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PREFACE

N attempt has been made in the following chapters to draw
a broad picture of the major elements of the national
government of the Australian Commonwealth. Some of them,
the two Houses for instance, are known in some detail to the
written Constitution. Others, Cabinet and the Parties in
particular, are noi so known, bul are none the less part and
parcel of the working parliamentary constitution as the British
people have developed. it. All have nocessarily been examined
here in the historical perspective of their origing and evolution
between 1891, when the firsl national constitutional convention
met, and 1948, when these chapters were completed.

Australian politicians, parliamentary officials and pressmen
and university researchers have been singularly unfruitful of
memoirs, adeguate biographies and monographs which illumin-
ate the development of our pohiies and institutions. This lack
is a major handicap to the writer of a general study of Austra-
lian political institutions and it can only be hoped ihat his
difficulties may stimulate those who can throw light in the dark
places of national political history o make their contributions.
Democratic parliamentary institulions are as strong as the
sympathetic understanding of their dynamies by the citizens
they serve; but first the facts must be forthcoming as the basis
of informed appreciation,

This contribution to that understanding is published fo
honour an undertaking given to Sir William Mitchell and the
late Sir Herbert Angas Parsons in 1940 when, acting on behalf
of the Council of the University of Adelaide, they awarded the
author the John L. Youung Research Scholarship. Needless to
say, neither they, nor the University, nor my {riend and teacher
Professor G. V. Portus, who read the manuseript, are in any
degree at all responsible for the judgments which may be found
here.

I wish to acknowledge my very considerable indebtedness
to my sister, who undertook the task of deciphering and typing
these ehapters, and to Mr. H. B. Muir who, in my absence from
Australia, shouldered far more of the laborious proeess of seeing
them through the press than should be the lot of any
publisher.

LF.C.

At the University of Adelaide,
August 25, 1948,
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Pagoe 1, line 4 of the Thomas Paine quotation, for
¢ variety ’ read ‘ vanity.’

Page 182, lines 1 and 2 should read : ‘ There have beon
some rofusals of Lowor House digsolutions; the only
request for a double dissolution was granted (1914).
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CHAPTER I
THE FATHERS AND THEREIR CONSTITUTION

#!Tn questions of power, let no more be heard of eonfidence in man,
but bind him down from mischief by the chains of the Coustitu-

tion,?’ Thomas Jajferson.

‘‘We should seek to crect a constilutional cdifico which shall be a
guarantee of liberty and union for all timo to come, to the whole
people of this continent and the adjacent islands, to which ihey
shall learn to look up with reverence and regard, which shall stand
strong as a fortress and be held sacred as a shrine.’’

Alfred Dealin.

‘iThere never did, there never will, and thero never cun exist a
Parliament, or any description of men, or any gencration of men,
in any country, possessed of the right or the power of binding
posterity to the end of time....The variety and piesumption of
governing heyond the grave is the most ridiculous and insolent of

all tyrannies.’’ Thomas Parne.

‘‘Responsibility resta upon every member of this Committee at the
present moment to do what lies in his power to avoid the evils
which are so clear and so striking in the lstory of a similar Consti-
tution—that of tha United States. There we have written in
letters of fire as o warning and a beacon for every man who will
open his eyes and look at it, the undesirable and disastrous results
of the adoption of a Constitution like this, of the adoption of a
ngid Constitution, of putting the new wine of increasing and
enlarging political enlightenment into the old bottles of a Consti-
tution written by the dead hand.’’ Wulliam olman.

I

HERE was no Damascus Road miracle about Australia's

federal conversion. It took sixty years of spasmodie
official effort and fluetuating public interest to bring the
Commonwealth into being. The final federal movemeni of the
1890’s had been preceded by almost every kind of individual
and group advocacy of federal union which democratic colonial
government afforded.! British Colonial Seeretaries and gover-
nors, colonial political leaders and public petitioners, inter-
colonial conferences and parliamentary select committees, local
demagogues and factions—all, by 1890, had at one time or
another peddled the cause of union,
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They had pointed to the comymon Briligsh origins, language
and social institutions By comparison with Canadians and
Americans the homogeneity of Australians was extraordinary.
The Australian pioneers, to whichever colony they came, brought
with them the same living tradition of parliamentary self-
government, often intensified by adherence to the six points of
the Charter. The Augtralian colonies shared a common isolation
from Britain and eommon dangers in the face of rival imperial-
isms. They had in eommon huge areas and sparse populalions,

Over the years a great deal of parliamentary and after-dinner
rhetorie on these themes was direcied at nniting the Australian
nation and establishing a Commonwealth Constilution. The
people of the several colonies were froquently reminded that
‘“the crimson thread of kinship runs through ns all.” They were
constantly exhorted to let no ‘‘lion in the path’’ turn them from
a determination that ‘‘for the first time in the world’s history
there will be a nation for a continent and a conlinent for a
nation.”

But rhetoric is seldom the stuff of history, and even Alfred
Deakin’s oratory was not of the order which makes hard-hoiled
intercolonial politicians fall weeping on each other’s shoulders
amid universal protestations of indissoluble federal brotherhood.
A “‘gimple intellecinal and sentimental eonvietion’’2 about unity
was likewise insufficient 10 diminish colonial exelusiveness and
demolish intercolonial tariffs overnight. In fact, there was
plenty of drab squabbling and hard bargaining in ihe long
history of the federal movement. There was a greai deal of
official impaticnce and not a litlle public indifference. For the
Constitution eame the hard way, the democratic way, from dis-
cussion, eompromise, party warfare, intercolonial bickering, and
from campaigns up and down the conniry. No divine law-giver
dropped the 128 Sections, rounded and polished, inin the
Imperial statute-book. Instead, the recognized leaders of the
colonies sweated over their drafting and acceptance for a whole
decade.® ‘‘It was first an official, then a political, and finally
a social question. The movement originated in executive state-
craft, was fostered by parliamentary discussion, and was brought
to fruition by a triumphant social democracy.’’* The final
understanding was made the more difficult by the remoteness of
the eolonies from cach other.

‘‘Tho isolation of the States was greater ihen than now. With the
exception of & few Premiers who had attended the Promiers’ Confer-
onces, vory few of the representatives of the different States (at the

1891 Convention) had met. Members of one Btate were foreign to
members of anpther,’'s

That gulf, greater still as between the six general electorates,
underlay and reinforced all the sectional vested interests in
colonial independence. Ii rendered possible the use of one or
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other side of the issue to gain party advantages in local colonial
polities. Not all the delegates at the opening banquet of the
1891 Convention were as complacent ag Thomasg Playford, who
reassured them that—
*‘The people will lose no power, The local Legislaiures may loso a
little. But the people will have larger powers than hefore.’’d

Colonial politicians and public servants ioo often and too
narrowly evaluated {ederation in terms of its possible effect on
their own careers and livelihoods. Conservative politicians—the
men of property—wondered whether they would not lose under
federation the aseendaney which their class had written so
gecurely into existing colonial constitutions. Some wmerchants,
manufacturers and workers had vested interests in individual
colonial markets which they were reluctant to see jeopardised
by the unifying of the Australian market under federation.
These and other social groups in the colonies were apt to feel
with J, I, Want—'‘Time enough to federate when danger
threatens.”’?

And in fact there was no clear and present danger which
imperatively drove the colonies together. Neilher the exeriement
over German designs on New Guinea, French ambitions in the
New Hebrides, uor the vaguer fear of the Russians were com-
parable with the dangers which drove the Swiss, the Americans
or the Canadians into their federal unions, Yet at times the
Colonial Governments were clearly alarmed: more so than the
public was aware.® In 1890 John Cockburn said of the British
General Edwards’ recommendation of union in defence matters,
‘‘he came at an opportune time and grasped the skirts of happy
chance.”’? Yet aciual federation, in defence or any other sphere,
was still ten years away. For Australians eould, and did, take
their time. They were able to do so beecause they were protected
by the British navy These lacts are not without their signi-
fieance for the final shape of the Commonwealth Constitution.

The decisive political realities of the federal movement were
not, then, international dangers or vague nationalisiiec oratory.
What of economic factors?

As long ago as 1842 the Govermmenls of New South Wales and
Tasmama hard done sowe havd hargaining about a eustoms union
In 1849 the Privy Council’s Commiltee ou Trade and Plantations
had foreseen the drab squabbles over intercolonial tariffs:

f{There is alrewidy ...a difference in the {ariffs of Souih Australia
and New South Walcs, and although, until of lale, this has been
productive of little mnconveunience, yot with the inerease of scttlers
on either side of the imaginary line dividing them, it will bocome
more and more seriona. The division of Now South Wales into twn
colonies (i.e. New Houth Walea and Vietoria) would further aggra-
vate this meonvenienco, if the change should lead to the introduetion
of three entirely distinet tarifis, and fo the consequent necessity for
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imposing restrictions and socurities on the imporl and export of
goods between them. So pgreat indeed would bo the ewil and sueh
the obstruetion of the intercolomial trade, and so greai the check
to the development of resources of cach of those colonics, that it
geems to ns nacessary that there should be one tarifl common to them
all, so that goods might be carried from the one into the other wiih
the same absolute freedom as between any iwo adjacent counties of
Englgnd, 10

There is clearly foreshadowed the core of inlereolonial politics
for half a cemtury, and even explicit mention of thal specire,
‘‘absolutely free’’ imtersiale trade, which was to stalk through
the Conventions and to haunt suceessive oceupants of the Govern-
meni Front Bench in the Commonwealth Parliament. The
early warning was not heeded and the six colonies quite deliber-
ately developed independent economic and fiseal policies,

But as local marvkets expanded and gradually became in
essence one national market, colonial boundarics became more
and more grotesque in their artificiality. They had been
arbitrarily drawn in Whitehall from time to time in the early
nineteenth century 1o meet contemporary situations arising from
new settlements. They bore no particular relations subsequently
to economic divisions or administrative convenience. Though
the colonial economies and adminisirative machines went some
way to adapt themselves to these boundaries, any identification
was progressively less possible, Adminisiration follows the
spreading economy and in the geveral colonies both were soon
straining at the boundary lines. Even a seemingly natural line
like the Murray between New South Wales and Victoria had been
falsified by ihe great economic atiraction Melbourne had for {he

Rivering 11 Similarly, the Mount Gambier distriel was
economically at least as Viciorian ag South Austiralian. Again,
Sidney Kidman had his vast flocks and herds and stations spread
across colonial boundaries in the Centre, yet every {ime his
clztsgcie crogsed those lines he was supposed to pay duties—until

It must also be recalled that, while in most respects Australia
was and is surprigingly homogeneous, there were two States
which found themselves in peculiar positions in the 'Ninetied.

Western Ausiralians had only jusi won popular government
(1890) when the rich goldfields of Kalgoorlie and Coolgardie
were discovered (1891). The population of the colony leapt in
consequence from 47,000 (1890) to 179,000 (1900). This influx
consisted largely of miners and mining camp followers from the
eastern. colonies They brought with ihem the iraditions of
Chartism and BEureka and the teachings of Henry George and
Karl Marx and Edward Bellamy, of our own William Liane and
of Archibald of the ‘‘Bulletin.”” Those who ecame after 1893, in
partienlar, brought federalist ideas of the popular sori, as
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expounded by the Australian Naiives Asgocialion and other
federation leagues in New Sonth Wales and Victoria,

The whole class equilibrium of Western Australia was upset;
political stability was threatened; Western Australia’s Former
isolation was brought out in bold relief. The ruling landowners
and the provincial-minded ‘‘sand-gropers’’ found ihemselves on
the defensive: not only did the newcomers think ‘‘dangerous
thoughts,’’ they spread them to some sections of the eslablished
colonists. The local *‘ruling classes’’ used their power in the
Colonial Parliament for the most part to impede the federalist
couse in the West. They complained that ithey were being
dragged into federation against {heir wills by the Goldfelds; yet
when the Goldfields federalisis raised the ery ‘‘Separation or
Federation’’ and delivered an ultimatum to the Wesiern Ausira-
lian Government, the original Western Ausiralians were the first
to protest that there eould he no separation, on the grounds that
economically and geographically the goldfields were and must
remain part of the West. Obviously they conld not have it hoth
ways. But they {iried. The circumstances, however, were
against them; by 1899 the ‘*West Australian’’ newspaper saw
the writing on ihe wall:

¢¢The Federalist mostly {rankly admits that the strongest part of his
argument rests on the consideration that if Pederation offers no
startling advantages at first, to refuse it would lead to such disaster
for this colony ihat dictates of ordinary prudence require that
Faderation should be accepted.’’12

Their opposition to federation was exceeded only by their fear
of being left out,

At all events, when the Colonial Government brought itself
finally to a referendum on the Commonwealth Bill in 1900, only
the eonservative couniry electorates showed a majority against
the union. And if the Goldfields are eliminated (clespite the
fact that some of the volery there were original Western Austra-
lians) there was still a majorily—albeit a small one—for
federation.

The case of Queensland was different. While other Anstra-
lians, and indeed some Queenslanders too. were thinking and
arguing about a basiy for federation, a great number of people
in that colony was fighling flercely in Parlinment and outside
over coloured immigration policy. For many people, Kanakas
and Chinese labourers were a more concrele and pressing
problem than Federation. In general ihere was a division he-
tween ibe tropical horth and the more temperate south of the
colony. This struggle is rveflecled in Queensland’s demand to be
allowed to divide the State horizontally into three for purposes
of Benate elections in the coming Commonwealth, instead of
electing Senators from a State-wide constitueney as in other
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States. At the same time, many Queenslanders welcomed federa-
tion for the larger proteeted market which would be opened to
Queensland sugar. This would not only mean profits, it would
also enable the industry to be profitably run by European labour,
The plea of necessity would then be taken from those who
advocated coloured labour,

o

At the height of the passing excitement aroused by German
interest in New Guinea in 1882 and by Queensland’s abortive
precautionary annexation of the non-Dutch half of that island,
the colonies had agreed to form a Federal Council. By a British
Act of Parliament (1885) they did in faet achieve such a very
limited union. New Zealand and Fiji were foundation members
along with the Awustralian colonies, each colony sending two
delegates, except F'iji, which sent only ome. The New South
‘Wales Government, however, failed to join when it came to the
foint, Sir Henry Parkes holding that the Federal Council was a

arce :

t1The Federation Government must be a governmeni of power....
should be in design from the very first a complete legislative and
executive government, suited to perform the grandest and highest
funetions of a nation,'’18

In 1890, Jokn Cockburn outlined the powers and scope of the
Federal Council in these terms:

‘‘The Federal Council Act gave to the colonies sovereign powers
which were previously vested in the Imperial Government., The
legislative powers of the Couneil ineluded the relations of Austra-
lasia to the islands of the Pacifie, prevention of influx of eriminals,
fisheries in Australian waters beyond territorial limits, the serviee
of elvil process of the Courts of any colony within Her Majesty’s
possessions in Australasia out of the jurisdiction of the colomy in
which it was issued, the enforcemeni of judgment of Courls of Law
of any colony beyond fhe limits of the colony; and so on; and such of
the following matters as might be referred to the Federal Couneil by the
Legislatures of any two or more colonies—general defences, quarantine,
patents of invintion and diseovory, copyright, bills of exchange, promis-
sory notes, uniformity of weights ond measures, recognition in other
colonies of any marriage or divoree duly solemnized or decreed in
any colony, naturplization of aliens, status of corporations or joint
stock companies in other colonies than thai in which they had been
constituted and any other matter of general Australian interest with
respect to which legislatures of the several colonies could legislate
within their own limits, and as to which it was deemed desirable
that there should be a law of general application, provided that in
such cases the Acts of the Couneil should cxtend only to the colonies
by whose Legislatures the matter should have been so reforred to
it, and such other colonies as might afierwards adopt the same.’’'14
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Tt will be seen that the Federal Council, given greater external
pressure, would have borne to the ultimate Commonwealth Con-
stitution a relation roughly analogous to that of the American
Confederacy in relation to the subsequent Union under the 1787
American Constitution. In praectice, the Federal Council union
was loose and weak; unlike the American Confederacy, it never
experienced even a shorl period of external danger. What few
legislative powers the Council definiiely possessed related almost
enlirely to legal facililies desired by the merchant class who
shared power in those days with the ‘“squattocracy.’”” The
Couneil had no exeentive powers; il had no power to raise
revenne or expend money; its decisions were referred io the
constitnent colonial governments for aetion. Lacking, besides
executive and financial powers, any continuity of personnel and
any representalion from the senior colony, the Council simply
failed to caplure the popular imagination. It aroused no enthu-
siasm and evoked few loyalties, Iis individual delegates counld
conjure no prestige from the minds of the colonists, whom they
represented only indireetly. The Couneil conld not even establish
any popular moral ascendaney over the Premiers’ Conferences
of those days. It was in no wise seriously to be regarded as a
precursor of the Parliament of the Commonwealth.

In the beginning the Council was intended only as a stepping
stone (perhaps one of many) towards full fcderal union. In the
minds of its members ‘‘it felt itself to he nothing more than a
kind of halfway house to federation.”’15 DBut New South Wales
never joined, and South Awustralia and New Zealand dropped
out. In 1895 the Council made bold to recommend uniform
company, banking and quarantine laws. But the Council met for
the last time in 1899 and passed inlo oblivion unhononred and
unsung. Though its nominal powers clearly foreshadowed those
of the coming Commonwealth, the Federal Council had been
deliberately disregarded by the federal movement proper since
1890-91, wheu the New South Wales Governmenl forcefully
repeated its determination to have nothing whatever to do with
it. It availed nothing ibat a few apologisls maintained faith
until the end, one still urging as late as 1897 that it would be
well to utilize the Council as '‘a tabernacle wherein to lodge the
f)edfre}}l%pirit while the temple of compleled federation iy being

uilt.

m

In 1890 a Conference of colonial Premiers and Ministers in
Melbourne discussed the suggestions for full federation which
Sir Henry Parkes, Premier of New South Wales, had pro-
pounded in 1889, As a result, a Convention was held in Sydney
in 1891 attended by delegations from the six Australian colonies
and New Zealand. These were appointed by their respective
parliaments. A draft Constitution was drawn up for the
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approval of the seven parliaments and for enactment thereaftor
by the Imperial Parliament. The New Soulth Wales Parliament
failed to approve the draflt and the whole issue was substaniially
dropped in Government eircles for two or three years.

Then followed three years of intensive popular campaigning
by the Australian Natives Association, various Federation
Leagues and some leading Vietorian and New South Wales
politicians. There were popular unofficial conventions at Corowa
(1893) and Bathurst (1896). This movement culminated in a
further Convention, mecting sucecessively in Adelaide, Sydney
and Melbourne, in 1897-8. Queensland (al the insiance of ils
Conservalive Upper Ilouse) and New Zealand were unrepre-
sented. All delegations except that of Western Australia were
popularly elected, popular election being favoured by the
Premiers’ Conference at Hobart in 1895. A draft Constitution
was drawn up and referred io the various electorates: a direet
popular vote on ihe constitution had also been agreed to at
Hobart in 1895. In the referendum New South Wales failed
to secure ils self-preseribed majority for {he Constitution.

More negotigtion followed, including a Premiers’ Conference,
and then the revised draft was submiited to the people, includ-
ing the people of Quecnsland, in 1899. The Weslern Australian
Governmeni had not submitled the Constitution Bill to the
people of that colony either in 1898 or 1899 In 1899 ihe other
colonies all approved it and sent a delegation to Britain to seeure
its passage through the Tmperiul Parliament. Joseph Chambaey-
lain, Colonial Secretary in Great Britain, sought some modifica-
tions, one or two of which were conceded. He then pnt pressure
on Western Australia to unite with the others. The Bill pasged
the British Parliament and Western Australia held a referendum
and decided for union. The Commonwealth came inlo being
with all six colonies as members on lst January, 1901. New
Zealand went her own way.

Crucial work for federation was done at the Conventions of
1891 and 1897-8. The debates of 1897-8 were longer, and
fiercor at times, than those of 1891, Perhaps this was due to the
popular election of delegates to the Second Convention, perhaps
simply to a six year maluring of conflicting principles and pre-
judices. The elected delegates had deeply committed themselves
in publie, whereas the men of 1891 had been appointed by their
respective parliaments to reach an agreement, withoul being
committed to any specific line of policy. Moreover, the vigorous
popular eampaigning at the inslance of the Australian Natives
Association and other bodies had a marked effect on the trend of
development after 1894, It is not seriously disputed to-day by
any section of opinion that the final draft was in many ways
superior to the draft of 1891. At the same time it was very
much more democraiie,
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The personnel of the delegations changed considerably between
1891 and 1897. 8Sir Charles Dilke has poinied out that of the
45 members of the first Convention in 1891 only 16 were born
in Ausiralia.!? Six Premiers and 9 ex-Premicrs were present.
Delegates had an average of 15 years’ parliamentary experience
behind them, They met under the benign (but mutually hostile)
patronage of the two Olympian deities, Sir ITenry Parkes and
Sir ‘George Grey. Queensland and New Zealand delegates were
preseni. In 1897 Queensland and New Zealand were unrepre-
senled. The two “‘grand old men’’ of 1891 were gone. Delegates
ai the later Convention had an average of 12 years’ parliamen-
iary life behind them. The ocenpalional backgrounds of the
delegates are broadly reflected in the following tablel8:

1891 1897-8
CQonvention. Convention.
Lawyers 19 25
Journalists 2 8
Other Professional 3 3
Politicinng 5 3
Pastoralista 15 14
Other land interests 2 0
Commeree, industry and finance 11 12
Military 0 1]
Trade Union officials 0 1
Small shopkeepers, employees, ete. 0 0

Notable in ihis analysis are the high percentage of lawyers,
the high proportion of pastoralists and merchants (as dislinet
from farmers and manufacturers more prominent in Australian
politics later), the fourfold inerease of journalists in the second
Convention, and the almost complete absence of the trade-
unionists, wage-earners and small shopkeepers who were even
then appearing in colonial polities and who were to take the
centre of the political stage within a decade. This last conlrast
is very significant; there was an outstanding difference between
the type of men who made the Constitution and those who so
soon had to operate it.

It is possible to over-estimaie the popular interest in Federa-
tion, even in 1897, at the height of the final phase. The pereen-
tage polls of enrolled volers in ihe several colonies were very
low (compulsory voling was siill 26 years away) :

Convention delegation elections (1897) 25-51%0
First Commonwealih Bill Referendum (1898) 49-50%
Second Commonwealth Bill Referendum (1899) 36-67%
Colonial General Elecctions (1885-1900 average) 50-70741"

In all, 59% of eleclors voted on the secoud Commonwealth
Bill Referendum and in faet 42% of eligible electors voted **yes”’
for an ‘‘indissoluble [ederal Commonwealth.”” As will be
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suggested below, 1he rank and file (and some of the leadership)
of Labour were more interesied in ‘‘the social problem” than
in the federaiion movement. In other classes there were often
other preoccupations. In all there was a measure of plain
indifference, whether based in lack of interest or in a feeling of
inevitability regarding federal union. The delegales to the
second Conveniion were very conscious of that state of affairs,
federalists of one sort or another though they themsclves were.
Even the men of property realized that they ecould not have it
both ways: it was impossible to keep social services and experi-
ments all within arm’s reach of their Colonial Legislative
Councils and at the same time make the Commonwealth scheme
sufficiently attractive to win at least the formal support of many
lower middle- and working-class voters. The majority of the
Fathers had little love for invalid and old age pensions or the
extension of arbitration and eoneciliation fields, bul for their own
purposes they wanted to ‘‘sell’” federation.20
At the Conference of 1890 and the Conventions of 1891 and
1897-8, and in the popular phases of the federal movement in
the years 18941899, the clash of opinions and interests came out
on several levels, There was the elash of the “‘small’’ colonies
with the ‘‘big’’ colonies. There was the clash on the commerecial
and fiseal levels—notably the struggle over tariffy between free-
traders and proteetionists On the social theory level there was
a three-corned clash between Conservatives, Liberals and
Radieals, On the imperial plane the struggle was belween
imperialisis and nationalists. In the field of the socially con-
trolled services and utilities—railways, irvigation and the like—
the clash was between centralizers and ihe champions of regional
(Colounial) control. On the constitulional level (in the nar-
rower sense) there was a double division, between the respective
supporters of federation and of unification, and again between
the exponents of ‘‘respongible’’ government and those of
American or Swiss patterns.
“‘During the course of the sessions of the Conventions there were
eross-ewrents and divisions of every kind, Somectimes the divisions
would be between free-traders and protectionists; sometimes between
conservatives and liberals; sometlmes large Siates against small
States, Any two members might fiud thomselves one day in agroe-
ment, and the next day in opposition. They thus gol to know and

appreciate one another’s point of view, and a federal spirit
developed continvously,? 2

It is therefore clearly inaccurate to distinguish some wholly
*“good’’ and other wholly ‘‘bad’’ constitution-makers and lo say
theiv work ‘‘was a desperate contest resulting in a compromise
among the old colonial politicians who could not see the advan-
tages of depriving the colonies of their powers, and a great many
Austrglian patriots who were animated by the desire to get as
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much Australian national life as was practically possible.’’22
Such a falsely clear-cul picture is wholly unreal and hopelessly
over-simplified,

The Conservatives and the Cause of Property.

Although liberal franchise laws were operative for the Liowes
Houses of the Legislatnures in almost every colony for many
years before 1890, il was only in the final decade of the nine-
teenth century—and the final decade of the federation move-
ment—that Labour appeared in polities. It was not a remavkable
ihing, then, that in the federal ecampaigns of the 'Nineties, and
especially al the Conventions, Labonr played a negligible direel
role. Tn faei, the men of property predominated in the achieve-
ment and shaping of the Commonwealth.

The Fathers of the Constitution were vepresentative of the
“big men’’ of their day and of the Australian cconomy as it
then was. The pastoralists and merchants were individualists.
So were ihe ‘other considerable element in the Conventions, the
lawyers. The men of property controlled the colonial parlia-
ments; they were especially well entrenched in the Upper
Honses. Their leaders were well-known figures in the electorates;
the emergent Labour lcaders were nol. The broad political
philosophy of the men of property was al that time the creed of
the vast majority of the electorate; as the history of North
America has also shown, pioneers and frontiersmen are over-
whelnmingly individualists. Collectivist ideas define themselves
and win support only with the coming of a more settled economy
and a more stable class structure, with the limitation of oppor-
tunity and the concentration of ownership,

Amongst the more enterprising sections of manufacturers and
merchants there was & growing feeling through the ‘Seventies
and 'Eighties that there was commereial advantage to be gained
from sweeping away colonial borders. This view was strongest,
though far from wnanimous, in the more economically advanced
colonies, Victoria and New South Wales. But it was not confined
10 these. Some of the ‘‘small States’’ men hankeved after the
additional profits to be derived from an undivided national
ceconomy. Thus at the 1891 Convention, J. II, Qordon, a member
of the Sonth Australian Legislative Counecil, was urging federal
conirol of railway rates, in the hope that Adelaide and Port
Pirie interests eould exploit the wealth recently beginning to be
derived from Broken Hill in New South Wales., In a word, a
continent-wide economy meant bigger and better profits for the
hold entrepreneur.

Fear was also a strong force for union amongst these same
classes. In the 1780’s, as the American Revolution proceeded,
the propertied classes and their spokesmen became alarmed at
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costly soeial experiments would be made. Even if there were an
attempt in their State, the Legislative Couneil, elected on a
property franchise, would protect their interests.

The ’Nineties mark the zenith of the triumph of competi-
tive capitalist principles. In matters thai concerned his private
enterprises the capitalist required power to be vested locally
50 that he might stamp on any prospective governmenial
intervention. And in so far as he could determine the economie
powers of the coming Commonwealth, the doetrine of ‘‘holding
the ring’’ only was to underlie them.

Not unnaturally these Conservatives set great store by the new
Commonwealth Upper House (the Senate) as a potential bastion
against ‘‘extreme socialism.”’ They sought to make it in the
image of their highly effeclive colonial Legislative Counecils. It
was true that times had changed and the general feeling of the
popular electorate was against the property franchise for the Sen-
ate. But there are more ways than one of appropriating a federal
Upper House. One of these was 1o have il indirectly elected by
the Stale parliaments, in any joint sitting of whose ITouses
propertied interests would almost certainly earry the day in view
of their guaranteed preponderance in the Councils. A Senate
carefully handpicked in thal manner and provided with some-
thing like eqnal powers with the ITouse of Representatives would
be able to resist progressive and (in lerms of their {axalion)
expensive measurcs. (iven sufficient powers, they feli, ihe
Senate might do even better than the Legislative Councils—a
strong Senate ‘“with powers practically equal to ihose of the
other Houge, and immovable under ordinary cirecumstances for
gix years, will be deemed by all Conservatives as a very welcome
alternative to the present system (or want of system) under
which a nominee House is alternately eajoled and bullied by the
Premier” of ihe day, as the ecircumstances may seem 10
dictate,”’29

One further strong line of the Conservatives might be men-
tioned : they feared and fought the referendum as an institu-
tion—even for purposes of adopting the Constitution which was
to bind generations of Australians to come. Sir Henry Parkes,
Premier of New South Wales in 1891, deprecated any such
reference of issnes to the people: ‘‘The uninformed and reckless
are always ready to denounce any work which they eannot com-
prehend.” Sir Samuel Griffith, Premier of Queensland in 1891,
held that the people were unfitted to pass upon the draft Con-
stitution, or subsequently upon proposed amendments (he also
opposed popular election of Senators as late as 1897).80 The
banker member of the second Convention, J. T. Walker,
remarked that, ‘' with regard to the referendum, it appears to me
that it is very much like referring from the more intelligent to
the less intelligent.’’ In subsequent practice, the popular
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referendum has so effectively prevented the adoplion of pro-
gressive amendmenis'that the 1891 provision for a majorily in
each ITouse and in conventions in the States conld have proved
no more conservative in its effects.

ITowever ready the keenmer partisans of properiy to bolster
minority rights against majority rule, the confribution to
sucecessful federation of the moderate Conservatives like Barton,
tough-minded men of affairs, cannot easily be exaggerated.
They were eapable of effective concentiralion on the broad sub-
stance of the objective without meticulons ingistence on the
realization of all their detailed bhopes. In this respeet the
moderale and intelligent Conservative has repeatedly proved one
of the mosi valuable membery of a coustituent assembly, giving
it solid practical sirength where ihe more liberal or radical
meber is apt to neglect the substance for the frill, The men
who, like Barton and Deakin, really provided the driving foree
of the Federal movemeni, were inspired by sometihing wider
than, yel something they could feel at least as personally com-
pelling as, the personal economic inierests which motivate so
much else in political life.

The Liberals and Progressive Policies.

In the days of the Federation Movement, it was still possible
to find many notable liberals in Liberal parties8l—such men as
Higinbétham, Kingston, Isaaes, Higgins, Piddington, Deakin
and Cockburn32, In the Conventions it was the Liberals who
spoke for Australian democracy. They spoke also for Australian
nationalism in a period of healthy nationalism in art and letfers
and in social life as well as in polities. On issues of the alloca-
tion of powers they usually stood on the slogan ‘‘Trust the
Federal Government,”’ Tn the absence of Liabour,3?® it was these
Liberals who spoke for working people and seeured several major
modifications in the Constitution Bill as the Conservatives had
desired to have it,

The Liberals of the 'Nineties were the first generation brought
up in the atmosphere of Darwinism with ils stress on evolu-
tion.34 It was not surprising that they brought to Constitution-
making an attilude different from that of the Fathers of the
American Constitution,

‘Tt scems 1o me [wrote Iliggins after the Convention] that what
we had to do was a much more difficull and responsible lask than
pedantie imitation of the carliest modern federation, that of the
United Siales. The world has learnt much since 1789; the Unitoed

States itself has learnt the danger of u rigid, unalterable Consti-
tution.’’86

Higgins himself was on the Left of Liberalism. While many
of his lawyer colleagues were content to debate the legalisms of
the federal system, Higgins sought to direct the electorate and
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the Conventions to the human aspeets of government, 1liggins
looked beyond the wrangles over Commonvwealth-State relations
towards the achievement of what to-day is known as the ‘“social
service state.”’ He was scornful of arguments for o strong
Senate, for limited suffrage and plural voling:

¢‘Thgre is no need for property to be represented in Pﬂrliament, for
property owneis aro well able to proteet their own interests. Tt is
the poor man who needs protection, and the gront object of all
Liboal measures 13 {o help him. Companies indeed dq give share-
holders votes acecording to their interests, but the lives and liberties
of men are not on the same level as the profiis of trading eom-
panios,’’36

The democrat in Higgins fought equal Senate representation
as the surrender of the greatest of demoeratic prineciples,
majority rule. When the Bill was before the people in the
referenda Higgins still opposed the whole idea of a States’
Senate: he said that it would in any case prove to be just a
second party House and that consequently equal State represen-
tation was an imposition upon the people,

Higgins was supported in some of ihese beliefs by men as
convineed as himself., Cockburn warned the 1891 Convention:

‘“Whon a Constitution becomes, nol thoorolically, but practieally
immutable, it is apt slso to become tho objoet of o somewhat super-
stitious reveronce on the part of the people, which legds ‘them to
regard the Constitution as something sacred in itself. Tyrom what
Mr, Deakin 82id,87 I gathered that he rogarded this as an advaniage.
He spoke of a goveinment ‘strong as a fortress and spered as a
ghrine, I am not able nltogether to agree with thg honourable
member there. I think that governmenis partake the nature of utili-
tarian devices, As has been well said by an authority on eonstitutional
law, constitutions are devices founded on expediency and possess no
intrinsie right of existence, So ihat, whatover the form of government
may be—whether it is that of separate Blates, or 1he intermodiate stage
of federation, or whether it iz on the highest level of all, that of
unifiention—still T think we shall hest servo the real ohject of
government if wo rogavd all these, not as ends in themselves, and
thereforn not as entitled to idolatrous roveremce., but s sirietly
utilitqrien institutions devised ns a means towards the one ohject
in view—that of good government; otherwise we may find that a
rigid constitution will become ono of the strongest engines of eon-
sexvaiism....Ono of our most diffieult problems will be to recouncile
that elasticity which is so necessary to the development of a consti-
tution, with that rigldity which is rocognized as being one of the
characteristics of federation.’’ss

The same approach was made by A. B. Piddington ;

“There is nothing mysterious or eryptic about federgtion. 1t is
slnply & commonsense and practical arrangement for the partition
of different powers of government,’’89
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He decried the departnre from more strictly Dritish or
colonial models:

¢How vain is it for the pedantr of foderation to iry any longer to
indueo the peoplo of this or any colony to construct {heir form of
government, not aceording as it suils them and as they desire, but
according to some artifieial model reposing in o glass ense upon the
ghelvos of the federalists’ library....In framing it, ils constructors
liave lost sight of the casential principle that no constitution can
promuse a succossinl working unless it is the result of organie growth
from the principles, the practice, and the understandings, and even
the prejudices as well as the privileges and rights of tho people for
whom it ig fromed. This Constitution has no such origin, It is n
pure and absolute iwportation from the American Constitution of
1789.!'40

Piddinglon went on to contrast with the Australian draft
gonstitution the Canadian Constilution, which in its preamble
proclaims: ‘‘That the people of Canada desive 10 be federally
united with a constitution similar in principle to thot of the
United Kingdom.’’ Tt is to be noticed however, that the Aus-
tralian Constituiion-makers were sufficiently English not 1o tack
a Bill of Righis onto the Constitution: they relied on a demo-
eratic Parliament aud a free electorate to seecure and safeguard
fundamental rights, !1 Perhaps, too, this Argt generation brought
up in an atmosphere of Darwinian evolulionary ideas found any
“final’’ siatement of rights an unreal thing. Nor would the use
made by American men of properly of the legal vights originally
intended 1o safleguard individual haman persons encourage Aus-
tralian Liberals to lay themselves open in the same way to the
inlerpretations of conservative lawyers and judgos.

At the same time the Liberals fought ggainst any infringement
of popular rights. Charles Cameron Kingston voiced their
successful opposition to an indirectly elected Senate on broad
democratic grounds:

““To my mind South Ausiralia would hardly be justified m entering
a Pederation in which, o provided in the [1891] Commonwealth Biil,
the choice of Senators is controlled by, or shared with, Legislative
Couneils such as are found elsewhore. The tesult as regards all
subjects relegatod to the Federal suthority conld not fail to be
wholesale sacrifiec of present popular eonstitulional advantage.’’42

Piddington, like Higgins, opposed the whole principle of a
States’ Senate:

“‘For the fisl 1ime a people of English institutions are asked to
assont to the constilution of a House which in its very basis and
upon the very theory of its existence and functions violates the
prineiples that a member of parliament....when he takes his seat
sita clothed with the duty and ondowed with the responsibility and
the powers that attach to 2 man who must be tho adviser of the
fation at large. 48
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As carly as 1890, Cockburn was advocating ihe widest popular
participation in the process of constitution-making:

*‘The endorsement of the Constitulion by the electors mighl very well
be invited in a direet manner. This should take place nol through the
usual method of a general election; a dirocel appeal quite apart from
tho personnel of Parliament should be made o ihe electors of the
couniry a8 to whether or not they are in favour of any comstitution
prepared for them, Something m the form of a referendum shoild be
provided on an oceasion of such vital importance.’ 44

A year later he baited the Conservalives of the first Convention
(which was not popularly elected) :
““Cockburn: ‘I should be smrprizod if any objections were taken to the
proposal that before this [draft] constilulion hecomes law it will be
referred to the people themselves direet. T should like to know if any
honounrable member of the Convention holds a differeni opinion?’
Gillies: “Certainly, dozens do!l?
Sir Sumuel Griffith: ‘1 do for one; I think i is absolulely impossible!’
Cockburn: ‘T am suvprised. This is such an alteration from present
constitutions that 1t ameunts practically to a rovolution, and surcly in
a ense of this sort, where there is such a complele departure from the
conditions under which this peoplo are al present governed, they are
entitled to speak dirvectly, to express iheir will through iheir voles and
not to have to delegate their power of voting tc noyone elso?.!’ds
Here as elsewhere Cockburn and the Liberals were championing
the conygtiluent power of the whole people, 8 conception which
comesd®wn from Rousseau, through Madison, James Wilson and
Jefferson amongst the Fathers of the American Constitution.
As the Liberals had a more comprehensive sense of the
common pecple as a whole, so too they usually kept in sight the
vision of the nation as a whole. Kingston expressed the feeling
of the Liberals, even from the small colonies, when he said:

‘I would not hesitato to recollset that my firat duty is mot simply to
the State which I have the honour to represent, but to the naiion which
is to be. I think that on a previous occasion some of us, honestly
differing from the views of our colleagues, gave proof that we were
prepared to separate ourselves from our colleagues in the repvesentation
of a partienlar state to securc what we believed to be the intevests of
Augtralia at large. If the oceagion arose for similar action here we
shonld not be found to hesitate to adopt it.’'46

Another of this group, Alfired Deakin, served as a persuasive
diplomatist in effecting compromises with the Conservatives.
He, at least, had a sense of urgency and of historical
responsibility :

““Politieal opportunities of this sort, if missed, varcly return again in
the same genoration ., .. Wo arve the trustees for posterity, for the
unborn millions, unknown and unuumberod. *’

Ho had no doubts about the efficacy of federation: he had even
the hardihood in 1890 to prophesy that federation would bring
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better men into polities. IIis own aititude towards the proposed

new central government was undisguised :
‘¢Wherever we can detect a federal interest or power we should provide
for ib in advance, without waiting for publie clamour or the long agita-
tion leading up to an amendment of the Conalitution. We should pro-
vide in advanec for all conceivable federal contingencies, strengthen
the Fedcral Government, and trust the Federal Parhameni to uge its
powers wisely. ! 47

There has been no more historically significant clause in the
Constitulion for the fulure of the parliamentary government of
the Commonwealth than that ingeried nnder Liiberal pressure in
1898 giving the Commonwealth powers with respect to ‘‘con-
ciliation and arbitration for the prevention and settlement of
industrial disputes extending heyond the limils of any one
State’’ (See. 51 (xxxv)). The strugglo for the aceeptance of that
clause well illusirates the persistence of ihe Liberals and their
ability to win enough nominally Conservative support from time
to time to gain a poini

In 1891 Kingston had proposed the cession to the Common-
weallth of full arbitralion powers, but had met with no success.
The men of property were not at thal time of great strilkes
disposed 1o malke such a potentially big concession, notwithstand-
ing thal in many trades and industries boith employees and
employers were already organized on an interstate basis.
Liaberals like Higgins saw plainly that, whether or not ingdustrial
peace within the Commonvwealth was indivisible, at any rate the
effects of industrial disputes would often be nationwide:

‘It may be said, ‘Leave the industiial dispules to the States?; but it
is well known that these disputes are not confined in their evils to any
one State, Tf there is a shipping dispule in Sydney, 1t is sure to bs
fell in Aelhourne; if there is a coal dispute in Newcastle, it is sure
to be folt in Korumburra,’’18

There is not much doubt that all but those who would not, saw
this. Certainly a big intercolonial maritime strike which pre-
ceded the 1897-8 Convention and a widespread engineers’ strike
in Britain (1887-8) could not be disregarded—in fact, they seem
to have been instromenial in winning the majority of three for
Section 51 (xxxv) at the Melbourne session in 1898.

Higgins had the ready support of fellow-Liberals like Isascs
and Kingston. The only Labour member, Trenwith, gave fult
support, pointing out that:

¢¢Tn the past it was possible for a number of men to strike nnd injure
very fow but themselves....But our industrinl sysiem has hecome se
complex that it is possible, and, indeced, it oftem happens, that the
parties to a dispute are very few, but that the parties indireetly and
seriously injured are very many.’’4¢

Two surprises in the debate were Sir Joseph Abbott’s and Sir
John Forrest’s support of the clause, Protesting that he was
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sometimes liberal, Forrest urged that the Federal Parliament
‘yill be better able to deal with the subject, and will deal with
il more moderately than the local parliament will be likely to
do.’'90

Amongst the opposition to & federal conciliation and arbitra-
tion power was George Reid, who said that it would posilively
encourage the spread of disputes in order to bring them under
Pederal jurisdiction. With his usual shrewd political ingight
he foresaw the possibility of either parly playing off Staie
against Federal courts for more favourable ierms.51 Most of
the real Conservatives like McMillan, Symon, Downer and Wise,
opled solidly for undiminished State powers in this field.
Significantly Barton and Q’Connor, the fuilure High Court
judges (and Griffith, though not a delegate to the 1897-8 Con-
vention) iook the Conservative view, The Vietorian Conserva-
tive, Sir William Zeal, had ithe doubtful distinection of apparently
speaking [or the clause and then appearing amongst those who
voted against it, Zeal and Fraser were the only Vietorians who
opposed the clauac: they were the only members of the Vietorian
Legislative Couneil in their delegation., Sir Joseph Abbott was
the only one of the ten New Soulh Wales dclegaies 1o vole for
the clauge.

Tn view of the momentons Jater history of Section 51 (xxxV)
certain facts should be noliced. First, Quick and Garran, in
writing the historical introduection of 252 pages 10 their monu-
mental constitutional study (1901), thoughi so litile of the
importance of this clause as to omil any discussion of il, Quiclk,
incidentally, had voted for it in 1898, Second, thirty memhors
of the 1897-8 Convention wcre members of the firsl Federal
Parliament, which in 1901 voted unanimously but abortively in
both Houses for complete Commonwealth powers over hours,
wages, and conditions of lahour,52 In the Parliamentary debate
on Higgins® 1901 motion, men like Barton and MeMillan now
came out strongly for Commonwealth powers.58 Third, there
is every reason to belicve that the movers of the clause in 1898
really meant that power over ‘‘disputes’’ should be ceded, not
that the power should he only m respect of a particular method
of preventing or settling disputes.* In the Adelaide session
Higgins originally moved the clause as ‘‘industrial disputes
bheyond the limits of any one State’” but was persuaded by
Kingston to give it the form which il has to-day, Kingston held
that such a change wounld strengthen the eclause: in fael it has
narrowed and weakened it.%% As Sir Robert Garran has writlen:

‘“There mey be othor and hetter ways (of proventing and scttling

disputes), but the Commonwealth cannot explore them—they are
exclnsively vested in the States,’?56

Nor hag the Federal Parliament control over the resulis and
consequences of. the decisions of Commonwealth industrial courts
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and tribunals, Fourth, the clause is a warning against any
narrow pariicularization of the eonstitutional powers of National
Parliaments. Lord Selborne wrote to the Australiau Prime
Minister in 1908 to ask advice on. constitution-making, as the
Union of Soulh Afriea was then being created. Deakin and
Garran wrote back a warning based explicitly on the lesson of
Section 51 (xxxv):

#*The specific powers should he defined in words as general as possible,

avoiding as far as possible all conditions, exeeptions and limita-
tions, ’ %57

Labour and Democratic Nalionalism.

Not unnaturally, the Labour Party, which was founded in the
year of the first Convention, 1891, included a federation plank
in its first platform. Clause 12 committed the Party to “‘the
federation of the Australian colonies on a National as opposed
to an Imperial basis.”’% That precise wording was due to
contemporary fears on the Lef{ thai the Imperial Government
would have a finger in any colonial constitutional pie and would
press for Australian federation as a step towards Imperial
Federation—an objective opposed by Labour, as involving
partial loss of Australia’s self-governing status, This fear was
not without foundation: even some of the advocates of Federa-
tion—Alfred Deakin, for instance—were also advoeates of
Imperial Federation. The Labour Party, on the other hand, was
from its inception a strongly nationalist body,

Labour was far from standing for federation-at-any-price.
George Black made this clear to the New South Wales Parlia-
ment in July, 1891 :

‘‘Speaking on behalf, I think, of the Labour Party, T nced have no
hesitation in saying that the Federal Bill, as drafted by the [fArsi]
Convention, is not one that is likely to meet with their support.’’s9

A Labour amendment in the New South Wales Legislative
Assembly on 12th October, 1893, said that the Bill, as it stood
then, was ‘“of too rigid a character to suit the progressive
character of Australien democracy.’’ I went on to charge that
‘‘federation would do nothing to meet the social and industrial
problems so urgenily pressing for solution.”’ A great number
of the rank and file were opposed to federalion ms one of the
measures which, in the words of the platform, ‘‘do nothing for
the people.’”’” Such judgments were based, of course, on the
congervative 1891 Draft Bill. Labour knew that many of the
men of property openly sought federation as a measure to
counter the growing power of militant Liabour, As the Labour
propagandist said, with pieturesque exaggeration:

*4Now, the coineidence of the Federal Convention having been called

together, immediately following the recent Labhour troubles has, so far,
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attracted no special attention from publie writers or spenkers, That
the movement was remarkable and preeipitate has beon rocognized,
Remarkable and unexpected as was the convoking of the Federal Con-
vention, still more vemarkable and unexpeeled was the unanimity
arrived at by the representatives of colonics whoso interests lic as wide
apart a8 Free Trade is from Protection, as the north is from the south
....Now a Federal army to fulfil the ostensible objeet of proteeting
the colonies from inmvasion would, of course, be large and of miscel-
lancous paita....How necessary a Federal Army!....If New South
Wales soldicas, actuated by patriotie motives, refused io fire upon their
own counirymon it should be eompetent to mareh in Vietorians or
Western Australians, to effect the purpose. Thus can Queensland
squatters get their sheep shorn with Vietorian bayomets; South Aus-
iralinn bullets arbitrate with Vietorian dock-labourers; while New
Zoaland gatlings and Tasmanian Nordenfeldts would be a strong argu-
ment to return to work in a eoalminers’ strike in New South Wales,
Thus would single-siicks, not singlo-tax, become tho law in every colony
...+ As 1o the yuestions at present exciting angry discussion between
public writers and speakers, questions as to the internal structure of the
Federal Constitution....these are mere mattors of detail, The flrst
and principal object of Federation, as declared by the Presidont of the
Convention, is the formation of a Fedoral Army. This is the sub-
strneture upon which all else is reared, And what is it but a dosign
on the part of the rich, for the oppression of the poor: a mighty
engine in the hands of employers for the coercion of Luohour!’’s0

These fears were not confined 1o the Labour Pariics of the more
advanced colonies, The Lieader of the party in Soulh Australia
declared to the Legislative Assembly of that colony:

‘“The Federal movemeni presents a certain amount of check on the

demoeratic movement. The masses think it iz an attempt 1o get
advantages for the elnsses,’’6l

One of his colleagnes made an even bolder estimate:

*¢Those who want federation at any price only wani a constitution
strong enough to batten down their political opponents.?’e2

But at the 1896 New South Wales Labour Conference, W. M.
Hughes ingisted that, whatever their misgivings, the Party must
take up a firm position on Federation, That was the realistic
appreciation of the political situation: the popular Federation
movement from 1894 onwards had made it impossible for
Labour to swim againgt the stream. The result of Hughes’
urging was a full ticket of ten Labour ecandidates for the 1897
New South Wales election of Convention delegates. Lahour men
stood in the other colonies, too. In the New South Wales Parlia-
ment, Hughes unsuccessfully pressed for the representation of
the colonies at the Convention in proportion to population.é3
The New South Wales Liabour Party policy for the 1897 Con-
vention elections included these items:

fIA gne-chambered Parliament elected on the basis of one adult one
vote, healdled by elected Ministers, and controlled by the Tnltiative
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and Reforendum., We proposed to hand over to the Federal Parlia~
ment not only all the powers now conferred on it but nlso the com-
plete control of the Railways and the Public Debts. Staie Rights
wa supposed to comserve by vesting in provingial legislatures the
control of Crown Lands, irrigation, State banking, mining and fae-
tory legislation, cducation and public healthst,.., We demanded the
maintenance of majority rule.... Above all things, we insisted that
the Constitution should be made flexible by vesting its amendment
in a majority of ithe whole people without reference to the States
in which they resided.’’65

Here was the same steady conviction of the inalienable con-
stituent power of the people and the same democratic faith in
real majority rule already noticed in the Liberals.

In general, it appears thal Labour speakers in 1897 wanted a
greater amount of federal power than ultimately was allotted:
some were definitely attracted by the Canadian rather than the
United States Constitution. Hughes urged flercely that all
Fedorations of the nineteenth century (i.e. all since that of the
United States of America) provided for the supremacy of the
majority will.0¢ Some Labour men still chafed at the rigidity
of the draft Constitution and its method of amendment—‘*‘people
should be able to extend their liberties without bursting the
Constitution every time.’’67 There is little doubt that Liabour
leaders consistently desired a system of unfettered Parlia-
mentary sovereignty (unfettered, that is, by judicial review as
the United States of America had come to know it).

The belief in referendum, initiative and recall (to which
Lmbour is still nominally wedded) was forced onto the Labour
platform in those days by reaction against the Conservative en-
trenchment in ceolonial Upper Houses. Labour did have the
perspicacity in 1897 to see and proclaim that the Senate was
never likely to act as a States’ House, but rather ag a Class
BHouse and as a body where men took their seats months after
winning them (while outgoing Senators could carry on, obstruet
and draw salaries). But Labour apparently did not reglize that
the Senate would prove to be a Class House in which their own
class and party would sometimes hold sway, even, on occasion,
when their opponents had contro]l of the Lower House.

Judged by the pronouncements of the Party and its candi-
dates in 1897, Labour can hardly claim a highor degree of
prescience than the more forward-looking Liberals and Conserva-
tives—and in gome directions rather less, The truth ig that
Labour was more deeply concerned with social problems than
with federation, and was not altogether free of confusions about
the interconnection of the iwo. At tho same time Labour’s
federation formula was woven of basie, if gometimes academie,
democratic principles. Moreover, forceful Labour opinion of
the years up to 1898 had an effect on the successive stands of
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Goorge Reid and others who were in & position to forece more
democratic forms into the Constitution Bill. But it is certain
that Labour’s one representative at the second Convention—
'W. A. Trenwith of Victoria—could have done nothing without
the great Liberals in that assembly.

An instance of Liberal championship of causes very dear to
Labour occurred in the sirnggle over Privy Couucil appeals.
The dependence of the Australian mercantile and finapcial
interests on Britain in the ’Bighties and 'Nineties was very
great. Their relationships with Britain were of a very different
sort from those of most Auslralian manufacturers to-day. It
is hard to recapture the ‘‘atmosphere’’ of those days of British
free trade, when even colonial merchants saw the colonies as
simply an extension of the English market itself. There were
as yet few strains and stresses in the Imperial economy as a
whole. This all made the ‘‘Imperial link’’ a matier of great
tangible importance to the spokesmen of the inerchants, finan-
ciers, and shipping interests in the successive Conventions and
in the popular Federation campaigns, One of ihe elements in
the “‘Imperial link,’’ for vetention of which these interesis
fought tooth and nail, was the Privy Council Appeal. They
fought for it till the Bill reached the IHouge of Commons:

“*You will remember that, when the Commonwcalth Bill drawn up
by the Conventions went to the British Parliament, Mr. Chamberlain
took a rather extraordinary attitude. He did not mind whether the
appeal on constitutional questions was stopped, but he did not want
the appeal n private cages stopped, because ho seid that the big
shipping componies ond wereantile intorests desired the right to
appeal to the Privy Council. I consider that to have been an extra-
ordinary bad veason for the actions he toolk.’'8s8

Men like Sir Joseph Abbott, Sir William Zeal and J. T. Walker
brought all posgible, and some impossible, arguments to bear.
They pleaded the necessity of uniform. interpretation of law
throughout the Fmpire. They pleaded the desivability of a final
decision from judges who had no possible personal axe to grind.
The pleaded the superior ability and prestige of the English
judges, They pleaded in particular for retention of appeals to
the Privy Council from the State Supreme Courts:

*The enormous investments of English money in the Oplonies, and
the impertance of supporting Australian ecredit at a time when
several of the Colonigs were still suffering a recovery from finaneial
disasters, mado the commercial interests favourable to a tribunal,
mbmigsion to which might be regarded in England as & pledge of
good faith,.,.Rinally the discussion was caught in the tide of
loyelty which swapt over the country during the Boer War.’’6s

In general their arguments were offensive to the growing Austra-
Lian nationaligm of Liberals, Radicals, and Labour men. .
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The nationalists, inside and outside the Conventions, were
ready with answers to mercantile and monied inferests. They
held Privy Council judgments and strict ITmperial uniformity of
interpretation unnecessary for the welfave cither of Australia
or the Empire. Higgins pointed out that British capital had not
been scared to go to the United States of America—why shounld
it be scared to come to Australia if there were no Privy Council
appeals? It was held thai Privy Council appeals would be
beyond the means of the average private litigant, that this would
weight judgment in the direction of the big interesis and the
rich individuals, and that this would perpetuate the exploitation
of the Australian communily by overseas interests. Much time
was already wasted by such appeals. It was alleged that Privy
Council judges had ideological and class axes to grind like any
other judges. The Liberals held that only Australian judges
could know the full extent of local circumstances and condilions
bearing upon cages.”? ITigging (who was, of counrse, a lawyer
and subsequently a judge of the Australian High Court) even
threw ridicule upon the Privy Council:

‘¢TIt is like o backwater of the English law, and the English courts
refuse to be bound by its decisions.’’71

He was certain Australia could produce judges of ai least equal
calibre,

On this occasion Issacs, Iigging and Deakin found support
from Symon and oihers who rarely voted with them on ecrucial
issues, These men all took the challenging attitude of Iliggins:
‘““Who cares about the Privy Counecil or the Privy Couneil
appeals?’’ Or, as it was equally firmly put on another occasion,
in answer to Joseph Chamberlain :

1*Tho eonseiousness of kinship, the consciousness of a common blood
and a common sense of duty, the pridg of their race and history—
thesa are the links of Empire; honds which attach, not bonds which
chafe. When the Australian fights for the Empire, he is inspired by
these sentiments; but no patriotism was ever inspired or sustained by
the thought of the Privy Council.’’72

In fact, though some concessions were made to the Britigh
viewpoint, the Liberals (and the Labour men and nationalisis
for whom they also spoke) were substantially successful, as the
Judiciary clauses of the Constitution and subseguent rulings of
the ITigh Court reveal.

The Small States and States’ Righls.

In its most general terms the ‘‘Small States’’ or ‘‘States’
Rights’’ view was concigely put to the 1891 Convention by
Coeltburn :

““We know that the tendency is always to the cenire, that the
central authority constitutes a vortex whieh draws power to itself,
Therefore, all the buttresses and all the ties should be the other way,
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to cuable the Stales to withstand the desiruetion of their powers by
such ahsorption....Government al a central and distani point ean
nover be government by the people, and may be just as crushing a
tyranny under republican o1 commonwealth forms as under the most
abgolute monarchy,’’78

The central or federal government, it was argued, should there-
fore be given as few powers as possible. Colonial budgetary
troubles during the depression in the mid-’Nineties made leaders
like Sir George Turner suspicious of any potential general {axing
rival. Indeed one of the principal effective arguments used by
the federalists when the Commonwealth Bill was finally put to
the people was that the Commonwealth would need only £300,000
a year to carry out its enumerated funections.

Uniled States’ precedents were ihe stock-in-trade of the
““States’ Rights’’ men. At the same time they were quite ready
to jettison those precedents in cases where, as in ithe maticr of
the size of the ITouse of Represeniatives, ihese were conirary to
their interests.7* Similarly when Sonth Awusiralia, which then
wanted the waters of the Murray for navigation, found itself in
a minority against Victoria and New South Wales, which wanted
the Murray for irrigation, that colony did not hesilaile 1o urge
the other two to ‘‘trust the Federal Government’’ wilh powers
over navigable rivers, in the hope that it might yel get its way.

Central to the position of the *‘States’ Rights’’ spokesmen was
their idea of the constitution of the Senate. It must, they urged,
be founded alike in equal representation of the Siates and in
equality of status with the Liower House in respeet of powers
over all classes of legislation. Thus the ‘‘States’ Rights’’ men
and the Conservatives joined hands in demanding a strong
Senate. They poinied to the example of the United States
Senate. The ‘‘States’ Rights’’ party wanied not only full
security to the States of the powers specifically or residually
theirs, but equalify of State representation in the Senate in
order to exercise the fullest control over even the powers ennm-
erated as mational. To this end Sir Sammel Griffith, then
Premier of Queensland, who usually expressed strong ‘‘States’
Rights'’ views, was quite prepared to abandon the British
principle of responsible government.”® He even used his legal
authority to argue that, since responsible government had never
been ‘“wriften into’’ the British constitution, Australians need
weep no tears over and would gertainly be none the worse for
& sudden bresk with the tradition in which they had all been
brought up.

Piddington goes so far as to say that Griffith came to the 1891
Convention with a draft of the Constitution already prepared
on the United States model.7® Another influential member of
tha first Conventjon, Inglis Clark, Attorney-General of Tasmanis,

[ had travelled in Americs and was a zealous exponent of the
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United Stales system. Similarly, Barton and O’Connor, later to
gerve with Griffith on the High Court as the first interpreters of
the Constitution, were clearly susceptible, as lawyers, to the
intellectnal and legal subtletics of the United States model. As
Sir William Irvine ruefully remarked in 1910:
‘‘One Ulung which strikes one....is what seems to he the too rigid
adhcrence paid to the ancienl model of the United States Counstilu-
tion.... When the Convention was in doubt the form of the Ameii-
can Constitution was, in most cases, followed....Bul the 1esult,
rightly or wrongly, was that in Australin al the present time we live
under one of the weakest federal unions in the world.”’77

No man finds il easy to destroy or turn his back on something
to which he has given years of his life., The Falhers of our
Constitution had given years to the public life of {heir several
colonies: they did nol desive to denude the old wnits of all
significant powers for the sake of the new authority. Thongh
many of ithem aspired to Commonwealth politics, they had yet
to break with their old allegiances. To retain powers for the
States was, so to speak, 1o vindicate 1heir own past. The “‘States’
Rights’’ leaders, as has already been suggested, received veady
support from many of their party followers and public servants
who feared for their caveers or status. They were supported,
too, by all the manufacturers and merchauts who had interests
narrowly vested in particular colonial markets. These were not
restricted to business men of the smaller colonies— the manu-
facturers of New South Wales looked with apprehension on
absolute interstate free trade, and certain Vietorian farming
interegts opposed, in 1891, any possibilily of New Zealand
participation in Australian federation.78

The *‘States’ Rights’® group and the Conservatives lound
themselves often in agreement. Nowhere, perhaps, is the eurious
mixture of class and States’ rights better exemplified than in
the Tasmanian Braddon’s argument that popular election of
Senators was a concession by the small eolonies eomparable with
a concession of the Senate’s right to amend money bills, which
he hoped the larger colonies would make.7% At the same iime,
it must be recognized that all supporters of the ¢‘ States’ Rights”’
or ‘' Small Stales’” viewpoint were not Conservative. Even iu
1891, for instance, a majority of the South Aunstralian Ilouse of
Asgembly proved to be in favour of the popular eleeciion of
Senators and of popular rveferenda on constituiional amend-
ments, It was significant thai, by the time of the 1897-8
Convention, most of the defenders of equality of Senate repre-
sentation rested their case on the arguwent of sheer expedieney
(that it was a necessary sop to the small States {0 win their
adherence) rather than on grounds of abstract federal {heory,

‘*But a suggestion by the Legislative Assombly of Vietoria that the
right of equal representaiion in the Senate should be conceded only
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to original Staies was necepted; so that equal repmescentation atands
in the Constitution as a compromise, not a. an osseniial prineiple of
a federal union,’’80

Some of the doetrinairve ** States’ Rights’’ federalists—notably
those who were great admivers of the United Siates model—seem
to have been blind to eontemporary irends of Australian polities.
Sir Samuel Griffith and Maerossan do appear to have foreseen
the inevitable party nature of the Senate representation,®1 but
Cockburn, good Liberal as he usually was, rushed inte wild
analogy and false propheey in 1897:

¢, .. Polities in Americn ave dominated by buge party machinery
which deals with legislation, and, to a great oxtent, with administra-
tion. Those parties would never allow any coercion to be applied
to any State, or any of its rights to be interfered with, beeause, if
they did, they would lose their influence in States on which the
predominance of their party might depend....But there would be
[in Australia] no great parties watbching each cther with the keonest
posaible cyes in order to sce that no injustice was done io any of the
States with the smaller populgtions....I do mnot think that we
should have party government, or party spirii, in this Common-
wealth, a8 we undewstand it in our parliaments now....As to the
parties in the Commonweuxlth being divided imio comservative and
liberal parties, from any thought and reading I have given te the
matter it is the mosi arrant nonsense possible.’’s2

Such false prophecy was acutely challenged by thai supreme
realist among professional politicians, George Reid:
‘¢Cockburn: [in the midst of a tirade against ecniral government]:
‘Take gcean beacons and buoys and light-houses....In the adminis-
tration of those matters you may make onc port and mar another.’

Feid: *The Government will not act in smch a manner, if, will live as
quictly as it can’,?’88

Answering the ‘‘States’ Rights’’ group on another ocecasion,
Deakin pointed out that:
“¢All arguments against us are based upon imaginary extraordinary
mstances in which two populous States united to oppress their
fellows, a contingency, which will never, in my opinion, oceur,’’84

Sir enry Parkes had earlier held that the needs of a States’
Senale to protect States’ intercsts simply did not exist.® But
the theories of ‘‘States’ Rights’’ and the hold of Jocal inierests
were beyond the power of raiional argument alone to dissipate.

Unificationists, Parliamentary Supremacy and Responsible
Goverument,

Asg early as 1853 there sesm to have been popular champions
of unification: in that year Shoalhaven District residents peti-
tioned. for a conference to arrange for a single Constitution for
Augtraliy. Certainly throughout the final decade of the federa-
tion eampaign unificationists were not lacking,
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At the 1891 Convention, Cockburn was regretting that ‘“we
have heard several able advocates and veteran slatesmen urging
unification.’’8¢ At the 1897 Convention he is again on record
ag regretting that ‘‘some of the speeches delivered by honourable
gentlemen from the other colonies have struck me as being much
more towards unification and towards the abolition of local
parliaments than I desire to hear.’’87

Long afterwards, Sir Isaac Isaacs quoied an American
authority as saying of the British unified system, ‘‘this was the
type of government for which Hamillion coniended, and which
lhe majority of the delegates in the [American] Federal Con-
venlion really favoured. But the diffienlty of securing the
adoption of a Constitntion framed on ihis plan made it imprac-
iicable,”’88 and commented: ‘“4he same position existed in
Austiralia in 1897-8 and there is reason to believe exists at the
present time.’’89 Sir Joseph Carruthers, sometime Premier of
New South Wales, told the Royal Commission on the Constitu-
tion that ‘‘those who have followed the movements for federal
union prior to its consummation know that there was a big fight
for unification. Some people wanted 10 have one Parliament for
the whole of Ausiralia.’’?0 Sir Henry Parkes appears to have
been in favour of unification at frst9? and he himself said that
in 1889 he urged union on the Canadian vather than the United
States model.?2

But the chief exponent of mmification in New South Wales was
Sir George Dibbs—as Wise, one of the federalists, said, his was
‘g temperament to eut the knots ingtead of nnravelling them.”
At the 1891 Convention Dibbs urged unification. On 22nd May,
1894, he made his famous unification speech at Tamworth. On
12th June of that year, as Premier of New South Wales, he
repealed his Tamworth arguments in a letter to the Vietorian
Premier, Patterson. What had confirmed him in his opinions
of 1891 was the fact that ‘‘the fiaseo of the bauking crisis found
us 50 injuriously divided.”” e objected to the draft Federal
Constitution of 1891 as being too American, {oo liltle Canadian;
as providing for ‘‘unthinkable’’ equality of State represeniation
in the Senate; as providing for an expensive duality of govern-
ment and administration; as saddling some parts of Ausiralia
with unfair and unworkable financial provisions; and as per-
petuating old rivalries by failing to secure federal control over
publie debts, railways and land revenues.

‘“How far more benecficial in every way; how fa1 more likely to’
extend our revennos and minimise our expenditure; how far maore
impressive to the outside world and io our ereditors in Eagland,
would be the complete pooling of our debts, our railways, our
national establishments generally, We are none of us so badly ofl we
cannot be permitted to meet each other on equal terms....We
would give to the United Government that prestige and supreme
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control whieh is almost enmtirely denied under the Commonwealth
scheme, wherein the Federal Legislature would be nwmerienlly and
strueturally wholly overshadowed by the provineinl Governmentis;
and without haggling over the itoms we would be prepaied to hand
over our customs houses, post-offices, and the other neccssary estab-
lishments for the common good, provided others do the same.’’83

In suggesting the taking over of colonial debts Dibbs was at
one with men as different as the Queenslander, J. M. Macrossan
(at the 1890 Melbourne Conference) and Archibald of the
““Bulletin’’.9¢ But there was bitter opposition from free-traders
like George Reid, who were sure that the taking over of debis
would meake inescapable a high tariff to cope with the interest
hill: **I will not,”’ declared Reid in 1891, *‘put my prineiple of
free-trade in the power of the Vietorian protectionists.’’95

As a matter of praectical polilies, Dibbs foresaw the likely
economic hegemony of Melbourne and Sydney and the reluctance
of the smaller States, on that account, to aceept unification imme-
diately. He suggested a way of reaching full unity by stages:

1% would be easier firet to completely unify the interests of the
iwo great colonies of Vietoria and New Sonth Wales, and then to

attract neighbouring eclomwes within the sphere of our extended
influence,’ 98

In Vietoria men like Isases and Higging wanted a powerful
central government; one 1897 Convenlion candidate—Purves—
came straight out for the abolition of colonial parliaments.
David Syme of the ‘‘ Age’’ was opposed to all the ‘‘small State’’
claims regarding Senate powers. In New South Wales and
Queensland there were New State movements ai the very time
of the Conventions. Some of the spokesmen of these move-
ments—in New England, for insiance—favoured the federal
form of union; others—mnotably in the Riverina—were for
unification on gome such basis as the Labour Party subsequently
urged in 1919. In South Australia a future State Premier, Tom
Price (Labour), spoke ont for nnification :

‘‘Looking back on the American Constitution, writton and hide-
hound, which the people ecould not break through to give sffect to
their new aspirntions of liberty, we can see that we are bound within
the four corners of an Aet and this judieial millstone is now the
greatesl curse that hangs around the uecks of tha thousands of

workers here to-day....I believe more in an Australinn union than
a hidebound Federation.?’87

Like many Liberals and Labour men to-day, Price nrged nnifica-
tion as & means of throwing off, once and for all, the incubus
of the colonial Legislative Couneils,
The vogue which the Canadian Counstitution enjoyed with
many peeple at the expense of the American in 18891891 seems
0 hive faded sbruptly once the 1891 draft was made with a
ted States twist. Many gave up their Canadian preference
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when small States’ spokesmen dug their loes in. This change
was pariicularly noticeable amongst the lawyers. Deakin, for
instance, preferred the Canadian form in 1890,78 hut had shifted
his allegiance in 1891, Syme’s ““Age’’ (of which Deakin was for
years a staff member) similarly switehed. Any support stbse-
quently accorded to the Canadian Constitution came too late:
too many minds were made up. FPiddington tells how George
Reid developed a late affection for the Canadian forms:

f“When the Sydney sittings of the [1897-8] Convention were half-
way through, Mr. Reid, in whone party I then was, wilh hiy flngoer
merking a place in Sir Robert Garran’s book, The Coming Com-
monwealth, which he had heen reading for the fArst time, said that
if he had only known more about those things when he had started,
he should have gone for the Canadian model rather {han for the
Ameriean,’ 0

The much later opinion of Sir Josiah Symon, a *‘Ntates’
Rights’’ leader from South Australia in the 1897-8 Convention,
is of interest:

*¢I do mnot hesitate to say that it was anticipated we should have a
reduction of members in the State Parliginents, and also, if possible,
in the expenses of Government adwinristration. It was thought, T
do not say it wns universally thought, that probably there would he
some changes in the selectinn and appomtment of Governors im
place of Tmperial appointment, ’ 100

A judge of the present Australian High Court (Sir Owen Dixon)
reminded the Royal Commission on the Constitution:
f*Nor have we forgotten thal a federal form of government repre-
sents s compromise, and that the theory upon which it rests as a
political devige includes the supposition that it will serve during &
period of transition while peoples separately governed may find it
possible to unite more closely under a less rigid constitution,’’101

Another witness, speaking for the Trade Union movement, was
very sweeping on the point:
‘It is safe to say that when the people of the Commonwealth
adopted the present Constitution by referendnm, at lesst seventy-five
per cent, of those who voted in favour were under the impression
that by doing so they were taking o long step forward towards the
complete nunifieation of Australia,’’102

Behind the unification prineiple in the minds of wany of
ils exponents, and in particular amongst jts Libeval exponents,
were two further fundamental principles under which Austra-
lisns and Englishmen had grown up. Tudeed they were the
quintessence of five or six hundred years of parliamentary de-
velopment. These weve the principles of parliamentary sover-
eignty and of responsible or eabinet government,

Parliamentary sovereignty meant, above all, the absence of
any judicial review of legislation wherein the judges had power
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to pass upon the conslitutionalily of statutes. Federalism, with
its written, rigid division of powers between central and nprovin-
cial legislatures, was, at least sinee the American Chief Justice
Marghall’s time, founded upon judicial veview, Federalism
{therefore meant the abandonment of parliamentiavy sovereignty,
noi merely by the Commonwealth Parliament which was to be,
but also by the State Parliaments which had enjoyed such-gov-
ereignty (subject to certain royal prerogatives and Imperial
limitations) since their respective grants of responsible govern-
ment.

Responsible or Cabinet Government meant ihat the British
Executive was necessarily both in and of Parliament and was at
all times responsible to Parliament aud dependent for its reten-
tion of office npon the pleasure and support of at least a majority
of the Lower House. For in more recent years the Tiower House
had had primary care of finance, the lifeblood of government.
The American (or *‘Congressional’’) form of government, on the
contrary, meant an Executive [ormally separate from Congress,
equally strong in a direet mandaie from the people, and quite
possibly at loggerheads with the legislature throughout its ierm.

At the 1891 Convention, Cockburn explained clearly the mag-
nitude of the leap the people of Ausiralia would he laking in
adopting Federation (especially if of {he Ameriean variety) to
the exclusion or parlial exelusion of their accustomed British
practices:

¢ All our experience hitherto has been under the condition of parlia-
mentary sovereignty. Parlinment has heen the supreme body. But
when we embark on federation we throw parliamentary sovercignty
overboard, Parliament is no lomger supreme. Our parliaments at
present are not only legislative, they ave constiluent bodies, They
have not only the power of legislation, bul the pewer of amending
their constitutions. That must disappear ai once on the aholition of
parliamentary sovereignty. No parliament under a federation can
be s econstituent body; it will cease to have the power of changing
its constitution at its own will. Again, instead of parliament being
supreme, the parliaments of a fedsration are co-ordinate hodies—
the main power is split up, instead of being vested in one bady.
Move than all that, there is this difference. 'When parliamentary
sovercignty is dispensed with, instead of thore being a high eourd
of parliament, you bring into existence s powerful judiciary which
towers above all powers, legislative and exocutive, and which iz the
sole arbiter and interproter of the Constilution. Therefore it is
nseless for us to hope that we ean, al the same time, have the
advantages of o federation and retain the advantages of that
elasticity which has hitherto givenm birth to our greatest privileges.
Even responsible government, which we have learnt to revere so
much, has simply been a growth under the sheller of parlinmentary
sovereignty. 'We do not know thal the parliamentary responsibility
"of minigters enn exist under amy other conditions, We have not
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seen it exist in the United States or in Switzerland, and we have
no reason 1o suppose it will be compaiible with the conditions of
federation here, I am inclined to think it will not.’’102

Sir Samuel Griffith wanted the Constitution to say that the
Execulive might—nof that il must—sil in Parliament, leaving it
to Parliament to suit the practice to its wishes and convenience
from time to time. Inglis Clark, true to his American sympa-
thies, was for an independent Executive. Winthrop Hackett
told the Convention that, ‘‘either Responsible Government will
kill Pederation, or Federation will kill Responsible Government.’’
He was, ag were Griffith and Clark, a member of the ‘‘States’
Righis’’ group, thinking of Federation in the stviet American
pattern, where the two Houses should be co-ordinaie. Most of
the delegates from the larger States, and powerful men, like
Syme ‘‘the dour old democrat of the ‘Age’,’’ in the background,
were equally determined thal the Lower House should be ulti-
mately (especially in money matters) supreme. Liberals and
Unificationists went further: they were almost uniformly insis-
1ent on Responsible Governmeni and most were insistent on par-
liamentary sovereignty.

There were special recasons why the 1891 Convention was in-
clined to favour an independent FKxecutive and an end of par-
liamentary sovereignty. There was a preponderance of *‘Small
States’’ men and Conservatives. The former wanted & ‘‘strong’’
Upper House, the latter a conservative Upper House. It was,
further, a fact that there had been a certain amount of cabinet
ingtability in the colonial Payliaments in the years just before
1891. Nor were the colonial cabinets’ and Parliaments’ hand-
ling of the great sirikes of 1890-91 conspicuously successful.
Some felt that an independent Executive would be firmer.

By 1897 circuomstances had changed. Most delegates were
popularly elected. Generally speaking, the colonial eabinets had
handled the bank and land erashes well. Ministries in the period
1891-97 had heen more stable. The popular element in the
campaign from 1894-97 wndoubiedly had something to do with
the more general demand in 1897 for parliamentary control over
the ministers. The popular following was readily convinced that
opposition to responsible government came only {rom Tories who
wanted 1o make the Scnate just another bulwark of Property,
Like the Legislative Couneils in the colonies,

In fact, ‘‘there was no more notable feature in which the
Convention of 1897-8 differed from the Convention of 1891 than
in its unquestioning acceptance of the Cabinet System.’’104
Higgins told the Second Convention that ‘‘the whole of our sys-
tem of Responsible Government turns upon the way in which you
deal with Money Bills,’’195 In that regard Deakin insisted that
“‘were the responsibility with the House of Representatives, the
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public could then lay its fingers on the records of the HMouse
where the disputable points arose and could drive home responsi.
bhility where it ought to rest.'’108

Tn answer to Sir Richard Baker’s ‘‘Small State’’ viewpoint
(Baker in 1897 declared for the Swiss iype ol Executive),
Deakin answered :

#1 question the applicability of Sir Richard Baker’s metaphor that
the Federa! Scnato ia to be the pivol of the Constitution. I# appears
to me that ihe responsible government which we are inaugurating
will be the pivot of the Constitution, and the support of that pivot
will necessarily lie in the National House, ’’107

And on another oceasion :

‘‘Surely the Hon. Gentleman is putting behind him the exporience
of a lifetime, when he says that with two co-ordinato Chambers
respousible government as wo know it ecan be carried on,?’108

As late as January 1898 Piddington feared thai the Senate
would upsei the equilibrium of responsible cabinet government:

“However he secured cleetion, the Sonntor of Austyalin would be &
man wearing the gtar and garier of a vnst constiluency whenever
he roso to speak; and how would sueh n megnifica compare, in his
own esteem or that of hig provinee or of the nation or of the outside
world, with the inforlor cresture who is roturned o Parlinment by
the fraction of his own oclectorate—iha whole colony? Add to this
the longer duration of his offico (six yonrs instond of Lhree), the
glamour of his quasi-ambassadorial funeiion, and {he groaler manage-
ability for business or debate of a small chamber, and, whatever the
strictness with which equal powers aro assigned to the iwo Houses
by statute, the Senate mnst bocome the more powerful engine of
legislation, Can it be supposod thai sueh a body, comprising the
strongest and most ambitious politicians of tho coniinent, and
animated by an ‘‘esprit de corps’’ of wnmnsual intensity, would be
content to be ignored for long in the formation and econtroel of the
Cabinet? Every vietory over the Lower House in matbters of legis-
lation....would increase the Sonate’s prestige and makos ita share
in the Executive Govornment a matier of course.!’108

Had his premises proved to be accurate his fears certainly would
have been justified: but the American pattern dazzled its erities
as well as its exponents. In faect, the Senate’s power to amend
money bills, at fivst adopted by the 1897-8 Convention, was again
rejected hy two votes after long debate, despite the fact that in
1898 direct, popular election of Senators had replaced the in-
diveet election of the 1891 Draft. As under the ¢*1891 Compro-
mise,’’ the Senate relained the right to ‘‘suggest’’ amendments
to the Lower House—a practice obtaining in South Australia
for yeavs before Deakin won its acceptance for the Common-
wealth in the first Convention.

George Reid took credit for depriving the Senate of power over
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tax measures: he seid that Senate power in that field would he
—in Kinggton’s words—*‘the forfeiture of responsible govern-
ment.”’ Actually some share of eredit must go to Kingston and
a few others who, disregarding the ‘‘States’ Rights”’ “‘line,”’
voted with the delegates from the larger colonies.

Cabinet Government is, in fact, clearly implied in Section 64
of the Constitution, which reads (in part) :

t¢ After the firat general election no Minister off State shall hold
office for a longer period than three months unless le is or hocomes
o Senator or & Member of the Ilouse of Raepreséntatives,’’

Yet nominally, as Siv Harrison Moore has pointed out, ‘‘there
is no recognition of the Cabinet, for the Federal Executive Coun-
cil is not necessarily identical in constilniion or functions with
the Cabinet, There is no vecognition of the collective responsi-
bility of the Ministers of State; Section 64 treats them as sepa-
rate administrative officials ; and there is no hint of a Prime Min-
ister.’’110 But in Britain the collective responsibility of Cabi-
net is a constitutional convention and not a stalutory provision
of Parliament, and the Prime Ministership itself has only in
very recent years received statutory recognition in that country.

v

The whole process of constitution-making which spanned the
final decade of the century represents an exercise by the people
of Australia of their ‘‘indubitable, unalienable and indefeasible’’
constituent power of revising the whole basis of their govern-
ment. They, the sovereign people, withdrew a. limited number
of the powery and funetions previously vested in their colonial
legislatures and jointly transferred those powers and funections
for the future to a Federal Parliament. The growth and develop-
ment of the nation, as they saw it, made such an instrument more
appropriate for the exercise of those powers,

There was no more finality about the new allocation of powers
made in 1900 than there had been aboul the framework which
had oxisted prior to ithat time, By the warrant of that theory
of popular sovereignty which comes down lhrough a long and
honourable lineage, the Anstralian people retained and still ve-
tain the power of total vevision, even apari from the present
amending power, though ihe latter would be its normal vehicle.
As a modern exponent of the theory of poepular sovereignty has
written: ‘*No maiter how elaborate the provisions for an amend-
ing power may be, they must never, from a political viewpoint,
be agsumed to have superseded the constituent power,’’111

The sabsence of finality in any consgtitution is widely recog-
nized. Whether it is a British Prime Minister, an Australian
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Constitution-maker, or an American historian who testifies, the

story is similar :
¢¢The historian ean tell you probahly perfvetly cloarly,’? said British
Prime Minister Baldwin, ‘‘what the constitutional praclice was at
any given period in {tha past, but it would he very diffienlt for o
living writer to tell you at any given period in his lifetime what the
Constitniion of the Country is in all respeets, and for this TeasoN,
that almost al any given moment....therc may be one practice
called ¢constitutional’ whieh is falling into desweilude® and ‘there
may be another practice which is ¢crecpirg into use but is not yet
constitutional, ’ 112

#¢I do not eare in what way you frame the Constitution,’’ gaid Sir
Richard Baker, ‘‘the people of Australia will mould and modify it
in naeccordanece with their ideas and sontiments for the moment,
although its outward form may remain the same.’'118

¢“The theory that the Constitution is a written document ig a legal
fietion,’’ assert Charles and Mary Beard. f¢The idea thal it ecan he
understood by a study of its languago and the history of its past is
equally mythieal. It is what the government and the people who
count in publie affairs recognize and respeel as such, what they
think it is, More than this. It is not mercly what it has been or
what it is to-day. Tt is always beecoming something else, and those
who critieizo it and the aels done under it, as well as Lhose who
praise, help to make it what ii will be tomorrow,??114

So it was that the victories and defeats ol the Tiberal, Radieal
and progressive elementis in the Conventions, and in the federa-
tion campaigns, were in no sense final, thongh change through
the amending proeess has proved so diffieult. Property rights
(beyond a compensation clanse) wore not writien into the Con-
gtitution. On {he other hand, the power to socialize property
was given wholly neither to the Commonwealth nor to the States.
The power and means to project a full scheme of social security
was similarly given to neither. Powers to make uniform pro-
vision for industry—primary and secondary—and for trade and
commerce were very substantially withheld from the Common-
wealth Parliament by constitution-makers, who wanted to keep
these things within reach of the Conservative Legislative Coun-
cils, Though the struggle for House of Representatives financial
ascendancy was won and rtesponsible government thereby
secured, the sovereignty of Parliament disappeared with the
elevation of a High Court to pass upon the constitutionality of
legislative acts.

In a word, the Fathers of the Constitution weighted the
scales heavily, as many of them thought, on the side of the social
and economic statug quo. Enjoying as we do an historical hind-
sight, we know now that at most they succeeded only in slowing
down the trends to which many of them were opposed. A few
of them saw how vain it was to altempt to dam up those trends.
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Deakin was such a man. In 1902 he sketched with wnecanny in-
sight the next four decades of Australian history:

¢¢Ag the power of the purse in Great Britain established by degrees
the authority of the Commons, it will ultimately establish in Aus.
tralia the euthority of the Onmmonwealth., 'The rights of self-
goverument of the States have heen fondly suprosed to be safe-
guarded by the Constitution. Tt left them legally free, but finan-
cially bound to the chariot wheels of the Central Government, Their
need will be its opportunity, The less populous will fixat suceumb;
those smitten by drought or similar misfortune will follow; and
finally even the greatest and most prosperous will, however rolue-
tantly, be brought to heel. Our Constitution may remain unaltered,
but a vital change will have taken placo in the relations between
the States and the Commonwenlth. The Commonwealth will have
acquired n general control over the States, while every extension of
politieal power will be made by its means and go to increage its
relative superiority.’’113

The men of 1897-8 founded workable, democratic parliament-
ary government upon a national seale and a basis sufficiently flex-
ible and capable of evolution fo meet the needs of changing
times. In so far as parliamentary government was the object
of their labours they produced few novel departures. The insti-
tutions they created enjoyed the solid start which derives from
operation by a people wholly accustomed to their traditional
working. DBroadly their Commonwealth Parliament and Gov-
ernment have been a suececess.

Unlike the Americans, however, Australians hold their Found-
ing Fathers, for all thelr success, in no special reverence or re-
gard. Many of them are already forgotten. Few are quoted, and
then infrequently. This does not mean that Australians do not
value their constitutional handiwork, though a vepeated umwil-
lingness to assent {0 amendment can hardly be construed as posi-
tive appreciation. It may, of course, be to the good that Aus-
tralians do not steer their ship of state by the *‘obiter dicta® of
the Founding Fathers—though Americans appear to have lost
neither in flexibility, adaptability nor in willingness to experi-
ment by their constant snatching of backward glances at the men
of 1787. Yet there are times when Australians could do with a
little more consciousness of their political xoots, only to find,
when they reach back, that they have cut themselves off by neglect
from the facts and spirit of those times,



CHAPTER IT
TIE AUSTRALIAN ELECTORATE

¢¢The people will live on.

The learning and blundering people will live on.
They will be tricked and sold and again sold

And go baek to the nourishing earth for rootholds,
The people so peculiar in renewal and comeback,
You ean’t laugh off their eapacity to take if.’’

Carl Sandbury.

¢¢Without general elections, without wnvestriected freedom of press
and assembly, without a free struggle of opinion, life dies out in
every public ingtitution, beeomos a merc semblance of life, in which
only the bureaucracy remains as ihe netive element. Publie life
gradunlly falls asleep; a few dozon parly leaders of inexhaustible
energy and boundless experience direet and rule.”’

Rosa Luxemburg,

I

VER the past century the Australian electorate has enjoyed

increasingly democratic polities, Tndividuals and parties
maintain ceaseless free discussion of topical issnes. The opinions
and eriticisms so formulated aro constantly brought to bear on
the popularly elected Governmeni of the day. The weight of
support—qualitative ag well as quantitative—behind such rep-
resentations is assessed by Governmenis, Members and parlia-
mentary followers of the Government watch closely the eurrents
of opinion amongst those many groups and associations into
which an Anglo-Saxon community freely -organizes itself and
through which it speaks on social and politieal issues from day
to day. For in our time it is usually the group rather than the
individual which is effectively articulate, From the viewpoint
of these groups and associalions with ideas and policies to
advance, but no ambitions to undertake the whole business of
government, full and free diseussion is the indispensable demo-
cratic medium.,

The political mobilisation of ihe electorate and the actual con-
duct of government is the business of parties. They seek power
through the ballot-box to appoint their particular Cabinets and
enact their publicly-proclaimed programmes, Power depends
wpon the ability to attract and hold electoral and parliamentary

38
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majorities under conditions of free and full discussion and
regular general elections. It depends upon ability to reconcile
copflicling social and economic pressures, to effect honourable
compromises. Success in demoeralic party ‘‘warfare’’ does mot
depend simply on mobilizing an oceasional formal electoral ma-
jority. Parties in power must, under this system, aclively
solicit popular approval for their administration.from the be-
ginning to the end of their tenure of office. At the very least they
seek to avoid constant hostile eriticism, especially that from the
‘“floating”’ or unattached vote. They seek as a minimum the
{airly continuous accquiescence of the electorate in the course
they pursne. Though they can in part disecount the eriticisms
and abuse of the zealots and professionals among their opponents,
their hold on power depends on sensitive response fo general
public reactions. Polities are of necessity as continuous a busi-
ness for parties as is the right of erilicism the continuing con-
cern of groups and individuals,

All this is no matter of small importance. Tt is something
crucial in the life of a free society:

f‘An olection that can turn out one regime and install another is a
revolution—a peacefnl and lawful revolulion. The measure of success
of a democratic system in found in the degres to which its elections
really reflect rising discontent before it hecomes unmanageable, by
which governmment responds to it with timely redress, and by which
losing groups are self-diseiplined to aceept results.?’1

Democratie politics are hased on eerfain assumptions, which
the communily as a whole must understand and accept if democ-
racy is to flourish. Democrats assume that each citizen is cap-
able of some contribution to the general welfare of the com-
munity and the management of its affairs, complex though these
have become. They assume at least a minimum of interest in
and knowledge of national affairs in all citizens: they assume the
reality of the citizens’ freedom of will. They assume that the
whole adult population must be given reasonable equality of eon-
sideration by governing authorities and equality before the law.
In basic social and civic matters each must count for one and
none for more than one in the eyes of the State. They assume
that the community must make provision—and reasonably equal
opportunity—~for the education of its citizens hefore they reach
the age of full civil rights and duties. They assume a standard
of personal and civil liberty, individual moral integrity, the
mutual tolerance natural 1o a eivilized people, and a consequent
absence of arbitrary eoercion from political and social life, They
insist that demoeracy means majority rule. The democratic
theory of government requires that ‘‘in the last resort the only
limitation on the power of the existing majority is the principle
of majority rule itself, as guaranteeing the eternal right of the
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individual and the minority to work openly at all times toward
the formation of a mew majority.’’? A man in opI_mSition ean
go his way in peace, earn his living,3 and worlk feverishly for the
defeat of the government of the day as soon as it can be brought
to the polls.

These are the assumptions underlying the democratic faith in
the sovereignty of the people. They are enormous assumptions,
in practice Australians only approximate such standards; but
unless they maintain them as their standards they are betraying
democracy. The communily must count, these things so vital and
necessary that in the last resort it will fight to defend them from
external aggression or internal subversion.

The extent to which the whole people of Australia is at any
time in fact demoecratically sovereign depends entirely upon
themselves. Demoeratie citizenghip is not a sinecure: its posses-
siors must be capable of analyzing situations and events, weighing
experience and testing political ideas. Real and sufficient edu-
cation is the basis for such capacity. It depends, too, upon a
sufficient access to an accurate picture of the faets and circum-
stances in the light of which popular power of decision is to be
exercised. Free and honest news media alone provide that
access, And there must always be the will to act upon informed
judgments. Political party work in a stable democracy is not
ordinarily exciting: it is rarely personally rewarding: yet it is
vital to democratic continuity. The people of Australia as a
whole may not always—or ever—be equal to the full demands
of their democracy, While some sections of the nation may stim-
ulate and assist the electorate towards the adequate exercise of
its sovereignty, others may actively and caleulatingly hamper
and distract it from such exercise.

Certain it is that in the inter-war years the peoples of many
countries proved unequal 1o the never-ending demands of demo-
cratie citizenship upon individunals. Their formal popular sover-
eignty proved in some cases to be essentially unreal. Perhaps
it was not the fault of the bulk of the individuals that they had
never been educated to the standards required of sovereign demo-
cratic peoples; perhaps the great majority was not to blame for
the absence of honest pictures of the changing situations which
confronted them, Wherever the fault may lie, too many reck-
oned democracy so unreal and so unsatisfying in practice that
when it was challenged they stood passive, cynical, indifferent,
divided, TFascism strode to power over their ignorance, com-
placency and acquiescence. Some even welcomed it. Opposition
too frequently was neither apparent nor real.

Totalitarianism has not developed in Australia, But that is
not to say that ignorance, eynicism and indifference do not exist
in the Australian electorate. It is perhaps argnable that Aus-
tralia bas heen neither conspicuously suceessful nor remarkably
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imaginative in realizing the full potentialities of its political
jnstitutions. The ‘‘root-and-branch’’ erities and the eymies have,
however, been neither strong, widely organized nor particularly
outspoken They do their work quietly, sceking to sap faith and
confidence by laughs and sneers and malicious gossip and
rumony,

The general danger in wmid-iwentienth-century publie life,
as in modern joint-slock business, seems to be that while there
is more or less government for the people, or shareholders, there
is relatively sporadic government Oy the people. The people
exercise their prerogatives to grumble, criticize, urge and, in
extreme cases, at stated inlervals, to turn out their national
execulive or their parliamentary representatives. But, wrapped
up most of the time in their private affairs, they are happy
enough to leave government to the professionals and the
enthusiasts,

Tf at this or that time, or on this or that issue, groups* within
the Australian elecfovate are successfully exerting pressure in
directions of their own selfish choosing, it i4 because the elec-
torate as a whole is ignoring the faets, is more interested in
other things, is unorganized in opposition, is temporarily in-
different ag to ends, or is hopelessly divided as to means. Failure
of this sort has never yet irrevocably hefallen Australians.
There have been periods when it seemed to be the case, but from
time to time the people have sharply called a halt, as in 1929
when the Bruce-Page Cabinet threatened the existence of the
federal arbitration system. At all such times the aroused will
of the people as a whole has prevailed.

b1

There is unfortunately too little vigour or interest in Austra-
lian local government, where energies could be usefully employed
and trained for nafional politics. Demoeracy has to be ‘‘lived®’
and “‘felt,”’ intimately, at first hand., Tts processes have to be
known, their diffienlties, problems and limitations—above all,
their possibilities. There must be ‘‘practice of shared respon-
sibility in the organized aectivities of life.”’ All that can he
provided fox people generally only in local government.

But in Australia local government has always been something
of an aiter-thought, wielding a very few delegated powers over
roads and drajns and chicken-runs, Modern conditions of trans-
port and cireulation have allowed the metrupolifan press to
prevail against much of the loeal press of Australia, This has
served to centre interest in State and metropolitan affairs, rather
than in those of the reader’s own locality. Most arveas of local
government in this huge, sparsely-peopled and far-from-rich
country are in fact relatively poor dependencies of the economic



42 PARLIAMENTARY GOI'ERNMENT OF AUSTRALIA

empires of Melbourne and Sydney, or at very least of the six
State capitals.

It may not be true, as one critic hag it, that in such areas ‘‘the
spirit of independence has evaporated and the desire for change
js non-existent.’’” But there are few social or cultural services
under local jurisdietion {o attract the districts’ humaniiarians
.and intellectuals into their Councils; no reality of power to
attract their more ambitious and brilliant residents; litile iradi-
1ion of loenl service to dignify the public offices of a ghire or
municipality. Some there are, of course, who do use them as
stepping stones and apprenticeships to State and national
polities. Too often, however, local government atiracts only ihe
selfishly interested elemenis of the district—real-estate agenis,
builders, contraclors, and shopkeepers, most of whom hope that
gome indirect personal business gain will come from office; or
local men of property who seek to keep rates down and push
property values up. This is nol to detracl from the disinlerested
service of many Australian local councillors. Nor ig it to con-
demn the often necessarily centralised administration and public
finance of Australia, with its great arid centre and its relatively
small fertile coastal strip. 1t is only 1o point oui that, as a
cradle of democracy, Australian local government is an incon-
siderable and even perhaps a diminishing factor.

This deficiency in loeal government would not be so unfor-
tunate if all parts of Ansirvalia were richer to-day in agsociations
and groups which were really thoughtfully concerned with the
common welfare or at least were giving men training in the
handling and leading of their fellow men, But the growing
complexities of everyday life in thig country seem too frequently
to have turned the individual in on himself and his family more
than formerly, He has a greater array of personal respon-
sibilities and his energies encounter a wider range of distractions
and entertainments. What with his family, his garden, his car,
his sport, the cinema and the radio, he has little time or inelina-
tion to attend as many trade union meetings, Australian Nailives’
Association debates or political gatherings as his counterpart did
at the time of the campaigns for federation. He does not,
beeause in some Staies he cannot legally, sit in the ‘“‘pub’’ in the
evenings, talking over events, as many Englishmen do. Sport
apart, he tends to live less a social life than a passive, private
existence beside a wircless set, over a ‘“thriller,”” or in front of
a movie secreen. Whene he belongs to groups and organizations,
whether they are trade unions, professional associations, or
friendly societies, he is frequently only too ready to leave their
policy-making and administration to the little bureauecracies and
governing cliqnes which develop within them. The latter usually
would welcome well-attended meetings and rank-and-file interest,
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bul exporience has resigned them to oligarchy tempered hy
spasmodie popular control. As Carl Sandburg says:

‘‘The people so often sleepy, weary, enigmalie,
Is a vast huddle with many units saying:
‘T earn my living

I make cnough to get by

And il takes all my time.

If I had more time

I could do more for myself

And maybe for others.

I could read and siudy

And talk things over

And find oul about things,

It takes iime,

I wish I had the tima’.?’

There is no over-riding pessimism in these suggestions. If
the stress is being placed here on the worst sides of Australian
affairs it is because that is where danger to parliamentary demo-
cracy lurks. There are elements of strength, however, in even
the weaknesses just noticed. So long as the people can be fully
and intelligently roused in political emergencies, their pre-
oceupations with other interests in mormal times help to ensure
in them a measure of balance and stability in dealing with crises
and major problems. It may even mean that they will bring a
necessary measure of moral strength and detached judgment to
bear at those times which a more constant pre-occupation with
polities might have dissipated or debauched.

EBach generation. brings forth s jeremiads. I seems fo be a
divine right of each, looking back to the past, to see decline in
the present, not least in this matter of the popular exercise of
sovereignty. Deakin’s lament in 1892 is the very seme as is
made to-day, and in some degree it is always the same:

“‘In Vietoria, the liberalism of the old days, of the old colonists, is a
spent force; we play with ils name and glorify its shadow; it is dead,
it har passed. The new generation earc less for politics and are less
trained to cope with their diffieulties, We are abandoned to cliques,
coteries, the reign of accident or of domineering abllity, principles are
really vxtinet, and we are governed by eries and eateh words,’%

Years after Deakin’s death, the lameni was still chanted:

f Liberty menns self-reliance, it means resolution, it meons enterprize,
it means the eapacity for doing withont. It is a thing to fight for and
to endure. [The average man| is still incapuble of bearing the pangs
of liberty They make him uncomifortable, they alarm him; they fill
him with great loneliness. There is no high adventurousness in him,
but only fear, IIe mot only does not long for liberty, he is quitos unable
to stand it. What he longs for is something wholly different, to wit
security, He needs protection. He is afraid of getting hurt....Poli-
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ties beeomes the trade of playing upon the demoeraey’s natlural pol-
irooncry—of searing it hal? to deaith and them proposing to save
it....’%

There is always some {ruth in these cowplainis; varely a
balanced picture. There is no case for resignation or useless
wailing. The need is for analysis and reform~—more than
reform, for education and stimunlation.

m

“The people must be educated,”’ wrole John Curtin in the
depth of the Second World War, ‘‘so that the demand for the
new ordor and the formulation of that order comes from within
themselves and is not imposed on them by a benevolent govern-
ment.”’7 Yet there has been little social aim or purpose in much
Australian cdueation. Individual teachers possess admirable
aims; but, in practice, how much social sense 1s acquired by the
average Australian child before he or she leaves sehool? Tt is
next to hupossible for them to do go nnder present circmmsiances
by the age of fourteen or fiffeen, when they are only becoming
fitted to pass from the stage of basic instrnction to that of
education, BEducation is a broadening and diseiplining of {he
mind ; it is the arming of the mind with strength to distingunish
essentials from unessentials, it is the aequisition of intelleetual
power to digtinguish opinions and prejudices from objective
facts, personal desires from social needs. Tt does not depend on
attendance at the ‘‘right’’ school or the ‘‘best’’ university
college, But it requires more schooling and beiler schooling
than most Australians have enjoyed in the pasl. And il requires
in particular a wide extension of adult edncational gervices.

Ay one critic has summed up the sitnation in Anstralian ednca-
tion, ‘‘the underlying philosophy of our society is virtually a
deunial that aims are necessary. Our thinking is so little assimi-
lated to any general purpose that we go in perpetual dvead of
indogtrination; we prefer neutrality.”’® ¢ Neutirality’’ is in
fact rigidly enforced as a standard in many spheres. Some
schools have expressly forbidden their teachers to speak in class
or from public platforms npon any subject or in such a way as
to hurt the susceptibilities of pavents. Conservative pavents
have objected to their children being taught elementary eritical
analysis of newspaper material—an essential funection of a demo-
cratic eitizen—on the grounds that it fostered radical beliefs.
They have acquiesced in the gradnal elimination of history and
oj;her social subjects from many high sehool curricula. And it is
significant that, in almost every Anstralian university, statutes
expressly forbid party membership or politieal activity to some
or all members of the teaching staff, Thix is directly contrary
lo the English practice. Successful attempts have even been
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made at times by the authorities of some Australian universities
to strike down students’ political clubs.

Nor is this drive for ‘‘neutrality’’ confined 1o the eduecational
services proper. A depressing timidity apperently delimits the
freedom allowed to speakers over the national broadeasting net-
work. The civil servant knows that sanctions may be overtly
or covertly applied if he too publicly declares opinions which
may be dubbed hevetical or extreme, The same is increasingly
irue of t{he employees—notably non-manual workers—in
Australia’s big companies and monopolies. Some of these
organizations rival the Gestapo or N.K.V.D. in their interest
in individual personnel opinion. Not a few lawyers, doctors and
other professional men have found the means 10 u reasonable
livelihood fall away upon their taking open interesi in unpopular
policies and ideas.

These are some of the pressures to which a growing proportion
of the Australian nation is subjected as it passes through the
gehools and oul into the life and work of the community. There
are few jobs other than in mannal trades and unskilled labour-
ing work where the pressure to ‘‘conformity’’ and ‘‘neutrality’’
is not apparent. This is one of the most dangerous threats—if
not the most dangerous threat—to the fufure of Australia’s par-
liamentary democraey. Skilled and unskilled workers are gome-
times victimized for their opinions, tos, but the great union
organizations afford {hem some degree of protection. For the
rest, the best-educated elements of the nation are being inereas-
ingly eliminated from free and aective political life—they are
being politically sterilized, and the ingtrument is economic
« pressure,

Australian democracy itsclf may be threatened ultimately
because so0 many of those most capable of strengthening ils
dynamies or giving it direction are cffectively excluded from
doing so. Such a danger is equally probable under certain types
of socialism as under the present hybrid capitalism. This
appears to be ome of the unsolved probloms of modern demo-
eratic government—not because it eannot be solved in theory,
but bacause men seem unequal to applying a solution in practice,

Tt is not surprising, then, that reeent poverty in the field of
Australian politieal thinking, dating from the First World War,
has continued with little sign of abatement, DPress and party
leadership have hoth reflected this poverty strongly. Originality
hag been absent. Amongst the rank-and-file adult edueation has
fought a losing fight, Imported ideas since 1914 have failed to
take fruitfully to Australia and have proved unsuitable for
fertilizing the stock-in-hand. The average Australian iz un-
intellectnal—many are positively anti-intellectual. Polities do
not gain from being highly intellectualized, but without some
stimulation they will prove enlirvely barren. When the party
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“machines’’ in each Siate frown upon self~expression of a
critical sort within thewr ranks and threaten diseiplinary action,
something vital is lacking,

Australians as a whole remain easy-going experimentalists,
Paradoxically, it is possible to be an experimentalist by
temperament, yet to be inflexible in one’s allegiance to political
parties, particularly where parties are based broadly upon
classes. Henry Dournes Higgins, at the end of his distinguished
presidency of the Commonwealth Arbiiration Court, succinetly
diagnosad the basis of this inflexibility :

‘Tt is my convietion—the result of dulies that oblige me to look at
both sides—that most of the friction in Australia arises from the faet
that there are hore just two classes of society, and that the members of
ench elass have neither the knowledge nor the sympathy necessary to
enuble them to understand how faets present themselves to the other
clags. One class lives mainly by profit; the other elass by wages. Some
people, of course, are connected with both elasses, but everyone tends
to hold the opinion of the elass in which his inlerests and his associa-
tions chiefly }e.’’®

Sueh inflexibility has the obvious dQisadvaniage that much
which passes in public life and through the parliamentary
processes receives seant examination and informed judgment on
its detailed merits. This has the cumulative effect of making the
federal system more diffieult to work, for a ‘‘federal system
requires a high degree of political capacity, infinite patience, and
a willingness {0 compromise.’’

But even more dangerous iy the irresponsibility of the
politically ignorant, confused and indifferent “floating vote,’’
which is frequently decisive at elections and referenda and
proves an inhibiting influence on political leadership at all times.
Lying between the two less fluid elements, the floating vote
usnally surges irregolutely to and fro, in response to irrvelevant
“*issues’’ or the fleeting excitements of the moment. For over
twenty years it has been actunally foreed to the polls, for voting
is compulsory on pain of a £2 penaliy. Of these people who cast
more or less irresponsible votes the eritic of compulsory voting
writes:

‘tThey ure o {remendous danger at best, oven if thoy are left the
opiion of remaining inactive. But if you allow them to be canvassed
and harried and hunted to the polls, you are loading the dice heavily
against a remsonable decision. And if you go to the utmost length and
compel them by law to vote, you are deliberately reducing the collec-

tive intelligence, the vollactive sincerity and sivength of purpose to the
lowest possible level.?’10

Sir Frederick Eggleston was probably near the mark when
he concluded that *‘eompulsory voting assists a Government
which 18 moving with a live popularity: it punishes severely a
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Government which is unpopular.’”’ That is ahout all we can
safely say on the subject.

Yet the floating vote is not wilhout its uses. Iis existence,
whatever its shortcomings, does keep the politicians *‘uncertain
of power and therefore responsive to the curreni of opinion."”’
When this vote falls decisively to one party it at least has ihe
virtue of giving it a clear working majority, whiech is usually
very much to be desired in parliamentary government. I{ ig {rue
of course, that under a voluntary voting system the ‘‘floaling
vote’’ was just as valuable as under compulsory voting to-day,
for ‘‘the greatest value of a vote is nol that il should be nsed
but that it can be used.”’

At the same time it must he vecognized that the politician
deliberately and not vory honestly angles for this floating, often
ingineore and generally ignorant vote. His chief concern at
most times is a supply of slogans, phrases and ‘‘flashy’’ schemes
which will ecapture for a moment the superficial fancy of the
unpolitical section of the electorate, Hven in a general election
the main ‘‘issues’’ are painstakingly chogsen to that end.1l
Ag onc able American party manager put it:

“*Tha choiee of issues is deeided upon only after the most ecareful and
searching enquiry into the state of public opinion, info the question
of whether an issue has national or just local appeal, and above all
others, info the question of guessing just where the foe should prove
most vulnerable. 1t is easy to realize how a line of attack might fail
to impress the public, or worse still, might rub publie feeling ihe
wrong way and in the sud turn out to be a boomerang.’'12

The skill of a party at election-time is largely reckoned in
terms of its ability to establish issues of its own choosing as the
isgues of the election. Insofar as the appeal of the politieian
is directed to the floaling vote it is too often an appeal to its
negative qualities of sclfishness, complacency, fear, vanity or
inertia, Not only are ihe issues, manufactured for the occasion,
often intrinsicailly unimportani; they are mnot infrequently
fundamentally harmful 1o the best interesis of the nation. It
is unfortunately easier to debauch public opinion and movsle
than to educate and steel it 10 meet the realities confronting it.
And 1ihe politician too often loses his iutegrity in the former
process.

Since so many of the issues manutactured at election time are
so0 patently for ‘‘window-dressing,’’ it ig fair to say that in Aus-
iralia few convineing, specific mandates are given at elections
on the basis of policy points. In effect what ix given iy a general
mandate to a party and ils leader to carry on the affairs of the
conntry aceording to the general approach with which their
followers (and their opponents) associate the vietorious party.
In Australia the triennial Couference of the Labour Party
decides whether any revision of its general programme is
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‘“iachines’’ in each NState frown upon sclf-czpression of a
eritieal sort within their ranks and threaten disciplinary aclion,
something vital is lacking,

Australians as a whole remain easy-going expevimentalists.
Paradoxically, it is possible io be an experimentalist by
temperament, yel to be inflexible in one’s allegiance to political
parties, particularly where parties are based broadly upon
classes. Henry Bournes Higgins, at the end of his distingnished
presidency of the Commonwealth Arbitration Court, suceinetly
diagnosed the basis of this inflexibility :

‘Tt is my convietion—the vesult of duties that oblige me to look at
both sides—ihat most of the friction in Australia arises from the fact
that there aroc here just two classes of society, and that the mombers of
each class have neither the knowledge nor the sympathy necessary to
enable them to understand how facts present themselves to the other
class, One cluss lives mainly by proflt; the other class by wages. Some
people, of eourse, are comnected with both classes, but everyone tends
to hold the opinion of the class in which his inlerests and his nssocia-
tions chiefly lie.’'0

Such inflexibility has the obvious disadvantage that much
which passes in public life and through the parliamentary
progesses receives seant examination and informed judgment on
its detailed merits. This has the cumulative effect of making the
federal system more difficnlt to work, for a ‘‘fedeval system
requires a high degree of political capacity, infinite patience, and
a willingness to compromise.’’

But even more dangerous is the irresponsibility of the
politically ignorant, confused and indifferent “floating vote,”
which is frequenily decigive at clections and veferenda and
proves au inhibiting influence on political leadership at all times.
Lying between the two less fluid elements, the floating vote
usually surges irresolutely to and fro, in response to irrelevant
‘‘issues’’ or the fleeting excitements of the moment. For over
twenty years it has been actually foreed to the polls, for voting
is compnlsory on pain of a £2 penalty. Of these people who cast
more oy less irresponsible votes the critic of compulsory voting
writes:

‘“They arve & tremendous danger ot best, even if they are left the
oplion of remaining inactive. But if you allow them to be eanvassed
and harried and hunied to the polls, you are loading the dice heavily
against a reasonable decision. And if you go ta the utmost length and
compel them by law to vote, you are deliberately reducing the collec-
tive intelligence, the colletive sineerity and sirength of purpose to the
lowest possible lavel,’’10

Sir Frederick Epgleston was probably near the mark when
he concluded that ‘‘compulsory voting assists a Grovernment
which is moving with a live popularity: it punishes severely a
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Government which is unpopular.”” That is aboul all we can
safely say on the subject.

Yet the floating vote is not without its uses. 1l exislence,
whatever its shortcomings, does keep the politicians ‘‘unecertain
of power and therefore responsive to the current of opinion.”
When this vote falls decisively to one party il al least has the
virtue of giving it a clear working majority, which is usually
very much to be desired in parliamentary govermment., Ti is irue
of course, thal under a voluntary voting system the ‘‘floating
vote’’ was just as valnable as under compulsory voting {o-day,
for ‘‘the greatesl value of a vote is not that it should be used
bui that it can be used.”’

At the same time it must be recognized that ihe politician
deliberalely and not very honestly angles for this floaling, often
ingineere and generally ignorant vote. His chief concern at
most Limes is a supply of slogans, phrases and *‘flashy’’ schemes
which will caplure for a momeni the superficial fancy of the
unpolitical seclion of the electorate. Hven in a general clection
the main ‘‘issnes’” are painstekingly chosen to that end.11
As one able American party manager put it:

‘‘The choiee of issues is deeided npon only after the most careful and
scarching enquiry into the state of public opinion, into the question
of whether an issne has notional or just local appeal, and above all
others, into the guestion of guessing just where the foe should prove
most vulnerable. 1t is easy to realiza how a line of aitack might fail
to impress the publie, or worse still, might rub public feeling the
wrong weay and in the end turn out to be a boomerang,’’12

The skill of a party at eleclion-time is largely reckoned in
terms of its ability to establish issues of its own choosing as the
isgues of the election. Insofar as the appeal of the politician
is directed to the floating vote it is too often an appeal to ils
negative qualities of selfishness, complacency, fear, vanity or
inertia. Not only are the issues, mannfactured for the oceasion,
often intrinsically unimportant; they are not infrequently
fundamentally harmful to the best interesis of the nation, Tt
is unfortunately easier to debauch public opinion and morale
than io eduecate and steel it to meet the realities confronting ii.
And the politician too often loses his infegrity in the former
process.

Since g0 many of the issues manutactured at clection time are
so patently for ‘‘window-dressing,”’ it is {air to say that in Auns-
tralia few convincing, specific mandates are given al eleetinns
on the basig of poliey points. In ¢ffect what i~ given is o geneval
mandate fo a party and its leader to carry on the affairs of the
country according to the general approach wilh which iheir
followers (and their opponenfs) associate the wvictorious party.
In Australia the triennial Conference of the Labowr Party
decides whether any revision of its general programme is
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required That programme amounts almost to a ‘““eredo’ or
philosophy of social life—for which Labour men are pledged to
struggle and upon which the party professes to stand or fall.
(The party in practice reserves to itsel{ the right to regulate
the pace at which the programme will be implemented.) The
anti-Labour parties have followed suit in publishing a pro-
gramme from time to time; but, because one is forever changing
its name and because both are intent on managing the status quo
rather than pushing forward, theirs have never come to possess
the significance of the Liabonr programme. The important point
is that these programmes are published. It is the spirit of these
full-dress programmes, together with a general estimate of the
quality of personnel and ihe circumstances of the times, rather
than a few ‘‘issues,”’ which are the basis of more deliberate
judgment through the ballot-box.

The eo-existence of Commonwealth and State Parliaments is
very confusing to considerable sections of the Australian
electorale. The confusion is very largely due to the state of
ignorance of elementary national affairs in which most Austra-
lians leave school and from which relatively few make a sub-
stantial recovery. Tn parl the conlusion is dne 1o the inherently
complicated nature of a federal system.

‘¢ An cbvious eciiticism of federalism is that the task of following ihe
proceedings of two govornmenis calls for more political vigilance and
diserimination than the public can be expected to show, that {he resull
will he eonfusion to the public mind, or that public opinion will con-

centrate npon the doinge of ome government and disintevest itsclf in
the other.?’13

Nor is it simply two governments and Parliaments which
require waiching. The great argument of the ‘‘States’ Rights’’
party in the 'Nineties was the desirability of trying out social
and economic experiments in a single State before applying them
generally, Federation, based on this premise, requires ecilizens
to wateh, not two, but seven Parliaments if they are 1o get the
best out of the system. So seanty and spasmodic is press cover-
age of interstate polities that such vigilance would be possible
only from enthusiasts who subseribed to the ‘‘ Hansards’’ of the
Commonwealth and five States and found some way of follow-
ing the business of {he Tasmanian Parliament which hag
published no ‘*Hansard.’”” Hansard of itself is insufficieni, so
purchase of interstate parliamentary papers and newspapers
would also be necessary. But even to follow the affairs of the
Commonvwealth and one’s own State requires more time, energy
and inclination than the overwhelming majority of Australians
ever nowadays devote to polities.

Hence the confusion of the electorate. Two sets of elections
arve sufficiently baffiing. (On oecasion State and Federal polls
vsed even to oceur on the same day, though this is now ruled out
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by law.14) But a further major diffieulty lies in 1he publie’s

lack of any clear and universally recognized test of the respective

Parliaments’ responsibilities:
“‘Under the system of dual authority operaling al present, politieal
parties aro enabled to make promises the non-performanee of whirh can
be excused on the ground of constifutional limitations. If the Common-
wenlth Darlinment had complele power, these unfair vote-catehing tae-
ifes would not be possible. The parties and the people wonld know
that whatever the majority of electors voted for would eome within the
legislalive competency of Parliament. Those making the promises
would dc so with a rense of responsihilily that is procluded by the
existing division of powers,’ 16

Even some Conservative opinion now acknowledges the force of

that argument:
¢ Any ocher matter which involves an appeal to eloss intercst is more
likely io be healthily debated, and decisions to be healthily arrived at,
if the conscience of the whole of Australin is devoted io its solution,
and it does not hecome the subject matter of party strife in each pro-
vineial body.’’10

But as the constitutional framework stands, these confusions,
deceplions, and weaknesses remain,

v

If the Australian press genuinely desires the electors to take
a fully and fairly informed interest in national affairs, there is
a minimum of serviee it must give. The press must be intel-
lectually honest throughout its columns, Outside its editorial
columns it must clearly distinguish opinions from facts and
present the latter as fully and impartially as a good stafl can
marshal them. It must eschew the gentle arts of omission and
gelection according to proprietorial political biag. Tt must give
a reasonably full analysis of the social situations involved in
public events, It must give a wide and intelligent interstate
as well as national and international eoverage.
‘Bocicty eonforred a speeial ‘right’ upon the press in the helief that
the press would pay society back by finding and publieising the ~ort
of truth which makes men frce. The truth which makes men free is
for the most part the truth which man prefors not to hear....The
prees hay helped the public to negleet its Jduties hoeaunse the pre~s has
usnally refrained from earrying on the steady adult education cumpnign
which is the only justifleation for press freedom.’’iT

Australians were long reputed to be inveterate believers in
whatever news appeared in the press. Pioneer farmers and
squatters and workers and small-townsmen had little alternative:
whatever their natural seepticism or powers of personal judg-
ment, they had praetically no slternative sources of information
upon which to bage judgments, Several Australian newspapers
in any case have creditable records. For a generation, however,
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anything resembling a simple faith of Australians in their press
has steadily waned. Partly ihis is due to the urbanization of
the population, parily to the tise of alternative sources of
information. Both faclors have made patent the partisan
performances of most of the big newspapers.

et for all their broad seepticism about the editorial tutegrity
of their press, many Australians remain remarkably naive about
ihe worth of particular items of home or overseas mews. The
revealing analysis of such a book as Macmahon Ball’s ‘‘Press,
Radio and World Affairs’’ has reached a relatively small publie,
and, even then, the section of ihe public in any case best able
itself to assess the reliability of press material. Few Australians
are familiar with the standing or precise political affiliations
of overseas sources. Many, skimming over their newspaper
pages, fall vielims of caleulatedly misleading headlines and
bold types.l® How many readers are in a position in any
particular instance 1o assess the fairness and fulness of political
news reporting? .

Some small attempl has been made in a few schools to fil
children for critical assessment of their press columns, but over-
all little has been achieved.

The special question of parliamentary reports in the press is
a vexed one. Press men argue that the public is not interested
in long reports suech as the ‘‘Times’’ and the ‘‘Manchester
Guardian”’ give daily—even under wartime newsprint restrie-
tions~—in Britain. The frank Australian press executive main-
taing that o mnewspaper, now normally a highly-capitalized
commercial enterprise first and foremost, wust give the public
what they want, which is not full parliameniary reports. Of a
majority of readers {nis is troe. But W this matier above alt
there would appear to be an inescapable obligalion to serve fully
and impartially that element of the population which takes
serionsly its citizen duties. There are, of eourse, alternative
ways of serving these people in this particular matter!® but none
is a substitute for full and fair daily reporting of debates.

There ave other serious problems in the relations of the press
to Australian parliamentary democracy. Omne of these which
grows yearly concerns the presentation of government policy.
By adopting many of the techniques of modern commereial
advertising, political leaders have found new ways of approach-
ing the press and racdio. Through their secretaries, and publicity
and public relations officers, they pour out press statements. In
an age when governmental activity touches so many aspects of
economic and social life many of these statements are of major
importance and constitute real news; others are not. In actively
seeking for themselves the grealest possible publicity, Ministers
and Opposition leaders employ men whose main task is to *‘sell’’
thew, to ‘‘put them over’’ to the public, to get them inio the
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public eye and keep them theve, Poerhaps this is i n'nil'tml
developmeni, stemming from the mudqm aseendaney of Cabine
in the Australian polilical sysiem. It is natural that the Uovern-
ment should defend ilsell with ibe same weapons which are
being used against it, whalever ils polit ieal uu].nm'. .

Formerly the public learnt the mind and poliey ol its (fovern.
ment and ropreseniaiives largely through parlimmentary debates
gnd public meetings: in either case wpeakers were—and knew
they were—subjecl to immediate heekling, questioning and
counter-speeches. They knew that most of the press would
repori, veasonably fairly and fully, the arguments and debates
of both sides. The new trend js for Ministers to issue statements,
drafted by experts in publicily or advertising, appearing often
(if the press is sympathetic) without accompanying eriticism or
counter-statements, Facts can, for a time at least, be readily
concealed. And the press and commerejal radio can arbitrarily
determine in the light of its political affiliations and bias haw
much publicity and gpace, if any, it will give to its opponenis,
and in what form it will reproduce their statcments. Since the
whole Australian metropolitan daily press now belongs to one
only of the iwo broad economic classes and—oceasional persimal
vendettas apart—almost entirely favours one ouly of the two
political camps, all thig is of first rate significance,

(The nnbalance is almost as bad in ihe radio field, Tabowr
has acquired the whole or part of three or four ““B’’ Class (Com-
mercial) stations, and interests sympaihetic 1o the Couniry
Party have some conirol of & small number. The bulk of the
remaining commercial stations (gome ninely in number) is
directly or indirectly controlled by inleresis allied with the
Liberal Party.)

Newspapers can, of course, go further than pariisan atlack
and so neglect to publish the {acts or the pariamentary proceed-
ings and so misrepresent the practice of parlismentiary govern-
ment, and sneer at the politician, as to undermine the whole
sysiem, Thus an anti-Liabour Prime Minister during the Second
World War saw fit 10 rebuke publicly a Tasmanian newspaper in
his own political camp for its refleclions on i1he parliamentary
system, including the alleged faking or mis-capiioning of a
Ehgtzgraph of the chamber of the House of Representatives in

ebate.

The danger is that the great bulk of the population will not
have the information, the intellectual resonrces and stamina to
resist the pressure upon their minds and thejr atlitudes from
repeated press insinuations and attacks of this sort.20 There
are & hundred and one weys in which sections of the Australian
daily Dress smear pqrhangenta.rians generally and those oppos-
ing their own economie philosophy in particular. And the power
of men who enjoy control of these weapons can be ¢normous.
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One newspaper proprietor, at least, aspired to’ t%m role of
Warwick. David Syme of the Melbourne ‘‘Age,”’ liboral and
Drotectionist, was a real maker and unmaker of Vietorign and
even Commonwealth Cabinets and Ministers at the turn of the
Sentary. He spounsored Alired .Dea)zm_is e2x)y poresy. In 1908
hig influence with Charles Cameron Kingston caused that able
gentleman’s retirement from office, Syme had provajled on
Kingston, then Minister for Trade and Customs, 10 show him the
Conciliation and Arbitration Bill, which he proceeded to publish
in full, together with trade union comment, before it was intro-
Quced in ihe Ilouse, Not long alterwards George Reid, g free
trader, achieved ihe Prime Ministership of a minority Govern-
went. He was at Syme’s merey. As the great protectionist’s
biographer tells the story:

‘¢ Anxious to remain in offics, Mr. Reid decided to make termg with
‘The Age.’ He, therefore, made a propesal in writing to Syme for
the appcintment of a Royal Commission of five citizens who ghould not
be members of Parlinment but competent businersmen and whege duty
it should bo to erquirc into the working of the Tariff and ity gffects on
Australian industries, Mr, Reid verbally pledged himselft {p allow
Syme to nominate a protectionist cheirman and other memberg of the
proposed Commission, and to veto o eertain number of names guggosted
by Mr. Reid or his colleagues,?’21

And so powerful was Syme that, when Reid broke faith, a ghort
tampaign was sufficient to turn out his ministry. As late as
1914 the ‘‘Age’” men were still apparently writing the protec-
tionist sections of parly leaders’ speeches.22

There have been other press owners since Syme who have
given refn to téerr political amditions. Perdaps tired of merely
making money and influencing publie opinion, 1hey have gought
power more direetly, or at least the manipulation of the strings
of power.

All this is no denial of the contention that, as a Chicago
editor of Civil War days put it, ‘‘the function of a ngwspaper
is to print tho news and raise hell.”” In the field of political and
social democracy ‘‘the right to speak one’s mind is & meang for
detecting the sore spots in our system: it gives directiyn to the
proacsses of adjustment.’”” Or, as another authority has it,
*'freedom of criticism is necessary for maintaining the efficiency
of a democracy.”” And again, ‘‘the real value of freedom of
speech is not {o the wminority that wants to talk, byt to the
majority that does not want to listen.”” But it is to be noticed
that our Chicago editor’s first emphasis is on the printing of the
vews. The rate of profit from newspaper production gnd the
degree of direct political power from newspaper contro] ghould
be essentially secondary considerations,

In practical terms the need of Australian democracy appears
to be either real impartiality in the limited number ot existing
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newspapers, or an increased number of newspapers whose
ownership and operation is so distributed as to allow adequate
and separate presentation of major political viewpoints.

This is an age of big, heavily-capitalized production units.
The Australian metropolitan daily newspaper industry (which
in fact serves a large proportion of each State) is no exception.
Four or five controlling groups now dominate practically the
whole industry. Far from its being ‘‘the tool of Big Business,”’
the daily press is part of Big Business in its own right, its conirel
enmeshed with other sections of that general entity. The heads
of the Australian press groups need no pressure or guidance
from big advertisers—their philosophies and general interests
are substantially identical. This being the case, and if the
present number of newspapers is not to be inereased, is it too
much to hope that by some modification of their present control
they should be vested in semi-public trusts like those now direct-
ing the ‘‘Times’’ and the ‘‘Manchester Guardian’’? Meanwhile
from outside the newspaper industry the competition of a
vigorous and exteusive independent radio coverage of news, and
direct relaying of actual parliamentary proceedings at Canberra
by the Australian Broadeasting Commission, have real poten-
tialities for good in their effect on the existing Australian press.

The Metropolitan Daily Press, 1046.

No. of No. of
Morning Evening
Population of Capital and State, Papers. Papers.

Sydney (1-5 m.), NB.W. (2:9 m.) 2 2
Melbourne (1-2 m.), Vietoria (2 m.) 8 1*
Adelaide (0-37 m.), South Australia (0-7 m.) 1 1*
Brisbane (0-86 m.), Queensland (1-1 m.) 1 1
Perth (0-24 m.), Western Australia (05 m.) 1 1*
Hobart (0-07 m.), Tasmania (0-25 m.) 1 0

* Under same control as the morning paper, or one of the morning
papers.

Most of these nmewspapers publish a Sunday or weekly newspaper or

news-magazine; several are linked with commercial radio stations.

To hope, as an alternative, for developmentis offering, even
in Melbourne and Sydney, the choice of newspapers which is
available to the Parisian or the Londoner would he quite
unrealistie, though some increase should be economically pos-
sible. Seience is lending and may further lend its aid to those

* who favour the solution of more news media. Within the news-
paper industry averseas, processes have already been invented
which permit of a newspaper being get up and published in one
city and at the same time being reproduced cheaply by a tele-
photo or similar principle (with a supplement of leeal news
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added) in several other cities and iowns. This reduetion in
capitalization requirements at least increases the possibility of
competition from new newspapers under the eontrol of groups
wyith rival political and economic philosophies (though it could
equally foster a still higher concentration of control by existing
metropolitan newspapers stretching out info a network of
distant, even interstate, citics and towns).

Freedom of the press is but one of several important eivil
liberties. Amongst these must be numbered ‘‘habeas corpus,’’
“trial by jury,’’ initial presumption of innocence of a defendant,
protection from libellous and slanderous ailacks by fellow
citizens, freedom of assembly, speech and worship, freedom of
association and full civil liberties for law-abiding minorities,

At the same time it is always understood that there must be
a final limitation of liberiies: ihey musi be enjoyed within the
framework of the Comstilution. I{ a person or grounp is sub-
versive of the Constitution and the democratic way of life, it
eannot expect 1o enjoy freedom of aclion. Freedom of speech
for an individual is one thing: freedom for an organization to
promote subversive activily a very differeni thing. But some
liberties—habeas corpus and the presumption of innocence of a
defendant until proved guilty—must normally he extended even
to those charged with seditions or wviolent revolutionary
behaviour,

‘While these are civil liberties which must be concoded by the
government, it is also the duty of the governmeni {0 see ihat
some groups and individuals do not encroach on the liberties of
others. Tconomice and social repression of minorities, of the
weak or the harmlessly eccentric, can be as cruelly perpetrated
by their fellow citizens as by any governmeni, and ofien much
more effectively. The persecution of many sincere conscientious
objectors by fellow citizens during the First World War is a
distressing example. Thus the State must both exercige restraint
and restrain others.

“When men have :enlized that time has upset many fighting faiths,
they may come to believe, even more than they believe the very founda-
tions of their own conduet, that the ultimate good deshied is bettor
veached by free trade in ideas—that the besl test of truth is the power
of tha thought to get itself aceepted in the competition of the market,
and that truth is the only ground upon which their wishes safely ocan ba
carried out. That. at any rate, is the theory of our Comstitution. It
is an experiment, as all life is an experiment. Hvery year, if not every
day, we have to wager our sslvation upon some propheey based upon
imperfect knowledge. While that experiment is part of our system I
think that we should be efernally vigilant against attempts to check
the expression of opinians that we loathe and believe to be fraught
with death, unless they so imminently threaten immediate interference
with the lawful and pressing purposes of the law than gn immediate
chack is required to save the eounmtry,’’8
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Augtralia has not an unblemighed record in the field of civil
liberties. Though Ausiralians are in many respects easy-going,
they are apt to be intolerant of the odd-man-out, the social non-
conformist. Perhaps that is due to a survival of the rugged
pioneering tradition; perhaps to the sectarian and stridently
extreme political elements on the fringes of the Australian com-
munity which promote anything but a liberal tolerance of
opposition or non-conformily. Perbaps it is due to the in-
different standard of edueation (in the sense already discussed)
in most sections of the Australian community—for ignorance
and ils corollaries, feur and jealousy, are the ultimate bases of
intolerance. There are Australians—some of whom have even
become elected representatives and leaders of ihe people—who
find it easier and more satisfactory to silence eritics than to
answer them, They fall short of the liberal faith: they reveal
ignorance of the whole significance of British constiiutional and
polilical history.

The Australian Parliament has very oceasionally imposed
legislation blatantly opposed to the British tradition of eivil
liberties. Most notorious, but not quite alone of its kind, is the
Crimes Act, as amended in 1926 and 1932. Its clauses provide
for the suppression of minorities (the Government could declare
illegal any group promoting ‘‘feelings of ill-will and hostility
between different classes of His Majesty’s subjects so as to
endanger the peace, order or good government of the Common-
wealth’’—Sec. 244 ), the dispensing with jury trials, the enforce-
ment of evidence, the deportation of certain offenders under the
Act and the deprivation of the civil rights of eertain others, the
prima facie acceptance of charges tending to place on the
accuged the onus of proving innocence, the dispensing with
the necessity of confronting the acecused with his accusers, and
the waiving of certain trade union rights. Admittedly little
resorted to, this Aect nevertheless recalls the acute American
comment ihat ‘‘it is not the soapbox orators, but a horde of
official spies, and midnight house-breakers, who bring our
government into hatred and contempt.”

In 1938 the Gfovermment coerced the walerside workers to
load shipments of serap iron for Japan on threat of applying to
strikers the licensing clause of the Transport Workers Act, which
in spirit and origins resembled the Crimes Aet. A former
Governor-General and Chief Justice, Sir Isaac Isaacs, was moved
to protest on the ground that ‘‘the Government’s compuision o
the men offended against the constitutional right of I[ndividual
Conscience. . . ,’’2¢

In 1940, when an appeal against a convietion under the
National Security Act (a Commonwealth measure) was to be
heard, the police of New South Wales allegedly filled all seats
in Court before the Court was opened to the public and so
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effectively but illegally ensured that the case should be heard in
camera.26 This is most exceptional but correspondingly signi-
ficant when it oceurs.

‘When W. M. Hughes used the war-time censorship for political
purposes against his opponents in the Conseription eampaigng
of 1916 and 1917 some speeches of the Premier of Queensland,
T. J. Ryan, were not allowed to appear in the press. Ryan read
the speeches over again in the State Parliament of Queensland
and ihey were automatically included in Hansard. The Com-
monwealth Prime Minister (Hughes) then directed that the
Queensland Hansard issue be seized at the printers. Some
copies were missed but most of them were seized and destroyed.

Freedom of speech, regarded as ‘‘the right to unrestricted
discussion of public affairs up to the point where there is
immediate danger to the publie,”” and associated eivil liberties,
bave, however, been remarkably consistently respected by sue-
cessive Commonwealth Governmenta.

v

Pressure groups—groups of people ‘‘pushing’’ an interest or
cause of particular moment to themselves—are always associated
with polities. The growing complexity of Australian social and
economic life has simply meant more pressure groups, more
powerful pressure groups, and more effective methods of apply-
ing and maintaining pressure. These groups differ from parties
in that they do not direetly aspire to govern : they normally seek
to prevail on the existing party government only in regpect of
some particular policy or to help place in power a more
gympathetic party. Their objectives are usually narrow: they
do not range over the whole field of political, social and economie
life as mugt those of a national party. For that reason pressure
groups are usually more single-minded—more like the proverbial
‘““‘Heonomic Man’’ in their behaviour—than either individuals
or parties. They act ‘‘with less sense of moral and communal
regponsibility than would their component members ag individual
citizens.’’26 A TUnited States Vice-President, Henry Wallace,
has written: ‘‘ The alarming thing is not that there are so many
spocial pressure groups but that there are so few people who are
concerned solely with looking at the picture from the hroad
national angle,...It is, therefore, up to the executive branch
of the government to consider the national interest.’’?? In
Australia thers is the further complicating factor: the great
parties of the Commonwealth, and the executive government
itself, are based primarily upon economic classes and as such
themselves tend to consider the national interest from the point
of view of particular classes and groups,
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In practice, nevertheless, the system of responsible Cabinet
government and the solid class basis of Australian parties prob-
ably serve here to keep in check the worst excesses of the sysiem
of organized pressure groups which has become so intensive and
extensive in Washington. Australian political development has
10 some extent tended to drive the representatives and spokesmen
of economic pressure groups from the lobbies into the chambers
of Pirliament, as sitling members of the three parlies. Even
so, there are never wanting lobbyists who scurry about the
King’s ITall or the Hotel Canberra, listening, talking, counsel-
ling, nrging, begging.

Yet some of ithem have their social and political value. For
the Government and Parliament havé to interest themselves in
many fields and in almost every malional aspect of the people’s
lives and activities, They obviounsly must get outside views,
notably those of the sections of the electorate most closely
touched by particular policies and laws. Governments may even
be relieved at times 10 know that there are organizations which
malke it their business to have facts and views marshalled and
readily accessible—always provided that these organizations are
fully and freely representative of those they claim to champion.
In that they have interested opinion organized and articulate,
their existence helps 10 make possible consuliation without detri-
ment to the speed essential in modern administration. For these
reasons they have become very serious rivals of individual
Members of Parliament for influence on the Government and
legislation of the day.

Through friends in Parliament, by conversation in the lobbies,
by systematic ‘‘intelligence’’ work (sometimes as determined
and unserupulous as military intelligence work) the pressure
groups arm themselves with ‘‘inside’” knowledpe and urge their
views. 'They do not restrict their efforts to election time: those
efforts are continuious, Their lobbying would be even more
intense if the Anstralian Parliament held regular open com-
mittee hearings on Bills in passage as is done in Washington,

Australia is rather more given fo extra-parliamentary com-
missions and boards than to parliameniary ecommiiiees—whether
consciously or not Australian Governments would appear to be
strong believers that ‘“the proper use of advisory bodies is the
right answer of representative democracy 1o the challenge of the
corporative state.’” Tt is always a pressure group’s hope to work
a representative on to appropriate commissions and boards. If
possible it must use ils influence to get a sympalhetic majority
on such bodies, Its suecess will depend on the colour of the
government of the day.

Politicians do not enjoy being pestered by lobbyists. As long
ago as the Deakin-Liyne Tariff of November 1907, when the top
of Bourke Street, Melbourne, swarmed with touts and lobbyists
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of the manufacturers, the Speaker informed the 1louse that he
had had io take steps to check ‘‘ithe lobbying vgrhich is taking
place, not only in the Queen’s Hall, but in the immediate pre-
cinets of the Chamber, lobbying which seemed to me most
objectionable and to which the Members of any party in the
House ought not to be subjected by strangers.’’29

In gome ways the work of the lobbyist of the Commonwealih
Parliament, with its mere 75 Representalives and 36 Senators,
is eagier than that of his counterpart amongst 500 Washington
legislators or 600 Westminster Commoners. By ecomparison
with American polities, on the other hand, the rigid discipline
usual in parties based on economic classes complicates the Aus-
tralian lobbyist’s task. While a measure is being drafted, or
even when it is before Caucus, he may have some success, but,
because it is exceptionally hard in this country io persuade a
Member to cross the floor on any measure, pressure groups do
not find it worthwhile to pursue the politicians to the bitter end
of the legislative process.

Not all pressure groups are represeniative of economic
interesis, It is possible to distinguish at leasl three types. One
has entirely altruistie, public-gpirited motives. Of this {ype
there are examples as different as the Couneil for Civil Liberties,
the Women'’s Christian Temperanee Union, and the Society for
the Prevention of Cruelty to Animals. These voluntary assoeia-
tions quite selflessly urge and publicize ‘‘causes’’ which they
conscientiously believe to be in the public interest. In and out
of season they work: they exact pledges from candidates, pro-
mises from Members, interviews from Ministers. They give time,
money and energy for their cause, without any possibility of
financial return, The individual lobbyists are usually purely
disinterested and all that their adherents, if they are suceessful,
can hope to achieve is the sweet taste of success and ease of
spirit at the achievement of good.

There is a seeond type of pressure group—the several Churches
or the Returned Soldiers’ League, for instance—which may be
altruistic in nltimate aim, but whose immediate efforts are often
directed to some economic or social institutional advantage.
This, it seems, distinguishes it from the first type. The Churches
seek financial aid or concessions for their schools—an immediate
economic end—, or the enforcement by law of social teaching
not shared by other seclions of the community—which have to do
with what they regard as their nliimate purposes. The Returned
Soldiers’ League seeks preference rights or pension increases for
its memberg as well as the mon-economic ends of comradely
association.

Such institutions give comsidersble service in a democratie
egmmunity and become dangerous to democracy only at a point
whete they threaten to become *‘over-mighty subjects,”’ forcing
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their domestic ideas or claims on the country as a whole. The
following declaration shows how elements in a pressure group
ma;lrf on occasion apparently aspire 1o wield the State power
itself:

‘‘No man can do much to win this war, unless, perhaps, the public takes
a leaf out of the books of those who have been to date the most sue-
cessful in waging war, and hands over confrol of the nation’s resources
and direction of the war to a well-chosen dictator for the duration,
8o long as ihe present government commands public support returned
men in the natiomal inierest will pledge themsclves to give whole-
hearted support, At the samo time, they have a elaim beeause of the
proved soundness of their judgment and because of their experience
to be pormitied to keep an eye open for the opportunity of subati-
tuting a fighting leader when the oceasion permits,’’80

This followed a suggestion by a few individual Returned
Soldiers’ Lieague officials in 1940 that My, Menzies should assume
dictatorial powers and that he would receive Returned Soldiers’
League backing—a suggestion which met with widespread pro-
testsf and was speedily repudiated al the time by the Lieague
itself,

Finally, there are the frankly economic pressure groups—of
the sugar interests and the oil companies; of the iron and steel
combine and its subsidiaries; of the Anglo-Australian chemicals
group and the coal-owners; of the brewers and the trading
banks. Resident in Canberra and Melbourne are, amongst
others, the aceredited, full-time lobbyists of the Chambers of
Manufactures, the Chambers of Commerce, the Employers’
Couneils, the Chamber of Automotive Industries and the Couneil
of Fire and Accident Underwriters. The pastoralists’ and
wheat-growers' associations periodically send their representa-
tives to Canberra. So do the Aunstralasian Counecil of Trade
TUnions, the Australian Workers’ Union and the ‘‘militant’’
unions. Labour was a pressure group before it was a party.
The Second Intercolonizl Conference of Trade Unions in 1889
was vory definite about the need for lobbyists in all colonies. Im
faet, they had lobbyists considerably before that date, and to-day
on the induwtrial side Labour remains a pressure group. Even
the State Governments have in many matters become virtual
pressure groups at Canberra on behalf of local indusiries and
other interests,

Resident lobbyists entertain politicians and senior publie
servants, They push the views of the interests they represent,
Some of them seem {o haunt particular departmenis and the
hotels of parliamentarians at crucial moments. The existence
of bodies like the Arbiiration Court and the Tarifl Board has
deflected little of the pressure from Cabinet and Parliament.
Governments come and go but the lobbyists continue to futter
around power, wherever it lies, Against this pressure the
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average citizens, particularly in his capacity as consumer, is
helpless if the Government itself fails to preserve his interests
and fight hig battles.

¢¢If is precisely the outecome of intergroup conflicts which the demo-
eratie politicians shield us from. If they sometimes lie m the strenuous
task it is rogrettable but understandable, If they sometimes truckle,
that is despicable but tolerable. If they are sometimes bribed, that is
more exeerable, but stilt not fatal. The viees of our politicians we
must compare, not with the virtues of tho secluded individual, but with
the viees of the dictators, In thie context almost beautiful things may
be seid of our politicians—by way of compemnsation if not by way of
extenuation of whatever vices attend upon the arduous process of
saving us from violence and murder. People elsewhere gef killed m the
conflicts of inferest over which our politicians preside with vices short
of erimes and with virtues not wholly unakin to magnanimity.’’31

vi

Some candidates stand for Parliament because a greal cause
burns within them, a few because they feel there is money to be
made through (though hardly in) politics, Most men stand
because they are ambitious. But that is not in itgelf disereditable
to them.

¢ ...The worst that can be said about. .. [candidates]....is that
they are ordinery people with a fair slice of ambition; and——the
question has been asked before—is ambition a sin? In truth, what the
demoocratic system does is to harness a man’s ambitions, if they lie in
the right direction, to the national dog-cart. The horsc will go of his
own volition beeause he wants to get somewhere, and perforec the eart
will follow. By choosing the right horses the nation will arrive at its
chosen deatination, but the nation chooses the horse, and—it is kere that
o dietatorship differs—the horse can always be changed, in midsiream
if mecessary ....Political ambition in a demoeratic stale lies high in

the seale of virtues hecause it cannot be achieved save by devotion to
the eommon good.’’s2

Ambition must, of course, be disciplined to the extent of our
ingisting that it realize itself by constitutional and legal methods.
Thus convietion for bribery, attempted bribery or undue
influence results in ineligibility for election or admittance as a
Moember for two years. There is no legal sanction against gimilar
practice at the atage of pre-selection by one’s party, though such
malpractice has led to expulsion or suspension from the party for
considerable periods. It is important that sanctions be applied
rigorously against pre-selection offences by all parties since at
least a third of the House of Repregentative seats are *‘‘safe’’
seats—that is to say, pre-selection is virtually as good as election.

A politician is something of a social elaims adjuster. Groups
and individuals are clamouring for all manner: of rights and
eoncessions from the Commonwealth. The politician has to
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reconcile as many of these claims as possible—at very least
enough 1o secure his election and assure his re-election. e will
tend to survey all mignificant claims carefully and shape his
election appeals accordingly. If an electorate is politically
immature or intellectually fHabby the candidate may get away
with promises to reconcile all sorts of inherently irreconcilable
claims—Hitler did that in his early days, so have some Austra-
lian ‘politicians, But if an electorate is politically acute and
alert, a candidate must be more forceful, definite, resourceful
and hard-working, capable of dealing effectively with leading
issues, If he is to make his mark in polities ‘‘he must have a
yearning for power, somelhing of the actor’s love of an audience,
the capacity to create an immediately recognizable personality,
infinite patience, the ability to be ahead of other men, yet never
so far ahead that we cannot recognize where he is going without
undue discomfort.’’88 It is not every politician who is a leader,
it i8 not every leading politician who has all these gualities,

The accompanying Table presents s very approximate pieture only of
ihe changing make-up of the Commonwealth Parlinment. It is at best
useful, without claiming oxtraordinary exactitude, Taking the columns
from left to right 2 few explanations must be made. The classifieation
“politician’’ refers t0 a man who apparently f‘lived on the game’’
and who apparently did not at his time of entering Parliament belony
definitoly to one or other of the other specific classifieations. This is
not, therefore, a particularly sigmifieant column, In any Parliament
there zre many more Members who are immediately dependent on their
Parlinmentary salaries, but their backgrounds lie distinctly in one of
the other clagsifications, The classification ‘‘lawyer?’ is satisfactory
except insofar as some lawyers have considerable interests in commerce,
industry and finanee and see life at least as much through the eyes
of those in commareial, industrial and financig} civeles as through those
of men whose inferests are simply in the law. The classification
f¢Other Land*’ refers to small farmers, fruit growers, ete., as distinet
from the big pastoralists. It was found impossible to separate the
component parts of the classification ‘‘Commerce, Industry and
Pinanes,’’ though the interests of all elements within it would not
coineide—thia is espesially frue of the commercial elemenis on the one
hgnd apd manufacturing elements on the other prior to proteetion
heeoming the settled policy of the Jommonweslth, and even afterwards.
The number in the ‘‘Trade Union Offleinls’’ column may be on the
conservative sie—others in the ‘‘Workers and small S8hop-keepers?®’
column may have been holding trade union offices. The ¢*Ex-Military’?
classification refers to ragular soldiers with considerable length of
Servico only—sinee 1918 there have been many moembers of each Parlia-
ment with non-professionel war experience. From the frst to the
sixteenth Commonwealth Parlinments inclusive, the avernge tenure of
Senate and House seals alike was between eight and nine years. Afier
the election of the seventeenth Parliament (1043) there was one
suxvivor (W. M. Hughes) of the first still maintaining membership.
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There have always been some objections raised to pre-selection
of eandidates by parties. This practice—so0 run the objections—
deprives the eleclors of a free choice to seleet their member from
all those willing to stand. It means that a selected candidate is
thereafter under threat of his parly’s big stick. A Member
possibly fears a dissolution not only because he may lose his
seat at the hands of the people, but heecanse his somewhat forth-
right expression of his views may cost him re-selection to stand
ag the party’s candidate for his seal, He will tend, in those
circumstances, to be the pliant tool of the party machine,

There is, however, much more to be said for pre-selection—
provided it is honest and democratic. Tt does help to prevent
the fragmentiation of parliamentary represeniatiion. By but-
tressing a two party system (which there is in Australian
federal politics, despite the formal independence of the Country
Party as a third party) pre-selection ensures that electors may
directly choose their government and may intelligently allot
praise and blame as between major national parties. From the
Party’s viewpoint it allows of econcentration of campaign effort.
In any case, multiple endorsement—the alternatfive 1o pre-
selection—slill admits of machine sanctions in the form of a
refusal to endorse.

It is possible that, as some coniend, candidates of forty years
ago were nearer to the people because they were less wrapped up
in iheir professional group, their business directorates or their
trade union hierarchies. That may or may not be so. There
is now alleged to be a tendency for candidates, onee they reach
Parliament, to be weaned away from the people generally (even
if their relations with partienlar groups remain intimate).

¢ 2Afr. Duffy: ‘Do you think that the Member of Parlinment is respon-
sive to the pulse of his electorate$’

Sir Arthur Bobinson (formerly Attormey-General of Vietorla): ‘I have
been too long in polities to take that proposition seriously. I have had
25 years of it and I have seen toc much of it. It sounds alright, but you
get info that atmosphare. A man is clected and is carried m shoulder
high by his supporters. He thon takes wp his quarters m what, after
all, are very comfortable surrgundings, end the atmosphere which he
breathes day snd night is the atmosphere of men liko himself, and the
other nimosphers gt Canberrs of public smrvanis and o few seore
traders. Heo may be propelled from his eleetorate charged with the
Peolings of his constituents, but the charge is dissipated long before
he has heen a week in Canberra. You have te breathe the air daily,
'Wa are all responsive to our daily surroundings’.’’s¢

Just how far, if at all, such a development oceurs in suceessful
candidates depends on many factors relating to their tempera-
ment, sincerity, couscieniiousness, io whether the seat is a
“‘safe’’ one, and fo how frequently Parliament is sitting. The
really unfortunate thing about any such tendency in individual
suceessful candidates in ihe past has been the fact that the great
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mass of electors have hardly noticed, or, if they noticed, never
serionsly worried about the neglect of their Member. That fact
would suggost that there was some substance in the complaint
that ‘‘the average citizen is coming to regard polities, not as
something of vital and ennobling inierest and concern in life,
but as something which is a nuisance to him. Now, that threatens
the whole fulure existence of democratic institutions in this
couniry.’’35 To-day, however, for reasons quite unconnected
with real political interest as such, constituents are much more
interested in their Federal Member—he is the man who can do
something for them in their increasingly numerous contacts with
Dcpartments, Authorities and Boards. They will now conse-
quently notice any slackening of attention on his part much
more promplily and foreibly.

There has, moreover, been a tendency among Members in
recent years to spend less and less time in Canberra. As one
commentator put it, Parhamentarians’ ‘‘only feeling about
Canberra is a continued desire to get away from it.’’86 A few
so far give way to that desire as to skimp parliamentary duties.
But absence from Canberva does not necessarily mean negleet of
constituents. A great deal depends on whether a Member is
devoting his whole time to political work or i sustaining pro-
fessional or business affiliations as well. A great deal depends
on how closely eonstituents are interesting themselves in their
Member’s movements and activities. .

It has been suggested that the groat distances in Australia
have hindered men from going into politics. 1t has been
suggested that this is partienlarly true since Canberra became
the Pederal Capital. Men have not been able or willing to neglect
or abandon their business or professional careers or jeopardize
their trade union eareers by repeated long absences in the capital.
A few of these people have proved their sincerity and willingness
for public service by entering their State Legislature, which,
because of its location, readily permits of coniinued participa-
tion in private affairs,

It is at least noteworthy that there has been a coincidence in
time of decline in the legislative importance of the Private
Member with an inereased call of electors on private members’
time, In part this latter trend is due to inmcreased numerical
size of electorates and in part it is due to the fact that electors
lock to Private Members as champions and advocates in their
dealings with the growing numbers of governmental agencies.
But these trends are not calculated to make a Representative’s
role more attractive. There is a world of difference between the
role of law-maker and that of ‘‘step-and-fetch-it.”’

It seems to have been contemplated by some of the Fathers
of our Constitution that members of State Parliaments might
simultaneously have been dandidates for and Members of the
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Commonwealth Parliament, for, though those in posts under
the Crown are deharred from sitting as Members, State Ministers
and Members were exempted from this disqualification. But a
Stale Member or Minister wishing io offer himself in the Com-
monwecalth sphere was soon compelled by State law to resign his
State seat first. There is sound sense in the disallowance of
dual membership under the federal sysiem as Australin has
known it to date. Some ability may, of ecourse, have been lost
to the National Parliament on this account, but that seems
nunlikely.

One more point concerning candidatures should be noticed.
The wealthy candidate (or the candidate backed by wealihy
elements of the population) has a distinet advanlage over a
poorer opponcnt. Klectioneering, especially under a system of
compulsory voting, is largely a matter of commercial publicity
work. Publicity requires money. Canvassing and polling day
call for many paid and voluntary workers, with ears to bring the
aged, invalided or indifferent voters to the booths and with
literature for last-minutle distribution. In this conntry Labour
rarely commands either the funds or the transport which are
poured out by the other side. The law provides an upper legal
limit to a candidate’s campaign expenditure (£500 per Senator,
£250 per Representative). Though there is an oceasional threat
to eall for an enquiry, this provision of the electoral laws is in
practice difficult to police.37

VIL

The members of the Conventions were reluctant to lay down
hard and fast elestoral rules in the Constitution. They felt that
to do so was to make for trouble with the individual States,
whose electoral Iaws were not uniform. To have laid down
electoral procedure in detail would perhaps have made more
diffieult the winning of national approval for the draft Con-
stitution. To bind the nation to elecioral methods laid down
explicitly in the Constitution might have been to jeopardize the
smooth evolution of a really satisfactory system, It took twenty-
four years of experiment and legislation for our present electoral
schema to evolve fully.

Tentative provisions alone were made by the Convention,38
to provide for the period mntil the Commonwealth Parliament
made its own statutory arrangemenis—which it did in the Com-
monwealth Franchise Act (1902), the Commonwealth Electoral
Act (1902) and subsequent legislation. The Constitution pro-
vided thaet, for the time being, the State Governments should
arrange electorates for the House of Representatives and the
Senate. In South Australia and Tasmanis members of the first
House of Representatives were elected by one State-wide elec-
torate: elsewhere the State Governments provided for single-
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member constituencies, as the Commonwealth authorilies sub-
sequently did for all States. Members of {he first Senate were
elected by State-wide electorates as provided in the Constitution,
Queensland did not avail itself of a specific dispensation to divide
that State temporarily into three Senate electorates, The
qualifications for electors of both Housez were to be those for
electors of the popular (lower) House in each State Legislature
at the time, until the Commonwealth Parliameni otherwise pro-
vided. State Parliaments were also to choose time, place, and
methods of election of Senators, and were themselves, rather than
the State-wide electorates, to fill casual vacancies in the Senate.

The Commonwealih Parlinment was determined to lay down
its own electoral scheme, and over the years, in a succession of
Acts and Amending Acts, has provided a complete, uniform
system under Federal control. Commonwealth officers handle
all its eleatoral arrangements, The Governor-General appoints
three commissioners from time to iime to determine House of
Representatives electoral divisions aceording to rules laid down
in the Act®? and subject to the approval of Parliament. The
Sena,’i% election conditions were also made umform at an early
date.

Hach State elects six Senators for six years each, half retirir%%
every three years, Senate elections are ctislomarily Grranged
comelde with the triennial House of Representalives eleclions,l
except when, as in 1929, a Ministry meets 8 premature end early
m the life of a Parliament by defeat on the floor of the Liower
Hounge, In that case no Senators go to the polls, but all wait
for the expiry of their normal terms. Conversely, in the case of
a ‘‘double dissolution’’ (see below) all 86 Senators go to the
people simultaneously with the Represeniatives. The same rolls
of electors and the same qualifications for candidates apply in
Senate electiong as in those to the Lower House, but mot, of
courge, the game electorates.

Members. of. fhe. Housg of _Representatives arve elected, by
inglemember constituencjes, The pumber of elettorates in each
¢ should be in propertion to_populatich: Provi 0
origi tate shall have less than five segts and, t al
number-or” thé Conlionwealth shall be as nearly as.possible
doubte™the “fumber of Jénaté scais. | Aetially these two pro-
vicions, in eonjunefion with"the fact That the Senate numbers 36,
give rise to very merions differences in the numerical size of
electorales, partienlarly as between New South Wales. and
Victoria on the one hand and Tasmania on the other.

Commonwealth franchise qualifications have been democratic
from the beginning, in accord with Cockburn’s plea to members
of the second Convention that ‘‘by no means should they mingle
the clear crystal cup of their democratic franchise with the
smnddy pool of plural, proxy or property votes.”” Women
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thronghout Australia received the vote in the second year of the
Commonwealth, despite the fact that some of the Staies had not
in 1902 granied it 10 them. Absent or postal voting was pro-
vided for: this met the needs of shearers, bushmen, seamen and
invalids who could not go to the polls or to the appropriate polis
on the appointed polling day, Thus at the 1913 general elections,
when 73:42% of enrolled cilizens voted, some 250,000 electors
(12% of the electorale) ave estimated io have voted by these
means. In 1918 and 1919 preferential voiing was adopted for
the election of members of the two Houses. In 1924 both Houses,
without division, passed one ol the Commonwealth Parligment’s
rare successful Private Members' Bill—E. A, Mann’s Bill pro-
viding for compulsory voting al general elections.

Under the Electoral Aet of 1902-7, the High Court, exercising
a special jurisdietion, became the Court of Dispuled Returns,
though it has power to delegate the hearing of pelitions to the
Supreme Court of the State in which a dispute arises,

Originally the Senate elecioral system provided for the elee-
tion of ithe first three candidates ‘‘pasi ihe post’’ on primary
votes, Volers simply placed three crosses of equal value against
the three men of their choice. Under the preferential system
gince 1919 the eleetor places a number against each name on the
ballot. This mode of election to the Senate has the effect of giving
one or other party an even more certain clear vietory in each
Staie by securing even more certainly the election of the whole
party ‘‘ticket’’ of three, (‘‘How to Vole’’ tickets are prepared
by the parties for all volers to ensure ihis resnlt), Thus if the
voting is as follows as regards first preferences:

Tabour, Anti-Labour, Independent,
Bmith 210,000  Brown 126,000 Hobhs 21,000
Jones 6,000 Johneon. 20,000
Robinson 2,000 Collins 7,000

the three Labour men will be elected unless the preference of
Liabour voters go seriously astray. Smith, having an absoluie
majority and being declared elected, has his second preferences
allotted, These, in accordance with the party ‘‘ticket,” will
mostly go 1o Jones, who will then be ahead of all others:
ZLabour. Anti-Labour, Independent,

Smith  (elected) Brown 126,000 Hobbs 21,000
Jones 914,000 (5,000 4 209,000) Johnson 20,000

Robinson. 3,000 (2,000 + 1,000)  Collins 7,000

An allotment, of Smith’s third preferences and of Jones’ second
preferences will mean the election of Robinson

Lahouy. Anti-Labour. Indepondent.
Smith (alected)  Brown 126,000 ° Hobbs 21,000
Jones (clected)  Johnson 20,000

Réhingon 217,000 Collins 7,000
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Thus the Senste is not elected by one of the variety of methods
of proportionsl representation, nmor on the principle of first,
second and third ‘‘past the post.”’ Preferences will not, of
course, run as true to one party as in this artlﬁ_mal example,
which serves only to show how the Senate election principle
works out fo give one party a elean sweep in ordinary cireum-
stanees, despite a heavy vote for the other party, two of whoge
members actually received (in our example, which is 1ypical of
many real cases in this respect) first preferences far in excess of
those of the second and third Labour men who were in faet
elected. An ‘‘independent’’ has little or no chance of election.

‘While this mode of election usually gives a clear-cut majority
jn the Senate, it often gives an extreme majorily, though this
wag likely to happen under the original system. Thus after the
double dissolutiom. of 1914 Labour had 31 Senators out of 36,
though the Opposition polled almost half the votes cast. Just
after the First World War anti-Labour had 35 Senators to
Labour’s 1. Such sitnations are patently absurd and militate
against effective work by the Senate. Another defect in Senate
representation arises from the fact that only ome half of the
Senators retire at a time. This means that the party which
obtains a majority at the latest eleetion may be in a minority
in the Senate during the next three years, In 1987, Labour won
15 out of 18 Renate seats, yet was in a minority because anti-
Labour had recorded an even more sweeping win when the other
half of the Senate went to the polls in 1984. Then in 1940
Labour required to carry only two States oul of six (ie. six
Senate seats) in order to obtain a majority in the Senate (the
fifteen Labour men elected in 1937 having slill three years to
run). Though Labour received almost half the votes cast, it
carried only one State (ie. three seats) and, since one of its
Senators from 1937 had died and his place been filled in 1940
by an anti-Liabour candidate, Labour was still in a minority with
17 members (14 elected in 1987 and 3 in 1940) against anti-
Labour’s 19 members (3 elected in 1937 and 16 in 1940). It is
all the same whether the majority party in the Senate gained
the bulk of its majority in the latest election, or in the election
before last on issues now dead and gone and quite out of the
picture in the latest campaign. More will be said of Senate
anomalies in gnother chapter,

Elections for seats in the House of Representatives were
orginally on the basis of ‘‘first past the post.”” The electors
simply placed a cross against their choice and did not number
candidates in order of preference. Thus whether the result gave
fstﬁith an absolute majority or a simple majority he was success-

Smith 10000  or Smith 10,000
Jonag 7,000 Jones 9,099
Robinson 2,000 Robinson 5,000
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With the coming of preferential voting at the end of the First
‘World War, electors placed a number opposite each eandidate in
order of preference. If Smith had an absolute majority of first
preferences all was well. If not, the candidate with fewest first
preferences was eliminated and his second preferences allotted.
These might confirm Smith in his Iead and put him out of reach
of remaining candidates. Or they might be so solidly against
Smith as to cause his defeat by someone originally lower on the
list, when only first preferences had been counted. The alloca-
tion of preferences can thus lead to surprising results. For
instance this actual case of a trade union ballot condueted on
the simple preference principle shows one such possibility :
15,178 votes were cast as follows:

A .. .. 6,001 firet preforences
B .. ., 8477 first preferences
C .. .. 2,818 first preferences
D .. .. 2,792 first preferences

No one had an absolute msajority, so D was eliminated and his
gecond preferences were allotted. These were as follows:

A ., .. 890
B.... 165
Q... T8
This made the totals :
A .. .. 6481
B. .. 5128
O ... 38569

8till no one had an absolute majority, so ¢ was eliminated and
the next preferences of his 3,669 were allotfed. These were as
follows:

A .. .. 1,038
B.... 253
This made the final totals:
B. 1765
A .., .. 7519
Majority for B : 140,

Here a candidate who received barcly more than half of the first
preferences which a rival candidate received yet managed to
carry the day on preferences. The best that can be said for a
candidate successful under preferential voting in such an
extreme cage is that in some degree he wag apparently preferred
by the majority to any other candidate. But it is notorious that
many voters are careless about how they dispose their prefer-
ences, after the first one or two, and this carelessness ig signifi-
cant because voters have to place numbers against every eandi-
date or every candidate but one on the ballot paper to make
their vote formal On the whole, however, preferential voting in
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the single-member electorates of the House of Representatives
has given substantial satisfaclion ; few would favour a reversion
to the principle of ‘‘firsi past the post.”’ ‘‘The aim of the
present method of election, however unsatisfactorily it may be
achieved, is to find majorities. The object of proportional
representation is 10 find minorities,’’42 )

Most of the opposition to existing Australian national electoral
systems has naturally come from the ad_voca,tes of proportional
representation. That particular opposition has been kept alive
largely because a form of this system is used for elections to the
Nagmanian State Legislature., This is not the place to enter
into all the merits and demerils of proportional representation.43
In praciice true proportional represeniation sacrifices stable
government for a superficial mathematical exactitude in repre-
sentation. It tends to multiply pariies and groups by placing a
preminm on ihe emphasizing of differences, This makes even
workable coalition governmeni harder to attain. ‘‘Parties
should not be too much subdivided and should represent broad
divisions of opinion; proportional voting is an unmitigated
nnisance, for it atiribules 1o the citizens’ opinion an exactness
and definition which it does not really possess.’’44 It encourages
the missionaries of nostrums and cure-alls based on one single
principle like credit creation or land tazation wheun the naiional
sitnation plainly calls for a comprehensive view and a compre-
hensive programme from those who aspire to speak for the
people and to form their government.

Angd, of interest in a discussion of parliamentary government
in Awustralia, proportional representation advoecates ‘‘iend to
assume that the general will is not a constantly developing thing,
but has a winter sleep in between the short, fierce summers of
general elections.’’4> Hence they minimize the value of
by-elections (which are absent from some proportional repre-
sentation schemes), whereas in the Ausiralian gystem of
parlismentary government the by-election has Gome to be
regarded as an important institution allowing of the testing of
public opinion at a particular time on a particular point. The
by-election is also a last resort of Members against party
machines and governments—individuals may resign in protest
a.naci test public opinion in their constituencies on the issue at
stake.

Mathematical enthusiasts who preach proportionsl represen-
tation would be better advised to turn their attention to the
considerable inequalities in the numerical wize of House of
Representatives electorates. The smallest Tasmanian electorate
hag 25,000 voters while Kooyong in Vietoria contained some
82,000 voters in 1940. Thus a vote in the small Tagmanian
electorate was three to four iimes as influential in returning a
parficular candidate to the Commonwealth Parliament as was
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a Kooyong vote. Admitiedly the Constitution, in providing for
a minimum of 5 Representatives per State and an upper limit to
the 1iotal number of Representatives (i.e. as mearly as possible
double the number of Senators), has been responsible for
inequalities—they were one of the concessions made by the big
States for federal union. But the fact remains that the in-
equalities are larger than they need be (because there are at
present wide variations within the sgme State, e.g. between
Kooyong’s 82,000 and Wimmera’s 45,000, in Vietoria) and they
lead1 to inequity belween parties in the general eleclorate as &
whole.

The following cases sufficiently demonstirate the inequity. The
first pair of cases are actually from State polities, bui they show
clearly enough what happens whenever metropolitan indusirial
electorates are drawn to embrace mueh greater numbers of
voters than are country or middle-class suburban eleclorates :

““At the SBouth Australian elections (March. 1927), the Labour Party
polled 115,000 aggregate votes, but returned only 16 members, whilat
the Pact Naiionalist Farmer Party, polling cnly 108,000, secured 28
members. The Labour Parly, during its term of office, introduced a
Bill to alter the method of election. The measure was, howevaer,
defeated by the Legislative Council (clected, of course, on a property
franchise). The Vietorian election (April, 1927), fought on gerry-
mandered boundaries (the single electorates varying from 7,000 in some
country distriets to 25,000 in metropoliton distriets), resulted in the
Labour Party receiving a subsiantial majority of the aggregate vote,
but only 28 seats out of 65.7'46

The other case is & Commonwealth one:
¢¢For the ITouse of Representstives (1925) we secured 1,318,049 votes,
whilst s]l Anti-Labour candidates polled 1,508,535 votos, a differenca of
279,586, Labour obteined 23 seats, whilst 52 Anti-Labour seais were
returned, In other words, Anti-Labour members secured 29 additional
seats with the extra vote of 279,580, whilst Labour had to receive
1,319,940 votes for its 28 members.’’47

Greater equality in the numerical size of electorates .would
obviate inequities of these proportions, An increase in the
numbers in the House of Representatives would be the ideal
oceasion for seeuring greater equality between electorates.

ADDENDUM

While this and following chapters were in the press (May,
1948), the Commonwealth Government promoted the passage
of two Acts of major imporiance. One enlarges the Parliament,
increasing the seats in the House of Representatives after 1949
from 75 to 123, and those in the Senate from 36 to 60. (It
will be recalled that, as long as Section 24 of the Constitution

stands in its present form, the Senate must be as nearly half the
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gize of the House as possible, so that any increase in the latter
requires, irrespective of the merits of the case, a proportionate
increase in the Senate.) The second Act replaces the present
method of Senate election by a system of proportional represen-
tation. As it is not now possible to recast Chapters II, V, VI,
and VII, they should be read in the light of the reforms just
indicated and of the following facts and comments.

The 1947 Census returns revealed the following position :

H.ofR.at H, of R.
present gize.* raised to 123.*
BEstimated Average Average
Population  BEleclors Hlectorate Electorate

State, 1647, 1940.  Seats. 1949,  Beats.  1049.
NB.W. 2,085,000 1,970,000 28 70,000 47 42,000
Vie. 2,055,000 1,400,000 20 70,000 33 42,000
Qid. 1,108,000 700,000 11t 64,000 18 39,000
B.A. 646,000 445,000 6 74,000 10 44,000
W.A, 501,000 330,000 ] 64,000 3 40,000
Tas. 257,000 165,000 5 38,000 5 3,000
Aust, 7,547,000 5,000,000 78* 67,000 121* 41,300

* Present House includes a Member for the Northern Territory, without
a vote on general legislation, Under & new Act there will be a Member
cach for the Capital Territory and the Northern Territory with similarly
limited status.

{ Under the 1947 Census returns, Queensland would in any ense have had
one additional member from 1949, At present Queensland has 10.

With 123 Members the House of Representatives will remain,
by comparison with the Lower Houses of other Dominions (allow-
ing for comparative populations), a small Chamber. But the
reform will go some way to meet the points made in Chapters V
and VII in favour of a considerable increase upon present
membership. The quality of the reinforcements is, of course,
& matter which remains in the hands of parties and electors.
All Members should now have more workable electorates., There
will be a welecome, evening up and down of numbers from
electorate to electorate and from electorates in one State to
thoge in another, though the Constitution, in requiring that no
original State shall send fewer than five Members, still puts a
premium on Tasmanian vote-values.

The Senate now provides ten seats to be filled from each State,
irrespective of population, instead of the original and present
six, This will mean that, since the 18 Senators elected in 1946
hold their seats until affer the election due at the end of 1952,
some 42 places will remain to ba contested at the general election
due in 1949 (instead of 18 as would have been the case but for
the new Act). But 12 of the Senators elected in 1949 will be
elected for three years only and will stand for re-election in
1952, In that year and subsequently 30 Senators will be elected
at a time for six-year terms,
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No precise predietions ean be made about the effects of the
introduction of proportional representation into Senate elee-
tions. But certain probabilities can be indicaled. (1) There
will be a continuing tight control by the State ‘‘machines’’ of
the parties over Senate candidatuves, except perhaps where
State-wide party selection ballots are held, (2) Proportional
representation will almost certainly work in such a way as to
make some 40 Senate seats ‘‘safe’’ for their ineumbents for life—
or at least ‘‘quam diu se bene gesserint,’’ wilh the State party
machines or ‘‘pre-selectors’ as sole judges of good behaviour.
Hence the contrasi with the present sysiem will be marked, for
now the electors ‘‘plump’’ for one whole Senate ficket or the
other and Senators ave swept in or out on the eloctoral {ice
irrespective of pergonal merit. (3) There will be an end, from
1953, of the exireme unbalance of party representation which
oceurs fairly regularly under the present Senate elecioral system
(see above, Chapter I11}. On the contrary, with a Senate which
retires by halves, with a fairly evenly divided electorate, and
with the swing of the pendulum, it is to be expected that pro-
portional representation will mean recurrent periods of near
numerical deadlock between the two sides of the Senate.
(4) While the Australian virtual two-party system with single-
member electorates continues for the House of Representatives,
and the parties remain organizationally strong, the worst
characteristic effects of most proportional representation systems
(i.e. minor and splinter parties which threaten to replace
majority by weak coalition government) are fortunalely unlikely
to be much in evidence even in the Senate.

Of interest here is the following table of Senate election
results 1908-1946:

Labour Anti-Labour
candidates eandidates

Year. elected. elected.
1908 .. .. .. .. 14 [
1906 .. .. .. .. 4 14
1910 .. . . . 18 Nil
1913 .. ‘e e .. 11 7
1914 (double dissolution) .. 31 5
1917 .. ‘e ’e . Nil 18
1919 .. .. e .. 1 18
1922 .. .. .. . 10 8
1925 .. o .. .. Nil 22
1928 .. “ . e 7 12
1981 .. .. .. .. 3 15
1934 .., . v ve Nil 18
1987 .. . o o 16 3
1840 .. . . .e 3 1!3'
1943 .. . . . 18 Nil

1946 .. . o .y 16 3



CHAPTER III
THE LABOUR PARTY

‘¢ Though this Platform be like a piece of Timber rough hewd, yét
the discroet Workman may take if, and frame a handsoms Building
out of it.??

Gerrard Winstanley, 1651,

¢¢,.,,The formative power in Auslralian national life of the last
two gemerations has mainly been Labour idealism.. From thence
largely came the inspirafion that produced humanitarian legisla-
tion, educational advance and industrial organizations. Conserva-
tism or Liberelism (for thesc opposing parlies have genorally
conlesced) has seemad to be geuerally hankrupt of ideals and con-
structive policy, being content to give a qualified asgent to the more
moderate proposals of Labour, to keep a hrake on too swift a
reform and to keep guard on the nation’s purse. In a word,
Labour has Leen interested primarily in men, the ‘Parties of Resis-
tance’ primarily in money.'’
The Bishop of Armidale, 1931,

‘. ... 7% has struggled with every handieap to which political
parties are heir. It has been burdened with carecrists, turncoats,
hypoerites, outright seoundrels, stuify functionaries devoid of sense
and imagination, bellowing enemics of critieal imtelligence, irrita-
tingly self-righteous clowns bont on enforcing suburban points of
view, pussyfooters, demagogues, stooges for hostile outside groups
and interests, aged and deeayed hacks and ordinary blatherskites.
Every party falls heir tc these. But it has outlived them all and
still stands for something: it stands for a socianl democratic Aus-
tralia,??
C. Hartley Gratiam, 1944,

I

LABOUR party philosophy and Labour Party organization
have each materially affected the processes and the spirit
of Australian parliamentary government. It is impossible in
day to day politics to scparate these two aspects of the Party,
but for eonvenience the significance of each will here be examined
separately.

n

The Australian Labour Party is primarily a class party, a fact
of which it is proud and for which it makes no apology. It is
the ehampion, as it leaders used to say, of the ‘‘masses’’ against
the ‘“classes.’” It grew out of the trade unions of the Australian
working people. Its members are predominantly working

74
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people, though it has developed a wide electoral support. TIts
members join the Party because they feel thal society as it is
does not sufficiently serve their purposes and their interests. At
the same time they identify their own best pnrposes and interests
with those of the Australian nation as a whole. They seck a
society in which the working people possess ‘‘a full human share
in the control of industry as in the comtrol of government.”
This ‘society will provide social and economie seeuri{y. Labour’s
idealists believe with Jaurés that:
“‘Socialism is in the highest degree s democratic movement, since it
sets out to organize the sovereignty of all men in the economie as in the
political sphere, and it will fonnd the new order on ihe righls of the
individual, sinee it will give to every man the means of developmont
which alone can enable him {0 realize himself completely.’’

In Australia, these Labour vigions and plans have not, for the
most part, the definiteness of socialist blue-prints. The desive is
that the Party should push forward empirically, using methods
of social control through the agency of Parliament to achieve a
vicher yet égalitarian society.

Hard experience has taught Labour wmen and women thal,
without reasonable economic equality, political democracy can-
not be fully realized. They have found that, however apparently
perfect is the machinery of political democracy, a man with
wealth markedly above the average has a disproportionatle
opportunity to influence the econduet of affairs, more especially
as they touch his own material interests. Labour has always
found that a determined man with great capital can repeatedly
violate 1he democratic principle that each ghall count for one
and none for more than one.

From this realization of their inferior economic status, and
their consequent individual social impotence in a capitalist
community, has come the deep-rooted Labour emphasis npon
solidarity, Provided that the conditions of political democracy
have not been fundamentally vitiated hy economic inegunality,
solid majority which knows its mind and stands its ground ean
prevail. Ounly by resort to uneconstitutional coercion can its
opponents defy it. Labour men and women know from political
and from industrial experience that by solidarity they ecau
effeatively challenge the injustices they feel under the existing
social order. And though there are some things for which in the
last resort it would fight, Labour aims at guining and gunrding
its ends by peaceful means under the Constitution:

f'When we of the Labour Movement talk of the Sooir] Revolution,
we have no thonglits of havicades in our minds, nor do we conjure up
vigions of armed asssults upon the citadels of power. Our social
revolution is one of legislative achievemont, of radical changen in man’s
apinion, reflected in such politicel, industrinl aud economie transforms-
tions as will constitute a now and hetter way of life for all.’?
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The rank-and-file of political Tabour has consistently repudiated
the advocales of a revolulionary seizure of the reins of govern-
ment, whether syndiealist or communist, even when the general
economic objective of {hose advocates was the Labour objective—
the achievement of socialism,

For, equally with socialism and economic reform, members of
the Labour Party believe profoundly and unshakably in self-
government by majority rule under a popular Constitution.: All
the evils whick they attack spring from the gelfish, misguided or
downright dishonest use of power by a minorvity. Labour
helieves that a minority with power will always tend to abuse
1hat power. So Labour not merely champions majorily rule but
congeientiously adheres to the majorily principle itself. There
always has been and there probably always will be a minority
within the Labour Movement which believes that ends alone, and
not means, really matter. They argue, and some of them geek
to act npon the argument that, socialism being the end, every
means—fair or foul, econstilutionally—must be used to attain it.
The great bulk of Labour men, more liberal in temper, realize
that ends can be poisoned by the use of bad means. They realize,
too, that there is much good in some of the institutions and pro-
eedures which have been evolved over the centuries, that human
society is fragile, that they themselves stand to lose much by
attempting a hasty and indiseriminate overthrow of well-tried
institutions and generally accepted standards of political and
social behaviour. So Australian Tabour is essentially a parlia-
mentary party.

Liabour recognizes that the majority of Australians is not as
yet seized of the urgency of thorough-going socialization along
the whole industrial front. Nor, for that matter, is the whole of
its own membership. In the circumstances the Parly reslistically
reckons that gradual progress towards the objective by rcform.
and piecemeal innovation is preferable to no progress at all. Tt
has learnt from experience that even ihis Fabian approach is
dependent on the floating vote of the fundamentally uncon-
vinged, upon whom Labonr must count for an electoral majority.
In Ausiralia it is not true, as it is to some extent irue in Britain,
that white-collar support which Labour has received has been
more enthusiastically socialist than is much of its trade union
following. Australian Labour’s white-collar support has never
been wholly dependable. Until Australian Labour mobilizes a
voting majority of socialists, it remaing dependent on the support
of a mixed bag of socialists and radicals, nationalists and inter-
nationalists; unionists, shop-keepers, small farmers, professional
m&n.:tnd middle-class people; Protestants, Roman Catholics and
atheists.

Labour could, of course, keep its socialism pure and docirinaire
and remain & much smaller party without immediate pretensions
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to governing. That was, for decades prior fo 1936, the practice
of the French Socialist Party of Jaurds and Blum. But Austra-
Iian Liabour quite early in its history chose to become an effective
governing force, even if its final aims could be achieved but
slowly. It embraced the parliameniary system fully. The
Lahour position on parliamentary government has been expressed
admirably by the ¢ Westralian Worker’’:

t.- ‘‘Tho Labour Party is s Socialist Party...,Its Socialism is built
upon. & profound faith in the people and a determination to pross for
necessary social changes upon the busis of Democracy and Justiee, Weo
rejeet all demands for Dictatorship, whether from the Lefi or from the
Righi. We tako our stand upon that faith in reason which looks to the
declared will of the peoplo as the only valid source of powor. So long
as this will is nationally respected we are confident that the historie
forms of Parliamentary Democracy provide a highway along which the
nation ean pass peacefully from an acquisitive to a Socislist sueiety.
‘We warn the enemies of Democracy, whether open or secret, that the
declared will of the people must prevail. The majority of the nation is
eniitled to be master in its own house.’’2

As long as Labour is striving io change a fundamentally
capitalist society into a socialist commonwealth, it remains, in or
out of office, in a very real sense an ‘‘opposition’’ party—with
the job of watehdog againsi hardship, oppression and injustice.
While striving towards socialism, it struggles for fairer play
within eapitalism—healthy conditions in home and factory, a
decent living wage, regular employment, wider facilities for
ednecation and medjcal attention, aid to the aged and infirm,
civil liberties for all. Labour leaders, like Gladstone, do not in
practice often bind themselves to dogmas, but attack polities the
realistic way—they get down to the righting of grievances, which
is in the true tradition of Parliament.

This does not necessarily imply any abandonment of the
socialist objective; it means the seizure of chances, however
small, ag they come, to promote national, and in partienlar work-

. ing class welfare. 'Within the Party, says the eritie, not unfairly,
f¢The colleclivist aims are the passion of a very energetic minority,
the reformist programmes are the tool of a sensible but uninapiring
majority. This majority is conservative and empirieal in the familiar
Britigh tradition; it neeepls an ‘ objective’ which ir satisfactory to the
‘militants,” but pursues a policy of palliative which they despise.
Thus there is within the Labour Movement a perpetual bickering
between the practical men and tho idealists,’’a

The man on the extreme Left sees the same Labour trait in
harsher termg: -

¢*Piist principles, whenever they come into appareni confliet with the
popular mind, are relegated to the background and in their place arise
policies mors in keeping with the reactionary ides of & mass ignorance.
TUnfortunalely, Labour political parties are hy no means exempt from
this dishonest and week method of submission to the popular will.”’4
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This is characteristic Communist eomment, Passing over the
obvious point that the whole basis of democracy lies, not in the
dictatorship of a Commumist é&life but in submisgion of the
Executive to an ascertained popular will (however unpalatable
that may be to the zealot), the immediate flaw in Lane’s thesis is
that his version of flvst principles never has been that of the
Australisn Liabour Party or its leaders,

Labour Party leaders have never been in two minds about
that poini. Liabour’s first Prime Minister, J, C. Watson, made a
long speech on June 29, 1905, dissociating the Party from any-
thing resembling revolutionary socialism. Labour’s second
Prime Minister, Andrew Fisher, wrote:

“No [Labour] Party worthy of the name can deny fhat its objective
is socialism, but no socialist with any parliamentary experience ean

hope to get anylhing for many years to come—other than praelical
legislation of a soeialist nature.’’s

W. G. Spence, one of the outstanding trade union leaders in the
pre-1916 Party, wrote in 1909:
¢¢ A to whether Labour wili nationalize the land, ithe means of produec-
tion, distribution and exchange, the question is hardly worth discussing
at this stage, except as an ahstract proposition,’’6

The Communist would say that this is sufficient evidence to make
any self-respecting socialist leave the Australian Liabonr Party
for points further Left. But, as ever, he would be disregarding
or attempting to override the natural empirieism and the native
conservatism of the average worker and the prudent failh of the
Labour Party in democratic majority rule. At the same time
the worker who belongs to or votes for the Liabour Party does
ask for some progress towards the goal.

The early sessions of the Federal Parliament were spattered
with demands from Labour that the Federal Government take
over the manufacture of many things, from pig-iron to tobaecco,
cigars and cigarettes, Men like C. Frazer (once Labour Post.
master-General) and E. A, Roberts (onece Labour Homorary .
Minister) fought hard to break the original three party system
from within the Labour Party. They were socialists and wanted
to foree Labour into a socialist camp and all non-Labour into a
single anti-vocialist carvap. Between 1908-10 the two party
system emerged, but the Labour ecamp was still wedded io
evolutionary and pailiamentary methods.

The 1905 Labour Conference laid down as the Liabour objee-
tive ‘‘the collective ownership of monopolies and the extension of
the industrial and economic function of the State and the munici-
pality,” FEmlarging on ihis first ‘‘ Objective,’’ William Holman,
New South Wales Liabour Premier, said :

*¢.. .. Where those monopolies have reached the stage of the complete
cenfralisation of an industry, where all the articles of a certain kind
within a given community are made under a single control, then we say
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wo have arvived at a stago of things which is absolutely mcompatible
with the continued freedom, happiness or development of the individual
citizens of that eountry. If any man or group of men is permitted fo
establish a monopoly in a single necessity of life, to that extent that
man is monarch of the community, and as frec, indopendent citizens of
Australia wa deny that we...,eslablished self-governed and constitu-
tional institutions here in order to subjoet ourselves again to
unrestricted and vnfettered tyranuy of an economic mastership such as
ménopolists would he able to impose upon us.'’?

It is to be noticed that Labour’s opposition 10 monopolists was
based, not simply on hostility to economic exploitation, but even
more strongly on its determination that no one should enjoy the
potential political and social power and influence over hiy
fellows which the monopolist possesses.

The 1905 phrasing of Labour’s Objective was insufficiently
unequivocal for the ‘‘militant’’ elements so voeiferons in the
Party at the end of the 1914-18 war. The efforts of over a
decade eulminafed in the acceptance by the 1921 Conference of
the formula ‘‘The Socialization of Industry, Procduction, Dis-
tribution and Exchange.’”’ Still the means were to be constitu-
tional and the end seemed, to the zealots, as far off as ever.
Indeed the war had left Australian capitalism more deeply
entrenched than before.

By 1934 the temporary post-war ‘‘militant’’ ascendaney had
long passed and the one-step-at-a-time spirit again prevailed.
‘What is more, the depression and the 1931 debacle had heen the
signal for many Party members with very limited vision to shout
their over-gsimple panaceas. Most of them had shouted, not for
sociglism, but merely for credit expansion. Any &an saved from
the 1981 wreck tended to become stranded on the reefs of credit
controversy. Hardly was the Party wading clear of curreney-
reefs and internal differences symbolized by the Spanish War
issue when the 1939 War once more diverted energies from
sogialism to national survival.

In the years following 1939, while national survival hung in
the balance, the Party tacitly acquiesced in the view cagerly
urged by its opponents, that socialism should- not be pushed to
the detriment of national unity behind the war effort. This d}d
not prevent Labour’s implementing ils social reform planks in
the later war years. More recently Labour has used parliamen-
tary methods 1o establish Government inter-State and overseas
airways, overseas telecommunications, to extend Government
banking activities, and, finally, to pass legislation for the
nationalization of all (except State Government) banking
institutions. L L.

As it came only slowly to adopt the Soecialist Objective, so
Labour cama only gradually and uncertg.in]y to advacate Unifica-
tion, in the sense of unlimited legislative powers for the Com-
monweglth. In the Convention days Labour stood for wider



80 PARLIAMENTARY GOVERNMENT OF AUSTRALIA

Commonwealth powers, less because the optimum seale for social
legislation and economic planning was widely appreciated {han
because the Party urgently desired to get as much of the legisla-
tive fleld as possible out from under the dead hand of reactionary
appointive or property-franchised State Upper Houses. Labour
has since formally advocated unification, not from any blind
love of eentralized power—indeed, Labour has always insisted
that modified State or provincial administration with delégated
powers will remain—Dbut because the success and worthwhileness
of social legiglation and economie planning clearly depend on
their being nation-wide in scope.

In the early days of the Commonwealth, Liabour supported all
proposals for wider powers: the Liabour Party members joined,
For example, in the unanimous vote of both Houses of the firsi
Commonwealth Parliament in favour of the Commonwealth's
having full industrial powers.® During debates on the Coneilia-
tion and Arbitration Bill they urged thal State public servanis
should come under the Commonwealth Arbitration Court. They
were fiym supporters of the ‘‘New Protection,’’ mainlaining {hat
uniform labour conditions and legislation were 1he natural
corollary of uniform tariff laws. The Fourth Commonwealth
Aunstralian Labour Party Conference (1908), however, rejected a
motion for unlimited Commonwealth legislative powers. The
Fifth and Sizth Conferences, of 1912 and 1915, both rejected
unification motions.

Meanwhile the Federal Parliamentary Labour Party proved
much less considerate of State authorities than did Conference,
Andrew Fisher and his Governments in 1909 and in 19101913
showed scant respeet to the States, In 1909, ag Prime Minister,
Fisher refused to attend the Premiers’ Conference at Hobart.
He went further, refusing to state for that Conference the policy
of his Government for the liguidation of the ‘““Braddon Blot’’
(Bection 87 of the Constitution whieh provided for a temporary
division of eustoms revenue between Commoniwealth and States),
whieh he held to be a matter for the Commonwealth Parliament
alone to decide. In 1911 and again in 1918 the Fisher Govern-
ment asked the eleeiors to give the Commonwealth Parliament
wide legislative powers over trade and commerce, corporations,
industrial matters, trusts and monopolies, In 1918 these pro-
posals were only narrowly defeated. The Liabour Party was not
unanimounsly in favour of the Figher rveferenda proposals- at
least one Labour State Premier, W. A. Holman of New South
Wales, offered alternately active and passive opposition.

The Figher referenda, followed by the Great War, drew the
attention of more and more people ingide and outside the Party
to the advantages of wider Commonwealth powers. Already in
1910 a South Australian Labour Conference had adopted the
abolition of State Governors as a poliey peint. In 1917 a
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Vielorian Labour Party Conference approved of the abolition
of Slate Parliaments and the division of Australia into 20
provinces with delegated powers.
In 1918 the Seventh Federal Awustralian Labour Party Con-
fercnce at last adopted (by 21 voles 10 7) a plank reading:
*¢Unlimited legislative powers sn Australian affairs to be vested in the
Commonwealth Parliament; devolution of adoquate local powers upon
subordinato legislatures and municipalitics, elected by adult suffrage.’’®

1t was the Eight Conference (1919) which adopied what now
slands as Section 3 (a) to (e), under the heading *‘ Constitu-
tional Amendment Nationalization, Tariffs, ete.’’ in the Federal
Platform.1? Thig was the period when the Socialist Objective
was also adopted and therve is a close connection between the {wo,
for the latter in practice would probably require a high degree
of unification as a prerequigite.

Not only was there to he unification, bui the Senate was to be
abolished, Privy Council appeals eliminated, and uniform taxes,
elecloral rolls and municipal arrangements were to be
introduced.11

In 1926, on a veferendum for certain proposed extensions to
federal powers sponsored by the Bruce-Page Government, as
later in 1936, there was a complete lack of Labour solidarity:

*¢Owing fo instructions from State Executives, the Federal Execu-
tive delegates wore equally divided, but, ultimately, by a majority,
they decided to declare the Roferendum ‘an open question’.’?

On which the Parliamentary Labour Parly commnented in its
report of the 1926~-27 Session:
““Tho Referendum campaign. ... affected, for the time being at any
rate, the solidarity of Labour. We, therefore, suggest that Confar-
ence should make it clear what attitnde is to be taken by all mem-
bers of the movement on any future proposals thai may be brought
forward to amend the Constitution.’’12

In 1930 came the proposal of the Scullin Government that the
people allow the Constitution to be amended in such a way ihat
the Commonwealth Parliament have power of future amend-
ment by simply passing proposed amendments through both
Houses of Parliament with absolute majorilies. A hostile Senate
prevenied this complete unification proposal from being sub-
mitted 1o the people before the Seullin Government was defeated.
With thal defeat the project lapsed.

In 1936 referenda on proposed wider Commonwealth powers
put forward by an anti-Labour Government again divided
Labour’s ranks. The proposals were defeated. During the
Hecond World War Labour introduced ‘‘uniform taxation’
legislation for the duration—the Commonwealth ousting the
States from the direct taxation fleld but compensating them with
grants for the revenues lost. The scheme was challenged by the
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States in the High Court where, io their surprise, the Court
found the legislation valid on grounds which made constitutional
a similar permanent scheme. This was duly intreduced in 1946
before the war-time legislaiion lapsed. The sieadily growing
Commonwealth financial ascendancy has served to exacerbate
rather than to calm the controversy over Commonwealth-State
eonstitutional relations generally.

In 1942 the Labour Government sought a temporary extension
of certain constitutional powers from the States to the Common-
wealth by voluntary reference of the State Parliaments under
Section 51 (xxxvii) of the Comstitution. The proposal on this
occasion was to cover the reconstruction period only, but, like
the similar 1915 proposal for certain permanent transfers of
powers, it failed. The proposals of 1942 went to a referendum
in 1944. The Labour Party, in some States at least, was again
divided, and ihe referendum was lost. In 1946 Labour won
acceptance of a constitutional amendment establishing a general
Commonwealth power over social gsecurity matters.

There would undoubtedly be greater solidarity in the Liabour
Party once the attainment of unification removed the reeurrent
frictions between Federal gnd State Liabour Governmenis. Such
friction has heen most damaging to Liabour during hoth the
PFisher-Ilolman and the Scullin-Liang clashes. These are not the
only ipstances; as long as the present federal Framework remains
diffienlty may be expected.

‘‘Qur present experience clearly shows that, although Federal and
State Governments may belong to the one party, yet on queslions of
exercise of power they are liable to disagree as much with one
another ns they do, in matters of prineiple, with members of other
parties.’'18
Add internal dissension to frustration of attempts to realize the
Party platform and the aggregate is the disadvantage which
Labour suffers divectly as a result of continued federalism. But
quite apart from consideration of party advantage, stresses and
strains developing from federal division of powers do not make
for the healthy development and exercise of parliamentary
government at either Siate or Federal levels, Labour parlia-
mentary leaders in hoth Commouiealth and State spheres have
at times been quite as willing as leaders of other parties 1o take
shelter from responsibility in the crevices of the Constitution.

At two ideological extremes of the Labour Movement are to
be found Communists and Roman Oatholics. The Communists,
from outside, assail the Labour Party—except when tactical
considerations eall for digsembling—for its choice of immediate,
reformist effectiveness rather than of an uncompromising policy
of socialism, The Roman Catholics in the Labour Movement, on
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the other hand, from within the Party support Labour’s
gradualist course because the social teaching of its (hureh
leaders is opposed to a complete programme of socialism in the
European tradition. .
Behind its day-to-day tacties the Communist Party has a
revolutionary tradition, derived from Communist Parties over-
seas, and particularly from the Russian Communist Party. The
Australian Communist Parly swears by the whole body of
Marxism—but it is Marxism as construed from time to time by
the Soviet Rusgian authorities and the Soviet-approved Glite of
the national communist parties clsewhere, still apparently as
clogely kuit together as in the heyduy of the Communist Inter-
national. It glands traditionally for a clean break with the
existing Australian social and politieal systems. New govern-
ment agencies, administrative reforms and new legislation under
the existing liberal parliamentary dispensation are, in Com-
munist eyes, just so many palliatives within a basically unaceept-
able social framework. Lenin himself, in 1913, dismissed the
Australian Labour Party as of little worth:
““In renlity it is a XLiberal-bourgeois party, and the so-called
Liberals in Australia are really Conservatives....The leaders of the
Australian Labour Party are frade union officials, an element which
is everywhere most moderate and ‘capital-serving’ but which in
Australia is altogether peaceful and purely Liberal,?’14

Day-to-day tactical considerations and, above all, the interests
of the Soviet Uniom, have at times dictated cessation of Com-
munist attaclks on Labour or cven anti-Labour Governments,
In Australia such tactics have deceived none of the parliamentary

arties.

P The ultimate determination of the general Communist ‘*Line’’
came, until the dissolution of the Comintern in 1943, and
apparently still comes, from outside Australia.1® The first con-
sideration of the “‘line’’ is the ‘‘Soviet Fatherland’’ rather than
the Australian working man, The ‘‘line’’ may be reversed over-
night with an air of perfect consistency and sublime infallibility.
Consequently there is liftle significant debate on policy, as
distinet from local tactical issues, within the Australian section
of the Communist Party. And even decisive tactical discnssion
is the business of o small inner cligue. Phrases and slogans are
then syndicated to the rank-and-file members and to “‘fellow-
travellers.”’ The keenness and energy of the rank-and-file Com-
munist Party member, sustained by *‘ Communist discipline,”’ is
far greater than that of most of his opposite numbers in the
Anstralian Liabour Party. .

Tn even the smallest matters of political and trade union
affairs Communists regard themselves as unhound by ‘‘bounrgeois
ethies’’ and hence free to work their Party’s advantage as and



84 PARLIAMENTARY GOVERNMENT OF AUSTEALIA

when and how they can. Lenin laid it down for Communists
that “‘movality is that which helps to destroy the former society
of exploiters.”” Any organizalion can be created or infiltrated
for use as a *“front’’ to serve the purposes of Communist power.
Within the Liabour Movement every attempt is made, by fair
eans or otherwise, to diseredit and hound opponents from
executive positions in working-class and community organiza-
tions. )

This whole attitude to polities is rooted iq the dogmatic basis
and conspiratorial methods of the Communist tradition. Ends
entirely {ranscend means, the sense of moral and even intel-
lectual integrity as understood by Western democrats is lost
or abandoned. The whole process is rationalized as a glorious
overthrow of ‘‘bourgeois ethics’’ as being inimical to working-
class objectives. The fundamental difference between Labour
and the Communists appears to be this: the Labour man is
trying at once to extend and to abide by the rule of law and
morality, nationally and internationally; the Communist is out
for ahsolute power even at the price of re-introducing to the
national sphere the ‘‘real-politil’’ which has so long charae-
terized and vitiated international relations. The Communist
approach makes no pretence to be anything other than alien to
the whole set of assumptions upon which parliamentary govern-
ment operates. .

The Communist Party’s Anstralian suceesses in the politieal
sphere have been negligible. No Communist candidate has been
veturned to the National Parliament and one only to a Stale
Legislature, There is rcason to believe that the Communists’
small measure of success in the Labour Movement would have
been much smaller still had the Liabour Party under Tudor and
Charlton not been in the eleetoral doldrmms following the con-
seription schism when the Australian Communist Party began
its career. Electorally the Communist Party has been a minor
embarrassment to the Labour Party.

To guard itself from Communist ‘‘white-anting’’ the Austra-
lian Labour Party Conference of 1937 resolved that :

‘¢In no cireumstances can any branch or member of the Party be
associated with members of the Qommunist Parly or its subsidiaries
in holding joint meetings in ndvoeacy of a united front or any other
matter. Any hranch which contravenes this rule must be declared

bogus and any member who participates will be avtomatically
expelled. !

Any such rule can, of course, be exploited for factional ends, as
appears to have been the case when Maurice Blackburn, M.P.,
was expelled in 194118 Bnt from the viewpoints at once of
parliamentary and of electoral advantage in Australia a success-
ful social-democratic party is well advised thus to keep Com-
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munists, individually and ecollectively, at arms’ length. Iienin
had a maxim, ‘‘outside democracy, no socialism.’’ The Com-
munist conception of democratic political behaviour is, however,
guite unaceeptable to the socisl-democrat. If the Parliamentary
Labour Party were to contract an alliance with a hypothelical
Parliamentary Communist Party and depend on that party for
a majority it would have to be assured of a frank and honest
partnership uninhibited by ulterior considerations. Such are the
purposes, methods, standards, record and overseas affiliations of
the Communist Party that the Labour Party can feel or accept
1no such assurance,

Tn the matter of elections, significant seclions of the Australian
floating vote—and even of the Liabour vote itsell—would un-
doubtedly react against the Labour Party if it entered into any
degree of alliance with the Communist Party. This appears 1o
have occeurred during the 1944 Constitutional Referendum
campaign when the Communist Party temporarily suceeeded in
mounting the Government band-waggon,

Though Communist intellectual fervour may conjure up an
Avustralian manifestation of that convenient phenomenon “‘the
masses,’’ latently willing to be led to its destiny by a Leninist
€lite, the fact remains that the Australian working man resents
both the rdle and the destiny so dogmatically asgigned to him.
The average Australian worker in faet finds so much which is
acceptable to him in Australian life that he simply wishes to
reform what weighs heavily on him. He has little or no time
for political zealots. He does not wish to live life at the Com-
munist tempo. He does not burn with the political fervour of
the devotees of that party. It is the Communist tempo, dual
morality and fanatieal concentration on politics and upon the
interests of Soviet Russia which are ‘‘un-Australian’’ rather than
the Socialist objective, A large proportion of Auvstralians have
no fundamental antipathy to planning of social and economie
getivity, upon a democratic parliamentary foundation. But
they have a loathing of what Benedeito Croce has called ‘‘the
nationalization of the soul.”’ They have seen enough of events
abroad to know, moreover, as the British Labour Party’s ‘' Daily
Herald’’ put the position on March 14, 1946, that:

' ¢ Communism in proctice means dietatorship over the proletariat by

a Communist buresucracy, suppression of all other parties, suppres-
.sion of frea speech and individual rights, no free FPress, no free
Parliament, and recret political poliee to eusure that any opponent
of Commuuism, actual or imagined, is informed agsinst and rapidly
! removed. *?

The faet that Australian Catholicism is predominantly Irigh
and not English in background is fnndamental to any under-
standing of the place of the adherents of that Church in the
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Australian ecommunity, and, more particularly, in Australian
polities,

The likelihood of a conmection between & large proportion of
the Roman Catholic sixth of Australia’s population and a
Labour Party dates back in a sense to the Fenian scares of the
1860’s and 1870’s and Henry Parkes’ New South Wales Treason
Felony Act and even to the earliest convict days, when the Irish
were already ihe national scapegoals, ¥or the Irish who eame
to Australia were largely workers or families in poor cireum-
stances with a keen political sense. The Fenian troubles roused
their old hostility 1o England and prepared them naturally, in
Augtralia, for the most vociferously nationalist of the politieal
camps, which, {from 1891, was the Labour Party. The Hon,
Hugh Mahon, Lishour M.P. for Kalgoorlie and & former Minister,
was expelled from the National Parliament on the motion of
Prime Minister W. M. Hughes as recently as 1920 for a blister-
ing public speech against British rule in Ireland.

The Roman Catholic membership in the Australian Labour
Party is comparable with the Roman Catholie bloc {centred in
New York, Boston and Philadeiphia) in the Unifed States
Democratic Party. Large Australian and American Roman
Catholic memberships joined those particular parties in prefer-
ence to their respective opponenis for historical and international
reasons and have remained with them after many of the original
reasons substantially disappeared. It would, however, be in-
aceurate to give the impression that all Roman Catholies belong
to the Labour side of politics. There are large numbers of upper
and middle class Roman Catholies whose sympathies are on the
other side, and at least one Ausiralian accepled as anti-Labour
leader and Prime Minister, J. A, Lyons, was a devoted Roman
Catholie,

On most igsues, Roman Catholics in the Awustralian Labour
Party merge easily in the general membership, At times, how-
ever, Roman Catholic members have differed strongly from their
fellow party members. In 1918-14, for instance, ‘‘a strong
phalanx of Roman Catholic Liahour men’’ followed Meagher’s
lead in the New South Wales Labour Caucus against Holman.
It was in July, 1918, that the Roman Catholie Archbishop of
Melbourue( Dr, Mannix) was reported as saying:

‘It is mnecossary in Australia for Catholies to stand together,
Minorities have only to bide their time, and use their power, and the
opportunity will come to them, The contending partics are more
evenly balanced than in Britain; consequently it is easior for
Catholies in Australia to hold the balance of power,’’17

But at thal time Roman Catholic influence was relatively small
in the Party; ‘‘in those days the Liabhour polilicians were chiefly
Scots and English of the dissenting type.”’
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During the Spanish War (1936-39), velations between Roman
Catholics and some non-Catholic members of the Party wore
ihin because the Papacy apparently wholeheartedly supported
Franco, who had the assistance of international faseists in Spain.
By that time the Roman Catholic element in the Party had
become strong enough to forece a compromise in Awuslralian
Labour Party foreign policy—a declaration for wvirtual isola-
tionism rather than for collective security under or apart from
the Lieague of Nations.

A fundamental division between Roman Catholic and many
non-Catholic members of the Party over the socialisi objective
was always latent. Al the beginning of the Party’s history,
Cardinal Moran expressed his Church’s fear of socialism,1®
The Church as an ingtitution had little to fear from anti-Liabour,
but from European experience it feared socialism as one of the
potential enemies of its property, its income and its freedom of
action.

How Roman Catholies eould enter or remain in a parly whese
objective is ‘‘the socialization of industry, production, distribu-
tion and exchange’’ has, indeed, sometimes mystified the out-
sider. For Leo XIII in his famous Encyclical ‘‘Rernm
Novarum’’ (1891) authoritatively laid down that:

¢4, ... the main tenet of Soecialism, community of goods, must be
utterly rejected.,..The first and most fundamental principle....
must be inviolability of private property.’?

Fifty years later Australian spokesmen of the Church have

repeated this ruling ;
‘‘The Uatholic Church lays it down as a principle of economic and
political morality that socialism js contrary to the rights, needs and
dignity of man,’16

And gpecifically on the Australian Labour Party objective:
I do not think any Cutholic can in conscionce support that objec-
tive as an objeclive; above all, if it be intended as a future perman-
ent regime....the system would violate moral and social justice.’’20

A possible clue to the basis of Roman Catholic willingness to
belong to the Anstralian Labour Party notwithstanding its
Objective is to be found in a passage from Pius XI’s Encyeclical
**Quadragesimo Anno’’ (1981):

““Whether socialism be considered as a doctrine, or as an historienl
fact, or as a movement, 4f it really remaing Socialism, it eamnot be
brought into harmony with the dogmas of the Catholic Chureh....:
the remson being that it conceives human society in a way utterly alien
to Chbristign truth.?'21 (Our italies).

Remembering that the Popes have thonght in terms of Con-
tinental, anti-clerical, and predominantly Marxian socialism, it
would appear that the social democracy (uneonnected with anti-
clerical tendencies) of the Australian Liabour Party san hardly
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be reckoned immediately obnoxious to Roman Catholic social
teaching. This explanation would seem reasonable in the light
of the world broadeast of Pope Piug XII on September 1, 1944,
when he spoke of ‘‘an ever-increasing mass of workers . ... up
against those effective concentrations of economic wealth, often
hidden under anonymous formg, that sncceed in evading their
social duties,”’ and went on to admit that:

¢¢When distribution of property is an obstacle to this end [i.e. the
general welfare], which is not necessarily an outeome of private
inheritance, the State should in the common interest intervens, regulate
its aetivitics or issue a decree of expropriation with suitable
indemnity.’? (Nsw York Times verbalim text).

The official Roman Caibolic alternative fo socialism is the
vaguer concept ‘‘social justice’’—opposed to complete socialism,
very critical of classical capitalism, yet solicitous for personal
property.

¢¢Tf there is to be true peace in society, there must he social justice,
which demands the just distribution among the people of the goods
which belong by natural right to the people. To fail in fhat just distri-
bution, as Industrial Capitalism has failed, is the crime of soecial injus-
tice. It is a merious moral wrong. It is a violation of the Commandment:
‘Thou shalt not steal’-—a sin so terrible that, in the words of Sacred
Seripture it eries to Heaven for vengeance,...This social injustice is,
unfortunately, very evident in Auatralia.’’22

It is clear that there is still a great deal of the Labour Party's
progremme to be implemented which is consistent with this
broad interpretation of the term ‘‘social justice.’”” Moreover,
with the distribution of constitutional powers as at present in
Australia, there is an increasing Labour vogue for aceentuating
immediate limited steps of ‘‘Nationalization’’ and *‘Socializa-
tion’ as distinet from ‘‘Socialism,’’ which should allow of eon-
tinuing solidarity amongst the forces at present combined within
the Labour Party.28 There appears, therefore, to be aniple
reason from his own point of* view why the social democrat
within the Liabour Party, under the self-imposed necessity of
marshalling free electoral majorities, should work to maintain
the 1:inity of the working class in the Lisbour Party as it now
exists,

The relationship of Communism and Roman Catholicism to
the Australian Labour Party have been discussed at some length
early in this chapter because they have excited inlerest or
controvergy in all political camps and becanse adherents of these
two creeds have repeatedly clashed with each other within the
Labour Movement in matters of both theory and practice directly
bearing on the smooth parliamentary govermment of the Com-
monwealth.
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The parliamentary Labour Party is, however, still based firmly
in the great body of moderate trade unionists, for the most part
easy-going, secularly-inclined Australians, convineed that pro-
gress in the general direction of socialism is the way of salvation
from ihe political, social and economic injustices of ‘‘things-as-
they-are,’’

The Labour Party was born of the failure of these trade
unionists in one of the greaiest crises of their history. It was
the child of the unions and they brought it up very largely in
their own image. For their pains it rewarded them with
ameliorative reform legislation after their own hearts. It so
created and shaped industrial institutions as 1o malke the
Commonwealth safe for industrial trade unions and for an
experimental approaclh to socialism. Most of the trade unionists,
and certainly most of the Labour voters, appear to have pre-
ferred their polities that way.

The unions were, of course, a product of capitalism; if
capitalism were suddenly and sweepingly overthrown their
whole basis and function would require transforming. They
have come 1o be fully aceepted as part and parcel of the existing
social order. When it comes fo the point, neither leaders nor
rank-and-file are much more enthusiastic about the sudden,
fundamental, personal and institutional readjustment invelved
in major social revolution than are ninety per cent. of the rest
of mankind. In the face of partial achievement many appear
to have become at some points conservative. They have perhaps
been intellectually and temperamentally influenced by the fact
that half the union battle lies in conserving past vietories in the
field of hours, conditions and wages. But npward pressure of
ideas and young aspirants for office have the salutary effect of
keeping reform near the foreground.

The attitude of acquiescence in reform legislation and cost-of-
living adustment to wages probably explains why the Australian
patchwork of eraft and industrial unions was slow to develop a
central organization. Even whed the Australasian Council of
Trade Unions emerged in 1927 it was not representative of all
the major unions. Since that date, neither a ‘‘Great Depres-
sion’’ nor a second ‘*World War’? has forced a real streamlining
of Australian unionism,

This loose union organization has probably been of advantage
to the political Party. The Party has thereby maintained a
somewhat greater operational independence of the unions than
would otherwise have been the case, At the same time the Party
has mainteined a sufficient grip on the great majority of the
organized workers, In setting a reformist course, the Party
has proved to be faithfully representative of most of its nnionist
following in the electorate.



00 PABLIAMENTARY GOVERNMENT OF AUSTRALIA

In the context of a general union approval of parliamentary
government, it ig beside the point for the professed revolutionary
to advance as a fundamental criticism of ihe Labour Party
leadership that:

¢‘The Labour politician, ever secking the lme of least resistance, his
vote-eatching propensities developed to an abnormal degree, obviously
is opposed, openly or secretly, to any revolutionary or even militant
demands of the workers through their unions,’’24 *

For the contentions which are here dressed up to imply dervelie-
tion of duty in fact amount to an admission that the Liabonr
politician is the truer representative of the bulk of the Labour
electorate than the revolutionary has so far proved himself. The
Labour politician, on Lane’s admission, iy sensitive to the
electorate as & whole; he does not neglect the desires of the
Lgbour majority for the doelrinaire demands of the minority
““militants.’” And, on Lane’s own reasoning, if the ‘‘militants”
were actnally succeeding in permamently converting s sufficient
section of the electorate, the Liabour politician would scent out
that fact early and move with the first of the pack,

To dismiss Lane’s indietment is not to deny that there are
oceapational diseases whick ave lisble to affiiet the minds of
reformists. A Comservative critic has complained that ‘‘the
Arbitration-system turns union officials and men into special
pleaders, keenly on the lookout for the smallest chance to make
a point in their favour.”’28 Tt is true that trade unionists,
particularly the officials of the craft unions, become so0 enmeshed
in the minute day-to-day aspects of their immediate task that
some appear at times almost indifferent to the general direction
in which they are moving politically—or, indeed, to whether
they are so much as moving at all. They are, of necessity,
ifargely concerned with the short-term interests of their members
and those who have attended mestings of certain craft unions
cannot but admit thet in so doing the offlcialg are faithfully
serving the wishes of most of *their membership. Nor does it
follow that, if they had more time at their disposal, many have
the equipment to be more than gpecial pleaders in the industrial
sphere. To few of them has Australian society offered anything
but rudimentary educational opportunities: and few of them in
their everyday activities and contacts have the chances of broad
self-edneation which confront the alert politician.

Cleavages between the political and indunstrial ‘‘wings’’ of the
Australian Labour Movement have developed and disappeared
from time to time: yet in general there has been a marked unity
of thought through most sections of both. It is true that in
June, 1921, the Party called a Trade Umion Congress to see
what the unions wanted: as E. J. Holloway said, the Party
leaders felt that in that‘time of rapid transition they might
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have lost touch. In 1942 a similar eonference was called by ihe
Labour Government. At the 1938 meeting of the Party’s
Pederal Executive and at the 1939 Triennial Confirence ihere
was some attempt to form a Federal Labonr Advisory Committee
from the Federal Parliamentary Party, the Federal Exceutive of
the Party and the Emergency Committee of the Australasian
Council of Trade Unions, in order to achieve the closest liaison;
but -hopes were not realized. Australia remained wifhout the
equivalent of Britain’s National Council of Labour.

The cleavages which have developed have nsually marked o
contemporaneous control of the political and industrial
‘“machines’’ by opposed factions—commonly when a ‘‘militant’’
gronup has come tomporarily 1o the head of trade union affairs.
The ‘‘militants’’ can gain control of trade union machinery
much more easily than they ean the political machine. Their
single-mindedness is peculiarly suited 1o irade union activity.
They take advantage of the reeurrent poriods of acute discontent
and unrest in the industrial movement to win office and power.
The Labour Party, on the other hand, is in the nature of things
more stable. In Parliament and also al State headguarters it
works under the leadership of men who have served a long
apprenticeship in which they have learnt io appreciate the real
complexity of administering a nation.

The comparative strength of the indusirial wing varies not
only from time to time but from place to place. In New South
‘Wales, where traditionally there has been most union militancy,
this wing has frequently challenged and occasionally threatened to
dominate the politieal leadership. In Western Australia, where
the whole organization of the Labour Movement is calculated 1o
minimize the distinetion between political and industrial
elements, Noew Sonth Wales experience has not been paralleled.
Actually, the predominant union in Weslern Australia as in
Queensland (also a mining and rnral-industrial State), has been
the long ““moderate’ Aunstralian Workers’ Union which is not
affiliated with the A.C.T.U.

No distinet are the political and industrial wings in New South
‘Wales at times, and so exacting the demands upon an office-
holder in either, that any leader who aspires to major roles in
both simultaneously may fall between two stools and lose all.
Thus ‘‘Jock’? Garden, who for long had the vepulation of being
the “‘boss” of the Sydney Trades Hall, “dug a pil for himself
when he essayed a parlismentary eareer.”” His city alderman-
ship together with his three years in the Commonwealth Parlia-
ment loosened his grip on the Trades Hall reins. In consequence
he finally lost even his seat on the Anstralasian Couneil of
Trade Unions exeentive. of whieh he had been a member since
its foundation, and was glad to take a position in the staff of a
Commonwealth Minister.
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The sixieen planks of the very first Labour Platform (1891)
refleet the fundamentally unionist outlook of the Party from the
heginning, Apart from opposition to Imperial Federation,
compulsory mililary iraining and rating om improved values,
and advocacy of Australian federation, elective magistrates, free
and compulsory education, a national bank, water conservation,
irrigation and land tax, the Platform was preoccupied with
union matters. It sought to provide specific relief for engineers,
miners, seamen and furniture workers, and relief for workers
generally from various anti-labour and anti-union Aects, from
several franchise and electoral disabilities, from long hours,
sweating, low living standards, Asiatic labour competition, and
from extra-colonial execution of contracts. Socialism was not
on the Platform for three decades,

If the mainienance of the ‘‘Harvester Equivalent’’ in the
Arbitration Court more recently has involved little increase of
real wages, at least the money wages have moved comfortingly
upwards. If direet real wages have only maintained themselves,
indirectly social services, social security provisions, more minute
supervision of working conditions and an effective limitation of
working hours have together markedly advanced the real
gtandard of living of all who can secure work. Social services
and social security provisions have heen extended beyond the
worker himgelf to his wife and family.

The development of social services has focussed the workers’
hopes to a greater extent on their political Party in the quest
for a beiter life. Of the funections of the Arbitration Court
judge, Mr. Justice Evatt of the High Court wrote:

¢Ig it merely to award wages sufficiently high to prevent a strike but
sufficiently low to prevent a lockout? Or is it within his funetion to
improve standards of living, so that the worker will, gradually, but not
too gradually, obtain an increasing share in the wealth produced?’’26

The great majority of workers are convinced thai the Court has
not significantly advanced their real wage income since 1908:
but at the same time they recognize that 1t has maintained that
real income (except for the years immediately following 1931)
and hes improved hours and working conditions. It has, there-
fore, heen decisively defended by the Labour Party alike from
parliamentary attacks like that launched by the Bruce-Page
Government in 1929 and from Communist attacks through
certain unions as in December, 1945. Tt is to parliamentary
action, however, that the rank-and-file of Labour look primarily
for social and economic meagures which individnally or cumula-
tively will bring them ‘‘an increasing share in the wealth
produced.’

One major matter on which the Party and some of the unions
have occasionally elashed is industrial strikes. These clashes
are hot over ‘‘the right to strike,’’ which is an article of Liabour
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faith generally. In the words of a resolution submitted to the

Cgo;sgress of the Australasian Council of Trade Unions in July,

1928 .
¢¢The right to slrike is one of the strongest weapons in the hands of
the workers in the waging of the class struggle. We desire that this
Congress declare itself in agreement with the strike policy and, in spite
of parliamentary legislation and court injumetion declaring the strike
illegal, that it will advise the trade unions to use, and will support
them in the use of, the strike weapon whenever the situation and the
“eireumstances demand them.??

The magnitude of clashes belween the Party and the unions
over strikes depends on whether the Party is in or out of office
and upon the circumstances in which the Party finds itself,
Naturally enough the Party when in office ¢an be seriously
embarrassed, if not positively discomforted and even defeated
at the polls, as a result of strikes which either seriously incon-
venience the general public or suggest powerlessness in the
Government. Equally Labour in opposition may lose its ehances
of crossing to the Glovernment benches by ineonveniently ealled
strikes. There can be little doubt that strikes by waterside
workers and others in 1925 and 1928 played a material part in
preventing Liabour victories in the general cleclions of those
years, At other times strikes may be little or no embarrassment
to the party. There can be no doubt that in May, 1916, a
conference of trade unions aimed an effective blow for what was
in process of becoming Labour policy when it recommended a
general strike, if necessary, against congeription for overseas
service.

Few unions are ever irresponsible organizations—if for mo
better reagon than that they have mnch to lose, including large
acenmulated funds no less than advanced working standards.
These factors make for a certain eautiousness in trade union
exeentives, unless they have either a militant fire bnrning
perpetually within them, or ulterior political motives, namely
those of the Communist Party. The fact remains that the
Australasian Counecil of Trade Unions, no less than the Labour
Party, has long been pledged to constitutional and reformist
methods. The influence of its leaders on the Australian Labour
Party has been an influence for progressive and reformist
measures. The use of the strike weapon and of other ‘‘direct
action’’ has never, in Australia, seriously threatened parlia-
mentary government, though it has sometimes hampered it.

If the bulk of the unions have been a moderating influence,
small farmers and country townsfolk who vote Labour have
in recent years been a notably sectional force in the Party, snd,
except perhaps in matters of monetary policy, a conservative
force.
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This has not always been so—it was certainly not so in the
"Nineties, the years of Henry Lawson and William Lane and
Archibald’s ‘“Bullelin,”” when men like Spence and Holman
organized the ‘‘back blocks’? for unionism and for Liabour.

Henry George was one of the godfathers of the Australian
Labour Party. So, all unwitting and unwilling and in quite
anolher sense, was English landlordism. Between them, these
two influences, one posilive and the other megative, helped to
nail into the Labour Party Platform ihe early rural policy
planks. But loeal historica] development bad a greaier influence
than either, Unlike the United States, where men kept rolling
Wesl through the 19th Qentury without ceasing to find new
lands to cultivate, Australia found that ils economic frontiers—
its marginal lands—were nowhere very far inland from the
coast. The lands in the coastal belt and the betier watered plains
were soon subdlantially taken np, and, long before the Labour
Party emerged, the struggle of the selector with the squatters,
and of the landless man with both, had produced the slogan,
*‘Tnlock the Land.”’

It was natural that Lahouny, which drew great strenglh in 1he
early days from shearers, farm labourers and ex-miners who
turned to farming, should have adopted the similar ery, ‘‘Break
up the large estates.”” The devotees of Henry George, and other
immigrants with old seores against English landlordism, rallied
to the Party.

The ery for the breaking up of the large estates still figures
in Labour poliey and iz apt to be shouted irrespective of
technical judgments as to the optimum size of holdings for
particular types of farming in pariicular areas. Australian
Labour does not want a nation of toiling peasanis. Russian
experience has shown that the economic unit for eertain pur-
poses may be the collective or co-operative farm. If that is so,
far from unlocking the land, Australia may really mneed to
build up larger units. Labour has yet to face some of these
fundamental issues of rural recomstruction: it has tended to
allow its rural policy to reflect the mind of the small farmer
and of the country-town shopkeeper, irrespective of the objective
demands of technical and economie progress.

But from 1900 all partics have found it difficult to formulate
consistent, progressive programmes for Australian rural indus-
tries. The federal division of powers, which left most aspects
of rural industry to the six State parliaments, successfully ham-
strung any attempts at comprehensive planning and legislation
on & national seale. At gll events many politicians have found
it a convenient excuse for skating over the surface of many
agricultural problems. It is true that with the passage of time
the Commonwealth Government, from its financial and market-
ing responsibilitics, has come to take a much more active part
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in rural affairs. Yot the Federal Liabour Party has developed
little comprehensive rural policy. It qid imstitute a graduated
Federal Land Tax in 1910, aimed perhaps at implementing its
policy of breaking up the large estales. For the vest, it has
proceeded with empirical, piecemeal measures to attvact the
rural votes and has achisved noilable snccesses in recenl vears.

The farmer, for his part, remains a conservative influence in
and on the Party and its policy. He is at least suspicious of,
and usually antagonistiic iowards, the socialist Objective, which
in his eyes means Government boards and departments interfer-
ing in his every activity. The rural element, then, so far as it
earries real weight in the formation of Liabour policy does not
bring nearer the socialist commonwealth.

One more influence must be briefly noticed.

Thig is the influence of the printed word on Lahour policy.
Early defeats and repression turned Labonr men in on them-
gelves and towards such strength as was within their circum-
seribed reach. Many turned to books. Spence of the Australian
‘Workers’ Union wrote thal “‘Labour men are students of
political and social science.”” Tom Roberts, the artist, referred
to Spence himsell as ‘‘a Labour man and therefore a reader.’’
Henry Bournes Higgins, the non-Liabour Attormey-General of
the first Australian Labour Government (1904), spoke with
some surprise of the seriousness with which pioneer Labour
members of the national parliament used to meet on Sundays
to read and discuss theoretical economies.

Elton Mayo wrote :

¢ The Labour conseiousness is the result of much stndy and thoughi—
though of & narrow, and often perverted, kind. For this latter defect
the rank and file of the Labonr Party eanmot be held to blame. For a
centwry at least, society has been even more carcless of working class
minds than of worldng eclass bodies,’’27

The eatly Labour readers achieved a hybrid socialist theory by
mingling what they read in Bellamy and Carlyle, George and
Disraeli, Ruskin and Marx, Kingsley and Dickens. Their
socialism tended perhaps to be bookish and doctrinaive: it did
not always coalesce happily with the empiricism of the early
parliamentary leaders. Yet it did bind the early Labour Move-
ment, however lnosely, to a socialist objective of sorts. On the
other hand, this tendency to bookishness in generally un-
disciplined minds made Labour men pecunliarly liable to the one-
track heresies of eredit-magicians and others who have distracted
whole sections of the Irahour Movement from the socialist goal.

This sketch of the Liabour Party’s theoretical position, and of
the forces at work in and around the Party, reveals several
important influences on the Australian parliamentary system
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of governmmeni. First, the Party, never dogmatic about ity
methods of gradually achieving Socialism, has in practice
exhibited the empirical spiril in legislation and administration
traditional in parliamentary government. While constitutional
difficuliies have to be allowed for, the Party even seems to have
been over-reluctant to try the electorate high in pursuing its
declared objective. Second, insofar as a parly which usually
looks upon itself as socialisi is in faet prepared to go on operal-
ing & capitalist communily in return for concessions, that party
is in a sense ‘‘in opposition’’ whether in or out of office. This
provides an interesting comment on Lord Balfour’s dietum to
the effeci thal parliamentary government requires accord on
fundamentals between the parties. Third, the presence of at
least one potentially ‘‘totalitarian’’ influence in and around the
wider Labour Movement has not proved a serions menace to the
bagic spirit of parliamentary demoeracy. That it has not proved
8o is due largely to the practical good sense of those able and
shrewd parliamentarians who have shared the leadership of the
Liabour Party, and to the firm management of the leaders of ithe
Party ‘‘machine’’ in each State. This is not 10 deny that some
of the rigidities and intolerance which enter into the Party
from totalitarian influences, or in reaction against ihese forees,
have already made themselves felt in our politics. Fourth, the
Trade Union movement in turning periodically to policies of
‘“‘direct action’’ gets up frictions in the working of Australia’s
parliamentary democracy. Fifth, the Labour Party, in dragging
concessions from capitalism or in promoting the principles of
socialism, is driving all the time for a more and more ‘‘ positive’’
State (as distinet {rom the 19th Century laissez-faire State).
Thig is already requiring of Australian parliamentary govern-
ment some considerable self-adjustments, which are, however,
quite within the institution’s capacily. The burden on individual
Members, however, is greatly increased. The same trend is
clearly gseen in Britain, Nome of these influences working from
within the Lahour Party or its environment upon parliamentary
government should be neglected or underestimated.

m

Labour’s organization bears the impress of Labour’s history.

The Labour Parly was founded in 1891, Its formation was
‘“the outcome of the failure of the great maritime strike of 1890,
when. the Trade Unions, defeated and with exhausted funds,
came into politics in order to use the State ag & substitute for
the broken weapon of the Strike.28 The Liabour Party, there-
fore, has From the beginning been an auxiliary of the Trade
Unions and hag had their machinery behind it.’’2? But the 1890
gtrike was only the immediate caumse of the Party’s formation.
In all States of the future Qommonwealth events had turned in
that divection years earlier. Trade unions had, of course, existed



THE LABOUR PARTY 07

for forty or fifly years. They had enjoyed for years before
1890 many of the privileges for which the British unions wore
still struggling years after the British Labour Party’s appear-
ance. Trade unions were fully legalized as ecorporate bodies in
South Australia, for instance, in 1876 when they were still small
and weak, In 1878 had come the eight hours day, within a year
of the formation of the first society advoeating its introduction,
In 1887 South Australia had adopted payment of members. In
most of the other States these reforms had come early, too.
Regular Inter-Colonial Trade Union Conferences between 1879
and 1891 ‘“‘engendered sclf-confidemce and a sense of power,’’
and made for uniformity of aims and methods., The Parlia-
mentary Committee of these Conferences was the lather of the
Federal Labour Party.

National sentiment was early focussed around the Party for
obvious reasons, Labour interests were continental in seope:
the Inter-Colonial Trade Union Conferences had advertised the
fael. Some unions, the Australinn Workers’ Union for instance,
already overleapt State boundaries. The unions stood firm
throughout the continent on the ‘“White Australia’’ issue—and
for its success that principle required such nation-wide eco-
operation.

In 1891, 35 Labour men were returned to the New South
Wales Legislative Assembly of 144 members. Labour election
successes followed in South Australia, Vietoria and Queensland
in 1893 and in Western Australia in 1898, In the first Common-
wealth Parliament the Party held the balance of power. In
1904 a minority Labour Government held office in the Common-
weslth for four months. But office was unexpeeted, fortuitous
and of short duration. An Attorney-General {Henry Bournes
Higgins) had to be sought outside the Party. ‘“To say we were
astonished at finding ourselves in office, deseribes our feelings
very mildly. Nothing had been further from our thoughts.’’30
Out of office again, Labour held the balance of power until the
other two parties coalesced against Labour once-and-for-all in
1908. Tn 1910, in the National Parliament, Labour came mnot
only to office but to power, with c¢lear majorities in both Houses.

The years of holding the balance of power—from 1801 to
1908—have left & permanent mark on the organization of the
Parliamentary Labour Party in Australia, Labour as Third
Party was quite frank about its strategy in those years, As
George Black told the New South Wales Legislative Assembly
when Labour first appeared upon the scene:

" ¢‘The motto of the Labour Party is: Support in Return for Conces-
gions., If you give us our conmcessions, then our votes will eireulate vn
the Treasury henches; if you de not, then we shall withdraw ouxr sup-
port. But we have not come to this House to mske and unmake
Ministries. We have come into thiz House to make and unmake soeial
conditions,? 81
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Labour votes were up for auction but payment had to be in
Labour currency. For such a system to be effective Labour
leaders had to be able to deliver the votes whenever they were
“‘knocked down.’” This meant that Party discipline in the
House was essential. It was, in fact, sirict—sometimes it appears
to have been directed contrary to true Tiabour interest, ag when
‘‘the desire of Liabour to avoid a split in the ranks on ‘the fiscal
issue’ led imperceptibly to its acceptance of revenue -tariffs
which had no protective effect whatever, and even of excise and
sales taxes upon necessities, casting upon the working classes an
almost intolerable burden.’’32 But Labour policy did become
the 1foumda.tion of much of the early legislation of the Common-
wealth.

There was no selfish objeet for Labour Members themselves
in this strategy. Thus for three years from 1906, twenty-five
Labour men in the House of Representatives maintained in
office Deakin and his party of eighteen—‘Such a condition had
no precedent in the history of constitutional government. The
Labour men asked for no personal gain but insisted upon the
carrying of the Party programme.’’38 This was strietly in
accord with the Party’s declared opposition to coalitions or
mergers. It was in accord with the 1905 Conference resolution:

f¢That neither Federal nor Stale Labour Parties should in foture enter
into any alliance extending boyond the life of the then existing Parlia-

ments, nor grant nor promise immunity from opposition at election-
time, >’34

Thronghout those years it was Labour that was respongible
for the tempo and the direction of social legislation. Those were
probably ihe days of Liabour’s greatest active strength in the
electorates, the days of most vigorous life in the leagues and
the branches. Those were the days when trade union meetings
were well attended in most industries, rather than in a few;
when Awustralian Natives’ Association debates and gatherings
drew crowds; when people of all classes still came eagerly and
Irequently to hear serious speakers on political subjects. As a
climax to the period came the Flisher Government of 1910-13
which in a sense marks Labour’s ‘‘ Golden Age’’—insofar as that
is to be found in the past. By 1912 the Party felt justified in
claiming, despite the 1911 Referendum defeat, that:

‘¢So groat has been the progress in the mnational Parliament that the
greator part of the platform constructed at the Brisbane Conference
(1908) has heen made law and placed upon the Statute Book of the
Commonwealth. And so it is necessary that the Conflerence should
make some advance in the direction of our objective by adding fresh
planks to the platform in place of those accomplished. Wa have been
ahle to plaee to credit, as planks made law, six important items, which
in themselves are enough to make all followers of the movement feel a
thrill of satisfaction at what has been done,?’s8
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Labour had found that it could fulfil with credit and profit the
leadership of the Australian Parliament. Appropriately, 1912
marked Liabour’s parliamentary coming-of-age.

The pattern of the Labour Party machine varies to some
extent from State to State, Thus in Western Australia there is
formally less distinetion between the political and industrial
wings of Labour, while in the Hastern States—mnotably in New
South Wales—it has mnot been altogether wnusual to find the
political and indusirial wings at loggerheads, each standing npon
ils distinet ground.

“In New South Wales it is known that the varianee between the
political organization and the control of the Labour Counecil, and ity
organizalion, is not of reeent date, buil has been in existence for many
years....I wank you to follow that the organization in New South
Wales, industrially and politically, is widely separnted. ¥rom the
gtaudpoint of politienl confrol and power and organization work, we
have to depend upon political branches, Without those we would have
no effective machinery to carry cut the work, Some unions do work
for the political machine while others do not. We say that they fight
the political fights, police the booths, collect the postal votes, ete., aml

consequently we feel they are due for proper representation at the
Conferences. ! '36

The financial support given by the unions {o political Labour
also varies very considerably from State to State, but nowhere
seems fo approach the support which the New Zealand waterside
workers’ union alone gave New Zealand political Labour in the
1930’s.87 In Victoria the income of the Labour Party in the
1930°s wag somewhere between £3,000~£3,500, to which must be
added occasional presents and donations, and, in eleetion years,
an election levy. In New South Wales Labour probably relied
more on donations to party funds than did Vietoria, In 1940
the South Anstralian State Secretary complained that the Party
headquarters there had had only £400-£450 with which to fight
the federal elections, and that ten big unions had made no con-
tribution whatever. The Federal Labour Party Exeeutive has
about £1,500 a year for expenses and propaganda if all State
Exceutives pay their full subscription of a penny per member, 38
(At election-time a public appeal has sometimes been made 10
supplement this income.) This Federal fund is administered
by four Trustees.3? From time to {ime impoverished State
machines have had to receive aid from Federal Party funds,

The Labour machine has as its supreme organ the annual
Australian Labour Party Conference or Convenilon (in each
State), surmounted by the triennial Australian Labour Party
Pederal Conference with six delegates from cach State attend-
ing, hetween whose meetings power lies with a Federsl Execu-
tive. The Federal Executive (cregted in 1915) consists of two
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representatives from eaech State. In the States the State
Executive is constituted in various ways. In Queensland, the
Central Executive is made up of 24 delegates elected by affiliated
unions, 11 delegates elected by ballot by the annual Convention,
and one delegate each from the Federal and State Parliamentary
Labour Parties, But this Executive is so large that in practice
most of its worlk is done by an Executive Committee. In New
South Wales, on the other hand, though the Central Executive
also consists of 37 members, they are all elected by the annual
Conference,
The relation of Executive to Conference is ag follows:

‘‘Convention draws up the Constitution and the rules of the Party; it
builds the Platform of the Party, establishes the principles of the
Party, and visunlizes the objective of the Party, and having done these
things, it direets that an Exzecutive shall he sel up whose job it shall
be to govern the Party in between the Conventions, stipulating that all
thmgs shall be done in conformity with the Conatitulion, the Rules,
the Platform, the principles and the spirit of the Movement,’ 40

The all-powerful Conference or Convention, or its Exceutive,
has the final say in endorsing candidates chosen by Electorate
Couneils or electorate ballots to stand as official and endorsed
Labour candidates for Parliament. In some cases in particular
States pre-selection has actually been by State Conferences. For
a party member to stand against an endorsed party candidate is
to ineuyr expulsion from the Party.

Btate Executives have in some cases attempted to direct
Labour Members of the Commonwealth Parliament who came
from their particular State to vote in a certain way in Cancus
and in Parliament, on pain of losing official endorsement at the
subsequent general election. To counter this State interference
with Members, the Federal Execulive in 1935 resolved that no
State Executive could issue instructions to a Federal Labour
Member on & matter of Federal policy.4?

Just as pressure has in the past been exerted by State Execu-
tives on Federal Members of Parliament, so conversely during
the conscription campaign of 1916 'W. M, Hughes tried to exert
pressure on State Bixecutives in favour of his side in the split.42
All State Executives rejected his advances, thus confirming his
isolation from genersl Party opinion.

Since the 1914-18 war Australians have come to under-
stand the essentially democratic nature of the pledge which each
Labour candidate signs. They have also accepted its permanent
place in Labour politics. In consequence the old controversies
over it have died down. But because of its place in Party
organization and its effect upon parliamentary government, it
is necessary briefly to examine its history.
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The pledge goes back to the days of the first New South Wales
Parlisment to which Labour men went as a party. IL was
perhaps inspired by a similar practice among the ‘‘Parnellites”’
in the British Parliament. As a third parly, seeking successfully
to exploit its tactic of ‘‘Support-in-return-for-Coneessions,’’
Labour had always to be in a position to deliver the full guota of
Liabour votes to the higher bidding party. So it was that George
Black won most of the Liabour Members to sign the first pledge:

¢¢That in order fo secure the solidarity of the Labour Party, only those
will be allowed to assist at its private deliberations who are pledged to
vote in the House as a majority of the Party sitting in Caucus has
determined. Thorefore we, the undersigned, in proof of our determina-
tion to vote as a majority of the Party may agree, on all oceasions
considered of sueh importance as to mnecessitate a Party deliberation,
have thereunto affixed our mames,’’43

Then at the 1893 New South Wales Liabour Party Conference,
W. A. Holman moved :

‘¢ (A) That a Parliamentary Lmbour Party to be of any weight must
give & solid vote in the House upon all questions—affecting the Labour
Party, the fate of tho Ministry, or calculated to establish a monopoly
or to confer further privileges on the alrecady privileged classes—as
they arise; and

(B) That accordingly every candidate who runs in the Labour interest
should be required to pledge himself not only to the fighting platform
and the Labour platform, hut also to vote on every oceasion specified
in Clause (A) as the majority of the Parliamentary Labour Party may
in (aucus decide.’’4

To-day the Labour candidate pledges himself in the following

terms:
¢‘I hereby pledge myself not to oppose any solected and endorsed
candidate of the Ausfralian Lnbour Parfy. I also pledge myself, if
returned to Parliament, on all oceasions to do my utmost to ensure the
earrying out of the prineciples embodied in the Labonr Platform, and
on all such questions, especially on questions affecting the fate of a
Government, to vote as & majority of the Labour Party may decide at
8 Caucus moeting, I further pledge myself not to retive from the
contest without the consent of the Executive of the Australian Labour
Party. I also pledge myself to actively support and sdvocats at all
times the Party’s objective—the Socialization of Industry, Produstion,
Distribution and Exchange,’45

Thus the Labour Party’s changed status—from third party
with the balance of power, to one of (in effect) two parties,
either in office or official opposition-—has made little difference
to the form or importance of the pledge. For, ‘whether ome of
two or three parties, Labour has always been in the same position
of seeking to breach the positions of powerful vested and privi-
leged economic and socisl interests, To get results it mugt insist
on reliable support from its Members of Parliament. As long
as decision-taking, whether at Conference or in Caucus, is &
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democratic process, involving prior diseussion, the Federal Party
is umlikely to snffer from machine control (which ig more prob-
able in the narrower State sphere) or the stifling of the faculty
of independent individual judgment in its Members. In the
parliamentary °‘warfare’ itself there is room only for a solid
front—not for the airing of domestic issues—in the face of the
13 enemy. 2 -
Many years ago it was suggested that signed, undated resigna-
tions from their parliamentary seats should be reguired of
candidates—to be dated and forwarded to the Spesker (or
President of the Upper House) by the Party in the event of
hreaches of the pledge. But this never became the practice,
though the parallel electoral principles of ‘‘Imitiative, Refer-
endum and Reeall’’ remain among the nominal aims of Labour,
a survival from pre-1914 days. Rather, sanctions were left
in 1he hands of those with power to give or withhold endorse-
ment for the next elections—the rank and file or those to whom
they delegate such power. Thus in 1941, when Maurice Black-
burn was expelled from the Party by the Victorian Executive,
he did not lose his parliamentary seat forthwith., But as an
expelled member he lost eligibility for endorsement as offieial
Avstralian Labour Party candidate for Bourke at the next
general election, unless reinstated in the Party in the meantime.
In most clectorates, and in the cases of most 1ndividuals, loss of
endorsement is tantamount to loss of any real chance of election.
But the Parly as a whole and its Executive in particular fully
appreciate that they must be able 1o count on local Party
branches not to support a Member who has forfeited endorse-
ment,
¢¢Unless you ean turn the member out who defaults, it is no good trying
to bind him. The man who votes against the majority of his party is
not likely to do so unless he feels sure that his constituents are with
him, bence that he will not be turned out by them. What we need,

then, ig active, well-organized leagues in cach constitueney, and then
there will be no fraitors,’’46

This whole principle of party solidarity—basically, of class
solidarity—backed by the pledge and sanctions was a significant
departure from the particular idea of representative government
which finds its classical definition in BEdmund Burke’s ¢‘Speech to
the Electors of Bristol’~—a conception altogether too aristocratic,
ag expressed by Burke, for the present time and age. Labour
has never made anything but frank affirmation of this fact.

A Tiabour Member of Parliament is selected by the Party and
returned by its supporters to do his utmost to implement the
programme laid down and approved by the Party Conference
of democratically-elected branch delegates. The rank and file
of the Party is thus ultimately sovergign and Members are to
the extent that the programme is defined, its volunteer agents.
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Those who vote Labour are aware of the Party’s constitution,
or could be for the asking—or the reading. They are similarly
aware of the Party platform and ihe faet that the Labour
candidate is pledged to implement it and to vote as the majority
of Caucus lays down. These facts are all public knowledge.
The Labour caucus organization in Australia persisted and

succeeded where in BEngland the contemporary designs of
Joseph Chamberlain (Iaberal) and of Randolph Churchill
(Tory) melted away. As will be seen below, these eaucus
principles were something of au innovation in parliamentary
government. Even some Labour stalwarts could not reconcile
themselves to them when they first emerged. Amongst olhers
a future Prime Minister of the Commonwealth, Joseph Cook,
left the Party for the camp of the parliamentary enemy, com-
plaining that :

‘“The pledge destroys tho representative character of a Member and

abrogates the electoral privileges of a constitueney.’’¢7

To the charge of being enslaved, Liabour Members had a ready
answer:

¢¢Will our crities, who accuse us of not being free men, iell us by what
we are bonnd, save by our own word, freely given? If we believe in
cortain principles, ought we mot to do what we can fo give effect to
them? And if we are not ashamed but rather glory in our cause, why
should we not openly testify to ifs virtues and solemnly pledge our-
selves to stand by itY Do we eease to be freo men beeause we sarnestly
advoeate certain principles which we beliave to be essantial to the soeial
and industrial salvation of mankind$ Or because we pledge ourselves
to do that which we declare above all other things ought to be dome
and must be done if the people are to be economleally saved§’’ss
And on another oceasion W. M, Hughes swept aside the charge
of repression of individual will as something which did not arise:
“‘The repression of individual will imvolved does mot comeern us,
hecause no one is bound to come into the Movement or forced to remain
in it,* %40
In 1915, for instance, Frank Anstey, fully appreciating the
basis of party memhbership, and his own obligation not to speak
publiely in opposition to settled Labour policy, left the Party
in order to eriticise what he conceived io be its preoccupation
with ““militarism.?’50 He subsequently rejoined the Party and
died one of its honoured veterans, Prior to leaving the Party
for that purpose, Anstey and others who shared his views had
maintained a loyal silence:
¢Not only has no seetion of the Labour Party in Australin, Common-
wealth or State, taken up a position of hostility to the prevailing
sentiment throughout the eountry, but not a singls Labour politieian
or Trado Unionist loader has—publicly, at all evants—adopted an
attitude of opposition or even detachmeuf in eonnestion with the steps
which Australiz has deemed it necessary to take in the interests of the
Empire and for the protection of her own shores.’’S1



104, PARLIAMENTARY GOVERNMIENT OF AUSTRALIA

The fact remaing that prior fo 1914 there was great eriticism
of the caucus principle and the pledge from non-Labour diree-
tions, George Reid referred to Caucus as ‘‘that ambitious and
despotic organization which achieved so muech.”’52 Porrest
quoted Deakin as saying of Liabour that ‘‘il compels a minority
to vote againsl judgment and against conscience, and threatens
the independence of its members, and is dangerous to the com-
munity.’’58 Bui Henry Bournes Higgins, the only non-Labour
man to have had even a short experience ingide a Labour
Cabinet, said after four months in the 1904 Labour Government
that he had never felt the pressure of Caucus.

W. G. Spence has left an aceount of how Caueus worked in
those first eight years of the Commonwealth Parliament when
Liahour, as third party, held the balance of power:

¢¢The party meots every Wednesday morning, On measures affecting
the platform the paily votes ave molidly together. On all othe: ques-
tions each member is ahsolutely free to vote as he likes, Al important
bills, whether affecting the platfoxrm or not, are discussed and in most
cases remitled fo a commifice of the party, who go through the measure
and recommend amendments, The Leader would then take these
amendments, if approved by caucus of the party, to the Minister in
charge of the Bill. Many would be accepted, others would ho left to
the House Lo decide. This method helped to improve legislation and
justified the claim that the party wielded an influence far greater than
its numbers warranted. No other paity worked so hard or so effiei-
ently; hence the good donme. The relations with the Government were

open and above-board; the Cabinet readily considered any suggestions
made by the party.’ 54

‘When Labour became, in 1909, one of two parties in the House,
a Caucns decision was followed by no such negotiation with
another Party—every decision then was translated into a vote
in the House at the appropriate division.

The Labour leaders who parted company with the Party over
the Conseription issue in 1916—notably Hughes, then Prime
Minister; W, G Spence, then Minister; and Holman, then
Premier of New South ‘Wales—had all previously been enthu-
siastic supporters of the ‘“pledge’’ and of eaucns and rank-and-
file eontrol. Hughes and Holman have already been quoted on
the subject. If that were nol enough, here is another pronounce-
ment by Hughes:

‘‘During the whole time I have been in Parliament, covering the entire
period of the Solidarity Labour Party’s existence, no league or union
has ever dictated to me as to how I should vote. In fourteen years I
cannot recall half-a-dozen oceasions upon which the Labour League,
which has done me the honour to gelect me as its representative to

contest every election, bas written me in respeet to prospective legisla-
tion, * 56

‘When, therefore, these men, as leaders of the country, clashed
with Caucus and were ‘‘politically incinerated by their own
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contrivance,’’5¢ the people rightly discounted their new-found
crilicisms of Caucus and the Pledge. It was {oo late for Hughes
to turn round to complain that:

‘‘The official Labhour Party is no longer master of its own actioms, It
is &, mere pawn in the hands of ouiside bodies. It does what it is told
to do. If a member dares to murmur, to speak as he thinks....he
livep with the sword of excommunieation suspendsd over his head.'’s?

The Labour rank-and-file were able to talk as Yughes and
Holman had talked in their early days:

‘*Premier Holman does not hold the fate of Lahour in the hollow of
his hend, Ho is not its Leader, to turn it this way or that way as he
chooses. II¢ is Labour’s servant, and his Government i Labour’s
servant, and if they have not sufficient humilily to glory in rendering
service to Labour, if, in an cxcass of self-esteem, (hey scek to oxercise
the power of masters over Lahour, then the sooner the situation is
defined the better for all eoncerned....Premier Holman has been put
at the head of & Labour Government te consummate the will of the
Labour Movement and not to ael upon his persenal judgementi,®’s8

Such an attitude can, of course, be carried much too far, as
when the same journal wrote of the Labour Movement:
‘¢Ti, represents a phase of evolution infinitely in advance of the days
when the workers had to be ‘led’. They have no use for leaders. In
eonference assembled, they formulate their policies and decide their

tacties. In mutval associations they select their candidates and conduet
their eampaigms.’’59

This is as extravagant in one divection as the statement of a

New South Wales Labour Minister in a later State Cabinet was
in another when he said;

‘‘The QOahinet has one leader, who ammoumces its policy. When he
announees it, we follow, and as soon as he announces it, we know where
we stand. We do not seek to know what he is going to do, and aie
prepared to surronder our yudgment, if neeessary, in advance,’%00

The crilicisms of the Cancus and Conference control of Labour
policy have been many. Amongst them we may list the follow-
ing. The pledge to vote as the majority of Caucus decides leads
i0 & waning of regard for personal principles, The system is
apt to lead to the formation of a caucus within Caucus. It
discourages brilliance and originality, the exeeptional man tend-
ing to be always suspect. Caucus and Conference are apt to be
impatient with the Ministers’ diffieulties—frequently out of
ignorance of those difficulties. Parliament may be committed by
a narrow majority of Cauncus to a policy to which a majority of
Parliament is opposed. Since Labour Senators sit in Caucus,
the policy of the Honse of Representatives may really be deter-
mined by men not members of that House. Caucus itself is bound
by an ouiside hody—the Triennial Federal Counference of the
Party and its Executive.
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But Labour hag answers to all thege objections. As a freely
pledged man, a Labour Member should not find it contrary to
his principles to vote for measures in accord with the Platform
or in defence of a Liabour Government, It is true that groups
may appear within Caucus, bul this is true of any body of men
and women. This is not peculiar to the Labour Caucus., (In
instances like O'Malley's campaign for the Commonwealth Bank,
these groups usually reflected strong outside rank-and-file
opinion.01') As to the discouragement of brilliance and origin-
ality, Cancus has occasionally chosen as Ministers men less gifted
than others available, but it has often done so with other weighty
and revelant congiderations of character and judgment in mind.
The fates of the Rt. Hon, R. G. Menzies at the hands of the
anti-Labour Parties in 1941, and of Mr. Hughes in 1923, seem
to show that suspicion of the exceptional man wmay be a general
political failing rather than a peeculiar quality of the Labour
Caucus, even if it does exist in Caucus. Cauecus is apt to be
impatient at times with Ministers, but onee Ministers’ difficulties
have been explained to it, Caucus has almost unexceptionally
given patient and loyal support to the Ministers in the face of
outside eritics. Tt is in the intevest of Labour ihat Caucus
should when necessary be eritical of Ministers’ doings rather
than that Cauncus should be a body of ‘‘Yes-men.”’ As for the
coraplaint that the Caucus {ail wags the Front Beneh dog, it
is very far from being the truth. If Labour has been returned
a8 a majority to Parliament, it has to implement Labour policy
ag the Platform declares it, or, in vital matters on which the
Platform is silent, as a majority of Labour Members decides.
If a Labour Member is loyal io the pariy principles of majority
rule, he goes into the House prepared in the Party interest to
vote as a majority of his Caucus colleagues decides. As often as
not he will himgelf be part of the Caucus majority. In the
extreme case, if be fervently believes they are wrong, or that
Labour policy is wrong, he can abstain or vote with the anti-
Labour parties and leave it to his Party to decide whether it is
prepared to entertain his continued membership.

The Caucus system is not a negation of the democratic parlia-
mentary system. Soundly and properly used, it has become an
integral part of Ausiralian parliamentary life. Tt has been
largely adopted by anti-Labour. Parliamentary government
cannot be at once stable and progressive without some degree
of party eohesion and discipline, Better that the great decisions
in national polities shonld be taken by a known, elected and
accountable body of men than by unknown and irresponsible
outside cliques like those which have from time to time decided
or greatly influenced the policies of some Australian parties.82
o long as Caucus discussion and eriticism iz free and un-
hindered. it constitutes another tempering agency in the demo-
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cratic process, another barrier against the substitution of virtual
plebiseitary dictatorship for parliamentary government,

Caueuns deliberations are essentially regulay private meetings
of Party Members, No one else is present. A member of the
Parliamentary Party is Secretary of Caucus. Secrecy is the
formal rule. In fact, Caucus business is all too frequently
revealed to the public ear—either by malcontents against whom
Caucus decigions have gone, or by indisereet members who {ail
prey to the ‘‘ pumping’’ of the experienced parliamentary press-
man. In either case, the Party’s interesis tend to suffer.

Not that breaches of Cancus seerecy are confined 1o the Labour
Party. If anything, more anti-Labour internal strife has in
recent years been given publicity after party meetings than has
ocgurred in Labour’s case. Just how unfortunate this can be is
clear from a case which oceurred during the Representatives’
debate on Labour’s 1941 Budget. The anti-Labour pariy met
early on the day when the Leader of the Opposition was to
resume the Budget debate. Its proceedings were noised abroad
in the lobbies. As a resuli the Prime Minister apparently knew
beforehand in some detail the prineipal arguments which were
advanced in the House by the Leader of the Opposition. In
consequence he was able to make a devastating point-to-point
reply, which had additional force in that it was, o all outward
appearances, entirely extempore,83

The greatest sin which a Labour Member of Parliament can
commit is to “‘rat.’”’ ‘‘Ratting’’ is the process of deserting one’s
party to join its opponents. It is thus the equivalent in the
political wing of Labour to ‘‘scabbing’’ in the industrial wing—
‘‘seabbing’’ being a failure to act npon a majority decision of
one’s union, more particularly in the event of a decision to
strike. 'These two failings stand at the opposite pole from the
Labour virtue of solidarity. They stand thus at the extremity of
the catalogue of sins because a party of the poor and relatively
under-privileged must rely on the effective marshalling of
numbers to prevail against established wealth and power and
privilege. Labour is not sparing, therefore, of those who fail
in loyalty.

These desertions tate back to ihe heginnings of the Party.
Ever gince, it has been the experience of the Party that:

©Q0nee or twice in a gemeration, under the influence of some great
temptation or some malignant but powerful personalify, men, taking
courage from their numbers, aet in concert and go over io the
enemy. 04

Those words were written, almost prophetically, by W. M.
Hughes eight years before he himself, from the highest place to
which the Labour Party could raise any Australian, the Prime
Ministership, chose to walk into the camp of the enemy rather
than how to tha contrary opinions of Cauens and the Party in
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the country. In forming a Government early in 1917 with the
anti-Labour elements in the National Parliament, he dealt
Australian Labour the severest blow it has ever received. In the
ensuing quarter of a cenlury Labour was never again in power
and only once, for two years, in office.

The reasons why Liabour men desert are mainly three. First,
they may sincerely conclude in their own minds that they
can no longer subscribe to the Party platform or procedures.
They therctore decide to leave the Party, but, since they still
wish to be aetive in public life, they join the other Parties in Par-
liament, Sometimes they may attempi to continue as Indepen-
dents. Neither path is easy.

‘It is & terrible thing for a Labour politician to set himself against
the machine. Tn the first place the chances are that his vebellion will
fail; instead of breaking the machine he will be broken by il; instead
of a ‘split’ there will be a ‘purge’. The rebel is gambling with his
career and the odds are against him. Moreover, he is brosking an
ingrained habit of obediener, violating a solemn pledge, renouncing old
comrades and loyalties. Nothing but the most intense conviclion, or
the most insistent necessity, will drive him to mutiny,’’6s

The second reason why a Labour man may depart is the most
disercditable of all—he may be ‘‘bought.’”’ There are apparently
always those who will willingly ‘‘buy’’ an able and vigorous
(therefore a ‘‘dangerous’’) Labour man—or a Labour man
whose journey across the floor of Parliament will bring down
a Labour Government. And Labour men, if their convictions
and loyalties are not firm, are often in a situation where
monetary lemptation will prove great, for Labour wmen are
customarily men of liftle income or property beyond their
parliamentary allowance. It is thus not without significance
that in 1941 the new Labour Premier of New South Wales, who
had had experience in a previous State Labour Cabinet, was
reported to have appealed to his Ministers ‘‘not to be tempted to
take one penny outside their Ministerial salaries.”” He went on:

¢ The Government has been returned with one of the greatest majorities
in political history. As Ministers you have tho econfldence and goodwill
of a people who have placed their trust in me and in the Labour Party
of this Sfate. I ask you to do nothing fthat would undermine and
dostroy the confidence of the public or besmirch the reputation of my
Government. Your salaries are sufficienl for your requirements.’’66

In the federal sphere there have been ocecasional allegations of
“gelling-out’’ to the ‘‘enemy.’” Thus the whole of the cireum-
stances in which the realignment of party forces oceurred in
February-March, 1917, caused unpleasant speculation.87 1In
the debates at the time Senator D. Watson, for instance, told of
the pressure put on him to desert to W. M. Hughes’ new com-
posite party and so to assist it to a Senate majority. Watson
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said that Senalors Givens and George Pearce had successively
attempted to persnade him to leave his Party. He was then
summoned by the Prime Minister, Hughes, who opened the
interview by asking what prevented him coming over to the
““Nationalists’’:

‘*T replied, ‘The Labour Movement’. He said, ‘Why more you than
myself, Chris. ‘Watson, George Pearce, and others who are equally
attached to the Labour Movement?’ T said T could not discriminate in
that way as it was within their rights to aect as they thought fit, Thev
had been resting for many years in the lap of the Labour Movement,
and had seen many yoars of public service; whilst I stood at the thres-
hold of my publie earcer. IIe asked me did money stand in my way,
a8 T would lose nothing by coming over {¢ them, and stated that he had
never deseried any man who had stood to him, I replied that I had
too much regard for the Movemont to acl in any way in opposition to
its inlerests or betray its confilence. I said, ‘What would the men of
Noweastle think of me wero T to do anything contrary to the wishes of
tho party to which I belong?’ He said, ‘If you don’t like 1o live in
Neweastle, we ean find you another place’....I replied, ‘Oh. I eould
not think of thai,’ He then suggested I should resign my seat and
allow the vacaney to be filled, promising that a position should be
found for me, I stated thai I could not think of desorling the Move
ment, and leave my mates in such o erisis, as T had always iried lo
act straight forwardly, and be able to look my associates in the
face....‘I could never scab on my mates’.’’68

The third principal reason why Labour men have deserted
their Party—fthe mosi complex of the three—lies in the gaps
which almost inevitably develop between the Labour-man-
become-Minister and the rank-and-file of Caucus and of the
Party in the electorate. The Minister becomes engulfed in his
new job, his time is not his own, he moves, however temporarily,
into a new income-group, his whole surroundings are new—no
longer those of his pre-Ministerial days. Ile becomes “‘painfully
aware of the limitations placed upon his power by consideration
of finance, by constitutional usage, by the traditional procedure
of his department, and by the very multiplicity of conflicting
claims upon his favour.’’¥ He comes to be, al first sub-
conseiously, then perhaps all too consciously, on the defensive.
However well-meaning he may be, the rank-and-file feel, or
imagine they feel, the subtle overtones and underiones of a
changing relationship. Some of the rank-and-file show their
feelings—-feelings often aggravated by divappointment that
Caucus had not chosen otherwise in eclecting the Ministers,7¢
An individual Minister finds himself instinetively drawn by
fellow-feeling and common lot towards the other Minjsters for
mutual support and collective defence against any hostility,
impatience or criticism which comes up from the ranks. This
sitnation in which a Minister finds himself iy experienced in an
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even more acute form by a Labour Prime Minigter, the embodi-
ment of the collective leadership, the spokesman for Cabinet and
the custodian of the prestige of the Ministry, The rank-and-file
in its more sober moments recognizes the tension in these rela-
tionships. Thus a majority of Federal Conference in 1919
firmly rejected the suggestion that five Members should be set
to wateh each Minister and, in effect, to share his responsibility.
For they saw that Cabinet Government would become impossible
under such conditions.

But in moments of great stress, of danger or adversity, or in
the cases of over-masterful men who have climbed to power on
the shoulders of Labour only to chafe at the obligations which
Labour asks of its leaders, gaps between leaders and men have
been apt to become yawning chasms.

“In all sueh cases, however, there is a legitimate element of critiaism
of the movyment by the leader. The movement iiself is too hasty in
its judgment, too ready to excuse its own failings by blaming the
leader, and too apathetie to avoid mistakes by prolonged discussion and
diselpline, The movement too easily blames the lost leader to aveid
analyzing its own weakness.’ 7t

Such appear to be the tangled elements behind the process of
desertion which has lost to the Labour Party many who rose by
its goodwill and its sacrifices and its loyalty as much as (some-
times more than) by their own native ability. Apostasy is a
one-way traffic. A party which places this at the head of
its list of mortal sins is not likely to welcome those who have
sinned in the same way against anti-Labour, Lahour holds that
there is no place for the unreliable of any party in Labour’s
ranks. So Liabour has nothing to balance against the defections
of Prime Minister Hughes and Premiers Holman and Hill, or
Cook and Lyons who became Prime Ministers subsequently, or
Tom Glassey or Trenwith, George Pearce or W. G. Spence, save
the knowledge that none of them was indispensable and that the
party lived on, This phenomenon of ‘‘rafting’’ by Labour men,
irrespective of whether particular men were more sinned against
than sinning, has been a recurrent feature of Australian parlia-
meutary life: it is at once cause and symptom of much that is
distinetive in the Australian development of parliamentary
jnstitutions: history snggests that it is a contingeney never
entirely to be disconnted in surveying the parliamentary scene.

Parliamentary life in a democracy is far removed from court
life in the days of chivalry. In Labour polities honours fall,
not to your knight in ghining armour, but to the popular and
experienced party man who has served a thorough and faithful
apprenticeship. Parliamentary life itself performs a selective
funetion. The exacting routine of parliamentary processes is
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rarely & happy hunling ground for shining knights. It rarely
gnits men of that lemperament. It calls for too much hard,
level-headed work; it calls for very little glamour.

The list of Australian Labour’s federal leaders reveals a sue-
cession of solid, honest, faithful, conscientious and able men.
None, with one possible exception, was brilliant; one or two
could perhaps fairly be described as distinguished. In each, the
practical man had firm control over the idealist. In each, the
capacity to coneiliate and to work a mixed team was apparent.
In a party as given to factions as is the party of reform in any
country, this capacity to conciliate and manage was indispens-
able. It is hard to believe that all Liabour’s leaders were funda-
mentally socialists, except on the broadest definition of the term.
One or two were inelined to be vain and jealous of powerful
colleagues : but not to any fatal extenl. Though each was duly
chosen and acclaimed, not every one possessed the full range of
qualities necessary in a national leader. Not all of them, of
course, had oceasion or opportunity to develop their qualities of
national leadership. Watson was Prime Minisier for only four
months; when Labour came to office again he had assumed the
role of elder statesman., Tudor and Charlton led the Party in
the decade after the Conseription splil: each handed over with-
out achieving the Prime Ministership.

A brilliant erusading socialist, even if he maintained his
ardour and his socialist zeal keen and bright through a testing
parliamentary apprenticeship, would probably prove tempera-
mentally incapable of that side of leadership which is vital to
the holding of Labour together, in and ont of Parliament, The
need for special qualities of patience and conciliation arises in
part from the fact that he must eontrive to maintain his leader-
ship' not only in Cabinet, Parliament and the country but in
Cauncus, too; and of the four Cancus is often the most trouble-
gome and exacting. Centrifugal forces are present in all political
parties—what are often taken as ‘‘limitations and equivoca-
tions’’ in a leader are frequently ‘‘not the immediate produet
of his naturally honest mind, but the dubious, deliberately-
fashioned devices of a leader who has to satisfy an army which
carries several mutually exclusive standards.”’72 Labour has,
once or twice, realized the need for and the value of some sort
of a knight in shining armour. At the time of the 1919 elections
the then leader of the Party, Tudor, was of little standing out-
side Vietoria. ‘‘A.change was made, therefore, in the leadership
by the appointment of Mr, Ryan, then Premier of Queensland, to
the novel office of campaign director, so that Mr, Tudor retained
his dignity while losing his importance.”’”® Ryan, though not
perhaps strongly socialist, was fresh from his leadership of the
opposition to W. M. Hughes’ wartime ‘‘autoeracy,’?
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The exception amongst DLabour leaders is William Morris
Hughes. That Hughes was for long a faithful Labour man is
undoubted. That he was organizationally creative and tactically
often brilliant is unquestioned. That he was a sincere reforming
gocialist in his Labour days cannot be questioned—his *‘Case
for Labour?” is still the classic statement of the Party’s fajih.
That he always had enemies in the Party is true: that is the
lot of any brilliant and ambitious man. His undoing in the
Party which above all others prided itself on the democratie
nature of its Conference and Caucus rule was his autocratic
temperament. ITe had no inclination, and (especially in the
midst of war) little time for making a regular formal obeisance
to the rank-and-file. Even that might nol have been fatal His
downfall was rather that he made no attempt to conceal his
attitude but rather spoke it out loud and bold. As one non-
Labour eritie wrote:

1¢What one does miss in Mr, Hughes is the ttue demoeratic temper or
the true Libaral doerrine, Though efficient and tolerant he is never-
theless an autocrat. This trait crops up continuously. Tle amused
averybody at the Lord Mayor’s Dinner recently by saying that the war
would be won by the very few m authority and not by the many-headed
rabble. One feels that Mr. Hughas is leading a Lobour Parly somewhat
by accident, that had eireumstances been different he might have been
leading another ecetion of {he community,’’74

The time had, indeed, long passed when Hdmund Burke could
coldly tell the electors of Bristol that while he appreciated their
confidence in him he must keep them firmly at arm’s length
while he thought out for himself the speeches and votes he would
deliver as their representative. For Hughes to refer to the
rank-and-file as the ‘‘many-headed rabble’’ so soon affer the
Sydney ‘“Worker’’ had served notice on Premier Holman that
Labour had no longer to be led and indeed had mo use for
leaders, was to court trouble. Retribution followed swiftly and
the most remarkable man who has ever led Federal Labour
justified the premonition of the critic who felt he might well be
leading *‘another section of the community.”’

Lahour leadership is very mmeh handicapped by the tradi-
tional Australian Liabour suspicion of ihe intellectual and the
expert. For that attitude of distrust has meant that Labour
hag not had a body of economic and other experts of its own to
whom, in and out of office, it could confidently and regularly
turn. for informed advice. This puts a great strain on Labour
Ministers and particularly on Liabour Prime Ministers, though
the period of office from 1941 probably marks a turning point in
this matter. Whether reliable expert advice will be available to
Labour in Opposition in the future is, however, still a moot
point. This lack of intellectual and expert strength affects the
whole Party, in and out of Parliament, and not merely its
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leadership. In its move self-analytical, clear-sighted moments
the Party sees this deficiency. At the 1921 Brisbane Conference
of the Federal Party, for instance, the adopted platform con-
tained not only the plank:

‘¢Government of natiomalized industry by boards upon which the
workers in the industries and 1 {he community shall be represuuted.’?

but also the corollary:

¢/The setting up of Labour research and Labour informution bureans
and of Lahour educational institutions in which the workers shall be
trained in the mavagement of nationalized industries,’’

In 1937, after a visiting English economist had malerially
asgigted in an Arbitration Court vietory, there was some talk in
trade union and Labour cireles about spending £1,000 a year on
an economic adviser. But il would seem that such suggestions
do not have deep roots in Labour convictions, They are made
and little or nothing comes of them. Such a negative attitude on
the part of the Party in this matter reduees its capacity to attraet
and hold that considerable body of scientists, administrators, and
middle-class technicians who have to be convineced to be won.
There is an intelligent as well as an unintelligent floating vote;
Liabour seldom wins the former by its intelleetual appeal, though
it sometimes wins it by default on the part of anti-Labour,

The well-educated and well-read man who is attracted to the
Party complaing that he finds himself among fellow party
members whom, usvally through little fault of their own, he
feels to be at once ignorant and unappreciative—even openly
sceptical and scornful—of the heritage into which he has had
an entry. Over a period this diffieulty often disheartens the
‘“intellectnal’’ whose natural sympathies are with Labour.

For some of these deficiencies the arbitration system is some-
times blamed:

“¢I think the worker would be better off if lie bencfited himself more
directly. I focl that the element of legalism which i3 charactoristic of
Australian labour conditions is demoralizing to the union movement
and the self-organization of the workers. They do not think out their
seonomic problems as they are foreed te do in othor eountries,’’75

Perhaps more deeply responsihle wounld be the national eharae-
teristic of ‘‘anti-intellectualism’’ which quite transcends party
lines. At all events the result is appavent to the visitor and the
Australian critic alike:

*‘Lpbour ideals are mot clearly defined. The Labour movement, in
contrast to the Euglish movement, has almost no intellectuals prominent
in the Party to formulate a definite philosophy, Australian Labour
leaders have been suspicious of imtellectuals and have not encouraged
them to join the movement,’ 78
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That was the comment of an observer who had watched Labour
in the face of unparallcled depression. He ig in agreement with
a critie who was watching Labour face to face with post-war
(1920) problems:
‘‘The Party, moreover, has done no political thinking for ten years,
It has been a party of politieal manceuvre only; all the intclleetual
socialists and radieals are in revolt against it; il is a highly organized
machine, which means that a long apprenticeship must be served, and
much log-rolling take place, before a man has a chance of selection,
Thus the persornel of the Labour Party has become deplorable.”?77

These faults are not to be remedied by simply sctting up szome
*¢Central Socialization Committee’’ to hand out socialist propa-
ganda, as the 1930 Conference of the New South Wales Labour
Party did, though that may be better than nothing, What seems
to be required is, first, a change of Liabour attitude to the gincere
intellectual and expert, and, secondly, heed to the words of one
of the mogt infiuential of British Liabour intellectunals:

{¢There is and there ecan be no valid substitute for the inspired and
undorstanding kecnness of n nueleus of real socialists as the driving
force behind the machine...,It is indispensable to avoid the appear-
ance of setling up in any semse as rivals to the Pariy, either in the
flald of orgamization or in that of programme-making....Tho only
kind of Sociabst-making body which can do its job properly under
present conditions is one in which membership is regarded as a privi-
lege and a serious obligation.’’?8

The relevance of all this criticism for the Australian Federal
Parliamentary Labour Party is readily apparent to any reader
of the collections of documents covering the economie crigis of
1930-32 made by Shann, Copland and Janes, From those
documents it is quite plain that even the ablest of the Lahour
Government leaders were confused, tnecertain, and sometimes
baffled in the face of that catastrophe. They lacked at once the
experience and the expert adviece from men with their own
gympathies with which to stand up to the interpretations of
events and suggestions of ways and means given them by
bankers, non-Labour economists and public servanis who in
reality were at that time almosi as confused and ignorant as
they were themselves of many of the possibilities in the situation.

This does not mean that experts and intellectuals invariably
have the answer to every problem confronling Labour, But they
are most necessary contributors to the answers, if only to the
extent of clarifying issues and implications. And whether ingide
or in the following of the Parliamentary Party they ean be an
invaluable leavening and stimulus. To take but ome instance,
the hand of the British Labour Party has in the past been
strengthened by the Haldane Soeciety (a group of socialist
lawyers) which drafted Bills while Labour was still in opposi-
tiom, for private disecussion by the Party, for the education of
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Liabour Members and, where desirable, for propagands pur-
poses.”® The contribution of the Fabian Society to the British
Labour Party is even better kmown. Without such bodies of
technically competent advisers in several fields the Australian
Labour Party, in or oul of office, will be unequal to the many
complexities of modern social and economic organization.
Whether capitalism is being demolished or socialism built, some-
thing more is required than marching seven times around the
walls or foundations and shouting. A parliamentary party needs
more behind it than division majorities. There must be
intellectual as well as campaigning zest as a basis for achieving
and utilizing power.



CHAPTER IV
THE PARTIES OF TOWN AND COUNTRY CAPITAL

¢‘The most common and durable sovrce of faetions has been the
varous and unequal distribution of property. Those who hold and
those who a1e without property have ever formed distinet intevests
iu soelety. Those wha are ereditors and those who are debtors, fall
under a like diserimination. A landed inlerest, with many lesser
interests, grow up of necessity in eivilized nations, and divide them
mto different claases, actuated by different sentiments and views.
The regulation of these varions and interfering interests forms the
prineipal task of mecdern legislaiion, and involves the spirit of
party and faction in the necessary and ordinary operatioms of
governmant,’’
James Madison.

““The essence of Liberalism is to clislinguish hetwecn essential
liberties, to be prescrved at all costs, and lessoer liberiies, which
should be preserved only so far as they are consistent with soeial
justice and social progress.’’

Sw William Beveridge,

I

ATCHING the alternation in office of Liberals and Con-
servatives in the days before Labour appeared in the
British Parliament, Karl Marx concluded that, whichever way
the pendulum swung, ‘‘the executive of the modern Staie is
but a committee for managing the common affairs of the
bourgeoisie.’’ In Australia the anti-Liabour parties are, first and
foremost, the political organizations of the active controllers and
often passive owners of private eapital, rural as well as urban.
There is, of course, not always a clear line of demarcation
between owners and controllers, though substantial divorce of
sontrol and ownership is characteristic of an increasing propor-
tion of the Australian economy. At the political level, however,
controllers and owners combine in framing anti-Liabour poliey,
in seeking an electoral mandate to conserve the private property
basis of society, and, if electorally successful, in managing the
affairs of the country according to the aceepted canons of the
property-conscious middle-classes.
The anti-Liabour parties are parliamentary parties, joint heirs,
with the Labour Party, of the British parliamentary traditions,
Like Labour, they depend for actual electoral and parliamentary
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majorities upon the floating vote, and more particularly upon
thet section of it which owns or aspires to own small savings or
a little capital. They offer an administration understanding and
sympathetic to private business and industry, willing to make
small advances in social services, and generally favourable to
the full mainienance of the eivil and personal liberties which
have been traditionally associated with parliamentary govern-
ment in British ecountries.

To win an electoral majority anti-Labour’s prineipal sup-
porters have to acquiesce in modifications to the programme they
would prefer. They have to offer a ‘‘ransom,”’ as Joseph
Chamberlain called it, for the continued seeurity of their
properly tenure. This ransom, normally in the coin of social ser-
viees, consists usnally of planks lifted from the Labour platform
and adapled sufficiently to dovelail into the anti-Liabour soecial
pattern with least disturbance and expense. Visitors to Aus-
tralia often express amazement at the lengths to which anti-
Labonr will go in these bids. Thus one American in the 1920’s
was astonished at ‘‘the campaign of the selected Natiounalist
[ie. anti-Labour] candidate in one of the most conservative
suburban constituencies in the Commonwealth, who tried to out-
bid Labour by advocating schemes of national housing and social
insurance that would seem dangerously radical to many an
American trade unionist.’’l Whereas within Labour there are
divisions and controversies about the pace and route of the
march towards socialisro, within anti-Labour the schisms occur
over concessions and the pace of retreat from the ideal of
Capital.,

Anti-Labouy has, of conrse, other trimmings to its platform
than merely social and economie econcessions, These parties have
always pretended fo a corner in ‘““patriotism,’’ particularly since
the conseription issue split the nation in 1916-17. They talk
much of the bonds of Empire. With some of their followers
these bonds are a sentimental matter, with most a weighty
defence consideration, with many they are very tangible
geonomic links, There have been very considerable British
interests in the stock of leading Australian banks and corpora-
tions, some of which even have London directors or directorates.
Amongst Australians there is a vital interest in the British
market.

There is, again, the cult of the ‘‘little man’’: anti-Liabour
seeks support as the professel champion of the widows, the
orphans and the headless, helpless army of small savers and
investors. In fact the political leaders of the business com-
munity have had the widows, orphans and ‘‘little men’’ of
Australia mobilized almost full-time in recent years as & protec-
tive screen for their sallies and defences against T.ahour Party
policies.
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The hard core of the anti-Liabour appeal remains, however,
the principle of private property in and private operation of
the means of production and distribution:

““YTat us make no mistake here. This is the real line of division
between us [and Labour]. We put forward as a mnational poliey the
development of the industries of Australin, but we insist that those
industries and those resources are to be developed by private enter-
prise, under the control of laws which shall spcure equity and- justice
in the matter of wages, hours and condifions of cmployment. Qur
fundamental difference is not in respect of those wages, hours and con-
ditions, but in respeet to the nationalization of all those industries
instead of theiv preservation in the hands of our citizens and workers,
and their progress by the motive power of independent initiative, We
rely upon our citizens working for their own families and their own
future, to develop our resources and perfect our industries in a way
that could never be attained by a regimented body of public employees,
marshalled under political control, and bringing political pressure to
bear in their class interest, no matter how ruinous its effects might be
upon Australian interests at home and abroad.’’?

Alfred Deakin, who thus expressed the central position of the
anti-Liabour parties, was a product of the nineteenth century.
The unique thing about the nineteenth century was that in all
history it alone gsaw men successfully attempting to represent
the profit motive as a moral factor. In that century, so long as
production nnits remained small and the transfer of eapital and
labour could be carried out without lavge-scale dislocation, it
remained possible sincerely and plausibly to believe that the
individual, in seeking his own self-interest, normally contributed
t0 maximum production and thus io the general welfare. This
“moral’’ elaim” for their ecomomic philosophy and poliey, so
long as it remained plausible in the face of the facts, was a real
element in the strength of their appeal.

Yet even when Deakin was thus reaffirming the middle-class
faith in 1912, events and economic institutions were so develop-
ing as to falsify the very assumptions upon which the ‘‘laissez-
faire,’’ ‘‘free enterprise’’ economics were based, The thirty-
five years since 1912 have seen a gradual retreat in both theory
and practice. Indeed, ‘‘national protection and imperial prefer-
ence had for Deakin the same quasi-religious significance which
universal free trade had for Cobden.’’® There was developing
already in the Australian economy-—and the process has sinece
been accelerated considerably—a high degree of concentration
of economie power. This heavy capitalization and monopoliza-
tion of industry meant not merely that the fate of eapital and
labour in particular enterprises could no longer be & matter of
indifference to the community, It meant that the whole basis
of free competitive enterprise and of freedom of entry into an
industry was in progressive eclipse. This drift has gone on until
to-day, over wide sections of production and distribution, ‘‘the
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choice,”’ as Tawney puts it, ‘‘is between a monopoly which is
irrepressible and private and a monopoly whieh is responsible
and publie.”” Moreover in Australia the monopolies and near-
monopolies are frequently outposts of such world empires as
General Molors, Ilenry Ford, Imperial Chemical Industries and
Shell-Royal Duteh. Irrespective of their overseas origins, cam-
paign contributions from such sources doubtless lalk the same
language as native donations.

These developments have noi led to a supersession of the
campaign language of the competitive econamy days of Alfred
Deakin’s political apprenticeship. Anti-Labour talks of Irece
enterprise and private enterprise when the characteristic hasis
of economic activity is now large corporate enterprise and
diminishing competilion—'‘a cluster of private colleetivisms,”
It talks of the public advantages of large-scale corporate industry
when in fact the purpose of combination and trustification, and
of the web-like interlocking of innumerable directorates and
holding companies, is not always efficiency or low prices but
frequently restriction and pricing of output to produce monopoly
profit. It talks of the sovereignty of the consnming public when
its every other thought is of the governmental proiection or
subsidizing of the highly-organized producers, whose advertising
agents are but one of several instruments for enabling them to
dictate the consumption habits and levels of the nation. In
consequence eoven Liberal business journals are becoming
eritically concerned :

“‘Our economic policy mmnce the last war, and especially in the last
flecade, has not bred efficient business men. ... There has been no need
fo exercise the ialents of the competitive producer in s community
where monopoly has heen fostered, where restriction has been a virtue,
and where a protective tariff or subsidy has been forthcoming for every

failure. The finenelal wizard, the amalgamator, and the lobbyist have
flourished ; but not the producer.’

Squarely faced, the recent trends in industrial and coramercial
affairs offer certain advantages as well as disadvantages to the
community, But a regular contradiction belween elestoral talk
and policy implementation on the part of the political leaders
of the industrial and rural producers only serves to confuse and
exacerbate public and parliamentary discussion. Verbally at
least anti-Labour is ‘“‘waging on many fronfs a desperate rear-
guard action against history,’’ as it is unfolding here in Aus-
tralia, In the policy statements of anti-Liebour, as the ‘'Man.
chester Guardian’’ wrote of the pronouncements of the British
“Tiiberal Nationals’’ in 1945, ““we glimpse the full horror of the
nineteenth century on being brought face to: face with the
twentieth.”’

But it would appear that Liabour has not yet fully or snccess-
fully seized its political opportunities by impressing on the
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general public consciousness the dualism and the dilemma in the
anti-Labour creed, At every turn Business and the producer
need Government aid. They need tariffs, subsidies, special tax
rebates, drought relief, flood relief, special privileges of one sort
or another. They need Government aid of varions sorts in con-
nection with transport and marketing. 'They profit from the
scientifie, statistical and informational services of the Govern-
ment. They need governmental provision of uneconomie publie
utilities. They want public works and public conservation
services. They want the Government in diffienlt times to bolster
London Funds. But Government intervention? Oh no! Let
Business and the producers run their own houses and keep them
in order. No room for the public interest there! Any direct
attempt by the national Government to improve wages, hours or
conditions, to intervene to improve the organization or efficiency,
of an industry, to mitigate the worst evils of competition or the
most vicious practices of monopoly, to regulate production for
the more successful conduct of marketing, to eontrol London
balances to sustain the gquantum of London Funds—intervention
in these fields is plain interference. Intervention for Capital,
then, appears to be one thing; intervention for the general
public, quite another. ‘‘To the Australian,’’ writes Hancock,
‘‘the State means collective power at the service of private
‘rights’. Therefore he sees no opposition between his indivi-
dualism and his reliance upon the Government,’’® Such
calenlated eonfusion is not a monopoly of the businessman in
Australia, but his is the prime instance :

‘¢ Australian manufacturers,’’ says the president of their Associuted
Chambers, H. J. Hendy, ‘will have a most determined argument {o
hold what we have and to add to it if we can. If we are to lose any-
thing it must be taken from us, not supinely handed over. In all talk
ahout chartcrs, pacts and agreements, in the undisguised concern of
overseas manufacturers for future export markets....with all the
theoriging of economisis and social welfare experts about the Golden
Tomotrow, I detect too strong a tendency to accept as inevitable a
lowering of tariffs,’’s

The language of Adam Smith, George Reid and Alfred
Deakin on economie policy, though still the stock-in-trade of all
but an exceptional few Awustralian anti-Liabour politicians,
serves only to confuse parliamentary debates and electoral con-
troversies. Politically, this langunage is still frequently effective
in rolling up the votes, for it is the language which the whole
Press speaks and in which a large proportion of the public
continues to think, In reality it is often as dead a language as
Latin. But as Latin has its uses for the lawyer so the language
of ‘‘laissez-faire’’ serves the political spokesmen of Capital.
Amidgt the mental confusion between past and present, and
amidst the rapid changes in modern conditions, the strong, well-
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organized Business or producer group which knows exactly
what it wants and how to get it, can go straight to its objectives—
provided Government ‘‘interference’’ is minimized and full
Government ‘‘assistance’’ is fortheoming.

It is one of the major ironies of recent Australian politics that
Labour, which professes socialism, should have become fascinated
with a mild amalgam of nationalization and the measures with
which' Keynes and Beveridge propose to patch capitalism, while
anti-Labour, though under the necessity of seeking high and
low for an economic and sogial programme at once attractive to
middle voters and acceptable to campaign contributors, shies off
Keynes and Beveridge as dangerous radicals and cleaves uncer-
tainly to the orthodoxies of stout King Bdward’s day.

Uow mueh more bitier parliameutary life would become if
Labour made a more determinedly socialist challenge while anti-
Labour is still of that mind—and, indeed, whether parlia-
mentary government could suceessfully continue along tradi-
tional lines—are pertinent questions to which the current
gtruggle over banking may snggest an answer. Hitherto all that
could be said was that political action seriously challenging to
Capital had been fragmentary and rather tentative, with the
result that the capitalist became, in the opinion of some
observers, ‘‘disgruntled, deficient in publie spirit, and unwilling
to give up his economic and financial power, but conseious that
the assanlts of the politicians are really ineffective.”’” His dis-
satisfaction is perhaps aggravated by the occasional realization
that;

“‘Business has been lacking a....eomprehensive and sound economie
philosuphy. In its tireless pursuif of profits and materisl rewards it
has been partially blind to its responsibilities for employment, social
security, economie stability within nations, and economie harmony
between nations, Unwittingly and through this attitude it has heen a
potent contributory factor in international diseord.’’s

‘What the apologist, Sir Herbert Gepp, thus sees clearly
enongh, the disinterested critic sees in wider (and, for ocur
present purpose, very significant) terms:

¢¢The ‘Liberal’ conscicusness is ‘patriotic’, but by tradition and senti-
ment rather than reason; it aceepts ihis part of its socinl creed uneriti-
¢ally and, since It does not study social philosophy at all, without any
real comprehension of social obligation, ‘Liberal’ loaders ere well
cquipped to doal with legal and commereial problems, hut aze entircly
ignorani, of political and economie seience: for this reason, mo doubt,
thoy tond to visualize society ns a vast ‘master and servant' arrange-
ment and to be irritable if orders are not ocbeyed. Yet theve iz nothing
jn the political history of eivilization which would lead us to conclude
that capacity to manage a factory or wool store is of itself mental
equipment for a legislator.”’?
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And an American sociologist shows where such ‘‘drift’’ and

inadequacy may lead a sociefy such as the Australian:
“¢Liboral democracy has never dared face the faet thal industrial
capitalism is an intensely coercive form of organization of society that
cumulatively constrains men and all of their institutions to work the
will of the minority who hold and wield sconomic power; and that this
relentless warping of men’s Iives and forms of asgociation becomes less
and less the result of voluntary decisions by bad or good men and more
and more an impersonal web of eoercions dietated by the meed to keep
‘the systom’ running. Theso cocreions cumulaie themselves to ends
that evon tho organizing leaders of big bLusiness may fail to foresee, as
slop by step they grapple with the next immediate issue, and the next,
end the next,’’10

Australian  Counservatlives—whether pastoralists, farmers,
industrialists or financiers—find Parliament, since the advent of
Liabour, has ceased 10 be a plessant club in which they and men
of like mind can meet at ease to manage ‘‘the common affairs of
the bourgeoisie.”’ It has become instead a distinetly unseitling
arena where their whole philosophy is challenged before the
national audience and where they, the largest laxpayers, are
repeatedly dunned for increasing tax contributions.

Perhaps thig accounts for the reaction, so common amongst
anti-Dabour parliamentarians in the 1930’s, with their own team
firmly in office, expressed in such ierms as ‘“leave it to Cabinet,
let Parliament adjourn.’” This atlitude had apparently iis
classic expression from Conservative Prime Minister 8. M.
Bruce, who was reported as remarking, ‘‘Let me pick half g
dozen business men to manage the country’s affaivs and you can
shut up all your Parliaments.”’t1 A reflection of this attitude
came from another business man in the casual remark: ‘‘Qh,
1 take no interest in politics, as long as Labour doesn’t get in,”’

Such a man is ap easy mark for the anti-Labour parties’
regular weapon, fear, H. L. Mencken has already been quoted
to the effect that democratic politics largely consist in searing
the electorate half to death and then promising to rescue it. Just
88 in industry the employer has been able to use the threat of
unemployment as an ingtrument of mastery, so in politics his
spokesmen have been able frequently to scare a majority of
voters with fearful pietures of what inevitable misrule by Labour
would mean to their savings and security. From the third Com-
monwealth eleetion, when George Reid shadow-sparred with the
Socialist Tiger, and the 1910 election when Deakin was horrified
to find the ties of Empire at the mercies of a Liabour victory, the
anti-Liabour election cries have been directed to fear of dis-
loyalty, of Bolshevism, of Red strikes, of inflation, and of dis-
loyalty again in 1940, In 1946, as in 1906, the headlined
purpose of Australian anti-Limbour parties was: *‘To combat the
trend towards socializatien.”’
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Throughout its history, anti-Labour has ‘‘ capitalized the fears
which the prospects of change induce in timid men—and
especially in timid women. Al those who are able to apply the
popular epithet ‘comfortable’ to themselves tend to fear that
changes may be for the worse.’’12 The Jercmiac parliamentiary
attacks upon the measures of the Fisher Labour (overnment of
1910-13 fairly refleet the fears of property-owners lest majority
rule should operate to the detriment of property rights. In
time of economic and war crises even the solicitude of the
genuine liberals within the anti-Labour parties for minority
rights to freedom of speech, of industrial association and of the
equal proteciion of the laws—the fundamental rights of men ag
cilizens, as distinet from the rights of men as holders or von-
trollers of private capital—is in danger of being submerged
under ihe onrush of fear amongst their colleagues and
supporters. While these things can happen—and experience
suggests that no Party has a monopoly of virtue here—the
foundations of parliamentary government require to be care-
fully safeguarded and a special emphasis placed by aclual
achievement on the enormous positive contribution it can make
to restoration and maintenanece of stability and national welfare
under conditions of freedom.

has

The two major parties of the first Commonwealth Parlia-
ment, between which Labour held the balance of power, can best
be deseribed as Liberal Protectiomists and Conservative Free-
Traders respectively, But names have never meant much to
anti-Labour—at least not to the party of the urban anti-Liabour
interests. The history of the Commonwealth is littered with its
discarded names—¥ree-Trade, Protectionist, Liberal, Conserva-
tive, Fusiopist, Nationalist, United Australia, Democratie,
Liheral-Demoerat.

The tariff did not long remain a live issue, The first Common-
wealth tariff setiled little enough, perhaps, but the first decade of
the new century saw Australian protectionism firmly established.
The initial Free Trade-Protection distinelion helween the anti-
Labour parties consequently faded. They found it highly
disadvantageous to their backery that they should form successive
minority governmenis on Labour suffrance, and rule, in great
measure, according to Labour’s demands or veto, The better to
sombat Labour, therefore, they combined into the Fusion or
Liberal Party in 1909. ’

This does not mean that vigorous elecloral warfare against
Liabour had been absent prior to 1909, There had been no lack
of financial hacking for those leading the fight. George Reid,
though far from rich himself, was able fo earry his ‘‘ Secialist



1924 PARLIAMENTARY GOVERNMEXNT OF AUSTEALIA

Tiger’’ campaign all over Australia in 1905-6. In a Queens-
land town, for instanee, when he arrived to find a travelling
theatrical company in possession of the only hall, Reid paid them
over £40 for its use without a moment’s hesitation.13 In the
election campaign of 1906 some of the anti-Socialist candidates
backing Reid received very handsome weekly subsidies. Hqually
important, they received very favourable treatment from the
metropolitan press.

The 1909 coalition was a marriage of convenience: not sur-
prisingly, it was an unhappy affair. The new party was called
Liberal but it contained few liberals, ‘‘Liberal movements,”’ as
Arnold suggests, ‘‘always die in a time when the folklore is
questioned. They rise again when men think they know what the
cternal verities are.’’1¢ 1909 was such a time of questioning:
the Labour tide was rising, Labour victory was near, Labour's
enemies were nervous and irvitable, It was bad enough for
Deakin that, as he said, ‘*behind me sit the whole of my political
opponents since federation.”’ But they did not even sit solid.
Several Conservalives, distrusting Deakin’s liberalism in
troublous times, took: corner seats in the House. At & pinch they
would asgist him to provide what he called ‘“the only safeguard
against more dangerous measures.’”’ Nor had Deakin himself
welcomed the reluctant embrace of the Conservatives. He
looked back regretfully to ‘‘a third party as ours was and I hope
will continue to be—liberal always, radical often and never
reactionary. . . . But thig ig a very difficult line to take and keep
and is going to be more difficult, I fear.’’18

Deakin was right. A commentator in 1914 felt ‘‘it is necessary
to explain that the present Ministerial party ealls itself Liberal,
but this name is practically the only thing it has in common with
Mr. Deakin’s party. It is really a Conservative party, and is led
by men who are the bitterest ememies of Mr, Deakin and his
party.’’18 Tiabour in and out of office was acutely aware of the
uneasy and negative basis of the anti-Liabour fusion:

f¢The Hon. Member for Ballarat [Deakin] has thought fit to eriticise
the poliey of this Government,’’ gaid Attorney General Hughes. ¢¢He
has done so in a way of which, since he was never at a loss for words,
it can only be said that there are mo words even at his command, to
explain his position and attitude. Ii is a thing beyond words. It is
very fitting that a party which met in ccrners and hatched in darkness
this monstrons combination, and which announced its existence to the
world in a Town Hall to which admission was by ticket, should treat
with eontemptuous silence the Government policy—a policy which they
eannot criticize and dars not denounce.?’17

But the electoral suceess of Labour in 1910 and the speed
with which planks of the Labour platform were implemented
held the Fusion coalition together in opposition. The inereas-
ing illness of Deakin and his early retirement, in favour of Cook
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perhaps made anti-Labour solidarity easier. It is significant
that by 1913 the former fiscal division had so far ceased to count
that Coolk, for many years an ardent free trader, won the party
leadership over the prolectionist Forvest apparently on the cast-
ing vote of the protectionist Deakin. There was in any case a
growing sense of the need for parliamentary solidarity and
discipline amongst anti-Labour mnen. The coming of Federal as
well as State arbitration ecourts encouraged, even necessitated,
organjzation by employers on a wide bagis—organization which
?ilmc{)st inevitably spilt over from the industrial to the political
eld.

The changing balance amongst anti-Liabour supporters also
probably contributed to & new spirit in that party. Tn the years
before 1900 the anti-Liabour bloe consisted primarily of graziers,
mining interests, merchant traders, bunks and shipping men.
Notable abseniees from the front ranks were the manufacturers
and farmers—these «gained significant economic and political
strength—elsewhere, perhaps, than in Vietoria—only at shout
the time the Commonwealth canme into being. Buti the big and
medium farmers were soon threatening to be able to out-shout the
squatters. The manufactuvers were soon challenging the
inflnence of the merchant. The age of the Commonwealth was
to be largely the age of these new men, but they almost certainly
lacked as classes the same sense of assured well-being and
security which had been their predecessors. For while they were
only coming to the fore, their very foundations were already
vigorously questioned by Labour. No wonder they were
impatient of Deakin’s liberalism,

Just as Labour had, as a newcomer to parliamentary life, felt
the need for solidarity and diseipline, so the new elements in
anti-Liabour-—under Cook, who had deserted Labour rather than
accept the Pledge—commenced to discipline their followers, In
1913, for instance, Senator Sir Josiah Symon, a Father of the
Constitution, was excluded from the anti-Labour electoral ticket
for his political sins, and failed, as an independent candidate,
to hold his seat. As recently as July 24, 1943, R. @. Menzies
gave his own obligations to his party as follows:

¢ Ag an Opposition Member of Parliament, T am hound by the Oppoai-
tion poliey, excopt insofar as T expressly state fo my own clectors some
views inconsistent with it,’’18

This, however, appears to be rather a more generous interpreia-
tion of the margin of personal freedom allowed to members of
the anti-Liabour parties than is frequently allowed fo them, as
Hir Josiah Symon’s case, for one, suggesis.

Anti-Labour entered the war years of 1914-18 badly defeated
at the polls and sadly lacking in ideas. The Conseription evisis
came as a fortunate occurrence for it. Hughes and his senior
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colleagues, together with a thin sprinkling of the rank-and-file,
left or were expelled by Labour for iheir attitude and aelions
in support of Conscription. For a few months they tried to
maintain a precarious ‘‘Nalional Labour Government’’ of
expelled Labour men with the parliamentary acquiescence of
anti-Liabour. This position soon proved impossible: Hughes’
following was nol girong enough guantitatively or gualitatively;
it certainly eould not face an election on its own. Anti-Liabour
was growing impalient, Labour rank-and-file had resolulely
turned its back on the Hughes’ group for all time. That group
had butl one means of prolonging its polifical life: to link up
with anti-Labour. The facl that Awustralia was involved in a
world war in which her allies were hard pressed made il easier
to enter the camp of the former parliamentary enemy with some
show of bravado and virtue. Complete party apostasy was the
more readily dressed up as absolute national necessity.

Bven so the actual circumstances under which Hughes
founded the new anti-Labour merger were strange and not with-
out influnence on the terms of unmion. Though there had long
been understood to be sublerranean talks going on between the
Hughes’ group and anti-Labouy, the Federal leaders of anti-
Labour were not present at the inaugural meeting:

f¢Mr., Cock, the leader of tha Liberal Party,’’ said the Melhourne
Argus in its leader of January 11, 1917, ‘¢does not seem to have been
informed of the proposed meeting, and i a speech to ihe executive of
the Liberal Party in Sydney on Monday night he said, ‘I see in some
quarters an attempt is being made to bring into existence anothes
party, an ‘‘in between’’ party’..,.Senastor Millen at the same meet-
ing indicaled that he feared ihe mew parly was designed as an attempt
to buttress the Prime Minister against the Liberal Party, which had
given huim generous support. These romarks indieats that either there
has been a lack of openness and candour respecting the nature and
purposes of the new organization, or eulpable carelessness in not inform-
ing those who ought to have hoen the first to be eonsulted.’’

Whether these explanations are correet, or whether the Liberal
leaders were unwilling o associate themselves publicly with the
new party until they had tested public reactions matters little
now. The National Federation had been duly launched at a
meeting in the Melbourne Town Hall to which admission was by
ticket—in the true tradition of the Fusion’s inauguration, about
which W. M. Hughes had waxed so eloquently sarcastie,

Into the first platform of the new party Hughes wrote
‘‘Responsible Government’’ as a plank—an intended reflection
upon the Caucus prineiple which he had helped to evolve, which
he had enforced, and which in ‘‘The Case for Labour’’ (1909)
he had o emphatically defended. As a gesture to ex-Liabour
men who, in transferring their allegiance, had not lost all sight
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of Labour ideals he also wrote into the Nationalist platform wage
regulation and the ‘““New Protection.’” More than that, the new
Party, on paper at least, adopted a comstitulion patently
modelled on that of Labour. There were an Interstate Execu-
tive, State Councils and Branches. There was an all-powerfnl
annual Intersiate Conference, to which came three members
from each State Council, The Tnterstate Executive, which also
way to' consist of three representatives from each State, was to
exercise a general co-ordinating and supervisory function, ‘The
Htate Councils would otherwise order the party’s affairs,

It was towards the end of the 1914-18 War that the Country
Party (later ‘“United Commtry Parly’’) came on to the political
scene, Hven before that War farmers and farming interests had
talked of political organization and distinet politieal representa-
tion, Special wartime problems, combined with the slump in
Labour Party fortunes after the Conscriplion split, zave farmers
the occasion and the opportunity:

‘“The War necessitated the organization of produetion for war pur-
poses all over the Empire. In Australia this took a peculiar form. Its
produncts wera requiraed, but the shipping was not available to take them
to the seat of war The organization of production had to be aceom-
panied by organization for storing and holding the products. The end
of the war found Australia over-organized for production, and with vast
stocks. Farmers had produced stocks which counld not realize war
prices. Priees for loeal consumption were fixed against them, The
control and disposal of vast stocks thus hecame a politiesl matter....
Realization was faeilitated by the post-war heom, but over-production.
remained and farmers’ parties have concentrated on a policy to give
adequafe remuneration to the units in their over-developed industry.
Pools and other marketing arrangemenis with differential prices for
home consumption have been thoir main objeetive. Their policy has
conflicted with that of both the other parties, Lpbour has seen
sociglism in tho handling of the vast stores of primary produce and it
has, therefore, strongly assisted the pooling policy of country parties.
But other Labour policy has antagonized the agrarians, and the history
of the past twelve years has heen a sories of uneasy coalitions between
Nataonalist and Country parties.’’19

To this an earlier ecommentator added as reasons for the rise of
the Country Party:

*¢,,..a protest against....n toriff desigued to foster Australian
manufacturers, In addition, there wns a widespread if less clenrly
defined somse of dizsatisfaction with the growth of publie expenditure
and the consequent increase of taxation, and & feeling that, at nll events
in New South Wales and the Commonweaith, the executive had hecome
all-powerful, allowing membors no resl conirol over expendilure, and
always able to prevent eritieism from becoming effective by the threat
of dissolntion, Again, in New Sopth Wales atb least, there was wide
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diseatisfaction with {he methods of the party organizations and in
partieular with the methed of pre-selection, which deterred many
eligible citizens from coming forward and was thought to give 100 much
power to the old Parliamentary hands.’’20

Despite its declared inientions, the Country Party, like the
National Federation before it, soon found itself copying Labour
organizational techniques:

‘‘Unforiunately,”’ wrote ¥. W. BEggleston, as carly as 1920, ¢‘the
Farmers’ Party is a party of small frecholders and will be iniensely
congervative. Moveover, to achieve political success it has adopted the
syslem of the political machine with a pledge and pre-selection
ballot.? 21

This ascendancy of the ‘‘Machine,’”’ and particularly of its
central orgaps, has continued. The 1940 edition of the Country
Party’s Constitution (Vietoria) provides for a pledge to be
signed by all endorsed candidates:
T agree to abide by the Rules, Constitution, Platform and Policy of
the Party, o signed copy of which is attached hercto. I further under-
take that in the ovent of my election to Parliament, should I withdraw
from (he Party, I will resign my seat in Parliament immediately after
guch withdrawal.”’ (Rule 125).

The centralization of power in a headquarter’s ‘‘machine’ is
expressly safeguarded :
¢4 A11 naminations shall be submitted to Central Council for endorse-
ment, and Central Council shall have the right to endorse or refuse to
endorse any nominated candidate or candidates, notwithstanding that a
pre-selection ballot shall have been held.?’ (Rule 128).

In New South Wales similar provisions (Rules 49-50, 1939
edition) exist.

The Vietorian rules also provided for fairly close control of
the Country Party Member once elected. He must stand by the
Platform and :

¢‘Where the platform and policy of the Party is not involved, Unifed
Country Party Members of Parliament shall on mesting decide all
Farliamentary questions, and shall be bound by majority decisions
unless exempted by speeial resolution of the Party.’’ (Rule 143).

The full extent of extra-parliamentary control is to be seen,
however, in Rule 130, which can be removed from the Constitu-
tion only by a two-thirds majority of annual Conference, voting
by ballot. This rule reads:

¢{a) Before any Member of the Parliamentary Party shall accept s
Portfolio in any other than a purely Country Party Government the
approval of a majority of 66 per cent. of the members of Contral
Qonneil must be obtained af a properly constituted meeting.

(b) At all future eleciions, Federal or Stats, Country Party candidates
must eontest such elections on the Country Party poliey only, and not
as Minigterial candidates; and no pact or alliance shall be formed with
any party for any election.’’ °
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That the central group can be an embarrassment to a Country
Party Minisiry, al least in State Parliaments, was made clear
in the unequivocal charges of the Flon. A, A. Dunstan, Premior
of Viectoria, in his policy speech at Eaglehawk on February 26,
1940. The adoption of the pledge was 1he less surprising in that
many early supporiers of the Country Tarty had, prior 1o
1916-17, been Labour men—rFfarmers and country folk who voted
Labour becanse they were hostile to trusts and ecombines and to
the big squatters. A. W. Fadden was still woning this section

wheéx he said to the eleectors of Darling Downs on December §,
1936

““The United Australin Party gives its ullegianes to the big finaneial
and mannfacturing interests of the citics, and to the middle men and
mouopolists, beruuse it reeeives ity support and power from those
people, lew then ean the Unitod Austraha Party serve the country-
side as well as those in the cily who suck the lifu-blood from the
countryside? Primary indusirvies are subjected to repeated onslaughts
and ave beaten to their knecs, preference being extended Ly the United
Australin Party to cheap, foreign black-grown produets so that eity
importers—the men behind the United Australia Party—should reap a
harvest,? %22

‘The financial arrangements of the Country Party vary as
between Stales, At a time when the United Australia Party
subseription was 1/-, the Victorian United Country Party was
20/- (of which 16/- went to the Central Council). The Viectorian
Branch of the Country Party had no source of funds comparable
to Big Business whence came contributions rendering the United
Australia Party relatively indifferent as to its 1/- per head
membership revenue, Al the same time the New South Wales
Country Party had a snbscription of only 2/-, but by its con-
stitution had given to the Farmers’ and Settlers’ Association and,
more important, the Pastoralists’ Association, integral places in
its organization, looking to these for financial support.

The Country Party made its Federal debut at the 1919 elee-
tions, winning eleven seats. But from the first censure motion
it cleaved to the anti-Labour side: in effect it has ever since
constituted a deviece for attempting to stabilize one sestion of
the former ‘‘floating vote’’ on an anti-Labour line—that section
being the small farmers,

At the time of the Country Pariy’s appearance W. M. Hughes
was still leading an anti-Labour Government. When in 1923 it
became vecessary for the Nationalists and the Country Pavty
formally to coalesce to keep Labour out, the Country Party
insisted that Hughes must yield the leadership of the Govern-
ment 1o a less ‘“radieal’’ and antocratic man. Mr. Bruee formed
3 government in which the Country Party, on account of its
strategic ‘‘third party’’ position, enjoyed more portfolios than
its parliamentary strength strictly warranted. It retained them
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for fourteen of the next sixteen years, under the leadership of
Dr. Earle Page, a shrewd surgeon who had used the New South
Wales New States Movement as a springboard into politics and
ower.

g The Country Party settled into double-harness with the party
of the urban middle-class inierests. It acguiesced in tariffs in
return for ‘‘Bawra’’ and other organizations for disposal of war
surpluses, for national wheat pools and other marketing schemes,
for “‘home-price’’ arrangements and for subsidies. The
Country Party’s hand is to be seen in snch legislaiion ag the
Federal Aid Roads Act and the Commonwealt}l Bank Rural
Credits Act (1925). So, when it seemed that anii-Labour might
again be divided as in the days of Barton, Deakin and Reid, the
expected Couniry Party atlack on tariffs simply failed to
eventuate. Dr. Harle Page, as Commonwealth Treasurer in the
Bruce-Page Ministry, was apparently content to gee tarift
revenue rise forty per cent. in five years, constituting with
excise the greater part of Commonwealth revenne. This slate of
affairs has accentuated the warning that:

¢‘The polisy of interveniion has enormous possibilities for good, pro-
vided the members of the community are eapable of appreciating the
interdependoncs of their interests, but it kas equally esormaus possi-
bilities for harm, if man’s attention is primarily focussed wpon their
conflicts of interest and if government intervemtion becomes a device
to help many groups exploit the rest of the communily., Unfortunately,
there is a bias in existing political institutions....which mekes them
veflect the conflieting interests which we have as producers far motre
effectively 1han the common interests we have as consumers. Conse-
quently, one fecls safe in predicting that government as now orgamsed
is mot eapable of formulating a poliey of intervention which will he
satisfactory in the long run. This biag in our politieal arrangemenis
can never be entirely removed because men’s interests as consumers are
too much alike fo be the basis for politieal parties....’23

The Country Party leaders have done nothing to extend its
eppeal to the wider electorate. 'The gectional basis of their
interests prevent their conceiving or executing a national policy
reflecting broad insight inio the needs of the whole nation for
stable progress. In their make-up the golid and limited tenacity
of lobbyists has never given way to the sweeping vision of broad
national leadership. The Couniry Party has been represented,
for the most part, by men of limited political training. Their
individualistic conservative ontlook may not always be cqual to
the potentialities jnherent in modern technological developments
even in rural industry., Their inexperience in many fields out-
gide rural affairs has sometimes made ‘them fair game for other
pushing interests. There have been stresses and straing amongst
the rural interests themselves and these have been gecentuated
by personal rivalries and incompatibilities. The 1id was
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removed, for example, in November, 1940, when A. @, Camerou
resigned the Counlry Parly leadership, using these words
amongst others in the process:

+¢Everlasting inirigue and manoeuvring for personal advantage veached
its zenith m rupbures of ihe szeal of Oabinel secrecy which musi ulti-
mately make any Minister’s position inside cither a party or a Cabinet
vutenuble. No parly ean function if ils internal state is a stew of
simmering discontent, spicad by insatiable persousl ambitions and
incurable animosities. No leader ecan lead sueeessfully if ho must devote
most of his time to outwilting rivals, or to he outhidding them for
support, or to be watching every footfall lest he stumble on a mantrap
or & mine.’’24

The urban anti-Labour party became considerably diviidenl
within ilself by 1929 and certainly was not cager for the respon-
gibility of continuing to hold office in the ieeth of the economie
blizzard which was already plainly on the way. It retired discom-
forted, yet not wholly sorry to hand office to Labour in the
circumstances. Labour, lacking insight, imagination and a
Senate majority to cope with the siorm, itself disintegrated, and
1932 found anti-Labour, complete with a new ex-Labour leader,
returned triumphanily. This time the name of the urban antli-
Labour element was the United Australia Party.

The Constitution adopted by the 1932 Conference of the new
Party (Victorian Branch) again displayed the strong central
influence. There was provision for a pledge:

“‘No candidate shall be endorsed who does not agres, either publicly or
in writing, to support generally the platform of the organization.'’
(Bec, 84).

The Central Executive was given power to re-endorse sitiing
memhers withouf an electorate convention unless such were
demanded by the rank and file. If notice was short the Central
Executive was empowered to nominate, ‘“after consulfation if
possible’’ with branches. In any case, no convention could be
called except through the Central Executive, while:
¢ Any branch which f£ails to observe {he decision of a Convention or of
the State Couneil, or of the Central Exoccutive, shall be decmod dislayal
and may be forthwith dishanded; or, alternatively, the Central Execu-
tive shall have power to expel those members who refuse to respect the
decision in question.?’ (Boe. §2).

The New South Wales Branch Constitution (as at April, 1940)
provided that all preselection candidates must pledge them-
selves to refrain from standing against the endorsed esndidate
if not selected, on pain of at least four years’ expulson from
the party.

Buch rules as these must be read in the light of the fact that
few United Australia Party branches between elections were
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very live bodies, while some went out of existence altogether,
Most branches were essentially eleetoral machinery—they were
not centres for propaganda and eduecation and for local party
administration in the same sense as are Labour Party branches,
There was little need for them to be such when almost every
metropolitan newspaper in the country does anti-Labour propa-
ganda work daily. Where they had a continuous existence they
were frequently little more than social centres. '

The State Executives or Councils were in fact the all-powerful
bodies, particularly those in Victoria and New South Wales, It
was with these bodies—and the coteries which gathered their
finance—that the national parliamentary leaders of the Party
had to keep closely in toueh, for there was searcely any national
party machinery at all. The close personal fouch which Prime
Minister Iryons maintained with the National Union2% and the
United Australia Party State Executives elsewhere apparently
suited all elements admirably. Prime Minister Monzies, on the
other hand, while maintaining cloge liaison with the Melbourne
group, was reported to be less intimate with the Sydney
machine.2® Thig led to attacks upon Mr. Menzies by the Sydney
Press, presumably with the acquiescence of leading Sydney
supporters of his Party. J. A. Lyons had, of course, the advan-
tages of coming from a small State and of having no “‘pasi”
in anti-Labour parties, whereas R. G. Menzies was a Melbourne
man, closely associated with big Melbourne finanecial interests—
Staniforth Ricketson of J. B. Were & Son, for instance, frankly
stated to a Royal Commission in 1941 that ‘‘I was such a friend
of Mr. Menzies and the centre of a group of men eclogely
interested in Mr. Menzies.’'27

But it was not only the leaders who had to keep in line
with the ideas of the Executive., Though the President of the
Vietorian United Australian Organization claimed-—

‘#'We never tried to discipline any member of Parliament, and I think
it extremely unlikely that we would attempt to do so. That has always
been one of the main planke of the United Australian Party platform
—Members represent the people, not the organization.’ 28

practising United Australia Party politicians on oceasion told

another story. Thus the Hon. Jan MacFarlan, formerly Vie-

torian Attorney-General, wrote to his electors in 1987:
¢¢It has been claimed that members of the United Anstralia Party, as
distinet from those of other parties, have perfect freedom of politieal
expression and action. My nine years’ experience with the Party has
convinced me that this statement is a mere sham, While it is quite
true that members are not required to give express pledges, the penalty
of voting, speaking or acting contrary to the views of the Central hody
is thet its powerful hostilify is earned, especially when the question of
endorsement at the next election is heing comsidered. During the last
Parlisment my alleged freedom as o member of the Party ealled down
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the wrath of this body on me in respect of four major matters...,
The hostility culminated in the threatened endorsement of a eandidate
against me at the recent election. It was common knowledge that
‘they’ were determined, if possible to do it sueccessfully, to endorse a
candidatc against me....Ever since I have been associated with the
Party it has been the habil of its members to attack the cauncus system
of tho Labour Party. Tho central body referred to is merely intro-
ducing in itself that system into the United Australia Party. It ean-
not be wrong in ithe Labour Party and right in the United Australia
Party. In the case of the latier it iz quickly driving the Party on to
the roeks by seizing eontrol to the detriment of and eausing the disap-
pearance of the branches of the organization in tho constituencies. My
exparience has been that the members of the eentral body, as bosses of
the United Aunstralia Party, are Little differeni to the much eritieized
bosses of the Labour Party. The latter are at least frank and open
about it.’’2e

This is in startling contrast to the deseription of the Vietorian
president of the United Australia Organization :

#¢The United Australin Party is composed purely and simply of mem-
bers of Parliament, whose eclection to the Legislature has been sup-
ported by the branches and members of the United Australia Organiza-
tion aeting in conjunmection with the Australian Women’s National
League and the Young Nationalists’ Organigation, Ounce those mem-
bers have been elected, the extra-Parliamentary organizations juss
referred to do mot have any control over them, and they are free to
vote and speak as they think fit.’’30

The Melbourne ‘‘Herald,”’ whose opinion should carry some

weight in these matters, declared with surprising and unusual
rancour :

¢¢Tt han never been diselosed to the public who comprises the Nafional
Council of the United Australia Party, how it is elscted or to whom
it i8 responsible, Tt has no recognized authority execept such as it
derives from the cireumstances that it collects and distributes the
money which finances the political organization. It is quite clear,
bhowever, that this arrangement can give the Council a determining
say hoth in the Party’s policy and in its Parliomentary representation.
It has only to provide or withhold financial support to have its diree-
tions faithfully reflected in tha composition of the Parliamentary
party. 3t

The Melbourne ‘‘ Age’’ spoke of ¢* ‘the Colling Street junta’
working within the National Union, and seeking to continue to
control the party from behind the scenes.’’82 And again of:

4....a self-appointed clique which for many years, through control
of party funds, has excrted deeisive influence on pre-sslection and
nominations of ‘officially endorsed’ candidates for both Bfate and
Feoderal Parlisments. As a political entity, the Natlonal Union is
unknown to the [Party] Constitution, or even to the average elecfor.
The public never soes its policy in process of formulation by mothods
of open discussion or periodic conferences and election of office-
bearers, Although the United Australia Party makes a show of pre-
selection by local conventions, everyono knows that the real power in
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the process resides with this electoral coferie, whose office-holders
aTs unknown to the publie, and whose self-awarded titles to intrude
are repugnant to all demoecratic concepls. At present power in an
obnoxious form is held over members, A perpetual sword of
Damocles is hung over each head, and whispering by irresponsibles
or an underground intrigue may be enough to have the suspending
hair severed. Exercised by private citizens for special purposes,
this power s virtually one of political life or death.’#3

In July, 1943, J. J. Simons resigned his Chairmanship of the
Exzecutive of the National Party of Western Australia (i.e. the
United Australia Party equivalent in that State), alleging undue
influence by an outside body, ‘“working uunder cover.”” He went
on to say:

‘‘Tivon candidates endorsod by the party and encouraged to enter
the contests ware, if not acceplable to this outside junta, denied
benefi of party funds While this system prevails, it means that
candidates, if elecled, financed by and with the approval of this
private cxecutive, surrender their freedom and hecome the creatuves
of an cxiransouns body.’’34

In a Court judgment at about the same time Mr, Justice Wolff

in Perth made it plain that this ‘‘junta’’ referred to by Simons

was the same National Union with headquarters in Melbourne:
“¢‘The evidence convinces me that so far as Senate eleclions are
concerned no contribution for them is made from party funds, The
whole of the expenses for Senate cleciiong—money required for the
furtherance of the candidature of candidates—is furnished by the
National Union,’’83

All this evidence is from within the anti-Lahour camp, and
there remains only to quote the leader of the United Australia
Party in the Vietorian Parliament and the leader of one of the
factions into which 1he United Australia Party in New South
Wales gplit in 1944

f¢Mr, Hollway, M.L.A., Btate Opposition Lieader, to-day issued a
statement on his relationships with the United Ausiralian Organiza-
tion, declaring that the personal attack on him by the chairman of
the Umited Australian Organization (Mr. Austin) had a very much
deeper significance than appearad on the surface. The real condict
wag between himself and the financial mognls who controlled the
Natlional Union....Party funds should be controlled by the whole of
+ the members of the organization, At present s small coterie of mnot
more than half a dozen gentlemen, who ealled themselves the
National Unjon, had a complete stranglehold on a party which vepre-
sentoad 400,000 Victorian voters, by reason of the faet that they, and
they alone, controlled the whole of the party funds. Mr, Hollway
said he had never seen a balance sheet and did not know whether
one was presented. The control of the party by this group had laid
a ‘dead hand’ on previoug sttempis which had been made to make
the party more democratic. Democraey was in jeopardy not only
from external aggression, but was equally in jeopardy through the
activitiels of such secret juntas of financial wire-pullers.’ 86
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At the same time it was reported from New South Wales that:

“‘Opposition to tho United Australia Party Consultative Council,
whieh controls United Australia Party finanee policy in New South
‘Wales, has been simmering for z long time,*’87

Attempts to effect even such elementary reforms as seleetion of
Federal and State candidates in New South Wales by an
electoral college comprising the office bearers of electorate
councils of the parly were defeated in the United Australia Party
State Council.

The United Australia Party split in 1944 and faction leadery
sparred keenly :

¢¢The leader of the Liberal Democratic Party, Mr. E. XK. White, lust
night described the statement of the Democratic Party leader, Mr,
Weaver, that his party’s funds had ‘no tag’ to them, as a ‘piece of
brazen effrontery and an insult to the intelligence of tho electors.
Until quite recently the Comsuliative Council financed the United
Australia Party. Big business became dissatisfied both with the
efficiency of the conncil and the United Australin Party, and as a
result the Institute of Public Affairs was formed. The personnol of
the Imstitute of Public Affairs Council is very similar to the old
Consultative Council of the United Australia Party. The Instifute
of Public Affairs is now financing Mr. Weaver’s party and we defy
Mr, Weaver to deny this. Is it reasomable to suppose that the
United Australia Party will not defer to the wishes of the Institute
of Public Affairs’$7788

In both States and elsewhere in the Commonwealth this strife
was largely overcome and the Party setiled down in 1945 to
eonduct its business as usnal under the revived name of the
Liberal Party, with certain formal and even substantial changes
in its constitution but little change in its personmnel, purposes,
methods or finaneial management apparent from outside.

It may be argued that this account relates only to the anti-
Liabour parties centred in Melbourne and Sydney and that, since
the Federal structure of these parties is loose, equal treatment
should have heen given to the distinclive features of the same
parties in the smaller Staies. The fact is that in the numerically
smaller States the conirol of the anti-Liabour parties by the big
local interests and magnates is perhaps even closer. The four
smaller State eapitals can not unfairly be deseribed for politieal
purposes as ‘‘one club towns,”’ The key financial, commercial
and landed men of each of those States tend to meat regularly
at the Adelaide, the Weld, the Queensland or the Tasmanian
Clubs, as the case may be. Luncheon, dinuner, drinks and
polities go togetber. In those clubs an unofficial and extra-
parliamentary caucus, as it were, is in regnlar session. There,
when anti-Labour is in office, successes, failures and plans are
discussed and assessed. When Labour is in offies, it is there
that plans are laid to gather the sinews and personnel with
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which to unseat it. Even where the initiative in details passes
elsewhere from time to time, the tone, tempo and direction are
as likely as not to come from these same sources.

Anti-Labour voters apparently vote for their candidates on
guch assurances as that of the President of the Vistorian United
Australian Organization and others that these men are ‘‘abso-
Intely free,’” when in fact very oddly and quietly constituted
and powerful bodies have wielded very considerable powers
over progpective candidates and sitting Members,

Nor are the electors usnally aware of the private (and some-
times perhaps luerative) briefs held by the men selected and
elected at the pleasure of these back-stage groups. A pair of
lost Senatorial tempers served to reveal this fact, for instance,
about a Queensland anti-Labour Senator :

¢¢ Senator Foll: ‘Even when be [Senator Crawford] was in the Ministry
he was the paid President of the Australian Sugar Producers’ Associa-
tion. He has received payment from that orgamization every year
since he has heen a Member of this Parliament.’

Renator Crawford: * About £100 a year.’

Senator Foll: ‘As the paid servant of the Australian Sugar Producers’
Aggociation he has received money, over and above what he is paid as a

Repator represonting Queensland, in oxder to advoecafe the cause of the
sugar industry’.’’s9

Unpaid briefing is a matter of course for men elected to manage
the affairs of the middle classes. Reminiscing about the history
of a particular Income Tax Assessment Bill, Ex-Senator H, C.-M.
Garling recalled that ‘. ., . . Senator Drake-Brockman was
practically briefed by the pastoralists to watch it, and he and I
found many things that needed qualifying and some that needed
eliminating, ’'40

It will be clear from the evidence set out here that there is the
same rivalry for control of the anti-Labour party machines and
for influence within them as there is in the Labour ecamp. The
federal or interstate element in the situation again causes a
great deal of the frietion within these political groups. On
October 24, 1941, for instance, the ‘* Sydney Morning Herald”’
saw fit to attack the Commonweslth Capital Issues Advisory
Board which the Menzies Government had set up. It gave a
detailed account of the private interests represented by members
of the Board ; it eriticized several approvals the Board had given,
despite the war emergenay, to large public issues of dehentures
and shares; and it stressed the coincidence that several of these
issues were underwritten by the Melbourne firm of J. B, Were
(whose spokesman, Staniforth Ricketson, bad publicly declared
himgelf to be the centre of ‘‘a group of men closely interested
in Mr. Menzies’’). Clearly the Board’s major sin was its strong
Melbourne membership and affiliations.
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Popular rights and liberties and standards of political
behaviour and administralion may on oeeasion be as well served
by the frictions and explosions within parties as by the electoral
and parliamentary clashes between parties, IFor at least frie-
tions and explosions betoken activity and intersiate rivalries
at least sustain alertness, While there is liveliness within a
party 1o party machine can very long survive unchallenged an
undue tightening of discipline or an undune narrowing of ¢ontrol
or poliey,

‘Within the anti-Liabour parhamentary parties the clash of
outside supporting interests is clearly reflected. Bven when the
coalition is in offiec these parties normally meet separatoly, in
their own cauncuses. Though they may thus feel that they serve
best their electoral chances and their eceonomic purposes, they
remain the more liable to sectionalism and faction. In that
respeet, anti-Labour remains, in most sessions, a less effective
parliamentary team, and, in most elections, a notoriously less
effective contender with Labour. TFor the occasional strongly
individualistic persomnality who eunters parliament under the
Liberal or Country Party banner, however, this very disjointed-
ness may make survival more possible and, while he lasts, more
comfortable. Late in 1946 the anti-Labour leaders announced
that they had set up a parliamentary joint executive to plan the
more effective direction of their combined efforts in the two
Houses. This institution has yet to establish and prove itself.
It is clear, however, that the parliamentary machinery and
technique of the anti-Labour parties reﬂeets their realization of
the eﬂeemveness of the Labour Party in that direction. Their
necessity is that of Lewis Carroll in the domestie polities of
Oxford University :

« ¢“Wo must combine, aye! hold a caucus meeting,
Unless we want to get another beating.
That they should *fbottle’’ us ig nothing new—
But shall they bottle us and cauous toof?’



CHAPTER V

PARLIAMENT: THE HOUSE OF REPRESENTATIVES

¢¢The powers of Parliament ate io the hody politic 28 the rational
faculties of the soul {0 a man.’’
John Pym,

‘‘Parliament, indeed, can never hope to be a congress of the
nation’s best wisdom. Neither can even the most idealistic revolu-
tionary committes. Each has ultimately to earry along with it the
will of the average man, and is bound Lo be hampered by the
average man’s shortcomings in the matier of intelligence, educa-
tion, steadiness of purpose and public spirit....l1f Pailiament is
merely to reflact thiz or that politician’s love of power, the average
man will turn from it as an instrument of frickery when it oughf fo
attract him as an instrument of human progress. If it cannot
respond sensitively, indeed, both to his needs and his sense of
justice, he will come to regard it impatiently as a mere obstruclion
invented by bahbblers.’’

New Statesman.

‘“The school of Parliament and the games of party politics nur-
tore & gpirit of their own. This spirit, its versatility and elas-
tieity, its joy in the game and respeet for the rules, ite enterprise
snd vigour, may be supplemented, but esunot be supplanted by
rational knowledge and technieal superiority.??

F. E. Dessauer.

‘*Responsible government is the attempt, never completely suceess-
ful, of free democracies to secure in an integral process an effective
forum, proper consideration and decision, and effective exesution.’’

8ir Frodaerick Eggleston,

I

"FHE Australian National Parliament js not & ‘‘sovereign’’
logislature. Quite apart from the now nominal constitu-
tional powers of the Imperial Parliament to legislate for
Australia, the Australian Parliament is bound by a written
federal constitution which specifically enumerates its powers and
lays down procedures &fd conditions for observance in their
sxerdise.f Powers other than those so enumersted lie with the
State Legislatures:f"! Above both Commonwealth and State Par-
liaments the Constitution sets the High Court (and, in some

138



ITOE HOUSE OF REPRESENTATIVES 1349

appeal cases, the Judicial Committee of the Tmperial Privy
Council) as arbiter when dispuies arise as to the seat or extent,
of particular powers/ While Parliament sacrifices any claim
to unlimited ‘‘sovereignty’’ in order to make possible a federal
division of powers, the federal principle is, however, modified to
the extent of admitting Cabinet respongibility primarily to the
Lower (or ‘‘National’”’) House—as distinet from the Upper
(or “*States’’) House.

/From the beginning, the Commonwealth Parliament has felt
its strietly limited powers to be inadequate for the national
tasks in hand. As ideas of the role of government in everyday
affairs have developed the limitation has been more keenly felt.
Sir Prederick Eggleston has explained that:

‘‘The history of ihe Commonwealth js that it has speedily settled its
policy with regard to the great nationnl problems [e.g, the tariff,
immigration policy and defence] and then turned its mttention to the
politieal powers [e.g. trade and ecommeree, and industrial relationa]
and found that there are not enough of them. What there are, are
hampered by limitations,’’1

f.’It is true that, while some powers inhering in it, notably the

external affairs power, have not been exhaustively exploited by

! the Commonwealth Parliamenty others, such as the taxation and
conciliation and arbitration powers, have been successfully made
to yield more to their possessor than most of the Fathers of the
Constitution dreamt was possible.

'Amendment of the Constitution is, moreover, placed beyond the
powers of the Parliament at Canberra alone, though initiation of
amendment lies with the Commonwealth Parliament and not

1 with the States or the people It is perfectly true, as Henry
Bournes Higgins agsured the people of Geelong in the Federation
campaign, that:

‘, f*Not a section, not a phrase, nol a word in this Constitution can be
changed by the Federal Parliament, no matter how urgently the change
may be required, and even though every Member in ench House of
Parliament may vote for the change....To make & change in a single
word in this Constifution, there must not only be an absolute majority
of hoth Houses of the Federal Parlisment, but the change has to be
submitted to the clectors in the several eolonies, and unless there be o
majority of the peaple, and also s majority of the States, in favour
of the change, the change eanmot be made, Even if four out of every
five Ausiralians voting vote for the change, the change is nol neces-
sarily earried.’’2 ¥/

/ The iustitution of judicial review by the High Court has had
the inevitable, but none the less unfortunate, effect of making
many people look at proposed legislation first from the point of
view of its constitutionality and only secondarily from the view-
point of its infrinsie worth. /01*, if they look at it first from the
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viewpoint of its infrinsic worth and find it inimical to their
interests, they frequently go to great pains to oppose it publicly
on constitutional grounds rather than on grounds of interest. As
an anti-Labour Minister admitted:
f¢Its financial power has made the National Parliament the most con-
vonient channel through which the people of Awustralia . ... can express
their desire for social henefits or ‘reforms’. Conversely, it has tended
4o exalt consiitutional checks and limitations in the mouths of those
who desire to rasist disturbance and expense.”}y

The tendency goes further and becomes ‘‘a tendency on the part
of some elements in the community to accept laws only when
no ground for their challenge in the courts presents itself.’’4
Parliament is at a further disadvantage in that the High Court’s
views on the constitutionality of a given piece of legislation are,
in gome important instances, more or less unpredictable, There
are relatively few unanimous judgments in leading constitutional
cases, and even where they occur the reasoning of the several
judges does not always coincide. Over time the personnel of
the Court itself changes, and the maxim ‘‘quot homines, tot
gententiae’’ tends to apply.

By complicating and sidetracking debate on the basic issues,
real or imaginary constitutional limitations may throw a fre-
quent shadow over the best traditions of parliamentary law-
making, even if they do not detract from Parliament’s other
major roles as a forum for discussion of national policy and as
controller of the publie purse.

« { The Constitution not only sets the High Court over against
the ““sovereignty’’ of Parliament in disputes over Commonwealth
‘and State powers, but even to some extent in the matter of
Parliament’s conduet of its own business.! Thus, in the first
decade of the Commonwealth, the ‘‘New Protection’’ was stricken
down by the Court, not only on the ground that it was ‘‘ulira
vires,”” but also on the ground that, contrary to Section 55 of the
Constitution, other than taxation matters bad been ‘‘tacked’’ on
to & Taxation Bill.5 Such an exercise of power by the Court—
admittedly a legitimate exercise under the Constitution as it
stands—mesans that there is, above the Speaker, another exira-
parliamentary authority which can, on appeal, determine what is
a tax measure and what can properly be included in such a
measure. In other words, a function which in the Imperial
Parliament belongs to a high officer of Parliament itgelf—the
Speaker—is in Australia a matter finally for a body above
~Parliament and unaccountable to the people. gAgain, by passing
'the Disputed Elections and Qualifications A6t (1907), Parlia-
jment hag given the High Court further powers to intervene in
|the conduct of parlinmentary affairs—though such an Aect is,
of course, gimply revoecable and hence in no constitutional senge
[_a, further diminntion of the Parliament’s limited sovereignty?
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*In some other matters than those conmected with the High
Court the antonomy of the Parliament is categorically limited hy
the Constitution. *The life of a Parliament is set at three years,
at the end of which period an election must be held for all seais
in the House and half the seats in the Senate. The ratio of
Representatives to Senators is fixed. Procedure for Money Bills
and deadlocks is preseribed.

There is at least one reeorded cuase where a leading Member
seriously suggested by-passing one constitutional limitation in
an emergency. Prior 1o ihe outbreak of the First World War
writs for a general eleclion had heen issued and the campaign
was in progress. In the Face of the war crisis Labour offered
1o forego the election, W. M. IInghes suggesting the withdrawal
of the formal proclamation dissolving Parliament, a strictly
uneconstitutional procedure which he felt could be validated by
the Imperial Parliament passing an Indemnity Act. The anti-
Labour Government of the day (no doubt to its bitter regret in
the event) properly refused such a proposal for outflanking the
constitutional limitalions on Parliament’s autonomy. Another
proposal to use the Imperial Parliament, this time apparently to
circumvent ihe Australian popular will, was made by Sir
Willigm Trvine in February, 1917. Governor-Genersl Munro-
Ferguson wrote that Irvine ‘‘suggested to me in private that the
Imperial Parliament might very properly have decreed conserip-
tion after its defeat by Referendum.”’® Tiven in 1917 such an
idea was simply a pipe dream. Section 9 (3) of the Statute of
Westminster now requires a request for legislation from the
Imperial Parliament to ba made by both Houges of the Common-
wealth Parliament. *

‘While there has been a general acceptance of these constitn-
tional limitations on the freedom of action of the Commonwealth
Parliament, there has, on the other hand, been wide and influ-
ential championship of the status and powers of Parliament as
againgt lesser institutions, In 1918, for instance, Prime Minister
Hughes, for reasons of his own, wished to delay announcing his
recommissioning as leader of the Government until just before
an impending Party meeting, The Governor-General, however,
insisted on the proper course of aetion in these terms:

(T would strongly urge that the announcement be made in Parliament,
and that for the following vessoms. I have taken my stand on the
shaplute pro-eminence of Parliament, and on my inability to recognize
party exigencies, or to have official sognizange of any bappevings or
utterances outsidle tho parliamentary arens, Therefore, to allow Parlia-
ment to maat after a commission has been granted, and to allow it to
remain in ignoranee of this important fact until a party mesting has
been given the information, is to ignore the prineipla on which T acted
in grauting you & eommission. I would, therefore, strongly advise that
you make the ammounsement in Parliament, whose supremacy it has
been my objech to vindicate.’!7
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Though the Constitution limits Parliament’s powers to order
1ts own affairs, it specifically leaves many matters open for Parlia-
ment itgelf to determine.® Thus the Constitution gives Parlia-
ment control over the qualifications of electors and Members of
the Commonwealth Parliament. The Constitulion also makes a
provision that Parliament should have power to vary the
pumbers of either House; though Section 24 lays down that,
whatever the absolute numbers of Representatives and Senators
which the Parliameni may determine, the number of Representa-
tives ‘‘shall be, as nearly as practicable, twice the number of
Senators.’}

I

s There is reason to believe that this provision in Section 24
may alone have prevenied the increase of numbers in the House
of Representatives which iz so patently necessary./ It is not
simply that the population has doubled, and the “populations
of some electorates actually trebled, since the Constitution fixed
the number at 75, Nor is it simply that the geographical size
of some constituencies was already excessive—lhe area of the
electorate of Kalgoorlie, Western Australia, is many times the
gize of Victoria and reputedly the largest single-member elec-
torate in the world. /Nor is it merely that the Australian House
of Representatives iz go much smaller than any comparable
House abroad,” Nox, again, is it desirable, as has been argued,
to increase the number of Representatives primarily in order
to enhance the depressed statug of Senators.

The real reasong for an increase of Representatives lie in
another direction. ZFirst, quite apart from any actual increase
of Commonwealth powers by referendum or judicial construction,
the present is in any case an age of vastly inereased govern-
raental intervention in and control over social, economic and
personal life. «This in turn means that there are vast increases
in delegated legislation by regulation, in govermmental expendi-
ture of public funds, and in Cabinet power which require to be
watched by Parliament as a whole{‘ In practice there are too
few Represeniatives or Senators left to keep vigil over the
people’s liberties and interests after nearly twenty Ministers
and Party Whips, La. Spesaker, Chairman of Committees and
their deputies have been drawn from a House of 75 and a Senate
of 86,/ There is too little widely informed debate, too little
effective commitiee work, insufficient regulsr parliamentary
check upon public expenditure and delegated legislatiom, too
much notoriety and power for the three or four Members who
80 often hold the balance of power, and too restricted a choice of
able and experienced Members for places in the ever more
important Cabinet. Cabinet itself has increased from eight to
nineteen in strength of numbers since the first decade of the
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century without any mnrease in gize of the Honses from whmh
its members are drawn. /' And since the first duty of the House, in
order of importance, is to provide and sustain a Govermnent for
Ilis Majesty, this last reason for a numerically stronger House
probably ranks first,

It is urged, moreover, that in a larger Parliament private
Members would be of more account, wonld enjoy greater freedom
from darrow party diseipline, and would make wider and more
effective contributions to the work of Parliament: *

*‘The Ilouse of Commons contains over 600 members. This permits
the presence of a large number of men of independent mind, who
specialize in things in & detached way, and many of whom speejalize in
certain subjects. This is not possible in a small Houw. Every vote
is so important that it must not be allowed to stray too much from the
narrow path of partyd....T feel very strongly tbat the cfficiency of
any system of responsible government on the Cabinet system is impaired

by too small a Mouse, and that it is only workable in a Touse of 150
members or more.?’10 '

Members on both sides of the Iouse of Representatives, party
conferences, academic guthorities and the informed public have
all long acknowledged the force of these arguments. But, under
the Constitution, if the Representatives were increased to 150,
the Senate would have 10 be increased 1o ai least 72, Few have
ever suggested, in the light of its performances, that any increase
in the Senate’s size is either mecessary or desirable. Yet only
an amendment of the Constitution would permit of the one
increase without a proportionste inerease in the Seecond
Chamber, to whose ultimate abolition one major party is at least
formally pledged. So long as it places an obstacle of this sort
in the way of increasing the size of the House of Representatives,
Section 24 of the Constitution will eontinne to be a brake on
parliamentary efficiency and effectiveness,

Meanwhile the small numbers of both Houses make for a certain
intimaey and informality by comparison with the American
legislatures and even the British House of Commons, The
Speaker of the Iouse and the President of the Senate in parti-
cular, and the Mombers generally, have had to adjust the
traditional tempo and procedure of the British Parlianient, and
their own formal relationships in the Chambers, to ihis special
condition of work in the Australian national legislature. There
is, however, an optimum even in the matters of intimaey and
informality where legislative bodies are concerned; perhaps the
Commonwealth Houses exceed that optimum,

m

Subject to such qualifications as have already been noticed,
ection 49 of the Constitution.gives Parliament autonomy as
regards the ‘‘powers, privileges and immunities’’ of its own
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| members,1? The Houses meet under the Speaker of the Repre-
sentatives and the President of the Senate respectively, Hach
of these officers is elected by his House, ordinarily from amongst
the majority party, at the beginning of a Parliament, Once
elected he continues in office throughout the life of that Parlia-
ment, unless he loses the confidence of the House, resigns his
office, or ceases 10 be a Member.

From the first the Speakers’ and Presidents have jealously
guarded their independence of the Crown as spokesmen for
their respective Houses:

ft At the opening of the first Parliament, the Governor-General directed
the Senate and House to choose a President and Speaker respectively,
and indieated that he would appoint a time and place for the persons
chosen to be prosented for his approval, The President and Bpeaker
duly waited on the Governor-General. The President of the Senate
reported that lte had veceived His Excellency’s congratulations, and
that His Excellency had at the Prosident’s request confirmed the usnal
rights and privileges of the Senate (Semate Journals, 1901, pp. 5-4).
The Bpeaker of the Ilouse reported merely that he had received from
His Excelleney an expression of pleasure at and confidence in the choice
of the House (Votes and Procesdings of the House, 1801, p. 9). At
the Becond Parliament, in 1004, a ceremony more strietly in aceordance
with the Constitution was adopted by the Governor-Gemeral and both
Chambers. The President and Speaker were ‘presented’ but mnot ¢for
the approval’ of the Governor General; and the prayer for the ‘allow-
anece’ and the Governor-General’s ‘confirmation’ of the ‘usual rights
and privileges’ were abandoned.’’12

The Speaker, then, is the guardian of the ‘‘rights and privi-
lages’” of the Members of the Ilouse, He presides over the
Houge, giving rulings in debates; deciding the order of speaking,
questioning and bringing of motions; seeing that the minority
parties and the private Members receive fair play at the hands
of the prevailing majority. For the rest, he ensures that the
business of the House is despatched with speed and propriety.
He receives the active assistance of party leaders and parly
‘‘whips,”? ag 'well as of Members generally, in the discharge of
his dutiesf/

In the British Parliament the Speaker was long afforded
elecioral immunity, in acknowledgment of his official impar-
tiality, and has ordingrily held office ag long as he lived or felt
equal to his task. &n Australia the Spesker hag normally
changed with the Government—a fact which has placed
additional responsibility on the Clerk of the House, who has
to coach a eorrespondingly rapid succession of new Speakers in
their duties and responsibilities. # Nor has the Speaker enjoyed
electoral immumity, it being argued that it is unreasonable to
disfranchise a whole electorate by leaving .the Speaker un-
opposed—and, further, that every seat is too precious to go
uneontested when there are only 75 anyway.* In the Australian
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Parliament, under stress of war emergency, one Speaker
(Rosevear) has even carried on simultaneously the administra.
tive office of Controller of Footwear—probably an unprecedented
occurrence, which was ultimately ierminated when attacks upon
bim in his second (executive) office threatened to embarrass him
and undermine the traditions associated with his high parlia.
mentary office. Nor is the Speakership necessarily the summit
of a Member’s parliameniary career in Australia: Norman
Makin, for instance, subsequenily held Ministerial posts in
Labour Cabinets,

oIt is usual for the Brilish Speaker to refrain from voting in
Commitiee of the Iouse, but some Austrulian Speakers have
insisted on doing go, arguning that their vonstituents should not
go unrepresenied nor their parties in want of a majority in
vital divisions. Sir Illiott Johnston, when Npeaker, seversl
times saved the Government in 1913-14 by joining in Committee
divisions, On Junse 21, 1943, the Leader of the Opposition gave
notice of a motion of ‘‘no-confidence,”” The same day the
Speaker and Chairman of Committees relinguished their posi-
tions. They belonged to the Opposition parties and had, in the
special circumstances of an evenly divided House and an un-
peralleled war origls, continued in their positions eighteen
months after their own parties had left office, Theirs was an
unusual position—but so were their resignations extraordinary.
Their action—and particularly that of the Speaker—drew stiff
criticism from traditionalist eireles inside and outside Parlia-
ment:

I The Speakership lies not in the gift of axy party or partfes. Itf is an
office bestowed by the House. I# is mot a political job, and the holder
of the office fails to distinguich his duties and stains the fraditions of
tha Speakership in measure as he makes it o stalking-horse for politieal
manoeuvre. . .. According to his own worde, Mr, Nairn has tendered
his resignation beeause a motion of no-confidence has been submitted,
He doaes not wait for the Honse to declare whether or uot the Covern-
mont possesses the confidence of the House, but he declores that his
tenure of the officc of Speaker is to be governed by the wishes of his
party. .This abject confession of subservience in his office to the
deciston of a political party and of departure from the impartiality of
a Speaker in anticipating (perhaps wrongly) the decision of the House
i a hlot on the record that bas been written by the words and deeds
of Speakers of the Ilouse of Ropresentatives through four decades of
the Commonwealth.’*13 s

Sir Littleton Groom, on the other hand, adhered to the British
tradition when the Government of the day was hard-pressed on
the Arbitration Court Amendment Bill in 1929, with the result
that the Government (to whose party he belonged) fell. His
party, in bitterness and retaliation, opposed another candidate
to him at the ensuing geneval election and secured his defeat.
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i It is the business of the Speaker to interpret and apply the
Standing Orders of the House (drawn up and reviewed by a
Standing Committee of Members)—rules which govern debate
and other phases of the business of the House in a very detailed
way. Until the House and the Senate brought down their own
Standing Orders in 1908 both Houses used the Standing Orders
then current in the State Parliament of South Australia, to
which the first Speaker and the first Senate President had both
previously belonged. The Standing Orders are liable to con-
tinual review and by 1937 had grown in number to 410 (at the
same time the Sepate had 450). Occasionally a ruling of the
Speaker is successfully voted down—as on September 10, 1937,
when on the motion of the Prime Minister himself a vote on
party lines nullified a ruling from the Chair and the Speaker
simply bad to abide by the will of the House. Behind the
Standing Orders of the Australian House of Representatives are
those of the House of Commons and the rulings of the British
Speakers as collated and set out in successive editions of May’s
‘‘Parliamentary Practice.”’

v

There are new Members entering Parliament and there are
other men who fortunately never attain the necegsary status,
who express themselves impatient of or opposed to the deliberate-
ness of parliamentary routine proecedure. Yet almost without
exception those who come to Parliament sceptical or eritical
remain to praise:

¢ After being a Member of this Chamber for eleven years, I have come
to realize that standing orders aro necessary, At first I thought that
some of them were unjustified, but I have come to the conclusion that
standing orders are required, and must be obeyed, in order that the
business of the Senaie may be conducted with proper decorum, with all
possible speed, and with faimess to all honourable Senators. The
Standing Orders have been daveloped over the years as the result of the
experiencs of hononrable Senators in this Chamber,?’14

" "The four hundred Standing Orders, singly and collectively,
constitute a guarantee that debate will be fair, free and adequate
yet expeditions. The fair and deliberate congideration which
the Standing Orders ensure in the long run usually saves the
nation, or at least some members of it, both time, money and
jhardship.y This is the seeming paradox which escapes those who
complain loudly of ‘‘expensive talking shops:!’

In the early years of the Commonwealth Parliament, due
largely to the frustrations ariging from the co-existence of three
mutually hostile parties in the House, there were serious cases
of obstruction and disorder. These reached their climax in 1905
when George Reid’s Conservative Free-Traders were nursing
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some smarting grievances. The Reidites stonewalled against the
passage of the Commerce and Trade Marks Bill teo sueh an
extent that ‘‘the fight nearly killed the Opposition Whip, Me.
Wilks, who had to iake to his bed seriously ill owing to the
strain of the stonewall.’’!® Deakin (Prime Minister) had to
postpone further debate to bring down Standing Orders to
handle the situation. When he soughi the adoption of a Stand-
ing Order (on the British model) providing for the ‘‘ Clogure’’
the House debated the motion non-stop, except for meals, from
Thursday afternoon, night and day, until midnight on Saturday,
The Reidites made specches of two, three and four hours cach and
would quite doggedly lave goue on into Sunday, it is said, but
for the strong sabbatarian views of ihe Bpeaker, Sir Frederick
Holder, The House has always since been able to apply a time
limit to speeches, though it has not always done su. Thus in a
debate on a motion of no confidence in the *‘Fusion’’ Govern-
ment, beginning on June 24, 1909, Webster for the Opposition
made A speech extending over two sittings and occupying ten
hours. Some twenty Opposition Members participated in the
unofficial filibuster on that oceasion. Nor were Members always
temperately behaved. The first Speaker, Sir Frederick Holder,
collapsed and died at the height of a veritable uproar during
an all-night debate—he died protesting, it is rvelated, at the
degres to which the House had got ouf of the hands of the
Chairman of Committees. ¥rom time to time a Member is
sugspended for offending the Chair or the House—rarely for
more than a sitting. Speaker Bell went so far as to suspend a
Minister—A. G. Cameron—on one occasion.

{The “Closure’’ Standing Order, as adopted in 1905, provided
that on the motion for elosure being supported by a majority of
a Honse of not less than 24 the vote should immediately be taken.
It was also provided that the House might resolve at any stage
that a Member be no longer heard or that the Speaker or Chair-
man leave the Chair, it being obligatory on the presiding officer
to put these motions immediately.*® Such an order could, of
course, easily become a real menace to free discussion and to the
rights of minorities to be heard. No Government, however,
would deliberately set up a precedent for its successor of un-
scrupulous use of such weapons, Nor wounld the electors kindly
regard a party which used its majority for such a purpose.p

But in these and other ways Parliament has power to eut to
ressonable duralion proceedings which, otherwise, can streteh to
inordinate lengths—as did, for instance, a ‘‘no-confidence’
motion debate which commenced on September 20, 1904, and
continued through 15 sitling days over the next four weeks,

Parliament does not hesitate to nse powers to cut short debate

y when no injustice is thus occasioned, recognizing frankly that
‘‘the power of organized minorities to check good exeentive
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action often amounts to blackmail.’’17 Yei from the beginning
it hag been true that neither personal nor recurrent party bitter-
nesses prevent the making of arrangements ‘‘behind the
Speaker’s Chair,”’ or elsewhere, to facilitate the processes of
governments-witness the Reid-Deakin agreement on the fiscal
truce (actually committed to writing and subsequently made
public),8 or the normal day-to-day arrangement of the business
of the House between party leaders and ‘‘whips’’ of Govern-
ment and Opposition. “‘Thus to settle peacefully conflicts of
interest that might be fought to the dealh is civilization; to do
it gracefully on the basis of equality is democracy; to do it with
good humour and muinal regard is magnanimity.’’18

If parties and Members can be garrulous (a Senator once
referred to Australian government as being ‘‘of the gullible by
the garrulous’’) they ean also on occasion uge silence as effective
tactics. When Parliament mel on June 10, 1925, after what
Labour regarded as an inexcusably long recess of eight months,
no Labour man rose or could he induced to rise to debate 1he
Governor-General’s speech and the address-in-reply. Prime
Minister Bruce, from begging Labour 1o talk about anything,
had to beg his own side to keep the debate open: the fact was
he bad no Bills fully preparsd for submission to the House and
Labour found in embarrasging him by their silence a more
elogquent and telling form of prolest than any which could have
been framed in words.

‘When, they do speak in Parliamenf, Members are free to say
practically what they will (provided they say it in moderate
language), without fear of the laws of libel or defamation. The
language is sometimes picturesque as such an outburst as this
of the redoubtable W. M. Hughes against Alfred Deakin well
illustrates :

‘‘God save us from such friends, Xast night the Honourable Member
abandoned the finer resources of political assassination and resorted to
the bludgeon of the cannibal, Having, perhaps, exhausted all the finer
possibilities of the arf, or desiring to exhibit his versatility in his
exgerablo profession, he eame out and bludgeoned ms in the open
light of day. It was then that 1 heard from this side of tho House
some mention of Judas., I do not agree with that; it is not fair—to
Judas, for whom there is this fo be said, that he did not gag the man
whom he betrayed, nor did he fail to hang himsslf afterwards.’’20

- Bxtreme freedom of parliamentary speech and criticism is a

privilege inherited from. the British Parliament, It is a privilege

yheld by Members, not for themselves as individuals, but by virtue

kof their offices as repregentatives of the people. One commen-
tator puts the position this way:

‘¢The Cabinet lays down the policy amd adminigters through a vast

and growing buresueraey, the back-bencher vepresentg the individusl,

for whose sake the Law is passed, but on whom, time after time, the

lew and its administration imposes a hardship or injustice, which can
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only be remcdicd by Ministerinl intervention. The more Sceialism we
get, the more we shall need a throng of active, sympathetic hack-

benchers, representatives of ihe individual against the burcaueratie
machine. ’ 2L

£In some degree abuse of privilege is prevented by the Speaker
and the House, who can exact a withdrawal of remarks from a
‘Member, on pain of ‘‘naming,’”’ excluding from the Chamber
for the duration of the sitting, or suspension for a longer period,
In recent years there have been recurrent eomplaints that abus!
of privilege (at the expense of persons outside Parliament) was
alarmingly on the inereage, Thus, in 1937, Attorney-Cteneral
Menzies was reported as favouring provision that:
(1) Whon an M.P. made an offensive statement and suhsequently
withdrew if, the offensive statement should not be reeorded in Hansard,
and its publieation in the press should be prohibited.
(2) When an offonsive statement was made and upon challenge was
not withdrgwn, no parlinmentary privilege should atinch either lo the

moking of the statement in Parliament or to its publieation in the
press, 122

Parliamentary and press outeries ecansed the Attorney-General
to withdraw these ideas. But the problem is a real one, as yet
unresolved. More recently a milder remedy was suggested—
a standing order in some snch terms as these:
¢‘No momber shall have the right fo ask a question without notiee
affecting the personal repntation or character of an individual not a
Member of the House, Questions in this category are to be asked on
notice, and are not to appear on the notice-paper until answered.’’23

Ag recently as July, 1943, a Royal Commissioner, Mr, Justice
Lowe, upheld parliamentary privilege when counsel for the
then Minister for Labour cleimed that his client was not
aceountable to the Commigsion for statements made in the House,
JIn 1944 provision was made for a Committee of Privilege to be
set up by each new Parliament shortly after assembling.
[Broadcasting of parliamentary debates makes the privilege
' problem all the more acute
JThe question of eensorigg Hansard (especially in wartime)
has sometimes proved a difficult one, but a clear ruling has
always boen given on the mattery Speaker McDonald held during
the First World War that:
¢*Nohody has any authority fo censor anything that takes place in this
Chamber but the House itself, No alteration of any kind is permitted
in ‘Hansard’ unless it is one that X would personally sanction, and 1

would not censor anything that takes place in this House cxecpt hy
diroction of the House itself,’’24

At the beginning of the Seecond World War this was reaffirmed
by Speaker Bell:

¢¢There will be no censorship of HMansard without the avthority of this
Hause, 26
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There is a precedent for Parliament taking cognizance of .what
a Member says outside the House as a basis for diseiplining him;
On November 11, 1920, Prime Minister Hughes took the extreme
action of moving for the expulsion from the House of Hugh
Mahon, a former Minister of the Crown, for a speech he had
made against British policy in Ireland. This was carried, as
was the motion that his seat be declared vacant.28 That would
appear to be a precedent, however, which could be well forgotten,
Itsrepresents almost certainly the Commonwealth Parliament’s
record for illiberalism,

{Both the House and the Senate have, on occasion during war,
gone into ‘‘secret session’’ to hear and debate matters which in
the interests of national security should be debated by Parlia-
ment bul should not be debated in open session. As against
secret sessions of each House, Senators have shown preference
for extraordinary (extra-constitutional) secret joint ‘‘meetings’’
of the two Houses, as affording them an opportunity of meeting
and debating with all the members of Cabinet.p On these secret
sessions and secret joint meetings ‘‘Hansard’’ is silent and
Members are in honour bound to secrecy. While recognizing a
cage for such secrecy the interested publie does not religh it,
As Sir John Hall reminded the 1890 Australasian Federation
Conference in Melbourne, democracy demands that the govern-
ment should be conducted within the sight and the hearing of
the people.2? Sir John was representing New Zealand on that
occasion and it is not without interest that it has been New
Zealand which has pioneered the bringing of Government at
least within the hearing of the people by providing for the
broadeasting of parliamentary proceedings. The arrangement
made covered all important debates—time ig divided very fairly
and the nation is able, as it were, to enter the public gallery to
follow proceedings, In 1946 the Ausiralian Parliament followed
suit,

Of all the rules and standing orders of the Houses of Parlia-
ment, it is true that few, if any,

£:c....have any direet, or even obvious and indireet, sanction. They
are followed because they are part of the tradition, becauss they are
reasonable, and because they are essentfial to the working of a demo-
cratic system.’’28 ,

Beyond the written rules are many unwritten rules or conven-
tions. One of the most commonly used of these is the provision
for ‘‘pairs’’—whereby a Member of one party who is ill or
unavoidably absent from the House arranges through the Whips
or privately that a Member on the opposite side of the House
will refrain from voting in divisions during his absence. When
party sirengths are practically even such arrangements (there
are sometimes as many as six or eight pairs at a division) may
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alone save a Government from defeat. I{ a Member or the
Opposition as a whole does not want to embarrass or defeat the
Government it will on occasion arrange deliberately for one or
more of its Members to be absent unpaired, but such occasions
are rare, On the other hand, the Labour Opposition of 1913-14,
which had exactly the same numbers as the Government (37-37)
several times refused pairs and in that way was able 1o obstruet
Government business. But such & practice, even nccasionally
indulged in, over a period would most definitely harm the whole
ingtilution of parliamentary government.

The multiplicity and, to the new Member, complexity of
Standing Orders, conventions and procedures is ome of the
reasons why leadership of both sides of the House is normally
vested in men with many years of parliameniary experience.
The Bruce-Page Cabinet was led by two men with relatively
short parliamentary and ministerial experiencef Lack of
familigrity with all the ““rules of the game’' can be a serious
failing. This is particularly true of recent times when Govern-
ments have become used to taking a firmer grip on the business
of the House. 'W. M. Hughes was nol altogether imagining a
Golden Age when he wrote:

*“The business of Parliament in the early days of Federation was con-
trolled by its Membors fo a very much greater extent than nowadays.
The legislaiure was then a deliberative body, deeisions were arrived at
after questions had been thoroughly debated. Members took their
duties very seriously, speeches were carefully prepared, suthorities con-
sulted, and every question considered on its merits. Parlameni was
then the supreme authorify in something more than name, and mot, as
too often occurs in these days, a mere machine for registering Govern-
ment decisions. The fimes were spacious, parliamentary business
moved with leisurely and even tread. Measures were not rushbed
through Parliament without time being given for free and fnll dis-

cussion. These modern, time-saving devieces, limiting speeches, guillo-
tining debates, were unknown.’’20

But so were modern adminisirative pressure, the modern seope
of Commonwealth funetions and general governmental activities
and the whole modern tempo of public affairs,
Even so, twenty years of experience in the often turbulent
colonial legislatures stood Government leaders like Reid and
Deakin in good stead in ‘‘managing’’ the early Ilouse of Repre-
sentatives. More recently Government management of House
business has called for alert shrewdness from all senior Ministers.
In the House, knowledge of the rules of the game is indispens-
able to vietory and careful timing not infrequently gaing the
.day. FThe sort of team-work which succeeds in management of
the House is described, for instance, in this report:
¢In getting the budget legislation through the House the superiority
of Labour’s teamwork over that of the previous Government was
demonstrated. In the Menzies Government a Minister had to get his
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Bills {hrough the House without assisiance from any other Minister,
and sometimes the position was anything but edifying. But when the
Treasurer (Mr, Chifley) produced his string of taxation Bills he had a
Minister (Mr. Lazzarini) fo assist him, with the Rt. Hon. J. H.
Scullin—the greatest authority on taxation legislation in the Parlia-
ment—at his elbow, and the Atlorney-General (Dr, Evatt) on call to
deal with any legal issues., It was good feamwork, which gave the
Bills a smoother pessage than the majority of iaxation proposals
reesive,’ 30

Not only was John Curtin an able organizer of the House in this
way, buf, even more important in the face of the hostile Senate
majority which confronted him throughout his first Parliament
as Prime Minister, he usually handled inter-Chamber ecrises
consummately. The Private Member can of himself have liiile
importance and no initiative in this side of parliamentary
activity.

v

In the Australian National Parliament legislation has
originated with the Government almost as completely as have
money measures, though there is no comparable constitutional
reason why this should have been so. The Commonwealth had
been in existence almost five years before the first Private
Member’s Bill31 pagsed into law, a year after its introduection,
Perhaps the most notable of the few Private Member’s measures
which have become law was the Commonweallh Blectoral (Com-
pulsory Voting) Bill of 1924, In 1939 the Supply and Develop-
ment Act Amending Bill was placed hefore Parliament by the
Leader of the Opposition and another member of 1he Opposition
Front Bench and beecame law.?2 It would appear that in
practice Private Members of the Commonwealth Parliament
have as often tabled a motion asking for legislatiou as they have
introduced the legislation iiself—John Curtin, for instance, on
December 6, 1984, moved a request for improved social legisla-
tion and proceeded to outline in some detail for the Govern-
ment’s consideration what he had in mind,

{'A variety of reasons has been put forward in explanation of
he paucity of Private Member’s legislation. Historieally, the
first few years of the Commonwealth Parliament’s legislative
iwork were so much taken up with the passage of the basie statutory
framework essential for the peace, order and good government
of the new PFederation that no tradition of Private Member’s
legislation had a chance to be established. Constitutionally,
most of the likely subjects of Private Member’s Bills fell within
the ambhit of the State legislaturest

« Tt has Been contended that in Australia the latter-day Private
Member’s capacity and willingness to study questions at issue,
out of which his persona) legislative initiative might emerge, is
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not, on average, as great as that of his counterpart of filty vears
ago. This may be simply a manifestation of the perennial hnman
dissatisfaction with ome’s own age and generation. Certainly
in the first decade of the Commonwealth Davil Syme was
already casting the same nostalgic glances backwards:
¢¢Theve were, in our earlier Parliaments, men who haud made a study of
certain publie questions and who were accordingly listened to with
respeet. Ii was not eustomary m those days for Members to repeat
ono another’s ypeeclies, 10 1un an argument to death, There was less
play and more work 1han at present. Members did nol thon learn to
bheeome expert hilliard players by eonstant practise on the Parlinmen
tary hilliard tables. If not in the Chambeis Membors wove sure to he
in the library, unlcss absent from the Iouse.’ 3 |

#

~ In fact there has always been a fairly solid nueleus on hoth
sides of the Ionse with long parliamentary and some administra-
tive experience, from which a proportion at least has acquired the
specialized knowledge in partienlar fields from which Private
Member’s legislation might be expected to spring. Se, for that
matter, had the first Commonwealth Parliament, amongst {he
seventy-five Members of whose XYlouse of Representatives there
were ten former Colonial Premiers, twelve other former Colonial
cabinet minislers, fourteen members of the 1897-8 Federal Con-
veution and, in all, 58 men who had formerly been Members of
Colonial Parliaments. The total of seventeon without any
previous parliamentary experience is not significantly different
from that of subsequent Commonwealth Parliaments. , Tt is true
that in 1901 there was not ihe same pressure of electorate affairs
upon Members—electorates were numerically much smaller;
pressure groups were fewer and less well organized ; government .
had not such an all-embracing impact upon personal economie
and social life; there was practically no Commonwealth ‘‘bureau-
cracy’’ in the modern sense. If the tradition of Private
Member’s legislation dirl not emerge then it seems hardly likely
that it would or should now,

Actually the whole status, and in some degree the functions,
of Private Members have changed in the course of the 20th

Century in all British Parliaments. Elections have tended t
WMMMWL@ E}ﬁ
Tster and Party, . rather than of individual representutives.
The Private Member still represents his electors but he is very
much the Party Member, linked and committed first and fore-
most 1o the platform, peneral tendencies and eollective decisions
of his Party, upon the acceptability of which, rather than for
himself, he has been returned to Parliament. This development
has, of course, been hastened by the clear-ecut class basis of
modern parties in most British countries, Nor is it necessarily
a matter for regret. The frequently confused state of the parties
in the United States Congress is as inconceivable in the context
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of British 20th Cenfury parliamentary institutions as would
be a return to the state of affairs existing in the British Parlia.
ment in the first half of George IIl's reign, of which RHarl
Russell said:

] *¢Parly has no doubt its evils; but all the cvils of party pul together
would bo searcely a grain in the balance, when compmred with the
dissolution of honourable friendships, the pursuit of selfish ends, the
want of congert in coumeil, the absence of a seitled poliey in foreign
affairs, the corruption of ecoriain statesmen, the caprices of up
intriguing courl, which the exiinetion of party conneetion has brought
and would bring again upon this country.’’s¢ '

/ There is 10-day a very real applicability in Morley’s reply to
Wedgwood when the latter as 2 new Member asked, ‘‘What cen
we do if we have no chance to bring in Bills or move resolu-
tions?’’ to which the veteran replied, ‘‘The function of 2
Private Member is to popularize in the country the poliey of
his Party.’'80 /

From the point of view of the elector, however, Parliament has
tended to revert from its great 18th and 19th Century character
as active and detailed legislator to ity earliest role of seeker of
redress of grievances in return for the voting of Supply to the
Crown. [The Private Member has not simply to seize the many
opporturities which parliamentary business daily presents for
the airing of grievances and the seeking of redress on behalf of
his electors, he must take up with Ministers and Departments
dozens of individual cases for every one he can bring forward
in the House, This American comment applies equally well to
the Private Member of the Australian House of Representatives:

“‘The Congressman Alls a great humen neced. He i8 the link between
the people haek home and the vast impersonal bureauerecy of Weeh-
ington, When a citizen gets hurt by some government agency’s slack
ness or arbifrary action, or gets caught between the conflicting ovders
of two agencies, his Congressman is the influentisl ‘man from home’
fo whom he ecan appeal. The job cannot be delegated to sny non-
congressionnl ageney, because it is the Congressman’s powsr over laws
and appropriations that gives him his influence in bureaw affairs,’’86

It is on account of the pressure of this side of their work that
Australian Members of Parliament in 1945 were granted
tsecretarial assistence at public expense. JThe Private Member is,
| however, increasingly by-passed by the various nation-wide
economic and social pressure-groups whose spokesmen have
established a practice of direct Ministerial approach.)

One of the crueial issues for the future of Australian parlia-
mentary government arises from this trend in the funetions of
the Private Member., If his role is to become more and more
hurdened with the necessity of righting grievances and stirring
up “‘bureaucrats,”’ will sufficient men of sufficient ability under-
teke a parliamentary careerf Unless they can be induced to do
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s0, not only will the standard of parliamentary memhership fall
but parliament will no longer have an opportunity to pmvide’
apprenticeship for a succession of men capahle of leading
Minisiries and guiding the nation in the great iradition of
parliameniary government.

Vi

If the role of the Private Member in the Chamber hag been
diminigshed by recent iendencies, that of the Parliamentury
Opposition has been increased and its methods developed. The
institution of ‘‘His Majesty’s Opposition,”” with all that it
implies in terms of mature democratic achievement, was
inherited ready-made .by the Commonwealth Parliament at its
inception. In the British Parliament it had emerged hetween
1688 and 1832 and had defined and established itself firmly in
the years 1832 to 1874. Finally, the British Cahinet crises of
1873, 1880 and 1885 produced something of a crystallization of
the conveniions and principles which had slowly evalved.37
These prineiples and conventions had been adopted and adapted
in the Australian Colonial Parliaments from the 1850’ and the
great majority of the Members of the first Commonwealth
Parliament were well versed and practised in them,

The intimate interdependence of Executive and Legislature
in the British form of parliamentary government affords a
dramatic excilement largely lacking in 1he polarized American
gystem and a sharpness of outline which the kaleidoscopic
manoeuvre of the Chamber of the Third French Republic used
to blur. The Official Opposition plays a leading part: its main
functions are twofold. The Opposition is the ceaseless critie of
and the immediate alternative to the Government of the day.
Tis business is first by eriticism in and out of Parliament to turn
out the Government as a preliminary to installing a Government
of its own leaders and keeping them there hy every means con-
stitutionally in its power. As the shrewd British parliamen-
tarian, Sir James Graham, long since put it:

¢¢The possesmon of power in our popular government is the sole object
of political warfare....It is not in human nature that a great party
can he kopt Ltogether by the abstract hope of ehecking the misernduet of
a bad administration, in the absence of the fixed purpose of displacing
them. ... Let it ones transpire that you are afraid to take the govern-
ment and your party is gone.’'’#8

There is, moreover, a lasting wisdom in the proposition that
g geries of mew initiatives, continually renewed, is the best
source of the permanent statesmanship of the nation.’’8% The
system ensures that the people’s rights and liberties are safe-
guarded by the provision that between the turning out or the
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conclusion of the regular term of a Government and ihe assump-
tion of office by a successful Opposilion there is ordinarily an
election. To be successful a party must therefore have a record
of responsiveness to public opinion.

To win power it is consequently insufficient for the Opposition
to seore debating points, or simply to take the offensive indis-
criminately in Parliament. The history of the Commonwealih
Parliament shows how rarely division votes are actually swayed
by parliamentary discussion alome. On those rare occasions
when a Government hay fallen on ihe floor of the Houge, the
defeat has been immediately occasioned rather by the cylmina-
tion of internal disgemsion in the Government party or some
oxira-parliamentary happening than by anylhing transpiring in
debate. Usnally, as regards any pariy’s legislative programme,
*‘the principle has been affirmed or rejeeted in the electoral
process which puil some men in «a majority and others in a
minority.’’40

Yet convineing, publicly-backed criticism by an able Opposi-
tion may bring the Government half way to meet it with amend-
ments, or with changes of emphagis in mcasures before they
reach the floor of the House. These changes in all probability
come as much as the resull of representaiions from Opposition
leaders (and interesied State Governments and public and
private groups) outside the Chamber as from debate within it.
But with a good case much can be coffecied by hammering away
at question-time, on the sdjournment, and in genergl dehates
like those on the Budget and the Address-in-Reply. Even the
most confident Government will soon notice that this technique,
applied to a case with substance, will raise up a growing volume
of publie criticism of proportions which cannol be ignored.

The House is “‘a forum for criticism and a foeus of outside
‘pinion,” it is the Opposition’s job to bring that eriticism and
those opinions fully to bear, to induce modification of Govern-
ment poliey or to oust the Government from public favour. If
ress and radio sincerely and honestly assist, the electorate is
neated by the processes of parliamentary and extra-parlia-
tary debate initiated by the Opposition. If the Opposition
el out of toush with public opinion it will neither prevail
on the Government to modify its policies nor prevail gver the
overnment in the struggle for power
The Government must be sensitive to genuine parlismentary
eriticism. grounded in keen public feeling, for the turnover of a
few hundred votes in four or five ‘‘unsafe’’ seats may mean all
the difference at the next election. Even giving ihe appearance
of impatience at Opposition criticism in the House may do that.
“No matter how great the Government’s effective majority, it
can be compelled to give way to a combination of eriticism in
the House, complaint in the lobbies, and agitation outside.’’¢1
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dn Australian federal polities, party meetings and caueuses
have become powerful media for bringing this public eriticism
effectively to bear upon Governmenis. * The National Health snd
Pensions Insurance Aet (1938) is a case in point. Even after
passage through both Houses that measuve never became opera-
tive. Not only had the Opposition been ecritical, but sections of
opinion, inside and outside parliament, nsnally behind the
Government, were sufficiently critical and sufficiently powerful
to make the Ministry postpone proclamation indefinitely, Tt is,
of course, not merely the Houses which cast eagle eyes over each
new draft Bill, but also interested Government Departments, and
above all, the interests outside which may be affected, It iy
sometimes hard to say which of these is the most zealous
serutineer and critic.

At is, naturally, & major obligation of the Government to
give full opportunity to the Opposition to perform its functions.
And Governments customarily fulfil this obligation. To do so
is the essence of conmstitutional behaviour, As the American
observer, Lowell, put it: ‘“The membeis of the two Front
Benches are in g position similar to those of barristers represent-
ing the parties to & suit in Court. They are not carrying on a
civil war for life or death, but are conducting a case in accord-
ance with the amenities of the profession, and these amenities
are as little appreciated by the world at large as is the etiquette
which prevails amongst lawyers.”’

/There are, of course, contrary pressures always at work to
cut short debate and criticism. The modern Cabinet is working
under emormous pressure and from choice would leave its
members as free as possible for purely administrative work.
Busy men will always fight shy of the hours of seeming irrele-
vancies and redundancies which are inferspersed in ench gitting’s
debates. pYet even Ministers preoccupied with administrative
pressures agree, in their more detached moments, with Sir Isaac
Isaae’s view that ‘‘ there is the growing necessity of Parlia-
ment’s exercising, not less, but greater and more constant
vigilance and greater care to maintain in its own hands the
power to fulfll the trust to the nation that the Constitution
contemplates, tradition and commongense alike dictate, and that
every elected Member impliedly undertakes,’ ?2 For there is
general awareness that in the democracies ‘g péwerful Exeentive
may s0 sweep 4 legislature off its feet that fundamental liberties
may become the creatures of executive discretion,’’48 Thesa
are not arguments for hobbling the Cabinet. But the aphorism
holds that ‘‘when Parliament is despised by men of Cabinet
rank, it is not Likely to be reverenced by anarchists.”” The
problem of each generation—each decade, indeed —is so to adapt
parliamentary procedure as to maintain its inherent democratio
virtues while enabling the Executive to sustain the peace, order
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and good government of a developing and hence a changing
country,

Parliamentary procednre should still be designed to give the
Houges in general, and the Opposition in particular, a maximum
of participation in the legislative processes as well as in the
presentation and consideration of grievances. And it is as
imporiant that Government Members should not be foreed by
too tight a party discipline to confine their airing of all criticisms
and grievances to the privacy of cancus or party meelings as
that the Opposition have a right {10 the floor, Question-time and
the adjournment, the Address-in-Reply, Budget, Sapply and
Bstimates debates, No-Confidence motions, motions for the print-
ing of a paper or for a special adjournment—all are oppor-
tanities for general eriticism, Rarely does a serious Qpposition
request for the debate of a current issue meet with refusal from
the Government. hile the First Reading, Report and Third
Reading stages aré rarely more than formalities in the Common-
wealth Parliament, Second Reading and Committee stages of a
Bill ordinarily give ample oceasion for eriticism of the principles
and details respectively of current legislation. #

‘While sympathizing with Sir Isaac Isaac’s condemnation of
the unse of the *‘gnillotine’’44 in the National Insurance Bill
debate of 1938, it is impossible wholly to agree with his sngges-
tion that ‘‘probably the ‘guillotine’ could be almost completely
avoided if Parliament were more frequently assembled.”’4
There are many other ressons why the/Australian National
Parlisment should meet more frequently: there are also better
methods than the ‘guillotine’ for keeping debate within manage-
able length without violating the principle that ‘‘the essential
basis of legislation which is to bind all the people is that there
should be free and as far as possible full discussion of all
proposed laws,’’46

The ‘‘clogure’’ and other curhs were adopted in the Common.
wealth Parliament to check the inordinately long debates in
those early, ‘“ragged’’ days of a real three pariy set-up, when
the shuffling of responsibilities and the succession of deadlocks
led Watson to confess frankly to Henry Bournes Higging in
1904 that ‘I despair of seeing any good come out of this Parlia-
ment, and feel that in the absence of any appeal to Cagsar we
can only mark time, It is distinelly better that Reid should be
j;%lty of inaction than onvsclves.’'47

nce Australia settled down to thﬂJ&EﬂﬂLDmﬂmM‘
ver, the ““closure’” became more liable to abuse, though in fact

it rafely 18 abusefl. As ecarly as 1909 there were profests at
Deakin’s use of it. Buf there are other means of abusing the
rights of the Opposition. In 1919 when W. M. Hughes intro-
duced the Constitutional Alteration (Legislative Powers} Bill

¥
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and asked that it be considered an urgent measure under the

then Standing Order 262A, Tudor protested for the Opposition:
¢¢Thig is the first lime Honourable Members have been asked to make
an urgepl messure of s Bill that one party has not seen. It is ngy
treating Parlismont fairly, and is quite an innovation. Probably Hon,
Members on. the Ministerial side are under the impression that they ean
bludgeon anything throngh Parliament,’?48

Again, in the midst of the Second World War, Prime Minister
Menzies announced that for the resi of the then current sittings
questions without notice would be restricted to half an hour4f—
at a time when the British Government had recognized the
special need to safeguard the Commons’ question-time,

Any undermining of the facilities afforded to the Parlia-
mentary Opposition is & danger to parliamentary democracy
jlgelf, as John Curtin warned in 1938:

‘*Parliament as a sounding board for the Federal Cabinot—that is how
I ses the trend in present-day parliamentary government. Soomer ov
later, unless the march towards that position is arrested, wo shall see
the Comumonwealth Parliament merely as a registor for Cabinet’s views
and decisions, 1o go out to the people through the press and radio, and
thon, in due time, to be given effect to (should the reaction be favour-
ahle) by legislative processes which themselves are rapidly becoming
mechanized, * /60

‘Whether it is individual debates or the length and frequeuncy
of gessions which are cut short is less important. ‘‘The test to
determine whether a government ig democratic is not the extent
to which the majority approves it, but the extent to which the
minority is free to criticize.’’81 Admittedly the field of the
National Parliament is limited and even so some of the national
powers are in effect delegated out of hand by the Constitution—
notably to the Arbiiration Court system. But even so, the
National Parliament needs move than 35 sittings in a year
(which were the 1934 and 1937 totals) to give itself, and in
particular the Opposition, reasonable opportunity of function-
ing.52 As early as 1905 a recess of six and a half months
oceurred.’® The Bruce-Page Government met the House of
Representatives on an average of 59 days a year between 1923
and 1929. Over a comparable period—1982-38——the Liyons-Page

. Government cut two days off even that ficure. As usual the
Senate met for still fewer sittings. These two Governments
enjoyed, of course, secure majorities quite prepared to back
them throughaut, most of their terms.

Tardiness in summoning Parliament and haste in sending it
bacl into recess involve Governmenfs in wholesale use of their
majority to order and speed the business of the House. Thus
in 1938, upon receipt of the formal message from the Governor-
General, the Government proposed to suspend Standing Orders
to pass the £10,000,000 Defence Loan Authorization Bill5¢
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through all stages, This drew two protests from the Qpposition :
first, that the details of the proposed expendiiure were negli-
gible; and, secondly that the suspension of Standing Orders
meant the elimination of debate on an important foreign policy
statement just made by the Prime Minister. Such instances
show not merely the need for accommodation on the part of the
Government but also how delicale and potentially dangerous
a machine is parliamentary government if its 1raditional spirit
is not kept vigorously alive.
‘“While Parliament Aocs on oreasion exercise its ultimale power of
consuring the [xecutive Government, little machinery existe fuos
sceuring parliamentary zeview of executive regulations of a gonmeral
sharacter, siill less of a particular excculive deecision. Tho modern
tendenay to set up commissions and authoritics outside the eomfrol of
the Execulive Government itself nlso operates to preclude effective
netion by Parliament. Not only does the party system help to prevent
independent parlinmentary review of executive action, but Parliament
is ofton in session for not more than half the year, so that many
oxacutive decisions and regulations cannot even be discussed uniil
months after they have been put into effect.’’ss

As Governments assume more and more responsibilities,
especially in the economic and social Helds, it should becoine
necessary for Pavliament to have additional time and faeilities
to debate the reports of Government instrumentalities which are
required by law to make regular reports, and the policy state-
ments of Ministers made to Parliament in the course of the year.
Yet, as a private Member once reminded the Honse in regretting
the paucity of suzch opportunities:

‘‘The blame does not attach to Ministers alone. Hon. Members
assemble here unwillingly and leave gladly,...That is ome of the
disadvantages which arises from having the Seat of Government remote
from the large centres of population.??ss

This is a timely reminder of the private Members’ own culpa-
bility but theirs is a secondary responsibility. 'The main onus
must lie with the Government and in some cases notorionsly does
50. Thus when the Lieader of the Opposition in 1938 requested
the summoning of Parliameni o congider the threatening inter-
national situation, Prime Minister Lyons declined and in
explanation said:

¢¢If Parliament were called together undue anxisty would he created
in tho minds of the Australian people and this would lead ta economie
and other upsets.’?

(As the Prime Minister had a major Cabinei erisis on his hands
at the time, the nature and gravity of the possible ‘‘other
upsets’’ ean be appreciated.) It was a member of the same
Cabinet who, a month previously, under threat of legal aetion,
had to apologize for a public statement that the Leader of the
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Opposition, John Curtin, was ‘‘the sort of man who should be
put up against & wall and shot.”’ Neither of the attitudes
reflected in the two statements here guoted countributes to the
strengthening of the liberal traditions of parliamentary govern.
ment.

At the same time it is {0 be recognized that while the Opposi-
tion must be given a fair share of time and an adequate number
of sittings, astute manoeuvre by Governwment leaders during
sessions can do much to blunt the force of Opposition aitacks,
while full grasp of tacties will enable the Opposition 1o presy
ihem more effectively. For there is a sense in which the Stand-
ing Orders ean be legitimately exploited for party advantage
consistently with proper observance of ihe spirit of the parlia.
mentary game,

The Opposition has, howaver, a real obligation to use but not
to abuse ifs role and privileges, to exercige its rights short of sheer
obstruction or unreasonable use of the various parliamentary
devices available to it, While ils minority rights are reasonably
regpected il must in turn fully respeet the right and duly of the
majority to carry on the business of government. It is not
without cause, for instance, that an observer raised his eyebrows
‘when in 1913:

¢Tha declavation of the [Cook] Government’s policy was followed
immediately by a motion of ccnsure submitted by Mr. Pisher, the late
Prime Minister. Some surprise was folt that the Opposition, having
resigned offies after the gemeral election without meeting Parliament,
should have challenged the Government before it had really gol to work
in Parliament. But we are rapidly making constitutional precedenis
in Australia.’’67

One more aspect of official Opposition should be noted. The
Opposition ‘‘Front Bench’’ or Execntive is in facl a ‘‘shadow
cabinet,”’ It consists of ex-Ministers and men who can con-
fidently look forward in the normal course of events to becoming
Ministers with the next swing of the electoral pendulym. In
some instances they actually tend to specialize in particular fields
much as do Ministers themselves. On the whole, however,
members of the Opposition ‘‘Front Bench’ in Australia appear
to feel rather less responsibility for at least some of their policy
statements than do their counterparts in the British Parliament
where there appears to be a stronger tradition that pronounce-
ments in Opposition imply commitments, in gome degree at least,
upon agsuming office,

So onerous is the position of Leader of the Opposition,
and so indispensable is its efficient discharge to the bealthy work-
ing of Parliameni, that since 1920 in Awustralia it has ecarried
an additional allowance of £400 (£200 in the Senate), together
with secretarial allowances. During the Second World War,
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when representatives of the Opposition Front Bench sat on the
Advisory War Couneil, the Government paid for five seeretaries
and other assistance for them.68

Vil

The fact remains that, with the increasing pressture of adminis-
tration, Cabinet feels a certain impalience with the desire of
Parliament generally and the Opposition in particular to
serutinize its every action. The faie of the former Committee
of Public Accounts is symptomatlic of a trend:

f¢In 1913 the Federal Parliament pussed an Aet which was kuown a+
the Ccmmitico of Public Aceounts Aet, which Act was amended m
1920. The object....was to appoint a Standing Commitice in Purlia
ment whose business it should be to oxamine ihe public aecuunt= nnd
reporl upon them to Parlament. [t was o Standing Committee con-
sisting of scven members of the House of Reprosentatives and thre-
members of the Senale.... The duties of the Committee were sot ont
in the Bill:

(1) To examine the accounts of receipts and expenditures of the
Commonwealth and te repord to both Houses of Parlinment upon
matters to which the Committec dcemed the atiention of Parlia-
meni should be direcied;

(2) To report upon the nred for change, if any was considered to
be required, in the form of the aceounts;

(3) To report upon the method of receipt, confrol, issue or pay-
ment of the public monies;

(4) To report upon any specific mattors referred to it or assigned
ta it by Parliament or the Governmeont.

Those terms of reflerence, if efficiently earried out, would have given
and Qid give a very practical method of control of the financial
administration, the revenue and expenditures of the Government. The
Commitiee was invasted with all the powers of a Royal Commission, It
was entitled to call witnesses, to take evidonce upon oath and to report
for punishment by Parliament any recaleitrant witnesses.

On October 18, 1932, the then Prime Minister, J. A, Lyons, introduced
into the House of Representatives a Bill for the suspension of the
Standing Committece of Public Accounts. Ifis argument seemed
plansible enough ai the time. It wase that there was neeossity for the
most stringent economy in public finance (an argument which was for-
gotten before many years), and the alwlition or suspension of the Com-
mittec would save the country something less than £3,000 per aunum.
The debate on thiy mensure lasted for some time, down te December 2,
1932, and that dobate showed that some years previous to the introdue-
tion of this [suspension] Bill the work of the Committeo had been
steadily parcd away and its usefulness ignored.’'0¢

The history of that Committee is interesting as illustrating
not only the trend of resistance by the Exem}twe to regular
minute scrutiny of its administration by Parliament, but also
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the difficulty of finding men qualified and willing to scrve
actively upon such committees after a Cabinet, Opposition
Front Bench and other parliamentary officers (e.g., Speaker and
Senate President) have been chosen from two numerically small
Houses. For various reasoms, personal or political, there are
Members who are not prepared to serve on Committees,

Yet such a Committee as that just referred to is of enormous
importance to Parliament’s proper discharge of one of its major
functions—the granting of supply and supervision of expendi-
ture. For, whereas the Treasury and the Auditor-Gencral cover
in a detailed way with lechnically qualified staffs much the same
ground and whereas the Auditor-General has power to comment
publicly on the conduect of the nation’s finances, a Parliamentary
Committee could follow up its reporis and press its informed
criticismg on the floor of the House. As J. M. Nairn said in the
debate on the Bill suspending the Committee of Publie
Accounts: ‘‘Finance is the essence of Government and if thig
Parliament is to do its duty properly it needs to mainfain a body
to exercise independent supervigion of the country’s accounts,
Tn practice, Hon. Members pay little concern to such matters.”
The power of the purse is, after all, the final hold of the
Parliament and, through it, of the people over their Government
between elections. In thix matter the Opposition in particular
has a vital role which it must be allowed full opportunity to
perform. This Committee was its best means of collecting
the esseniial facts to use in that role.

While this eriticism of the relationship of Exceutive and
Legislature in the vealm of public finance is sound, it is im-
portant in a study of Ausiralian parliamentary government to
notice that the development of certain federal aspecis of the
country’s finances has algo withdrawn from Parliament to
Premiers’ Conferences, Lioan Council, National Works Couneil
and Grants Commission the smbstantial and crucial decisions
regarding a large sector of loan and expenditure policies.80

Actually the initial federal compromises written into the
Constitution cavsed difficulties and uncertainties regarding
parlismentary financial powers. Supply, for instance, for
reasons to be found in the origins and federal nature of the
Commonwealth, is a grant of both Houses of Parliament, a fact
which the Senate in its early years was quick to insist upon.
QOver the Customs Tariff Bill of 1902 and the Sugar Bounty Bill
of 1908 there was considerable debate and dispute regarding the
respective powers of the two Houses. A degree of obscurity has
remained and serves to make uneasy those who feel that there
should be a clear-cut and exclusive responsibility lodged in the
Lower House to control and supervise the national finances,9!
Just as the Constitution vests in the Crown, under Section 56, a
clear and exclusive initiative in financial matters.92
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_ '!Plglere can, at all evenis, be uo disputing the basic respon-
sibility of Parliament rather than the Bxecutive for finaneial
eontrol, and any departure from that position has traditionally
been regarded—with good cause—as of the utmost gravity. Thus
on October 6, 1943, the Leader of the Oppesition, R. &. Menzies,
was moved to protest:

41 think that a case has beecn made out for the 1eduetion of the rato
of sales tax from 12} per cent. to seven per cent, in the eqses men-
tioned; but I want to offer a few comments on the method by which
this ehange has been Liought about, Tn the first instanee, Parlisment
itself pnssed the sales fax laws and determined what rutew of tax
should be imposed on various commodities. In July last, after the
House had risen, and when we were gotting ready for the penerul
¢lections. ... a change was announced by way of regulations, [ do not
recall any provious instance in the purliamentay history of Australin
when a $ax has been changed by a regulation, beeause cne of the first
prineiples, I believe, to which Parliament must adhere is the prineiple
of parliamentary control of finance, parlizmentary contiol vf taxes,
whether taxes are to be imposed or taken off. I am sure that all Hon.
Members will agree that that is a very sound general principle. The
last and most powerful control that Parliament exercises over the
Exaeutive is control exercised by means of the powers of the purse.?’63

Soon afterwards the same Government repeated its offence
against this fundamental and traditional rule in restoring & cut
in old age pension by regulation, which involved 1he incurring of
expenditure without the approval of Parliament.

Traditionally it has been a first consideration of Members
through at least three hundred years of British Parliaments that
Supply be granted to the Executive for the shortest periods—
certainly not more than twelve months—lest the Executive
proceed to govern without summoning Parliament, Hence the
essential requirement that the taxing power be exercised only
through and by Parliament as a whole—as Section 83 of the
Commonwealth Constitution insists, ‘‘by law.”’

The taxation power of the Commonwealth Parliament was
limited by the econstitutional necessity of exempting the property
of the States from lisbility and of avoiding any diserimination
between States and parts of States (Sections 114, 51 (ii) and
99). Otherwise its taxing power is general. TUnfil 1910 the
Commonwealth confined itsclf, however, fo customs and excise
duties, to the levying of which it had an exclusive right. But
the mounting costs of nationel government, and to some extent
the belief of the Labour Party in direet or graiduated taxation,
gent the Commonwealth Parliament into the ficlds of Land Tax
(1910), Bstate Duties (1914) and Income Tax (1915), where it
had concurrent powers with the States. Thercafter entertain-
ment, wartime profits, sales, pay-roll and social secnrity taxes
were imposed by the Commonwealth Parliament. Finally, in
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the Second World War the Commonwealth Parliament tempor-
arily adopted, and the High Court upheld, the Uniform Tax
System, whereby the Commonwealth ousted the Stales from the
direct laxation field and compensated them with grants approxi-
mating the revenue formerly derived from their own direct
taxation. Im 1946 Uniform Taxation was given a permanent
statutory basis.

The financial year runs from July 1 to June 30. The Budget
and Bstimates are ordinarily brought down by the Treasurer in
Angust or September (on oceasion it has been later)—a cause
for criticism in the opinion of some, who point to the much
more prorupt British procedure in making the Estimates avail-
able before the financial year commences and the Budget in its
first month. Since, however, the British procedure does not
clean up the Estimates and Appropriations until some three or
four months of the financial year have elapsed the net result in
point of time is the same, but in point of thorough consideration
the Brilish system admittedly is probably to be preferred. The
Commonwealth expenditure of the period between July 1 and
the passage of the Budget and Appropriation Bills is covered
by a Supply Bill passed through Parliament before or about
July 1 to cover moneys estimated to he needed 1o tide over until
the main Appropriatious are made.

The Budget session iz a ecrowded one. The Treasurer reads
the Budget speech, submits papers conlaining accounts, esli-
mates and any other material he choosesy to place before the
House, and moves that the first item on the Eglimates be agreed
to. Days of debate follow, usually of the most disjointed and
often of the most parochial sort, since Members are at liberty
to wander over the whole range of public affairs. This discus-
gion is, however, an important part of the democratic process.
The Opposition commonly moves, by way of formal censure,
that the amount of the first item of the Estimates be reduced
by £1. The Budget is finally adopted by rejection of this amend-
ment and the carrying of the Treasurer’s motion. Further days
(and often entire nights) are then immediately speni in con-
sidering the Histimates, which are dealt with and passed, with
or without debate, Department by Department. Again debale
is wide-ranging and disjointed. The old British Parliamentary
practice of airing grievances before voting supply is very much
In evidence.

Budget and Estimates are considered by the whole House sit-
ting as the Committee of Supply. At the end of the Estimates
debate the House carries the motion ‘‘that including the seve-
ral sums already voted for such services there be granted to His
Majesty to defray the charges for the year X-Y, for the several
services hereunder specified, a sum not exceeding £7.”’ Then
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the whole House, sitting as Committee of Ways and Means, on
receipt of a formal recommmendation from the Governor-General,
votes an appropriate sum from the Consolidated Revenue Fund
and the Appropriations Bill usnally goes through all stages with-
out delay, or, indeed, much or any decbate. There follows the
passage of necessary individual Taxation, Lioan and Grants Bills
and of other machinery legislation connected with them. Speak-
ing on the 1930 Budget, Prime Minister Scullin remarked that
it was a reflection on the Constitution (he was referring to
Section §5) that nine sepurale Assessment Bills and nine sepa-
rate Rates Bills should be neeessury to impose the taxes of that
year.

There may be supplementary Appropriations Bills passed
during the Budget Session or later 10 meet outstanding expendi-
ture of previous years still not fully authorized. There may be
a supplementary Budgel and supplementary appropriation and
tax legislation later in the year to meet contingencies and
changes of an unexpecled and major sort in the current
financial sitnation—e.g., those due io the ontbreak of a war,

It is plain that Parliament always spends a econsiderable
proportion of its time on Money Bills and money matters
generally, Over the first 45 years of the Commonwealth, in fact,
some 54 per cent, of all Bills pagsed have been primarily con-
cerned with finance or with the machinery for raising, spending
or disbursing public moneys. A further proportion of legisla-
iion has an appropriation aspect requiring under Section 56 of
the Constitution the formwal message of request from the
Governor-General. Moreover, many parliamentary questious,
some matters raised on the adjournment, diseussions in the Com-
mitiee of Supply on *‘Grievance Days’’ and some censure and
no-confidence motions revolve around finanecial issues. A very
large part of parliamentary time is thus concerned in one way
or another with financial policies and adminisiration.

‘Whether such time is spent well or to the best advantage is
an open question. The Commonwealth Parliament rigidly and
with great advantage follows the centuries-old House of Com-
mons Standing Order No. 63 requiring all Appropriation Bills
and resolutions and Bills requiring such appropriations to
originate from the Crown. That requirement, based on the
desire for stable finances and the elimination of irresponsible,
spendthrift measures, was written into Section 56 of the Con-
stitution and is therefore beyond the power of the Commonwealth
Parliament itself to vary. Nor has the private Member a right
to move amendments inereasing the propoged appropriations in
such measures :

% All Hon, Members who have heen private Members of this Piarliament

for any langth of time know that on innumerable cedasions suck Hon.
Members have been provented from moving amendments to Bills
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involving the expenditure of public moneys,...It is open to the Minis-
ter in charge of the Bill involving the expenditure of public moneys to
indicate that he is prepared fto comsider favourably suggeslions for
amendments the effect of which will increase the appropriations, but
before even he may move them he must fortify himsclf with an addi
tional message from the Governor-General....The practice in this
regard has not varied since the inception of federatiom.’’6d

There are ways in which the private Members could be more
intimately and regularly sssociated with financial administra-
tion 1o the general benefit. T{ has been suggesied already that
regtoration of the ('ommittee of Public Accounts would improve
at onee the parlismentary cheek on finaneial administration and
the quality of fluancial debates, particularly those on the Budget,
the Estimates, the Auditor-General’s Report, and on Supply,
Anppropriation and Tax Bills. Another Committee on Federal
Relations would be of considerable use in watching, and making
through its members informed contributions to debates on Lioan,
Grant and other financial assistanee (e.g., drought relief) Bills
which are related to the States and posgibly arige from Common-
wealth-State ministerial conferences and negotiations. Such a
eommittee has beecome all the more necessary since the introduc-
tion of the Uniform Tax system and the necessity for it is in
no way diminished by the existence of the expert Grants
Commission.

v

Looking at the growing responsibilities of the House of
Representatives towards the cloge of his public eareer, Deakin
expressed the opinion that *‘if this is going to be a practical
working legislature for Australia we shall have to develop more
and more the Committee side of this great ITouse.’’% For lack
of parliamentary committees Deakin had looked to extra-
parlismentary bodies, At the time it was set up he had, for
instance, hailed the ill-fated Interstate Commigsion as ‘‘the eyes
and ears of Parliament.’’ 'The cage for an extended committee
system in the Commonwealth Parliament is now more than ever
& olear one. But, unlike the argument for such a development
in. Britain, the Australian case is not based primarily on the
progpect of more rapid despateh of legislative husiness. Im
fact the result would seem to be the reverss, as is impliedly
afimitted by snch an advoeate as Maurice Blackbumm:

“Alihough it would mean & great change in qur Parliamentary pro-
sedore, I consider that measures should be submitted to joinl commit-
teet of the two Honses hefore introduction, with the object of over-
saming as meny difieultics a8 possible. They should alse be submitted
to interssted outsifis bodies. There is too much secrecy about our
wﬁm at prosent. 'When & Bill is introduced in the Honse it ehould

s

J”) .

i
g
h‘ﬁ‘" ! #iﬁ ok more matured prodnot than it now is.’’e8
L]
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The most substantial argumenis for a developed committee
system would seem {o lie elsewhere. The history of the Broad-
casting Act of 1942 would suggest that one major function of
parliamentary eommitiees shonld be the publie investigation of
prohlems out of reports upon which legislation ean be built by
the Government of the day. That applies particularly to semi-
technical matters like broadeasting. Their second funetion
would be the informing of a group of parliamentarians in these
subjeets, thus providing the Ilouses with ‘“amateur experts”’
within their own ranks—imen who ean at onee raise the standard
of dehate and perhaps better fit themselves for ministerial
office.87 Moroover, development along thoge lines would equip
Parliament with more men capable of considering issues on
equal terms with the higher publie servants who are increasingly
{ending 1o a standard of technical competence in econumie and
related subjects in advance of the bulk of parliamentarians. Al
the same time there might well develop a degree of understand-
ing and co-operation beiween the rank-and-file parliamentarian
and the professional adminiytrators which has been sometimes
absent in recent years. It would be naive of any observer to
suggest that Opposition Members, at least, will ever be thus
satisfied as to the policies being carried out, but al least they
would have a hetter command of more facts in making critieisms.

{¢Members had a real difficulty in the early days of the Parliament
in getting securate information on commereial and industrial matters
to guide them. Later in the history of Australia came the Bureau of
Statistics; the carefully and completely compiled customs returng; the
Treagury fignres, and the Tariff Board reports, Sinee that time, too,
the organization of che various commereial, manufacturing. producing,
snd industrial hedies has becoms complete, and they have manifested
keen activity in putting their position before members,’’e8

QGreater parliamentary committee work would further eztend
thig same trend of development.

In so far as public committee bearings are provided for,
articulate public opinion could be bronght into closer contact
with the preliminaries to legislation. It shonld not hastily be
concluded, however, that & committee system of the Ameriecan
type, which was developed to mest the speeial difficulties of a
legislature in whose deliberations the Executive had no part and
gave no leadership, could be advantageously adapted to a system
of mature Cabinet Government either in Ausiralia or clsewhero,
But committees properly attuned to the spivit and formsy of
parliamentary government could serve the couniry well as the
eyes and ears and {o some extent the brain of the legislainre,
the more so sinece the functions and fields of interest of the
Commonwealth have so enormonsly incrensed,s?

There are, howsver, gqualifieations which must be made to any
cagse for a greater development of commiitee work in the Com-
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monwealth Parliament. The need for more and better com-
mittees is one of many factors pointing to the long standing
necessity for an enlarged House of Representatives. Otherwise
any appreciable increase in committees is foredoomed to failure.
Movreover, there are certain prerequisites to the setting up of a
committee gystem in a parliamentary system. In moving for a
select Committee on the Estimates in 1912 the British Chancellor
of the Exchequer insisted that three basie principles must be
observed :

1. The Government must not be deprived of its responsibility ;
2, The Ilouse must not be divested of its authority; and

3. The Commitiee must not accept respounsibilily for policies
adopted.79

There appears to be general Australian coneurrence in those

principles. Prime Minister Menzies, speaking in 1941, recalled

that:
““The common rule in this Parliament has been that committees should
contain a majority of Government supporters....In my opinion it is
essential that any Government should have, 80 to speak, the carrage of
comraittees established in this fashion, That has always been the prac-
tice of this Parliament; if it were not so, the Government, whila retain-
ing the technical administration in its hands, would, in certain particu-
lars, have to abandon that administration to the Opposition.?’

In the same debate J. H, Scullin, a former Prime Minister,
concurred in that view:
““When I was Prime Minister I held the view that the Government
should have control of all such ecommittees. I do not change that view
becnuse I am now on the Opposition side of the House.’!71

It is equally desirable that, as actually practised in the Common-
weath Parliament, the Government should have the naming of
committee chairmen, which praetice should ensure competent
and experienced leadership without the less fortunate features
of the American seniority rule.

The sommittee must not set itself up as rival to the aunthority
of the responsible Minister, but equally it should not interfere
with the executive authority of statutory corporations. Thus
a critic had reason to complain of the attitude of the Joint
Btanding Committee on Broadeasting towavds the Australian
Broadeasting Commission that:

¢!The Committes can and does deliberate upon an emormous number of

poliey, sdministrative and technienl problems whieh normally are the
buziness of the hroadeasting instramentalities.’ 72

Any committes developments on a large scale will raise this

over and over again. As Australia becomes more
sollesiivist and her collectivist activities run more and more to
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long term plans the damage which eould be done by committees
lacking a sense of respousibility and of self-restraint can be
readily foreseen. If the Labour Party should seriously embark
on attaining its objectives it must face squarely the prohlem of
the place of Parliamentary Members and Committees in the
process, If the public accepts such a Labour poliey the anti-
Labour parties have to look at and take a responsible attitude
towards the same problem.

It goes without saying that parliamentary commitices should
keep serupulously within their terms of reference, though it
should also be noted that Parlinment und the Government have
2 special responsibility 1o draw reasonable and workable terns
for all committees. During the First World War, the Melbourne
““Argus’’ charged the Standing Committee on Public Works
with holding ““illegal’’ meetings and with ““illegally’’ adminis-
tering oaths:

¢ As already shown in the ‘Argus’, the Act distinetly provides that the
Committoee shall only investigate matters speeiftenlly referred to it hy
the Mouse of Representatives, ... Consequently, if the Committee, disre-
garding the provisions of the Aect, conduets investigations, either upon
Ministerial authority or upon its own initiative, its sittings are being
illegally held, and it is extremely unlikely lhat in such case the pay-
ment of the fees of its members would be sanctioned by the Auditor-
General.’'’78

It would appear that some Committee and Ministerial initiative
could well have been allowed in this instance.

Parliamentary commitiees of invesligation, whether Select,
Standing, or Special, should not be used as an excuse by the
Government either for delaying decisions or action or for mnot
summoning Parliament. They should not be created or used
simply as sources of consolation for disappointed Cabinet
aspirants, nor so operated as to be a waste of public moneys.74

Actually sinee the Privy Council gave judgment in the case
Attorney-General of the Commonwealth v. Colonisl Sugar
Refining Coy. Ltd. (1914 .\.C, at 237) there has been some un-
ceriainty as to the extent of powers of Parliamentary Com-
mittees. Wynes takes the view that, since that decision, *‘Parlia-
ment could validly enact statutes requiving information in
regpeet of only any of the enumerated subjects of Common-
wealth power.”’?%  This vividly illustrates the inrcads which
federalism has made into the aunthority of the Commonwealth
Parliament as compared with the British model.

The Houses of the Commonwealth Parliament have few
Standing Committees, whether joint or separate, and the
majority of those which exist are eoncerned with domestic
arrangements like the library, printing and standing orders.
The Standing Committee on. Public Works (a joint committee}
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has had a eontinuous exisienee sinee 1913, though its stature
has diminished over the years.”® The Standing Committee of
Public Accounts, as already related, was suspended in 1932,
while a Sceond World War counterpart, the Joint Committee on
War Expenditure (of 1941), enjoyed only a quict and fitful
caveer. The Senate has, as an outcome of the report of its
Seleet Commitice on Standing Commitice Systems (1929-30), a
potentially important Regulations and Ordinances Committee
to review delegated legislation laid on the tables of bolh Houses
in accordance with statutory requirements; thal committee has,
however, given an uneven performance,

In Junte, 1941, there were created Joint Committees on Broad-
easting, Profits, Bural Industries, Manpower and Resources,
Taxation and Soeinl Security, in addition to the Committee on
War Expenditure. These operated with mixed success, Those
on profits, rural industries, taxation and manpower and re-
sources all lapsed fairly quickly after making reports of more or
less value, The Broadessting Committees became a statutory
committee and the Social Seeurity and War Expenditure Com-
mittees survived one general election at least, making some ten
reports over & period of five years.

To such Parliamentary Standing or Special Committees are
added at times Select Committees (on the British patiern)
appointed 10 make enquiries into some special case or ‘‘hot”’
political issue, Over the years Select Committees have tended
to be used less and less. Where formerly a Select Committee
waotild have been adequate and appropriate, a Royal Commission
or some other extrg-parliamentary enquiry has tended to be
appointed. This resort to an extra-parliamentary form of
enquiry is in part at least to be attributed to the high regard
in which members of the judiciary are held in Australia, as in
other British countries. In parl, perhaps, it is due to the
unwillingness of the small membership of both Houses to have
additional duties thrust wpon them.

There are no committees corresponding to the five committees
{including the specialized Seottish Committee) of the British
Commons o which are reforred the committee stages of much
legriglation. All Bills in the Commonweslth Parliament go through
the Committea of the Whole, in the same way as Money Bills
have traditionally done in Britain.

The value of thorough, conseientious and objective committees
snd commissions of enquiry and investigation, parliamentary
and extra-parliamentary alike, which have been one of the
major Britieh contributions to the ari of government, is likely
# morease rather than to diminish in the economic and soeial
wniplexity of modern democracies, Long ago the father of
sbertivism, Karl Marx, st the seal of his approbation also on
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these instruments of British Government over whose reports he
had laboured with such epoch-making results:

¢*We should be asppalled,’’ he confessed in the first edition of ‘Das
Kapital’, ‘‘at the staic of things at home [ie. in Germany], if, as in
England, our governments and parliaments appointed periodically eom-
misgions of inquiry into economie conditions; if these commissions were
armed with tho same plenary powers to get at the truth; if it was
possible to flnd for this purpose men as ecompetent, as free from par-
tisanship and respect of persoms, as are tho Fnglish faclory-inspectors,
her medieal reporters on public health, her commissioners of inquiry
into the oxploilation of women and children, into housing and food.”!

Committees, however, like other parlismentary deviees, justify
themselves not simply as means to particular immediate ends
but as means o the general end that vepresentative opinion,
representative criticism and representative eonstructive think-
ing may be regularly brought to bear on every phase of govern-
ment. The Australian Parliament must be effectively representa-
tive or fail in its essential purpose,



CHAPTER VI
THE SENATE

f¢Ag the Courts are the guardians of the rights of the States in
matters which lie outside the federal power, so the Benate is the
guardian of the inlerests of the States in matiers which are within
the federal power.’?

Sir Harrison Moore,

“‘If we mie to oreate a House, with all the tradilions, so far as
responsible government and its authority are comcermed, of the
representative chambers which exist in these colonies and the
mother ecountry, and are then to introduce on the other side,
clothed with equal power, a body entirely foreign to the British
Constitution, and to which there is mo sufficient parallel in the
Australian colonies, we shall be creating at the outset certain
confliet and inevitable deadlock.,..To imtroduce the American
Senate inte the British Constitution is to destroy both....We say
at the same time thet it would be possible to constitute an Upper
House go intimately in relation with public opinion and ecomposed
of men so highly qualified that it should exercise a very large and
salutary power indeed in controlling legislation, and in. controlling
the Executive Government.’”

Alfred Deakin.

‘*Democracy, for good or evil, is a plan of governmeni. The
chacks and halances, the upper houses....the judicial vetoes, the
statutory majorities, the federal division of power—all these are
not plans for government, they are plans for resisting govern-
ment,”?

E, T. Brown.

IIE evolution and position of the Commonwealth Senate as

2 component of the national parliementary machinery
shounld be studied earefully against the long, learned and some-
times even heated debates upon its form and powers in the
National Conventions of 1891 and 1897-8. These debates, in
turn, must be seen against an historical background made up of
three clements. First, Convention Members had in mind
throughont their debates the constitutions and records of the
Upper Houses (Legislative Councils) of the Australian
Colonies—Houses which Liberals loathed ag being undemoeratie,
while Conservatives regarded them as “‘the only bulwarks
g&i\m the coming Socialism.’’ Second, the role of the House

_ of Lords in the British Constitution—yet to be more precisely
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defined by the Parliament Aect, 1911—was not forgotten.
Thirdly, and above all, the model of the American Senate, at
that time siill indirectly elected by State Legislatures, was
constantly quoted and debated.

Victorian delegates, in particular, brought to the Conventions
strong views about Upper Houses, for over a great many vears
a guerrilla warfare had been sustained helween the Assembly
and the Council in that Colony, flaring into a bitter hattle on
more than one occasion. Tpper Houses, whether manned on a
nominated or properiy-franchise bagis, werc anathema to men
like Deakin and Higgins., There were, on the other hand, Con-
servatives like Caplain Russell of the 1891 New Zealand delega-
tion who had lively fears of ‘* the cyclonic effects of popular
gusts of passion.’” These sought for the Commonwealth a
States Honse which would also eonstitute a bulwark for property
and the established social order.

From the outset, however, it was plain to delegates that if
the Federal Constilution was to receive either the formal
approval or the lasting loyalty of the hulk of the Australian
people it could not primarily or indeed in the least obviously
serve the economic interests of those who stood against the
popular will, wherever that will might lead. This was as clear
to the more acute and liberal champions of a Senate with co-
ordinate powers as to those who acquieseed in a Senate with
equal State representation only because it wes an element in the
inegeapable price of union:

““Ag has been well pointed out by many speakers,’’ said Cpekbumn,
ffthere is no analogy whatever between the Council of the Btates or
Benate and an Upper House. Although this has been well recognized,
T cannof altogether agree with some of the arguments which have been
brought forward in support of the contention that the Senate should be
given powers co-ordinate with those of the Assembly which represents
population. 1 quile agrec that thiz should be the ense, bul some of the
arguments have, to my mind, heen of n mistaken nature, It has been
contended that the Senate shonld have authority co-ordinate with that
of the popular assembly in order to act as a sort of check upon basty
legislation—something to stand in the way of the will of the people....
Foderation cannot exist, co-ordinate Houses camnot exist and work
together unless thoy both reeognize and yicld to the sovercignty of the
peoplo, The aitcmpt, either herg or in any other frec couniry, where
the peaple have been ascustomed to exorcine their liberties, to set wp &
logislative chambor, by whatever name it is ealled, A8 something which
is going to atand for uny length of iime, or evon for » short time, in
the way of the pronounced will of the people, cannot result in anything
hut in disaster. There is no fear of bursts of popular opinion if
popular opinien is allowed to flow casily and in broad channels, as it
doén in free communities. It is only if it is improperly resisted that
the forea of popular opinion becomes overwhelming ead carties all
before it,’ %
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Tt was for these reasons that Cockburn agreed with Deakin’s
contention that:
ftHowever high the title, however lofty the claims of the Senate, if it
derives its origin from an indirect method of election, the representia-
{ive charneter of its Members cannot equal that of men who face the
people direetly, and win, in their own person and after ferce conliet,
the confidence of a majority of eleetors.’’4

Ciiven popular election of the Senate, however, the Liberaly
were quite apreeable to the general principle of a Second
Chamber., Deakin even went so far at the 1891 Convention as
to declare in favour of ils performance of funetions which
Coekburn would seem to have rejected as undemocratic:

“¢T believe that we eannol have a better ideal for our second Chamber
than the House of Lords as its functions are new interpreted; al the
same time T will confess to Hounourgble Members that in deflning its
exact position we might possibly have some diffieulty. I have, indeed,
no devire to see 2 body whose ruthurity would be as eapable of variable
jnterpretation as is that of the House of Lords unde: the Buiitish
Constitution, . .. The powers intrusted to it should be those powers
which have always belonged, under responsible governmont, to 2 Second
Chamber, namely the power of review, the power of revision, and ihe
power of veto limited in fime.'’s

On the issue of popular election to the Senate, at least, most
of the Iiiberals of the smaller Colonies were prepared to meet
their Liberal colleagues from Victoria and New South Wales.
In so doing they were rejecting the then current mode of indirect
clection of United States Senators by State Legislatures and
anticipating the Seventeenth Amendment of May 81, 1913, by
which American Senators also became subject to direct election.
In many other matters of detail the ‘‘States’ Rights’’ champions
at the National Conventions sought guidance and anthority from
the forms and record of the American Senate as lthey knew it.
Tndoubtedly those of them who had followed American affairs
were impressed by the strong regional and loeel loyalties of
Senators of the Reconstrmetion and Railroad periods in the
United States, as they were by the great and extensive American
literature on States’ Rights.

Many were so dazzled by the effects of both the American
constitntional and party systems—which allowed Senators very
wida freadom from striet party alignment in voting—that they
toak almost for granted a like state of affairs in an Australian
Bemate, despite an entirely different constitutional background
and tradition of party warfare. A class basis of Australian
paxty warfare waa already emerging and so long as that basis
manained dotainant there could be no prospeet of a working
“8kates” House’’ at all. When parties came to be based broadly
yhim, elasses the interests of either class in one State were more
¥Rely to he more nearty linked to those of the same class in
ber Biatex than with the opposite class in the same State
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(There are, naturally, a few obvious but perhaps superficinl
exceptions, notably the protection and assistance of the Queens-
land sugar indusiry,)

Some,_o_f course, saw this. Tn 1891 Cockburn had foreseen
the possibility of a party future for the Senate; yet in 1897 he
still found it expedient to seek election tn the Second Convention
with such unreal and parochial argunments as this:

¢‘The Senate or Council of States, in whick all the colomies, laige or
small, have equal 1cpresentation, must have powers co-oxdinate with
and in no way inferior to the Touse of Representatives in whick repre-
sentalion is hased upon population, Doubilews majorities shoull nwd
will rule, hut thete is every reasin why o majority of people in Houth
Austialia should not he overauled by a majority of people in New South
Wales and Vietoria.?’6

Deskin, as so offen was the ecase, saw things clenrly and

realistically :
##The contentions in the Senate or out of if, and especinlly any emn
tention hetween the two Iouses, will not and cannot arice fiem
questions in regard to which States will be runked against States,..
Contests between the two Houses will only arise when oneg party is in
possession of & majority in the one Chember and the olher in possession
of a majorify in the other Chamber.... The men returned as Radieals
wonld vofe as Radienls, the men 1eturned as Conservatives would vote
as Conservatives, The contest will not be, never has been, and eannot
be between States and States....It is certain that c¢nce this Constitu-
tion is framed it will be followed by the creation of two great national
perties. Every State, every distriet and every municipality will sooner
or Iater be divided on the great ground of prisciple, when prineiples
emerge. "7

In accepting the final provisions for the constifution, status
and functions of the Senate in 1898, then, individual members of
the Convention had in their own minds very different pictures
and hopes of what it was to be and do. Most of them made the
profonnd mistake of believing that their interests and the stale
of their own minds in 1898 would not be greatly dissimiler from
thoge of the men and women who would eleet Senators or be
elected as Senators in the years to follow. In fact, after the
first decade of the Commonwealih, relatively few Senators had
prior experience in or gttachments to the State Legislatures and
Administrations. Once the union was econsummated and national
aconomic policies were laid down, few men ever came ta the
Senate with the degree of provincialism in their thinking which
was 50 evident in so many members throughout the Conventions,
Piddington was as wide of the mark as mauy a ‘‘States” Rights'
advoeate in his view of the future Senator:

Mg 3 Semsior public opinion will mean, not, as it dves te & Peer or &
Lagislative Councillor, the opinion of the same publie as that which
eleots the rapresentailve Hounse, but the opinion of the public of his
own partieular pruvince,!’s
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The faet that Senators ave elected from larger, State-wide
electorates by the same adult suffrage ag are Representatives
is remarkable not for the parochialism it engenders but rather
for the additional hold the national parties are thereby given
over every individual Senator who has any ambition to be
re-glected and for the lack of status of the individual Senator
in the public mind. For ‘‘no candidate can hope to make him-
self personally known in so vast an electorate, and in consequence
the party machine rules all. . . . The results of the evil have been
further aggravated by reason of the fact that none of the parties
has shown any interest in using the Senate nomination to
retirn to Parliament outslanding personalities. Instead, it
has been the reward for the ‘pood party man’.’’? Or, as
Maurice Blackburn bluntly stated the contrast:

‘¢A member of the House of Representatives can build up a personsl
following in his clectorale, buf no Semator can build up a personal

following in the State that will be of sufficient electoral value to
him.’’10

The natural result is either public negleet of or publie
cynicism about the individual Senator:
f¢Nomination by the right party will make s Senator of any man, and,
without raising his hand or his voice in the service of the country
during his six-year term, the same simple econdition will ensure his
re-glection, and the electors will be none the wiser.?’11

In the establishment of a party basis for the Senate, form
was in many respects slow to follow fact. Senate Standing
Order 36A (Regulations and Ordinances Committee), which
was adopled om March 11, 1932, and amended in 1937, straight-~
forwardly acknowledges the party make-up of the Chamber by
providing that nominations to the committee be made by the
Leader of the Government and the Leader of the Opposition in
the Senate. No such explicit provision for party representation
appeard, however, in Senate Standing Ovder 38 (Disputed
Returns and Qualifications Committes), adopted on October 1,
1909, though the party outline was already clear.

Onee the party system had effectively dominated the Senate—
& process which in faet took at most seven or eighi years—'‘the
first time that regimentation and organization of parties other
than Liabour hegan in earnest, so far as T can remember, wag
after the establishment of the Fusion Party, after the Fisher
Government came in in 1908’12 wholly different situation
than that envisaged by most of the Founding Fathers was
disclosad.

8o long as the party mejorities in the two Houses were of the
spme colour, the position was satisfactory emough as regards
shser despateh of business. There was not, however, always a
hotresponding addition to the dignity and lustre of the Senate.
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Consideration of measures, particularly of those which reached
it towards the close of a Session, has not infrequently been
farcical. As one retiring Senator privalely commented, one
requires a thick skin and a sense of humour in that Chamber.

From tbe earliest years the Senale has voiced regular protests
at the absurd manner in whieh it is given the 1ask of suspending
Standing Orders and of passing numerous Bills through all
stages in the last day or two of Session. With the passing of the
years this state of affairs has, if anything, deterioraled. Three
instances of relalively recent years suffice to demonstrale the
low level which bas been reached:

“¢As to Lhe lateness of tha arrivel of imporiani business in the Senate,
I point to what happened on Thursday, the 7th Decomber, and Friday,
the 8th December, 1939. On the fist of those days, fourieen Bills were
put through the Senate....On the second of these days mo fewer than
seventeen Bills were passed, including {he Appropriation [Works and
Buildings] Bill, the Appropriation Bill, the Raw Cotton Bounty Bill,
the Air Force Bill, the Motor Vehicle Engine Bounty Bill, the Defenee
Bill No. 3, the Postal Rates [Defence Forces| Bill, the Wheat Industry
[Wartime Control] Bill, the Supply and Development Bill, the Com-
monwealth Publie Service Bill, the Northern Territory [Administration]
Bill, the Seat of Govermment [Administration] Bill, the Canvas and
Duck Bounty Bill, the Tyre Cord Bounty Bill, and several customs
tarif? bills,’%13

Speaking at 8.35 p.m. on April 3, 1941, Senator Keane declared:
‘I protest against the closing stage of the Session being used by the
Government to hring before the Senate fifteen Bills, meluding that now
under discussion, which secks the sanction of Mononrable Benators to
the raising of £50,000,000. No opporinniiy has been given to Honour-
able Senators to examine the Bill. ... Fifteen Bills have been hurlad at
Honourable Senators sines four o’clock this afternoon. The menner in
which Ministers are handling the business of this Chamber iz an
outrage.’’14

Nor does a change of Government alter the case, When Parlia-
ment assembled for the Angust-September sittings of 1944 the
Senale adjourned for a fortnight, as there was no legislation
either already dealt with in the other House or to be initiated
in the Senate (this is the less surprising as the portfolios of
Postmaster-General, Viee-Provident of the Execcuiive Couneil
and Interior are often amongst the four or five allotted to
Senators, and their holders do not normally initiate much legisia-
tion from year to year). When the Senate reassembled a
fortnight later if still found little or nathing to do, sinee spevial
Adjournment and Censure motions had held up legislative
business in the Youse of Representatives. Finally, all lepisla-
tion of substance, and most of the machinery Bills as well,
reached the Senate in the last week of the Session, and mast of
it in the latter part of that week, These three instances all
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oceurred in wartime, bui this is by no means only a wartime
phenomenon,

‘While the Senate can fairly castigate the House of Representa-
tives and the Cabinet for their indifference to its inlerests, it has
asmple remedy if Senators would just onee or iwice make common
cause in their own behalf, They apparently do not assess the
1sue at stake sufficiently highly and are prepared to accept their
lot quietly, Moreover, they do nol always vespond adequately
to the better efforts of the Executive:

*Y wana in the Sencte when the Dankiuptey Bill was first introduced.
Nenator Pearce, o most painstaking man in preparing his ief, laid
himself ont to give o good explanation of the consolidation of the
Bankruptey Acts of tho States, Only three of us bolhered to listen 1o
him. Finally, Senator McDonald of Queensland drew atftention to the
state of the House, and later on he was hauled over the coals for bemng
so officious as to canse the quorum bella to he rung. It has sinco been
shown that thie particular Bill was ill-digested. It was my experience
during my short teim in Parllament thai not more than ome-third of
the thirty-six members of the Senate could be relied upon to perform
legislative dutles conseientiously,’ /18

So long as the eirenmstances here outlined continne there can be
no prospect at all of the Senate’s performing adequately such
special functions as R. &. Menzies and others have suggested
should be peculiarly its own;

¢‘/My experiemce ¢f a Lowar House suggests that members of that
House will alwaya concentrate their attention on the point of substance,
and ave impationt aboul pointa of form....The Upper House oceupies
a comparatively minor position in relation to matters of substance and
should, therefore, devote moare attention to matiters of form,?’1d

An entirely different place is enjoyed by the Senate when
the colours of the majorities in the two Houses are not identical
The Senate is then the subject of very considerable thought on
the part of Cabinet and of noticeably more consideration by the
House of Representatives. PFor there is likely 1o be in a Senate
hostile to the Government none of what Shane Leslie deseribed
as ““the languid and dignified indignations peculiar to opposition
in the House of Tords.” The Senate majority is in o position
to snipe at, ohstract, reject or hold up to ransom every measure
of Clovernment business.

The faet that WWMGMMM%@ESB
does not mean, however, that any such action by a Séhale

majority hostile to the CGovernment is any the less an affront
agninst the essential democratic principle of majority rule. For,
aite gpart from the remarkable voting system by which, since
18, Henntors are chosen, there is no getting past the fact that

¢ Senate retires for re-clection only-by halves, the term of a

I heing st yenrs as compared with the Representative’s
‘ Whereas after a general election, the majority in the

£
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House of Representatives has a single new mandale for its
declared policy, only half of the Senate has been to the people.
Consequently a Senate majorily partly made up of Senators who
have already served half their term can claim no valid up-to-
date mandate to obstruct the measures of the new House of
Representatlives’ majority.

No feal of reason or imaginaiion can prove that the Senate
is representing either the current views of the electors of the
six Btates or the long-lerm will of the nation as a whole. For
clearly the earlier-elecled half of the Senate can have had no
more deliberate mandatie at the time of its election than the
contemporary Lower House and now has an entirely stale
guthority which in effect has been lately superseded. ““In
ather words, there is never any point of time at which the
Lower House has not twice as good a claim to represent the
people as the Senate had.”’17 There is, of course, one exception
to that contention and that is a Senate majority returned at the
election following a double dissolution, which iy, however,
unlikely to differ in political colour {rom the majority elected
ta the new House of Representatives, This essential weakness
in the moral and polifical authority of a hostile Senate majority
is the reason why no crises oeeurred when, in the earlier years of
the Commonwealth, ‘‘motions have been carried in the Senate
in spite of Government disapproval which, had they been passed
in the House in simoilar circumstances, must have been treated as
a withdrawal of confidence from the Government,’’18

There must, for all that, e provisions for resolving inter-

House deadlocks where the Houseg enjoy, constitutionally, co-
ordinate powers in r&s&&;}hﬂ_@ﬂmm The British
Parliament itself had in 1911 finally to set down in statutory

form—in the Parliament Act~—a formula for the resolution of
its own deadlocks. In the case of the Commonwealth, Edmund
Barton argued thal the constitutional prevention of ‘‘tacking’’
of every kind (provided against in Sections 54 and 55 of the
Constitution and hence liable to policing through the High
Court) would prove sufficient. The Seeond National Conven-
tion, however, decided for a more comprehensive and at the
same iime a specific formula, Tt rejected Isaac Isaacs’ un-
British proposal for a referendum on deadlocked Bills, in favonr
of the more strictly parliamentary procedure of a double dis-
solution. and general election after stalemate had heen twice
demonstrated at an interval of three months. The election is i
be followed, if the dealloek continues, by a joint sitting of the
two Houges with passage of the Bill by an absolute majority of
the numbers of the Houses combined. This formula—embadied
in Section 57—was finally shaped and agreed to at the Premiers’
Conference of 1899, after long debates in the Conventions had
led to no conclusion in the matter.
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“There have been several requests for double dissolution. The
(overnors-General have granted only one (that of 1914))
There has been no occasion for a joinl session of the two Houses
following on such a double dissolution and eleetion. The parlia-
mentary events of 1914 established that, in the context of two-
party or virtually two-party politics, a deliberately engineered
deadlock is sufficient occasion for the application of Section 57.
The Government of the day made no secret of the facl that it
carcfully chose 1he abolition of preference to trade unionists in
Clommonwealth employment as an issue on which it was bound
to achieve deadlock with the Labour majority in the Senate.

Short of double dissolution, however, extra-constitutional
inter-House conferences, variously constituted, have been
resorted to in order to forestall deadlocks.l® 'W. M., Hughes’
two extra-conslitutional referenda on the consecription issue
during the Firsti World War were, in effect, an attempt by
coercing the Senate with public opinion to forestall a deadlock
and the possible loss of office entailed in dissolution.

As the core of the relationship between Executive and Legis-
lature is money, so it is the crux of relafionships between »
popular House and a Federal Senate, The focus of the Conven-
tion struggles over co-ordinate powers for the Senate was the
power of that Chamber over Money Bills. Provision against
“‘tacking’’ of extraneous policy matters to Money Bills having
been agreed to, the champions of ‘‘States’ Rights’’ had finally
to ecompromise on the formula set out in Section 53, the material
sentences of which run as follows:

“Praposced laws appropriating revenue, or moneys, or imposing taxa-
tion, shall not originate in tho Senate.,..The Senate may nol amend
proposed laws imposing taxation, or proposed laws appropriating
revenuo or moneys for the annual services of the Govornmeni. The
Senate may not amemd any proposed law so as to inerease any proposed
charge ot burden on the people. The Senate may at any stage return
to the Housn of Representatives any proposed law which the Senate may
not amend, requesting, by message, the omission or amendment of any
items or provisiuny therin. And the House of Representatives may, if

it thinks fit, make any of such omissions or amendments, with or
without modifications.?’

Uinder this Section, it should be immediately noted—ifor the
Senate was quick to exact recognition of the point—that Supply
is still a vote of both ITouses; it must be passed by both, though
it can be initiated and varied by the Lower House only. If the
Senate fails to pass . Money Bill the same provision (Section 57)
holds, as is applicable in a deadlock over ordinary legislation.

enever in the history of the Commonwealth the Senate

has stuck fast to the ‘‘requests’® it has made to the House of
renentatives regarding the amending of particular Money

Bills, and hag repeated them after their first rejection, the latter
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House has, without admitting the constitutionality of such
persistence by the Senate, conceded the immediste point at
issne.20 o, contrary to the intention of those of the Founding
Fathers who prevailed in the protracted debates over Section 53,
the Senate, when thoroughly determined, ean in practice
apparently foree amendments to Money Bills upon a House of
Representatives unwilling to insist on a double dissolution in
accordance with the deadlock provisions of Section 57.

¢¢The Federal character of the Senate was secured by provisions which,
by protoeting it against every kind of ‘tacking’, gave it a stronger
position. than any Second Chamber in the Empire,’ 21

That fact is just one, but that one an outstanding reason why
the gencral failure of the Senate to realize in practice anything
like its intended stature is so truly remarkable.. It serves once
again to throw the spotlight full upon party—and on the broad
class basis of party—rather than upon federalism as being the
positive force in the national parliamentary processes of
Australia.

It was the emergence of the two-party system by 1908-9 which
really cut out of the Constitution as it stood any hope of more
than & nominal ‘‘States’ House.”” At the same time those
Senators who had come to the Senate in 1901 from active roles
in colonial politics and at the Conventions were beginning to
dwindle, too, The Federal Union was by then a going concern
and had acquired in the minds of legislators—in particular of
“‘new men’’—and of the public generally a personality and
impetus and loyalties of its own which few at the Conventions,
with their strong attachment to colomial politics, could have
expected to develop in so short a time. The national economy
was Trapidly becoming closer-knit behind the national tariff.
Resolutions and proposels for constitutional amendments already
had the States on the defensive. When the time came for them
to share loyalties with the nation and with national parties,
both increasingly exacting in their demands, the States were
bound to find their own share of popular allegianee diminishing.

At the ouiset the Senate had made & brief effort to take
seriously its function as *‘States’ House.”' In 1901 an attempt
was made to give equal State representation on each committee,
Provision was made for discussion on any subject put down by
& Senator and supported hy four other Senators; thus any
State (each having six Senators) would be assured of a hearing
if its spokesmen so wished. The President was limited to the
exercise of a deliberative vote, it being felt that the equality of
State representation should not be infringed. In debate on the
Mlectoral Bill (1902) the Senate successfully insisted that the
““Siates’ Honse'’ shonld retain egual power with the National
House over electoral matters such as electorate boundaries. The
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Senate explored and insisted upon the full extent of its power
regarding Money and Tax Bills—between January and May,
1908, the Senate sent back 238 items of the proposed Tariff
Schedule for reconsideration by the House of Representatives.
Realizing how much power ultimately lies with modern Cabinets
the Senate more than once in the early years urged a larger
allocation of portfolios to Senators. And in the first Senate the
Western Australian Senators, at least, sat together (in Opposi-
tion) and most if not all of the Western Anstralian Senatory for
vome years refused to attend parly meetings. This approach to
their funeiions on the part of Senators naturally affected the
position and effecliveness of Whips as well as Minisiers:
“‘Right through the firss federal Scnate my duties a8 Whip wers not
simply the regimentation of supporters of the Government. The most
onerous parl of my task was to ascertain the individual feelings of
members of the Senate on varjous Bills and to supply the Mimster in
charge with that information....Another part of my duties was fo
have the member, no matter on which mde he sat, in the House at the
appropriate moment, so that the Minister, who was already awars of
his opinions on thoe subjeet, could unswer his questions in the ITouse or
in Committee, ... The Minister required o know every might whon the
House rose vxactly how every member felt, not merely about the Bills
then hefore the Senate but slso about those comirg om. The Lagbous
Party was the only one that met as a party.?’22

A later Senator told of the change in all this:

€Ty the Senate....the Lahour members and to some extent Nationa-
list and Country Party members arve definitely conirolled. The members
of the different parties in both Houses meaet together 1n what can he
desertbed. as Nationalist and Lahour Caucuses, and there is'to a greater
ar less extent s general caucus control....I have stayed away, hecause
I preferred as a member of the Senate to maintain my independsnce of
thought aund action.’’28 *

And finelly, in more recent times even the anti-Liabour parties,
which formerly so vigorously attacked the Caucus praectice,
especially as it touches the Senate, have been disciplining those
Senstors who choose to dissent from their eolleagues’ caucus
poticies, After voting with the Government on a financial
measure, Senator Johnston had this to 1ell the Press:
1 was told this afterncon of my exclusion from meetings of Opposl-
tion Benabors, but I bad alrendy refused to attend Semnate Opposition
msetinga laat Wednesdsy and Thursday. I refused to attemd the meet-
mgs basanuss of preasure put on me at o previons meeting to take the
bugineex out of the hands of the Government. The Opposition Parlia-
menbaey Tender [Mr, Fadden) had told me that the joint Opposition
parky hed deslared the Uniformi Tax Bills non-party measures, and that
I was free 16 vole ne T thought 8k [But] this Tory blos has heen
abtonidog for wacke to introduce Caucus methods into the Bemate.’'24

Kk Seostor Johuston alone ‘was excluded, presumsbly the,
e, was shosesstal,
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Opinions differ as to the ultimate effect of the bringing of
Senators into Caucuses of members of both IMouses. Ex-SBenator
Keating, on the one hand, takes the worst view:

» ‘The Benate is rushing into extinetion every time it govs into Cauens,
beenuss, even if unanimous, it goes intc Caueus in the minority, and
would be simply preparing its own death warrant by opposing the
Government there. T never ecould sce why membera of the Senate shonld
atiend these meetinga26

The Senator appears 1o postulate a possible solidurity of Senate
members in the Party room as unvealistiv as the asswmption of
State solidarity in the Senate itself. IL. 4. Nicholas, as coungel
assinting the Royal Commission on the Constitution, took a move
optimistic view of the general outcome:
*T4 is move doubtful whether the Benate does not in {nct protect the
smallor States, though in a way not anticipated by the framers of the
Constitution. It may be that the fact of sach State having six Sena-
fors gives each small Btate a far greater weight in the eouncils of
parties and ministers than il otherwise wouid have,?’26

Caucus was not the only level al which pressure was exerted
on Senators by party disciplinarians, Lahour and anti-Labour
alike. In 1918 it was the anti-Labour Parly machine in South
Australia—a ‘‘small”’ Htate whenee had come the ahlest
champions of ‘‘States’ Rights’' to the 1897-8 Convention—
which refused re-endorsement (and thus any chance of re-
election) to one of those very Convention stalwarts of 1897, Sir
Josigh Symeon, on aceount, not of any failure to stand up for the
rights of South Australia, but of hig failure to respond con-
gistently to his party Whip in the Senate,

‘While Labour undoubtedly first and most thoroughly applied
Canens control to its Senators, anti-Labour had, prior io the
PFirst World War, aimed at least two other blows at the status
and power of the Senate. After the 1913 general election the
(ook Ministry was in a minority in the Senate. It was therefore
tnable to prevent Labour’s carrying twice in the Senate a Bill
for a referendum on wider Commonwealth Powers. The Senate
agked the Governor-General to authorize the referendum on the
grounds that Section 128 of the Constitution placed it within
the power of either House alone to initiate such a process. The
Governor-General, on the advice of his Ministers, in the tradi-
tion of responxible government, refused the Senate’s reyuest.
In terms of responsible government the (Jovernor-General was
perfectly correct but he had nullified & parugraph of the Con-
stitution and thereby laid down that not only State Parliaments
but the “*States’ House'’ of the Commonwealth Parliament bad
10 wait on the pleasure of the national House of Representatives
before any proposal to amend the Constitution could be placed
before the people. The Senate did not appeal to the High
Court on this matier~—and there iz doubt whether the High
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Court would have entertained any petition from the Senate.
By general consent the matter was allowed to rest on political
rather than jndicial interpretation—in other words, the Britigh
element triumphed over the American (federal) element in the
Constitution in this instance. Perhaps the Governor-General
felt about the Senate as his predecessor did. The latter (the
Harl of Dudley) on his return to Britain gave it as his opinion
that:
“*The Senute is no more, if not less, the guardian of State rights than
is the Lower ¥ouse, nor is it distinguished from the House of Ropre-
sentatives by any larger amount of that Conservative feeling which is
usually assoeisted with revising Chambors,’'27
This blow to the Senate was prompily followed by another
when the Cook Government, finding its parliamentary position
intolerable, deliberately engineered a double dissolution. Con-
cerning this particular use of Section 57:
‘Tt was argued againsi the Government that the application of the
remedy to such a case was, in effeet, a denial of the Senate’s right to
exercise an independent, judgment in legislation altogether, and that the
confessed intention of the Government to bring about a double dissola-
tion by submitting to the Senate Bills which they were certain o reject
wag, in lawyer’s language, & fraud upon the power.”’28

In another series of attempts to strengthen its position in its
first two decades the Senate was repeatedly rebuffed. In June,
1901, the Senate sought so far-reaching a departure from Britigh
parliamentary practice as the establishment of a right, and
implied duty, of Minigters {o speak in either House. One of
their keenest desires in making this proposal was the initiating
of & larger number of Bills in the Senate; as it was, the propor-
tion so initiated in the early years of the Commonwealth was
quite substantial.?® As late as May 13, 1920, Message 21 from
the Senate President to the Speaker read:

#¢The Senate transmits to the House of Representatives the following
Rexolution which has been ngreed to by the Sennte, and requests the
coneurrence of the House of Representatives therem, namely:
“That the Standing Orders Commitiees of the Senate and House
of Repressntatives be requested fo consider the question of pre-
pering Btanding Orders providing that a Minister in either House

may attend and explain and pilot through tha other Houss any
Bill of which he has bad charge in his own Houge’,»’

The House of Representatives never debated this resolution and
the proposal, which had first been made with the idea of
strengthening the ‘*States’ House’ and was in 1920 made to
holstér a House which had failed to distinguish itself in any
onbacily, was quietly dropped. (A faint echo of this issue was

during the Second World War when Senators made it
gadte plain that they preferred an extra-constitutional secret
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joint meeting of {he Houses to the more ‘‘vegular’’ seecret
sessions of the Houses separately. The former device enabled
them ’;o question and debate with the whole Cabinet on war
issues.

Disregard by the House of Representalives of Senate
messages of the kind referred to here wag paralleled by Cabinet
diserimination amongst the actions of the Senate as to which
should be the objects of serious aftention. Tn the early years
of the Commonwealth the Senate carried sevoral votes and
resolutions which, had they oceurved in the House of Represente-
tives, would undoubtedly have entailed the resignation of the
Gtovernment. Cabinets can ihe more readily neglect Senate
motions inasmuch as the voling systems applying 1o the Senate,
before and since the changes of 1919,30 as often as not returned
and still return party representation quite out of line with the
division of opinion in the country as indicated hy the totals of
votes for the Pariies. Thus in the general election after the
double dissolution of 1914 the 5224 per cent. of electors who
voled Labour returned 56 per cent. of the Members of the Honse,
but B6 per cent. of Senators. The Senate of 1919-1922 by
accident of the voting system practically ceased to be a party
Chamber. There was only one Liabour Senator, despite the
fact that at both the 1917 and 1919 elections Liabour had gained
over 40 per cent. of Senate votes, The Party element reasserted
itself again but in several subsequent elections the results were as
one-sided ag those of 1914, 1917 and 1919.

Nor is the system of filling casual vaeancies such o3 to give any
real publie stafus to the man chosen, He is indirectly elected by
a8 joint sitting of the Houses of the Parliament of the State
where the vacancy oceurs, if it is in session, or may be appointed
until the next session by the Governor-in-Counecil i it is not
sitting. He may thus be & memher neither of the same party
as his predecessor nor yet of the same party as his State Govern-
ment; for, in & joint sitting, the weight of conservatives from
the property-franchised or indiveetly electad Upper ITouse of the
State may outweigh any contrary majority in the Lower Ilouse.

The most notorions ease of such a easnal appointment oeccurred
in March, 1917, when Senator Resdy (Labour) of Tnsmania
regigned and Mr, John Earvle (anti-Labour) way sworn in over-
night amid serious eharges from the Parliamentary Opposition
&t to the bong fides of what was, at best, a slick transaction, 8!

There bas been one exception to this mode of filling a Senate
vacancy. That was established in the dispute between Messrs,
Vardop and O'Loughlin of South Ausiralia in 1906 regarding
the former’s election to the Senate. A Couri of Disputed
Returns, the Sounth Australian Parliament, the Senate itself
and finally the High Court all were brought into the ease. The
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Uigh Court ruled for a fresh popular election io the seat in
dispute.32 This would not oceur, however, where, as in the first
Parliament, Senator J. Ferguson’s seat was declared vacant b
vote of the Senate for failure to attend sittings.33 :

At the elose of the First World War a distinguished British
eommittee under the chairmanship of Lord Bryce examined the
position and fuinre of the ITouse of Lords. The Bryce Com-
mittee nover made a formal report beeause it never achicved a
working plan for the future eonstitution of that Iouse on which
there was suflicient agreement, But Lord Bryce addressed a
letter to the Prime Minister in the course of which he set out the
following four functions which he thought an Upper House
enuld well perform:

€41, The examination and revision of Bills brought from the House of
Commons, 8 funetion whieh lin9 become more needed since, on many
oceasions during the last thirty years, the Xouse of Commons has been
obliged fo act under special rules of debate.

2, The initiation of Bills dealing with subjects of a practically non-
controvorsial charaeter which may have an easier passage through the
House of Commons if they have been fully discussed and put into a
well-considered shape before being submitted to it

8. The interposition of go xnch delay (and no more) in the passing of
a Bill into law as may be needed fo enable the opinion of the nation fo
be adequately expressed upon it. This would be speeinlly needed as
vogards Bills which affeet the fundamentals of the Constitution or
introdute mew prineiples of legislation, on which the coumiry may
sppear te be almost cqually divided.

4. Full and free discussion of large and important questions such as
thoge of foreign policy at momonts when the Xouse of Commons may
happen to be sp ocenpied that it eannot find suffieient time for them.
Suel discussion~ may often be all the more useful if conducted in an

assemhly whose debales and divieions do not involve the fate of the
executive Goverament. ” 5%

Sufficient has already been said to indieate the ideas of
some of the Founding Fathers regarding the first three of these
funetiony in relation te the Australian Senate. Bnough indiea-
tion in a general way has also been given as to how well the
Senitp actually functions in discharging such aspecls of its
work.

As early o8 1911 the histovien Turner rendered this judgment
on its performances : i

‘‘As 5 chumber of review, ns 4 check on hasty legislation, or as the
originator of statesmenlike measures of national utility, it had hesn &
failure. [Yet] it had great possibilities under the Counstilution, arple
lefsure to do good work and thoroughly to investigate fhe basis upon

which proposed legislatin rested. Tt had almos! umigue power, for &
Beeand Chomber, to enforce its amendments.’’8
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A little more should, however, be said on the applivation of
Bryce’s fourth point to the Senate,

In the first years of the Commonwealth there were some very
notable debates on major national policy issues in the Senate.
In later days there have been few Senate debates of note—and
those notable mosily for ‘‘sensational’’ happenings (in the news-
paper sense) rather than for their illumination of the 1ssues ut
stale. A few efforts have been made to improve the eontribuiion
of the Senate. The atlempt to have all Ministers speak in hoth
Iouses has alreudy been mentioned: such a move might have
increased the interest in and standards of Senate debates; bui
ihe additional strain would have been an unlair physical burden
on Ministers, On May 6, 1931, Sir Robert Gibson was, unpre-
cedently called to the bar of the Senate and examined on the
financial erisis,3% Within reason the oceasional and judicious
repetition of such a practice of general consultation with a key
authority might enhance the standing and standards of Sena-
torial performance.

Committee consultation would, however, be the more normaul
procedure. The most obvious field for specialized debate and
committee work by the Seunate iy the field of Commonwealth-
State relations. The Senate could never replace econfercnces and
standing commitieces of representatives (ministerial or official)
of Commonwealth and State Governments, but it could very
ugefully supplement and review their deliberstions. There is
reagon to believe that the State Governments would welcome
public debate in the Senate on national issues very directly .
affecting their policies and, in particular, their finances (more so
than ever gince the advent of ‘“‘Uniform Taxation'’). This
point ig partly iltustrated by the complaint of Premier Forgan
Smith of Queensland to the Constitutional Conference of 1934:

¢‘In matters of major policy the Commonwealth Government makes
decisions without reference to State Governments, Take. for example,
the Imperial Economic Conforence at Otiaws, whers decisions were
made which vitally affected the intereats and indusiries of all Btate
Governmemts, In respect of those matiors there was no consultation
with State Governments as to the policy to be pursued. It may be
srgned that the Jommoanwenlth has completa powers in that regard, I
am not offering any objeetion to that point of view; buc my contention
is that, while 2 line of poliey adopted by the Commonwealth may be
sdvantageous to its own financial position, it may Lo disastrous to the
interests of the respective States, in that it may result in swollen
Commonwenlth revenues and defleits In the verious States,’’8?

Nothing the Senate conld do would replace inter-governmental
consnltation; but is informed investigation, discussion and vigi-
lanes in such matters by the Senate too much te expeet? If it
is, ﬂltgfuture existance of the Senate would appear the hardar to
justify,
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There is, of courge, & growing list of bodies and developments
which deal directly with or indireetly affect Commonwealth-
State relations. Their reports mighl well be the subjects of full-
dress Sepate debates, especially early in the session when legista-
tion is searce. Such are the reports of Premiers’ Conference,
Loan Council, National Works Council, Grants Commission,
Tariff Board, River Murray Commission, Agricultural Couneil
and the National Health and Medical Research Council.

The Senate, though the *‘States’ House,’’ has never in fact
set up a commitice on Commonwealth-State Relations.28 Yet in
a development of Committee work, whether in Joint Committees
with the House of Representatives, or in Standing Committees of
its own, seems to lie at least the partial salvation of the Senate.
At present it ean have no claim to greater knowledge, wisdom,
maturity or intellectual ability than the House, Solid committee
work conld at least give it a claim to be better informed on some
speeial subjects. Senator R. D. Elliott apparently felt that
when he moved, on December 5, 1929 :

‘*That with & view to improving the legislative work of this Chamber
and increasing the participation of individual Senators in such work, a
Beleot Committee of seven members be appointed to consider, report
and make recommendations upon the advisability or otherwise of estab-
lishing Standing Committees of the Senate upon:

{a} Biatutory Rules and Ordinances,
(b) Internstional Relations.
(¢} Finance,
(3) Private Members?® Rills,
and for such ather gubjects as may be deemed advisable.’’

One wituess, in pvidenee before that Committee made two very |
pertinent remarks on the general subject, the implications of
which should have struck home:

*T have Httle hesitation in saying that onr Semate, by adopting the
Standing Comuittee System, could rapidly mould itself into a legisla-
tive body of experta. Muay 1 also reenll the greater leisure of the
Senate as compared with the Lower House,’'80

The Senate, however, did not go beyond establishing a Statutory
Rules and Ordinances Committee, which has worked fitfully
through the years.

A very promising recommendation like the following has been
almost entirely neglected, to the great loss of the Senate, particu-
kaxly in recent years of more active Australian external policy:

"We recommend:

(s) That a Btanding Committee of the Semate to be called the
Bianding Committes on External Affairs be established;
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(b) That such Committee shall consider and from time to ime
report upon:
(1) Agenda for meetings of the League of Nations;
(2) Reports of Australian delegates to the League of Nations
Assembly ;
(3) Roports of Australian delegates to any international con-
ference undor the auspices of the League of Nations or other-
wise;
(4) Reporis of the Adwminisirators of the Mandated Terri-
tories;
(5) Any other matters of intornational or Empire concern;

(e) That such Standing Committee shall also furnish an Anmnual
Raport 1o the Benate.?’40

If the Senate will do so little to draw itself up by its own
enterprise it can blame no one else for its conspicuous failure
to make its mark in national polities. Without setfing itself in
obstructive opposition to the Government of the day and to the
Lower House of Parliament, it has bad before it throughout its
history great opportunities to develop its potentialities. To-day
it enjoys little public interest and evokes no enthusiasm. Rather
than obstruct the processes of government it perhaps does well
to romain relatively inactive; but rather than discredit by its
ineffectiveness the standing of parliamentary imstitutions some
crities have suggested the Senate would do hetter to disappesr
from the seceme. In practice, however, institutions are usually
reluctant fo vanish and it would seem unlikely that the Austra-
lian electorate, with its high propensity to vote against centri-
petal tendencies in the Constitution, would liquidate the Senate
in cold blood. There would appear, therefore, to he a very heavy
obligation upon the Senate itself to extend and improve ifs

« performances,



JHAPTER VII
THE CABINET

“In doliberations that ought 1o he kept seeret (whereof there be
muny ocensions m Pablique business), the Counsells of many. and
mspreinlly in Aseomblies, are dangerous; And, therefore, great
Assemblies arve necowsitated to commil such affaires to losser num-
bers, of auch porsons ns are most versed, and in whose fidelity they
have most eonfitence,*?

Thumas Hobbes.

*¢The Cabinet System....is of all forms of constitution the most
delicate in ita adjustments and, therefore, the most easily thrown
out of gear. Depending for the most part upon conventions,
perpetually adapiing itself to new conditions, social and politieal,
snbject to eontinuous modiflentions in details, it demands from
those respousible for its working unceasing vigilance, a clear appre-
bension alike of prastiesl conditions and of philosophical impliea-
tians: above all it demands ¢ reverence, almost religious in charac-
ter, for the inner spirit which has inspived and still inspires it.”’
Sir dohn Marriott.

*The desire for office is the desire of ardent minds for & larger
space gud scope Within which to serve the country, and for aocess
to the eommand of that powerful machinery for information and
practice which the public departments supply. He must be a very
bad minister, indeed, who does mof do fen times the good fo the
country fhat ho would do out of office, boecause he has helps and
opportunities which muliiply twentyfold, as by & systom of wheels
and pulleys, his power for doing it.”’
William Bwart Qladstone,

i

HROUGHOUT the history of the Commonwealth Parlia-

ment, “‘responsible government has existed, inasmuch as
Ministers have been Members of Parliament, and the Governor-
General has acted on the adviee of his Ministers.””? The High
Court has recognized the fact of responsible government with all
its hist_oric implications.2  Under this Britigh inheritance ‘‘the
execittive power is so elogely allied to the legislative that it may
be impossible to draw any other line than that which expediency
and practieal good sense command.’’3
. What distinguishes the executive from the legislative power
i thq necessity that ‘‘the authority must be continuous and not
oecagional ; it must be capable of prompt and immediate action ;

192
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it must possess lmowledge and keep its secrets; it must know
discipline. In a word it must have very different qualities from
those which belong to the larger representalive and popular
bodies which in modern times exercise legislative power. . . . . In
the history of Ausiralia the want of an authority to speak and
to act for the whole was as potent a factor in producing union as
the absence of a common legislative power.’’* The extent and
initiative of the executive power are very great indeed,® and
Cabinet, as ‘‘the supreme committee of adjustment in close
touch with the dominant interests of the nation,” immediately
became ‘‘the ceniral shaft to which all the other agencies of
government are geared.’’

Reference has already been made to the early inclination of
some Convention memhers lowards the American style of
governmental structure, but that cause was lost before the mneet-
ing of the Second (if it ever survived the First) Convention.
More persistent, however, has been the hankering after the
Swiss system of elective ministries, which was also proposed from
time to time inside and outside the Conventions in the 1890%
In 1891 Cockburn, for instance, declared his preference:

‘T am juclined fo think that cui best courre will hie to follow in this
respect, the exampls of Switzerland, and have our ministers elected
individually by Parliamont. I am all the more willing to recopnize this
because, quite apart from federation, this is a reform which for many

years I have been in the habit of ndvoeating even with cur present
parliaments.?’8

Another South Australian delegate, Sir Richard Baker, stood
strongly for elective Minigtries, made up equally of Senators
and Representatives.” Sir Samuel Griffith sought election of
Minijgters at a joint sitting of both Houses.8

The advocacy of elective Cabinets went on even aftar the
foundation of the Commonwealth. Such was the theme of a
pamphlet supplement of the *Age’’ (Melbourne) of August 6,
1904, entitled ‘‘The Evils of Party Government: Proposals for
the Hlective System of Selecting Cabinet Ministers.”” Hchoes of
this pamphlet were heard in the 1905 Parliamentary Session.
The idea persisted in political backwaters even after the passing
in 1909 of the real three party system, which had been ils only
possibile—and, at that, a tenuous—justification. It came to the
parlismentary surface at least once more, in July, 1925, when
the Country Party Member for Wimmera, P. G. Stewart, moved
for elective Ministries. Sir Littleton Groom, then Attorney-
General, gave the motion its quietus on that oceasion. There
were faint stirrings of the idea in 1940 and 1941, The whole
coneeption is so alien to the British parliamentary spirit as
to commend itself to-day only to occasional parliamentary
splinter groups, to ontside pressure groups, and, most commonty,
to thage who are substantially ignorant of the realities of polities
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and particularly of the indispensable functions discharged by
national parties in carrying on stable government.

Though Australia has a writlen constitution, the written
provisions for the Executive are sketchy and rely on comnstitu-
tional convention almost as much as doeg the British model.

“¢Phe organization of the Government, and the relations of the Ministry
and Parlinment in our system are....not under the continual direction
of organie laws hub are freoly organized as utility has suggested, or
may suggest, within the nltimate bounds of law.’’®

Parliament itsell in a succession of Ministers of State Acts has
determined, for instanee, how many Ministers there shall be and
what shall be the size of the pool or fund whence they draw their
Ministerial allowances. Sir Harrison Moore explaing such
explieit provision as the Commonwealth Constitution makes for
the composition of the Executive in these terms:

“In England the Cabinet and the Minisiry are nof identical hodies,
the lntter Includes n large number of officers ‘liable to retire upon
political grounds! who are ahle to sit in Parliament. In Austraha
there are no Ministers outside the Cabinet.....Provisions regarding
the Ministers of State, though they are made with a view to the
Cabinet system, do not preclude very extensive modifications of thati
syatemt. There is no recognition of the Cabinet, for the Federal Execu-
tive Couneil iz mot uecessarily identical in constitution or functions
with the Cubinet, There i3 no recognition of the colleetive vesponsi-
bility of the Ministers of State; Section 64 treats them as separale
adminstrative officials; and there is no hint of a Prime Minister.’’10

The Executive Council is a purely formal constitutional
ageney, giving legal foree to certain Cabinet decisions, appoint-
ments and similar matters, In recent years, indeed, there have
rarely been more than the necessary two or three Commonwealth
Ministers present? gt a Commonwealth Exeentive Conneil meet-
ing. The frst Executive Council had to be constituted to advise
the Governor-General from the first day of the Commonwealth.
The elections for the first Purliament had not yet taken place,
Special provision was, however, made in the Constitution to
meet this initial situation ; but it was provided that thereafter no
man contld hold & ministerial portfolio longer than three months
without hecoming a Member of Parliament, 22 From the appoint-
ment of the first Executive Council the precedent was created of
including one or two Ministers ‘‘without portfolio?’ in the
Cabinet and the Couneil—but they, too, were Members of Parlia-
ment. “‘In the last Deakin Clovernment, which was known as
the ‘Fusion’ Governmont, Deakin did not hold the office of
Minister of State. Yo was a Minister without portfolio, . . .
Exscutive acts were not performed in his own name. He did not
aceept & portfolio becanse he desired to devote his wholg atten-
tion to thinking and co-ordinaiing, which are the great tasks of
the leader of a Government.’’18
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This ingistence on membership of one ov other House was
aimed at securing direct answerability to Parliament—though
some latter-day erities suggest Parliament’s hold is very tenuous:

. ©The Legislature passes upon the aggregate aects of the Cabinet and
pardons something it does not like beeause of the good things done or
oxpected to be done....and, therefore, Parliament has no real control
over the Cabinet.’’14

So long as the Government can count implicitly on a solid
majority backing there is 2 sense in which Mauries Blackhurn’s
comaplaint is correct, but a less individualistic party member than
he might have expressed the reason differently. Constitutionally
the control of the Legislature over the Executive can be—and,
in & political erisis, is—very thorough indeed. At the end of the
real three-party era—the first decade of the Commonwealth—
Sir Harrison Moore even wrote that:

“¢The control of the Lower TTouse over the policy of the Crown and its
Ministers is so complete that the problem of modern governmenty is
rather how 1o protect the Government from the caprice of the Wousa
than to secure further conirol; it is mever neeessary for the House to
fall back upon the source of its powers.’’1s

The true picture, for practical purposes, lies somewhere hetween
the contentions of Blackburn and Moore but he would be a bold
man who would define the point.

The Cabinet in the Australian State and Federal spheres, as
has been suggested, inherits directly the traditional place of the
Cabinet in Britain, What that place was considered to be at
the time of the foundation of the Commonwealth is set out by
Quick and Garran:

¢“The Cabinet is an informal body having no definite legal status; it
is in fact an institution unknown to the law; it exists by custom alone,
and yet it is the dominant force in the Executiva Government of avery
British country....There are iwo commonly recognized qualifications
necesgary for ministerial appointment, {1} membership of the Privy or
Exzecutive Couneil; (2) membership of Parliament. From the point
of view of tho first qualification the Ministry may ba deseribed as a
select committee of the Privy or Executive Council; the remaining
members of that body not being summoned to attend either the meet-
ings of the Commiltes or the ordinary mestings of the Couneil. From
the point of view of the second qualification the Ministry may be called
& Parliamentary committee whose compasition and poliey is determined
by tho party commanding a majority in the national chambers, ... The
procecdings of the Cabinet ore condueted in seoret and apart from
the Crown. (The deliberations of the Executive Councll are presided
over by the representative of thg Crown). Resolutious and matiers
of adminigtrative policy requiring the concurremge of the Crowm,
decided at maetings of the Cabinet, sre formally and offieially sub-
mitted to the Exeeubive Council, where they are recorded and con-
frmed. 'The principle of the corporate unity and solidarity of the
Usbinet vequires that the Cabinet should heve ome harmonious policy,
both in administration and in legislation, and that the advies tendered
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by the Cabinet to the Crown should be unanimous and consistent; that
the Cabinet should stand or {all togeiher. The Cnbinet as a whole
is 1esponsible for the adviece and conduct of each of its members, If
any member of the Jahinet seriously dissents from the opinion and
poliey approved by the majority of his colleagues it is his duty ad a
man of lonour to resignlé Adviee is generally communicated to the
Crown bv the Prime Minister, either personally or by Cabinet minute.
Through the Prime Minister the Ogbinet speaks with a united voice.
The Cabinet depends for its cxisienes om its possession of the conmfi-
donece of that Tlouse directly elested Ly the poople, which has the
prineipal eontrol over the finunces of ihe country. If is not so depen-
dent on the favour and support of the Sceond Chamber, bul at the
game time a Cabinet in antagonism with the Second Chamber will he
Tikely to suffer sciious diffieulty, if not obstruction, in the conduct of
public bnsingy, 117

Within the ambit of Commonwealth powers the Australian
*(abinet inherits not only the traditional place of the Executive
in Britain, but also gains strength from certain local circum-
stances, Historically, Australians were used to strong Execu-
tives, from the days of the early autoeratic governmors onwards.
Geographically, distances disproportionate to resources and
population made necessary a great deal of governmental
initiative, enterprise and finance, and hence of executive activity.
Distances also induced reluctance in Federal parliamentarians
te meet longer or more frequently than could possibly be
managed, a reluctance intensified sinee 1927 by the long and
hitter winters and the remoteness of the Federal Capital,
Canberra. This has again strengthened the Executive as against
Parliament {even within the Cabinet distances sometimes have
the effect of thrusting urgent out-of-session decisions upon the
Prime Minister and a few intimate colleagues or colleagues who
spend most of their time in Canberra). It is the Executive
which carries on dey-to-day relations with the States and negotia-
tions throngh the Premiers’ Conferences and other regular or
extraordinary Commonwealth-State meetings; Parliament, at
best, has a “post facto’ ratifying role. Moreover, the small
numerieal gize of bath Houses has frequently meant that, by the
time the Front Bench and other parliamentary offices are filled,
the remainder of Parliament (with the possible exception of the
Opposition Front Bench) is less than a match for the Executive,
Backed by all its departmental resources and experts the
Government has, of course, a réal advantage over even the
Opposition Front Bench,

I

The leader and pivet of the Cabinet is the Prime Minister.
In Anstralia, as a0 long the case in Britain, he has no constitu-
tional and only a rave statutory recognition.18 The Constitution
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carries no reference to the party which he leads at elections, to
ihe majority party which he leads in the Ilouse, or to the team
which he leads as a Cahinet. For most purposes thig lack of
definition of his office and powers gives the Prime Minigter
greater rather than delimited authority and influence. But, by
comparison with that of British Premiers, the power of the
Australian Prime Minister does appear to have been circum-
seribed by local pariy practices.

The Governor-General sends for the party leader who has
the best prospect of forming a Cabinei backed by a stable
majority in the House with a view to commissioning him as
Prime Minister. Hince 1909 this has simply meant sending for
the leader of the majority party or of the majority clement in
the anti-Labour cosalition which iy virtually econtinuous [or
perliamentary but nol electoral purposes,1?

In the period of minority governments (1901-1909) a party
leader, before he could accept a commission to form a Cabinet,
had to have the assurance of at least ome other party that it
would offer general acquiescence in his administration. In 1905,
Deakin, as Liberal Prime Minister (with the smallest party in
the House), actiually had the satisfaction of receiving a written
assurance from the Labour Party in the lorm of a Caneus resolu-
tion which read :

**That this party, having been informed through Mr., Watson of the
meagures proposed o be submitted by Mr. Deakin, agrees to give his

Ministry a general support during this Parliament in the transaction
of public business.’’20

In 1907 Deakin’s minority Ministry was defeated on a motion
to adjourn a debate agking for a Royal Commission on the
Postal Department but, efter consultations, yielded the point
and, conirary to the normal practice of governments which
cannot control the business of the House, did not resign. In
April, 1908, his Government was again defeated. Instead of
going to the Qovernor-Ueneral and ‘‘tendering certain advice’
forthwith, Deakin went to Fisher, leader of the Labour Party
and, after discussion with him, carried on despite the defeat to
clear up matters before the Houss, including such s major
matter as the Tariff, which was incomplete, No wonder George
Reid, the Leader of the (Congervative-I'res Trade) Opposition,
reflected in his Reminiseences that such srrangements, which
approximated coalitions, *“at all times arve full of the elements
of disaster. ., . . Coalitions in the face of great national dangers
are the most proper and patriotic things in the worldi but
coalitions at other iimes debase the politieal currency and
prevent the proper working of the parlismentary machine."’21
A Prime Minister was foreed, under the conditions of that
eriod, not only to give representation to all States in his
8abinetr for reasons of electoral expediency, but was further
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constrained to select as far as possible men who would not
provoke the third party by whose sufferance alone he retained
office. Both these necessities militated against the selection of
the most able Cabinet leam.22 )
While the eud of the ihree-party system in 1909 relieved
Labour of the laiter complication, a very similar bugbear
haragsed the leaders of the succession of anti-Liabour coalitions
of later years. There has almost always been hard-bargaining
and frietion in Cabinet-making between the parties of town and
eountry eapital, and from time to time downright distrust.
T April, 1418, My, ITughes loft for London to attend the Imperial
Conference, and Sir Joseph Cook loft ostensibly as Minister for the
Navy, hut really to watch Mr. ITughes on behalf of his seetion of the
coalition, ' 2%

In 1922 the Country Party won 14 seats at the general election
and as the price of a coalilion with the then ‘‘Nationalists”’
obtained the exclusion of the Prime Minister, W. M. Hughes,
from the new Cabinet, ag well as five portfolios out of eleven.
Nor was that all; there was an undertsking that any measure
approved by only six to five in the Cabinet should be auto-
matically held negatived.2¢ There have, of course, been personal
as well as intra-coalition frictions—in 1918 W. M. Hughes got
rid of John Porrest from his Cabinet by unprecedentedly having
him made a peer, while at a later date Hughes was himself
dropped by 4. A, Lyons for embarrassing the Government with
his book ** Australia and War To-day.’’

A Labour Prime Minister in Australia also has difficulties
unknown in Britain. They are largely those associated with the
Labour practice, operalive since 1908, whereby the parlia-
mentary party selects members of a Labour Cabinet by exhaus-
tive ballot (leaving to the Prime Minister only the task of
allocating portfolios amongst those selected). This practice was
introduced beeduse some sections of the Party complained that
“men have got seats in Cabinet who have been merely Eriends of
their leader. A man would abstain from criticizing his leader’s

stions in expectation of favours to come.” "While this pro-
cedure springs in part from the noticeable propensity of some
Labourites in Australis chronically to suspect and snipe at their
own parliamentary leadership, il does save the Labour Prime
Minister from what is often an invidious task and what has been
n contributing cause, if not always the origin, of schisms, While
at Labour balloting for Cabinet personnel the running of a
‘‘ticket’’ is apparently not unknown, Caucus has tended to
resent thad practice and Party leaders, in consequence, to fight
shy of open comimitment to a ticket in recent years.

Labour Caucus has proved sober and even cautious in its
clection of Cahinets. After all, Labour Members in *‘unsafe’’
seats, at least, have an inferest in selecting and maintaining an
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able and stable Cabinet. It would appear that, ance each State
is assured of one representative in the Cabinet, the ballot process
of selection weighs against the chances of Cabinet aspirants from
the numerically smaller states. (It has even been suggested that
the Sydney and Melbourne Trades Hall leadership can, on ocea-
gion, use their influence successfully to bring about a particular
gelection.25)  So powerful is this principle of rank and file
selection that, in 1910, when ealled upon by the Governor-
General to form a Ministry from the vietorious Labour Party,
Andrew Fisher thought it politically tactful and expedient to
ask the Governor-General for a stay in the commissioning process
until he had met his party and been confirmed in the leadership.
There is, of course, something in the ecriticism that Labour
Ministers are indiidually responsible to Caucus, and that
Cencus, and not the Prime Minister, arbitrates between divided
Ministers, of whom one may sometimes be the Prime Minister
himself. A Labour Minister for Home Affairs even went so far
as to say:
¢‘Cancos should offleially netify His Excellency the Governor-General
of the Labour Party’s method of selecting Ministers by exhaustive
ballot, which destroys the anelent idea that the Prime Minister selected
them. ... The vital differonce hetween the position of Ministers under
Liberal and under Labour rule is the method of appointment. Liberal
Ministers, being selected by the favour of the Prime Minister ean hold
office only during his pleasure, and must resign should they disagree
with the policy or methods of their leader. Labhour Ministers, on the
other hand, are selected by a vote of the whole party, and derive their
guthority from that ‘source; comsequently only that authority which
elacts possossas the power of withdrawal, The personal authority of
the Prime Minister does not noeessarily detarmine the attitude of other
Ministers for the Prime Minister is himself amenable to the same
suthority and has no personal prerogatives, apert from hiz position as
elacted leader of the party.’’28

That statement of the position tends to underestimate the power
of a Labour Prime Minister and to overstate that of his anti-
Labour counterpart (especially that of a Prime Minister leading
any of the anti-Labour Coalitions since 1928). But it does
indicate the basis for such incidents as E. J, Ward’s reported
Caucus attack on his Cabinet leader, John Curtin, in November,
1948, for not consulting all Ministers before arranging the
appointment of the Duke of Glougester as Governor-General.2?
On the other hand, ‘‘on two occasions action which Mr. Hughes
[as leader of the Nationalist Government] wanted to take in
London was vetoed by Cabinet in Australia.’'"28
At the same time, the Prime Minister remains, not less in e
Labour than in an anti-Liabour administration, the pivet of the
Cabinet, ag his absence or weakness in a erisis sopn reveals:
¢In the Qotober [1980] session of Parliament the difference of opinfon
on the financial question mearly broke up the [Labour] Party. With
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the Prime Minister in England and Mr. Theodore under a cloud the
Caucus got out of control. Lgbour policy in the Federal Parliament ig
determined by a majority vote of the Caueus, Ilowever, the Minisiry
i8 usually able to keep the majority behind it in formulating poliey.
I£ it is not possible the leader (Mr, Seullin in this ease) would nor-
mally submit his resignation and agk that a new leader be appointed.
In Mr, Scullin’s ahsence, the Acting Prime Minister, Mr, Fenton, was
not able to retain {he support of the majority om a number of
insnes, 726

During the Hirst World War the exlent of the emergency,
the hreadth the ¥igh Court gave to the defence power in the
Constitution, and W. M. Hughes’ exiraordinary personality
combined to emphasize the primacy of the position of the Prime
Minister in the Cabinet and the nation. IHughes was even able
suceessfully to disregard his public pledge to resign if the Second
Conscription Referendum were defeated.3%, He could drive his
own Ministers to resignation by his insislence on personal
emergency control,3?

**His leadership has been eceentric and provocative. Instead of being
a factor of advancement he has been a disturbing spirit. My, Hughes
has not soffieient prinelple to be a seclary, but he thrives in an
stmosphere of animosity....He signalized himsclf chiefly by his
administration of the War Precantions Acf, With a fountain pen and
a blank sheet of paper he had it in his power at a moment’s notice to
give any order or create any crime he fancied, The situation was very
much to his taste, and among certain interests he created a reign of
terror which will Jong be remembered.*’82

Such picturesque language should not be taken altogether at its

face value, but serves to stress the change wrought in the Prime

Minister’s position under wartime emergency powers (John

Cortin’s position in the early months of 1942 was at least

eomparable with that of W. M. Hunghes in 1917, though Mr.

Curtin’s exploitation of his ascendancy was mild, as became a
00d P;u*ty men and & man capable of applying the lessons of
wtory).

Yet “*there is no dictatorship in this. . . . [The Prime Minister]
is all the time subject to the all-powerinl political sanction that
his commission will operate only ag long as he is the person who
can command g majority of the House of Representatives’’—as
another wartime Prime Minister, A, W. Fadden, learnt in 1941,

Though it would appear sufficient for the Prime Minister to
take & personal decision and individual action to iransgmit to the
(tovernor-General the resignation of hix Administration or a
request for the dissolution of Parliament, it is usual for such a
decision to be taken in consultation with his Cabinet, In 1981,
for instance, J. H. Seullin, after defeat in the House, secured
the adjournment, called his Cabinet together, and apparently
the Cabinet collectively decided to request a dissolution. It is
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not clear whether a Cabinet-meeting has heen ealled in every
case; but it is perfectly clear that action like that of Ramsuy
Macdonald in Britain in 1931 would be considered extraordinary
if it oceurred in the Commonwealth. It ig likewise the preroga-
tive of the Government Lo choose, within reasonable limits, the
date for dissolution of & Parliament approaching its full term,
snd hence 10 choose the precise date for the ensuing general
election. This earries wilh it a potential political advantage.
In 1925, [or example, Prime Minister Bruee chose for the general
election a time when the trade uniong were at the height of their
mnpopularity with the ‘“‘floating vote’® (as the result of u bhig
overseas shipping hold-up) and was handsomely repaid in votes.

EXPLRIONCE OF AUSTRALIAN LTADERS PRIOR T0 BECLOMING PRIME
MiINISTCR oF THE COMMONWEALTH,

Yoars as
MP, Minister,
Name, Date of = i’ y  Subsequent
Tﬂking Office. s § ,a‘ P s _;3, -8 B (l..f any).
?} L= - '?,, L= - _3 4
2 £ & & & & ax

Barton, 1961

(Anti-Labour) 18 — 18 4 — 4 - Justice of the
High Court.

Deakin, 1903

(Anti-Labour) 20 8 28 7 3 10 -~ Continned in
Parliament.

Watson, 1904

tLabour) 7 8 10 ~— — — -~ Continved in

Reid, 1904 Parliament.

(Anti-Labour) 20 3 28 6 — 6 & C(ontinvedin
Parliament;
High Com-
wmissionor in
T.ondon.

Fisher, 1908 .

{T.ahour) 5 97 12 .0% 38 -33 -~ High Commis
sioner in
London.

Cook, 19013

(Anti-Lebour) 10 12 22 6§ 1 6 =~ Continned in
Parliament:
High Com-
missioner in
Londoen.

Hughes, 1815

{Labour) 7 14 % — B § - Continved in

Parliament,
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EXPERIENCE OF AUSTRALIAN LEADERS PRIOR 10 BECOMING PRIME
MINISTER OF THE COMMONWEALTH,

—pe:

Years ns
MP Minigter. . Bubssquent
Num?, Date of o = ok Careor
Taking Offics. 4:?, -§ 3 8 % 3 ,35 (if any).
2 £ &8 & & & &c&

Bruee, 1023

{ Anti-Labour) - b § - 1 1 - TLost and re-
gained seat;
High Qom-
missioner in
Liondoun.

Soullin, 1929

(Labour) - 1 - — — - Continued in
Parlinment,

Lyons, 1932 )

(Anti-Lobour) 20 8 2 7 2 % B Died in Office.

Page, 1989 .

{Anti-Labomxr} — 20 20 — 18 183 — Continued in
Parlioment.

Menzier, 1039 .

{Anti-Lahonr) 6 § 11 3 & 8 — Continuedin
Parliament.

Fadden, 1941 .

{ Anti-Labour) 3 5 8 — 1 1 — Gont;nued in
Parligment.

Curtin, 1841

(Labour) ~ 10 10 - —~ ~— ~— Died in Office.

Forde, 1946

(Labour) § 23 28 -~ 6 6 -~ Continued in
Parliament;
High Com-
miggioner in
Canada.,

Chifley, 1945

{Lighonr) —_— 8 8§ — 6 8 — —

In additlon the following Prime Minlstors were membera of the National
Conventions: Barton (1801, 1897-8), Doakin (1891, 1807-8), Reid
(1897-8),

The temperament, capacity and experience of the Prime
Minister ave erucial for the stability and effectiveness of any
Cabinet. In Australia, as in Britain, the Prime Minister is
uswally a successful senior parlismentarian with some past
ministerial serviee, though neither Prime Minister Secullin
(1829-31) nor any member of his team had any previous Com-
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monwealth executive experience, and only two of his colleagues
had any record of office in a State administration. Prime
Ministers Watson and Curtin were similarly without previous
Cabinet experience,

Cabinet decisions are apparently not normally taken to a vote.
The usual praclice is in effeet to weigh rather than count
opinions in order to determine the sense of the meeling, Con-
sequently the ready grasp and moral anthority of a strong and
persuasive Prime Minister are commonly decisive, partieularly
if, as sometimes happens in Australia, he is also the Treasurer,
‘Whether the decisions to which he steers (labinet ave suecessfully
implemented and administered will depend not only upon his
tact and adroitness as chairman of Cabinet, but also upon the
insight with which he handles colleagues between Cabinet meet-
ings. For the Prime Minister should to some extent be free and
willing to be the confidant and adviser of his Ministers
individually in their major day-to-day problems, If he suceeeds
then, his chairmanship of Cabinet should be the less exacting;
his colleagues will work confidently with him and should work
better with each other; and in any case he himself will be better
seized of the factors, tangible and intangible, which must be
taken into account in decicling current issues.

In recent years in Australia a Cabinet of nineleen has had
to be selected from a party numbering about 60-70 in both
Houses?? and the ‘‘tail’’ has tended to be weak., Under such
circumstances the Prime Minister has to leave the ‘‘tail’’ in the
care of its Departmental officers or himself undertake the
essential stimulation and energising. At the same time, the
Prime Minister cannot take too much on himself without detri-
ment to the working of the Cabinet sysiem, The Governor-
General of the day was moved to write this of his Prime Minister,
W. M. Hughes:

#/In the course of Mr. Hughes’ struggle after efficiency, the Prime
Minister's Dapartment bocame greatly enlarged, and if haa become
something of » maolstrom inte which business from all departments
is smcked and continues to swirl round and round, seldom gelting
back again into the ordinary chanmels, where presumably it mighi
be earried forther,?'sé

At every turn the executive and legislative government of
Austvalla procesds by personal or group discussion and the
Prima f&ﬁ:ﬁaﬁer is the major victim yet at the ssme time the
indispensable solvent of the process. As leader of the Touse
{the Prime Minister is never a Senator) his pre-eminence is
normally undisturbed, his control firm, but his frequent presence
indispensable,

Lord Morley enumerated the essential qualities of the ehair.
man of Cabinet as ‘“his sense of proportion, his strength of will,
his prudent pliancy of judgment, his power of balance, his sure
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perception of the ruling fact.”’35 Some Australian Prime
Ministers have measured well by that standard, both in Cabinet
and before the Fouse. Of Alfred Deakin, three times Prime
Minister, for instance, it was fairly writien: .
“Tn Cahinet he was shrewd, quiek of grasp, far-seeing, full of
initiative and energy, and lis constructive capacity was of a high
order; whilst his infullible tact, suavity and charm cnahled him to

exert o reconciling influenes over his colleagues and in the legisla-
ture.’ %36

Quite apart from his qnalities of Cabinet chairmanship, and of
leudership in the llouse, the Prime Minister must demonstrate
convineingly his eapacity ‘‘to anticipate dangers, initiate policy,
eonirol the services [civil and military], produce in the citizens
good feeling and a spiril of service.”’87 (Certainly one Austra-
lian Prime Minister set the standard commendably high in
laying down that:

“‘The statesman, therefore, will not simply say: ‘What will the

people accept?’ but he will modify fthe question so that it reads:

¢What will the people accept after proper instruetion and reasonable
‘pregsure?’ /88

Whichever form the question takes, in praectice it is Cabinet,
under the Prime Minister’s leadership, which must give the
answer, and, on pain of failure and at worst loss of office, a
tolerably right answer. In Australia the Prime Minister is
dealing with what is, on the whole, a more cynical and suspicious
general electorate in political mattors than the British. At the
same time he is less ingulated personally from the hurly-burly
of the presy, the pressure groups and the ‘‘bureaucracy’’ than is
hig British counterpart. Hig lot is, in those directions, less
enviahble,

‘While a vote is said to be rarely taken in Cabinet, a Prime
Minister cannot rely on his own central position to determine
eontroversial policles ; to ignore, or override, or ‘‘rush’’ a signifi-
cant proportion of his colleagues is to eourt disaster, not only
for the Clabinet but for the party upon which it is based, The
congeription erisis of 1916 is the classic instance, complete with
('aucus eomplieations.

‘It is o fael that the Cobinet never at any time took a division
respucting whether it would support conseription ox mot, . . . And the
reuron why no vote was ever taken is entively that Mr. Hughes knew a
majorily of the Cabinet was hostile.” 38

“Lot me tell the public this also—that he could not have got a
mujority in the Qabinst to support such a Bill, .. . Even the referen-
dum propesal bung in the balance for days, the Cabinet being
equally divided when we took the propossl to Caucns. . . . That
mecting had to be adjourned pending another meeting of the Qabinei,
at whiclh a bare majority was only secured by a material watering
down of the original proposal; what may be called a compromige to
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conuolidate the majority of one, and even them it was not too solid.
We agein met the Caueus, and 1 shall never forget the heroie
determination, skill and courage of my leader during that ermeifyiny

, session of 13% hours, the result bemnp that at three o’cloek in the
morning, or theraabouts, the terms of the 1016 referendum were
practically endorsed by a bare majority of sme on the votes of those
present; some even disputed that.’'40

Part at least of the Prime Minister’s diffieulty on that occasion
lay in the fact that he had no mandate from the people, any
more than from the Iederal Labour Conference, for conserip-
tion. The 1914 election had heen fought on entirely different
issues. Mr, Hughes sought in the first referendum a means of
receiving from the people a clear and direet mandate without
either the elouding of the igsue or the danger to his Ministry
which might have oceurred had he resoried to ihe ronstitu-
tionally regular expedient of a dissolution and general election.

In the first nine years of the Commonwealth, while minorily
Governments held office on sufferance, the ‘*mandaie’’ concept
had only a limited—though still a proper—place in Australian
parliamentary government, Bul thereafter it came to the fore,
Even 80 it has never held quite the significance in Anstralia
which has attached to it in Brifain in moments of crisis in the
relations of the Commons and the hereditary House of Dords.
For the Australian Senate, if so minded, is on better, if not
finally convineing, ground in obstrueting the legislative pro-
gramme of the Government of the day than the House of Lords
could aver be.

“What exactly is a ‘mandate’ in this connection? Ts if suggesied
that & party which obtaing a majority at the polls must, when it
takeg office, mtroduce no legislation other than that o which it haa
pledged itself during the election? But no Government has ever so
limited its actions, nor considered ifsolf to bo diacharging se narrow
n delegacy. Nor ean it often he said with aceuracy what were the
pledges it gave at the polls. [s it suggested, then, that whenever a
large and importani new issue emerges tha Government must ga to
the country to find out the state of opinion? ., .. The lruth, surely,
it that the majority bas a genersl charge to carry out the King’s
government within the framework of its party prineiples.??4t

The pace of events to-day is too great for any narrower con-
strueclion upon the mandate concept. Similarly the pace is too
fast and the range of government aetivity too wide for more than
a few individuals to inform themselves and make reasoned judg-
ments upon even all the major matiers which press for decision
and action. At the same time, the electorate as a whale, through
a legion of interest-groups, does watch and judge all aspeets of
government policy and performance. Consequently, when the
general electorate chooses a particular Government it does so
because a majority of the people believes that that Government
will and should be free to take all decisions necessary according
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to ils declared prineiples and its known general approach.
When, oceagionally, an jssue comes to light of such general
interesi and controversial nature that the Government is un-
willing to proceed without remewed or specific mandate, the
seeking of such mandate is entirely a decision for 1.h'e Govern-
ment and not in the least a matter for its crities to decide, unless
they have the power to take parliamentary business generally
vight out of the hunds of the Government. As Lowell pie-
turesquely stressed in his *‘Government of England’’: ‘‘The
(lubinet is an autoeracy exeried with the utmost pubilicity, under
a constant fire of criticism, and tempered by the force of public
opinion, the risk of a vote of lack of confidence and the prospects
of the next election.”

Major elemenis in the strength of any Cabinet are cohesion
and secrecy. The two tend to go together. Secrecy is always
important : sinee the Pirst World War only three Governments
have heen defeated on the floor of the House and on each oceasion
the defeal followed disclosure of secret papers or information.
In 1929 the Bruce-Page Government fell after the disclosure of
J. & Latham’s Cabinet Memorandum on the effects of proposed
Arbitration Court changes; in 1931 the Scullin Government fell
shortly after disclosure of cables passing between the Prime
Minister and Cabinet colleagues; in 1941 the Fadden-Menzies
Government fell afier Winkler’s disclosure of the Cabinet’s
alleged “‘secret fund’’ disbursements. Quite apart from any
other positive reasons these incidents in themselves offer the
strongest argument for secreey in Cabinet transactions.

For a variety of reasons the prineciple of collective respon-
sibility has always beem strained by political conditions in
Commonwealth politics,. In the cagse of Labour Cabinets the
complicating factors are Cancus and the Federal Labour Party
Conference, which respectively make immediate parliamentary
and standing policy decisions binding upon all members of the
Parliamentary Party. It is not possible, however, to go all the
way with Harrison Moore when he writes:

f*When the Caucus elects the Ministry, the regular sittings of the
Caueus must, during the Parliamentary session, tand to supersede the
deliberations of the Cabinet, to bring Ministerial differences to the
urbiframent of the party meeting, instead of to the Oabinet or the
Premier, and to substitute for the collective responsibility of the

Cabluet o Parllument the individual responsibility of Ministers to
Caucus, ' 143

Tt has already beem noted that Cabinet differences are aired
again in Cancus on many occagions; it is true that, in 1915 and
1931 for instance, Caucus replaced Ministers in the Cabinet
when oceasion arose for a “‘spill.”’ Ii is true that the cutlines
of the budget are often revesled and discussed in Caueus and
that, in 1941, when the Curtin Government disenssed its budget
proposals with Caueus prior to presenting them to Parliament,
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Caucus successfully brought pressure to bear o increase a pro-
posed pension rate. On April 9, 1946, Prime Minister Chifley,
in answer 16 a question without notice regarding a broadeast
made by a Ministerial colleague, replied: ““ As 1 have previously
stated, Ministers speak, not on hehalf of the Government, but to
express their own personal views. The views of the Government
are expressed by the Lieader of the Government.”’ This may all
seem to amount to a substantial break with the elassical Cabinet
tradition. But if Chifley bad his Ward, Gladstone had his
Chamberluin, And, in Fact, the essentials of the Cabinet tradi-
tion are normally operative in Australia.

The principal Australian easualty is probably Cabinet seerecy,
for, though Caucus proceedings are also confidential, the reality
is very frequently otherwise, not least when Cabinet issues have
been re-fought in Caucus. Hor the rest, it is seriously contended
hy some observers that novel aspeets of the Ausiralian practice
represent a democratic advance upon the classical model:

‘“The Government which has now been appointed has received
several emphsatic reminders since the election that it is in every
respeet subject to fhe will of the Caucus comprising the Labour
Members of Parliument. The Caucus is in its turn made te realize
that its poliey is dictated by the Political Labour Leagues, which
represent the party throughout the couniry. We thus have an
example—perhaps the omnly example throughout the world—of a
demoacratic Government responsible in faet as well as in theory to
that portion of the electors by whom it has been returned to power
for every phase of ifs poliey.’’s3

Once again it is necessary to caution that in praetice the pleture
may not be gquite ag simple as that: in fact Cshinet and the
Prime Minister, in Labour as in anti-Labour Governments, play
much stronger and more positive roles than such interpretations
would allow. Tt would be most exceptional for a Prime Minister
not to ecommand regular effective Caucus support. Ile starts
with most, if not all, of his Cabinet behind him and ean normally
rely on the support of many others, and in particular of
oecupants of ‘‘unsafe’’ seats, more especially if he ix himself a
significant electoral asset.

The Prime Minister will. in addition, ordinerily have
lieutenants with almost as great a moral ascendaney in the
Party ag his own, who can not only reinforce the hold of tho
Cabinst leadership over Caucus hut will ensure a good showing
in the House by thrashing out heforehand in the party-room the
issues to go before the House. J. B. Chifloy is said to have
played this role consummately in the (huriin Minisiry, particu-
larly in the fields of taxation and sacial securvity legislation. In
the House itself, of course, ‘‘no matter how far the work of a
Minister may be open to criticism, the party must vote to
support him or else risk the unpleasant consequences’” of defeat,
dissolution and genaral election. Apart from such an extreme
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case, however, the Party inevitably stands to gain from showing
itself informed, convineed and united in the Ilouse : such a result
is worth painstaking debate and ‘‘coaching’’ in Caucus.

Anti-Labour Cabinets also have difficulties in regard to <o-
hesion and seereey. A Cabinet made up of two parties represent-
ing the frequently divergent interests of town and country
capital, and inclnding even within the same party men connected
with ov interested in such various concerns as the Colonial Sugar
C'umpany, the iron and steel ring, and the road transport
interests, (o which may be added perhaps a man ‘‘ promoted”’ by
a great newspaper maghate, is not as streamlined an instrument
nf either parliameniary or class warfare as some latter-day
Marxists worndd have people believe, Far from being a body
vollectively in responsible agreement, such a Cabinet is always
liable to hecome itself the arena where the various interests
eontend with each other, The most vivid documentation of thig
point is to be found in the history of the anti-liabour Cabinets of
1939-1941. On May 30, 1940, indeed, the Menzies Government
was publicly revealed as completely divided when, in a parlia-
mentary division on the Motor Vehicles Agreement Bill, all
Country Party members of the Cabinet voted against the
neasure, and all the United Australia Party members of Cabinet
voted for it, carrying the Bill on the votes of His Majesty's
Lioyal (Liabour) Opposition.

Previously, in June, 1939, the Menzies Government had been
defeated by 42 votes to 19 when the Country Party voted with
the Labour Oppnsition against a Government motion to refer
the whole future of the National Health Insurance Act, 1938, 10
& Select Committee. Buf at that time the Country Party
leaders had not yet joined the Menzies Cabinet, though lending
it general support. (This incident is also of interest in that,
though the issue was of great politieal importance, Mr. Menzies
did not resign or digsolve, but instead came to a negaiive com-
promise which satisfled his various opponents—he pasged a Bill
annulling the proelamation of the National Insurance Act,
which, in the event, had the effect of burying it.)

Throughout the period of 1939-1941 the newspapers gave
apparently all-too-well informed accounts of Cabinet djvisions
and acecounts of ‘‘who supported whom’’ on particular issues
diseussed in Cabiunet.4* These oceurrenccs have many pre-
vedents, howevet, amongst which Sir William Liyne’s informative
outhirst in Parliament in May, 1909, is one of the most
famous. % As early as 1903 Charles Cameron Kingston had met
trouble through showing the Cabinet draft of a Conciliation and
Arbitration Bill to the *“ Age.’’46

In (‘zbhinets of all political colours there is the additional
friction induced by human incompatibilities and feuding of per-
sonalities. 'This was apparently a major cause of the weakness
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in the Cabinets between 1939 and 1941. Nov are matters helped
by such eccentricities as W, M. Hughes’ reported practice, in
later years, of having his say and ithen walking out of the
Cabinet room until the spirit moved him to return to speak
again.

DURATION OF AVSTRALIATS (FOVERNMINTS,

Ministry, Yeur, Yeurs, Months
Barton 1901 2 9
Deakin I, 1003 - 7
Watsan 1004 - 4
Roid 1004 - 1
Deakin IT, 1905 b] 4
Fisher 1. 1908 - 7
Deakin ITIL. 1900 - 11
Fisher 1T, 1910 3 2
Cook 1013 1 3
Fisher III. 1914 1 1
Hughes T. 1815 1 1
Hughes IT. 1916 - 3
Hughes IIT, 1917 8 ~
Bruce 1923 3 9
Secullin 1929 3 3
Lyons 1932 7 2
Page 1939 - )
Menzies 1939 2 4
Fadden 1941 - 13
Curtin 1941 3 9
Forde 1945 - 3

Averago life of Australian Cabinets (1901~1945) was about 2 yesrs and 2

months, In Great Britain, over the same period, the life of Governments

was about 3 years. In Britain, however, the fall life of Parlinment was
5 or more years as agninst & in Australia.

m

‘When the Commonwealth Parliament had completed its fipst
tweunty years, F'. W. Eggleston wrote that:

#¢The | Australion] statesman has to tind his way snd lead withouat
any of the elsborate organization for his assistunce which exists in
Great Britain. The [Puarlinmentary] Private SBecretary is nat an
Angtralian Institution. Heads of Departments, though compmtent,
are not trained tn aecept all the responmsibillties that & permunent
Under-Secretary does in England, ‘The result ix that a Cobinet
Minister In Anstralls s to got up his own case on all importuul
matters coming hefore Parliament. Ho has Lo a large cxtent to
draft his own Billa and actually administer his Depariment. On
the other hand he has none of the isolation of a British stafesman.
He cannot walk on the mountain tops. He must look after his elee-
torate and be accessible to thousands, Lastly, and perhaps moat
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important of all, he has no seeure root in any class or section of the
community or support from an accepted tradition. He has practi-
eally 1o make a position and o slandard and, insofar as his attitude
Pails to necommodate itself to a swiftly moving development, he is
visited with the responsibility of failure.’’s?

It is vertainly true that so self-reliant were the early leaders
and, by luter standards, so relatively light their duties, that
T, 13, Bavin for some months in 1904 was at once Associate to
Mpr. Justice Barton of the Iigh Court (to whom, as Prime
Minister, he had been secretary) and secretary to the new Prime
Minister, Alfred Deukin.!® On the other hand, some of the
early Ministers are known to have received considerable help
in the preparation of speeches from political journalists (a
custom which, it is understood, has not entirely died out in
parliau)lentary eireles, thongh no longer noticed in Ministerial
realms).

Sinee 1920, howaver, the burden of Commonwealth administra-
tion upon Ministers has increased sharply. And the personal
staffs of Ministers and the numbers and expertness of depart-
mental officers and special advisers have increased more or less
proportionately.

A great deal of business dealt with by Cabinet originates
neither with the Cabinet Ministers who formally submit it, nor
with other Members of Parliament or Party Executives. It
springs from experienced senior public servants without whose
watchfulness, forethought and initiative, based on day-to-day
contact with many fields of national activity, Cabinets eould not
hope to maintain smoothly the complex government of the
ngtion. But before any suggestion of a public servant becomes
appraved Cabinet policy it has {0 stand examination by his own
Minister and by the Ministers collectively, all intent on main-
iaining themselves in power and therefore very ready to reject
anything for which there is a possibility that Parliament or the
electorate will not stand, or by which either may even be
trrilated, That is the greatest and most effective safeguard
aguinst buresueracy (in the real senge of the term) which the
system of parlismentary government affords,

Ag the flelds of Commonwealth interest and administration
spread, the number of Minisiers of State increased from seven
to nineteen. Experiments with Assistant-Ministerships or
Parlismentdary Under-Secretaryships, so far as they have been
made from time to time, have not proved very successful, Some

Members of Paxliament have regrefted these failnres, if failures
they were:

““The Lyons Government tried the experiment of appointing parlia-
mentary under-séeratsries. I never umderstood why the system was
abolished because o me it eeemed to bs a great convenience to
Ministers and to Members of Parliament. *'49
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There were, however, constitutional and political misgivings.
Any paymenti of Assistant-Ministers, above their parlianientary
allowance, was held constitutionally dubious—~Prime Minister
Menzies’ feeling was that ‘‘that cannot be done without flrst
amending the Constitution, because those gentlemen, not being
Minijsters of State, would hold an office of profit under the
Crown.’’5% The politico-constilutional doubt (as distinet from
the legal-constitutionsl misgiving) felt by the same Prime
Minister be expressed this way :

““The system of having Assistunt-Ministers is not ullogother sutis
facloty. I have felt mysclf sinee I Lueemmne Prime Ministor, and 1
am quite sure some of my predecessars nwust have felt the same
thing, that it is desirable that everybody who sits in Cabinel should
sit in Uabinet os & Minister of State with speeifie responsibility fo-
some Qepartment of State and with accountability to Parliament fur
the way in which he administers that Department,*’st

Actually assistants from the ranks of parliamentarians have
been appointed to help hard-worked Ministers, withont any
suggestion that they should sit in Cabinet. In 1938 Prime
Minister Liyons appointed Assistants to fhe Treasurer and the
Defence Minister. In 1942 two ‘‘honorvary assistants,”’ J. J.
Clark and Alex. Wilson, hoth Members of the House, were
appointed to help the Minister for Commerce and Agriculture,
and three, R. James, C. Morgan and D, Watkins, to work with
the Minister for Liabour and National Service.52 These Labour
Government appointments almost certainly were attributable
to the pressure of war administration, but they may also havae
owed something to the pre-war experiment of the New Zealand
Labour Government :

f¢An inleresting change has been made in Cabinet organization,
Each Minister bas the power fo co-opt another Member of Parlia-
ment to assist in conducting some special branch of the department,
in this way making use of technical knowledge in the Party, For
example, Dr. MacMillan assists the Minister for Health and Eduea-
tion with the health insurance legislation, and J, A, Lee has charge
of the rehousing scheme. Cabinet salaries aro pooled and a propor-
tion got aside for these co-opted members,’’s8

No amount of even efficient and expert assistance of this sort
will, however, really save from critical attsck a Minister who
himself fails (o displuy the personality, energy and capacity to
cope with his many-sided duties. He requires at least a moderate
share of the same qualities of sound judgment, sense of propor-
ijon, flexibility, imagination and moral courage which have
glready been indieated as part of the essential make-up of a
Prime Minister. Ile must find a happy medium between
domineering and merely presiding over his Department, Most
Departments are not particularly worried about the ideological
tendencies of their Minister so long as he is fimu shout his
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decisions, lels it know where it stands, returns loyalty for
loyalty, conduets eonferences and commitiees in a business-like
way, and does not seatter contrary and uminformed press
statoments up and down the country. He will prosper publicly
in proporiion as he masters the modern techniques of press
conference, utilization of “‘official spokesman,’’ press ‘‘hand-
onts’” and the judicious use of the few occasions and avenues
of patronage which remain to Commonwealth Cebinel ministers,
Above all, he must al least give the impression of regular contact
with and nnderstanding of the people, and an easy, unalfected
ammer with his own constituends in particular, In a counfry
of great distances like Ausiralia, the work of a Minister is not
rendered easier by the fact that the press and interests of the
several States watch jeulously to see whelher they receive as
much atiention and as many favours from him as do neighbour-
ing States.

v

(lahinet collectively has found its work greatly facilitated
by the establishment of a regular Cabinet Secretariat. The idea
eame from Britain, where the ‘‘Times’’ said of the British
(Cabinet Seeretariat under 8ir Maurice (afterwards Lord)
Hankey that ‘‘it became not only a central clearing house of
information and intellizence but the instrument which gave
eontinuity and cohesion to the councils of the State.”

A tentative effort at imitation was made in the days of the
Bruce-Page Government, but on the defeai of that administra-
tion the incoming Prime Minister, J. H, Seullin, discontinued
the practice. In reminiscing ten years later, J. H. Seunllin
deseribed his methods as running along the following lines.
There was neither formal arrangement of agenda by his Depart-
ment, nor keeping of general minutes. Ile himsel? ran out an
intormal agenda of items he wished to have discussed, together
with matters of which colleagues happened 1o have given him
some prior notice. Sometimes, however, he wonld have just his
owrn items, in which case his habit was first to despateh them and
then ask colleagues, in order of seniority or of their seating at
the Cabinet {able, whether they had business to bring forward.
Ocensionally memoranda were cireulaled beforehand, but this
was not o general practice. One of the junior Ministers kept
brief seeretarial notes of actual decisions, Seullin recalled that
these were not lodged with the Department afterwards but were
loeked away by the vecording Minister. Matters were veferred
by the Ministers concerned to their Departments for aetion,
QOuly very occasionally was an adviser or public servant called
into Cabinet to supply expert advice or urgently needed detailed



ITHE CABINET 213

jnformation: they always left promptly and before (abinet
Anally reached and recorded its decision.

‘When the Seullin Government gave way tn the Lyons-Page
Ministry at the beginning of 1932, Martyu Threlfall, private
secretary to Prime Minister Lyons, was instrueted to reinstitute
a Cabinct Secretariat along the lines of the Bruce-Page experi-
ment.%*  As Threlfall’s account is a most rare exception to the
gilence and shadow which surround the ijnnermost mechanism
of the Executive of the Commonwealth it hears reproduction at
some length:

*¢The Cabinel Secrctariat is exclusively coneerned with (uestions of
method. Its business is to prepare, and keep up-to-dete, n (lnbinet
agonda for the use of the Prime Minister, who then decides on the
rolative urgemey of the various items; io see that explanatory
memoranda on the various items on the agenda are eirculated as
much in advance as possible to Ministers, so that thev have an
opportunity of informing their minds on ihe subjects to be derided;
and, finally, to keep an indexed record of the deeisions arrived at....
The praetice has been for one Minister to be deputed to note in
ihe briefest manner the afirmative or negative |decision on each
jitom] and for the officer in charge of the Seerctariat to be handed
these pencilled notes for formulation inte more precise language. . . .
Before this system was introduced, members of the Cabinet usually
met with Little documentary material and sometimes only a vague
iden of what topies would arise. ... A Minister who has an important
matter arising within the sphere of his department to bring before
Cabinet has now the opportunity of preparing a Cabinet paper and
cireulating it with the agenda,

f‘The weakness of the present [practice] lies in the recording of
decizions. The Minister responsible for fhis in Cabinet is himself
an exceedingly busy man with his own departmental work. More-
over, he may not be trained in the precise formulation of
minutes. . . , The Cabinet ig the mainspring of exceutive action, and
the danger of the present system, whatever its merits, is {hat the
authorities who lhave to put the wheels of govermment inte motion
may not know exaetly what is the decision to which they bave fo
give effect.?’

‘Whether during his visit to Australia at the time of the
Melhourne Centenary Celebrations, Liord ITankey’s advice was
sought on the development of a Commonwealth Cabinet Secre-
tariat is not known but it would seem very probable. (Certainly
Sir Frederick Shedden, Secretary of the Department of Defence,
when in London for the Tmperial Conference in 1937, investi-
gated British War Cabinet practiec and as a result had the later
Australian procedura and machinery modelled on it.55)

Two more developments remain to he noted. Though the
reinstitution of a Cabinet Seeretariat may have been thrust by
Prime Minister Liyons upon his private seeretary, the Secretariat
gravitated from his personal staff to the Prime Minister’s
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Department. Secondly, under his successor, R. G. Menzies, the
final major step was taken in following the British model—
a high and responsible publie servant, the Permanent Head of
the Prime Minister’s Department, was brought into Cabinet
meetings as Secretary to Usbinet.

This final development «did not come about easily. In March,
1939, the press learnt that a suggestion had been made to
Cabinet by Prime Minister Liyons that a senior publie servant,
J. F. Murphy (afterwards Secretary of the Depariment of
Commeree), should be admitted to Cabinet meotings as Secretary
to Cabinet. Ile made the suggestion ** for the purpose of expedit-
ing and eo-ordinating the work of the Cabinet, recording Cabinet
minutes and advising departments of decisions.’’ The tradi-
tionalists looked on the regular presence of an outsider through-
out Cabinet meetings and the more formal keeping of minutes,
even of decisions, by such an outsider as something like a con-
stitutionsl revolution. The proposal, rightly deseribed as ‘‘a
radieal departure from current Australian practice’’ in the
press, was dropped overnight—for the time being.58 While few
officers had ever actually entered Cabinet meetings, even for
questioning or to give expert advice, senior departmental officers
are usually standing by. When in February, 1939, Cabinet met
in Hobart—as a political gesture to Tasmania and a personal
gesture to J. A. Liyons—some 60 Ministers and officials are said
to have travelled to the meeting. 57

Despite Liyons’ failure to have a Secretary to Cabinet
appointed in March, 1939, P. G. Shedden was appointed later in
the year not only Permanent Head of the new Department of
Defence Co-ordination but also Secretary to War Cabinet. Soon
afterwards, apparently with little or no publicity, the Permanent
Head of the Prime Minisier’s Department, Mr. Frank Strahan,
became Secretary to Full Cabinet in the full sense in which
Prime Minister Liyons had sought to egtablish the office. When
Labour refurned to power under John Curtin in 1941—and
fater wnder J. B. Chifley from 1945-—the new practice was
sontinued. The same officer, M1, Prank Strahan, retained the
post, with the right to assign a specified deputy to take over the
recording work in Cabinet if he should himself be out of reach
of, or be called sway from, a meeting of Cabinet.

In ne cage ig any statement of a Minister vecorded; decisions
are recorded as hriefly as is consistent with intelligibility; and
each individual decigion is given a minimum eirculation to
Ministers eoncerned closely with the issue decided. Prime
Minister Curtin is said to have insisted on circulation of agenda
and memoranda sufficiently early to ensure that Ministers have
4 regl opportunity to consider them before coming to the Cabinet
table. In cases of submissions involving finance, the Treasurer
wag to be consulted before items were so much as listed on the
basiness sheet,
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The Secretariat of Cabinet, unlike the Secretariat of War
Cabinet which was lodged in a policy-making Department,
tended to limit itgelf very strictly to the sheer mechanics of
sustaining the despatech of Cabinet business by -cireulating
agenda and memoranda and recording and circulating decisions,
In very large measure it leaves to respousible Ministers and
their Departments the ‘‘follow-up’’ action upon decisions and
the convening of Cabinet Sub-Committees, Any tendency
towards a more active role might lead again to the ‘*holileneck’’
situation which in Prime Minister Mughes’ day, as recalled
above, met with the private eriticism of the Governor-General.

There are still delays and deferments of decision-making by
Cabinel, which is not surprising when members sit down with
anything up fo sixly ifems represented by three tu four inches
of agenda and memoranda before them.’® Cabinet eommittecs
and inter-departmental committees appointed to give further
consideration fo some items are apparently not all equally
prompt and diligent in discharging their responsibilities. In
recent years there have been, at any one time, a dozen or even a
geore of ‘‘ad hoe’’ or standing eommittees of Cabinet formally
in existence. Cabinet and its committees are, in turn, fed not
simply by individual Ministers and their departments, but
increagingly by a large and ever-changing network of inter-
departmental and expert committees, surveying, recommending
and pre-digesting solutions of problems eonfronting the Govern-
ment.

From time to time Prime Ministers have laid it down that
questions and proposals shall not be submitted to Cabinet until
gubmitted to all Minigters and departments concerned for con-
gideration, discussion and, wherever possible, agreement. Beyond
this stipulation the Prime Minister, unlike certain Stale
Premiers, apparently exercises no prerogative as fo what
appeuars on a particular business sheet—which is made out by
the Secretariat on the basis of submissions received Pfrom all
Ministers, That this system is or can be made effective even
in most abnormal times the history of War Cabinet, Produetion
Exeeutive and of the inter-deparimental advisory committees
related to them during the Second World War offers fairly
eonelusive proof,

Provided members of Cabinet are reassured that a genuine
multi-committee system ig operating and not simply a form of
“Inner Cabinet” arrangement, as in the case of the Lyons
experiment of November, 1938, or in Andrew Fisher’s clumsy
and short-lived efforts of 1910 to exelude King () ’Malley from
the inner councils of Cabinet by calling other Ministers together
for unofficial and unannounced diseussions of policy issues,
Cabinet will fonction both smoothly and efficiently. Certainly



216 PARLIAMENTARY GOVEENMENT OF AUSTRALIA

if such committees can bring in a high percentage of agreed
reports, the time required to be devoted to Full Cabinet meet-
ings can be greally reduced. A series of Cahinet commiliees
is much more likely to make thoroughly considered decisions
than is Full Cabinet, excepl perbaps on the most general issues.

‘While there i» a clear case for a system of more or less ‘‘ad
hoe’’ committees of Cabinel, set up to consider partiewdar submis-
sions and given secretarial service by the department of the
immediately responsible Minister, there is guite as sirong a
case for the existence of at least three major standing committees
of Cabinet——a Defence Commiitee, an Eceonomic Planning Com-
mittee and an External Policy Committee. The fixst of these
already esists in the Council of Defence which has succeeded the
War Cabinet of the Second World War. The work of these
committees would be best co-ordinated if the Prime Minister
could be chairman of all three,

There have been various public sumggestions for a general
reorganization of portfolios and departments and of the
strueture of Cabinet. A Cabinet of nineteen has been held to
be over-large for the most effective consideration and despaich
of business. The requirements of administration and the advan-
tages of a compact Cabinet eonld be reconciled, according to this
line of argument, if the British provision for extra-Cabinet
portfolios were adopted. Thus there might he a Cabinet of
twelve and an additional fifteen Assistant Ministers or Parlia-
nentary Secretaries occasionally on call to Cabinet on specific
questions and regularly on call to Cabinet Commitiees dealing
with subjects related to their particular spheres of respon-
gibility. The new structure of Cabinet might, for instance, be
somewhat as set out in the following table (though it will be
noticed that this arrangement is liable to create friction by
reintroducing one form of the ““Inner Cabinet’’ distinetion
which has caused trouble before) :

Cubinet Minister.
(and pruteipal responsibilities as Asgistant Minister Cabi- | Assist.
fay un Cabinet s concerned). in charge of. neb. | ants,

Prime Minicter
Cabinet Seeretariat — 1
Eeonomie Seerctatiat
Publlo Borviea Board
Australia House, London

Treasurer
Tazation Department Taxation and Cusfoms | 1 1
Prices Deopartment
Customs Department .
Loan and Natiopal Works

Couneils




THE CABINET

217

Cabinet Minister.
(and prineipal responsibilitics as
far as Cabinet is concerned).

Assistant Minister
in charge of.

Cahi-
net.

Asgist.

anuts,

EXternal Affairs
Bxternal Affairs Department
Australian Posts Abroad

External Trade
External Trade Department
Information Department

Indusiry
Supply (including Afreraft
Production) Depariment
Civil Aviation Department
Transport and Shipping
Dapartment

Interior
Commonivealth Territories
Department
External Territories Depart-
ment
Ymmigration Departiment
Works and Housing Depart-
wment.
Postmaster-General’s Depart-
ment.
Welfare
Bocial and Health Services
Department
Education Offica
Ahorigines Department

Defeuce
Army Department
Navy Department
Air Department
Repairiation Department

Agriculture and Fisheries

Labour

Vioa-Prosident of the Fxeculive
Couneil
(With spoeial responsibility

for Commonwealth-State
relations)

Attorney-General
Attorney-General’s Dapartment
Patents Qfice

* Crown Solieitor’s Department

« Commonwealth Police and

Seourity Branch

Information

Supply

Transport (including
Civil Aviation and
Shipping)

External Territories

Immigration
Works and Housing

Postal Services

Healfh

Edueation
Ahborigines

Army

Navy

Air Force
Ropatriation

—

12

15



218 PARLIAMENTARY GOVERNMENT OF AUSTRALIA

v

Immediately upon the outbreak of the Second World War in
September, 1939, a War (ubinet of six members drawn from
Full Cabinet was designated by Prime Minister Menzies in
acknowledgment of the wisdom of Lloyd George’s dictum that
“*you capnot run a war with a Sunhedrim.”” These Ministers
who hecame members of War Cabinet all had administrative
responsibilities, and were in fact selected because of the relation-
ship of their administrative fields to the immediale conduet of
the war. Two months later the number in War Cabinet increased
to cight, all having administrative responsibilities. On Decen-
ber 11, 1941, Prime Minister Curtin completed appointments to
his War Cabinet, membership of which remained at eight,
though two Ministers sat in dual capacities. The members of
the Curtin War Cabinet were the Prime Minister (and Minister
for Defence), the Treasurer, and the Ministers for Army, Navy
(and Munitions), Air, BExternal Affairs, Supply and War
Organization of Industry.

R. & Menzies on September 18, 1941, informed the House
that:

¢¢The Department of Defence Co-ordination [later, of Defence] is
.« ., Tesponsible for the whole of the secretarial work of War Cabinet,
which is very heavy and extensive, the seeretarial work for the Advisory
War Council, certain ‘review’ work on agenda submitted to the War
Cabinet, and initial executive action on War Cabinet and War Couneil
deeisions, . . . The permanent head of the department has extensive
rosponsibilities as the seeretary of {he War Cabinet and of the Advisory
War Couneil.”’

The role of the War Cabinet Secretariat was chiefly distinguish-
able from that of Full Cabinet by its more active executive
nature, very necessary in the circumstances.

Two events in the history of War Cabinet are of special
interest. On February 4, 1942, the State Premiers, then attend-
ing & Premiers’ Conference at Canberra, were invited to and
did attend a meeting of War Cabinct. The conferences of State
Premiers with Commonwealth Ministers and Opposition Leaders
from August 11-14, 1914, and of State Premiers and Opposition
Leaders with Commonwealth Government and Opposition
Leaders from April 12-19, 1918, ean hardly be reckoned pre-
cedents for this invitation to an actual Cabinet meeting.

On August 27, 1942, Prime Minister Curtin announced that
he had co-opted a leading member of the Opposition, Sir Earle
Page, to War Cabinet membership so that his ‘‘knowledge and
experience gained ag special representative of the Commonwealth
on the British War Cabinet and the Pacific War Council wight
be available in dealing with the conduct of the War,”? Tt was,
however, explained that *‘Sir Barle Page will have no right to
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vote at War Cabinet meetings, but will be free to take part in
discussions.  Serviee chiefs are in a somewhat similar
position,’’59

*War Cabinet was finally disbanded on January 19, 1946, and
the powers vested in it reverted to F'nll Cabinet. Tn its six and
a quarter years of existence, War Cabinet held 354 meetings,
dealt with some 3,977 agenda and recorded 4,624 minutes.89
While the War Cabinet disappeared, its place was parily taken
by the Council of Defence, ‘“a statutory peace-time body,’* to
which some ten Ministers and the Serviee Chiefs are under
regular summons, while other Ministers and officers can be
summoned according to the nature of eurrent business.

During the war years 19891945 three attempts were made to
constitute a committee of Cabinet with somewhat similar status
in the economic and production fleld to that of War Cabinet in
regard to the actual waging of war. Only at the third attempt
was success achieved.

On November 11, 1939, Prime Minister Menzies announced
the constitution of an ‘‘Beonomie Cabinet’’ with a membership
of the Prime Minister, Treasurer and Minister for Supply and
Development (who constituted a triple link with War ga,binet),
the Postmaster-General, the Ministers for Trade and Customs
and Commerce, and the Assistant-Minister for Commerce—to
which was added, on April 11, 1940, A, W, Fadden in his dual
role as Assistant-Treasurer and Assistant-Minister for Supply.
On November 21, 1939, the Prime Minister announced that he
had appointed Sir Ernest Pisk ag Director of Eeonomic Co-
ordination and Secretary to the Feconomie Cabinet. This
appointment was unprecedented. Sir Ernest Fisk was neither
parliamentarign nor public servant but the managing director
of a radio and commumications firm in which the Commonwealth
had a part interest. During his secretaryship of the Economic
Cabinet his salary continued to be drawn from his company and
his expenses only from the Commonwealth, The Prime Minister
described the Economic Cahinet ag ‘‘in effect . , .. a business
committee of the Full Cabinet, entrusted with the duty of carry-
ing out the business side of the war.”’91 Though the burden of
war administration rose steadily the Economie Cabinet withered
away steadily in the manths immediately following the reconsti-
tution of the traditional United Australin Pgrty-United Country
Party coalition in March, 1940. The Treasury was the principal
legatee of the work formerly done by the Economie Cabinet.

rime Minigter Menzies tried agein in 1941, At the end of
Juna he announced the appointment of an Ec¢onomic and Indus-
trial Committee of Cabinet ‘“‘to expedite the handling of husiness
on the eqomomic side of the war and to promote hetier co-
ordination in the economic polisy of the Government,” and
ingisted that it was *‘not merely @ committee of report but one
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of agtion like the War Cabinet.’’82 The Prime Minister did not
himself undertake chairmanship or membership. The Treasurer
became chairman, the other members being the Ministers for
Supply, Commerce, Liabour, Social Services, Trade and Customs,
Transport and War Organization of Industry. The link with
the Prime Minister was primarily maintained through the
sceretary of the Economic and Industrial Committee, who was
Professor N, B. Copland, Eeonomic Consultant to the Prime
Minister. This committee suffered a premature extinetion with
{he fall of the Menzies and Fadden Governments in August and
Qctober, 1941.

The third and successful experiment was ilhe Produection
Executive of Cabinet set up by Prime Minister John Curtin in
November, 1941 *‘to parallel in the organization of the home
front the functions of War Cabinet in regard to the conduct of
the war itself.’’88 Curtin especially charged this Cabinet body
with responsihility for devising ‘a settied policy and a workable
plan in regard to manpower, production and financial
resources.’’

During the four years of its operation, ‘‘Production Execu-
tive’* considered and made decisions upon some eight hundred
submissions which were either brought before it by the
Ministers who comprised its membership or referred to it by
Full Cabinet or War Cabinet, Its chairman was the Minister
for War Orgenization of Industry, J. J. Dedman, strongly
supported by J. B. Chifley, the Treasurer, who was the confidant
and succegsor of Prime Miunister Curtin. The Seeratary of Pro-
duction Executive was the Permanent Head of Mr. Dedman’s
department, who maintained a secretariat to ensure husiness-
like arrangement, discharge and implementation of the Execu-
tive’s work., The Production Executive Secretary appears to
have followed the more active role of the War Cabinet Secre-
tariat rather than the purely recording and ‘‘post office’” role
to which, as a matter of principle, Full Cabinet Secretariat had
restricted ifself.

The Advizory War Couneil was an unprecedented outcome—
unprecedented at least so far as the Commonwealth was con-
cerned—of the persistent but desperate hope and of the
nitimately acknowledged failure of Prime Minister Mensies to
draw the Lisbour Party into an all-party wartime coalition
government. Edually it was the gymbol of Labour’s willingness
to assoeiate itself in disinierested support of war measures
necessary for vietory, so long as it did not therein tie itself to
unnecessarily conservative domestic compromises which would
very promptly split the party from top to bottom. The history
of the First World War was for Labour the history of the
wrecking of its trinmphant party on the conseription issne and
its exclusion from office for the twelve years and from power
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for the twenty-Seven years which followed that melancholy
event. Labour Party leaders were determined to avoid any
ogeasion for a repetition of that history,

*'When the expedient of an Advisory War Couneil was proposed
by Opposition Leader Curtin in July, 1940, the Qovernment
replied that:

¢, ... it feels that an advisory council whoss adviee is to be worth

anything must have knowledge at least equal to that of the Chbinet,
and that it is unreosonable that suech complote and confidentinl

Imowledge should be given to a body which aeeepts ny reaponsibility
for decisions made or action taken.?’e4

Or, a8 a sometime member of the Menzies (tovernment said in
another connection in 1941 :
‘It 18 a long-aecepted principle of Britich parliamentary procedure
that men are either in the Government and accept responsibility for its

agtions, or they are outside the Government and make comment on
what is doune. Thers is no half-way houge.? 65

But John Curtin had a politieslly compelling answer—all
the more potent after the 1940 eleetion, which left Prime
Minister Menzies precariously dependent on the votes of two
Independents for command of the House. He argued that the
Prime Minister was already making available to him personally
highly confidential war information and that he in turn was
shaping his advice to the Labour Party on that information. But
he was an individual and it was too much to expect the Party,
week in, week out, to trust his judgment, and his alone, upon
secret information of which they knew nothing. Mr. Menzies
himself did not do that; he had Cabinet colleagues heside him
when he met the Government cancus. Why not set up an Advisory
Council with equal Government and Opposition membership;
the Labour representatives would then constifute an informed
group within their party and as a group their judgment upon
secrets digenssed at the Advisory War Council would he more
readily accepted over the long period than would the judgment
of an individual, John Curtin, on information fed to him by
the Prime Minister? The Opposition was thus more likely to
be discreetly restrained in eriticism of matters with secret war
significance, )

Any such possible assurance of a more self-resirained Opposi-
tion becomes tempting to & Prime Minister in reduced political
circamstances such as those of R. G. Menzies after September,
1940, His hold on hoth Parliament and the members of his own
Coalition had seriously diminished. At the sgme time he had
presumably not lost hope that if he accapted the Advisory War
Couneil ides the Labour Party, or at least its leaders, might
become reconciled or tempted to taking the further step to an
all-party coalition in which they would share not merely counsel
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but power, and hence responsibility. ¥From October, 1941, until
the general election of 1943 Prime Minister Curtin was in a
similarly preearious parliamentary position and doubtless also
welcomed what relief was afforded him by the working of the
Advisory War Council, )

The Advisory War Council came into being on October 23,
1940, and continued in existence through two changes of Govern-
meni and a general election, until, with the cessation of hostilities
in August-September, 1945, it was prompily wound up. While
the Council weathered the falls of the Menzies and Fadden
Governmenis in 1941 and was, if anything, more firmly settled
in its operation by the outbreak and development of the war
with Japan, strains within the leading Opposition component,
the United Australia Party, led io the delection of that Party
from the Council after the Labour general election landslide in
1943. But at the cost of their membership of the decaying
United Australia Party, ex-Prime Minister Hughes and ex-
Treasurer Spender remained in the Council along with represen-
tatives of the Liabour Government and of the Couniry Party.
As the Labour Government held an overwhelming command of
both Houses from 1943 onwards the importance of the Advisory
War Council, in real as distinet from formal political terms,
deelined noticeably from that of its heyday in 1940-43.

The position of suceessive Oppositions’ representatives on the
Council has been described by A, W, Fadden:

¢¢ The business the Council is called upon o consider is determined by
the Government, On certain questions viewa bave coincided with those
of the Government,; while on others they have differed. On some very
important matters a decision has already been made by the Government
~ithese matters only come before the Counmeil for its information.
While it ie not open to an Opposition member of the Couneil to use in
apy mpnnar information which comes to him in his eapacity as a
member of the Counedl, he is justified in dirveeting eriticism on any
matter in whish the Opposition members have not consurred.’’8s

Prime Minister Chifley revealed that, in all, the Advisory War
Cowmneil held 174 meelings in five years, dealt with some 727
sgenda (including 325 War Cabinet agenda referred to it for
information or comment and adviee) and recorded some 1,618
minutes.®7

The War Cabinst Secretariat provided the secretariat of
the War Council also. The Opposilion members of the Council
were afforded personal searetarial assistance and certain expenses
and transport facilities on a near-ministerial basis.

The Advisery War Council was at best in itself a very limited
success; but the circumstances in which it operated prevented
its being more than that. It gave the people of Australia some
token of au sll-party unity which underlay the aetual sonduct
of the war. But it was essentially the outcome and continuing
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o(_:casion pf party manceuvre for political advan i
give official sanction for putting leading Opposi:i%ie'Mg;xbiﬁ
‘in the picture’’ as far as the day-to-day planuing and exeeu-
tien of the war was concerned. But as soon as the leading Oppe-
gition party felt it could do more electoral and parliamentary
good for itself by ceasing to have any connection with it, Oppo-
gition Lieader Menzies and his party stepped out. In s:) doin
they revealed to all what had already been apparent to manyg-
:1}1118}‘} :111& 5(73%1;1;{:11 wai an intrinsically unwanted offspring of ar{
e iamentary situation of - i i
e e e, y of near-deadlock in a time of



CHAPTER VIII
TIIE CROWN AND THE GOVERNOR-GENERAL

“‘We are not prepared to interfere with the eardinal principle of
our constitution, and thot is that the nominal head of the govern-
ment should he only the nominal head of the executive and not
beeome a real, substantial legislative force in the commumity.’’

Sir Johm Downer.

¢ We regard with little favour the title . . . . which appears to the
avtive politician to be little better than a glitfering and gaudy
toy.”’

Alfred Deakin.

€It was pointed out that his highest fnnetion would be to be a
dummy, and that although he was the only link between us and the
Crown, in being that link he was less than the least in the whole of
the colonies—a useless image and a bauble.’”
John Cookburn.
IR GEORGE GREY suggested to the 1891 Convention that
the Governor-Generalship, the principal purpose of which
is loeal representation of the King as national executive in
Australian constitutional and parliamentary progesses, should be
an elective office rather than one filled by Royal appointment:
“‘this great office shall be open at all times to that man in Austrglia

who ia deemed the greatest and worthicst and fittest to hold =o noblo
a post.’

Election might well have provided the Commonwealth with a
guccession of able and distinguished Chiefs of State. But it
would almost certainly have failed to provide, either formally
or substantially, any direct link with the Crown. Yet that link
wauld appesar logically and in practice to be rendered essential
by the peouliar role of the Crown in the Imperial theory which,
In its matority, has been given constitutional force in the
Statnte of Westminster, 1981.

The champions of responsible government in the Convention
had, however, fundamentally stronger—and, at the same time,
more practical—-reasons for opposing any suggestion of an
elective Governor-General. First, the British system of respon-
sible government does not require and would be easily upset
by any elective prineiple which would provide for a Chief of
State a basis for independent popular authority on the strength

224
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of which he might choose to defy his elected Ministers and
Parliament.?2 Secondly, the whole of British constitutional
history points the moral that the King or his representative hest
getves the parliamentary system when he is not or is no longer
in polities himself nor is the object of factional intrigue. Even
Sir Samuel Griffith, who in 1891 had American leanings in not
a few constitutional matters, felt bound to demur at Grey's
proposal on the latter ground:

I am to a great extent in sympathy with the object desired by Sir
George Grey. I holieve the highest offices of the State ought to be
open. to its own citizens, but I do not think it follows that the necessary
way to bring this about is to provide that the Govarnor-Clencral sbell
be directly electad by the people. . . . If you have a direct election ot
the President by the people, or such an imdirect eloction as has heen
substituted for it in the United States, the practical result would be
that, at every clection of the Governor-General, there would be a can-
vassing throughout the whole Dominion or Commonwealth hy the
represontatives of the respective parties.’’s

By the time the Second Convention met in 1897 Sir George
@Grey and New Zealand generally had passed from the federation
scene. Cockburn, one of the only two supporters Grey had
rallied in 1891 even for keeping open the question of an elective
Governor-Generalship now asked simply that some means be
found for taking ‘‘ Australian opinion’’ on appointments to the
office. In 1897 it was prompfly seitled that the office be
appointive and hence constitute no uitimate check or balance
npon the expression of the popular will by Parliament or
Cahinet. The Governor-General is in faet appointed by the
King on the advice of his Ministers—originally of his British
Ministers, no doubt after some consultation with the Australion
Government. He is liable to recall on the same advice.

Tn 1930 the Imperial Conference recognized that:
*¢The parties interested in the appointment of g Governor-General of
a Dominion are His Majesty the Xing whose representative ke is, wnd
the Dominion econcerned. . . . The Ministers who tender and are respon-
sible for sueh advice are His Majesty’s Ministers in the Dominion
concerned.”’

Not only did this change meet Cockburn’s request of 1897 to the
full but it also further weakened the position of the Governor-
General, In his dealings and any differencos with his Ministers
the Governor-General now has neither the independence nor
seope for initiative which might spring from popular election,
nor even that which might be derived from appoiniment by the
King on the advice of hig British Ministers. He is now dealing
with men who have in fact appointed him and can 8t any time
(so long as Parliament will stand by them) retire him into
private life, He is no longer ‘‘the representative or agent of
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His Majesty’s Government in Great Britain or of any Depart-
ment of that Government.’’ They have their own representative
in the person of the British High Commissioner.

This is not, however, the position of the Governor-General ag
envisaged by most of the foul}d.ers of the Qonshtutmn. Think-
ing particularly of the provisions for disallowance (Sections
58-59) ancl for reservaiion (Section 60), Quick and Garran
wrote in 1900:

¢¢Tt would nol be correet to say that the Queen’s share in tho exercise
of federal authority will be altogether formal or nominal.’’4

The powers of her representative, the Governor-General, they
deseribed as falling info iwo groups:

¢The first group melndes powers which properly or historieally belong
to the prerogatives of the Crown, and survive as parts of the preroga
tive; hence they are vested in the Governor-General as the Queen’s rep.
resentative. The sacond group ineludes powers either of purely statutory
origin or which have, by statute or custom, been. detached from the prero-
gative; and they can, therefore, without any consiitutional impropriety,
be declared to be vested in the Governor-General-in-Couneil. Buf all
those powers which involve the performance of executive acts, whether
parts of the prerogative or the creatures of statute, will, in accordance
with constifutional practice, as developed by the system known as 1e-
sponsible government, be performed by the Governor-General by and
with the ndvice and consent of the Federal Execulive Couneil.?’s

The principal powers and functions of the Governor-General
as set out in ‘yarious sections of the Constitution can be briefly
summarized. ¥ He represents the Crown in its Australian aspect
and the executive authority of the Commonwealth internally
and before the world. He is nominally Commander-in-Chief of
the Australian armed forces. He commissions successive Prime
Ministers, He formally appoints the Ministers of State and
administers the oath of office.¢® He summons, prorogues and
dissolves Parliament, summons joint sittings of the two Honges,
and may grant a double dissolution in the event of an inter-
House deadlock. He recommends to Parliament the appropria-
tion of revenues and moneys. He assents to Bills, may refer
them back to Parliament with suggestions for amendmeni, or
resarve them for the King’s pleasure. He appoints judges to the
High Court and may remove them upon receipt of addresses
from both Houses of Parliament,

While in the early years of the Commonwealth the Governor-
General wes sometimes able to exercise a little actual personal
discretion in the performance of certain of these functions, the
line of evolution of the party system in the Federal sphere, tha
resolutions of the Imperial Conferences of 1926 and 1930 aud
adoption of the Sfatute of Westminster by Australia in 1942,
have stripped away most of his prerogative and discretionary

g powers in practice almost to vanishing point. The diseretion
it
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perforce exercised by the Governors-General in the first decade
of the Commonwealth because of the existence of three really
independent parties in the early Parliaments ean be reckoned
an historical aceident: it could not have survived the develop-
ment of the two-party, or virtually two-party, system. The
resolutions of the Imperial Conferences of 1926 and 1930 and
the adoption of the Statuic of Westminster practivally wiped
Sections 59 and 60 and half of 58 out of the Constitution.
To-day his principal powery are exercised and fuuclions per-
formed, probably without exception, on the advice of his
Ministers. Ag Deskin foresaw in 1891, the Governor-General
has been placed by both the written and conventional elements
of the Constitution in a posilion where:

‘¢1Ie may eling o his principles with an ardour and devotion cqual to
that of any other man, but he of all men in the community is the one

who is deharred from the privilege of duving anything to advanes
them. 7

For the rest, he is in the position very well deseribed by an early

Governor-General of Canada, Lord Dufferin:
‘/My only guiding star in the conduet and maintenance of my official
relations with your public men is the Parhament of Canada. I helieve
in Parliament, no matter which way it votes; and to those men slone
whom the deliberate will of the Confederate Parliament may assign to
me as my responsible advisers, can 1 give my confilence. Whether they
are heuds of this party, or that party, must be a matter of indifference
to the Qovernor-General, so long as they are majntained he is bound
to give tham his unreserved confidence, to defer to thoir advice, and to
loyally assist them with his counsels. As a reasomablo being he cannot
holp laving convietions on the merits of different policies, but these
considerations ave abstract and speculaiive and devoeid of praetiesl
offect in‘his official relafions, As the head of n constitutional State,
engaged in the adminisiration of Parliamentary Government, the
@Governor-General has no political friends—still lass can he havo politieal
enemies, The possession, or being suspected of such possession, wonld
destroy his usefulness,’’s

There is a striking similarity between this statement and the
opening passages of a memorandum prepared just forty years
later by Lord Esher for the guidance of King (leorge V in the
Ulster crisis. Moreover, Krher’s memorandum, at least that part
of it quoied below, follows clogely another prepared simul-
taneously but independently by Prime Minister Asquith and so
may be reckoned to represent & concensus of political opinion in
England on the position of the monarchy whase representative
tha Gavernors-General are, The opening passage of Lord Esher's
memorandum defines the King’s position as follows:

¢ Every Constitutional Monarch possesses a dual personality, He may
hold and expross opinions upoen the eonduct of his Ministers, and their
measures. He may endeavour to influente thelr actions, He may
delay decisions in order to give more timo for reflaction. He may
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refuse assent to their advice up to the point where he is obliged to
chaose hebween accepting it and losing their services, If the Sovereign
believes adviee to him to he wrong, he may refuse to take it, and if his
Minisler yiglds the Sovercign is justified. If the Minister persists,
teeling behind him a majority of the people’s representatives, o Qon-
stitutionnl Sovereign must give way.

It is precisely at this point that the dual personality of the Monarch
becomes clear. Hitherto he has exercised free volition, ho has used his
prerogatives of criticiom and delay, of persomal influence and remon-
strance, At n given momont, however, when he is forecod to choose
between acqulsscence and the loss of his Ministers, the Sovereign
automatically, under the Comstitution whieh by the Coronation Oath
he has sworn to maintain, ceases 10 have any opinion. The King can
do no wrong. This canmot be said of anyone who is n free agent,
Within cortain limits, and under certain circumstances, the King ceases
to be a frce agent. Hence the meaning of the pregnant phrase, the
King can do no wrong, With due regard to the security of the Throue,
the Sovereign cannot retain the final right of private judgment. Has
the King then no prerogatives? Yes, he has many, but when {iranslated
into action they must be exorcised on the advice of a Minister vespon-
Bible to Parliament. In no ease ean the Sovereign take politieal action
unless he is sereened by a Minister who has to answer to Parlinment.
This proposition is fundamental. . . .’%

There is one material difference between the position of the
King and of the Governor-General which should be noticed at
once, Not only is the Governor-General’s term a limited one
{usnally of about five years) but he can be recalled even within
that term by the King on the advice of the Ministers in whose
power advice on appointments lies. If a Governor-General
forces a dissolution or dismisses his Ministers without their
congent or against their advice and they are subsequently sus-
tsined by Parliament or the electorate, the recall of the
Governor-General will almost certainly be sought by them and
almost as certainly granted by the King.19 What may be a
personsl crisis for the Governor-General in question is, how-
aver, unlikely to be a danger to the office he holds, But if the
King himself in Britain made a similar ‘‘error of judgment’’ he
might, onder some circumstances at least, place the whole
institution of monarchy in jeopardy, for there is no simple
devive of ‘“‘recall’” where an hereditary monarchy is concerned,
though abdication might save the Throne.

Tt is clear, then, that the principal issues with which any
King or Governor-General has to deal are those of dismissal of
Ministers and disselution of Parliament,

During the first decade of the Commonwealth, Governors-
General three times refused dissolutions requested and advised
by their Ministers—by Watson on Augnst 17, 1904; by Reid on
July 5, 1905; and by Fisher in June, 1909. All three Prime
Ministers had just lost the confidence of a majority of the
Houge, which was in any case in an unstable state with three
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parties competing for office. It would therefore appear that the
Governors-General were justified in these instances in refusing
the advice of the defeated Prime Ministers at least until they
had explored the possibility of a workable arrangement (whether
by coalition or otherwise) between the two parties in oppnsition,
Two comments by George Reid may throw further useful light
on the point. Of the refusal of Watson’s request in 1904, he
writes:
¢¢Mr, Watson asked Lord Northeofe to give him a dissolulion hut the
request was refused, chiefly, no doubt, becansa of the smallness of the
difference between our amendment and the concession Mr. Watson was
willing to make, and beeause the Hounse was in ils first year,’ 1)

And of his own case in 1905 Reid comments:

¢‘The practice in the Dominions is quite different from fhat in Great
Britain, His Majesty ’s Ministers in England have their own way in
such matters. It is not so in the Dominions, 12

The Fisher Government in the erisis of June, 1909, made by
Cabinet Minute a very strong plea to the Governor-General.
This Minute contained a point concerning the possible nnegual
incidence as between parties of a viceregal refusal of dis-
solution :

‘“We have already mentioned that we are not supported by the public
journals of the Commonwenlth, and we now desire to submit o Tour
Excellency that an appesl to the people, which to a Party having a
powerful Press at its service may be without inconvenience postponed,
is to your Advisers, who have nof the direct support of any daily paper
—and, what 18 more, are subjeet to daily misrepresentation of their
acts and motives, and to the suppression of those facts by which
public opinion might be informed—a matter of most serious and urgent
moment ; and must enable the poliey of yonr Advisers and the action of
members violating their express pledges to the people, and the Opposi-
tion in declining to deal with this upon its merits, to he placed hefore
the peaple for their decision.’’13

Since the parliamentary struggle has been effectively reduced
to a contest between Liabour and anti-Labour, Austrelian pract_ice
appears to have followed more nearly the British pattern, which
Berriedals Keith sums up in these terms:

“¢Thg practics in the United Kingdom in this regard ia perfectly clear,
The Crown oxpects not lightly to be asked for a dissolutiony but it will
grant o dissolution when advised by Minjsters, without seeking to fnd
an allernative Minisiry.'’14

By a coincidence the term of office of the Governor-General
probably most informed and meticulous in matters of British
practice and precedents—Munro-Ferguson (1914-1820)—econ-
tained several occasions for particularly careful hendling of
parliamentary or ministerial crises. He arrived in the middle
of Sir Joseph Cook’s calenlated provocation of an inter-louse
deadlock as the occasion for a double dissolution. The double
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dissolution was granted by the Governor-General on the advice
of his Prime Minister, who, while faced by a hostile Senate,
continwed to maintain his preearious hold on the House of
Representatives, .
On that occasion the Governor-General, not without reason
perhaps in view of his having only just arrived in Australia,
consulted the Australian Chief Justice, who actually prepared a
written memorandum on the constitutional considerations for the
Glovernor-General. Prime Minister Cook was aware of this move
and apparently said that he was ‘“very willing’’ that the Chicf
Justice’s advice be sought.1% The Governor-General also asked
the Prime Minister whether he might consult the Leader of the
Opposition before giving any decision, but Cook (probably very
eorrectly) was opposed to the idea, Chief Justice Sir Samuel
Griffith’s view?9 is of importance, both as it bears on Section 57
generally and as it deals with the position of the Governor-
General :
¢ An pcension for thc exercise of the power of double dissolution under
Section 57 formally exists whenever the event specified in that section
has oceurred, but it does not follow that the power ¢an be regarded as
an ordinary one which may properly be exercised whenever the occasion
formally exists. It should, on fthe conirary, be regarded as an extra.
ordinary power, to be exercised only in cases in which the Governor-
CGeneral is personally satisfied, after independent consideration of the
eass, either that the proposed law as to which the Houses have differed
in opinion is one of such public importance that it should be referred
to the electors of the Commonwealth for immediate decision by means
of a complote renewal of both Houses, or that there exists such a state
of practical deadlock in legislation as can only be ended in that way.
Ag to the existence of either condition he must form his own judgment.
Although he cannot aet except upon the advice of his Ministers, he 1s

not hound to follow their adviece but is in the position of an indepen-
demt arbiter,*’

‘Whather or not the Glovernor-Genersl in theory had that
margin of diseretion in 1914, the decision which Munro-Ferguson
in faet took, combined with precedents in Britain and Australia
sinee 1914 and the transactions of the Imperial Conferences of
1626 and 1930 and of their committees, seems to suggest that any
Prime Minister with a majority in the House but a minority
in the Senate must now receive from the Governor-General
approval for a requested double dissolution, even if the measure
whieh is the occasion of the deadlock were unimportant and
**manufaetured’’ to bring the necessary situation about.27 As
the Governor-General himself on that occasion replied to-the
Senate’s protest against dissolution:

¢ have submitted to my Advisers the Address, ... I am advided by
thom that the request therein eomtained ... . is one the compliance
with which would not only be contrary to the ususl practice, hut wonld
involve & broach of the confilential relation which should always exist
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in this as in all other matiers between the representative of the Crown
und lus constituiional Ministers. I am advised further that to accede
to the rcquest contained in your Address would imply a recognition of
n right in the Senate to make the Ministers of State for the Common-
wealth directly respousible to that Chamber for adviee tendered to the
(iovernor-General in relation to the exervise of an exeeutive power
vested in him by the terms of the Constitution, and that sueh o recog-
nition would uot bo in aceordunce with the accepted principles of
respansible government,??18

Degpite the energetic exposition of views to the contrary at that
time there was no gainsaying this defencr of the proper working
of the system of responsible government by the Commonwealth
Government.
The war, and more particularly the political moves and
countermoves over conscription, brought the Governor-General
{Munro-Ferguson) continual diffficulties. During the first eon-
seription crisis of November, 1916, the Governor-(Giencral refused
to give Prime Minister Hughes an open authority to wield the
threat of dissolution over the House of Representatives, He
protected his own position and what he maintained was his
diseretionary power by saying that he would flrst wait to see
whether some stable Government were attainable before giving
any undertaking as to dissolution.? .Just one year latet the
(tovernor-General felt it necessary to rebuke IInghes for allow-
ing him to learn af second-hand through the press of the decision
to take the second conseription referendum. He maintained that
as the King’s Representative, who had at that time {0 keep not
ouly His Majesty but alse the British Government informed on
Australian affairs, he should have been officially informed by
Hughes, personally, or by Cahinet Minute, at the very earliest
moment, 20
Before the vote was taken on the second conseription referen-
dum Prime Minigter ITughes pledged himself publicly to resign
from office if the comseription proposal were rejected by the
poople. This was seen by meny as a challenge to the electorate
cither to vote ‘‘confidence’’ or ‘‘no confidence’ in the Govern-
ment much as pt a genersl election,
#¢"Tha Government’s pledge as to ite ecoursa of conduct in the event of 2
reforendum defvat might vonsonably have heen regarded am extending
to au undgriaking elther to advise the diseolution of the Ilouse of
Rapressutatives or to make way for an ndminlatrntion that would so
sdvite, Porther, the pladge might even biave Leon regarded ma whar-
renting the Governor-Genersl’s damlssal of the then Ministera unless
#udk dlwsolution was ndvised and the somsequentisl grant of a cemmris-
ghom and immediate dissalution to Mr, Tuder, the Leader of the Labeur
PW‘MN

In the event the Gavernor-General was not prepared te hold

Hughes precisely ta his pledge though the latter submitted his

resignation. He explained his reasons to the Fouse of Represen-
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{atives in 2 Memorandum whieh Hughes read to Members for

the Governor-General on January 10, 1918, in announecing hig

own re-commissioning:
$6, ., . 'The Giuvernor-(teneral considered that it was his paramoiini
duty () to muke provision for earrying on the business of the country
in aceordance with the principles of parliamentary governmenl, (b) te
avold a situation arising which must lead ie o further appeal to the
eountry within twelve months of an election resulting in the return of
two Ilouvos of similar political complexion, whieh aro still working in
unison, The Guvernor-leneral was also of the opinion that in granting
2 ecammnission for the formatien of a new adminisiration his choice must
be determined sololy by ihe parliamontary situation. Any other course
would be a depariure from constitutional praetice and an infringoment
of the rights of Parliament. TIn ihe abscnece of such parliamentary
indieationy as gre given by a defeat of the government in Parlinment
the Governor-General endeavoured ic ascertain whar the situation was
by seeking information frem represepiatives of all scetions of the
House with g view to dotermining where the majority lay, and what
praspeets thore were of forming an alternative Government.’’22

And, as he metaphorically washed his hands of the whole affair,
the Governor-General sustained himself with the comforting
thought that, in his own words:
*¢the representative of the Crown was not the keeper of the Govern-
ment’s conseience, and that the obligation that rested on him was to
follow congtitutiomal practice by taking cognisance only of the parla-
mentary situation and of the strength of the parties in the Hause,’*28

The same (fovernor-General was considerably distressed later
in 1918, fearing loss of prestige and status for his office, when
Prime Minister Hughes found unanimous support at the
Imperiat War Conference for & motion reading as follows:

““This Conference i3 of the opinion that tho development which has
teken place in the relations hetween the United Kingdom and the
Dominions necessitates such a chonge in adminigtrative arrangements,
and in the chaunela of communications between thoir Governments, as
will Bring thom direetly in touch with eseh othor; and that the
Imperial Wor Cabinet be invited to give immediate consideration to
the exention of suitable machinory for this purpose.’’2¢

Hughes' motive was, of course, the desire for direct communica-
iion with the British Prime Minister instead of eontaet through
the Colonig} Office and the Governor-General. The Governor-
ngeral, with some justification after some of his experiences
with Hughes, folt he might ceasé 1o hear all that went on if he
ceased fo be a link in the communiecations channel and might
consequently find himself at some time or another unable to offer
fully informed advice to His Majesty.

. Two further dissolution issues aiose in 1929 and 1931, both,
it will be noted, after the work of the Imperial Conference of
1928 in the ficld of Imperial relations. The Governor-General
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now held ‘‘in all essential respects the same position in reloation
to the adminigtration of publie affairs..._ ac is held by Mis
Majesty the King in (reat Dritain.”’23
In 1929 Tovd Stonehaven, despite the faet that arliament
was In ity fivst year and that the Government had been defeuted
on the floor of the House, granted a dissolution at the reguest
of the Prime Minister.
vE Neither the Prime Minlsler nor the Goveinor Genetal, so fur ay their
correspondence diseloses, puid any attentiom to the ‘purlimnentary
gitnation’ In the older senso of the doctvine that the Tonae <hould by
exhauried before a dissolutson is granted, But it shoulil he pointed
out that the form of the amendment earritl by the Hunse of Hepre
sentatives itself suggested o sulnnicsion of the Rill t6 the people, pither
at o veferendum or at a general cleetion, In the eircumstanecs the
Iouse cauld properly bie regurded as having net only authorized, at
invited, its own disselution, especially as the Bill lud previmsdy huon
declazed hy the House to he an urgent measure,*’4

In 1931 the situation was of interest for three additional
reasons. The 1930 Imperial (‘onfevence had carried further the
trends in Imperial constifutional development so substantially
advaneed at and after the Imperial Conference of 1926; the
Statute of Westminster had been passed in Britain (though vet
yet adopted in Australiz); and the Governor-General of the
day was the first Australian ta hold the office, Hir Isaae I~aacs
aceepted the Prime Minister’s adviee for a dissolution hecanse
he felt such aceeptance to be the logic of the new Imperial con-
stitutional theory. But he added, in his explanation read to
Parliament :

¢, , .. There are considerations which tend to snpport the neceptanse
of the advica tendered to me. They arve such ns the strength and
relation of vavious parties in the House of Representutives and the
probability in any case of an sarly election heing nevessary. ™7

H. V. Bvatt felt, hawever, that the Governor-General was not
bound to accept advice under the cireamstances without farther
exploration of the parliamentury situation:
¢, . .. He [the Governor-General] would eertsinly huve been justified
in gotting in toueh with the other party leadors. including Mr, Boasiny,
particularly as the lutter diselaimed any iutention of duing more than

foreing an inquiry inte o wwbordinate aspeet of Gevenuaent adminls.
tvation. '8

The Govermnent had, on the ather hand, chosen to regard the
ssue ag & vitel challenge; but even that faet would probebly not
have praciuded the Governor-Genersl from seeking other parlia-
mentary advice than that of the defeated Prime Minister.

In 1941 Prime Minister Fadden apparently velieved the
Governor-General from determining the issue involved in the
request of a defeated Prime Minister for & dissolution by edvis-
g instead that the Lgader of the Opposition be sent for to see
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whether he eould carry on the government of the country—
which he consented to do and in fact sueceeded in doing.

After the questions of dissolution of Parliamenti and dismissal
of Ministers, the vice-regal function of most significance wnder
the Constifution has been that of assenting to Bills, The
Governor-Cleneral has always been required to assent to Bills
passed by both Houses in arder to complete the legislative process
and to give each measure legal force following proclamation.
He may, uwder Hection 58, return a Bill to Parliament with
reeommencations for amendment.2? Bud, as Senator O’Connor
explained to the first Nenate on the firsl oceasion when a measure
(the Electoral Bill, 1902) was returned in this way with
suggested amendments:

4 O0f course, this is a power which 1s exercised under the udviee of the
Govermnent and of the Attorney-General. It is only exercised in cases
where the amendments to be made involve no matter of principle, but
are simply eorrections meecesary to make clear the iutention of the
Legislature,” 30

The Governor-General was also given diseretion under the
same Section of the Constitution to reserve laws for the
Sovereign’s pleasure. This provision was ineluded to cover in
particular navigation and related laws which might, under the
Colonial Laws Validity Act, 1865, the Merchant Shipping Act,
1894, or the Colonial Courts of Admiralty Act, 1890, clash with
Imperial legislation on the same subjects. In the early years of
the Commonwealth incidents under this head did oecur. There
were Lwo of special interest.

The (‘ustoms Tariff (British Preference) Bill, 1906, was
veserved by the Governor-General under Section 58 for the
Royal Assent. Under the same Seetion it was referred back by
the Governor-General for amendment. At the same iime the
Henate used its power under Section 53 to ‘‘request’’ amend-
ment. .As the British Government felt that the Bill wounld
embarrags it in certain treaty relations it had established with
regard to shipping rights, Assent was not given and the Bill
was not proceeded with. A more complicated situation arose in
conneetion with a Bill of 1914 amending the Judiciary Act:

£4The nocemity for roserving the amending Bill was at first overlooked
and the Bill was presented fo and reccived the assent of the Governor-
Gicneral on the 28th October, 1914. Later, someone discovered the
neesssity for reservation because of the insertion of the one clanse deal-
ing with Admirely jurisdietion. Thereupon the Bill was sent to Eng-
land for the King's nasent, which was given on the 7th Septomber, 1916,
The first problem which then aroso was whether a Bill once copsented to
by the Governor-General 8o a3 to bring it into foreo ecould subsequently
ba resorved for the King’s asseut. The seccond problem was even more
serious for, although the King’s nssent was given on the 7th September,
1916, by the time that assent was eommuuicated to the Commonwealth
and proclaimed in the Gazette, it was the 18th November, 1916, Thus,
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the two years preseiibed by Seetion 60 of the Constitution within which
the King's nswsent {0 veseived Bills must be proclaimed had been
exeaedrd by cighteen days,’ 31

That diffieulty was resolved only in 1939—iwenty-five rems

afterwards—when at the oufset of another war a furthe» Jwli-

viary Bill was passed and promptly given the Royal Assed On

the latter-day necessity for veservation Dr. Evatt wrote in 1912
4Tt serves no useful purpose heeanse it would nat he in aceord with
conslitutional practice for His Majesty te refuse assent., Htill the
practice, in spite of thiv, must, under thieat of invalidily, be onlinued
unfil the ndoption of the ielevant <cetions of the Statule of Wesk.
minater,” %2

Actually Australia adopted the Statute of Westminsgler, «o far
ag it had application to her. by an Act of 1942 aud so Freed
herself from practically all the substantial—or formal—
restraints and limitations upon her sovereignty.

Another incident, in which no question of veservation arose,
is of very considerable interest as shawing the effect of the
development of Imperial constitutional theory upon the velation-
ship of the Cabinet and the Senate. The Scullin Government
(1929--1932) was in a minority in the Senate, In 1931 it made
certain regulations under the Transport Workers Aet which
were digallowed by the Senate when tabled. When the Parlia-
ment adjourned at the end of the week the Government re-
imposed the regulations until the Senate, on reassembling atfter
the parliamentary long week-end, disallowed them again. When
this was repeated the Senate protested that, with delegated as
with direct legislation, it should not be in order to put forward
again in the same Session what had, in substantially the same
terms, already been once rejected. In the face of this protest
the Governor-General, Sir Tsase [saacs, stood hy the Guvern-
ment :

¢TIt eamnot by doubied that normally by constitutional praslice, sun-
firmed, and perhaps strengthened, by the premouncement of the
Irperial Conference of 1926, I pm bound to aet upon the adviee of my
Ministars, * 123

Dr. Evatt’s summing up of the incident ax it effect~ the

Governor-General's posifion is this:
“ITt would] tend to crente the prineiple that coustitutional practice
exceludos from the consideration of the Governor in any Dominion the
dstermination of all Jogal quostions because direct vesponsihitity for the
aetibn of the Governor in nssenting to Bills pr any proposad adminis.
trative deb rests npon the Ministers holding offiee. . . . Hlo is on per-
fectly safe gronmd if be allows all legad questions which ave st all
spscopilde of argument to awadr detevmination at the hands of the
judieial power. IP he intervenes in tho matter egamsi Ministerial
advice the result will neuslly be to prevent the Comria from exercising
their jurlsdietion by deeiding the legxl questions in dispute, "1

-
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The history of the (fovernor-Generalship in the first Lorty-five
years of federation is thus a history of gradual but constant
encroachment upon the initially very restricled personal
initiative and disevetion of its invumbents. In becoming ever
more inneceuous sl politically unobtrusive it has provided an
aver mare satisfactory keystone to the constituiional areh, It
provides a dignified coremonial leadership {o the government and
the uation; it offers an adequate symbol of national unity and
continnily above the day-te-day warfare of parties. Many
Siates in Burope and beyond uver the past century would have
counted themselves well served hy sueh a solution of the
problem always presented by the offie of Chief of State,



CHAPTER IX
THE PUDBLIC SERVICE

4, ... The now wants of © new age have heen met Bt o new
mannor, . . . We ave becoming & much-guverned nation, governed
by all manner of councily and hoards and officers, central and loeul,
high and low, exercising the powers which have heen eommitted to
them under statuie.?’

F. W, Maitland.

f¢{The developing body of administrative law betnkens} a lvosen-
ing of the rigid system of inflexible private rights, enforeeuble in
the courts of law almost regardless of social consequence, which for
centuries have been gradually eonseliduting, , . . Absnlute righty
af propevty and eontract, of individual aclivity and persenat free-
dom, enforeenble in the courts of law regardless of thr sucint needs,
havae given way to qualified rights eonditional om the extent to
whielk they are eompatihle with the eommon good, as interpreted
by administrative authorities excieising judieial power.**

W. A, Bubson.

‘“We have renched the point where, under the Commonwealth Con-
stitution, modcelled S0 much on that of the United States, the
‘separation of powers’ doctrine applics enly to a limited extent.
Its limited appleation may be said to be the result of the modern
growth of administrative law, which Lae helped to destroy the old
cliches and platitudes, and bag illustrated the insuperahle difffeulty
of finding a complete and satisfactory line of demarcation between
the exereise of lepislative, administentive snd judirial funvtions.®®

3. Fuahee Evatt,

X

THIS chapter is concerned with two aspects only of the
Public Serviee, each of which is very intimately conuected
with the working of demoecratie parliamentary government.
The first concerny the activities and influence of the senior
poliey-formulating officers of the Commanweallth Departments
who, with their close assistants, number perhapy three hund_re_d.
The second is the place of delegated legislation and of adminis-
trative law in the Commonwealth’s politieal siructure,

Where, first of all, do the koy men of the Commonwealth
adwinistration come from? )

‘When the Commonweslth came into being, ceriain Htate
Departments, notably the Customs and Postal Departments,
wera taken over entirely and their officers generally transferred

287
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with them. Where new Departments, such as that of the
Atlorney-Ceneral, had to be bnilt up, Ministers of the first
Cabinet tended to choose key men from the services of their
own States. A few men aetive in the Federation campaign, of
whom Sir Rohert Garran is the most eminent, became officers of
the Commonwealth.

Tn 1908 the Commonwealth Public Service was given a statu-
tory basis complementary to the provision made for it in the
Constitution itself, I was placed under the general control of
a Public Servive Bourd of Commissioners with a congiderable
degree of independence, rather than of the Treasury as im
Britain., Though Alfred Deakin sought to combine in the
Commonwealth Public Service ‘‘statutory control with an
infusion of something of the spirit and cnergy of privafe
business affairs,”’ he actually provided for recruitment by
competitive examination upon terms which tended to draw boys
who had just left school at 14 or shortly thereafter, with little
secondary schonl education and less experience of business.
Careers in the service under those conditions do nol appear to
have been highly prized and there is little evidence that many
sehools, with the exeeption of certain of those under the Roman
Catholic Chureh, encouraged or specially trained boys for the
Commenwealth Public Service examinations.

But many able men who came to the service in this way, and
not least those who were recruited as messengers in the extensive
Postmaster-General’s Department, rose to high positions and
filled them successfully,

For the first forty years seniority remained, however, a potent
factor in determining promotions and salaries remained un-
attractively low. There was frequent criticism of the failure of
the eonditions obtaining in the service to altract or hold sufficient
men of a high standard. Tu 1920, for instance, Sir Harrison
Moore complained that:

“The system is based on n conception of public administration as
tlorieal gervica under 2 political head, a conception which beeomes more
Ingdequats every yoar as the functions of ndminisiration extend. Ita
defects would be more glaring than they are it the greater froedom of
choien wllowed for flling technieal or professionnl positions did nat
furpish o means of introdueing into the Service some men of cdneation
wnd proved talent who are then often put into responsibla administra-
tive posts.’’s

After the First World War, a new element appeared in the
service. From 1916 returned soldiers were accorded preference
and special examination concessions for new appointments, The
Commonwealth Public Service Commissioner’s Report for 1934
shows that, between 1918 and 1982, of 1,779 admissions as junior
eIerl;s only 49 were youths. 1,031 were returned soldiers from
onigide the service and 699 were from the lower (fourth)
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division, of which number most if not all would alyo in that
period have been returned soldiers. Successive Commissioners
in their reports and elsewhere have criticized the effect of the
absolute preference system over such an exiended perind on the
quality and age-composition of the public service. This was
recognized by the Official Historian of the First Warld War,
C. B. W. Bean, who wrote that:
‘¢The efficioney of the Austialian Federal Publie Serviee at the ont-
break of the present [Scecond World] War was also hampered by the
fact that, undler the particular form of prefercnce for returyed <oliieys
between the two wars, reeruits for most of the serviee had for half o
generation heen exelusively old soldicrs—a procedure that nol infre-
quently turned first class tradesmen into second class clorks,’’2

But il is equally frue that from the ranks of retmmed soldiers
came many men who filled positions in the higher publie service
with distinetion.

During the great depression of 1929-34 senior university
economisty came praminently to the fore as economic advisers to
Australian Governments, and not least to the Commonwealth
Government. Prime Minister Menzies has expressed the view
that:

¢‘The prime function of the econcmist is not to De un administrator
and not to provide the ultimate answers to questions whicl must always
be mixed questions of economics and polilics, lmt constantly to keep
before ihe minds of those who bave to defermine these questions, the
seientifically collated objective factr, and the normal operation and
trends of the roJaied economie principles.’’s

Several of the senior economists made their marks and sub-
sequently became either permancnt or war-time advigers, and
even administralors, within the Commonwealth structure,

It was still felt, however, that ‘‘we may have geniuses as
expert advisers, and archangels as Ministers, but their efforts
will be stultified by a poor guality of civil servant.”’+ It was
increasingly reslized that more than an occasional professional
or technieal man mmust be introduced. Accordingly in 1933 the
Public Serviee Act was amended 1o provide that one-tenth of
cach year’s appointmenits should be open {0 university graduates
under the age of twenty-five, The need for men with training
in economics and statistics, or with training suitable for Aus-
tralia’s foreign service, increased rapidly from 1933 and reached
a point during the Second World wer when at least temporary
appointments existed for all availghle graduates of reasonable
merit. Not all have been equally successful amongst graduate
appointees, for a degree is by no means a passport 1o adminis-
trative suceess; but in the short period since 1933 graduate
appointees have come to fill responsible posts in many Depart-
ments. It now appears that senior posts will increasingly be
filled by men who either have graduate status before entry into
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the service or acquire it by part-lime study after entry. In
addition there is & growing provision for research personnel in
most sections of the (‘ommonwealth administration which will
call for a steady fow of graduates in economics and related
subjeets,

The Hocond World War bronght a further considerable
clomoent into the (‘ommonwealth serviee, usnally on a “‘ duration®’
basis. This element came from private business or industry.
Home were the most powerful industrialisty and finaunciers in the
couniry-—some were even Ansiralian exeeutives of local sub-
sidiavies of great forveign corporations—some had been simply
salariod officers of comunercial and indusirial concerns, Many
of these men were indispensable and tiheir achievements
enormons, Some fitted well into the administrative machine and
permanently cnriched its common fund of knowledge and
techniqune. Others appavently did not fit so well into the
administrative strueture. As one eritic wrote:

f9Their past expericnee, their habits of mind, their familiarity with
only the imlustrial and commereial world, will frequently maka them
most restive and difficull public scrvants. They have been raised in a
competitive atmosphore; they habitually make decisions with a single
eye to their speeinl industry; they are accustomed fo go their own
way, ride roughshod over opposiiion, and let any rivals look out for
themaclves. . . . The businessman fails to realize that public adminis-
tration is somothing more than merely private administration writ
large. He regards, for cxample, all formalism as an evil, he does not
appreciate ns someone has said, that rod tape is afler all not the
invention of an idiat, and that more elaborate methods arve frequently
the more far-sighted, and in the long-run may bhe the mast efficient, . .
The businessman who enters the service has yet another handieap to
surmount: he must develop what his civil sexvice associate would eall
s tenss of responsibility. The ‘captain of induslry’ sometimes feels
that ho has been called in to reseue the vountry from disaster, and
that ha 1s, thevefors, free to go ahead with his own pet solutions for
the evnniry’s ills and have them always endorsed and snpported by the
politieal nuthorities, But ho will flud that the Ministors also have
ihair idleas on many of these subjects, and they are eonsidering many
influenees snd consaquences whieh lio congiders to be unimportauni, He
will doubtless demand with bitterness and no Httle vehemence that his
proposals must be accepted. . . . Vet his stake in the venturs is quite
negligible compared with that of the Minister,’’s

In some of the new flelds inta which governmental activity
generally, and the activities of the Commonwealth Government
in partieulsr, have recently penetrated, business and industrial
training is essential. In those fields gympathetic insight into
industrial end buminess methods and reguirements will be
necessary. Even there, however, governmental enterprise ean-
not carry on pregisely as can private corporate concerns.

Tn the fleld of general Departmental administration, ‘‘com-
parisons between the methods of efficiancy of the Civil Service
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and those of large-scale industrial organizations which ignore
the detailed and sometimes deliberately hostile eriticism to whieh
the former must continuously submit, ave unreal and unfair,”’®
Business managers and industrialists ave not publicly account-
able lor their every aet and for the acts of every one of their
employees as is # (ubinet Minister, They can act the more
promptly for thai. Parliamentary gnestions and serutiny ave
essontinl features of responsible government, hut their existenes
inevitably slows down adwinistention and, it has been suggested,
even lends to render some depurtimenty “timid ad ineffeetive
in aetion.”” A private or vorpurate enterprise i not subjeet to
this intensive public serutiny: its officers vonsequently develop
an entirely different approach.

So muel, in very hrief survey, fur fhe fonrteen-year-nld
recruits, the vreturned soldiers, economists, graduates and
business men, who have made up the Comwmonweulth Publie
Servica, All these elements have contvibuted departmental
heads or senior advisers who have provided the expertness and
continuity essential in administration.

Some actual estimate of their contributions to the recent
leadership of the service can be made from the following rough
analysis of ihe records of forty men who were in 1943 heads of
(‘onmionwealth Departments and major agencies. These forty
men included 5 temporary officers and 3 State officers called in
on account of the war emergency and their inclusion noticeably
affects the first point in the analysis, namely, ages at entry o
the Commonwenith Service:

Agu at entry. Farcontage.
14~15 178
16-18 A2:3
10-43 20
2433 10
Qver 33 20

The analysis shows that 75 per cent. attended Siate primary
schools, the remainder passing through chureh primary sehonls
of various denominations, About 85 per cent. of the 40 received
some secondary school edueation, the division between State and
chureh sehools being shout equal,  Just over 50 per cont, received
aniversity or some broadly equivalent professional training
before or after joining the serviee. 13 per cent. appear to have
had mome overseas university or professional iraining, while
mast had had at least a little oversens offfeial experience. About
30 per cent, were returned soldiers, The same proportion had
some record as officers of a State Government prior to joining
the Commonwealth Service, though the extent and nature of
the experience varied very greatly, Two only had significant
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experience in privale business, three had congiderable records in
university teaching and onc had made a suceessful career in the
newspaper world,

It is clear that the serviee trend i towards higher standards
of education and training, but it is also clear thal al no 1ime
has the C‘ommonwealth Public Service, in its higheyr levels, heen
liable to the ariticism that it is reeruited {from a narrow social
or economie elass, edneated for the most parl at a select group
of sehouls or at particular imiversities. The facl that the higher
positions in the serviee will inevitably be filled 1o an increasing
extent by the men with the higher edueational qualifications
does nol in itseld portend any retreat from cdemocracy, so long
as the eurvent trend towards equal edueational opportunities is
maintained. ‘The eult of mediocrity,”” as Walter Lippmann
puts jt, *‘is not democracy but one of the diseases of democraey.”

I

Ii would be difficult nowadays to overstress the amount of
Commonwealth policy-preparation which goes on in the Public
Departments incidentally lo or arvising from administration.
Praposed policies, so formulaied ont of the experience and fore-
sight of men in constant administrative contact with the facts
and cireumstances, have then to run the gauntlet of Ministerial
and often (abinet examination. Some of the proposals emanat-
ing from the Departments go to Parliament itself in legislative
form, but the bulk of them are finally accepted, amended or
rejected at the Ministerial and Cabinet levels, Tt is in addition
usnal for measuves 1o be comsidered hy the Cancus of the
Government Party hefove presentation to Parliament; many
matters finally decided hy Cahinet are also diseussed with the
same hody.

An annual output of ifty or sixty Aects is reckoned a fair
performance by the Commounwealth Parliament, whereas Cabinet
may record 600 or 1,000 minutes in the same time, and Ministers
take thousands of lesser decisions regarding details of the
policies of their respective Departments. The senior depart-
mental officers will, often after oblaining Treasury comenrrence,
take forther thousands of decisions on routine matters—these
may affect partioular eitizens just as much as decisions taken at
higher levels, though they will usnally represent only secondary
or tertiary policy-making, within the terms of more general
decisions taken on at least the Ministerial level. The Minister
and the Cabinet are answerable for all such administrative
decisions to Parliament and, through Parliament and the ballot,
ta the nation.

It is proper that administrators—who represent an element
of continuity in the executive strueture—should supply the
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bases for general policies, embodying the fruits of their
experience, for the consideration of their Ministerial chiefs,
This capitalization of administrative experience is desirable
whether or not the parliamentavy party behind the Government
organizes itself, in committees or otherwise, to provide the
Jabinet with a sicady flow of detailed policy proposals—and,
in Australia, parties have not been eonspivuously suceessful in
organizing themsclves for that purpose, more especinlly since
1918, Quite apart from the question of gencral policies i is
inevitable that cecisions on many administeative details must be
formulated by the actual administrators. No (‘abinet or parlin-
mentury party has the time or continuous organie contact with
administration to ennble it to do all this work.

While these functions must inhere in administrators, Cabinet
must continue to accept responsibility for all decisiony and
Parliament the role of public watchdog aguinst eaprive, injustice,
anomaly and hardship. All administrative policy proposals or
decisinns, and the action taken upon theni, are Hable ta be vaised
and challenged in Parliament. They are made or taken with
that possibility well in mind and that is the surest and most
immediate safegnard the people possess.

Little of this development in the role of the permanent
administrator iy really new, though the degree to which the
trend has been accelerated in the present century is very great
indeed. A former Lord Chief Justice of England deplored it ax
““the new despotism’’7 and Dr. C. K, Allen condemned it ss:
“bureaneracy triumphant.’”’® W. A, Robson, though prepare
to coneede even that ‘‘the centre of gravity in Euglish Govern-
meut has shifted {rom legislation to administration,’’? ealmly’
regards the fremd as essontially healthy and inevitable, The
Gladstone Professor of Government in the University of Oxford,
who happens, like Dr. €. K. Allen, to be an Australian, ealls the
new stage of governmentul evolution which has been resched
“parliameniary bureaueracy’ and rates it ay “‘the irleslly hest
form of democratic government for 4 modern industrial
State.’’%¢

So great has been the approbrium deliberately uttached to the
term “‘bureaucracy’’ for party-political purposes in Australiu
that only with the greatest cireumspection would anyone use
it in & work like the present. Moveover, so long as Parliament
remains an active and uninhibited watchdog over administra-
tion—here is another field where the Senate might perhaps exert
more of its unexpended or potential onergies—and so long as
Section 81 of the Constitution roundly pins final exeentive
responsibility as well as authority on Cabinet Ministers, it
would be premature to conclude with certein notorions Sydney
“‘bureanphobes’’ that Australia has been overwhelmed by a
bureauwcrstic vevolution. Indeed, most Australisn Ministers
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with any considerable experience can still fairly endorse Iorbert
Morrison’s testimony :

“‘My experionce of elvil savants was ihat they were cautious to the
point of nervausnese f the use of Ministerinl powers, that they were
nlways unxious to consult With and popitiaie, whewe possible and
proper, hodies affurted by a propesed Ministerial order; that they
were anxious net to outrage public opinion; and that they were
greatly voneerned to preserve the legitimate liberty of the subjeet,
Although it was my businesy as 4 politician io be senditive to public
opinion, T often thought that the eivil gervants were cexcossivoly
eautions in thise matters; more than onee T folt it my duty to set
their fears aside,’'11

Insofar as there has been a shifl of emphasis to adminisiration
it has come neither from the abdication of parliamentarians nor
the *‘coups’’ of publie servants. It has emerged inevitably and
naturally, in the material and economie cireuwmstances of this
century, from the efforts of the Australian demoeracy to trans.
mute private into public power the more effectively to cnsure the
greatest good of the greatest number. Long-ierm development
planuing and economic planning with implications for future
Parliaments and Cabinets throw a heavy responsibility on
the senior permanent administrators. Cominonweslth planning
machinery, moreover, is still for the most part ouly experi-
mental and incomplete, A greai deal move thinking requires
to be done on the multilateral relationships of Ministers,
parliamentarians, advisers and administrators in the general
and particular flelds where long-term cconomie policy must
be thrashed out. Two world wars and a great depression have,
however, demonstrated to Australians that the capacity for
initiative and imagivation in the permanent officers must be
equal to their sheer teehnieal ability.

Despite the relative geographical isolation of some of the
departmental headquarters in Canberra, their senior officers are
iravelling a great deal, constanily in touch with interestad
groups of many shades of opinion in the community, and
normally moking far broader examinations of all the issues
involved than do many interested public groups. Very often
indeed the administrator is working to protect the broad publie
interest, to balance the lesy articulale consumer interest againgt
the organized and importunate groups of self-interested
producers,

*The volume of ill-will which the burenuceral can aceumulate by
veggon of his powillingness to grant speeinl favour not within his
power beeause of the laws, the regulations and the supervision
placed there to prevent ib, is very comsiderable, Some officers are
peculiarly exposed to such solieitation, Lut few officers escapa it
wholly. Therefore, the bureaneracy consolidates, develops an
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esprit de corps, and, as it were, orgonizes to defend itself. This

attitude enrages the pubMe, vnrages most of all the seeker of speeial

and irregulur fovows, but, in general, the public interest iy thus
. safeguarded, s

The hig business man in partioular has heen eounter-criticized
as arying out (or stimulating others to ery out) against alleged
governmentul “ regimentution of industry’’ because he wants to
he left alone {o vegiment industry in his own monopolistic way.
He has heen doseribed as erying out about governmental hariss-
ing of small business heeause he wants to eliminate or tic np
small business in his own way, Ile ealls for 2 erusade against
“huregucratic control” while his own development prodnews &
chain of private industrial, business and hanking reaneracies
of ever-inereasing proportions and of very considerable rigidity
which

f‘make no pretence of internal exercise of their puwers weeording to
prineiples of demecracy. They pravide no geuninely popular choive of
oither governing persounel or policies, They enfarce no hills of rights
to restrain the activities of their officers. Theyr do nof wsort m any
gonuine sense to federalism or to the sepmation of powers ot w the
prineiple of control by luws and not hy men, 't

Governmental ‘‘co-ordination’” and “laison,”’ and not least
the strong ' Treasury conirol’’ over all current expenditure, are
for some people the oeccasion of alternate merriment and irrita-
tion, while in the same minds the potentially much more sinister
counterparts in big business (trustification and cartelization)
are somehow suffused with a public-spivit benevolence.14

A former United States Seeretary of the Interior, Ilarold
Tekes, ironically defined a bureaueral as ‘‘that man in publid
office who at least insists upon knowing what you want before
he says ‘yey,’'’’ and speculated on *‘how many business men
would be willing to tuke some of onr goverument jubs at the
aceepted rates of pay and suffer the annoyance, the unfair aml
unjustified attacks that ave implieit in the epithet ‘bureauerat’
and the lack of privacy that ave the price, ay distinguished from
the rewards, of public service.”’18% Tt js no more surprising that
the (Hadstone Professor of Government, K. C. Wheare, should
conclude that “'the $tate has to have a bureaucrvavy suffleiently
large and skilled to hold its own with, if not ip control, these
other [private] ingtitutions,’’1®

Contast with the leaders of the Commenwealth Public Berviee
fails fo reveal any real substance in the much publicized charge
that they act upen the principle that '‘the people exist for
officialdom, not officials for the people.’’ Seekera after power in,
a predominantly ‘‘liberal-capitalist’’ society ordinsrily look
elsewhere than the public service. Amongst those who rise in
the service few seck and many shun new powers and respon-
gibilities, which will only make life more arduous and work less

"
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congenial. There may be & few exceptions, but Cabinet, which
is jealous of its authority and vitally concerned about its stand-
ing in the electorate, can normally be relied upon to check iis
over-zealous administrators. Too much zeal may, moreover, lead
1o the tendering of wrong or misleading advice. Tt has, for
instance, heen suggested {hat W. M, Ilughes was misled in 1916
and 1917 by his military advisers as 10 the numbers of A LF,
recruits and reinforeements required, a costly mistake in the
event for the Labour Party, if not for Prime Minister ITughes
personally,

The relations between the permanent departmental heads and
their transient ministerial chiefs, which are crucial to the
siecessful working of the exeentive branch of government, ave
usually easy enough and are in some cases even enriched as
time goes on by lasting friendship and genuine affection. In
recent years, as the standards of training and expertness of some
administrators have raised them markedly above their Miniaters
in grasp and capacity a certain impatience of the one with the
other has at times been rumoured around the Canberra press
gallery. But fhe Minister has himself nsnally been through a
long and tough political apprenticeship and is possessed of
special qualities and capacities indispensable to ihe political side
of his office and not unhelpful in the tackling of his administra-
tive task. In any case, whatever his party, he does not normally
tack a full measuve of loyalty {rom his officers. The comment of
Herbert Morrison is again applicable to Australia:

¢¢The civil servants like thoir Minister to do well; they feel personally
humiliated if he malkes blunders; they take enormous pains to give him
all the facts and to warn him against pitfalls. If they think the
policy ha contemplates is wrong they will tell him why, but always on
the basie that il Is for him to settle the matter. And if the Minister,
a8 is eometimes the case, has neithcr the conrage nor the brains te
avolve 4 polley of his own, they will do their best to find him one, for,
after all, it is betler that a department should be run by public
servaats than that it should not be run at all, It was my task to change
the poliey which had so far been pursued by the Ministry of Tranaport.
Wa argued it all ont; we exnmined all the ‘snags’ whieli the civil
setvauts found for me and which T found for myself in plenty; but
at the end of the disenssions when I made it clear what the policy was
to be, the clvil servants nol only gave of their hest to make my policy
& ruecass, but nearly worked themeelves to death in Jahours behind the
seenes, i the conduet of various sscondary negotiations, Responsi-
bility for poliey vests upon Ministars whether they are wesk or strong,
and it is impertant that the civil servants should be the instruments
#nd nut the masters of policy. They would have boen just as loyal io
: Congervalive Ministers, and that ig wall,??17

1ow much 2 Minister seeks the assistance of his departmental
officers iy his awn affair: in Commonwealth history there have
been and are divergent tendencies and attitudes. It is, how-
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ever, noliceable, and to o degree significant, that in recent yeurs
Ministers have all songht rooms at Parliament House and have
almost ceased, at least when in (‘anherra, to work, as formerly,
in' their Departments. In that way they have sought to main-
tain, or to appear to maintain, a balance in their relations with
parliamentuarians and officials, in addition to securing readier
aceess to the Chamber and to each other. The main effect of this
geograpbical isolation of Ministers from their Departments as
far as officlals are voncerned has been in most cases to confine
more than ever & Minister’s coutacts to the permanent head of
his Department. This is not, of course, uniformly the ease,
Some able Australian Ministers have, indeed, leant to Gloyd
George’s principle:
“‘I have nevar taken the view that the ministerial head of a Govern-
ment Department is forbidden by any rule of honour or etiquette from
sending for any person cither inside or outside his oifice, whatever his
rank, to seck enlightenment on any subjset affecting his administration.
Tf a Minister learns that any subordinate in his Department posseaces
exceptional knowledge or special aptitude on any guestion, it is essential
he should establish direet contact with him. The polifical head of a
Depariment has not merely the right, but the duty to send for anyone
who will help him to discharge his trust to the publie,’’t#

Some have leaned heavily on their departments. Some have
been glad to have the quiet assistance of their officers in the
delieate business of inter-departmental diplomaey which is
clearly sometimes as diffieult (or more difficult) at the minigterial
level ag at the official. Senior and even relatively junior officers
whose work touches closely upon policy matters need to and do
develop & keen knowledge and appreciation of politieal situa-
tions and tacties.

The interdependence and teamwork of Minister and depart-
mental advisers are now frankly acknowledged at the parlia-
mentary level:

““An exiension of the growth of the parliamentary machine is the
practica of having dopartmental offiecrs inside the Chamber and depart-
mentsl secretaries in Parliament Flouse. When the Parliament sat in
Mglhourne this practice was & furtive ane, and officials were kept
hidden behind the Speaker’s Chair, where Ministers could consult them,
But when Parlinment House was built at Canberra. tf way realized that
no good purpose eould he served by continuing to hide the fact thak
& Minister is dependont on the offcers of his Department, so provision
was made for two benches on the flcor of the Houss to accommadate
half 8 dozin offfeials. These two henches sre carefully roped off from
the benches ocenpied by Ministers and Members, hut they are only &
few foot from where Ministers sit. When a meassuro Is before the
House the Minister in cliarge of it has to listen earefully to the debate
in order to bs eble to meet =l points ralsed and supply any information
demsnded. To enable him to do this a continuous stresm of netes is
carried by an attendsni from the officinla to the Minister.!'19
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In June, 1941, the Hon. J. A. Beasley, then in opposition,
expressed strong views on the proper relative posilions of
Ministers and official advisers:

41 have felt for a long time that there is too great o tendency on the
part of the Government o delegate its powers and responsibilities to
hoards, commigsions, eommittees and tiibunals that are not direetly
responsible to the Covermment,... I have noted from time to time,
that statoments emanating from Ministers tend, more and mors, to be
morely echoes of the ideas and detorminations of imterests, and fre-
quently vested interests, that have been given far too much control, in
my view, over the war effort. . . , If that policy be continned, the
Government will soon be in the hands, mot of the occupants of the
Treasury bench, bul of people not answerable to Parliament and
obacured from the Parliament’s view. . . . T am anxious that the powsr
of government shall remain in the hands of the Cabinet over which
Parliament has supreme authority,’’20

The same man was, however, not backward over the next five
years, when he held a major portfolio, in utilizing the serviees
of and acknowledging his debt to these same officials, experts
and members of boards. His case counld be multiplied many
times, for the responsibility of office, especially in an emergency,
quickly brings any politician to a realization of the extent and
complexity which modern government has assumed.

Such instances of criticism followed by appreciation give
point to another of Harold Ickes’ definitions of a bureaucrat as
“‘a man who belongs to the opposite political party, or one
occupying a position that is wanted by someone else.”” Here in
Australia this definition might be broadened to read ‘‘a man who
is earrying out the policy of the opposite political party,”’ for
few Australian public offices ave filled under a spoils system.
Publie servants do not heve, officially, any political views and
were, wutil 1945, required to sever their connection with the
public service finally before contesting a parliamentary election.
Abgut this disability a spokesman of the public service unions
fairly protested to the Royal Commission on the Constitution in
terms which accurately characterize the overwhelming propor-
tion of public gervants:

4The withholding of civil rights is sometimes dofended on the grounds
thet otherwise there would be frequent conflicts between the desires
snd interents of the officer 48 5 citizen and his dnties a8 an offeisl, and
that such confliets could not fail to have a disastrous effect on the
moralo of the Civil Service. This assumes that oivil servants actually
take no interoyt in polities, This is not the ease, Polilical convictions
dn infroencs them ond it is hetter that the facts should be faced. The
eonlliet, however, i8 nob resl, for thers iy no inherent impessibility in
publie tervanis holding cerfain privato views earrying ont as oficials
policiey the vittug of which they doubt. In practice, the civil servent
mainiaing & high stendard of professional impartiality and gives loyal
service to all Ministers and parties alike,’'21
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In 1945 an amendment to the Public Nervice Act made it
possible for an officer to stand for election and, if unsuecessful,
restme hig position in the service. Actually there is little
reason to expeet more than the most oeeasional wse nf thiy
provision by the senior members of the Commonwealth Publie
Serviee. It is, indeed, more usual for the seninr publie servant
to leave 1he servive 1o aceept a Tuevative bisiness or industrial
appointment than tn seek the arduous hazavds of party polities.
1f the rank-and-file politivian sometimes feels a mixture of
impatience, hostility and Lrustration in deuling with depari.
mental officials, the latter sometimes tens] to reciproeate with a
measure of scepticism, not to say cynicism, 8s they wateh
Members turning this way and that on the rark of eleetnral
uncertainty. Perhaps in making their judgmenty of the two
Houges of Parliament some offieials pay tov mueh atfention to
the inevitable by-play of polities and too little to the healthy
and constructive achievements of the parlinmentary process,

ux

Delegated legislation consists, broadly. of ‘*fregulations™
drawn up by Ministers and promulgated by the Goveruor-
General-in Council, and ‘*orders’” made by Mmisters or Minis-
terial nominees (public servants), under the authority of Aets
of Parliament. It has long been an established feature of the
British legislative and administrative systems, The power 1o
delegate in this way is inherent in the parliamentsry system
which lies at the heart of the Constitution of the Australian
Commonwealth. As one judge of the Australian Iligh Court
put the position:

#¢The Federal Parlinment has, within its ambit, full power to frame
its lawe in any fashion, wsing any agenv, any ageney, any wmachinery
that in its wisdomn it thinka fit, for the peasy, order and good govern.
ment af the Cummmonweslth,? 22

The pressure on parliamentary time, the technicality of many
subject matters, the possibility of serions wnforeseen contin-
gencies, the need for flexihility and opportunity for what are
virtually legislative experiments, all combine to render a yreat
deal of delegated legiglation esvential in the 20th Century—‘the
truth is that if Parliament were not willing to delegate law-
making powers, Parliament would he unable to pass the kind
and quantity of lepislation which modern public opinion
required.”’?®  There i3 4 diminishing opposition to delegated
legistation in principle, whatever differences there may be as to
its extent and tendenocies in practics, Men of practical politieal
or administrative experience recognize both its necessity and itx
velue. Two statemenis by B. Q. Mengies, made under very
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different personal and national cireumstances and spaced twelve
years apart, are fairly representative:
“'In my opinion legislation by Parliaoment should deal with prineiples
and fundamentel rules, and the details of administration should be lefs
to the Exceulive, I have no grest fear of cxecutive legislation pro-
vided those principles are observed,’’24

e Tf there ix any doubt in the mind of Parliament about whether a
cerlain regulation ought or ought not to be approved, then I am
propared {o resolve that doubt always in the favour of the exceutive
government, beconse I bolieve that it is far betler, in a2 time of war,
to err by trying to do too much than lo £ail by doing too little,’ 25

In the history of the Commonwealth Parliament the use of
delegated legislation has been widespread and, on the whole,
very suceessful :

i*1 examined the Commonwealth Statutes from the ineeption of
Federation until the end of 1928, Using only approximate figures and
excluding repenling, amending and appropriaiion Acis, I found ihat
about 340 substantive Aets had been passed during that peried, In
just over half of thom power is conferred on the executive to make
regulations. Then I turned with more care to an analysis of the kind
of Aets in which no such power was given. Mostly they were Loan
Acts, Acts validating agreements, State grants and a Jarge number of
Acts which a jurist would eall privilegin—Aects dealing with partienlar
persons, granting gratuities, and so forth. In other words, wherever
Parliament could ressouably hand over the work of implementing an
Act, it wag domc. There i3 almost no exception to that rule. The
Acts that are more interesting from the point of view of lawyers and
citizens, Acts that laid down doties and conferred vights on the
ordinary members of the community, were Acts which left something
ta be done by regulation. There is one striking and proper exception—
The Crimes Aet.’’20

There would be general agreement, not only in Australia but
alsq in Britain, with Professor Bailey's approval of absence of
8 regulation-making power under the Crimes Act—‘‘whera
personal liberty is involved it iz important that every new
power given fo the Executive should be serutinized by Parlia-
ment in detgil.’’37 Theve have, however, been some important
execeptions to this view in the history of the Commonwealth
Parliament. The Transport Workers Act of 1928-29, for
instance, gave wide powers to Ministers fo ‘‘legislate’’ by regunla-
tion in matfers touching important personal liberties. Thus
‘:\&Ir. Justice Dixon sald of Ssetion 3 of the Transport Workers

et:

‘It gives the Qovernor-Genmeralin-Council a complete, although, of
course, 8 subordinate power over a large and by no menns unimportant
subjeet in the exarelse of which he is free to determine from time to
time the endy to be achicved and the policy fo be pursned ns well as
the means to he adopted. Within the limits of the subject matter, his
will is unregulated and his diserotion unguided. Moreover, the power
may ho exercised in disregard of other existing stuimtes, the provisions
~# whish raneornine the snme sabject-matter may bo overridden,’’2s
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While it ix essential for the survival and welfave of the demo-

cracies that they resort inereasingly tu delecuted logislation,

they must have firmly in mind at all times that this power is to

he¢ exercised under the authority mnd the serutiny of Parliament

and that the Exeeutive mus{, as IHerbert Morrison <aid in a
speech af Bradford on Mareh 5, 198, make ifs repulations:

.. under quite specifle powers given to it for pacticular purgises
by Acts of Parbiament whow objects and methods will have heen
upproved by BPudinment.  Purbument will exereise poweis of enpr
vision wnd control of this departmental fegistation. . , , There must he
the utmost possible freedom of disenssion among the chosen repieesents,
tives of the people so thal n gennine aysializetion of publie mpnion

may take place, followed by & genuine formulation of the nationnl
will,*?

Apart from the danger that delegated lewislation idoes not
come properly within the field and extent of delegation provided
wwler the Act, there are dangers of the JAet itself being <keletal.
of inadequate serutiny being given by Parliameut during ite
passage to the powers delegated, of the Aet heing luasely (drafted,
of the publicity accorded 1o the delegated legidlation heing
insufficient, of arbitrary nse being made of the deleeatedd powers,
of there being & more than proper resultant transfer of Inbbying
and bargaining from Parliament and of law-making from the
floors of the two Houses to mere departmenial sanctums in
Canberra and Melbourne. Moreover, in Australia’s case there
is the additional contingeney, unknown in Britain, that the Aect
itself may be ‘‘ultra vires'’ the written Constitution. As Mr.
Justiee Starke put the position:

f‘Every leglslative Act, regulution or order must find some warrant in
the Constitution, though the presumption is in faveur of validity. Bm
it is for the courts of Jaw to determine whether the partieular Act,
regulation or order hus any sueh warrant,”'

The Australian Parliament, which in any case has not perhaps
developed as far as the DBritish Parlinment the scope and
anthority of delegated legislation,3® has sndeavonred to provide
against these dangers, Under the Aeots Interpretation Aet,
1001-41, procednres are laid down in connection with the making
of regulations uncler an Aet. Tt requires that such repulations
be notifled in the (azette, setting ont the date upen which they
take effect, which is not to be sueh as to render the regulations
retrospeetive in their effect, As to their drafting and publication:

¢ Any spok regulations should veasorably ard intelligibly ronvey te
citizens somo adequste vonveption of the duties and labilitles which
they hnpose, As we ars presumed to know our legal doties we should
be given & fair opportunity to diseover them. "Thiz is an important
test to apply to regulations.’’s1
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The Rules Publication Aet, 1903, based on a British Act of
1893, had provided that sixiy days’ notice of intention to make a
regulation should be given and the intervening time should he
bridged with a provisional regulation. The preseribed notice
was to give information as 1o where copies of the proposed
regulation were to be obtained and representations from the
public upon it wonld be heard. (Somewhat exceptionally,
Section 13 of the Representation Aect, 1905, provided that regula-
tions made under it should have no effect until laid on the table
for the preseribed number of days). In 1916 the relevant
provisions of the Rules Publication Act became a casualty of the
First World War. Once repealed they were never re-enacied.
Under the provisions of the Acts Interpretalion Aet, never-
theless, regulations issned by the Governor-General-in-Council
have 1o be tabled, within 15 sitting days, in both Houses, and are
gubject to disallowance upon notice given within 15 days in
either House, Thisg provision does not, however, apply to orders
or proclamations.

In any case, as Sir John Peden reminded the Senate Select
Committee on Standing Commitiee Systems:

‘‘Members do not, generally, study regulations, and regulations are
eritieized only oeceasionally, when they pinch somecne who protests to
his parlamentary representative. In the absence of that pineh, regu-
lgtions go through as s matter of course.’’s2

The Senate Select Committee recommended that there should
_be a regular and systematic examination of all delegated legisla-
gon tabled in the Senate by a Standing Committee of that

onse.

‘In the opinion of the Qommittee the work of the proposed Standing
v’ Committes on Regulations and Ordinances would be hoth preveutive
ve. It would bhe charged with the responsibility of mesing

that the slanse of each Bill conferring a regulation-making power does
ot eoufer & logislative power which ought tb be exercised by Parlia-
ment lteeit, Tt would be required to serntinize regulations to ascertain;

(a} that they are in ascord with the Stetute;
(b} thet they do not trespass unduly on personal rights and liberties;

(e} that they do not unduly make the rights aud liberties of citizens
dependent npon administrative and not upon judieial desisions;

(d) that they gve concermed with administeative detail and do not
amount to aubstantive legislation whish should be s matter for
pariiamentary snactment,

It is conselvable that vccmsions might arise in which it would be
desirable for the Stending Gomumittes to direet the attention of Parlis-
ment to the merits of 4 certain Begulation hut, as & gemeral rule, it
should be resognized that the Standing Gommittes would lose prestige
it i sot itself! up as & eriiic pf governmental policy nr departmental
practice spart from the tests outlined ahove.’?83
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The Standing Committee thus recommended was in fact set up
by the Senate on March 17, 1932, and itself accepted the proper
limitation on the scope of its powers:

* ‘It was inevitable that mauy regulntions would come before the Com
wittee which, while quite correet in form, gave ¢fect to some item of
Govornment policy of n controversial nature. After caroful considera
tion of this aspect, the Committee agreed that questions invelving
Government policy in regulntions und ontmances foll outwde the seropel
of the Committen, This ducision necessarily limited the Committee’s
activities very conziderably,'/st

The Senate achieved another tightening up when in August,
1937, it sought an amendment of the Aects Interpretation
(Amendment) Bill reyuiring the Soliciter-General to issne
certificates to the effect that each regulation ivsned was within
the powers conferred Ly the Aet. The Senate amendment was
not accepted, but the Minister representing the Attorney-
General in that House promised a procedure which has since
become well established :

ffI give Hononrable Seuators an assuranee thar diiections will be
issued to all Departments to submit all draft regulations for the eon-
sideration of the Attorney-General’s Department ... When thiy scheme
i3 in operation, all draft regulstions will be exumined minutely and
aceording to definite legnl prineiples, both as to the matter and form

of the regulations,’ 35

During the 1930's other checks were introduced. DBefore
1934, for instance, the Government had power to prohibit the
importation of goods by a proclamation which was laid before
Parliament for its information without Parliament having a
power of disellowance. After 1934 such prohibitions had to be
enforced hy regulations which were subjeet to Senate and House
of Representatives disallowance in the ordinary way., Even so
there are, of course, serions dangers inherent in this form of
execntive legislation. In 1936 Parliament had just compleied
# session when regulations were issued implementing what
became known &g the ‘‘Trade Diversion Policy,"” which serionsly
injured commercial relations with the United States and Japan,
Parliament did not reassemble for almost four months and henee
there was no oppartunity for either Iouse aof Parliament, had
it besn so minded, to move for the disallowance of these vegula-
tions, In such circumstanees four months may be a crueial gap.

The House of Representatives bas sef. up no special Committee
mechinery for examining and reporting om rvegulations and
ordinances in detsil. In view of the inoressing number and
bulk of such measures, even in peace-time, this is to be regretted.
The Senate Standing Committee has been by no mesns zn un-
yualified suecess but that is the greater, rather than less, reason”
why the House of Rapresentatives should watch this field care-
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fully also, In saying that, no suggestion of bad faith on the part
of the BExecutive (Government or its officers s advanced.
Gladstone had every reason to hoast that ‘‘the British Constitu-
tion presumes, more boldly than any other, the good faith of
those who work it.’’ Notwithstanding that Australia’s is a
written eonstitution, it is based on the same presamption as
vegards the exercise of the diseretionary powers of the Executive.
As Mr, Justice Evait summed up on this oft-debated snbject:
*‘In n contravorsy such as the present ome, it is very casy 1o use
wurds of prmse or blame. But it is of no assistance to speak of
‘bureaneratic methods’, of a ‘frand on a power’, of ‘absence of hona
fides’, of ‘subversive proceedings’—tlere is no lmit to the voeabulary,
What is ealled firmness and courage by one, is denounced ss obstinacy
nd despotism by another. It is resssuring to be told that actual bad
2ith i not imputed to those responsible for the re-issupnce of the
regulations. Indeed, such o suggestion would give rise to a very grave
eonatitutional question as to whether it is possible o impute want of
gaed faith to the King’s representative, or the King’'s advisers, for
the purpose of nullifying executive acts performed in the name of the
King or his representative,’’36

Or as another commentator has answered the challenge, rather
more aggressively than did the learned judge:

“*Tt has always strurk me as enrious thatf eritieism of the exercise of
delogated legislative powers, both inside the House and out, comes
mainly from two bodies—businessmen and lgwyers. The bankruptey
courts are a constant reminder thet businessmen can make serious
mistakes in motters which are nearest their own interests, amd yet no
one seems to use this as an argument, for aholishing private enterprise,
The whole judiciary, with its heirarchy of appellate tribunals ecan be
based only on the assumption that judges may mske mistakes, or, to
put it more gharitably, that there may well be differences of opinion on
the carrect interpretation of the law. But if a civil servant makes a
mistale in the oxercise of delogated legislative powers, he eomes off
even worse than s dog to whom the law allows af least one bite, for the
erities immediutely start to chant in unison that his error shows how
indofensible in the whole system.'’87

No reference has been made here to the intensified use made
of delegated legislation in time of war ymder the then immensely
increaged defence powers of the Commonwealth Parligment and
Executive.3¥ War-time practice has twice accelerated the trend
towards this form of law-making by accustoming Ministers,
administrators and Parlinment itself to this manner of pro-
cadure. Daring the First World War, as has been shown, the
Rules Publication Act and ity provisions gave way to more
expeditious forms. There was probably no comparable casualty
in the Second World War, but modern economic reguirements,
aecentuated by war-time experience, will undoubtedly eall forth
an inereased post-war output of regulations and orders. So long
as parliamentary serutiny, responsible administration, general
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publicity and a final resort to the Courts on points of lnw remain
there is no appavent veason why this increase should serve other
than the public welfave,

. The varions Boards and (‘ommissions set up hy the (‘ommon-
wealth to adminisler partieular phases of economie aml social
policy—and, inevitably, in turn themwlves formulating detuiled
policy—are the objects of a preat deal of eritivism.

Firs, there is the ainck from relatively disinterested erities
who fecl that a greaier proportion of this detailed poliey-making
should be carried on by Parliament itself, or at least by Ministors
direeily and peronally responsible to Parlisment, They ¢om-
plain that many of these Boards are, within their ambit and
terms of reference, laws unto thenwselves, That s, of enurse, in
varying degrees true, but it 1$ also inevitable, The pressure of
work already placed upon most Ministers, s upon Parliament
itself during Session, renders impuossible any pgreat shift of the
aetnal burden of the work of these Doards back to Ministers or
Parliament, There are, morcover, definite advantages in the
Board method as against the Departmental method in many
fields of administration. The vesting of necessury power h
Boards and Commissions only indiveetly responsible 10 Darlia
ment and without lability to have their vrders disallowed by
either House of the Parliament does clearly plice upon th
Legislature, and especially upon Cabinet, certain very definit
respongibilities in regard to them, The Boards shoulit have
clearly defined powers and reasonably deiailed—but not erip-
pling—terms of reference. In each case these might well be
submitted at the outset to a parliamentary commitiee for con-
sideration. If is, above all, essential ithat great eare should he
exercised in determining the represemtation upon and the
qualities and temperament of the personnel actually appointed
to each Board,

The seecond type of aitack upon the Boards and Commissious
is that of the immediately interested groups and persons who
dislike either the basis of representation, the methods and the
policies of these bodies or the genvral sovial and economiv teemis
which the increase of such ageneies refleats. Primuary produeers’
organizations, for instance, habitually eampaign for *‘greater
growers’ vepresentation’’ on marketing bourds, in whose policies
consumers (in Aunstralia or ovevseas) are equally interested but
upon which they ave not always as well represented or organized
to press their case. On snch Boards, and from the outsile,
primary produvers’ organizations have u seemingly natural
concerni to push their interests beyond what might he termed the
point of equilibrium with either the intevests of econsumers or
the interests of the Government (which is intercsted in sustain-
ing the long-tarm solvency of the scheme and at the seme time
the general welfare).
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While all interests should be protected in their undeniable
right to a full and fair hearing from Boards and Commissions,
“ex parte’’ attacks upon such bodies require the most careful
examination before acceptance at anything like face valus,
While the ““orders’ of such Boards, unlike Ministerial regula-
tions and ordinances, are not subject to tabling and possible
disallowanee, parliamentary questions and moiions or protesis
by Private Members or by the Opposition as a whole afford a
‘proper avenue for the voicing of eriticlam or seeking the redress
of grievances. In the nature of the Australian parliamentary
system this is no less, if no more, effective than a power to move
for the disallowance of ‘‘orders.”’

v

Those who welcome the inereased resort to delegated legisla-
tion, subject t0 proper safeguards, as making possible advances
in social and economic wellare usually teke an equally positive
view of the twin development of decision-making by and through
gquasi-judieial adminigtrative tribunals. They recognize that
f*{he administrative process is, in esscnce, our generation’s
answer to the inadequacy of the judicial and legislative
processes,’ 8% and that, ‘‘without some such diseretion, modern
government would be procedurally bankrupt.’’4¢ For that
reason review machinery has been provided within the adminis-
trative side of the government under taxetion, customs, repatria-
tion, patents and trademarks legiglation, and quasi-judicjal
functions have been vested elsewhere in such officers as the
Public Service Commissioner, the Public Service Arbitrator and
the Commonwenlth Bank aufhorities. This machinery has been
provided to

‘¢, , .. avoid expense and the delays inherent in the methods of the
courts of law, By their freedom from the doctrine of precedeni they
are riove easily able to do justice in each partieular ease. Potentially
4t any rate, thelr decisions are based uwpon the fullest possihble
specinlized and technieal knowledge, 41

There is no reason why such officers and tribunals should not~—
angd there is already evidence of a trend to—develop and evolve

ards and rules ag exacting as those of the courts of law
themszelves and as scrupulously mainfained. For the moment,
however, this remains in Frankfurter's phrase, a field of “fuid
tendencies and tentative ‘traditions’ >’ and in the experimental
period it is better go.

'Those who g#till view delegated legislation with hostility or
distrust, or actept it unenthusiastically as an inevitable evil,
often stand with Dicey in opposition to the development of
administrative law,4? They point to the lack of publicity of
both the operation and decisiona of the tribunals, to their failure
to give reasons for danigions, to their failure to allow hearings &t
all upon some applieations, to their failure at times 10 seek an
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adequate statement of both sides of a case, to the poor standawml
of officers sometimes placed in these positions of great respon-
sibility and 1o the lack of 4 real basis of independence in
administrative offivers acting in quasi-judieial positions,
“The strength of the Fnglish legul system liew to no small extent in
the fuet that the judientuve s composwd of men of unusually high
charuvtor, of exeeptionnl fntegrity, and of legul ability beyond the
nermal. The avernge judge bus never known the subordinating experi
ence of heing ‘employed?, or the attendunt Hubildy th be * dianiawl *;
he has the assurance nnd the ecouseions indepindence which some from
the successful praclice of 2 profession, and he is nsually steeped i o
traditional venerarion for the Inw and all its werks,  Although he has
to share the imperfeetions of human nature, he fills his office in o way
which makes the judicinl process universally respected, und that is ne
amall achievement,” 48

Against this lawyers’ eriticism of the personnel of administrative

tribunals, which obviously in itself has considerable ~frength,

there are many lines of counter-attack, The late President

Roosevelt, in vetoing the Walter-Logan Rill, aimed against these

tribunals, chose to spend some heavy irony on the lawyers:
“Mnany of them prefer the stately ritnals of the eourts, in whiel
lawyers play all the speaking parts, to the simple procedure of adminis-
trative hearings which a client ean understand and even participate in
+ « » » Many of the Inwyers still prefer to distiuguish precedent and to
Jjuggle leading cases rather than to get down fo the merits of the efforts
in which their clients are engaged. . . . Substantial justice remains s,
higher aim for our civilization than techuical legalism. ... [To-day] o
commongenss resort to usual and practieal sourcea of information takes
the place of archaie and technieal applieation of rules of svidence, and
an informed and expert tribunal renders its decisions with an cye thag
looks forward to resulthy rather than backward to precedent.'’ss

That appreach, though in the partieunlar ecircumstances well
caleulated, is by no means fair to all modern lawyers. The
President was on more solid and significant ground when he
pointed to another group frequently in opposition to the develap-
mant of administrative tribunala;

““There are powerful intereats which are opposed to reforme that can
only be made effective through the use of the adminletrative tribunal.
‘Wherever p continuing serica of coniroversies exista betwesn a powerful
snd poncentratod inferest on the one slde snd s diversified mesa of
individuals, each of whose sepurate interests may be small, on the other
side, the only means of obfaining equality before tho law has been to
place the controversy in an administrative tribunal. Great intarests,
therpfiore, whieh desire to encape regulation, rightly see that if they can
strike at the heaxt of modern reform by sterilising the adwdnistrative
{ribunsly which sdminister them, they have effestivaly destroyed the
reform itaelf,’?44

In Australis the controversy rconcerning adminisirative
tribunals has been circumseribed from the outeet by the Founders
of the Constitution, who were, after all, contemporaries of Dicay.



258 PARLIAMENTARY GOVERNMENT OF AUSTRALIA

The provisions they made for the judiciary were eoncerned less
with accommodating imminent administrative trends (which
they probably saw but dimly+5) than with laying a sound
foundation for Federal Courts proper. Their provision for the
Interstate Commission is perhaps exceptional but hardly
invalidates this conclusion. The High Court was quick to seize
on the Pounders’ reguirements of life tenure for judges
{See. 72) and to insisi that the judicial power of the Common-
wealth could be exercised only by Courts and tribunals whaose
members have life tenure.4¢ This ruling was an immediate and
general threat to all iribunaly and individuals within the broad
field of the Commonwealth administration performing duties
which approximated judicial functions. For no administrative
officers are appointed on a life tenure in the Commonwealth
serviee.

The High Court, however, found ways and means of reconecil-
ing the existence and operation of administrative tribunals, of
one or more persons, performing quagi-judieial funections, with
their ruling that the exereise of the judicial power of the Com-
monwealth must be confined to the Courts proper, constituted in
aceord with. Section 72. It acknowledged that, in the words of
Mr, Justice Isaacs:

¢4There ars many functions which . . . . are consistent with either striet
judieial nr executive action, . . . A right of appeal from the decision of
the Permanent Seeretary to the Minister whose direction is, after
hearing the parfies concerned, to govern their rights, is primarily
exccutive. The same right of appeal to & Court is primarily judicial.
++ « The power and functipn of finally determining matters of fact and
even of discretion are not solely indieative of judieial action. That is
an gttribute eommmon to administrative bodies, {o subordinate bodies
that are adjuncte to legislation, and to judicial bodies. . . . Government
could not be carried on without some administrative power of finally
determining disputed facts, This is becoming cvery day more manifest
andl pressing,’ 47

Such o view clearly left voom for tribunsals and individnals
within the adminisiraiive branch of government to develop a
more or less systemalic administrative ‘‘law’’ and procedure.
This general view of the Australian position was upheld by the
Privy Council which, as Mr. Justice Evatt subsequently sum-
marized the Council’s judgment, ‘‘finally decided thai, under
the Australian Constitution, duties and funetions resembling
those of a strietly judicial character may lawfully be vested in
administrative tribunals.’’¢8 In the course of the Privy Council
judgment to which Mr, Justice Evatt was here referring, Lord
Chancellor Sankey set ont certain propositions of immediate
interest regarding adminisirative tribunals:

£¢(1) A tribunal is not necessarily a Qourt in this striet sense becanse
it gives a fingl decision; (2) nor becavse it hears witnesses on oath;
(8) mor becsuse two or more contending parties appear before it
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betwoeen whom it has lo deeide; (4) nor heeanse it gives deeisions which
affect the rights of subjects; (5) nor bhecunse there is an appeal to u
Court; (6) nor beeuuse it ix o budy to whieh 4 matter is referred by
another body, . . , Au administravive tribunal mny aet judieinlly, but
qtill remain an administrative teibunal as distinguished from a Court
strictly so-callel., Mere exteinals do not muke o direetion to an
administralive offieer by an ad hor tribunul un exereiss hy o Court of
judieial power,??sh

Provided Parliament takes care to ensnre that the quasi-
judicial powers vested in the tribunal, board or individual are
assimilated 1o those of the Minister or his Permanent [Head
rather than to those of 1he High Court (or the lower courty) the
sonndness of the legal and eonstitutional bases of those agencies
or individuals appears to be assured. The High (‘ourl retains,
of eourse, the power to examine each individual instance of ihe
delegation of quasi-judieial funetions upon its heing chattenged.

It is undaubtedly arguable that in many instances an appeal
should lie to the Conris on points of law, provided thm the
Courts restrict their activities rigidly to the points of law
{admittedly not always vasy to isolate) and provided also that
the Courts regnlarly sitrvey and wherever possible rationalize
their proeedures and hence reduce the cost of appeals to litigants.
The existence of these appeals will nsnally increase the sense
of responsibility of the tribunals or offiecrs converned, though at
best appeals offer only secondary assurance of responsihbility
compared with initial careful selection of the right adminis
trators to handle this class of work.

There is still likely to be a considerable difference of opinion
about the significance of the claim of Mr. Justice Evatt in 1936
that, in issuing writs and orders restraining administrative
tribunals and officers,

¢, .. . the Courts merely prolect the Legislature agninst excessive use
of powers granted to an cxecutive or administrative body by ths
Legislature. When the Court rostizing nn adminigteative hody from
neting ulfre mres, it is upholling the sovcreignty of DParlinment.”* W

(our italies),

Two questions in partieular appear to urise. First, as to fact,
while snch may be the Courts’ ideal and perhaps most judges’
primary motive, may it not be far from lhe practieal efleet of
tha judicisl process in some of these caxen? Mdany competent
British aml American obwervers have cdoubts regarding the
eorrelation of these ideals and praetical effects. (ne instance,
that of W. [. Jennings, must here suffice:

"f Judges who interpret legislation inevitnbly legislate In so doing. .. .
That judges have nothing to do with *goveroment poliey’ ., .. ia
lawyora® fietion, for they ave roncerned with ‘the intentlon of Parlin-
ment?’, and, if Parliament had any genuine intention it was to giva
offeet to the Clovarnment policy that the majority was elected to
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support. The difficulty is that the judges’ interpretation of the inten-
tion of Parliament is sometimes very different from the real intention;
sometimes, indeed, it is the exact opposite. What is more, this intention
is often discovered ycavs after the roal intention hes been put into
operation. . . . Tasentinlly the difficulty lios in the process of interpre-
tation and in the delay implicit in a system which ecannot produce a
fingl deeision uniil some lifigant bas enough money and persisfence to
challenge g decision in {the highest Court. When private rights are
mare importunt than the element of diserction, it is obviously desirable
that an impartial judge and not a partial administrator should take the
decigion; hut it is not casy to allot the function to a court if there iz a
chance that. owing to the rules of interpretation, lthe bins of the
commoen law against inferference with propevty rights, or the uncon-
seious bins of an individualistic profession, there is a veal rigk of a
poliey aceepted Ly parlinment being overthrown some years after it has
hieen put into aperation.”’s1

Againgt this line of eriticism it is shown, equally empirically,
that as time goes on administrators and administrative tribunals
coneerned with particular Acts sometimes gather an impetus and
develop a system very decidedly their own and bearing only an
imperfect resemblance to the original legislative scope and
intent. This being so, the Courts may be in practice the most
appropriate—some would say the only adequate—instrument
for protecting the individual or interest, on appeal, against
injustice due to the divergence from a statute of its ulfimate
elaboration and application.

But—to come to the second question arising from Mr. Justice
Evatt’s view—is Parliament justified, or best served, in simply
leaving its intention to be interpreted or embroidered in thig
way by the Courts? In a federation there are already occasions
and temptations enough otherwise for particular Parliaments
to sidestep their proper regponsibilities and for the Courts to
strain at or overstep their proper hounds. Might not a Parlia-
mentary Joint or Select Committee on Statutory Rules and
Orders, properly equipped with assisting counsel, have imme-
dintsly submitted to 1t for perusal (nof review) all cases in
which administrative tribunals have ruled against the individual
{and whether or not an appeal on points of law goes to the
Courts) ¢ Parlament, and the Government, could then have
their sttention drawn, by a body of their own Members to
decisions apparently at variance with their intentions, Where
necessary suitable legislative or administrative action could
follow. This proeedure need not interfere with the present
function of the Courts in this sphere but it could meay that,
without introducing wndue duplication of funetion, Parliament
was itself active snd prompt in the maintenance of its own
intentions and authority. The flow of work to this Committee
might, for a time at least, be fairly heavy but the main bulk of
the sifting could be done by sassisting counsel.
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Both delegated legislation and the adminsirative trihuuval
are instriments inseparable from liberal dewwverary in the
twentieth century and entirely charaeteristic of social-demoericey.
They are still challenged by those interests and profossions
which wateh with varying degrees of hostility the evolution of
liberal social-democracy in our highly industrial society, Neither
instrument can any longer be regavded as on frinl : the prineiple
of each—if not all the forms-—hus heen finally aceeptel by
Parliament, the Courts and the people, This has inevitably
increased the place awd the role of the senior publie servants
in the politieal framework and it is still debated whether {hese
new instruments have, on balunee, diminished the role of Parlia-
ment. It would be more acenrale to say that hy ihelr nye
Parligment has increased its capueity, by vietne of which invrense
alone it can cope with the wider field over which the people now
require it to operate.



CHAPTER X
THE HIGH COURT

*¢The written words of the Commonwealth Rill are bul the frame-
wark or skeleton to which the Hving form will bo imparted by the
interprelations placed upon it from time to time by the decisions
of the High Court. That this will be the esse may be inferred
£rom 1be history of the Ameriean Constitution, to which, as far as
regards the halanes between the contral and Siate powers, the
Commonwealth hears a close resemblance.’’
8ir John Gockburn, 1900,

€¢It is as one of the organs of Government which enables the (on-
stitution to grow and to be adapted to the ehangeful necessifies
and circumstances of generation affer gemeration that the High
Court operates,. Amendments achieve direet and sweeping
changes, but the Comt moves by gradual, often indirect, cautious,
well-considered steps, that emable the past to join the future,
without andue eollision and strife in the present.’’
Alfred Deokun, 1902,

‘€1t i the duty of the judiciary to recognize tho development of
the Nation and to apply established prineiples to ihe positions
whieh the Nation in its progress from time to time assumes, The
judicial organ would otherwise sgparate itself from the progressive
life of the community and aet as a clog upon the legislative and
exerutive depariments rather than as an infexpreter.’’

8ir Isaao Isaacs, 1922,

f*We beliove that the authority of the Commonwealth Parliament
a8 a lawmaking body has been impaired by the paramount and
ineelenlable power of the High Court in its capacity as arbiter of
the powers, and thal the responsibility of Parliament and of the
Cabinet have bean lessenad accordingly. Moreover, we beligve that
the edjudiontion of political issues by the Cowrt is tending to
leasen the CUourt’s prestige, decressing popular respect for it as an
instrument of justice,’?

Mrnority Repori, Roysl Commission on the Constilution, 1929,

I

MERICAN historians still debate whether or how far the
Fathers of the United States Constitution really infended

judicial review and determination of the constitutionality of
national legislation., If they did so intend, is their intention
fairly and aceurately reflected in the effective ‘‘supremacy”’ of
the United States Supreme Court sinece Marshall over the other
branches of government in constitutional issues? Or would the
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majority of the Fathers have veucted to the early ninetecnth
century assertions of judicial suprewacy as did President
Jefferson when he protestod that ‘*to consider the judges as the
ultimate arbiters of all eonstitutional guestions . . .. wonld place
us nnder the despotism of an oligarehy?'” N is wuflicient here
to recull that the Federalist docteines of (‘hiet Justiee John
Maurshall had long sinee won the day and {he Supreme Conrt luul
long since been aceepted as the final inferpretor of the Americun
Constitution when {he Australian Ifederal (onventions went in
work upon a Commonwealth Constitution.  The Awmerican
Supreme Court, so aecepted, was wuestionnbly (he general
model in the Conventions for the IHigh (ourt of Anstralia.l

Though the debates and draft (onstitntion of 1897-8 were
more explicit than those of 1891 regarding the Uowrt, the
members of both Conventions were very mueh in acvord with
Robert Garran’s opinion of 1897:

t¢There must he federal courts, charged with the duty of mirrpreting
and enforeing the Constitution. . . . Every law thut comes hefore them,
whether of the Commonwealth or of a Siate, they will test by the
Federal Constitution, and pronounce it valid or voul aceording as it
does or does not eome within the scope of the powers allnttod to the
legislature which enacted it.’"?

Such an arrangement was, in the historical ecircumstances,
probably inevitable, thongh champions of the Brilish tradition
of parliamentary sovercignty may have regretted it, and some,
like Ben Tilletl in 1898, actually complained that it “‘had been
made by lawyers looking for fat fees.”” Sir Samuel Uriffith, on
the other hand, wanted to follow the American tradition even
in insisting upon Senate confirmation of judieial appointments.®

Naturally each of the Fathers had his own estimates and hopes
of the High Court and its powers of constitutional review, Kor
the ‘“States’ Rights’’ men it was potentially a bulwurk against
Commonwealth nsurpstion and infiltration, To save expense,
as he said—but also, il is to be suspected, to bolster States’
rights—Sir Edward Draddon proposed {unsuccessTully) that
ihe Chief Justices of the Btates, sitting together, should con-
stitute the federnl High Cowrl.® Federalista like Deakin ook
8 broader view of the approach of the future Tligh ('ourt judges:

¢¢Thay will feel that they are, hy appointment and function, u truly
Pederal Court: They will give 2 Fedornl interpreiation to all these
pravisians, unless the context clearly forbida their so dolng.*':

As far as the gencral eleetorates of 1897 were concerned,
Chief Justice Sir Samuel Qriffith was almast certainly eorrect in
saying that:

1 think it will be some time bofore the profession and the publie
fully reulize the extent or the power of criticism and determination
that Is vested in this Court with respect to the decreea of the 8tate and
Federal Legirlatures, Enoxmous and difficult questions will arise, and
it is not to be expected that our decisions will meet with the views of
all parties, 't



964  PARLIAMENTARY GOVERNMENT OF AUSTRALIA

From his knowledge of Ameriean constitutional history Griffith
could fully appreciate John Mavshall’s remark that ‘‘the Judicial
Department comes home in its effects to every man’s fireside:
it ‘passes on his property, his reputation, his life, his all.”’
While the Constitution categorically provided for a High
Court, and granted it the role of arbiter in constitutional issues
(with very limited righis of appeal 1o the Privy Couneil, and
ihose usually at ihe Iligh Court’s discretion), the actual
establishment of the Court, induding a great deal of detail
regarding ils jurisdietions and procedures, was left to Parlia-
ment, Two legislative provisions relating to the Migh Court

are of special interest here. Figt, by an amending Act of 1907

Parligment—removed.constitglional _jssues from.  ihe State
Supreme Courts,ﬂmUngliu_liumlﬁgmﬁM*ml}gal-
ingwieh_issues. divectly from the Stale courts fo_the Prvy
Cuiinel. 1n this way Parliament strongthened the position of
the High Court, as the interpreter of the Constitution, which had
been firmly established in 1903 by Section 30 of the first
Judiciary Act whereby the High Court was given original
jurisdietion in all matters arising under the Constitution or
involving its interpretation. Secondly, Parliament gradually
inereased the places on the High Court from three in 1903 to
seven in 1946,

The first Attorney-General, Alfred Deakin, provided in the
Jud_igjgm’_A&iLIQO?» Section 88), for the Governor-General to
obtamn advisory opinions from the Iligh Court regarding the
eonstituticﬁiﬁt’fggﬁn—ﬂls or Acts, Unlike the Canadian Supreme
Court, the Australian High Court vefused to give sych opinions,
a8 being oifside its powers under the Constitution,? Mr. Justice
Higgins, Sir Robert Garran and the New South Wales Bar
Council all later gave evidence to the Royal Commission on the
Constitution in favour of advisory opinions. P. D. Phillips
argued before the Commissjon that:

414 seeme Lo ho most unfair that a private person may have to DLear
the costs of litigation in order £o docide upon the counstitutionality of
legislation, and that you may have to wait until the issue arises.’’8

Ag against such advoeacy Owen Dixon, K.C. (soon to hecome
& member of the Court) urged on the same Commission the view
that, if there were provision for advisory opinions (1) abstract
questions {(as they would necessarily be) could be framed tb
mislead and got desired answers (2) the system would permlt
only of abstract answers which might in practice be defective
and incomplete, and (3) the Court would not be bonnd by such
opinions, enyway. The question of advisory opinions can fairly
be reckoned dead. Again the American Supreme Court pattern
had been copied.

Deakin, who, as Atiorney-General, prepared the Judiciary
Bill of 1903, had been a leading member of the Conventiions,
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He called on former eolleagues of the Conveutions for help in
drafting the Bill’s provisious for the High Court:

. T am under a debl which cannot be over estimated to the Chief
Justiee of Queensland, Sir Samuel tirifith . . ., for the nnstinted
generosity with whieh he hay supplied origingl diafte, eritieismy, nnd
suggestions for the shaping of thiv mensure,  After it way put inte
form T thonglt it vight to snbmit it to the ehairmuy of the Jadiciary
Commictes of 1ho Jast Federnd Convention, Senptor Sip Jadah Symon,
10 whom also I am under a grest obligation for criticiam and sogges
tions, Finally T subnutted il o the chaieman of the Judiciary Commit-
tee of thy Convention which was held in 1891, Mr. Justiee Ulurk of
Tusmunia,’'0

Barton and O’Connor, members of the drafting vonaunittee of the
Commitiee on (‘onstitntional Machinery at 1the Mdelaide (‘on-
vention in 1897, and soon 10 join Griftith as original mewhers of
the High Court, were (abinet colleagues of Deakin al this time.
There was thus a wseful continuity throngh the period of the
Court’s ereation, definition, foundation and eavly working.

The selection and appointment of Iigh Court jndges rests,
under the Constitution, with the Government of the day. (‘om-
monwealth and Siate Parliaments have, moreover, contributed
from amongst their members a majority of the judges of the
Iigh Court to date. In later years, however, when parlia-
mentary life appears to have attracted fewer constitntional
lawyers of eminence, there has been an increase of judges with-
out pavliamentary and administrative experience:

Judge. Heate. Commanwesnlth,
Griffith, C.J. M.L.A., Minister -
Barton, J. M.L.A, M.L.C, Minister  M.H.R.. Prime

Miniuter
O’Connor, J. ML, Minister Senator, Miister
Tanacs, J. & O.J. M. L.A,, Miunister M.IT.R,, Minister
Higglns, J. MLA, M.ELR., Minister
Piddington, J.* M.ILA,
Powers, J. M.T.A, —
Rieh, J, - -
Gavan Duffy, I, & CJ. — { Un~uercsvful Nennte

Candidule}
Ruox, C.J. M.L.A, e
Btarke, J. — —
Dixon, J. o —
Evntt, J. M.ILA.L pon
MeTiernan, J. M.L.A., Minister M.ILR,
Latham, CJ. — LR, Minister
Williams, J. —_— —
Webb, J. Rinte Civil Servant —

* Appointed by Executive Counneil, but resigned hefare taking up duties.
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I

The first five members of the High Court were notable for their
practical experience of legislative and adminisirative work as
well ag for their part in founding the Commqnwealth and draw-
ing up its Constitution. This richness of their background is of
special importance because, as R. G. Menzies has properly
pointed out,

¢“there i3 no quostion thol what we eall constilutional law is only half
law and Lalf philosophy, politienl philesophy, and thercfove it, more
than any oiher braneh of law, changas aceording to the philesophical
current in the minds of the people from time to time.’’10

It is not simply {hat the political avena is a better sphere than
the Bar for discovering ‘‘the philosophical current in the minds
of the people,” it is highly desirable that political and consti-
tutional philosophics should have been tested and matured in
practical contact with law-making and administration. This is
not to argue that political experience is a prerequisite in a High
Court jndge or that, in selecting judges, Cabinet should not also
“look for....great techmnical skill, great learning, width of
experience . ... wisdom, character and balanced judgment,’’11

The three original members of the High Court, Sir Samuel
Grifith, Sir Edmund Barton and Richard O’Connor, took a
strietly, even a narrowly ‘‘federal’’ view of the Constitution, in
the sense that ‘‘federal balance, even though the aetual words
might seem to give the Commonwealth comprehensive powers,”’
was to be sustained,

Both as Constitution-malkers and as lawyers they were greatly
attracted by the nature, functions and precedents of the United
Statesd Supreme Court. As Griffith frankly explained their
attitude:

f0The framers of the Australian Constilution had before them doeided
cnses in which certain provisions of the United States Constitution had
veeeived definite and seftled intorpretation. With these cases before
them they uged in many of the scctions of our Constitution almost
identienl langusge. Does not this raise a strong presumption that they
intended the same interpreiution to be placed upon similar words in
our Constitution? ... Wo are not, of coursge, bound by the decisions
of the Supreme Court of the United States. But we all {hink that it
would need some cowrage for any Judge al the present day to decline
to neevpt the interprotution placed upon the United States Constitu-
tion by so great a judge [Marshall] so long ago as 1819 [MeQulloch v.
Maryland] and followed up to the present day by {he succession of
grent jurieta who have sinec adorned tho Bench of the Hupreme Court
at Washington, So far, therefore, ns the Unithd Rtates Constitution
and the Constitution of the Commonweslth are similar, the constrnetion
put upon the former by tho Supreme Court of the Unitod States may
well be regarded by us in construing the Constitution of the Common-
wealth, not as an infallible gunide, but as a most weleome aid and
sssistanee. 12
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The approwch of these three Judges was inflnenced not <haply
by the fael that the Conventions had adopted some Ameriean
precedents, but that they had, in the matter of distribution of
powers. deliberately leaned to the 1nited States rather than the
Canadian form of federalism. 1™ In interpreting the Anstralian

‘onstitution theye judges wore insistent that it <honld he looked
upon as a confract and henee that “regard must be had {o the
facts and cirenmstances existing pt the date ol the contraet”?
a8 being ““applicable in a speeial dg-grm-.”l PoThis view du iteelf
appears ty have veacted in a peatdiar way on their own treat-
ment of Amoerican precedents:

HThe deeislony of the Supreme Coutt of the Unifod Shites affer the
dato of the Constitution have ot the s quastantborty in Austrabin
as those which preceded it and of which the Tligh Cwmt bas held rlhat
¢ knowledge may be impoted (o the framers of the Constitution* 37

From American precedents the original Cowrt mmporteil the
eoncepts of “‘implied Hmitations'” and **implied prohibitions™
upmm powers the ninchecked exereise of whieh they felt might
ntherwise upset the federal equilibrivm,  In partieular they
developed an Australian application of the principle of immunity

—at-Federal and State instrumentalities from SarTi other S Togisla-
{ion and regulafion, The inevitable effect of the application of
thezeroneépts to a Constitution where the powels of the National
Parliament were already limited in number and spevifically
enumerated was to give a ‘‘States’ Rights’’ colour te the
philosophy reflected in the decisions of the oviginal jndges,
though these fivst judges applied the concepts to State attempis
10 ‘‘interfere’’ with Commonwealth instrumentalities as well as
in the reverse sense. Indeed, *‘remembering Marshsll’s work he

Grifith] was extremely anxious lest the newly established
‘omimonwealth should be subjected to attack, especially from
the strongly entrenched States,”’1¢

While Griffith, Barion and 'Connor freguently reminded
themselves that “it would indeed be o lamentable thing if this
Court should allow iteelf to be guided in the interpretution of
the Constitution by its own notions of what it s expedient that
the Constitution should comtain or the Parliament shoukd
enact,”’17 they did, in effect, do just that. Though they
explicitly reminded themselves that '‘with advancing civiliza-
tian new dovelopments, now unthought of, may arine,”’t™ they
were inclinell to be preorcupied with the preservation of a
mental pieture of federalism which they, as Stufe leaders a1 the
Conventions, had built up in the period 1390 BHIL*  Though
they recoguized ‘‘the sound prineciple of construction that Acts
of n sovereign legislature, .. .should, if possible, receive such an
interpretation as will muke them operative aund not inopera-
tive,”’20 they would seerifice an Aet or an sdministrative
decision ratber thau modify their private mental vision of the
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working federal Constitution, which they regarded, in Sir Robert
Garran’s phrase, ‘‘with a sort of religious reverence, as being,
not only the best attainable, but the ideal.”’

The original members of the Court recognized the extent of
the gap which might be found between decisions arrived at from
their own historical-federal approach and those arrived at from
an approach by way of the natural meaning of the words of the
Constilution by itself. They were inclined to treat the lafter
approach with a heavy ivony:

‘[t ig true that what has been ealled an ‘astral intelhgence’, unpreju-
diecd by any listorieal knowledge, and interpreting o Constitution
merely by the aid of a dictionary might arrive at a very different
conrlusion as lo ils meuning from that which a person familiar with
history would reach,’’21

But Isaaes and Miggins, who joined the Court in 1906, con-
iended for something not unlike the approach here pilloried by
the Chief Justice. In construing the Constitution lhey sounght
first to give the nation as a whole the benefit of all that the
sections of the (onstitution in their natural meaning could
reasonably be held to allow to its Parliament. They felt that
the original justices were putting the cart before the horse in
consiruing ‘‘the special grant to the Commonwealth by the
residuary powers of the States,’22

Before he went 1o the Court, Higging had declared his attitude
to the Griffith approach:

4T ventute to think that the introduction of powers Uy implication, of
prohibitions by implication, eannot legitimately be earried so far—at
least under mudern Dritish law. Judges, in interpreting and applying
the law, have no right to mssume the functions of legislators., The
justification for judges introducing wards that have not been exprossed
must rest on logieal mecussity, not upon polifieal expediency. Thy
implications musf he necessary, not eonjectural or argumentative.’’2?

Isaacs took his stand with Higgins and expressed their positive
aim in terms like these (the words are actually from a much
later judgment but represent his outlook from the first) :

¢41% ip always g serions and responsible duty lo declare invalid, regnrd-
less of consequences, what the national Parlinment, representing the
whole people of Austrglia, bas considered necessnry or desirable for
the publie welfare, . . . Nullification of ensctments and confusion of
public husiness are not lightly to be introduced. Unless, therefore, it
becomes elear bayond roasonahle doubt that the legislation in question
trausgresses the limits laid down by the organic law of the Constitution,
it must be allowed to stand ns the true expression of the national will.
Construstion of an enactment is ascertaining the intention of legislature
Zrowm the words it han used in the eireumstances, on the oceasion and in
the collocation it hae need them, There is nlways an initial presumption
that Parlinment did not intend to pass beyond constitutional hounds,
If the language of a siatute iz not so intractabls as to he ineapable of

being consistent with this presumpliom, the presumption should
prevail, ' 724
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For years Isaaes and Higging wrote forthright dissents®? to
a series of judgments in which the original members of the
Conri, ov, afler O’Connor’s death in 1912, Griffith and Barton
steadfastly sustained their fedeval philosophy. The dissenters
were not without comfort and emcouragement from the Privy
Council. They continually foeussed attention on the words of
the Constitution themselves, as when [sages, dealing with an
inclustrial case, insisted that the Court should:

¢, .., consider the netual cireumstunced of the irdustiial relations of
the parties concerned, unembarrassed by legal thearics that fud ne
place in the words eonfearing the power, that do not awl eannot ulter
veonomic renlities and have no power to satisfy the mateiel cemquires

monts of the eonlesting parlies, or tu supply the public wants in eno
of interruption, >’

Time, as it happened, was on the side of Tsnaes and igains,
Ly 1920 both Griffith and Barton had passed from the Ueneh.
But it had, perhaps, become clear even earlior that the *‘philo-
sophical current in the minds of the people’” way running
against the narrower intecpretations. The Commonwealth was
becoming closer knit. The First World War speeded the process
and encrmonsly increased the prestige and practical importance
of the National Parliament, It wuas fitting that, when the erisis
in the history of the Court came, when the *‘Grifiith’’ doetrine
went under, it was Isaacs who spoke for the Court. He deall
first with the doetrines of immunity of instrumentalities, implied
prohibitions and implied limitations, then proceeded to establish
the prineiples for which he and Higgins had contended so long:

‘4'The mare these [earlier] decisions are examined and compared with
vach other and with the Constitution iteelf, the more cvident it becomes
that no clear prineiple can acconnt for them. ... Spme are ... . vested
on implication drawn from what is ealled the prineiple of *necesaity’,
that being itmelf referable to no more definite stondurd than the
personal opinion of the Judge who declaves it. The attempt to deduce
any coneistent rule from them has not only failed, but has diselosed an
tnerensing entanglement and umcertainty, and o confliet with the test
of the Constitutivn and with distinet and clear declarutions of law hy
the Privy Couneil, (141-%).

¢, ., , From its nature, it [the Grifith docteine] in ineapable of ron
sistant application, beeause ‘necessity’ in the memw employed- &
politienl gense—muat vary in relation to variows perinds and eireum
atanses. . . . Poraiblo sbuse of powers I8 ne reaven in Bntish law for
Jbmiting the natursl foree of the lenguage creating thum, No Court haa
any vight to narrow thosc limits by rewsen of any fear that the
powers g8 actually eivcumscribed by the langunge naturally understood
muy bo abused. . . . The ordicary mesning of the terms employed in
one pluee muy bo restrioted by terms used elswhere: that ie pure
logal construction. But, oncc their true meaning is s sscortained,
they caunot be further limited by the fear of abume. . . . The oxtravi.
gaut use of the granted powers in the sctual working of the Constitu-
tion iz & matter to be guarded against by the eonstituencier and not by
the Courts.’* {150-1).97
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Tn the same judgment the Court once-for-all cast off the hold
of United States Supreme Court precedents and laid down that
the Constilution should, in general, be interpreted noi as a
contract but according to the principles of normal statutory
interpretation, being allowed—

¢4t gpeak witk its own voice, clear of any qualifications which the
people of Australia, or, at their request, the Iinperial Pailiament, have
not thought it fit to express, and clear of any questions of expediency
or politieal exigeney whieh this Cowrt is neither intended to consider
nor equipped with the means of delermining.’’28

The broad principles of inierpretation and construection laid
down in the Engineers’ Case remain generally intact.2? Section
109 of the Coustitulion nalurally ook on a new (but mnot
unlimited) significance for i{he Commonwealth, If any final
prool of the willingness of later Iigh Couris to apply the
principles of the Engineers’ Case to the full is required, it is
to be found in two judgments relating to financial provisions of
the Constitution.

PFirst there are the Ggrnishee Cages, where the Court ruled
that the Commonwealth PaTliament can Tawlully enact a measure
necessary Lor the enforeement of another law made in the exercisa
of a power conferred on it by the Constitution—and that where
the enforcement involved the attachment of the tax vevenue
of a State.30 Secondly, there is the Uniform Tax Case where the
Court agreed that the Commonwealth had the power effeciively
to exelnde the States from the field of direct taxation.31
Chief Justice Latham squarely faced and frankly admitted the
truth not only of the old maxim, ‘‘the power to tax is the power
to destray,’’ but of the fact that, under the Constitution con-
strued according to the accepted (i.e. Isaacs-Higgins) principles,
this power inheres in the Commonwealth as against the States.
ITe acknowledged that in consequence the Court is powerless
to prevent Commonwealth exercise of that power to the limit,
provided certain forms are observed. He points to the National
Parliament and the Australian electorate as the only repositories
of valid and sufficient anthority to check any extreme use of the
taxation power.32 Qriffith, Barton and O’Connor would almost
certainly have found either of these decisions quite unaccept-
ablelby the principles and standards which it was their rule to
apply.

It is contended by crities that the Engineers’ Casge decision
was &8 ‘‘political”’ a decision as any made by Chief Justice
Griffith himself. In the sense in which R. G. Menzies has
deseribed constitutional law as “‘only half law and half....
political philosophy’” it conld not be otherwise. Judicial reversal
is serjous at any time and this was a drastic reversal, tinged
in the judgment itself with even what amounts to unfairness to
Qriffith.83  Yet, as Isaacs and Higgins had long contended (and
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as Yigging again showed devastatingly in 19953%4), the Griffith
decisions were leading the Court and the nation into deeper and
deeper difficulties. In all probability a root and branch veversal
would have had to come sooner or later: that it came somer was
the measure of the nation’s good fortune and of the Court's
close grasp of political reslities. The extent of the reversal is
very clearly expressed in K. II. Bailey’s broad statement:
f¢#The general tcndency of the current principle of inteepretation iy at
any-rate elear; it is to enable the Commonwealth to exereise it powers
throughout their whole range (except, of vourse, wheie it iv otherwise
expressly provided in the Constitution) ay though it were o unttary
government,  Judielal intorpretation has thuy acted in Austindis as one

of those coniripetal foreey which are frueeable in all modern federal
ronstiiutions,’ ™3

‘Writing in 1938, My, Justice Evatt held that “there is neither
4 tendency towards, nor yet away from, Commonwealth
supremacy over the States. The Constitution itself stutds.” 34
Actually there are cousiruciions and interpretations of the
Constitution operative to-day whieh the Fathers would hardly
recognize ag related to their hundiwork. The extent of this
change is very largely due to the work of the High Court
(a faet brought home all the more foreibly by the record of
almost total failure to alter the wording of the Constitution
by formal amendment). While, however, the Fathers would be
surprised by much of the detail of enrrent construetion of their
Constitution, few of them, surely, would be other than gratified
by the spirit of progressive adaptation in whieh the later Court
has met the challenge of national growth.

m

The Constitution permitted at the outset three possible ways
of final appeal to the Privy Couneil in constitutional cases.

The first was from and by express leave of the IHigh Court
in cases ‘‘as to the limits ‘inter se’ of the constitutional powers
of the Commonwealth and those of any State or States, or as to
the limits “inter se’ of the constitutional powers of any two or
more States.”

The gecond was by appeal directly from the Supreme (‘ourts
of the States; the Constitution did, however, leave it open to
the Commonwealth Parlisraent to elose this second avenne.

The third possibility was by petition to the King for speciul
leave to appeal from the High Court to Ilis Majesty-in-{ ‘ouncil—
which petition the King could grant by virtue of his prerogative.
Heetion 74 of the Constitution did add that, subject to the
King’s pleasure upon any such legislation, '‘the Parliament

may meke laws limiting the matters in which such leave may he
asked.”
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This general position represenis the compromise arvived at in
and after the Conventiony and before the final passage of the
Constitution Aet throngh the Imperial Parliament in 1900.

In fact there was considerable feeling in Australia, and en
the original Iligh Court itself, against appeals to the Privy
Clonneil on constitutional issnes. Chief Justice Griffith in the
fivst year of the Court emphasized that constitutional interpreta-
tion was peeuliarly the High Court’s task:

¢ (iravo responsibility is east upon this Court by the Constitution, We
know historieally that this responsibility was only east upon us after
long eonsideration and megotintion. Varions proposals were made, and
the establishment of the Commonwealth very neatly fell through in
conscquence of the differences of opinion upon tho point. The final
golemn determinalion of the English Parliament, with the assent of
Australin, was that responsibilify should ho ecast upon the High
Court.” 38

In the same case Mr, Justice O’Connor was particularly forth-
right on this point:

¢‘So strongly do I feel that that duty has been cast on mysclf as a
member of this Court, {hat 1 have 1no hesitation in saying, if we found
that by a current of authority in England it was likely that, should o
case go to the Privy Council, some fundamenthl prineiple involved was
likely to be decided in a manner contrary to the frue intent of the
Constitution as we beheved it to be, it would be our duty not to allow
the case to go to the Privy Council, and thus to save this Conslitution
from the risk of what we wenld comsider a misrepresentation of its
fundamental principles.’ 39

‘When the case of Webb v, Outrim+?® wag appealed direclly
from the Supreme Court of Vietoria io the Privy Counecil, and
the Judicial Committee of the Counecil gave a judgment contrary
to the High Court’s ideas, two things happened. First, Parlia-
ment passed an amendment to the Judiciary Ael removing con-
stitntional issues from the State Supreme Courts to the Iligh
Court (and henee the possibility of appeals from State Courts to
the Privy Council, by-passing the High Court), Secondly, the
High Court, under Griffith, in subsequent constitntional cases
(notably Baxter’s Case) disregarded and continued contrary to
the Privy Couneil’s decision in Webb. v. Outrim :

(F1E appenry to us,’? eaid Chief Justice Griffith, (‘that the High Cowrt
was intended to be set wp aa an Avstralian tribunal to deeide questions
of purely Australian domestic concern without appeal or veview unless
the High Court in the exercise of its own judieial funelions, and upon
its own judiciol responsibility, forms the opinion that the question at
issue i one on which it should submit itsel? to the guidance of the
Privy Couneil. To treat a decision of the Privy Council as overruling
itz owm decision on a question which it thinks ought' not to he defer-
mined by the Privy Counsil would be an unworthy ebandonment of the
grent trost reposed in ib by the CUonstifution. It is said that such a
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state of things as would follow from u difference of opiniun hetween
the Judicial Committce and the Tigh {ourt! would be iutolerable, Jt
would not, perhaps, have been extravagaut io eapeet that the Judicial
‘ommittee would 1eccognize the intcntion of the Impetial logiddature
to make tha opinien of the High Court final in such mattews. But that
is their coneein, not owrs. We may point out, however, that the
snggeeted inconvenience of divirgence of deeisions is always lizble to
happen if the Judicial Committre do not adopt this view, , ., Tor thoap
reqsons woe are of opmicn that this Cowrt s in no way bouml by the
decwyions of the Judicial Commidlee in Webb v, Outrim, bat is hound
to determine the preseut appenl upon its werits aecording to its own
judgment. In other words, we think that this Conrt i in effect duvetod
by ¢he Comsiitution to disvegind the anwritten consventionnl iunfe ay
to following decisions of the Judieinl Committes n cusey fallime withm
Heetion 74.7°81

The Judicial Committee howed to this vigorous opinion, at
least to the exient of refusing leave of appenl in 1he vase
(Baxter’s Case) which was the oveasion of (riffiths challenge,

The key to the orviginal Iigh (ourt’s attitnde in this matter
of Privy Comucil appeals would appear to lie in the words of
0’Conunor’s judgment in Wollaston’s Case, quoted above, aud
in these wordy from Griffith’s judgment in Baxter’s Qase:

‘¢ Na disvespect is implied in saying that the emument lawyerc who
constifuted the Judieial Committve were uot regnrded »ither as being
familinr with the history or ecnditions of the remoter portions of the
Emphie, or 25 having any sympathetic understanding of the aspirsifons
of the younger communities which had long enjoyed the privilege of
self-government, * 42

In other words, three men who had toiled in the making of
the Constitution, in winning its acceptance, and (two of whom
had heen concerned) in setting the Commonwealth in motion,
gdw na reason in the Coustilution or its background why they
should, and every reason why they should not, expose their
federal philosophy to the will of an e¢ven higher judicial
authority. They knew they could nof expeet members of the
Judicial Committee of the Privy Council, with their trainiuy
under a unitary system of governmeut, o appreciate fully the
subtieties and niceties of the doctrines of mwutual non-
interference, of implied limitations and implied prohibitions.
After all, had not Haldane, later to join the Judicial Committee,
anid fu the House of Commons debste on the CUeranminnwealth
Constitution Bill:

“0n thip oweasion we establish o Comstitution maodelled on cur owi
model, prognant with the same spirit, and permeated with the principle
of résponsible government. Thorefore, what yon have here is nothing
okin to the Conatitution of the United Bintes exeopt in itw wmost’ super
fiein) features ’ '3

When the time and civeumstances eame for Ivases’ aud
Higgins® philosophy to prevail they were, in contrast to Griffith
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after Webb v. Qutrim, happy to cite views and judgments of
the Privy Couneil in their own support.?? For all that, Isaacs
and Higgins shared Griffith’s jealous regard for the status and
Jjurisdietion of their Court and dislike of Privy Council appesls
other than in most execeptional instances. In 1his respeet the
post-Qriffith High Courts received from the Commonwealth
Government all the support which in 1907 the Griffith Court
received from the Deukin Government afier the Webb v, Qutrim
decision of the Privy Council.#3 As Attorney-General (after-
wards Chief Justice) Latham expressed the views of one anti-
Lahour Commonwealth Government:

*¢The opinion of the Commonwealth Goveinment is that it is mueh
wiser, hoth in the intercsts of Australia and of the BEmpito as a whols,
that constitutional questions should be determined in Australin., We
do not think that, in regard to constitutional matters, the Privy Couneil
has anything like the same qualifications to aet as it has in regard to
Inw genorally. .. . The Commonwealth is of opinion that it would ba a
mistoke {0 amend Seetion 74 of the Constitution in the direction of
granting further rights of appeal. We should be rather inclined to say
that no appeal on such matters could lie outside Australia,’’ss

This was an answer to latier-day ‘‘States’ Rights’’ men, like
the then conservative Attorncy-General of Tasmania, II. S.
Baker, who argued that by 1934 the High Court was losing the
confidence of the Australian people beecause on oceasion it
(1) reversed ifself, (2) was liable to appointments of its judges
from the ranks of good party politicians (the Liabour men Fvatt
and MeTiernan were recent appointees), and (3) in fact had
held the Commonwealth Parliament to be possessed of far wider
powers than the Fathers of the Constitution ever intended or
approved.

The holders of such views at least had the satisfaction of
seeing the Privy Council grant special leave to appeal in a
Section 92 case and then restore a tenet of the Griffith Court
(in which Isaacs and Iiggins acquiesced prior to 1920), namely,
that the Commonwealth as well as the States was bound by that
Seetion.47, The Privy Couneil thus reversed a view which had

prevailed in the High Court in favonr of the Commonwealth
since 1920,48

v

Any Court faced with the necessily of determining constitu-
tional issues suffused with politico-economic conflicts is placed in
an unenviable position. In the present age of positive govern-
ment, in particular, there is likely to be a constant pressure upon
the Court to stand between the majority-backed government of
the day and its objectives—‘most of the historical controversies
¢ver State versus Federal powers have heen concerned, not s0
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wifsd

much wjth localing the appropriate cxercise of powsr, but with
preventing its exercise.’’+9
‘‘Spokesmen for the entorprise seeking to avoid regulution stk sheiter
from the would-be regulator by erouching within the confines of that
government which at the moment is not trying to regulate at ali, or hy

lodgment in a mythical no-man’s land belween the spheres of the two
governments,’ 30

The invalidating of the whole or purt of such laws as the
Tariff Bxecise (““New Protection”’) Act und the Trade Marks
(““Union Label”’) Act, may be entively correet lechnically, as
may be the views of Griffith and Barton on the limits of the
Commonwecalth’s powers of economice investigation, Dut when
such decisions follow close upon each other it is unl surprising
that to the rank and file of Liubonr the ITigh Cowret should appear
a bulwark of Capital. At that time Andrew Fisher, three times
Prime Minister, protested that ‘‘they are a conservative hody
and have always conserved the rights and inferests of those in
possession, rather than initiated or opened up new interests,” 51
A minority member of the then Court (Iliggins), eriticizing the
¢horteomings of the distribution of powers as construed by the
majority of the Court, asked:

f“Why should the Commonwealth Parliament be able to levy tuxation
with a view tb the benefit of the manufacturers, and not he able to
levy taxation with a view fo the benefit of their employecs? .., . Tt has
ta be steadily borne in mind that the Federal Parlinment has power to
diseriminate between persons, though it has not the power to diserimin-
ate between States and parts of States,’%i2

Even a conservative who was generally well satisfied with the
Grifiith Court, Sir Edward Mitchell, X.C., felt bound to admit
that, while ‘“no one had greater admiration than I have for the
late Sir Samuel Griffth....he laid down the law very strongly
at times.’’58
Griffith, Barton and O'Connor stoutly maintained thar “‘onr
duty is to declare the Iaw as we find it, not make new law.’'74
But in construing a Federal Constitution the Courts eannot
help but ‘“make law’’ as far as both Government and citizens are
concerned—
¢¢The power of intcrpretation exercisable by the High Court, whether
in it original or appellste Jurisdiction, and a8 esereised by the Cowrt
ean bave and has had far-reaching effects in relation to the determina
tion of the applieability, sfect and operstion of the variouy provisions
of tho Constitution and of varioux Federal Acis of Parliument!, end
moany of the ducigiony of the Courts have led to the mosk surpridng nnd
expectad resnits, #36

In effect the judges ave often “‘rewriting’’ the (‘onstitution,
giving it hers or there a new tuck, twist or slant, They are even
prepared occasionally, as they did .s'gr dramatically in the
Engineers’ Case, to reverse themselves, Ur at least to repudiate
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the views of their predecessors on the bench. For this ecourse,
which throws the formerly satisfied interests into consternation
and brings new hope to the once dejected and critical, the Hj
Court can find suffleient precedents, whether in A.meriea‘
Brituin. Isaacs, for the posl-Griffith Court in the Engineerg
Case, found justification enough for reversals in the Privy
Couneil’s convietion that ‘‘whilst fully sensible of the weight to
be attached to such [earlier] decisions, their Lordships are at
the same time bound 1o examine the reasons upon which the
deeisions rest and to give effect to their own view of the law.’’68
It would appear ihat the High Courtl is, in effect, simul-
tancously ‘‘legislating’’ at two levels in constitniional cases—
not wilfully hut beeause the task is laid upon it. Firsl, it ig
“*legislating’” now ‘‘slanty’’ or new detail into the Constitution,
Secondly, in declaring (he ‘‘Union Label’’ section of 1he Trade
Marks Act or the ‘“New Protection’’ feaiures of 1he Kxeige
Tariff Act or the natiomalizalion provisions of the Airlines Act
“ultra vires’’ and hence void, the Court is virtually giving
legislative force to measures substantially different from those
io which the will of Parliament thought to give existence,
Frequently the Court is thus ‘‘legislating’ by narrow margins
of three to two, slender majorities within which the judges do
nol. always arrive at the same resuit by similar reasoning. Tn
those circumstances a change of one in the personnel of the
Court may reverse a decision and revolutionize the Court’s
approach, while a renewed mandale at a general eclection (as
distinet from the carrying of a constitutional amendment at
referendum) is powerless to do so.
Tt is true that the judges would deny that they ‘‘legislate.”
They take their denial to greater lengths:
“fCommon expressions such as: ‘The Courts have declared a statute
invalid,’’ says Chief Justice Latham, ‘‘sometimes lead to misunder-
standing. A pretended law made in execss of power is not and never
has been a law at all. Anybody in tho country is entitled to disvegard
it, Naturaly, he will fecl safexr if he has a deeision of a ecourt in his
favour, but such a decision is not an element which produces nvalidity
in any law, The law is not valid untfl a ecourt pronounces against it—
and thereafter invalid. I it is beyond power it is invalid ab indtie,’?S7

Buch reasoning (formally impeccable as it may be) has no
significance for the man in the street who lacks the knowledge,
gdvice or money to initiate and fight a case in the High Court,
and possibly to the Privy Council, To him the explanation of
the Chief Justice is about as meaningful as the idealists’
distinetion between his “‘real will’’ and his ‘‘phenomenal will,”
if less mischievous in its implications,

Most notorious of the provisions of the Constitution which
have inerea_,sed the burden of the Court and increased the seope
and mecessity for ‘*judicial legislation’’ is Section 51 (xxxv).
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There a great and growing field is Jaid down for eertain federal
instrumentalities (arbitvation ecourt and reluted coneilintion
machinery) in a sphere where the Commonwealth Parlinment
itself is practically without uny direct powers at all. The
Arbitration Aet, by which these instrumentulities are set np,
has wrecked fonr Minisiries and has given the igh Comd in all
probability ‘‘move work than all the other laws of the Common-
wealth together.”” It is, moreover, a field in which the soeial
and political philosophies of individual High Court judges have
time and again been brought into play.®~ Well mighi Justices
Isanes and Rich feel that, in this field,

f“The proecss of adjustment i progressive wmd unending, It is

impossible to delineate or define the tam ‘iudustiinl dispute’ by

udherence to the puriienlur forms it had displaved np 1o 1090, %50

Upon which Mr, Justice Rich expanded in very frank terms
lator:
‘“The enlargrmont by judicinl deeivion haw been progressive, ami hag
heen accomplished by the double process of the Cmut of Coneflintion
and Arbitration muking, whether Ly experiment o1 otherwiw, anards
the valdity of which wuy wncertnin or disputable, and fhis Courd
resolving the doubt in fuvour of that Comi’s decision.’™

Only the liquidation of federalism or the trausfer of browd
powers over production and disiribution to the National Parlia-
ment would ‘‘remave the possibility of determination by ihe
Conrt of matters which are likely to become storm centres of
social interest.”’61 For industrial, marketing and taxation
matters bave proved the stuff of constitutional litigatiun nnder
tederalism. Short of vomplete unification the Court will have
no rest from eonstitutional issues charged with soeial interest—

‘¢ Courts, in such o [forleral] system, berome hattligrounds for clishing
social foreow. . . . The able judge in & federal system, therefory, fuels
impulled to give thought to the seclal effects of his work. Thiy
awareness of social consequencos in turn makey it imposaible for him,
in his own conseience at lunst, if wot in his offieial eapacity, to eseape
responsibility £or (Nose vonsoquonces, !0z

Judges frequently come to the Iigh Court from pelitics, In
decisions in which, as R. (. Menzies says. much political
philosophy is to be found, it is not surprising that disappointed
litigants, interests and political parties should lonk for ennnee-
tions hatween the past politicul and present constitutional eonvie-
tions of the judges. The mun in the street is perhaps the more
ready to jump or be persuaded to the conclusion that there is
some such conneelion becanse he is baffled by the legal techni
calities inevitahly involved in many cowmplex constitutional
decisions—and Mr. Justice Dixon, for instance, admits that a
comparatively ‘‘legalistic’ approach is customary in considera-
tion of constitutional issuey before and by the Australian High
Court.83
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There is in Australia, morcover, a recurrent complaint that
some of the judges are gotling ‘‘too old’’ (at best a relative
term)—and as the American, Mr. Justice Ilolmes, admitted
somewhat regretfully ‘‘judges commonly are elderly men, ayd
are more likely to hate at sight any analysis 1o which they are
not aceustomed, and which disturbs repose of mind, than to [all
in love with novelties.’’6+

At all events it is the econservative interests which stand in
defence of the Court as an especially valuable check upon
‘“abuse of power”’ by the parliamentary majority. It is from
them and from the conservative elementy of the legal fraternity
that the protests come when, as in the Eungineers’ Cage, the
Clourt concedes ground to the popularly elecled National Parlia-
ment. Thence also came the prolesis over the appoiniments of
Piddington and Powers, and again over the appointments of
Evatt and McTiernan—Iabour nominees to the Court.

Bul should such a check exist npon the parliamentary
majority? Should the Fathers of the Constitution, who were the
ordinary politiciang of another day, ihinking in terms of a
situation fundamentally different from ours to-day, reach beyond
the grave and through the agency of High Court judges
constrain the will of the nation’s living majority? Or should

¢4, . .. the wishes of the pcople, as expressed through the medium of
their elected representatives in this Parliamenl . . . . ba supreme. As
long as the High Court remains an ultra-legislative body, ne Govern-
ment, no matter how well intentiomed, ean fully implement its
policy ? 65
If the majority in a frce democracy has reached a stage where
it can no longer be trusted to maintain essential and fundamental
Liberties and rights, can a minority, whether obligarchy, ¢‘benevo-
lent’’ dictator, or Court hench, be expected to do s0? It may
or it may not, but no process of reasoning can conclusively show
that it would.

Who but the majority in a free democracy should determine
and delimit social and economie policy. The majority may on
occasion err, but provided free demoecratic processes are operat-
ing the majority—or a nmew majority—will right the errors.
*Part of the faith in the democratic process is that errors may
be corrected by more of the same process, only better,?’

¢¢Whera all the effective mesns of indueing political changes are loft
2rao from interference, education in the abandonment of foolish legisla-
tion in itself a training in liberty. Mo fight out the wise use of
lagislative authority in the forum of publie opinion and bofore legisla-
tive assemblies, rathor than to transfer such a coytest to the judieial
arens, serves to vindicate the self-confidence of o free people.’’06

A minority or a dictatorship or a Court, secure in their power,
need not respond in the same way or to the same degree in the
same short period, As Mr. Justice (later Chief Justice) Stoune
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said of the United States Supreme Court to which he helonged—
““the only check on our exercise of power is our own sense of
golf-restraint.’’d T

*While federation remains, or at least while major powers
over the economy continue to he withheld from the National
Parliament, it is boﬂ:& fruitless ahd unfair for the advoeate of
parliamentary sovereignty on the British model to complain
about the High _Court (particularly unfair in view of the
Court’s recog'd since 1920)., The Court simply does the job
thrust upon it by the fact and conditions of federation and Tor
more than half its history it has generally taken a broad, national
view of the Constitution which it construes,

Least of all should he allow any sense of frustration on the
Court’s account to grow upon him. Frustration is what turns
a healthy faith or a tempered scepticism about men and institu-
tions into the festering cynicism which is Australian demoeracy’s
worst enemy.

No matter what the past record of rebuffs to constitutional
amendment proposals at many referenda, further aitempts by
referenda appear to be the only chance of advance towards
parliamentary sovereignty consistent with a faith in constitu-
tionalism. In referenda the balance is tipped against the
advocate of national parliamentary sovereignty inasmuch as
the forces of popular ineriis and properiied conservaiism are
against him and the media of persuasion are, on the whole,
heavily in opposition. These are reinforeed by the more or less
irrational provincialism to which most men are prone and upon
which shrewd men can play for their own purposes.

There are, to-day, on the other hand, compensating fastors
which may make success easier of attainment in the future.
The trend in the actual balance -of power between Common-
wealth and States is clearly towards the Tormer, Bread-and-
butter issues vitally interesting the voter increasingly fall within
the scope of the Commonwealth Parliament—in that eonnection
the snccess of the social services powers referendum of 1946 is
significant. Moreover, the regular national broadeasting of the
Commonwealth Parliament’s proceedings inangurated in 1948,
has the effect of foeussing popular attention on that legislature
to the exclusion of those of the States. And in any case the
drama in parliamentary polities is now overwhelmingly centred
in Canberra. It will be extraordinary indeed if these factors
do not, in the coming years, do much to offset the initial advan-
tages with which opponents of wider powers for the Common-
wealth Parliament contested past referenda.

No attempt has been made to consider the whole range of
argnments for and against Australian federalism, which have
been. canvassed over and over again in past yeaws. Only the
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effects of federalism on national parliamentary politics and on
the Commonwealth Parliament itself have here been discussed,
In the several chapters it has been contended thai, in many
major and minor partienlars those effects have been unfortunate
for Augtralian parliamentary government,

If that contention is accepted, one further guestion remains:
what should be the strategy of amendment? Should there be
continued piecemeal attempts to widen and increase the Com-
monwealth Parliament’s powers as at present set out in Sec-
tipn 519 Or ghould a construelive proposal for Commonwealth
legislative supremacy, linked with devolution through existing
State or smaller regional units, be developed and put to the
people? The relative merits of the alternalive approaches are
matters for political judgment, upon which champions of full
sovereignty for the National Parlinment may well be deeply
divided. They are considerstions upon which, in the final
analysis, the Government of the day must make up its mind
and take its stand; before it does so it will carefully review the
immediate mood and circumstances of the general electorate
which must make the final choice.
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CHAPTER I

1. It is no part of the plun of this work to relate the history of the
federal movement in detnil. No one standard work on the subjecl yet
oxists, bub the reoder is referied to Allin, Quick ond Garian (Tuteoduetion),
the Oambridge History of the British emplve, and Denkin’s The Federal
Story.

2. Quick and Garran: Inireduction, p. 225,

3. Royal Commission on the Constizution, 1937: Evidence, p, 878: L. P,
Broinowski on the intensity of ihe eampaigning for the Bill in 1898-v,

4. Allin: Early Federation Movenient, p. vi.

5. Benate Select Committee on Standing Commitiee Systems, 19:9:
Evidonce, p. 37; 8ir Robert Garran,

6. Playford was from South Australia, ef. also Barton: New Houth
Wales Legislative Assembly Debates, November 23, 1892, where he says
exactly what Playford had said.

7. New South Wales Legislative Assembly Dehates, May 14, 1890: p. 423,
On enother occasion 'Want was more positive in his apposition: ‘T would
rather see alwost anything than see the hydra-headed monster ealled
Federation basking in its constitutional beastliness in this bright and sunny
land.?’

8. cf, Alfred Deakin: The Federal Story (Melbourne, 1944); chap. III,

9. South Australian Legislative Assembly Debates, June 26, 1800,

10. Cited: Quick and Garran, pp. 88-4.

11. TRoyal Commission on the Constiintion, 1927: REvidence, p. 66: Bir
Robert Garran says that George Reid made the Constitution more difficult
just because, from imterstate jealousy, be thought {hat Vietoria had its eyes
greedily fixed upon the Riverina. Hence Seetion 123 and the last parsgraph
of Section 128.

12. The ‘*Wesl Australian’?, July 30, 1809: Editorial.

13, Melbowrne Inter-colonial Conference Proceedings, 1890: Hir Henry
Parkes,

14, South Australian Legislative Assembly Debates, June 26, 1880:
Uoekburn.

15. Cockburn: Ibid.

16. Cockburn: Australian Federation, p. 171 (from a speech at tho 1897
Convention delogation clection).

17. Sr Charles Dilke: Forum, 1891: pp. 381-3.

18. In cases where & delegate was notably associated with two lines of
aclivity he is pounted under hoth hesds, Those eclassified wnder “‘peliti
tian®’ are those whose records indicate that they had prohably ‘‘lived on
the game’’ for a long time. Such tables can he at best ouly an approximaty
pieture.
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19. Sir Harrison Moore: The Commnonwealth of Ausiralia, 2nd Edition,
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highest percentags polls of enrolled electors,

90, ecf. Sir Harrison Moore: The Commonwealth of Australia, 23d
Edition, p. 69; and his article in the Anstralian Quarterly, June, 1981:

. 18,
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of Lhem was merchant, financier or squatter.
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34, cof. Convention Debates, 1801: p. 201. Cockburn jestingly refers to
2 colleague ag ‘‘my honourable friend the evolutionist.”’

35, OQited: Henry Bouwrnes Higgins by Nettie Palmer, p. 162,

86. Cited: Henry Bournes Higgwns by Nettie Palmer, p. 134,

87. See the quotation from Dezkin at the chapter-head.

38. Convention Dobates, 1891: pp. 198-0, Actually the wording given
here I8 the slightly revised version of his book Adustrahan Federaifon,
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39. New Bouth Wales Legistative Assembly Debates, May 27, 1807: A, B.
Piddington.

40. 1bid,
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43. New South Wales Legislative Assembly Debates, May 27, 1897.

44. South Australian Legislative Assembly Debates, June 26, 1890,
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46. Convention Debstes (Sydney Session), 1897-8: p. 284. He was
spoaking on the lmitation of Senate powers and equal representation, for
the States in the Senate.
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8. Royal Commission on the Conatitution: Evidence, p. 773: P. D. Phil-
lipa.

8. Parliamentary Dobates, Mavch 18, 1902: Alfred Deakin.

10, Perliamentary Debates, April 10, 1948: R. G. Menzics.
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48. The change in and after 1020 had sprung from the Iligh Court's
decision jv MeArthur’s Case, 28 C.L.R. 530,
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51, Parliamentary Debates, September 17, 1908: Andrew Fisher.

52, Higgins J,: Dissenting mn Commonwealth v. MeKay; Commonwealth
v. Barger (1808), 6 C.L.R. at 116.

§3. Hoyal Commission on the Constitution: Tvidence, p. 765: Sir Edward
Mitchell,

54, Comamanwealth v. MecKay; Commonwealth v. Baiger (1908), 6 C.LR.
at 04,

56, The Cusc for Secesrion, Western Australin, 1934, p. 16,

56, Read v, Bishop of Lincoln (1892), A.C. 844 at 655,

57, Uniform Tax Casec (1948), 65 CL.R. 373 at 408.

8. Bee, for instauee, Whybrow’s Case (11 C,L.R. 811), {he Municipali-
ties Cese (26 U.L.B. at 513), the Insurance and Bank Officials Case (33
C.L.R. {i2d}, the Merchaut Service Guild Case (15 C.T.R, 284) and Aus-
tealian Tramway Employes’ Case (18 G.L.R. 70).

9. lsancs and Rieh, J. J. in Inswmanee and Bank Officials’ Case (1928),
33 C.L.R. ut b24 d

80. Rich, .., in Australian ITnsuranee Staffs v. Atlas Insurance Co. Ltd.
(1831}, 44 C.LIL at 421, .

61, Boysl Commission on the Constitution: Evidenes, p, 772: P. D.
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