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PREFACE TO THE FIRST EDITION

[ S ——

ALTHOUGH many , handbooks of  Eonstitutional
History exist, I ﬁopc that the arrangement of this
little book will be found useful enough to Warrant
its entry on a field apparently already so well
occupicd. v

The want of a small book dh English Constity-
tional History, in which the various subjects are
treated in a connected and consecytive manner, has
been much felt by me, not only whilst myself reading
for the History School. but also whilst subsequently
engaged in reading with others. I have therefose
dctermined to publish my notes, in the hope that
they may be useful to those about to read for the
Schools of Modern History or Jurisprudense, and to
any one who desires to ascertain at 2 glaace the
leading facts in the history of any subject of con-
stitutional interest.

It has been my endeavour to give, with the Com-
piler's kind permission, as many references as possible
to Professor Stubbs’ Collection of Charters, in the
hope that such references may in some slight degree
assist the reader in his study of that valuable work.

I have to acknowledge with gratitude the courtesy
of Professor Stubbs in allowing these referencgs and

(K



Wi PREMACE.

extracts fo be made, and take this opportunity of
expressing my thanks to those who have kindly aided
me with suggestions and advice, more especially to
Mr. F. S. Pulling, M.A,, of Exeter €ollege; Mr. F.
York Powells M.A., Lecturer of Christ Chutch; and
Mr. R. Lodge, M.A,, Fellow and Tutor of Bragenose,
¢ T trust ‘that the dates—to verify which no pains
have been spared—will be found accurate, and that
Jhe arrangement of the notes will really prove of
some slight use to those who are studying Coa-
stitutional History.
H.ST.C. F.

HaLLirorD HoUsE, MIDDLESEX,
October. 1837,



PREFACE TO THE SECONB
EDITION

IN complying with tBe demand made for a second
adition of this little book, the author has taken ali
pains to correct the various defects in the first
edition, which have been pointed out to lut.n by
the friendliness of critics.

The present edition, besides undergoing complete
revision, will be found to be considerably enlarged;
and it is hoped that the additions will be found to
be of such a character as to materially improve the
usefulness of the book. For the ngptice of any errors
which may exist, or for any suggestions which may
be offered, the author will be most grateful.

The author's most sincere thanks are due to the
many {riends who have so kindly pointed out defects,
and suggested improvements in the first edition,
but most especially to the Rev. A. B. Beaven, M.A.,
of Preston; Mr. C. R. L. Fletcher, M.A., Fellow of
All Souls ; Mr. T. Duncombe Mann, LL.B., Barrister-
at-Law; and Mr. J. Wells, Fellow of Wadham.

871. MoR17TZ, ENGADIRE,
March, 1887.



PREFACE TO THE THIRD EDITION

L ]

Iy response to the call for a reissue of the late
Mr. Feilden's work, the present edition has been
prepared, in the hope that after thorough revision Ks
usefulness may be further increased.

Ng glteration has been made in the arrangement of
the book, but it seemed advisable to treat some of the
subjects more fully than before. Chapter X and the
greater part of Cha ter IX have becen rewritten, and
considerable changes have been made in the earlier
chapters. An attempt has been made to draw atten-
tion to the views of recent writers on such questions
as Folcland and the Gilds, while every endeavour
has been made to ensure accuracy in the dates and
réferences.

The Editor wishes to express his thanks to Sir
W. Anson, Warden of All Souls College, for permis-
sion to mfake use of his Law and Custom of the Con-
stitution—a permission of which he has freely availed
himself; and to Mr. G. N. Richardson, Lecturer in
Modern History at Oriel and Pembroke Colleges,
for his kindness in looking over the proof-sheets, and
for many valuable suggestions.

LEAMINGTON COLLEGE.
Dec. 1304,



PREFACE TO TAE FOUFRTH,
EDITION

OWING to the sustained demand for this work of
the late Mr, Feilden, it has been thought necessary
to re-edit and revise it once more, bringing it up o
Yate as far as possible, so that it may continue its
sphere of usefulness to the students of Constitutional
History and find a still wider circle of readers ¢

The arrangement of the book remains unaltered,
but there have been additions to Chapters II and X
in particular, where every endeavour has been made
to keep that uniform conciseness combined with accu-
racy which has been so successfully accomplished by
my predecessor. Appendices *C’,'D’, and*E’, deal-
ing shortly with the self-governing Colonies, the Con-
stitutional question (1910), and the Regency Act (1910),
are new, and here again the same scheme has been
followed.

I wish, with their permission, to acknowledge my
great indebtedness to Sir William Anson, Bart.,
Warden of All Souls College, Oxford, and to Prof.
A. V., Dicey, K.C., Fellow of All Souls College, for
the very valuable assistance 1 have received from
their many works on Constitutional History.

D.H.J.H
s Pus? Courr, THE Temrig, EC,
Dee, 1910,
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A SHORT
CONSTITUTIONAL IMSTORY OF ENGLAND

CHAPTER L

THE CROWN,

Kingsue in England was a produc? of the Anglo-Saxon Origin of
invasion ; in their German homes, the Teutonic tribes had x'i':f:sbip.
been ruled by Ealdermen in times of peace, hy Herefogan
in times of war. The union of the peacelul functions of the
former with the military functions of the latter formed the
basis of English kingship. The advantages of the new
institution guaranteed its permanency, and it was gradually
adopted by all the invading tribes.

The position of the early Anglo-Saxon King! was entirely Am;»sﬂm
personal. He was the head of the race, not the lond of the
land, He claimed descent from Woden, thus adding divine
prestige to personal merit. His dignity was practically here-
ditary, for though in theory elective, the Crown always passed
to 2 member of the'myal house.

The increase of the royal power is one of the main char- Increase of
acteristics of the Anglo-Saxon period: the chief causes roy powe
were— *

1. The Close alliance between Church and State. The
former increased the King's influence by investing his office

! The ward king (cyning) is closely connected with kin,  According
to Pﬂlf Max Muller the original meaning of grming was fathér of
% Yadkly.



It becomes
tertitorial.

] CHAPTER 1.

with pectﬁiar sanctity, arid by preparing the way for political
unity.

2. The creation of a nobility of servicr dependent on the
Crown.

3. The struggle for supremacy between the Heptarchic
kingdoms, ending in t.e victory of Wessex, and the a~know-
ledgement of her King as overlord of all England.

4 Increase of territory consequent on the arquisition
of the South-West and the reconquest of the Danelaw.

With the increase of the King's power came a chang= in
his position. His relation to his subjects tended to become
ler{ilon'al owing to

a.°His increased control of the folkland (p. 204).

&. The development of the Thegnhood (p. 222) into
a powerful territorial nol.lity, resembling the later feudal
baronage.

¢. Commendation ;—a practice by which a freeman
received protection from the King or a powerful lord on
condition of doing suit and setvice in the latter’s court.

d. The conquest of the Danelaw. The tie between
the West-Saxon King and his Danish subjects was obviously
not one of blood. He was not the head of their race, but the
conqueror of their country and the lord of their land. In
a word, the relation was territorial %,

With increased power came an increase of territory and
of revenue. The King assumed imperial titles?, exacted an
oath of fealty from his subjects (943), and exercised an
increasing influence over the Witan. The national peace
became his peace, the national courts Ttoyal courts, The
monarch was regarded as the source of justice, and ¢ offences
against the law become offences against the King3.’*

The development of the royal power is marked by Alfred’s

¥ Const, Essays, 12,

* Athelstan {925) styles himself Rex et Rector totius Brittanise, and
Edgar (959) Totius Albionis Imperator. Edward the Confessor how-
eves reverts to the title Rex Anglorum, and Rex Angliue does ot
becone the formal title of the King on the Great Seal until John.

$ Stubbs, i. 183.



THE CROWN. 3

La¥% of Treason (circa 8go), wiich runs as folBws ;—

tIf any man plot againsi the King's life, of himselfy or Afedsize
by harbouring of exiles, or of his men, let him be liable in his
life, and in all thalke has'’

From now to the time of Edward 111 the Bw of treason
remained undefined except by the arbitrary decisions of the
judges. In 1352, however, Parliament asked for Yegislation Edw, 1175
on the sgbject and the Stafute of Treasons(23 Edw. 111, st. 5 o a5
c. 2) was passed, limiting the 8ffence to the following points:—

< 1 Compassing the death of the King, Queen, or their eldest
son.

2. lea/mg the Queen, the King's eldcst unmarried daugﬁler,
or kis eldest son's wife. )

3. Levying war against the King in kis realm, or adhering
2o his foes.

4. Counterfeiting his scal or monew, or imtorling false
money.

5. Slaying the Chancellor, Treasurer, or Judyes in the dis-
charge of their duly. ¥ . ’
v The aim of the statute is personal. It regards an offender
as a man who has broken faith with his lord, and its object is
to protect the King, not the State, as embodied in the existing
constitution®, In the law-courts its clauses were frequently
strained to meet cases which Jid not fall within the letter of
the Act. «

In order to protect the Government against rebellion, Judicial coc
the judges held that a conspiracy to levy war against it, or an *
actual insurrection to alter the constitution or to repeal exist-
ing laws, was evidence of compassing the King's death. It
was on this ground that convictions were obtained in the
following cases :—

Norfolk (1572), who had intrigued to marry Elizabeth's
rival, Mary®*Queen of Scots.

Essex (16o1), who gathered an armed force with the
intention of removing his enemies Trom the royal council.

' Sel Charters, 6a. * Anson.ii ¥2.
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Th Farly Wood malcontents (1663), who were concerting
a riSing against the Government *,
Russell (1683): he seems to have merely agitated for a new

Parliament,
Harding (femp. William 1IT), who had sent help to France,
then at war with England. 9

Damarée and Purchase case (1710), in which the destruction
of cerfain dissenting chapels was held to indicate a design to
burn down a// such places of worship, and thus to be equivalent
to levying war against the King 2 R

(if) Written and published words, importing and compass-
ing the King's death, were held to be overt acts of treason ;
and .ven unpublished writings libelling the Government, if
followed by a rising, were classed as treasonable,

Peackam (1615) was convicted for writing a libellous sermon
which was neither priated nor published 8,

Williams (1621) was executed for prophesying the King’s
death.

Algernon Sidney (1683) was condemned for writing
a treatise asserting the responsibility of Kings to their
subjects ¢,

In 1382, owing to the insurrection of the previous year, it
was made treason to begin ariot; and m 139y, by 21 Ric. 1],
cC. 3, 4, the heads of treason were still further defined. An
important statute passed in 1495 declared that treason could

The de fucto only be committed against a monarch who was King de facto
&M not de jure.
Tudor Jegis The Tudor period saw numerous additions made to the
freson.  treason laws. Their main objects were 10 enforce the policy
of the Crown, to secure the succession, and to oppose the papal
influence in England®. Henry VIII used them as a weapon
with which to terrify men into acquiescence with his will. In
the twenty-sixth year of his reign (1534) it was declared
treason to endeavour to retain possession of arms, ships, or
fortresses, which belonged Yo the King, aficr a legal summons

‘ Hallam, iii. 153, 9 Ibid. 158, * Ihid, & 343
* Thid. . 458 * Anson, ii. 72,
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to suftender, to attempt to injure, 8r to wish injfty to, the
Sovereign, or to call him a heretic, or to deny any of his titles;
and subsequent laws extended the penaliies of treason to all
who denied and afferwards to all who maintained the validity
of the royalemarriage with Anne Boleyn. Many of these new
treasogs were abolished by 1 Ed. VI, c. 12 (1547), and though
Jse-enacted by 5 & 6 Ed. VI, c. 11, weie again renroved from
the statute-book by 1 Mar. st. 1,¢. 1. By3 & 4 Ed. Vi, c s,
assemblies of twelve or more® persons to discuss State affdirs
wege declared treasonable. In r354, the unpopularity of Mary
rendered it necessary to declare praying for the Queen’s
death, or preaching against the title of the King (Philip of
Spain) and Queen, and their issue, to be trearonable offerxes,
t & 2 Phil. and Mar. cc. 9, 10. In 13559, by 1 Eliz. ¢. 5, it
was made treason to deny the Qucen’s title ; in 1571 (13 Eliz.
cc. 1, 2), to deny the power of the Qugen and Parliament to
limit the succession, or to call the Queen heretic, schismatic,
or usurper, or to bring papal bulls into England; in 1572,
after the execution of the Duke of Yorfolk (p. 3), the
movements in favour of Mary Queen of Scots caused it to
be declared treason to hold castles against the Queen, or to
attempt to rescue prisoners (14 Eliz. cc. 1, 2). In 1661 (13,
Car. 11, st. 1, c. 1), it was made treason to imagine any ‘ \
bodily injury to the King; in 1702, to hinder, or attempt to
hinder, the next in succession to the throne accordmg to the
Act of Setflement ; in 1707, to assert by wiiting, or pnmmg
the right to the Crown of any other person than the next in
succession according to the Act of Seftlement, or to deny the
power of the Sovereign and Parliament to limit the successiony
In 1715 the Riot Act gave the Government power 10 deal Riot Acy,
with rioters as felons, and thus dispensed with the necessity A
for strained construction of the statute of Edward 111 ; and the
Actof 17¢'5, by making treasonable all attempts to intimidate 1795
Parliament, or force the Crown to change its ministers, gave
statutory recognition to offences a%ainst the State which were
not alsd*offences against the King'.

1 Aoson, ii. 72,
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In 1848, the offencestwhich had previously been reéarded
as thigh trcason, with the exception of those actually
committed against the Sovereign, were made freason felony,
and so not necessarily punishable with death. In 18%0
forfeitures fom treason were abolished and the «punishment
reduced to hanging’. .

Before “the close of the seventecnth century, trials for,
treason were most unfairly conducted.  Previous to the reign
of Edward VI only onc witness tas necessary to secure a con-
viction, and though the statute of 1552 increased the number
to two, it did nothing to remedy the hardship to which the
accused was subject. e was first privately examined by
the Privy Council, and when tried in public was called upon
to answer at a moment's notice charges which had been
prepared at leisuic®.,  Ilis witnesses could not be sworn, no
counscl might plead bis case, and the Court took his guilt for
granted. In fact it was extremely difficult to secure at
acquittal *unless the defence amounted to a positive proof oi
innocence *’

The Act of 1696 (7 & 8 Will, I11) put an end to this iniquitous
system by allowing the prisoner to_employ counsel, to compel

- the attendance of withcsses, and to receive a copy of the

indictment five, and a panel of the jury two, days before the
trial. It further provided that the two witnesses for the
prosecution must both depose to acts relating to the same
kind of treason', and forbade the introduction during the trial
of evidence which had not been specified in the indictment.
No prosccution was to be commenced after three years from
the commission of the offence, except for an attempt on t

he,

! ¢ Treason, therefore, as distinct fiom treason-felony, is the doing or‘
designing anything which would lead to the death, Lodily harm, or
restiaint of the King, levying war against him, adhering to his enemics,
or otherwise doing acts which fall under the statute of Ldward III’
Anson, ii. 73.

* The Court sometimes adjourned to allow time for defence (eg. in
Strafford’s case, 1641), but this practice was not usual,

* Gardiner, istory of Lnglaud, 1603 42, i. 134,

$ ~.g a conviction could not be secured if one witness depnsed 1o an
act of imagining the King's death, and another to an act of adhering to
his enemies.
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King" life. Procedure was further rggulated by 1 Apne, c. 9,
which enacted that the Crown witnesses should be examjped
on oath; and by 7 Anne, c. 21, which provided the prisoner
with a copy of their names ten days before his trial began.
" The Sugoession to the Throme. Frong the earliest
times the power of the crown was subject 0 two checks * :—

1. The increasing power of the nobles consequent on
the acquisition of large estates with jurisdiction over the
inhabitaits (p. 73).

2. The elective character o1 ine monarchy.

The germ of the hereditary principle may be traced very*Hereditary
early in the fact that, while the Witan (p. 93) had the sole:'
power of clecting the Anglo-Saxon King, they almost invari-
ably confined their choice to the royal family, and to the
cldest male representative, if of full age and capacity?. Exe’
ceptions, Canute, ro17; Harold, 106f. ‘Every so-called
irregularity in the West-Saxon Succession,’ says Dr. Gneist 3,
‘may be referred to testamentary disposition, to agreements
respecting claims of inhcritance, or to the personal incapacity
of the person passed over.’
' The Norman Conquest gave a considerable impulse to The Here.
the hereditary principle.  Arguing from the analogy of tl:x;g_l::ﬁve
a feudal fief, men came to look on the crown as the property
of the sovereign, and to apply to it those rules of succession

which regulated the descent of ordinary estates. But the
[ ]

! The strength of these checks lepended greatly on the personal
character of the King  Notice the distinet decline in the royal power
;_)wmg to the weakness ot kings like Lthelred II and Edward the Con-
‘essor,

3 ‘The nominee of the late king occasionally had the advantage. ¢ ¢,
Harold, namcd by Edward the Confessor, on his death-bed. Minors, =8
a rule, were not elected for practical reasons—the only instances being
the two brothers, Edward the Martyr, {9;1), and kthelred 11, {979)—
thus Ethelrgd I was chosen 866) in preference to his young nephew ;
Alfred (871‘) was preferred to the sons of Lthelied; Athcistan, the
Allegitimate son of Kdward the Elder, was chosen (923) before his legi-
timate brother ; Edred (946) Lefore Edyy; and Edward the Confessor

1042) before the son of Edmund Ironside.—Se¢ also Stubbs, Select
harters®6a. Come. Legatin, Cap. xut.

? Const. Hist. i. 39 note.
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immediat® descendants of the Conqueror were unavle to
plead an hereditary title, and thus the old elective theory,—
almost the sole check on the despotism of the Norman Kings
—was maintained in all its fullness, WrrLiax himself was
careful to go through a form of election, and it was the
vote of the central assembly, backed hy the force at their
disposal, which constituted the title of Rurus and Hinry L
In his Charter of Libertics (1100) the latter declares himself
crowned  communi consilio baronum ltolius segni Angliae'.
The King made the barons swear fealty to his daughter
Maud, thus hoping to secure the crown for her; at his déath
however it fell to Stepnen, who in his second charter says he
is ‘assensu cleri el populi in rigem Anglorum electus® le
too failed to hand down the crown to his son, and was
succeeded by Henry 11, son of Maud. As William of New-
burgh says ® :—ZAaereditarium regnum suscepit conclamatus ab
omnibus. At his death the crown passed to his cldest
surviving son Richard, but the election of John (1199) in
preference to his nephew Arthur shows that the hereditary
principle was not ‘yet established. At his coronation the
Archbishop, Hubert Walter, declared the elective character
of the Kingship, stating that the King of Ingland was chosen

‘ab universilale regni after invoking the grace of the Holy

Spinit *.

The idea that the succession was confined to the male
line, which, in spitc of the efforts made in favour of the
Empress Maud, was a prevalent one, prevented Arthur's
sister Eleanor from being named, and on John's death the
succession of the youthful Henry 111 was sccured by the
admirable policy of the Farl of Pembroke, notwithstanding
the bad government of the preceding reign.

At Henry's death, his son Epwarp was recognised as King
by hereditary right, though owing to his absence abroad the
ceremony of election and coronation could not be performed

! Secl. Charters, 100. 9 Ibid. 130. ' Tbid. 127,
¢ 1. must be mentioned, however, that the authosity for this B a some-
what spspicious passage in Matthew Dlaris,
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for :*arly two years. He is the first English King whose
reign dates from the demise of his predecessor and commaences
before coronation. The inconveniences of the snferregnum?
were thus obviated, and the way prepared for the theory that
the King gever dies, which became the accepied doctrine by
the reign of Edward 1V,

Off the deposition of Edward II, his son Epwazp 11T was
chosen, and was in his turn succeeded by his grandson,
Ricuard 1, a minor, whoeis expressly declared by Arth-
bishop Sudbury to have succeeded by kereditary right.  After
the deposition of Richard, Hexry IV (son of John of Gaunt,
fourth son of Edward 11I) was elected by ke voice of the
people ; Parliament settled the succession on him and ow his
heirs 1404, and confirmed it 1406 (7 Hen. 1V, c. 2); the
Lancastrian tille was therefore purely Parliameniary, though
lenry showed his 1egard for hereditarygight by claiming to be
the lincal successor of Henry 111 through his maternal ancestor,
Edmund Crouchback, the alleged elder brother of Edward I'%,
The House of York, descended on the maternal side from

Lionel of Clarence, A d son?® of Edward 11, claimed on 33::‘

! Betwcen the death of vne King and the election and coronation of
another the King's peace was m ateyance.  The maintenance of oider,
was the business uf no one, wlile the State had no oue to represent it
tor the purpose of enforing the pracc. An-un, it 57.

¥ Alleged clatm of Henry 11,

Henry T1L

f 0
Eadmund Cranchhad =z Blanche of Artols,
(alleged elde .t som .

Henry Earl of Lancaster,
Ledclaim of Henry IV, |
kuwarp L1, Llenry Duke of Lancaster.

John of Gaunt=FBlanche of Laucaster,
(4th son |
. Hexgry IV,

The story of John of Gaunnt and his supporters was that Edmund was
in reality the elifest son, but that the infirnuty of a crouked back, (whence
tl}c hame Crouchback), caused him tg be passed over in favour of
Edward I. Crouchbach, however, simply means onc who has taken the
cross, 7.2 become & Crusader. .

! The sccond son, William of 1atticld, b. 1336, died young. o

i

P
T8ncastriag
title.
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the principle of indefeacible hereditary right'; in %460,
Parliament compromised the matter by giving the unpopular
Henry VI a life interest only in the crown, and declaring
Richard Duke of York heir. On the deposition of Henry,
at the end of the same year, Richard’s son Epwarp was elected
King by the popular voice, Richard himself having been
killed in tatile in the meantime. Ricuarp 111 managéi to
supplant his nephew Epwakp V, and to obtain a kind of
elettion by the people, alleging that his brother Ed¥ard 1V
was at the time of his marriage with Elizabeth Woodville,
Lady Grey, betrothed to Lady Eleanor Butler, and that his
children were thercfore illegitimate; whilst the children of
the Duke of Clarcnce were debarred from the succession by
their father’s attainder. Parliament entailed the crown on
his heirs, (1484). Iigxry VII claimed the crown by inherent
right and by victory ¢yer his enemies; and though his title
is very debateable ‘it is quile possible to maintain that he
was King by hereditary right®’ Parliament however wisely
avoided the delicate point, and enacted (1485) that the
inheritance of the crowns of England and France rest,
remain, and abide in the person of our now Sovereign Lord,
.Harry the Seventh, and in the heirs of his body 3.’

In the reign of his son the succession was frequently

V Yorhist zlain.
Epwarp 111

| |
Lionel of Clarence. Edmund of York.
\3rd son)

Philippa=FEdmund Mortimer
PP Earl of March,

Roger Mortimer.
|
Anne=FRichard of Cambridge.

|
Richard Duke of York.
(Killed at \\'nklcﬁcld, 1460.)

. Enpwarp IV, <
¥ Sibbs, Lectures on Mediaeval and Modern History, pp. 343-5.
¥ Tudor claim, See on oppusite page.
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alterdd at the royal wish. In 15348 by 25 Hen. WAL, c. 22, Acts of Sue
it was entailed on the King's heirs male, and in defaufit on m%’
the Princess Elizabeth; in 1536, by 28 Hen. VIII, ¢c. 7, .
Mary and Elizabeth were declared illegitimate, and the
crown was settled on the issue male of Henry, and Jane
Seymour, or, in default, on the issue of any future wife;
by s act, Henry was also empowered to devise U succession
by will. In 1544, by 35 Hen. VIII, c. 1, Mary and Elizabeth
were ag.ain conditionally placed in the entail?, and the King
was provisionally empowered to devise the succession.

enry, in accordance with these acts, devised the crown,
in the event of issue failing his three children, to the
descendants of his younger sister Mary, Duchess of Sufiolk;
but, in distinct opposition to this, on the death of Llizabeth,
in whose reign it was made treason to deny the right of the
Qucen and Parliament to limit the syccession, James V1 of James 3
Scotland, great-grandson of Henry's eldest sister Margaret,
was dcclared king by the Council, and by ‘ the will of the
people?,’” and though the Parliament “fortified his title with an

Fuowarp 111,

John of Gaunt5=37d/y) Catharine Swinford. .
(His cluldeen biv het before mantiage wire

Johu Beaufort, legitimatisesd by Kichard 11, but were ex-
Larl of Someisct. ru.xsly delaned from the succession by
fenry 1V, Feb. 1407. The reservation

John, Duke of Somerstt. runs, * exeepss Jignilate rejai’)

|
Margaret Beaufort==Edmund Tudor, Farl of Richmond.

Hexry VIIFLlizabeth of York, daughter of
} Euvwagrnp 1V,
IIexkY VIIL

! The influcnce of the hereditary principle may be seen in the lack of
uational sympathy for Lady Janc Giey,

* Stvart claim.
ITexrY VIIL
Margaret==] AMES IV of Scotland,
J.m:t-:s Y.
Mary Queen of ScotszFEarl Darnley.
JAME T (VI of Scotland).
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Act of Re®ognition ,” the'statute declared that he was efititled
to réign by descent?,
During the Stuart reigns, the claims of Parliament to
interfere with the Succession were opposed by the upholders
oy : of the royal prerogative. They taught that the heinreigned by
Din;::'- Divine Right, and that resistance to his rule was both unlawiul
3nd sinful- But the right of the national assembly to depose,
a monarch for misgovernment and elect another in his stead
Revolution  wad vindicated by the Revolutionrgf 1688. James 11 fled from
the country, and Parliament declared that he had ‘ abdicated
the government and that the tluone is thereby vacant®’
WiLLiax and Mary of Orange were named King and Queen
and the succession settled on the heirs of Mary’s body ; in
default of such issue, on the Princess Anne of Denmark
and the heirs of her body; and, failing them, on the heirs
of the body of William 11I. On the death of the Duke of
Gloncester, son of the Princess Anne, and heir presumptive
to the throne (1%00), it became necessary to legislate afresh
for the settlement of the Protestant succession, and in 1701,
Acar ls;::lv was passed the famous Acf of Seftlement (12 and 13 Wm.
I, c. 2), which entailed the crown on the Electress Sophia,
Duchess Dowager of Ianover, and the heirs of her body
being Protesianis, passing over the children of James 11 ; this
Hanoverian succession was confirmed in 1707, and the
crown has ever since descended, without interfercnce from
Parliament, in a stictly hercditary linet. Iis hereditary

! Anson, ii. 50.

* Until this Act was passed, James was in the eye of the law a usurper.
Henry had power given him by Pailiament to hmit the succession by
will, and he devised it to the heirs of his younger sister, Mary Brandon,

before those of his elder sister Margaret. 3 Hallam, iii. 94
* Descent of William IIT and Gewsge 1.
_]A.\.IES L
1 i
CllAPiLEs I. ElizabethTFredetick, Elector Palntine.

{ 1 Sophia=FElector of Hanover.
Janes 1L Mary==Princ. of
Orange.  Grorce L,

. }
ANNE. MaRY = WiLLiaM 11,
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W at the present day is firmly establishe; but the
throne is in reality held, not from any claim of bloodp but
in accordance with the Ac/ of Seitlement as expressing the
national will and the power of the legislature.

In addition to the right of election the Witan had also the

power of
. Deposition, Dépoattion,

which was exercised to remove a King for incapacity or
bad government. ‘
dnstances, before the supremacy of Wessex,—not connected Ifstances in
with conspiracies or rebellions: i Northuméria, ALcrep, carly times.
%74 ; ETHELRED, 779 ; EARDULF, 808.
Instances in Wessex : SIGEBERT, 755, (deposed from all his
kingdom except Hampshire) ; Epwy, 957, (deposed by part
of his subjects, the Mercians and Northumbrians, in favour
of his brother Edgar); Etueirep Y, deposed 1013, re-
stored 1014; HarTHACNUT, 1037, deposed in Wessex in
favour of his half-brother Harold Harefoot ?, who had ruled
North of the Thames®.
It is a question whether the offer of the Crown to Prince
Lewis of France by the Barons in 1216, does not amount to
a sentence of deposition against John, although the Barons.
failed to carry that sentence out; whilst Henry III was of
course practically deposed by the Provisions of Oxford in
1258 (p. 16 and Appendix A).
Instances, in laler limes, of deposition by Parliarient: In later
In 1327, six articles were drawn up against Epwarp II by ;;_:\::,d 1.
Bishop Stratford, mentioning several points in which he had
broken his coronation oath. and declaring him unfit to
govern. Parliament renounced their homage through their
spokesman, Sir W. Trussel; and Edward was deposed and
shortly afierwards murdered.
In 139Y, RicharD II was forced to offer to resign the crown, Rictard 11.
and, thirty-three articles having been drawn up against him,

! Harthacnut subsequently succeeded Harold, 1040.

? Thescase of Ethelwulf, 857, which is sometimes regarded as an
instance of deposition, was merely the division ot the kingdom between
father and son in consequence of a rebellion set on foot by the lafter.
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he was déposed by Parlisment as useless, incompeten{, and
altogether insufficient and unworthy.'
v The case of Hexry VI, deposed by the Yorkists, 1460,
is not in point ; his deposition was not the act of the nation,
but of an aristocratic assembly of the baronage ; the was not
deposed for incompetency or misgovernment, but setkaslde
on the claim of a legitimate heir whose right he was regarded.
as usurping '’ the plca being that he had violated the Parlia-
entary agreement of 1460, by ttacking Richard of York.
James 1L/ In , the House of Commons declared, that
Jaues II “having endeavoured to subvert the constitution
of this kingdom,—having violated the fundamental laws, and
having withdrawn himself out of the kingdom, has abddscaled
the governmeni and that the throne is thereby vacant®’ This
practically amounted to a deposition; in fact the Scotch
Parliament actually sulsstituted the term _for/fedted for abdicated.
Ropl prero-  The Royal power and prerogative
grative under . R .ot
Anglo-Saxon  Anglo-Saxon kingship was personal, not territorial.
The royal prerogatives were not large, consisting merely of
special privileges as regards wergild, the revenue, purveyance,
jurisdiction, right of pardon, and the like. The most im-
. portant seem to have been the possession of all forest rights,
and the power of preventing the bulldmg of castles. Under
!é?_f;an the Norman Kings, the royal prerogative was extensive and
undefined ; the royal power had increased greatly owing to,
\;./ The change from personal to territorial kingship. The
King becomes lord of the land.
2. The growing wealth of the crown.
3. The administrative system of Henry L.
4 Theallianceof crownandpeople againstthe feudal nobles,
5. The energetic character of William I and Henry 1.

1 Stubbs, iif. 191. $ Hallam, iii. g4.

3 Prof. Dicey defines prerogative as ‘ the residue of dxsctc:nonury or
arbitrary authority, which at any given time is legally left in the bands
of the crown.'—Law of the Consutuuon. 348. Sir W, Anson g rou{i
the prerogatives of the crown' under three heads: its powers in ¢
executive and legislative departments of government, its rights s feudal
Jord, and the ovutcome of attributes ascribed to the crown by the
mediaeval lawyers, (ii. 5.)
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Thd King practically did what be found himsdlf strong
enough to do; he imposed what taxes he chose, theoretically
with the consent of his council; he repressed lawlessness,
and dispensed justice with a strong hand, by this means
increasing &is own power. The only real check on the
despotxsm of the Norman Kings was the elective character
of the succession, which caused them to conciliate the people
by the issue of Charters of Liberties.

The Angevin, or Plantagenet Kings, were most despotic. ,Aﬁnmh v
Hz.mu I1, in whose reign the law )er Glanville writes, ‘Quod »
princips placutt legis habel vigorem,’ by his whole policy aimed
at the consolidation of his own power. Before his death
the supremacy of the King was established, and he was
the acknowledged head of the Legislature and Exccutive.|
Ricuarp I, and Jomnw, marked their sense of the power of
the Crown by omitting to issue a Charter of Liberties at
their coronation, and the latter held ideas of absolutism, which
led to his being forced to sign Afagna Carfa (June 15th, Magna
1215), ‘the keystone of English liberty,' and the first actual Cath s
limitation of the royal prerogative.

ﬂ!agna Carla is founded on the Charter of Liberties of
Henry I, in whlch the King had acknowledged the limitation
omo—y’al power, and it embodies many of the forty-nine
Ariicles presented to John by the Barons. The most im-
portant articles are to this effect :—

1. That no sculage or aid. with the exception of’ the three
ordinary feudal aids, shall be levied without the consent of the
Great Council.

3. That the Great Council of the whole kingdom shall be
summoned in a regular manner for the imposition of aids.

3. Zhat no freeman shall be imprisoned, exiled, or other-
wise punished, except by the lawwful judgment of his peers, or 8y
the law of the land.

4. Tha! justice shall not be denied or delayed fo any one.
(Appendix A.) y

In November, 1216, John's Charter was re-issued, at Charte ey m.
Bristol, by the Earl of Pembroke, aided by Gualo, the Papal 216
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Legate, with the omission of the clauses referring to tatation,
this- omission being due to the minority of Henry III, and
to the recognition by his ministers that those clauses would
deprive them of much of their power of raising money; it
was stated that the suspension of the clauses svas merely
temporary, though, as a matter of fact, they were never
restored, - In 1217, another re-issue took place, with the
omission of the Forest clauses, which were in the same year
issued as a separate Charter, ard with some additions, most
important of which is a declaration of the King's right to
levy scufage as in his grandfather, Henry II's time. This
Charter also contains the germs of the Statutes guia emplores
and de religiosis (Appendix A). In 1223, a fresh one was
issued, important for two reasons:—(1) it is said to be
issued ¢ sponfaned el bond voluniale nostrd, *which, remarks
Dr. Stubbs?, ‘ opened, the way for a claim on the King's part
to legislate by sovereign authority without counsel or con-
sent;’ (2) it contains the idea of connection between the
redress of grievances and the granting of supplics, in its last
clause, which is to the effect that the grant of a fifteenth is
made in rcturn for the concession of the Charter. Henry’s
,misgovernment at home and abroad induced the barons
to make several attempts at reform, They demanded the
dismissal of the king's foreign favourites and the right to
choose the Chancellor, Justiciar, and Treasurer, who were
not to be dismissed without their consent.  For 2 long time
their efforts met with little success, but at last in 1258 they

Povidons forced Henry to submit to the Provisions of Oxford. A

Oxford

1258,

Committee of Reform, consisting of Twelve bafonial and twelve
royal nominees, drew up the following scheme of government.

Fifteen Counsellors were to act as the permanent advisers
of the Crown, and were to be chosen as follows : the twelve
members of the original twenty-four, who had been rominated
by the Barons, chose two of the nominees of the Crown
(the Earl of Warwick, and John Mansel), the twelve chosen
by the King selected two of the Baronial twelve o Roger

‘' Stubbs, il. 37.
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Earl Marshal, and Hugh Bigod); by these four the'Council
of fifieen was to be elected. Two other Committees wire
also to be appointed, one of twelve members, nominated by
the Barons, to consult with the King’s Council at the three
annual Parlements, and one of twenty-four members,
representing the nation, to consider financial matters in
genar8T, and aids to the King in particular. The offices
of Justiciar, Chancellor and Treasurer were restored,
‘parlemens’ were to meet three times a year, and the power
of the sheriffs was curtailed’. The new Constitution -
practically abolished the monarchy, and put the government
of the country into the hands of the greater barons. The
King was superseded by a narrow oligarchy, and the Great_
Council by small Baronial €ommittecs.

The Provisions of Wesiminster (1259) redressed the Provisions of
special giievances of which the Bargns:complained, but the ::;:W“
reconciliation was only temporary. / Both sides submitted to
the arbitration of Lewis of France, and by the 1/ise of Amuens Mise of
(1264) the Provisions of Oxford were annulled. and the Amieas, 1264
power of the King to appoint hi> own miuisters was fully
recognised.‘\' The Barons refused to accept the award, and
appealed to arms. Henry was defeated at Lewes, and the .

Mise of Lawves (1264) confirmed the Provisions of Oxford. Mise of
A Parliament which included representative knights from Lewes, 126
the shire, met in the same year and drew up a new scheme

of government. Three electors nominated by the Barors

were to choose a Council of nine members, by whose advice

the King was to act. If the communitas praelatorum el
baronum agreed to remove one of these electors, the King

must meet their wishes and appoint their nomince®. This
constitution extended the limits of Parliament and marks an
advance on the scheme of 1258. The ultimate source of
authority is- now the communitas praelatorum et baronum,
strengthened by the admission of the knights of the shire to

*
! It is nqfeworthy that no attempt was made to replace those clauges
of the Great Charter which were omitted in the re-issue of 1216.
? Scl. Charters, 413,

¢
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Parliament. In 1265, Simon de Montfort called his famous
Déarliament, and for the first time in English history, repre-
sentatives from the towns and representatives from the shires
sat together in the central assembly. In the same year war
broke out auew, but though the royal party was victorious,
the Dictum de Kenitworth (1266) declared that the King
must kéep the Charters, and the Parliament of Marlborbugh
(126%) ‘re-enacted the provisions of 1259, and though
leaving in the hands of the' Crown the appointment of
ministers and the election of sheriffs ‘conceded almost all
that had been asked for in the Parliament of 12581

The reign of Epwarp I is marked by the admission of
the Commons to Parliament (p. 131) and by the partial
surrender on the part of the Crown of its claims to arbitrary
taxation. In 1297 Ilumphrey Bohun, Earl of lereford,
Roger Bigzod, Eail of Norfulk, and Archbishop Winchelsey,
representing the baronial and cleiical interests, extorted from
Edward the Confirmatio Cartarum. 1t confirmed the Great
Charter and the Charter of the Forest, and provided that for
the future the King should not exact,  la male foute des letnes
or take *licw manere des aides, mises, ne priscs, as he had
previously taken, except ¢ par commun asseni de tul le roiaume,
sauve les auncrencs ardes el priscs dues ef custumees®’ The
Charter expressly recognised the Magna or Antigua Custuma
of 12%5 (p. 191), and made no attempt to regulate the levy
of Zalluge (p. 188). Ldward I only considered himself bound
to observe the letter of the law, and accordingly levied
a tallage in 1304, and by ncgotiations with the foreign
merchants obtained an increase in the duties on exported
wool and other commodities, which was known as the Parva
or Nova Custuma (p. 191).

The Confirmatio Cartarum was in French: there is
another document in Latin, differing in one or two im-
portant points from the Confirmalio (which does not contain

.{ Stubbs, ii. 97.
? "The malctote of wool was a duty of 40 shillings on every sack of
woou ¥ Sel. Chailers, 495.
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the word tallage), and known as the Stalute d¢ /allagio non
concedendo. ‘It is, says Dr. Gniest', ‘apparently the In- De tallaglo
complete draft laid before the regent for his ratification, and ceendo,
not confirmed by any official document.” It is this Latin ***
form that is ®eferred to as a Statute by the Pelition of Right,
1628, g3nd held to be so by the Judges, 1637. In March,
1294, Edward was obliged to confirm the CharlePs of the
Forestls; p reservation, ‘ Salvo jure corone nostra, evoke(.l
such hostility that a fresh cohfirmation, with the omission
of ije obnoxious words, was made two months later. In Aniltul
March, 1300, were issued the Articuli Super Carlus, a supple- ?;o':'m
ment to the Confirmalic Carlarum, dcaling with certain
abuses, such as purveyance, ordering the appointment of
Commissioners to inquire into the Administration of the
Forests, and into infringements of the Charters, though
the rights of the prerogative were rescrved; and making
various legal reforms. The Charters were finally confirmed Fiual Con.
. . fiwation,

by Edward in return for a money grant, at the Parliament iz
of Lincoln, 13012,

Epwarp 1, the only despicable Plantagenet, drew upon Edward I1.
himself, in 1309, the necessity of assenting to cleven articles
for the redress of abuses of purveyance, excessive imposts,
delay of justice, depreciation of the coinage, and the like,
In 1310, by the forced consent of the King, twenty-one
Lords Ordainers were appointed to frame ordinanges for The Lords
‘the advantage of the Church, the King. and the people. zion
The composition of this body was as follows :—two earls
were elected by the bishops, two bishops by the earls; the
four thus chosen elected two barons, and these six chose
fifteen others. Six Ordinances were issued, August 1310, Ordinances,
and supplemented in 1311 by thirty-five others, The ™"
Ordainers tried o remedy abuses by restraining the royal
power and enforcing the claim of the Barons to control the

! Const. Mist. ii. g, note,

% In spite of these concessious Edward'I was a very powerful King.
But, as Bishop Stubbs remarks {Const. Hist. ii. 291), it was the rosal

power in and fArough the united nation, not as aguinst it, that he
designed to strengthen,
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appointment of ministers. Gaveston, the royal favourite,
was exiled, new customs and fresh forest usurpations were
abolished, and the Charters were confirmed. The privileges
of the Church were maintained, Parliaments were to meet
once or twite every year, and the King was*forbidden to
make war, leave the realm, or appoint the grcat officers of
state without the counsel and consent of the baronage in parie-
mentl. No provision was made for the action of the third
estate. ¢ The privileges assefted for the nation were to be
exercised by the Baronage.’ .

Though renewed in 1316, the Ordinances were repealed
in 1322 by the influence of the Despensers'® as prejudicial to
the royal power, and the important constitutional principle
was laid down that ‘ matters which are to be established for
the estate of our Lord the King and of his heits, and for the
estate of the realm and of the people, shall be treated,
accorded and established in Parliaments by our Lord the King,
and by the consent of the prelates, earls, and barons, and the
commonally of the realm?’ Yrom this time the kingdom was
virtually ruled by the Despensers, until a national com-
bination, with the self-secking Isabelia at its head, deposed
the King, January 1327 (p. 13).

The reign of Evwarp 1II is very important in the history
of constitutional progress. Although the enthusiasm aroused
by the French war sometimes enabled the King to resort to
illegal taxation, and even, in 1341, to annul a Statute to
which he had previously given his consent, Parliament suc-
ceeded in placing important restrictions on the royal power.

The Act of 1340 decreed that no common aid or charge
should be laid on the nation except by the common consent
of the prelates, earls, barons and commons in Parliament,
and in 1352 the king declared that the levy of Zallage should

- cease®. Purveyance (p. 179) was abolished in 1362, except for

the personal wants of the King and Queen, and the Act of

3 From Dispensator, a steward. 3 Stubbs, ii. 353.

¢ Edward 111 was very unwilling to relinquish his claim to levy this
imppst, and in 1377 declared that  great necessity * might still compel
him to exact it,
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1382 laid down that no one should be forced to fnmushmuu
armed men to the King, unless bound to do so by the con- y
ditions of his tenure, The Statute of Staples (1353) legalised Customs.
the Nova Custuma (p. 191), and the irregular dutics levied on
imports wer® converted into a Parliamentary Yrant (1373),

and thgnceforth became a part of the royal revenue under
theiames of Tunnage and Poundage (p. 192). Phliament
asserted ijs complete control over this branch of taxation by

the Statutes of 1362 and 1{1, which enacted that neither
merghants nor any other body should set any subsidy or
charge on wool without Parliamentary consent .

In addition to securing the control of national taxation,
Parliament wished to determinc the way in which its grants
should be applied. The royal consent to the Appropriation Appropri.
of Supply (p. 115) was easily gained, but the Audit of Accoun's Supply.
was more difficult to obtain. Though irequently demanded Aadit
in the reign of Edward 111, and yielded in principle in 13794,
it was not clearly established till 1406"

The right of the Commons to deliberate on questions of Administrs
peace and war, and to interfere with the details of the ad-"*
ministration was clearly recognised in this rcign. In order
to secure national sympathy for his foreign policy, Edward
frequently appealed to the Commons for advice, but they
were by no means cager to assume the position of advisers,
and ‘seem to have been very cautious in admittipg that
peace and war were within their province at all'’ However,
they attacked domestic abuses with great vigour. Attempts
were made o secure the responsibility of Ministers to
Parliament (1341), to limit the expense. of the royal house-

! However, in spite of the legislation of Fdward II's reign, ‘ the entire
prevention of financial oveireaching on the part of the Crown was nut
attained for many cenluries.” Stubbs, ii. g17,

* Stubbs, ii. 567. 3 1b. i, 24

* In the following 1eign they were extremdly reluctant to commit
themselves. In 1384, when forced to . give a ditect answer on the
question of peace or war, they agreed to leph in the same teims as the
prelates dhd magnates, but protested that they should not hencefortis be
charged as connxcllors in this case, nor be understood to advise gither
one way or the other, Stubbs, ii. 6c2-3.
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hold and to restrain the alienation of crown lands: while
the constitutional principle that redress precedes supply was
foreshadowed in the events of 1339.

Lmpeach- In judicial matters, two important privileges were won.
The Commohs asserted their right to smpeack*(p. 150) the
Ministers of the Crown (13%6) and the Lords made gogg their
claim to trial by their peers alone (1341).

Richard 1. During the minority of Rickarp II, the positipn of the
Commons was very powerful. “They frequently exercised the
rights acquired in the previous reign, impeached the King's
ministers (1386) interfered with the royal household, and
in 1377 obtained the appointment of two treasurers to super-
jntend the disbursement of the subsidy for the French war.

‘In 1389 Richard took the reins of government into his
owa hands, and for eight years ruled as a constitutional King.
The Commons however grew more subservient, and in 1390
and 1391 ‘it was declared on the petition of the Lords and
Commons, that the King’s prerogative was unaffected by the
Jegislation of his reign or those of his progenitors .’ Gradually
the royal policy changed. Richard abandoned his con-
stitutional attitude (1397%) and by a series of despotic measures
made himself absolute. An obsequious Parliament granted
him a life revenue and delegated its authority to a Committee
of eighteen.’

The King’s arbitrary rule and his impolitic conduct toward
Henry of Lancaster cost him his throne. In 1399 he was
deposed by Parliament on thirty-three counts, accusing him of
injustice to individuals, infractions of the constitution, abuse of
the prerogative, illegal taxation, and the assumption of legisla-
tive powers®, Henry of Lancaster was chosen to succeed him.

e Conatl- The Lancastrian Kings made an honest attempt to govern

p'f,.‘-;‘,',,“,',f:; England by constitutional methods. Parliament became the

:,';’“L’l‘("if,"‘: ,direct instrument of government, and harmony was established

{between the legislative and executive, by allowing the two

' Stubbs, ii. 486.

*#Richard had said ¢ that his laws were in his own mouth*und often
in hig own breast, and that he alone could change and frame the laws of
the kingdom." Stubbs, ii. 505.
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Houses to nominate the members of the Royal Council?
(p- 38). The Commons enjoyed the rights they had previously
acquired and gained new powers and privileges.

In 1401 they claimed that redress should precede supply, and m

though the Kling refused their request, it is probable that it was Commeny,
really secured by the practice of delaying the grant till the last
day%f the session®. Their right to freedom of defberation
was fully recognised in the same year. In 1406 they definitely
established their 1ight to imdist on an audit of the royal
accqunts, and in 1407 to originate moncy grants. In 1406,
1410, and 1430, Acts were passed to regulate the county
elections, and in 1429 Members of Parliament were allowed
freedom from arrest. An important Act, passed in 1414,
declared that statutes should follow the wording of petitions
on which they were based, and in the reign of Henry VI
the practice arose of presenting Bi/ls drawn as statutes,
in place of petitions. Parliament was consulted on matters
of foreign policy, and freely exercised its right to control
the administration and inquire into public abuses.

Sir John Fortescue, in his De Laudibus Legum Anglice and Fortescue’s
De Nalura Legis Nalure, bears witness to the constitutional testimany
nature of the Lancastrian rule. England is a domemium regale
¢t politicum, her monarch a rex polificus, unable to alter the
laws or lay impositions on his people without their consent :

‘the King exists for the sake of the kingdom, not the kingdom
for the sake of the King ™.’

But this great ‘ constitutional experiment’ proved a failure. Faitore of
The sclfishness of the great nobles, the incapacity of ,ml‘.'u"f.f’
Henry VI, and the prejudices and political blindness of the
Commons brought about its fall. The poverty and weak-
ness of the Crown, the inability of the executive to enforce
order in the country districts, and the factious rivalries of
the nobles overthrew the House of Lancaster, and prepared
the way for the New Monarchy.

The rule of the Yorkist and Tudor sovereigns has been The New .
styled the ¢ Naw Monarchy® because their reigns are marRed " 7

! Const, Essays, 235. $ Stubbs, iii. 263, 3 Ib. a4t.
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by @ great change in the character of the kingship. Weary
of ‘anarchy, all men were ready to welcome a government
which would repress the lawless elements of society, and by
giving protection to life and property render commercial
development spossible. The Wars of the Rosés had swept
away the old nobility, the Commons were not strong gnough
to stand*alone, and the Church, conscious of being ot ef
touch with the nation, sought safety in alliance, with the
Crown. Accordingly the Tudors were able to override the
restrictions on the royal power, and to ignore the spirit of the
constitution, though conforming to the letter of the law. The
government of the country was carried on by the King and
his Council, and Parliament became little more than a con-
venient machine for the expression of the royal wishes,

The altered character of the monarchy was seen during
the reign of Epwarn IV. Parliament only met at considerable
intervals, and did not pass 2 single vomedial statute. Fines
and forfeitures rendered the King wealthy, and when in need
of money he had recourse to Benevolences (p. 200). These
were abolished by Ricuarp III, but he was ncvertheless
compelled 1o resort to them to supply his financial wants,

At the accession of IHexry VII there were certain definite
checks on the power of the King, which are thus described

by Mr. Hallam:—

1. No new tax could be levied withoui consent of Parliament,

2. NG new law could be made without the same consent.

3. No commitial lo prison could lake place withoul a legal
warrant specifying the offence ; and the 11 ial must be speedy.

4. Criminal charges, and questions of fau! in civil rights,
were decided by a jury.

5. The King's officers were held responsidle fo the nation, and
could not plead tn defence the King's order (p. 46).

In spite of these checks, the power of the Crown was much
increased under the Tudors, owing to the strong character of
the sovereigns, the exterraination of most of the baronial
pany, the increase of the Crown possessions from Yhe for-
) ! Const, Hist. i. 3.
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feltures during the Wars of the Roses, and the of the
Courts of Star Chamber and High Commission. HzRay'VII Hemy 921
made many illegal exactions by Benevolences, and excessiVe"
Bines. ' During his son’s reign Parliament was most sub-
servient to 4he royal will. By 3t Hen. VIII, & 8 (1539), the Hemy V1)
King's praclamations acquired the force of law (p. 140); and
/28 Hen, VIII, c. 17 (1536), any future King who had
reached the age of twenty-four years was empowered to rescmd
any Statutes passed since his accession. HENRY's power was
algo greatly increascd by his position as head of the Church
of England, whilst his coffers were filled with the spoils of
the monasteries. Ilowever, in spile of his despotism, he
ruled according to law, and, as Lord Bolingbroke remarks,
‘by applying to his Parliaments for the extraordinary powers
which he excrcised, owned sufficiently that they did not
belong of right to the Crown.” Under Mary, forced loans Mary.
were exacted, and Proclamations made, whilst an Act was
passed declaring the prerogatives of a Queen identical with
those of a King. Parliament was also controlled by the
creation of rotten boroughs. ErizaseTk denied all inde-
pendence to Parliament (p. 1or1), declaring that she would not|
have her prerogative ¢ argued nor brought in question.’ She
was practically supreme, but, although persons were occasion-
ally committed to prison and unjustly tried, she ruled on the
whole wisely, and without any great violation of constitutional
liberty ; and Zooker, writing towards the close of her reign, Hmh!’s
says of the royal power, ‘Ler JSacit regem ; the King’s grant royal pows ps
of any favour made contrary to the law is void; what power
the King hath he hath it by law, the bounds and limits of it
are known.! During the later years of the reign, Parliament
began to reassert its power, and 1n 1601 won a great victory
on the subject of monopolies (p. 201).

With the Stuarts, however, the doctrines of Divine Right? Dl'ﬂ
and passive obedicnce began to gather strength. ]uuzs I
from his natural inclination, aid from the defect in his

! For an essay on this sobject see Gairdner and Spedding’s Studm in
English History.
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parliamentary title, held that hereditary right was expressly
gsanctioned by heaven; that the King was in consequence
absolute, his rights inviolable, and the constitutional limita-
tions of the prerogative, as Lord Macaulay says, ‘merely
concessions which the soverelgn had freely made; and xmght
at his pleasure resume.” This doctrine was unknown in the'
earlier stages of English history, when succession in acco\d\’
ance with rules of primogeniture had been by ne means
universal. The theory of Divine Right, as promulgated by
James I, was warmly taken up by the King’s party, and by the
high-churchmen, who aimed at increasing the power o
the Crown, and gaining its support for themselves. By the
Canons of 1606 the necessity of passive obedience was

. insisted on; in Dr. Cowell's ‘ Interpreter,’ published in 160%,

the doctrine was so strongly upheld as to give great offence
to Parliament, and to compel James to order the suppression
of the book. In 1628, Dr. Mainwaring was impeached for
preaching in favour of absolutism, and was heavily fined;
as a reward, the King made him Bishop of St. David’s. In
{the reign of Charles II, a treatise was published by Sir Rober?
Filmer, the advocate of active obedience, in which he main-
tained that Kings are absolute by divine right, ¢ and are not
answerable to human authority.,’ These ideas were taken”
up by the Tory party, and especially by the University of
Oxford, but gradually disappeared after the Revolution
of 1688, and in ryo1 an oath was imposed on the clergy
and certain officials by Parliament that William III was *the
lawful and rightful King.’

Holding these ideas, the Stuarts claimed an unlimited
prerogative, and at once attempted to govern arbitrarily and
without Parliament; they were aided by the Cour/ of Star

“Sabserviency Chamber (p. 52) and by the subserviency of the judges, e.g.

of the ©
Judges.

in Bate's case (p. 198), and the case of Skip-money (p. 199).
In 1610, however, the ]udgcs declared that the King could
not create any offence by proclamation, and had no pre-
rogalive beyond that which the law of the land permitted
him td enjoy. In 1616, on the judges refusing to delay the
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sdministration of justice in the case of Commendams (App. B.),
in accordance with James’ order, they were sent for by the
- King, and compelled to ask pardon on their knees, promising
amendment in the future. Coke alone attempted to vindicate
their action} and was in consequence dismiSsed from the
Chief Justiceship. From this time, James I was absolute in Jamesdes®
aw Courts, and he informed his Parliament tht ‘it was
sedition 1o require what a King could do by virtue of his pre-
rogative” His hatred of the Puritans and Non-conformists,
whem he regarded as subversive of monarchy, sprang also
from his theory of absolutism. He was always needy, and
always extortionate ; proclamations were rife, the Dispensing
power was «.eely used (p. 171), and money was illegally raised
by forced loans, benevolences, monopolies, and the sale of
honours (p. 178).
Cuarpes I, following in his father’s steps, and attempting Charles 1
to rule without Parliament, was always in want of money,
which had to be obtained illegally. In 1627, the liberty of
the subject was infringed by the imprisonment of Stz Thomas Darmet's
Darnel, and four others, for refusing to contribute to a general
loan ; they sued out their writs of kabeas corpus (p. 241); in
reply, the Warden of the Fleet asserted that they were im-
prisoned &y fhe special command of the King ; and Sir Nicholas
Hyde, chief justice, gave judgment for the Crown on the
point. The prisoners were shortly afterwards released by the
King’s order, but the country had been alaimed. In 1628,
Charles was obliged to assent to the Pelition of Right, and
from 1629 to 1640 ruled without a Parliament, having re-
course to various means of raising money, e. g. the exaction Chartes’s
of tunnage and poundage on his own authorily, sale of monopolies, “ ™"
revival of the forest laws, distraint of Fnighthood, ship-money,
and the like. Many abuses, such as the Star Chamber, were .
swept away by the Long Parliament; and in 1660, CHARLES 11 Chastes 1,
surrendered the feudal rights in return for a fixed annual
sum. Towards the end of his rdign, Charles, by the aid of
the judges, managed to increase the power of the crown’ by
confiscating the charters of the boroughs (p. 269), and only
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restoring them on conditions which rendered the return of
court nominees at the Parkiamentary Elections certain.
Jauzs II at once beganto display despotic tendencies; in1683,
he levied customs by Proclamation before they had been
granted by Farliament; he produced a judiciaF decision in
favour of the Dispensing power (p. 171), and by various
attempts o subvert the constitution, lost the throne,  Nam

By the _B1ll of Rights, 1680, a lasting check was put upon
the abumd the change which had been
taking place in the popular conception of sovereignty gvas
emphasised; respect was claimed for Parliamentary privileges;
the exercise of the Suspending and Dispensing power without
consent of Parliament, the levying of money by pretence of
prerogative without a Parliamentary grant, and the main-
tenance of a standing army without Parliamentary authority
were declared illegal’ (App. A). This check was strengthened

Agrof Sewtle- by the Act of Settiement, 1701, which provided against pack-

dent, ¥p01.

George I,
George IL‘

George 111

ing Parliament with placemen, declared the royal pardon
invalid in cases of impeachment, and secured the indepen-
dence of the judges, who were not to be removed from their
office except upon the address of both IHouses of Parliament.
George I and Georgr 11 had Ittle personal influence and
little national sympathy, but GeorGe III, who sought to rule
as a national sovereign, made such progress towards re-
establishing the influence of the Crown, by his dictation to
Lord North, and his attempts to be his own unadvised
minister, that in 1780, Mr. Dunning moved, and passed, in the
House of Commons, the famous resolution that that influence
¢ had increased, was increasing, and ought to be diminished.’
1, Although Parliamentary Government has existed since the
|:Revolution of 1688, the Crown has retaincd much of its
influence, owing to its position as the head of society, to its

! ¢In opposition to the doctrine that the Crown was a piece of real
property which could never be without an owner, 1t {the Bilt of Rights)
declares the throne vacant. In‘bpposition to the doctrine that the suc-
cession to the throne was a matter of divine indefeasible hereditiy right,
it regulates that succession. In oppesition to the doctrine of passive
obediehce, it affixes conditions to the tenure of the Crown,'—Anson, i. 24,
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powers of patronage, and to that love of monarchy which is

the characteristic of the English people. The sovereign Legal prs- ”
has at present many legal prerogatives, most of which are o Ty
practically vested in the ministry, such as the power of sum-
moning, préroguing, and dissolving Parliament at pleasure,

of refusing assent to any Bill (practically obsolete, p. 169),
sbethaking peace or war, of dealing with foreign mations by

making freaties, and receiving and sending ambassadors,

of pardoning offenders after conviction, and of creating peers’,

Many of the feudal and fiscal prerogatives of the Crown,

such as purveyance, coining, regulation of markets, and the

like, have been surrendered. The sovereign is, in fact,

the head of the Church, the army, the law ; is the fountain

of justice, mercy, and honour; and has, formally at any

rate, the supreme exccutive power, as well as a co-ordinate
legislative power, with the Houses of Lords and Commons.

Regencies, which are a natural sequence of hereditary Regeacies
kingship, may be rendered necessary, (1) &y the infancy;
(2) sliness; (3) madness; (4) absence of the King. Thus
William 1, during his absence in Normandy in 1067, left as
regents his half-brother, Odo, Earl of Kent, and William
Fitz-Osbern, Earl of ercford. The office of regent in early
times usually fell to the Justiciar in the event of the
sovereign's absence. Instances of regencies in English
history are—

(1) In 1190 Richard 1 before leaving England appointed
the Chancellor, William Longchamp, Guardian of the
kingdom.

(2) 1216. Owing to the minority of Henry I1I the Barons
chose William Marshall, Earl of Pembroke, recfor regis ef
regni; with him were associated the legate Gualo, and
Peter des Roches.

1 ¢No modern lawyer,’ says Piofessor Dicey (Jaw of the Const.
p. 61), ‘would maintain that these powers, or any other branch of
royal authority, could not be regulated or abolished by Act of Parliament,
or, what is the same thing, that the jucdyes might legally treat as invalid
a statube, say, regulating the mode in winch treaties are to be ma%e. or
making the assent of the Houses of Parhament necessary to the validity
of a treaty.’
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(3) 1242, Edward being abroad at the death of Henry 111,
the' Council at once assumed the functions of Regency, the
government being carried on by Walter Giffard, Archbishop
of York, assisted by Roger Mortimer, and Robert Burnell
(afterwards Bishop of Bath and Wells)', ¢

(4) 129%. Edward I, on joining his army in Flanders, left
his son Riince Edward as regent, together with an assidvmg
Council of Regency. By them the Confirmatio (artarum
was provisionally accepted, and sent to the King for ratifi-
cation (p. 18).

(5) 1327. At the accession of Edward III, a minor,
Parliament appointed a 1egency of four bishops, four earls,
and six barons, headed by Henry, Eail of Lancaster.

(6) 137%. Richard II was a minor, and though no regent
was appointed, a council of twelve was named by the Barons,
to aid the Chancellor and Treasurer, and was frequently
modified by Parliament, which had the real control of affairs.

(7) 1422. Henry V, at his death, named the Duke of
Gloucester regent ; subsequently, however, the peets, ‘ having
searched for precedents, found that he had no such claim on
the ground of relationship, and that the late King could not
without the assent of the estates, dispose of the government
after his death®’ Accordingly Parliament appointed the
Duke of Bedford, ‘or, in his absence beyond the sca, the
Duke ot" Gloucester, to be the protector and defender of
the kingdom and English Church, and the King's chief
counsellor” Sixteen counsellors were subsequently added
by Parliament, and the Lords declared that the Protector’s
power was limited to defending the realm against internal
and external foes.

Three inferences may be drawn from the proceedings
of this year :—

(1) That the King has no power to nominate a regent
during the minority of his successor.
(2) That neither the Heir apparent, norany other person,

1 Stubbs, ii. 104. 1 1b. id. 97,
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is entitled to excrcise the royal prerogative during the
infancy of the King.

(3) That Parliament alone has right of nominating
a regent, and of determining his powers’.

(8) 14540 Owing to Henry's insanity, the Peers chose
Richard, Duke of York, Protector. Parliament confirmed the
apgeintment. The King recovered and dismissed hjm.

(9) Nov. 1455. Henry had a relapse, and the Duke of
York was again appointed as his lieutenant.

(10) 1483. On the accession of Edward V, Rxchard
DuRe of Gloucester, was appointed Protector by the Council.

(11) 154%7. In accordance with a statute of 1536 (28
Hen. VIII, c. 7), modified in 1544, sixteen executors were
appointed as a regency during the minority of Edward VI
they chose the Earl of Hertford as Protector of the kingdom.

(12) 1951. A Regency Act, passed on the death of
Fxcdencﬁ Prince of Wales, made the Princess Dowager of
Wales regent in the event of any of her children succeeding
under the age of eighteen ; the Act also nominated a council of
regency, with power to the King to add four more.

(13) 1765. On George 111 suffering from a severe illness,
a Bill was passed appointing a council of regency, and de-
fining their duties ; the King was empowered to nominate as
regent cither the Queen, the Princess Dowager of Wales, or
any descendant of George II; the name of the Piincess was
only inserted after considerable opposition from the Ministers,
especially Lords Halifax and Sandwich.

(14) 1788. George 11l became insane, and Fox upheld
the right of the Prince of Wales to be regent; Pitt main-
tained the right of Parliament to make the appointment.
It was determined to create a Regency by statute, ‘but
a slatute necded the royal assent, the King could not give
the royal assent in person, nor could he authorize by sign
manual the affixing of the Great Seal to a Commission,
which should enable others to give his assent’ At last
‘the two Houses were invited by Ministers to concug in

3 Taswell-Langwmead, 371.  Hallam, Middle Ages, iii. 189. ,
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directing the Chancellor to put the Great Seal to a Come
mission for giving assent to the Regency Bill when it had
passed the two Houses!) The King recovered before the
Bill was carried.

(15) 1810, George III again became insane, and the
Prince of Wales was appointed regent; the Bill was passed
June, 1811, and the royal assent given by commissionQp
a vesoltion of Parliament. The regent’s power was limited;
he was not, for twelve months, to create peers, nor Was he to
grant offices and pensions, except during pleasure.

(16) 1830-1. In the cvent of the Princess Victoria
coming to the throne under the age of eighteen, the Duchess
of Kent was to be regent.

(z7) 1837. Provision was made for the carrying on of
the government by Lords Justices, in the event of the
Queen’s decease whilst the heir (the King of Hanover) was
abroad.

(18) 1840. In the event of a child of the Queen suc-
cecding, under the age of cighteen, the Prince Consort was
to be regent.

Allegiance. Allegiance,? or * the true and faithful obedience of the
subject due to the sovercign,’ is of two kinds :—

(1) Natural, i.e. the allegiance due from persons born in
the dominions of the sovereign : formerly this was perpetual,
but by the Naturalisation Act of 1870 (33 & 34 Vic. c. 14),
a British-born subject may renounce his allegiance by be-
coming a naturalised subject of a foreign power.

(2) ZLocal, due from aliens during the time they are resident
only.

Agislation In 1581 (23 Eliz. c. 1), it was made high treason to attempt

} ¢This grotesque and dangerous fiction,” says Sir W. Anson (ii. 97),
swould seem to enable two branches of the legislature to dispense with
the concurtence of the third.!

3 ¢Fealty is the simple undertaking to be faithful. . . . Homage is
the undertaking to be faithfnl in respect of land, binding the vassal to
the lord of whom he holds landg. Allegiance is the duty, which every
man owed, to be faithful to the head of the nation, land or no land.
But, as the King was supreme landowner and judge, the idea of homage
and fealty were merged in Allegiance.” Anson, u. 68,
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to withdraw subjects from their allegiance; by 7 Anne c. g,
1909, the children of subjects born abroad were to be deemed
natural-born (see Oatk of Allegiance, p. 141).

Bretwalda (Breofan, to distribute, s.e. ¢ widely ruling,” Bretwaldes.
with & senserof undefined superiority’), was a’ name given
in Anglo-Saxon times to Kings who had acquired some sort
of .supremacy over their neighbours; the nature-of this
supremacy, is doubtful, but the title probably indicates, as
Dr. Freeman says, early attempts at uniting the whole of
England under one sovereign, and was assumed by a King
in virtue of personal or territorial power. That the power,
which probably differed at various times, was definite, is
shown by Ethelbert of Kent granting to St. Augustine a safe
conduct, when on his way to hold a2 Synod in some far
distant part’. The words used by Bede, in describing the
circumstance, are ‘ Adjulorio usus Edilbercts regis.

Queen Consort (Cuwen, the wife), at first occupied a high Queen Con
position, owing to the respect in which all Teutonic nations ot
held their women; though after the murder of her husband,
Brihtric of Wessex, by Edburga (802), the title of Queen was
abolished in Wessex, that of Alz/dige, or lady, being substi-
tuted for it, with a great diminution of privileges. Queen
Consorts have usually been crowned from the earliest times,
though the ceremony was omitted in the case of Queen
Caroline, wife of George 1V. They had various privileges,
such as protection by the Stafute of Treasom, the possession
of cities as private property (e.g. Exeter belonged to Emma,

! Sir F. Palgrave refers the title to & Roman origin, and to the ides of
Imperialism, Mr. Kemble says the Bretwalda was an elected head,
while Dr. Lingard tries to establish a regular line of Bretwaldas,
‘There were eight altogether—

Ella of Sussex, cire. 477=510, Bretwalda, 492,
Ceawlin of Wessex, 560-593 » ¢cire. 584.
Etbelbert of Kent, eive, 365-616 " cire. 589
Redwald of East Anglia, ¢ 599620 » cire. 617
Edwin of Northumbria, 617-633 » 624.
Oswald » 233:?2.

0“, ” 43-070.

Egberﬂ:f Wessex (first rex Anglorum), 80a-839 ., 823,

? Ses Gneist, English Const., i. 41 note.
4]
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Queen Gold. wife of Ethelred IT), and the right to Queen Gold, or a mark

Queen Reg-
aant.

of gold for every hundred marks of silver paid to the King;
this due, mentioned in Domesday as Gersumma regine, ap-
pears to have been frequently paid Zemp. Edward IV, and was
claimed as l4te as the time of Charles I, by Hesrietta Maria,
who, however, surrendered it in consideration of a sum of
money,*in 1635.

The Queen Regnant enjoys exacily the same preroga-
‘tives and privileges as a King; this was settled by a statute
of Mary, the first Queen Regnant of England, April, 1554
(1 Mar. sess. 3, c. 1), which provides that ‘the regal power
of the realm is in the Queen’s Majesty as fully and absolutely
as ever it was in any King.’



CHAPTER 1L

THE COUNCIL AXND COURTS.

Origin. In Anglo-Saxon times there existed a body of 'Siﬂl’.'g""
advigers of the Crown distinct from the general assembly oh o
of the Wilan; these advisers were summoned by the
king and were generally chosen from the officers of his
household (e.g. the staller, the bower thegn, the dish thegn,
and the Aorse thegn).

History to Henry III. a1

After the Norman Congquest, this body of counsellors con-
tinued 10 exist as a committee of the national council, the
Magnum Commune Concilium, and was known as the Con-
tinual Council (Concilium ordmarium), at first so closely
connected with the national council as to be hardly dis-
tinguishable fiom it. The King's Council, the Aula Regis
or Curia Regis gradually assumed a distinct position owrng
Io the continuily of ils existence,and to its members being avail-
able for consultation at any moment. instead of at only three
Stated periods in the year, as in the case of the pational
council. Those members were at this time the permanent
officials of the state and household, whose necessary residence
at and about the court, by reason of their office, facilitated
consultation, 7.e. the Justiciar, the Treasurer, the Chancellor,
the Marshal, the Steward, the Chamberlain, the Constable,
the Butler (pp. 225 sq.); sometimes, also, minor officials,
such as the Chancellor of the Exchequer, and the King's
Sergeant were present; while certain bishops and barons,
in addition to the two archbishops, who sat in right of their
position, were occasionally summbned. Practically up to
the time®of the minority of Henry 111, the persommel of the
King's Council varied at the will of the sovereign.

D3
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Powers, The powers of this Curia Regis’, executive, legislative, and
judicial, were immense, and co-extensive with those of the
King, whose agent it was. In its judicial and financial aspect,
it gradually developes into the Curia Regss in its third sense,
and into the' Courts of Common Law #mp. Henry III. In
1178, Henry II created the Council a Court of Appeal from
the decisions of the judges. From this time until the reizn
of Henry III, when the Council assumes a mora important
position, owing to its action as a Council of Regency during
the minority, the King’s Councillors appear more ip the
light of personal, than of official advisers; the history of
this body is obscure, and its position barely recognised.
Dr. Gneist’s opinion is that there was no permanent royal
Council until Henry III, ‘when a government Council was
first formed for the discharge of the whole business of the
State’ His idea is that ¢ the existence of 2 properly consti-
tuted Concilium ordinarium, or “Select Council,” is assumed,’
from the fact of the King transacting ¢ the current business
of government with a small number of State officials %

The Council from Henry III to Henry VI.
History from  Hfisiory. During the minority of Henry III, the royal
cary 111 to f . . A

Henry ¥1.  Council increased much in imporiance ; its development
continued under Edward I, and it tended, as was natural in
that age of definition, to become a body totally distinct from
the courts of law, and from Pailiament, with which it came
into frequent collision. By the reign of Richard II, in
which the first minutes of the Council appear (1386), it had
assumed a fairly permanent form, though the various stages
in its growth cannot be accurately distinguished. In 1301,
the King's Councillors are first mentioned by name, and
during the same period an oath of secrecy and fidelity was

1 1t should be carefully borne in mind that the expression Cwria
Regis is used to denote—
1. The Commune Concilium.
2. The Concilium Ordinarium, or King’s Council, as here.
3. The Judicial Commitiee of the Council, a later and namrowes

sense,
4. The Court of King's Bench.
* Const, Hist. i. 270, note,
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made incumbent on all members. During the Lancastrian
period, and especially in the reign of Henry VI, whenit
practically performed the functions of a Council of regency,
the Council was at the zenith of its power.

Composition. Compasition

Zemp. Henry 111 and Edward 1.  The State and House-
bold officers, the two archbishops by prescriptive right, the
judges, certain prelates, nobles, and other persons summoned
as Councillors®. *When all these were called together it wa$
a full Council, but, where the business was of a more con-
tracted nature, those only who were fittest to advise were
summoned, the chancellor and judges for matters of law. the
officers of State for what concerned the revenue or house-
hold *;’ officials of inferior position, such as clerks, attended
on special occasions when their special knowledge might be
of use. Councillors mp. Edward | were required to take
an oath of secrecy and fidelity, and to swear “to do justice
honestly and unsparingly.” Under Richard II, the oath was
to keep secrecy, and to advise the King to the best of their
ability, whilst by degrees the Council became a sworn and
salaried body of advisers, as distinguished from mere officials.
Their proceedings were regulated by rules, passed at different
times, from the reign of Edward I, both in Parliament and in
the Council itself. In 1387, Archbishop Couitenay formally
claimed ‘ for himself and his successors in office, the right of
assisting at all the sittings of the royal Council, be they
general, special, or secret®’ In 1404, at the request of Parlia-
ment, Henry 1V appointed as his Council the Duke of York,
the Earls of Somerset, and Westmoreland, six bishops, six
barons, six knights, and another commoner; he namexl
somewhat similar councils in the same way, 1406, and 1410.
The Council appointed by Parliament at the accession of
Henry VI, was composed of the Protector (Bedford), the

1 €Tt is still uncertain,’ says Dr. Stubbs Const. Hist. ii. 258), * whether
the baronage gencrally wcre not, il thgy chose to attend, members

ex-officio.
T HaMRm, Mid. Ages, iii 139
1 Gneist, i, 403.
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Duke of Gloucester, who presided in the absence of Bedford
in* France, the Duke of Exeter, Archbishop Chichele, four
bishops, five earls, and five barons. In the reigns of Richard
II and Henry IV, the King’s Councillors held their office for
a year, thomgh they appcar to have becen reappointed as
a matter of course, except after misconduct; shortly after~
wards they were appointed for life, but could be removed at
the King's pleasure, or at their own request.

* Relations of the Council to Parliament.

During the reign of Henry IlI, the National Council made
several attempts to control the appointment of the {:rreat
officers of State, and thus restrain the powers of the King’s
Council. This, however, was only possible under a weak
King', but if carried out would have practically made the
Concilium Ordinarium a committee of the Commune Concilium,
since most of the members of the Royal were alrcady members
of the National Council?. Under Edward I1I, it was pro-
vided by a statute of 1341, repudiated by the RKing in the same

Nomination year, that ministers weie to be nominated in Parliament. In

of ministers
in Parla-
ment.

tenry 1V,

Henry V1.

answer to a petition of the Commons in 1377, the chief
officials were to be appointed in Parhament, during Richard's
minority. Frequent petitions were subsequently presented
to the King on the subject, but he refused te histen to them.
In 1404, 1406, and 1410, Henry 1V nominated the Royal
Counal in accordance with the wishes of the Commons, and
during the minoity of Henry VI all appointments to this
body were made in Patllament. The latter also endeavoured
to control the growing power of the Council, by imposing
a stringent oath of office on the members, by the practice of
impeaching ministers who acted unconstitutionally (p. 150),
and by passing vanous acts for the regulation of the coun-
cillors, e.g. 1406, and 1424. It also claimed the right of

! E.g. by the Ovdinances of 1311, the great offices of State were to be
filled up by the King with the counsel and consent of the Laionage.
Stubbs, ii. 330. <

* In conjunction with the rest of the buonage and exluding the
Commons and the minor clargy, the penmanent Counal sometimés ncted
undes the title of Magnum Conceltum  Slubibs, 1 260,
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fixing the amount of the salaries of the councillors, 1406,
and 1431' During the reign of Edward III, frequent
statutes were passed, at the request of the Commons, to
restrain the arbitrary exercise of the Council’s power, e.g. 1331,
1353, 1354,"1363, 1363 and 1368 (5, 25, 28,96, 37 & 43
Edw. III), and in 1390, a petition was presented by the
Commons praying that ‘neither the Chancellor, Jnor the
King's Copncil, after the close of Parliament, may make any
ordinance against the common law, or the ancient customs$
of the land, or the statutes made herctofore, or to be made
in this Parliament?’ Under the Lancastrian Kings, the
relations between the Parliament and the Council were more
cordial {¢.g. in 1406, the Commons expressed their ¢ great
confidence’ in the King's Council), owing to the fact that
the Council was appointed and regulated by Parliament.
From 1437, however, when Henry VI began to appoint
his councillors absolutely, the Council comes into frequent
collision with Parliament, which could only effectually attack
the King’s ministers by impeachment in individual cases
(pp. 150 sq.).

Powers of the King’s Council®,

From the time that the royal Council attained a recognised
position these were very great, being practically co-ordinate
with those of the King, the instrument of whose prerogative
it was; whether King or Council was practically supieme,
depended on the character of the sovereign; e.g. Edward I
ruled the Council, but the Council ruled Henry VI. ~

(@) Executivet. The Council was the agent of the King

1 ¢The archbishops and Cardinal Deaufort had 300 marks, other
bishops 300, the treasurer 200, earls 200, barons and bannerets £i0o,
es%nires A40.—5tubbs, . 251,

Hallam, Mid. Ages, 11 140; see a/so Gneist, 1. 409,

* ¢The King conld do nearly every act in his permanent Council of
great men which he could perform when snrrounded by a larger numter
of his nobles; cxuept impose taxes on these nobles them-elves.'—Dicey,
. Privy Council, p. 19.

'¥heir work was 10 counsel and assigt the King in the execution of
every pygaver of the crown, which was not exercised through the machinery
of the common law.'—Stubbs, ni. 232.

* Its functions *were primaiily exccutne, and it derived such,legis

S|

Powers,

Executive.
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during the minorities of Henry I1I, Richard I, and Henry V1,
and during the absence of Henry V in France; its executive
powers were enormous. It provided funds with which to
carry on the administration, regulated trade, exercised special
control over Yoreign merchants and attempted to provide for
the maintenance of order. It became, in fact, the wielder
of the severeign power, and under Henry VI was practically
independent. .

* (6) Legislalive. Previous to the formation of a repre-
sentative Parliament, the power of legislation was exergised
by the King in Council ; e.g. the Statute of Rageman (1296,
4 Edw. 1) was ‘accorded by our Lord the King and by his
Council®,) and in 1283 ‘the King by himself and by his
Council ordained and established® the Statute of Acton Burnel
(11 Edw. I), But the desire to obtain a2 wider sanction for
his measures, sometimes induced the King to make the
magnates a party to his legislation. Thus the Statute of
Mortmain (127y, 7 Edw. 1) was enacted ‘&y rhe advice of
our Prelates, Farls, Barons, and other of our subjects being
of our Councd') and before issuing the Statute of West-
minster II (1285, 13 Edw. I), the King called together zke
Prelates, Earls, Barons and his Council a! Gloucesler *)
After the admission of the Thiid Estate to Parliament the
practice arose of enacting laws ¢ &y the assenl of the Prelales,
Larls, and Barons, and af the 1equest of the Commons". But
the Crown 1n Council sull retained the power of legislation,
and cnactments in which the Commons did not participate
were frequently made during the mediaceval period.

The Council exercised the power of altering Statutes,
either by extending their piovisions, or by relaxing them,
as in the case of the Statutes of Prosors (p. 282).

(¢) Deliberative. The Council was a permanent body of

lative, political, taxative, and judicial authority a- it had, from the person
of the Kiog, although many of its members would have a constitutional
share of those powers as bishops and barons.'—Stubbs, 1i. 259.

! Statutes of the Realm, 1. 44 2 ]bid. 1, 53.

¥ Id. i. 51, ¢ Ibd L 71,

¥ Tlus furmula was first employed n 1327,
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wdvisers, ready to deliberate and give counsel on all political

matters submitted to it by the King. It advised on questions
of peace and war, and on treaties, and also received and
answered numerous petitions, not only from private indi-
viduals, but also from the Commons. In 1280, these petitions
in council became so numerous that only the most important
were reserved for the King and Council, the rest being
sorted, agd sent to the various courts?®; shortly afierwards
official ‘receivers’ of petitions were appointed, ’

(¢) Financial. The Council was charged with the duty Fuascial
of auditing the royal expenditure, and of raising loans, more
especially under the Lancastrian Kings, when power was
granted them by Parliament to give security up to a certain
sum, varying from £20,000 to £100,000. The Council
often raised money by arbitraty exactions, espedially Zemp.
Richard 1I; and occasionally the Lords of the Council
themselves lent large sums, or pledged thcir credit as
security.

(¢) Judicial®. 1t acted as a Court of Appeal (from 11%8), judiciat
and as a court of first nstance for the trial of powerful °
offenders. After the Curia Regis, or committee of the
Council, had developed into the Courts of Common Law
(p- 58), the Coundil lnst much of its jurisdiction; it still,
however, retained some special judicial powers, which were
chiefly exercised for the assistance of the weak or the poor,
and for the maintenance of order® It frequently showed
a tendency to encroach on the jutisdiction of the common
law, and in consequence complaints were made against the
arbitrary exercises of the Council's judicial power, and

! Stabbs, ii. 264

* ‘Lhe legislative powers of the Privy Council, and the Appellate
Junsdiction of the House of l.ords, are due to the fact that ongmally
the members of the Concilism Ordinarium, or judicial body, were also
members of the great counal, or legislative body. As the House of
Lords developed, there grew up a tendency to regard the judges, and
other members of the Concilium Oy denewium, who appcared, as ¢ asses-
sors,’ fromn Edward 11T they ceased to attend, the Lords 1etammng
the Appellate Jurisiction (p. 8y).

¥ Anson, il 87.
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its infringement of the liberty of the subject, during the
reigns of Edward III (1331, 1351, 1353, 1354, 1362, and
1368); Richard 1I (1390, 1391, 1393); Henry IV (1399);
Henry V (1416); and Henry VI (1422).

During thé disturbances of Henry VI’s reign, the cases
in which the Council exercised its judicial power were
almost #lways those of the more powerful offenders, who
could have been reached by no lesser court. The usual
method of proceeding was by summoning the accused parties
before the Council.

The Councd) 'The Council from Henry VI.
%‘:,,w;' History. During the reign of Henry VI, the term Priyy
* Council (concilium secretum or privafum) came into use,
and was applied more especially to those paid and sworn
councillors, who habitually attended, and took the oath of
Ordina secrecy. From the time of Henry VIII, up to 1641, ordivary
gtm“’l councillors existed side by side with privy councillors. The
Counclllors  former possessed no administrative powers and were merely
summoned to give legal advice or (perhaps) to sit in the
Star Chamber. They are the progenitors of the modern
Tudor Queen’s Council’. During the Tudor period, the Council,
period, though all-powerful in the nation, was subordinate to the
sovereign, specially Zmp. Henry VIII, owing to the strength
of the Tudor character, the collapse of the nobility after the
wars of the Roses, and the introduction of commoners to the
council board—a practice begun by Edward IV, and carried
on by subsequent Kings®. This subserviency continued under
the first two Stuarts, who used the Council as the instru-
ment of their illegal demands until 1641, when most of
its powers were swept away (16 Car. I, c. 10). After the
Restoration, in 1660, all councillors were sworn of the Privy
Council, and though the cusfom soon arose that only those

! Thus, at the present day, a member of the Council does not attend
the meetings unless specially summoned.

? Before the rebellion of 1836, one of the popular grievances was
‘that the Privy Council was formed of too many persons of humble
birth, whereas at the bLeginning of the reign it had consisted of a much
large! number of nobles.'—Gneist, ii. 178 note.
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specially summoned should appear, the right of aitendance
lies with every individual member, ¢.g. the Dukes of Argyll
and Somerset attended without a summons on the death
of Anne, 1714. Charles 1I, finding the numbers of the
Council unwieldy, began the practice of governing by
a Cabinet (p. 48), and though an attempt at re-ofganisation
was made in 1679, by Sir William Temple (infra), the
Council spon ceased to govern the country. The Privy
Council was formerly dissolved zps0 fac/o at the King's death,
but, by an Act of 1707 (6 Anne, c, 41), continyes now to
sit for six months after, unless previously dismissed by the
SUCCessor.

Compostiion.

Edward 1V introduced commoners into the Council, which,
al the close of the reign of Henry VI, had been composed
exclusively of magnates. This practice was continued by
Hexry VI, and the nurabers of the councillats, wha in
former days were about twelve, increased considerably. In
1553, in which year the Council was regulated by Edward
V1, the numbers were forty, including two judges, and
twenty-two commoners; this body worked in five com-
mittees, on the most important of which (the Committee of
State of twenty members), sat seven commoners. Under
James 1, and Charles I, the members of the Council were

. chicfly peers. Charles II, finding the large numbers of the

Privy Council an impediment to the transaction of business,

entrusted Sir William Temple with the duty of re-organising Tempic's

the Council, 1679. The Council was to consist of thirty,
instead of fifty members, and was to ‘represent the different
influential bodies of the nation. Membership was to be
conferred on various bishops, judges, and leading members
of Parliament, and the whole * Council was to derive weight
from its collective property'” It was soon found, however,

' Dicey, Privy Council, p. 13g. ¢ Tha scheme,” says Dicey ‘ was an
ingcuioys attempt to combine the old system of goscrument by a Council
with tfe merits of the modern plan of government by a Cabmet, furmed
from the principal Parliamentary leaders ot the day. :
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that this body was too large for the secrecy desired, whilst
the different elements, of which it was composed, made it
useless as an executive body, in which unity of action was
indispensable.
Modera At the plesent day the Cabinet, and not the Privy
Couscil.  !Council, is the body which advises the Crown. The latter
is now merely a ‘formal medium for expressing the royal
pleasure in certan matters of executive govergment. It
meets for the purpose of making Orders, issuing Pro-
clamations, or attending at formal acts of State’.’ Privy
" Councillors aie appointed for hfe, but can be removed by
the King or at their own request. The members of the
Cabinet are necessarily members of the Privy Council,
but ‘beyond these there is a group of persons eminent in
political life or in the service of the Crown, on whom the
rank of Privy Councillor is conferred as a complimentary
distinction® Such members never attend a session of the
Council without special summons. The Acs of Settlement
1701 (12 & 13 Wm. III) disqualified an alien born for
appointment to the Privy Council, but the disqualification
was removed by the Naturalization Act of 1870.
Powers of the Privy Council.
Powers to (x) Upto 1641 these were enormous.  Under the Tudors,
164t the Council, though subordinate to the sovereign, was very
powerful ; the King, in increasing his Council’s power, was in
reality increasing his own. The Council, /emp. Edward VI,
at whose accession it acted as a Council of Regency to assist
the executors appointed by the will of Henry VIII, was
divided into five committces, the chief of which was the
¢ Committee for the State,’ the real Privy Council ; the other
committees were composed of ordinary councillors, Under
the first two Stuarts, the Council became the instrument of
illegal demands and exactions.
During this period, it arrogated to itself enormous
judicial powers, which wese exercised through the Courts of
Star Chamber, the North, and the hike (pp. 52 sq.). I legis-

o 1 Anson, i, 133, 143, ? 1bid, n. 133.
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lative authority was greatly strengthened by the Act which
*gave the royal proclamations the force of law (1539, 31

Hen. VIII, c. 8), and by the statutes 34 & 35 Hen. VI1IL
Though these were repealed in 1547 (x Edw. Vi, c. 12),
proclamations were frequently made (p. 170).

~ (3) In 1641, by the abolition of the Star Chamber, oSt Powers from
of the powers of the Council, except the political ones, were ™*"
swept awjy. It retains the power, however, to inquire into

all offences against the Government, and to commit offenders,
thoygh those committed can claim their writ of kabeas corpus.

It also remained a Court of Appeal from the Admiralty and
Colonial Courts, and in cases of lunacy, idiocy, or divorce;

in 1833, by 2 & 3 Wm. IV, c. 92, 1832, these Appeliate Judicial
powers, together with those of the Commission of Delegates

in ecclesiastical cases, were transferred to the Judicial Com-
mittee of the Privy Council, which still exists with jurisdiction

in Colonial appeals and in certain ecclesiastical cases (Public
Worship Regulation Act 1874).

From 1679, when Temple’s schcme failed, the Council
has ceased, as a body, to take any part in the admnistration,
which is carried on by the Cabinet, though an attempt was
made to revive its power, by a clause in the Aect of Setile-
ment, to the cffect that ‘all matters and things relating to
the well-governing of this kmgdom, which are properly coz-
nizable in the Privy Council by the laws and customs of this
realm, shall be transacted there, and all resolutions taken
thereupon shall be signed by such of the Privy Council
as shall advise and consent to the same.’ This clause was
repealed in 1705 (4 Anne, c. 8). The Privy Council is
still, however, in theory, the only instrument through which
the sovereign can excicise his prerogative, being the only
body of ministers recognised by law, and retamms certain
powers of legislation, e.g. the issuing of Orders 1in Council,
It works at the present day by means of committees, which
have considerable powers in regulating matters under their
contesl, e.g.—

The Board of Trade, established on its present basis 1786, m of
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a3 the successor of the Committee of Trade and Planta.
tions (appointed by Charles 11, 1668'), and charged with the
control of merchant shipping, trade, railways, and the like.

The Judicial Commitiee (p. 45).

The Commtitee of Education, appointed 1839.

The Local Government Board, established 1871, in the

kool . Dlace of ¢he Poor Law Board, charged with matters concern-

ing the public health, improvement of towns, and the like.

Pdp\.r,ilezuof * The Privileges of a Privy Councillor consist now

Councilipr.

ford
President.

Oath of
Office.
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(s) Minist
are -
sible to the

The nauon

inerely in the right to bear the title of Right Honourable; in
1487, however (3 Hen. VII, c. 14), it was made felony for any
bf the King’s servants to conspire against the life of a Privy
Councillor; and in 1711 (9 Anne, c. 21), in consequence of
the attempted assassination of Harley by Guiscard, to assault
a Privy Councillor in the execution of his office was made
felony without benefit of clergy; this was repealed 1828
(9 Geo.1V). In 1539, by 31 Hen. VIII, c. 10. the Lord Presi-
dent of the Council was declared to have precedence next
to the Lord Treasurer; this office ¢ was revived by Charles I1
in the person of Anthony, Earl of Shaftesbury.’

The oath of a Privy Councillor was to give advice accord-
ing to the best of his discretion, and for the King’s honour,
and the public weal; to keep the King’s counsel secret; to
avoid corruption, and to act in all things as ‘a good and true
councillor ought to do to his sovereign lord3’

Ministerial responsibility.

The responsibility of ministers to Parliament did not become
an established principle till the close of the seventeenth
century. Inthe middle ages, the executive power was wielded
by the King in Council, and at first he alone had the right to
appoint and dismiss his ministers. Ministerial responsibility
meant responsibility to the Crown. But as early as 1191 the

m,,‘: barons and bishops unconstitutionally deposed the justiciar
King's minie William Longchamp for abuse of power, and from the reign

! ¢The first suggestion of such a department appears to lmve been
given under the Protectorate,’—Trail, Central Government, p. 13
? Blackstone.



THE COURCIL AND COURTS. 47

of Henry ITI we can trace the idea of securing the redress of
administrative abuses by maintaining a2 hold on the King's
ministers. In the middle ages three methods were adopted
for attaining this object.

(1) The claim to elect the great officers of State was
frequently put forward by the barons in the reign of Henry III
(e.g- in 1244), but the King stubbornly resisted, and the
proposal dropped during Edward I's reign. Revived by the
Lords Ordainers it was defeated or dropped in the reign cf
Edward 1II, only to be once more brought forward under
Richard II. It does not seem that the claim was ever really
established, and its failure seems to show that it could not
be carried into practice.

(2) Oaths were often imposed on great officials in the hope
of binding their consciences, but such attempts were nearly
always futile.

(3) The impeachment of ministers (p. 150). The Good
Parliament of 1376 impeached Latimer and Neville, and in
1386 the Commons arraigned Michael de la Pole in the
same way. His condemnation ¢ showed that the great officers
of State must henceforth regard themselves as responsible to
the nation, not to the King only?, and the impeachments of
- 1388 ¢proved that no devotion to the King could justify the
Isubject in disobeying the law of the land.

But such gains proved premature. In the sixteenth century,
it was to the Crown and not to the nation that ministers
were responsible, and though the Tudor sovereigns allowed
Parliament to participate in the punishment of unpopular
ministers, the national representatives showed no inclination
to take the initiative,
~ | But when the Stuart Kings began to rule in opposition to
the- nation’s wishes, the House of Commons attacked the
ministers by whom their policy was carried out.) The claim (@
to punish the advisers of the Crown for offences committed E:gqen-
in their public capacity (¢.g. Bacop 1621, Middlesex 1624). Fatamens
grew into a claim to control their policy by punishing them

! Stubbs, 1. 563.
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for adopting measures which Parliament considered to be
contrary to the interests of the nation (¢.g. Buckingham
1626, Strafford 1643, Clarendon 1667), The impeachment
of Danby in 1679 (p. 153) established the principle that
a minister cannot plead the royal commands in justification
of an illegal act, while the trial of Oxford in 1715 showed
that a minister is personally answerable for acts of policy
even when they are carried out at the order of the
-Fovereign.
K After the Revolution of 1688, the responsibility of ministers
llto Parliament became a recognised constitutional docfrine,
and in order to fix on individuals the responsibility for
particular measures, the Ac/ of Setflemeni (1701) laid down
that resolutions should be signed by thos¢ Privy Councillors
who had advised their adoption®.
At the present day, ministers are responsible for every act
&€ the Crown, and in the wards of Prafessor Dicey ¢it is now
Awell-established law that the Crown cap act only through
Ministers and according to certain prescribed forms, which
absolutely require the co-operation of some Minister, such as
a Secretary of State or the Lord Chancellor, who thereby
becomes not only morally but legally responsible for the
legality of the act in which he takes part. Hence, indirectly,
but surely, the action of every servant of the Crown, and
‘ therefore in effect of the Crown itself, is brought under the
\ | supremacy of the law of the land ®’
TheCabinety The Cabinet ‘is an informal committee of the Privy
Pefinition, || Council ;7 consisting of a *small body of Tnen, who hold or
have held high office, who share the sam¢ political opinions,
and are jointly responsible for their action®’ As a body it
is not recognised by law, and its members derive their
authority from their position as Privy Councillors.
Rise of Historically, government by a Cabinet represents the
solution of the great constitutional problem of the seventeenth.

! This clanse was repeased shortly afterwards

* Law of the Constitution, p. 303.

3 Morley, Walpole (Twelve English Statesmen), p. 147,
* Angon, ii. 511,
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century—how to harmonise the Executive and the Legis-

tive, Finding the Privy Council too large for the despatch
of business, Charles II transacted his ¢ secret affairs * with a few
of its most trusted members. The unpopularity of this Caal
induced Temple to lessen the numbers of the Privy Council,
and make it morc representative (p. 43). His attempt proved
a failure, and Charles reverted to lus previous plan, 2and his
policy was ‘ollowed by James II and William III.

But before Government by the Crown in Council could be
superseded by Government by Cabinet, it was necessary to
establish three principles : —

(1) That the Cabinet should be severed from the Privy
Council.

(2) That it should consist of men belonging to the same
party, and that none but members of the ministry should be
admitted to its ranks.

(3) That it should be brought into harmony with the
legislative body.

(i) The first of these principles was practically settled at
the close of Anne’s reign, and the severance was rendered
complete by the withdrawal of the Sovereign from Cabinet
Councils .,

(ii) The second principle was not established till a much
later date. The members of the Cabal held widely divergent
views, and at first William III purposely chose his ministers
from men of diffcrent partics. Toward the close of his
reign, however, he found it expedient to form homogeneous
ministries, and {tom that time ministries have usually been
chosen from men holding the same political views. This
was a great advance.  But the principle could not be regarded
as established until the Ministry coincided with the Cabinet.
Until the last twenty years of the eighteenth century the
Cabinet was an undefined body, consisting of an outer and
an inner circle, of ‘efficient’ and ‘mon-cficient’ members.

! Sineg, the accession of George T only three nstances are given in
which the king was present at a Cabinet Council. Two of these were
purely formal meetings, and the third rests on doultful authuiity, See
Anson, ii, 38,
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This distinclion enabled ministers who had once been
efficient members of the Cabinet,—7. ¢. who had formerly had
a direct voice in deciding questions of policy—to0 retain
their title of Cabinet minister, ‘even though their political
opponents lield the great offices of state'.’ For instance,
in 1745 the Pelhams insisted that Lord Bath, their chief
politic® opponent, ‘should be out of the Cabinet Council,’
_and in 1775 Lord Mansfield refused to share the responsibility
for various measures passed by the Duke of Grafton’s ministry,
alleging that he was not an ¢fficient member of the Cabinet
when those measures were taken.

Lord Rockingham’s Cabinet of 1782 seems to have been
the first in which there were no non-efficient members; this
practice was followed by future prime ministers, and in 1801,
Addington laid down that ‘the number of Cabinet ministers
should not exceed that of persons whose responsible situations
in office require their being members of it %’

(i) In the fourteenth century, the House of Commons
established its right to impeach (p. 150) ministers for grave
misdemeanours. In the seventeenth, it went further, and
claimed to control their policy and to punish them if such
policy seemed detimental to the public interest. But
impeachment and refusal of supply wcre the only weapons
by which this claim could be enforced, and when these were
made to subserve party purposes, a serious constitutional
difficulty arose. It was obvious that the national repre-
sentatives had a right to control the national policy: it was
equally obvious that no statesman ought to lose his head for
tendering advice to the Crown which was obnozxious to the
parliamentary majority. ‘The problem was solved by
recognising that the Cabinet must be nominated by the
parliamentary majority, and that its members should quit
office as soon as they forfcited the confidence of the national
representatives. A guarantee would thus be given for the
adoption of a policy ag-eeable to Patliament, and the latter
could dismiss a ministry as soon as it failed to carry out

1 Anson, fi. 109,
* Campbcll, Lives of the Chancellors, vi. 327 quoted in Angon, i, 110
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fts wishes, The first point was established by 1715, but
Sir W. Anson is of opinion that the Cabinet was not wholly
dependent on the House of Commons till about 1830.
“There is no instance before 1830 of a Ministry retiring
because it was beaten on a question of legislatidn or even of
,Xaxation.’ But since the passing of the first Reform Bill
‘a defeat in the House of Commons on what the Callinet has
chosen to gegard as a vital issue, has been the ordinary mode
of terminating the existence of a Ministry%” The change is
now, complete. The Cabinet has superseded the Privy
C ouncnl the executive has been brought into harmony with
the legislature, and ministerial crises have taken the place of
parliamentary impeachments. Mr. John Morley * now Viscount
Modey of Blackbuin, notes the following characteristics of Charactes
Cabinet government at the present day. aogenr; oo
1. The collective responsibilily of members of the Cabindt.  emment.
Each minister is individually answerable for the work of his
own department, but he also ‘shares a collective responsibility
with the other members of the Government for everything of
high importance that is done in every other branch of public
business besides his own.” Should the Cabinet fail to carry
an important measure, all its members tender their resignation.
2. The Cabinel is answerable immediately to the Fouse of
Commons and ultimalely to the electors.
Responsibility to the Crown is little more than a con-
stitutional fiction, and responsibility to the House of Lords
only means that the Peers may resist a measure of which it
disapproves until the clectors have shown their wishes on the
subject *.
3. The Cabinct is exclusively seleled f1om one pariy.
In spite of coahtions and occasional conjunctions of
politicians holding dircctly opposite views on fundamental
points %, this principle has been accepted since the beginning
of the eighteenth century.

‘ L:.w and Custom of the Const 1, lax 2 1b, i, 130.
le, 154. ¢ Finance Bill, 1909.
“ ﬁ\;' E:rd Liverpool's Government (1811-1827Y, the members of which
agreed to sink their differences on the question of Catholic Emancipation.
E 2
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& The Supremacy of the Prime Minister.

The head of the Cabinet occupies an exceptional position.
Though in theory chosen by the Crown, he is practically
nominated b.y a majority of his party. On assuming office
he has the right to choose his colleagues, subject to the
approval of the Crown?, but in many cases they are already
designated by public opinion and the wishes of his party.
Jn the distribution of posts the Prime Minister's choice is
perfectly free. He devotes special attention to foreign
affairs, and settles all disputes which arise between diffgrent
departments. With the assent of the Sovercign he can call
for the resignation of a colleague if displeased with his words
or actions, and expects to be consulted by heads of depart-
ments before important departmental vacancies are filled up.

It is only during the present century that the position of
the Prime Minister has been openly recognised, and even now
he is an officer unknown to the law. Walpole, though
exercising many of the powers of the modern Prime Minister,
was obliged to disavow the title, and in 1741 a minority in
the Lords protested ‘that a sole or ¢ven First Minister is an
officer unknown to the law of Britain, inconsistent with the
constitution of this country, and destructive of liberty in any
government whatsoever? DBut in 1803 Pitt declared that
there ought to be ‘an avowed minister possessing the chief
weight in the Council®,’ and his view has gradually prevailed.
Lord Beaconsfield desciibed himself in the Treaty of Berlin
as Prime Minister of Fngland; and on December 2, 1903,
the King by sisn-manual warrant gave to the Piime Minister
place and precedence next after the Archbishop of Yok,

Courrrs GrowING ouT oF THe Privy Councrr.

Court of Star Chamber (probably so called from the
starred chamber of Westminster, in which the meetings of
the Concilium Ordinarium were held as early as the reign

! But ‘royal predilections arfd prejudices will undoubtedly be less and
less able to stand against the Prime Minister’s strong view Jof the
requirements of the public service.” Morley, Walpole, 158.

2 Quoted in Morley, Walpole, 164.
3 1bid. 162. Stanhiope, Life of Pitt, iv. 24
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of Edward III*), originated in the civil and criminal juris- Origin
diction of the Council, and was in fact identical with the
King’s Council acting in its judicial capacity. After the
establishment of the Court of Chancery, this jurisdiction
declined for a time, unul again called into pfominence by
the lawlessness and corruption of juries which followed the
Wars of the Roses. In 1487, the Statute 3 Hen. VII, c. 1,
rendered necessary by ‘the remmnants of vild party struggles,
the partiality and venality of the sheriffs and juries, the inso-
lencg of the magnates and their armed retinues 2, constituted
a committee of the Council, a court with considerable judicial
powers, for the purpose of suppressing the evils arising
from livery and maintenance, and from s<editious and illegal
assemblies. The members of the Court were the Lord
Chancellor, the Lord Treasurer, ihe Keeper of the Privy
Seal, a bishop, a lord of the Council, and the two Chief
Justices ; ¢ their power embiaced the punishment of * murders,
robberies, perjuries, and unsurcties of all men Ining,” in as
full manner as if the offenders had been *convict after
the due order of the law™”” (Under Edward VI the Star
Chamber 1s sull a committce of the Council, but by the
end of Ehzabeth’s reign it had become a judicial body
\distinct from the latter 4. dGneist accribes its power to ‘the
need of the Reformation, with its important inroads on
ecclesiastical authonty and ecclesiasuical property, which,
like all radical transformations, required dictatorial powers,
! Other deisations ate 1) from an Anglo Saxon word signifying to
stecr or govern ; (3) from the court punishing the erimen stelltonatum,
or cosenage \Blachstone); (3) from a chamber 1n which the *Srares)
or contracts, of the Jews were hept, and whach, aiter their expulsion in
1390, was devoted to the use of the Council. )
Two views are held about this Statute, (1) that it created the court
of Star Chamber, which had no previons existence; (2) the detter view,

that it merely confirmed and defined the jun-diction of the Coundil,
which had, as early as the reign of Edward 111, sat in the Chambre des
Froiles. It was ecknowledged by the judges i the ‘Chamber case’
‘that the Court of Ster Chamber had existed long b tore the proclaime
ing statute of 3 Hen, VII as a very high and honourahle Court.’—Sea
Gneist,1. 410, note.  The ‘ Star Chamber,’ as a name, first appears in the
Statutes 1504 (19 Hen VII, c. 14).
* Annals of England, p. 273, note. ¢ Anvon, i. 89,
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that could only in later times be limited and circumseribed
by law,” and to ‘the spirit of persecution and arbitrariness
which, originating in religious controversy, spread an in-
quisitorial spirit abroad throughout the whole of the political
system?” The Star Chamber had at first considerable civil
jurisdiction, e.g. in admiralty cases, in suits with aliens,
in certdfn testamentary cases, and in suits between cor-
Jporations®. Towards the end of Elizabeth’s reign, ¢it had
ceased to render help to the poor or weak, or to remedy
the uncertainties or inadequacy of the common law?/,and
under the Stuarts became merely an instrument for enforcing
the claims of prerogative.

The procedure of the court was entirely unregulated by
law, and consisted in summoning the accused to appear
(by writ of subpoema, or by summary arrest), and then
examining him on oath. The punishments, which were
usually excessive, and often illegal, were imprisonment, fines *,
mutilation®, and whipping; torture (p. 80) was often em-
ployed for the extiaction of evidence and confession; and,
though the court could not inflict capital punishment, it often
procured the condemnation of its vicums by imprisoning
and fining juries, e g. the jurors who acquitted Sir Nicholas
Throckmorton of treason, 1554, were fined and imprisoned.
The Star Chamber took cogmzance of every sort of mis-
demeanor and offence; and especially busied itself with
cases of libel, and with the censorship of the press, 1585
(D 243). It became the practice for the crown to create
offences by proclamation, and to proceed against offenders
in the Star Chamber, but this was declared illegal by Sir
Edward Coke in the case of Proclamations (App. B).

The Star Chamber ‘1epresented a judicial power residing
in the executive, limited by no settled rules, exerciseable
at the royal discretion, and alleging the interests of govern-
™ 1 Const. IMist ii. 184. * Hallam, ii. 30. * Anson, ii. go.

* A Mr. Alington was fined £12,000 for marrying his niece. Sir David
Forbes, for abusing Lord Wentworth, £8,000. Hallam, fi. 35.

3 Prynne, Bastwick, and Burton, for seditious wnitings, were mthilated,
fined Z:,ooo each, and imprisoned in Jersey, Scilly, and Guernsey.
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ment as the ground of its exercise, and its abolition in
1641 (16 Car. I, c. 10) deprived the Crown of a ‘formidable
weapon for the suppression of free speech and writing, and
for the enforcement of proclamations which the King had
no right to make'’ After the Restoration a proposal was
made to establish a similar court, but nothing came of it.

Court of High Commission. The germ of this Court gonnol
may be sgen in the Commission of 1557 appointed by mission,
Mary to inquire into cases of heresy®. But it was not”
permanently established till 1583, when Elizabeth, authorised
by the Act of Supremacy (1559, 1 Eliz. c. 1, sec. 18), appointed
forty-folrtommissioners *to vindicate the dignity and peace
of the Church by reforming, ordering, and correcting the
ecclesiastical state and persons, and all manner of errors,
heresies, schisms, abuses, offences, contempts, and enor-
mities®.” Twelve of its members were bishops, the rest
privy councillors, clergy and civilians. Three commissioners,
one of whom must be a bishop, formed a quorum. Its
powers were immense, and were exercised in a most
arbitrary way, e.g. the oath, ex-officio administered to clergy
suspected of Puritanical lcanings, which consisted in a
stringent and minute cross-examination on oath, from which
there was no escape. In 1610 the Commons presented
a remonstrance against the Court, but its abuse of power
continued until it was abolished by the Long Parliament
in 1641 (16 Car. I, c. 11). In 1686 an attempt was made Ecclesiash
to revive it in the Ecclesiastical Commission Court, con- ::ﬁ:::
sisting of seven members, which was declared ‘illegal and Cour: 1%
pernicious’ by the B/l of Rights, 1689.

Court of Requests, (¢) was ‘an offshoot of the Privy Council Cound
in its judicial capacity'’ It originated in the reign of Reques
Richard II, as a lesser Court of Equity for ‘poor men’s
suits.” Its members were the Keeper of the Privy Seal, and
those members of the Council who happened to be present,
whilst, later, Masters of Reguests were appointed. In 1598

® Anson, ii. 28, go. ? 1Iallam, i. 2032, note.
? Blackstone. ¢ Dictivnary of Eng. History.
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it was fonnd to have no power to put its judgments into exe-
cution, and was abolished_in 1641, at which time it took
cognizance of falmost all suits that by colour of equity, or sup-
plication made to the prince, might be brought before him*.

(¢) Londen, and certain other towns, had Courts of
Requests, or Conscience, for the recovery of small debts,
established in London /emp. Henry VIII. They were con-
firmed by various Acts of Parliament, but provingjnadequate,
were abolished by the County Court Act of 1846.

The Council of the North was established by Henry
VIII in 153%, in conscquence of the insurrection of 1536,
known as the Dilgrimage of Grace®. Iis original objects
were to maintain order in the northern counties of Yorkshire,
Durbam, Northumberland and Westmoreland, and justice
was administered under a Lord President?®; by degrecs,
however, it usurped a great deal of arbitrary jurisdiction,
especially during the presidency of Wentworth. However, it
was swept away by the Long Parliament in 1641, by the same
Act which abolished the Star Chamber (16 Car. I, c. 10).
Its headquarters were at York.

The Council of Wales was set up at Ludlow by
Edward IV in 1478, to administer justice and maintain
order in Wales, and the four counties on the Welsh Marches,
Hereford, Gloucester, Worcester, and Shropshire. Under
James I, complaints were made about the extent of the
Council's jurisdiction in the border countics; and the judges
decided that they were not under the Council’s authority.
It was practically abolished in 1641 (16 Car, 1, c. 10. sec. 2),
and formally so in 1689 (1 \Wm. and Mar. ¢. 27.)

Court of Wards was established in 1540 (32 Hen. VIII,
c. 46), to administer feudal wardships, and to make certain
inquiries, on the death of a tenant in chief, into the extent of
his possessions, and the age of his heir, in order that the

! Blackstone. ? Hallam, ii. 42.

3 ¢A concurrent jurisdiction ¢vith the Council of the North was exer.
cised further by the three Courts of the Scotch Marches (East, West,
and Middle Marches), which included Northumberland, Cumberland,
and Westmoreland.'—Gneist, ii. 189
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King’s rights might be exacted, 1t was further regulated in
the following year by 33 Hen. VIII, c. 22, when the cognizance
of Liveries, or feudal investitures, was added to it. The
Court was a Court of Record?, and its chief officer was the
Master of the Wards. The jurisdiction was® oppressively
exercised during the reigns of James and Charles I, and was
condemned by a parliamentary resolution in 1645. The
Court wassabolished by statute in 1660 (12 Car. II, c. 24). |
Court of Augmentation of the King’s Revenue was CourtofAsg

estalished in 1536 (27 Hen. VIII, cc. 27, 28), for the super-
intendence and regulation of the revenues of the Jesser
monasteries, which had been taken over by the Crown. It
was a Court of Record, and was presided over by a Chancellor.
It ceased to exist in 1533 (1 Mary, sess. 2, c. 10).

Cour1s or Law. Courts of

The Curia Regis was at first the same as the Commitiee :::::Regi.
of the Commune Concilium, known as the Permanent Council.
By degrees the term Curia Regis, or Aula Regis, began
to be used to denote the King’s Council in its capacity of
a Supreme Court of Justice, with the King at its head, and in
the reign of Henry I appear traces of a definite organisation
and staff, the result of the labours of Bishop Roger of Salis-
bury. The Curia Regis, which at this time always followed
the King, was occupied at first more especially with financial
business, in which capacity it was called the Exchequer (snfra).
«Jts members were the great officers of the household, such as
the Constable, Chamberlain, Steward, Marshal and Butler,
and a number of officials, such as the Justiciar, Chancellor and
Treasurer, who were appointed by the King to help carry on
‘the work of government?, In its judicial capacity, the

! ¢A Court of Recoid is that where the acts and judicial proceedings
are enrolled in parchment for a perpetual memorial and testimony.'—
Blackstone.

Courts of Record are the King’s Courts, and they alone have the
power of inflicting fines and imprisonment.

3 ¢t is even possible,’ says Br. Stubtx (Const. Hist. i. 388). ¢ that
a close examination of existing records would show that all officers
who di¥fcharged judicial functions were members, under some other title,
of the King's Hounsehold.’
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Curia Regis acted as a Court of Appeal from the Jocal
courts, and as a Court of First Instance in cases in which the
tenants in chief, who were too powerful to be reached by the
lesser courts, were concerned; when special leave was ob-
tained from the King, ordinary cases could be brought before
the Curia Regis. The Curia Regis also was in close con-
nectionwand communication with the local courts by means

_ of its travelling justices, who, towards the end of Henry I's
reign, began to make circuits of the country for purposes of
finance and justice (p. 252). Under Henry II, the increased
judicial business of the Curia had caused the number of
judges to become so large (r8) that the King, in 11%8,
appointed five of them to sit regularly in Banco, to hear all
complaints, and to transact all the business, which subsequently
fell to the three Courts of Common Law (iz/7a); at the
same time Henry transferred the appellate jurisdiction to the
Concilium Ordinarium (p. 41). The limited body of judges
"was the origin of the Courts of King's Bench and Common
Pleas ; the system was slightly modifiedin 1179. The Curia
still continued in theory, though not in practice, to transact
its business in the presence of the King, and continued to
follow him!, to the great inconvenience of all concerned. It
was shortly afterwards broken up into the three

Courts of Common Law, ¢. g.—

(1) Court of Exchequer (from the chequered cloth of the
table where the accounts were taken), probably uniting Anglo-
Saxon and Norman machinery, dates from William I, though
it was not fully organised until Roger of Salisbury’s time,
in the reign of Henry I. It was concerned with the assess-
ment and collection of revenue, and was presided over by
the Justiciar, with whom were the Chancellor, Treasurer, and
other officers of the Curia Regis, called, when sitting in their
fiscal capacity, darones scaccarii (p. 252). In these darones,
travelling for assessment, originated the inerant justices. The
Exchequer, the first courtto exist, from the early importance
of financial matters on which everything else dependegd, was

1 E.g.in 1297 Edward I removed the Law Courts to Shrewsbury,
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for some time almost indistinguishable from the Curia Regit,
of which it was originally the financial side; it split off,
however, /emp. Henry 11, and became a separate court, with
a distinct staff of officers, from Edward I. Exchequer
sessions were held at Easter and Michaelmas, at Westminster,
when the Sheriffs attended, and paid in their dues for ferm,
Danegeld, pleas, etc. There were two divisions, (§) LX- Exchequer
chequer of Account, which received reports, negotiated business °, Account.
and tried revenue cases, (2) Excheguer of Receipt which Excheqnerd
receiyed and weighed the money. The records of the court ~*~%"
were preserved on three rolls. One, called the Pipe Roll, Exchequer
was kept by the Treasurer, another called the Roll of the
Chancery, by the Chancellor, and the third by an officer
nominated by the King. Barons of the Exchequer, presided
over by a Chief Baron (first appointed 1312), decided
financial disputes between the King and his subjects, e. g.
cases of Bate, and Hampden (pp. 198-200). Common Pleas
were forbidden to be heard in the Exchequer 1282, and also by
the Statute of Rhuddlan (1284), by the Articult Super Cartas
(1300), and by the Ordinances (1311). The Exchequer

,had common law and equitable jurisdiction only in cases in
which the King was specially concerned, but by a legal
fiction, the rights of other courts were encroached uvpon,
e.g. a plaintiff, 4, by alleging that he was a debtor to the
King, and could not pay because he could not recover a debt
owed him by B, could bring his suit against B into the

court. This has been rendered impossible by an Actof 183a,
The equitable side was abolished 1841 (5 Vict. ¢. 5) and the

i Exchequer business was transfeired to the Exchequer division

» of the High Court of Justice, 1873, by the Supreme Court of

\ jud:calure Act, 36 & 37 Vic. c. 66, and is now, by an Order

in Council of 1881, assigned to the Queen’s Bench division.

(2) The Court of Common Plas; Magna Carfa provided
that common pleas, r.e. civil suits between subjects, shoulcl?l
be held in a fixed place, and not*follow the King'. This

1 ¢Ceémmunia placnta non sequantur coriam nostram, sed teneantur
in aliquo loco certo.'—Magna Cazta, art. 15.
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led to the establishment of the Court of Common Pleas
at Westminster. In common with the Exchequer and the
King’s Bench, it seems to have received a separate staff of
judges towards the close of Henry IIl's reign, and under
Edward I, the three courts became entirely diftinct. The
Articuli Super Carlas, 1300, provided that no Common Pleas
should be held in the Exchequer. The Court of Common
Pleas had .originally the cxclusive jurisdiction in actions
concerning real property. It was merged in the Common
Pleas division of the High Court of Justice, 1873, but is now,
by an Order in Council, 1881, transferred to the Queen's
Bench division. The number of judges seems to have
varied considerably, e.g. #emp. Edward 111, there were nine,
Edward 1V, four, Edward VI, seven, James I, five; subse-
quently the ordinary number was four, presided over by
a Lord Chief Justice .

(3) The Court of Kng's Bench as a distinct tribunal Kifks
probably dates from 1178. In that vear Henry II, finding
the staff of the Curia Regis too large, reduced its number to
five judges. They were to sit ‘sin Banco nominally ‘coram
rege) .nd ‘were 1o hear all the complaints of the kingdom
and do right®’ Difficult cases were to be reserved for the
1oyal hearing. Prior to 1873 the court might follow the
King, because in theory, the latter was always present at its
sessions ; e.g. Jemp. Edward I, it sat at Roxburgh, but
practically from Richard II, it has sat at Westminster; and
from Henry VI, the King has ccased to preside in person,
though Edward 1V sat for three days ‘to sce how his laws
were executed. In the Arfiuli Super Carfas, 1300, it was
provided that ¢ the King’s Chancellor, and the justices of his
bench, shall follow so that he may have at all times near unto
him some that be learned in thelaws3' Its jurisdiction, both
civil and criminal, was very great, and its business comprised
all that of the old Curia Regis, which was not transferred to

-

Y The Common Pleas were presided over, femp. Edward I, by
a Capitdhs Justiciarius, the first being Gilbert de 1'reston.
* Stubbs, i. Go1. 3 Blachstone.
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the Courts of Exchequer, and Common Plexg, It had special
jurisdiction over all inferior courts, and civil corporations, and
¢ protected the liberty of the subject by speedy and summary
interposition.” It had two sides, the Crown side, which took
cognizance of all criminal causes, and the Pla side, which
took cognizance of all civil causes, except those concern-
ing the revenue, and real actions. It was presided over
by a Chief Justice and four judges. The Court of King's
Bench is now merged, by the Act of 1873, in the King's
(or Queen’s) Bench division of the High Court of Justice®. .
?:ﬂ".c:f The Court of Chancery, whose early history is inti-
ry. : .
mately connected with the royal Council, sprang from the
Concilium ordinarium exercising its functions as a Court of
Equity.  Appeal and Equity. Equity turns on the idea of the King's
perfection, and his power to amend the law, and to redress
grievances for which there is no relief at common law. The
Chancellor, as the chief legal officer of the Council, presided
over it when exercising its judicial functions in the King's
absence. From the reign of Henry II, all suits were begun
by writ; offences and cases, for which no special writ existed,
could not be tiied; to obviale this difficulty, the drawing up
 Glerks c-rny of special writs to meet such cases was entrusted to Clerks
W n Chancery, femp. Edward I 1n 1380, *matters of grace and
favour’ were to be reported on by the Chancellor, before
being referred to the King; and in 1348, the Cour? o
! For the history of the Common Law Courts, v. Foss's Judges,
vola ii. and v,
Courts as at present existing—

1. House of Lords. Final Court of Appeal,
3. Supreme Court of Judicature,

| |
(a) Coust of Appeal, (&) High Cowl of Justice.
to which ajppeals |
lie from the varnious ! | f
Divisions of the Queen's Bench Chancety Probate, Divorce,
High Court of Iivision, Division,  and Admiralty
Justice, . Division.
A few local courts exist at the present day with special procedure,
¢ £. the Lord Mayor's Court, London; the Court of Passage, ti\erpool;
the Salford Hundred Cowrt, Manchester; and the Tolzey Court, Bristol,
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Chancery was established, by an ordinance specially giving

cellor authority in matters of grace; at the same
time Chancery ceased to follow the King. The equitable
jurisdiction of Chancery grew rapidly under Richard 11, in
whose reign John Waltham, * by a strained interpretation of
the Statute of Wesiminster 11, devised the writ of subpoena, Wik of
returnable in the Court of Chancery?,’ by which a suitar could ™
compel his.adversary to appear. From 1394, it stands out
with great distinctness, and gradually increases its power, in
spite of remonstranccs made by the Commons during the
Lancastrian reigns. There were continual struggles between
Chancery and the Common Law Courts, as to whether the
former could remove causes from, and reverse the decisions
of, the latter; e. g. between Sir Edward Coke and Lord
Chancellor Ellesmere, when James I decided in favour of
Chancery, 1616, ¥rom Edward IV to Charles 11, the system
of equity did not make much progress; from that time,
however, it was gradually periected, until it reached its zenith
under Lord Eldon. In 1825, the administration of the
Court of Chancery was freely discussed in Parliament, and
a Commission appointed to inquire into the matter ; its pro-
cedure was greatly Lettered in 18g2. Chancery became
a division of the High Court of Justice by the Act of 1873.
(See Chancellor, p. 2355.)

The Court of Exchequer Chamber was a Court of Ex(.heqcu
Error with no original jurnsdiction. It was instituted in ©
1357 (31 Ed. III, c. 12), as a Court of Appeal fiom the
Common Law side of the Exchequer ; its members were the
Lord Chancellor, the Lord Treasurer, and the judges of the
King's Bench and Common Pleas. In 1585 (27 Eliz. c. 8)
the judges of the Common Pleas, and the barons of the
Exchequer, were empowered to try appeals from the Court
of King’s Bench, The Court was again reconstituted in
1830 (11 Geo. IV, 1 Wm, IV), It is now merged in the
Court of Appeal. Causes whichsthe judges found ‘to be
of great weight and difficulty’ were sometuimes heard in the

! Blackatone.
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Court of Exchequer Chamber before judgment was given
in°the Court below. Appeals lay from this Court to the
House of Lords.

Forest Courts. A system of independent Forest Couris
was establisned by Henry 1, and perfected by Henry II;
they were formerly held with great regularity, but the *last
Court of Justice Seat of any note’ was held %mp. Charles I
before the Earl of Holland!. The Forest Courts, which
were regulated in 1641 (16 Car. I, c. 16), fell into disuse at
the Revolution of 1683. They were four in number—

(1) The Court of Altackments, or Woodmote, held every
forty days to inquirc into offences against zer? and venison,
i.e. against the trees and covert, and against the game.

(2) The Court of Regard, held every three years for the
expedifafion of dogs. f.e. the cutting one of the three claws,
or the ball of onc of the forefect, to prevent their hunting.

(3) The Court of Sweinmote, hield three times a year for
the trial of general offences.

(4) The Court of Justice Seal, or chief court held before
the itinerant justices of the forests for the trial of all cases
connected with the forest. (Sce Forests, p. 183.)

CoCRTS CONNECTED With 1HE WaAR DFPARIMENT.

Court of the Marshal and Constable, otherwise known
as the Curia Miltaris, or Court of Chivalry, was a court
formerly held before the Earl Marshal, and the Lord High
Constable. By a statute of 1390 (13 Ric. 1I, c. 2), it had
jurisdiction over ¢ pleas of life and member, arising in maiters
of arms and deeds of war, as well out of the realm as in it?’
and was in the days of chivalry much frequented asa court
of honour. Appeals lay fiom it to the King. Since the
Duke of Buckingham was deprived of his post in 1514, the
office of Lord High Constable has been revived only on
special occasions, and the court has been leld before the Earl
Marshal alone, with jurisdiction in civil matters, In 1641,
the Earl Marshal's Court was temporarily abolished as

1 Blackstone, % lhd.
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‘s grievance.’ It was last used in 1737. The College of
Arms is its descendant at the present day. (See Conslable
and Marshal, p. 258.)

Court of Admiralty was established by Edward III, Admiaity.
::rc 1350, and was held before the Lord ngh Admiral
(p- 257), or his deputy. It had both criminal and civil juris-

* diction, and took cognizance ‘of all crimes and offenccs
committed gither upon the sea or on the coasts out of the
,body or extent of any English county®” By a law passed in
the rejgn of Henry VIII the cases in the Court of Admiralty
were allowed to be tried by jury. The Admiralty Courts
were regulated and their powers limited 1390 (13 Ric. II,
c. 5); 1392 (15 Ric. I, c. 3); 1401 (2 Hen. IV, c. 11);
1536 (27 Hen. VIII, c. 4, by which a royal commission
was empowered to try pirates, owing to the process of the
Adminalty Court being inappropriate to such cases); 1537
(28 Hen, VIII, c. 15); 182%, 1828, and 1840; whilst their
criminal jurisdiction was taken away 1844. The Admiralty
Court was, by the Act of 1873, transferred to the Probate,
Divorce, and Admiralty division of the High Court of
Justice. There was until recently a Prize Court for the
decision of questions connected with prizes and booty mn
time of war.,

Courts oF 1HE HouseEnoLp DEPARTMENT. Houselold
Department

Court of the Lord Steward of the Household was Courtof
established in 1541 (33 Hen. VIII, c. 12), on the precedent Srrard.
of a statute of 1486, empowering the Lord Steward to try
charges of treason brought against members of the royal
household ; it had jurisdiction over ¢ all treasons, misprisions
of treason, murders, manslaughters, bloodshed, and other
malicious strikings 3, within two hundred feet of the palace
gate, Part of its jurisdiction was taken away in 1829, and
the rest in 1849. From it must be carefully distinguished—

The Court of the Lord High Steward of Great Clgnrtﬁl
Britain, which is constituted, pro JAac tice, to try peers Steward

!} Blackstone. 1 Ibid.
r
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accused of treason or felony, when Parliament is not siting.
A Lord High Steward, being appointed by a commission
under the Great Seal, could summon an indefinite number
of peers to by the case; though not less than twenty-three.
This practically gave the Crown the power of securing
a judicious selection of peers. In 1696, however (7 & 8
Wm. i1, c. 3), the right of attendance was given to all peers.
Court of the Marshalsea was of very old origin, and was
held before the Steward, and the Marshal of the King's
household, to administer justice to the King’s servants, It
was regulated by Statutes of 1300 (28 Ed. I, c. 3), 1331
(s Ed. III, c. 2), 1384, 1390, and 1436. By the Statute of
1390, its jurisdiction was extended to a radius of twelve miles
PalaceCourt. from the King’s palace. It was abolished in 1849. With
it is closely connected The Palace Court (Curia Palatit),

erected by Charles I in 1631, to try personal actions within

twelve miles of Whitchall Palace. It was abolished in 1849.

Comst of
Marshalseh.

Conrts of CourTs OF SPECIAL JURISDICTION.

pecial .

é“:n’ﬂ:;"’“' The Stannary Courts (Sfanmnmum, tin) are courts of
Courts. record for the administration of justice amongst the tinners

in Devonshire and Cornwall. A charter of 1305 confirmed
the ancient privileges of the tinworkers to sue and be sued,
except in cases of land, life, and member, in the Stannary
Court only, before the Vice-Warden of the Stannaries; these
privileges were again set forth ina Statute of 1377. In 1312,
Strode, a member of the House of Commons, was imprisoned
by the Stannary Court for having proposed a bill for the
regulation of the tinworkers. The Iouse declared these
proceedings void (4 Hen. VIII, c. 8). (Sce Privileges of
Parliament, p. 107.) In 1607, the judges held that no writ
of error lay from the Stannary Courts to any Court at West-
minster, though an Appcal lay from the Under Warden to the
Lord Warden, and thence to the Privy Council of the Prince
of Wales, as Duke of Cornwall. In 1855, the appeal lay
from the Lord’ Warden to the Judicial Committce of the
Privy Council, and now lies to the Court of Appeal of the
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Supreme Court of Judicature. These courts became the
engine of an arbitrary prerogative, which robbed the mining
districts of the west of the benefit of the common law’.
They were misused by the Stuarts, and accordingly regulated
by the Long Parliament (1641). In 1873 the jurisdiction
of the Lord Warden was transferred to the new Court of
Appeal (p. 221).

Qourts of the Cinque Ports, #.e. of the ports of Sand- Cﬁmtl'hu
wich, Dover, Hythe, Hastings, and Romney (to which were
subsequently added Winchelsea and Rye). These ports had
special privileges and jurisdiction as early as the time of
William I, and had courts of their own where the King's
writ did not run (except prerogative wrils such as Aadeas
corpus). These courts were held before the mayor and jurats
of each port, a writ of error lying to'the Lord Warden's
Court at Shepway, and thence to the King's Bench. They
were the Courts of Brotherhood, and Guestling, in which
matters concerning the supply of ships were regulated ; the
Court of Chancery, held at Dover; the Court of Shepway,
the highest of all; the Court of Lodemanage concerning
pilots, the jurisdiction of which was transferred to the Trinity
House by 16 & 17 Vic. ¢, 129; and the Couit of Admiralty,
which is still held at Dover. (See Cingue Porfs, p. 220.)

Oourts of the Counties Palatine. The Earls of the County
Palatine Counties of Chester, Lancaster, and Durham had Conrte
royal rights, and the role administration of justice in their
territories, where the King’s ordinary writs did not run; all
writs were issued in the name of the Earl, and offences were
said to be against his peace. They had Courts of Common
Pleas and Chancery, the judges of which were appointed by
the Earl until 1536, when many of the special privileges
were curtailed by 27 Hen. VIII. The Chancery Court of
Lancaster still exists, though the Common Plea Courts at
Lancaster, and Durham, were abolished by the Supreme Court
of Judicature Act of 1873. (See Cdunties Palatine, p. 219.)

Court of Commissioners of Sewers is a court author- Court of

1 Dictionary of Eng. History, art. Stannary Comrts, sioners of
Sewers,
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ised in 1533 (23 Hen. VIII, e. 5), to be appointed, when
required, by a commission under the Great Seal, though
Commissions of Sewers were granted as early as 14a%
(6 Hen. VI, ¢. g). The Commissioners are appointed for
some particular district, and have jurisdiction in the place
named only; their business is ‘to overlook the repairs of sea
banks"and sea walls, the cleansing of public rivers, streams,
etc.’; they form a Court of Record.

Locar Cours.
The Shire-moot (scir-gemot).

Pee-Noruan. (1) Before the Norman Conguesl.

After the
Norman

Copquest,

The shire-moot was originally the folk-moot, or assembly
of the people, as well as the court of the shire. The meet-
ings were held twice a year! (May and October), under the
presidency of the sheriff, or scir gerefa (the royal officer),
who was also the convener; with him sat the bishop, and
the ealdorman (the national officer). Its members were
the land-owners, the reeve, priest, and four representatives
from each township, twelve representatives from every hundred,
and all officials. Judgment lay theoretically with the whole
body of suitors, though practically a committee consisting
of the twelve senior thegns declared the shire report. Its
judicial powers, civil, ecclesiastical, and criminal, were large,
though suitors had first of all to seck justice in the lower
court; if they failed to obtain it, the appeal lay to the shire
court, in which all bu-iness relating to the county was
transacted. New laws were announced in it from time to
time, and in the reign of Athelstan, the Kentish shire-moot at
Faversham is found approving of certain new police laws,
All suitors, on their way to and from the shire and hundred
courts, were under the special protection of the law?, With
the shire-moot popular representation at this time ends.

(2) After the Norman Conguest.

From the reign of William I the bishops ceased to sit in
the shire court, and the latter was deprived of its jurisdiction

1 Sel. Charters, 71, 73. * [bid. 74
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in ecclesiastical cases, However, the Conqueror recognised
the value of English local institutions, and was careful to
preserve the moot’s secular jurisdiction, His policy was
carried out by Henry I, who about 1108, ordaiped that the
county and hundred courts should be held in the same places,
and at the same times, as in Edward the Confessor’s reign ®,
The sheriff, now known as Vicecomes, continued to preside,
though with, increased power, owing to the disappearance of
the ancient ealdorman, and the business was conducted as in
the pye-Norman times. ‘The county courts were at this time
chiefly concerned with the dispensation of justice, both in
civil and criminal cases, and with the assessment of the
revenue (p. 194); these duties were performed by jurors and
judges. Under Henry I, the county court not only performed
all the ordinary business of the shire, but was also called
together to meet the itinerant justices ; in this latter capacity
the court was more completely representative of the county
than at its ordinary sessions® Muagna Car/a contains some
provisions as to the holding of certain assizes in the County County -
Courts four times a year, and limits their jurisdiction by Jobn.
forbidding sheriffs, constables, and bailiffs to hold pleas of
the crown. The charter of Henry III, 1217, provides that
the County Court shall be held monthly®; and it was in
these ordinary meetings, from attendance at which many
magnates and towns were excused ¢, that matters of local or
private interest were transacted; extraordinary meeltings, such
as those to meet the justices, were convened by special writ®,
These monthly sessions were confirmed 1225 (9 Hen. 1II,
c. 35), 1297 (25 Ed. I, c. 35), and 1549 (2 & 3 Ed. VI,
c. 25).
The county business transacted in these courts was:—  Business.
(1) Judicial. The Justices sat there when on circuit; all judicial

1 Sel. Charters, 104, 105,

* It contained ‘the archbishops, bishops, abbots priors, earls, barons,
knigthts, and freeholders, and fiom each towhship four men and the reeve,
and fiom each boiough twelve burghers.”—Stubbs, ii. z20s.

3 Sel.Charters, 340, § 43. * Ibid, 311, Charter of Dunieich.)

 Tbid. 358.
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matiers relaiing to the police organisation of the county
were also managed in the court. The coroners, who kept
the pleas of the crown, were elected in the County Court.

(2) Financial. Taxes were asscssed by knights chosen
in the cowt'. (3) Miltary. ‘The sheiiff summoned the
smaller freeholders, and proclaimed his orders in the court.

The knights of the shire were also, at a later period,
elected in the County Court (p. 135). (See Sheriff, p. 253.)
Even as carly as Magna Caria, 12135, all sheiifls, constables,
coroners, and bailiffs had been forlndden to hold pleas of
the crown, which were transferied to the King’s justices,
and from the time of Edward I the County Courts gradually
lost their power, as they became less and less used for
judicial purposes, In 1846, the modein County Courts,
for the 1ecovery of small debts. wete e<tablished in place of the
Couits of Request (p. 55); ther jurisdiction was extended
in 1850, and hmited ¢quiy powers wae granted 1o them in
1865. These Statutes were consohdated by an Act of 1888
and extended in 1903°% An appeal fiom their decision can
be made to a divisional court of the High Court of Justice,

The Hundred Moot.

(1) Befose the Norman Conquest, met once a month %, and
was convened by the hundreds ealdor. The suitors were all
holders of land within the hundred, or their representatives,
and six 1epresentatives from cach township, ¢z, the parish
priest, the 1ceve, and the four best men. The judges,
though in theory the whole of the suitois, were practically
a chosen body of twelve; this body of twelve appears in
the laws of Lthelred, as a Jury of Presentment, sworn to
present every guilty person in the hundred to justice, and
4mp. Hemy 11, became the Grand Juiy (p. 85).  All suitors
were bound to attend the Court when summoned, under
penalty of a fine. The jurisdiction of the Hundred Court
was both civil aud criminal, though its powers in criminal
cases were, from the first, much diminished by grants of sa.

1 Sel. Chaiters, 352, ¢ 31 Vil ¢ 42,
T Sel Chattas, 710 (Laws of Ldgar, cap §5)
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and soc to private individuals (p. 73). All suits had to be
first tried in the Hundred Court before being taken to
a higher tribunal. The Hundred Court was represented
in the Shire Court by twelve chosen men. The ealdorman
and bishop, owing to the number of hundreds &n the shire, .
could only be present on occasions of peculiar importance.

(2) After the Norman Conguest. Cire. 1108, Henry IA&er
orders that the Hundred Court shall be held as in the time c.m;nu.
of Edward the Confestor?; the ordinary Hundred Court
met, Zemp. Henry 1I, every fortnight, and was occupied
with ‘minor suits and debty; twice a year there was held
the Great Hundied Cowit, for the view of frank-pledge
(p- 74). Under Henry III, 1234, the Hundred Courts for
the adjudication of small caes were to be held every three
weeks ; the Stalute of Merion, 1236 (20 Hen, 11I), cxcused
freemen from personal attendance both at the Hundred and
County Courts; the junsdiction of the Hundred Courts
gradually declined, and in spite of an attempt, in 1340, to
remedy abuses which had crept into the working of the
Courts, they soon fell into disuse. They were abolished,

1867 (30 and 3r Vict. c. 142, scc. 28), by a provision that
no suit that could be biought in a County Court should
be brought in any inferior court.

The Township Moot (/ungemnt), the foierunner of the Townslup
vestry meetings of the present day, was the lowest court,
being, in carly times, often very lile moie than a family
meeting. Its functions were small, and were himited to local
affairs of police and the like. and to the making of dy-Zazt's Bylaws.
(d.e. village, or township, liws). It also clected the reeze,
except in cases of dependent townships, where he was the
lord’s nominee.

The Sheriff’s Tourn (furnus Viccomifis), was held Sheriffs
tuice a jear, in the octave of Easter and Michaelmas, before -
the shetiff, ¢ being indeed only the furn of the shetiff to keep
a court leet in each 1espective hugdred®’ It was intended
to relicve the County Court of the vast number of petty

T Sel, Charters, 104. 4 Llackstone,
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criminal cases, and was, says Dr. Gneist®, ‘a branch of
the County Court by virtue of royal commission, At the
Michaelmas ¢ tourn’ a viaw of frankpledge was taken® (p. 74).
After the Provisions of Westminsler®, 1259, and Slatufe
of Marlborbugh, 1267 (52 Hen. 1lI), exempted the great
men and clergy from attendance at the sheriff’s tourn, it
soon fell into disuse.

Manorial Courts, the outcome of the private )'urisdictions
of sac, soc, etc. (mfra), were—

(1) Court Leet. Lords of manors, who under Anglo-Saxon
laws had rights of sac and soc, or who since the Corlquest
had received grants in which these words occurred, exercised
criminal jurisdiction in a cour/ lees*, This was held once
a year, the lord’s steward acting as president ; its procedure
rescmbled that of the national courts. 1f the lord had the
view of frankpledge (p. 74), his tenants were cxcuscd from
going to the Sheriff’s Tourn: if not, they were merely
exempt from attendance at the court-leet of the Hundred®.
By the Stafute of Marlborough, 1267 (52 Ilen. 1II), all
bishops, peers, nobles, and clergy were cxempted from
atiendance, causing the importance of the Courts Leet
to decline very much, though they are still occasionally
held in certain manors. The Court Leet was a Court of
Record.

(2) Court Customary was a court held in every manor,
under the presidency of the steward, to settle questions
counected with villenage, and copyhold tenure.

(3) Court Barvn (*the court of the darons in the old
sense of frcemen ®’) was a cowt held in every manor before
all frecholders who owed swit and service to the lord, and

! Const. Hist. i. 177.

¥ Sel Coarters, 346. (Charter of 1215, Art. 42.)

3 Ibid. g402. (Lrov. Hest., At 4)

* Stubbs, i. 399. 5 Tuid.

¢ Mr. Maitland, in his intioduction to Select ['as in Manorial
Courts, states that the Coum Baron 1s the court of the loid—cwria
baronis, not the court of the freecholdess, *1 have never seen, nor do
1 know o} any evidence that the frecholders of a manor aie ever dignified
by the title darones.’
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was the descendant of the Township Moot. It was not
8 Court of Record. It was held every three weeks, under
the lord, or his steward, and determined all disputes about
the lands within the manor; at first, it ‘exercised a civil
jurisdiction analogous to that of the Hundred Court, in
real actions as in actions of debt!’; later, the actions
were practically limited to 4os., debt or damager ¢The
mode of procedure was left to the custom of the individual
localities 2.’

Private Jurisdiction was frequently given to the re- Priga!_e .
cipients of large grants of land, and by this means many
lordships were entirely removed from the jurisdiction of the
local courts®. The growth of the private courts materially
increased the power of the great landowners, and diverted
much of the profits of justice from the King. The chief
rights granted were :—

Sac, the right to hold a court for one’s tenants. Sac.
Soe, the right to amercements arising from such a court.  Soc.
Toll, the right to tallage onc's villeins. Toll

Team, the right to the progeny, the brood, the team of Team.
one’s villeins %

Infangentheof, local jurisdiction over thicves who com- Infurgea
mitted the offence, or were apprehended within the lordship®,

Anglo-Saxon Police Arrangements were based pri- AngloSason
marily on the idea of mutual responsibility. At first the ™

magth or kindred of an offender was responsible for his
appearance, but its place was gradually taken by the gi/id

! Gneist, 1. 150, % Ibid., and Glanville, xii. 6.

* They were not exempt from the jurisdiction of the Shire Court until
after the Norman Canguest.

¥ These four definitions are quoted from the introduction (p. 22) to
Tiofessor Maland’s Select Fleas in Manorial Courts. The author is of
opinion that these words comveyed no special rights of jurisdiction—
a view which is opposed to that hitherto received. ¢ On all these words,’
he says, ‘a minimising interpretation seems to have been set :—rfhey
conveyed no right that would not Aave passed without them, they did but
describe the feudal or manorial jurisdictdon, and conveyed no regality,
no, not even the view of frankpledge., Sece also Stubbs, i. 184, note 32,
and Sek Chasters, 78.

¥ Enc. Brit. s« Theft,
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(p- 363) or artificial family'. By the laws of Athelstan,
Edmund and Edgar?, every man was bound to have a Jork
or surety, who would answer for him if accused, If free,
a man could choose his own borh, but if unfree, his lord
was answerable for him. This system was developed by
Canute, who compelled cvery man to be in borh, and at
the sawwe time to register himsclf in a hundred and a #thing *
The union of these two ideas produced frithbork or frank-
Pledge—associations of ten men bound to try and arrest
one of their number if guilty of a crime, and clear themselves
of complicity. In spite of the ‘laws of Edward the Con-
fessor 4 it is probable that this system did not exist previous
to the Norman Conquest: in any case the mutual respon-
sibility of the ten for cach other’s offences was not recognised
until subsequent to that date. The frithbork, which was
known in the North of England as fenmannetale, was presided
over by a borks ealdor. The viaw of frankpledge, afier the
Norman Conquest, was an inquiry held twice a year by
the sheriff, in the Courts Leet and Skeriff's Tourn, into the
condition of the various frankpledges; the time of holding
the ‘view’ was regulated 1297 (25 Fd. I, c. 35). Under
the Norman Kings, the law was administered with a heavy
hand, usually to the prejudice of the English. William I
introduced the custom known as Presentment of Englishry,
by which a murdered man was 1cgarded as Norman,
and the hundied, in which the body was found, punished
accordingly, unless it could be specially proved that he
was an Englishman® By the time that the fusion of the
Normans and English had taken place, Zemp. Henry II,
this law had ceased to be burdensome, though it was not
abolished until 1340 (14 Ed. I1I, st. 1. c. 4).

* Compurgation. In Anglo-Saxon times facts were deter-
mined either by Compurgation, or by Ordeal. If a man
was accused by a private individual, he might bring Com-

} 5¢l Charters, 63, c. 27.- 3 Ibid. 66, c. 3; 67,¢ 7; 71, 6,
3 “Dithing m this suist probably means a group of ten famikes,
¢ Sel. Chaiters, 70. * Charters, 84, 301.
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purgalors to swear to his good character and credibility,
They were generally twelve in number, and the value of
their oaths depended on their social position, a thegn's
oath, for instance, being cqual to that of six ceorls, whilst
an ealdorman could outweigh the testimony of six thegns,
gr a whole township. The word of the King, and of the
archbishops, was sufficient in itself; and a priests oath
was accepjed without any Compurgation, Perjury, such
as in the breach of the wed, or oath to stand trial, or ‘to
perfgrm any lawful obligation,’ was punishable by imprison-
ment, and by various ecclesiastical penalties!. A criminal
presented for trial in the Shire Court by the Hundred Court,
was regarded as already convicted by public opinion, and
could not seck acquittal by Compurgation. The practice
of Compurgation was gradually superseded by the system
of Inquest by sworn Recognitors (see Trial by Jury, p. 83),
though it continued to be occasionally employed in boroughs
which had a charter of excmption from the Shire Court.
Under the name of Wager of LZaw, Compuigation also con- Wagerot
tinued to be occasionally employed in actions for debt until
abolished in 1833 (3 & 4 Wm. IV, c. 42).

Ordeal®. Facts were also determined by the Ordeal, Ordeal.
‘which appears to have been allowed as an alternative to
those who failed in or shrank from the process by Com-
purgation®’ The ccremony took place in the church, under
the direction of the pricsts, and usually consisted in walking
over, or handling, red-hot iron, or plunging the arm into
boiling water; when plunged to the clbow, it was known
as the triple Ordeal; when to the wrist only, as the :z'nglem
Ordeal®. In these cases the injured limb was bound up g,
by the piiest for three days, and, if at the end of that time Ordeal
the wound had perfedtly healed, the accused was acquitted.
There was also another method; that of tying a man's
limbs, and throwing him into a river or pond; if he sank, he

-
v Latws of Alfred, 1. ? Sel. Charters, 71, 77, 84, 143, 151,
¥ Dictionary of Eng. History, art. Oidral,
Y Lazes of Bdgnr and Likelred, Sel. Chaters, 11, 72,



Wager of

tle.

Appeal of
Felony,

] CHAPTER iL

was considered innocent, if he swam, guilty. The Corimed,
or ‘ accursed morsel,’ was also employed occasionally ; a piece
of bread being swallowed, with a prayer that it might prove
fatal if the swallower was guilty; Earl Godwin is said to
have perished in this manner, 1053. Trial by Ordeal was
abolished in England in 1218, in conformity with a decree
of the L.ateran Council passed in 1215.

Wager of Battle, a custom introduced by, William I,
who, however, still allowed the English to be tricd by Ordeal
if they preferred it?, was used in civil actions, in fprials
in the Court of Chivalry, and in appeals of felony. It was
common abroad, e.g. Gunhild, wife of the Emperor Henry
I1I, and daughter of Canute and Emma, was acquitted by
this means on a charge of unfaithfulness. (1) In civil cases
the combat was fought by champions, not by the parties
themselves, for fear one of the parties to the suit should
be slain, thus putting an end to the case, (2) In military
cases, such as that of Henry of Essex, 1157, the combat
was under the auspices of the Constable and Marshal;
and, unless the King interposed, continued until one of the
combatants was slain, or gave in; in the latter case, the
one who yielded was put to death. (3) In cases of murder
or manslaughter, an ‘appeal of felony’ could be brought
by blood relations of the murdered man against the murderer,
who had the right to claim ¢wager of battle, unless the
accuser was ‘a woman, a priest, an infant, or of the age
of sixty, or lame, or blind! The accused pleaded not guilty,
and threw down a glove which was taken up by the
accuser. In such cases a duel took place between accuser
and accused. After a solemn oath had been taken, the
combat commenced; if the accused was vanquished, he
was hanged; if he killed his adversary, or prolonged the
fight from sunrise ‘till the stars appear in the cvening,’ he
was acquitted. In the laiter event, the accuser was fined
60 shillings, and declared infamous. Wager of battle was
claimed as recently as 1817, by one Abraham Thornton

V Statutes of IVilliam I, Sel, Chaiters, 84.
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accused of murder, who had to be discharged as the appellant
refused to accept the challenge. The custom was abolished
in 1819 (59 Geo. III, c. 6). Trial by battle was, however,
repugnant to English feeling, and was never Popular, e.g
many towns obtained the insertion in their charters of an
exemption from the ¢ wager’ for the burghers’,
Judicial Punishments were— Panish.
(1) Capifal. In Anglo-Saxon times, death was nominally g:;;..._

inflicted in cases of theft where the value of the article stolen
excegded 12d., e.g. in the laws of Ine, Athelstan, Edgar,
and others; practically, however, the thief was allowed to
redeem his hfe by a fine®. Treason was made ‘death-
worthy’ by Alfred® (p. 3); and by degrees, offences against
the King, such as coining. and fighting in the King’s hall,
were made capital. Sacrilege, and witchcraft were also
punished by decath. Ethelred II in his laws, 1008, decrees
that ‘Christian men for all too little be not condemned to
death, but in general let mild punishments be decreed for
the people’s need*,’ and this law was re-issued by Canute;
by William I capital punichment was entirely abolished,
and mutilation substituted®, It was, however, speedily re-
vived under Henry I, “the Lion of Justice,’ who, in 1108,
declared that all theft, robbery, clipping, and coining false
money, should be punished by hanging®; and, in 1124,
we find Ralph Basset, the Justiciar, hanging forty-four
thieves at one time at Hundehoge in Leicestershire’. From
this time until 1820, theft remained a capital offence. In
that year, by the Statute 1 Geo. IV, the punishment of death
was taken away from many offences, though it continued
to be the penalty for forgery until 1837. The laws of
England were, up to a recent period, extremely draconian,
no less than one hundred and sixty offences, many of which

! Sel. Charters, 266. 26y, (Charters of IVinchester and Lincoln.)

* +If a thief be seized, let him pensh by death, or let his life be
redeemed according to his ¢ wér," '— Lauv of fne, 13,

' Sel. Charters, 63. ¢ Ibid. 73.

5 Ibid. 85. (Statutes of WWilliam I, c. x.\

¢ Ibnd. 97. (Flor. Wig. 1108.) * 1bid. g8. (Chron. Ang. S. 1124.)
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were added during the Hanoverian period, being punishable
by death; though on several occasions, notably by Afagna
Carfa, and by Statutes of 1331 and 1354 (5 & 28 Ed. III),
it was ordained that no man should suffer death, except
in strict accordance with the process of law. The infliction
of capital punishment was mitigated and regulated 1820,
1823, 41837, 1841, and the laws on the subject were con-
solidated and amended 1861 (24 & 25 Vic. c., 100); the
penalty of death now attaches only to the crimes of high
treason’, murder, piracy with atiempted murder (z, Vic.
¢c. 88, sec. 2), and to offences against his majesty’s ships,
arsenals, or dockyards (12 Geo. 111, c. 24). In Anglo-Saxon
times the punishment of death was inflicted in various ways,
by hanging, beheading, drowning, stoning, and burning;
subsequently hanging, and bebeading, became the usual
methods of execution; drowning, however, conlinued to be
employed in the case of women for some time during the
Middle Ages, and burning in the casc of heretics (1401,
de keretico comburendo, 2 1len. IV, c. 15%), abolished 16478,
and of women convicled of trcason. abolished, and death
by hanging substituted, 1790 (30 Geo. III, c. 48). By
a Statute of 1531 (22 Hen. VIII, c. g), poisoners were
ordered to be boiled alive, and the punishment was actually
inflicted, April 5, 1532, on a cook named Rose (who, in
endeavouring unsuccessfully to poison Bishop Fisher of
Rochester, destroyed divers persons), and on Margaret Davy,
a maid, March 17, 1543, ‘for poisoning three households
that she had dwelled in*’; the Statute was repealed in 1547
(1 Edw. VI).

(2) Mutilation, i.e. loss of ears, nose, eyes, hands, or feet,
and scalping, was frequently employed in early times, and
was substituted by William I for the punishment of death®,

! Persons convicted of treason were usually put to death with great
barbarity, being disembowelled and quartered whilst still alive.

¥ Instances of the burning f heretics occur before this.

3 Blackstone, iv. 48. ¢ Stowe’s Chronicle.

8 Sel. Charters, 85 (Stat. William I, c. x); 1b, 151 (Assise o North.
amplon, Art. 1),
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It was often inflicted for breach of the Forest Laws! (p. 183),
and continued to be frequently employed for certain offences
such as libel, especially under the Star Chamber (p. 52), ¢.g.
Prynne, Burton, and Bastwick had their ears cut off by order
of the Star Chamber, 1637.

(3) Peine forte et dure. A punishment inflicted on those Pelne fortees
who refused to plead when indicted for felony, was ‘intro-
duced by the Statute of Westminsier 1, 1275, and at first
consisted in a rigorous prison discipline and diet, The
punishment, however, gradually took the form of laying
a heavy iron weight on the body of the prisoner until he
submitted; if he remained obstinate, he was pressed to
death. This latter method of inflicting the perne forfe ef dure
is first mentioned 1407 (8 Hen. IV). At the trial of the
regicides in 1660, a threat of enforcing the prine forse ef dure
was employed to induce some of the accuced to plead.
Instances of the infliction of the punishment are recorded
as lately as 1735 (when a culprit was pressed to death at
Horsham), and 1741, at the Cambridge assizes; it was not
abolished until 1772 (12 Geo. I1J, c. 20).

(4) Fines in Anglo-Saxon times were inflicted for almost Fines
every offence; they took the form of £a/?, or compensation Bet.
paid to the injured party, and of it or fine paid on each Wie
occasion to the King for the breach of his peace (mund).
The wites were collected by the sheiiff.  There was also a
special kind of fine, known as oferhyrnes?, inflicted in cases of Ofethymes
contempt, such as failing to attend meetings when summoned,
and the like. The Jof for a wound an inch long in the face,
was three shillings; for the loss of an ear, thirty shillings.
Murder (murdrum) was redecmable by paying a wergdd* to Wemgia
the relatives of the murdered man. (/f%r, a man’s value as to wer.
life, or oath, e.g. 200 shillings for a ceor), 1200 for a King's
thegn [p. 222].) In carly times, on the murder of a King,

! By the Chkarier of the Forest. c. 10 (1217), the punishments of
death, and mutilation, for Forest ofiences was abolished.—5¢1. Charters,
350

¢ §eP Charters, 61, 63. (Laws of Aifred, ¢ 38.)

* Tbid. 66. (Athelstan, c. 20.) ’ * Ibid. 63, 201.
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a fine called cymedos® was due to the people, as well as the
wergild to the King’s relatives. When a man could not, or
would not, pay the werg:ld, or the dof, he was put out of the
King’s peace, and those whom he had injured could take
what vengeahce they chose upon him. A promise to abide
trial, or ‘to perform any lawful obligation,” was called wed,
the peénalty for breaking which was fosty days’ imprisonment,
besides spiritual punishments. In later times, fines were
frequently inflicted with a view to filling the King’s coffers;
especially /emp. Henry VII (who fined the Earl of Oxford
£15,000 for keeping retainers in livery); Zmp. James I (by
means of the Star Chamber); and femp. Charles I (who fined
Lord Salisbury £20,000, Lord Westmorcland £19,000, and
Sir C. Hatton £12,000, for trespassing on the royal forests).
In 1684, a Mr. Hampden, grandson of the famous John
Hampden, was fined £40,000 for being a partisan of the
Duke of Monmouth; and in 1687, Lord Devonshire was fined
%30,000 for an assault committed within the precincts of the
Palace ; the fine was however remitted. By Henry 1's CRarter
of Liberties® (1100), fines were to be assessed according to
ancient usage; excessive fines were likewise forbidden by
Magna Carta, by the Statute of Westminster 1 (1275), and
by the Bill of Rights (168g), which also forbade the infliction
of cruel and unusual punishments.

(5) Other punishmenis were also inflicted for offences
against the law, e.g. imprisonment, the pillory (abolished
1837%), the stocks, which were in general use from about
1350, up to the beginning of the present century, and the
ducking-stool, used as a punishment for scolds. Outlawry
was also sometimes employed ® (p. 237%).

Torture, though contrary to the law of England*, was
frequently employed during the Middle Ages by the exercise
of the prerogative of the Crown, more especially for the
purpose of manufacturing evidence, and extorting confessions.

3 Sel. Charters, 65. 2 Ibid. 100.

? Ibid. 145 (§ 14), 151.
% Magna Carta, ¢ Nullus liber homo aliguo mode destruatus,’
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The first instance occurs in the reign of Edward I1*, when
the King and Council, in answer to a request of Pope
Clement V, allowed the Templars to be tortured. The
Duke of Exeter (John Holland), temp. Henry Vi, is said to
have introduced the 1ack, which was, in consequence, known
as ‘the Duke of Excter's daughter’; and Zmp. Edward IV
there are instances of its employment. Under Henry VIII,
Anne Askew was severely racked; and under Elizabeth, the
victims of the Star Chamber (especially the Jesuits and
Cathelics) were frequently tortured when it was dexired to
elicit information, although torture was forbidden by the
Queen. The case of Timothy Penredd, charged with forging
the seal of the King's Bench, in 13571, duseives mention from
the barbarity of the sentence: his cars were to be nailed on
successive days to the pillory “in such a manner that he, the
said Timothy, shall, by his own proper motion, be compelled
to tear away his two ears fromn the pilloty.”  'I'he conspirators
in the Gunpowder Plot of 1603 were all tortured, and
Edmund Peacham was severcly racked (1615)% Torture was
declared illegal by Sir Fdward Coke, and this opinon
was expresscd by all the Judges when it was proposed by
the Privy Council to put John Felton, the assassin of the
Duke of Buckingham, to the rack, in 1628. The last instance
of torture in England occurred in May, 1640 , although it
was not forbidden by Statute until 7 Anne, c. 21, § 8, 1709,
which, however, provides fur the continuauce of the pemne
Jorte ¢ dure. The usual modes of torture were the rack,
the Scavenger's daughicr (an instiument invented femp,
Henry VIII by Sir William Skeflington, Governor of the
Tower of London), the thumb-screws, and the boot.
Benefit of Clergy, oiiginating in ihe carly favour wih
which the Church was regarded, and in the power which

! The French Adminl, Turbeville, captured at Dover, 1295, is said
to have been tortured, but the facts of the sase are uncertain.

? 1 He was examined,’ says Sir Ralph Winwood, * before torture, in
torture, {gtween torture, and after torture ’

3 Jamline, Reading on the Use of Torture in the Ciim. Law of
England (1378).

Lenefit of
Clergy.
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churchmen exercised through their higher education, was the
right of any clerk in orders, who was accused in a secular
court, to claim his discharge at once into the bishop’s court,
where he was usually acquitted. This privilege, which had
led to great abuses, was partially restricted by a statute of
Hengy VI, to the effect that the cleik must be convicted, or
at least arraigned, before he could claim it; by that time the
privilege had become extended to all who could 1ead, whether
clergy or not; and in 1489 (4 Hen. V1I, c. 13) it was enacted
that those not in orders should only be allowed toeclaim
benefit of clergy once, and that they should be branded on the
hand. In 1512 (4 Hen. VIIL sess. 2, c. 2) the privilege was
taken away from murderers and felons; in 1536, and 1540,
the distinction between laymen who could read, and clergy,
was abolished, but revived 1547. In 1576 (18 Eliz. c. 7)
the process of handing the offender over to the ecclesiastical
courts was dispensed with, and in 1706 (5 & 6 Anne) the test
of reading was no longer required, whilst other punishments,
instead of the burning of the hand, might be inflicted at the
discretion of the judge, The privilege of benefit of clergy was
taken away in 1827 (7 & 8 Geo. 1V, ¢. 28). By a statute
of 1547 (1 Ed. VI, c. 12, § 14), peers of parliament were
granted a privilege equivalent 10 benefit of clergy, *although
they cannot read, and without being branded in the hand, for
all offences then cleigyable to commoners’ This privilege
of peerage was abolished in 1841 (4 & 5 Vict. c. 22).
Privilege of Sanctuary. Theie were cettain spots set
aside as sanctuaries, or places in which peisons guilty of any
crime, except sacrilege or treason, were safe from penalties.
The custom is of very ancient oiigin, and appears in England
in the laws of Ini, Alfred, and William the Conquetor. The
Privilege of Sancluary extended for forty days, within which
time the person taking sanctuary had to confess his guilt
before the coroner, and to abjuie the realm. It was some-
times violated, ¢. . the case of Hubert de Burgh, 1233, who
was dragged out of sanctuary at Merton, and imprisoned in
! Blackstone.
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the Tower, whence he was only liberated next day on the
strong representations of Bishop Wells of Lincoln. Statutes
were passed in regulation of sanctuaries femp. Henry 111, and
in 1378 (2 Ric. IL st. 2, c. 3); 1529 (21 Hen, VIII, c. 2,
when felons, and murderers, in sanctuary were ordered to be
branded); in 1534, and 1536, when the right was ‘t'aken
away from those guilty of treason or pirncy; in 1530, also
(27 Hen, VIII, c. 19), every one in sanctuary was forbidden
to carry arms. In 1540 (32 Hen. VII, c. 12) the number
of sapctuarics was diminished, and the privilege taken away
from many offenders. In 1624 (21 Jac. I, c. 28), sanctuaries
were abolished, though they still continued to be used in
London, in the case of dcbtors, until 1697, in which year
the Savoy, Whitcfriars, and other remaining sanctuaries, were
done away with by 8 & 9 Wm. 1il, c. 27, § 13.

Trial by Jury dates from the reign of Henry II, and };'r;' by

.

Toay be trated 10 tne Inguest by nvorn Recognifors wiiediaed
by the Normans’. It had no existence in Anglo-Saxon
times. Anglo-Saxon compurgators gave general evidence
relative to a man’s character. Anglo-Norman recognitors
decided facts on their own knowledge. When the Crown
wished for information on local matters, each district was
called on to elect twelve men, who swore to answer truthfully.
Thus in 1070 twelve mien were clected in every county to
swear to their laws and customs?, and the information on
which Domesday was based was collected in the same
fashion®. Henry 1 used the jury of recognition for fiscal
purposes, and Ienry 1I expanded the system by employing
it for judicial matters,

(@) The Jury in Civil Cases.

By the Grand Assize, Henry II made use of recognition for
the settlement of land disputes. By its provisions, any one
whose claim to his freehold was disputed, could refuse trial
by battle, and apply to the Curia Regis to stop all proceed-
ings in the local courts. The Curi sent instructions to the

. o %y Y]
! *Directly derived from the Frank capitularics.’—Stuls, 1613, t F
' Sel. Charters, 81. * Iind. 86.
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Sheriff to that effect, and the claimant then demanded the
nomination of four knights of the neighbourhood. These
chose twelve knights from the same district, who were bound
to declare Qn oath which of the two disputants had the better
claim. If they were not unanimous, or if some of them were
ignorant of the facts, other knights were chosen until twelve
unanimous recognitors were found!. The same procedure was
prescribed by the Constitutions of Clarendon (1164) for the
seitlement of disputes as to lay and clerical tenure®, and
by the Assize of Northampton (1176) for determining the
propeity due to heirs®.

() Criwinal  (8) Zke Jury in Criminal Cases.

s Previous to 1166 the history of the criminal jury is obscure.
In Anglo-Saxon times it was probably a duty of the local
courts to present criminals for judgment$, and a law of
Ethelred specially charges the twelve senior thegns of each
wapentake with this task® DBut we have no means of
knowing what, if any, connection exists between such a body
and the juries of Henry I's reign. In Anglo-Norman
times, the criminal jury is first mentioned in the Constrfutions
of Clarendon®, and by the Assize of Clarendon (1166)
inquest was to ‘be held in each county, and hundred, by
twelve lawful men of the bundred, and four lawful men of
the township?,’ to present all reputed offenders, who were
thereupon to undeigo the ordeal by waler. By the Assize of
Northampion (11706), all men accused before the King's
justices of murder, theft, robbery, forgery, arson, and the
like, by the oath of twclve knights of the hundred, or, if the
knights are not present, the oath of twelve lawful frecmen,
and by the oath of four men from cach town of the
hundred, are to go to the ordeal of water®. In the ‘form of
proceeding for the judicial visitation,’ of 1194, it is provided
that four knights are ‘to be chosen from the whole county,
who are to choose, on their oath, two lawful knights from

! Stubbs, i. 616 Sel. Charlers, 161.

2 Sel, Chutm, 139, § ix. % Ib. 153, §§ 4. 5,
¢ Stubbs, i. 618. 3 Sel. Charles, 7a.
¢ 1b, 139, vi. T Ib. 143. * 1b. 15¢.
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each hundred or wapentake, and these two are to choose,
on their oath, ten knights from each hundred or wapentake,
or, if there are no knights, lawful and free men, so that
these twelve may answer together for all matfers in the
whole hundred or wapentake’ This Jury of Preseniment Joyot
was the immediate ancestor of the modern Grand Jury, which Grand Jury.
now consists of from twelve to twenty-three, sworn Jfit of
twenty-four .freeholders summoned by the cheriff. These
grand jurymen reccive indictments, and hear the cvidence
for the prosecution, to determine whether there is sufficient
evidence to put the accused on his trial; if they are satisfied,
they find a “true’ bLill; if not, they ‘ignore’ the bill.
Criminals presented by the Grand Jury were tent to the
ordeal, and even if they passed it successfully, were forced to
go into exile, and treated as outlaws if they returned. But
in conformity with a decree of the Lateran Council of 1213,
ordeal was abolished in England in 1218, and no method
remained of testing the truth of a criminal accusation®,
Accordingly the practice gradually obtained of allowing
a second or Pelly Jury to disprove the truth of the present- Peity jury
ment. The accused, however, was not compelled to plead,
though if he refused he suffered the penalty of peine forse et
dure (p. 79).
All this time the jury were merely jus'zes of fact, and
based their decisions on their own previous knowle.lge, not
on evidence given in court®. DBut by degrees it was found
that the jurors ofien were too ignorant of the case to come
to a decision, and the practice arose, femp. Fdward I, of
' afforcing’ the jury, by adding to it other recognitors familiar
with the facts. This Jury of Afforcement gradually developed Jory of
into a sworn body of witncsses without any judicial functions, Foscement

! Sel, Charters, 259.

3 The ordeal may have fallen into dicuse some time before this
Bracton, a writer of Ilenry I1T's reign, does not menuion it.

3 ‘So entirely did the verdict of the recogmitors proceed upon their
own previously formed view of the facts #u di-pute, that tl ey seem to
have considercd themselves at literty to pay no attention 1o evidence
uffered im court, however clealy it might disprove the case which they
weie prepared to support.”  Fuorsyth, “liial by Jury, 129,
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whilst the first jury gradually confined themselves to acting
as judges of fact. The exact date of the separation be-
tween the two bodies is unknown, but it was complete
by Edward III's reign. Under Henry IV, the jury begin to
hear evidence in open court, and the judges declared that
when jurymen had once been sworn, they should not see nor
take™any evidence except that offered in court. About the
time of Mary the principle obtained that the jury,should have
no previous knowledge of the case, and from then till now
: the chief features of the system have remained unchanggd?,

Immunity of ~ Jmmunily of Juries.

Juries Zemp. Henry 11, jurors giving a wrong verdict were subject
to a writ of attaint, #.e. an appeal was made, and a fresh jury
of twenty-four tried the case again; if they found a different
verdict, the original jury was severely punished. This
severity was due to the fact that, when the jury were wi/messes
of fact, a wrong verdict convicted them of perjury. In 1495
(11 Hen. VII, c. 24), jurors who gave false verdicts were to
be fined at the discretion of the judge, and to be incapable of
serving again. A statute of 1571 (13 Eliz. ¢. 25) also con-
firmed the writ of attaint for false verdicts; this writ, though
long practically obsolete, was not abolished until 1825
(6 Geo. 1V, c. g0, § 60).

f:i:x.. Juries were frequently fined and imprisoned by the Star
Chamber, for giving verdicts in opposition to the wishes of
the sovereign, e.g. the jury which acquitted Sir Nicholas
Throckmorton of treason, for having taken part in Wyatt's
rebellion (1554), were fined and imprisoned. In 1666,
a Grand Jury was reprimanded by the Court of King's Bench,
for returning a true bill against a prisoner for manslaughter
instead of murder. The absolute immunity of jurors returning
a verdict against the evidence, or direction of the judge, was

Bushetts  established in 1670 by Bushell's case®. A jury, of which Bushell

10 vas foreman, acquitted William Penn, and William Mead,
charged with a breach of :he Conventicle Act (p. 291), contrary

! For the close connection between the jury system and the Listory of
representation, see pp. 128-131. * State Trials, vi. 999y.
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to the direction of the Recorder of London, who thereupon
fined each juror forty marks. Bushell, in default of payment,
was committed, but obtained his writ of Habeas Corpus, the
return stating that he was imprisoned for giving a verdict
‘against the full and manifest evidence, and *against the
direction of the Court” This was held by Chief Justice
Vaughan to be insufficient, on the ground that the judge is
not competent to direct, unless he has a knowledge of the
Jacts of the case; these facts he only learns from the verdict
of the jury.

Assize of Novel disseisin was a writ issued to the Nm!

Shenff, at the request of the person dissersed, or dispossessed, dimeisd
of land, commanding him to summon a jury to decide
whether the dispossession has been lawful, and to report to
the Justices of Assize'. By AMagna Carfa, sec. 18, the
assize is to be taken in each county four times a year, by two
Justiciaries, assisted by four knights, elected by the county ?;
this was reduced to once a year by the Charter of 1217.
By the Statutes of Merfon, 1236 (20 Hen, 1II, c. 3), Marl-
borough, 1267 (52 Hen. 111, c. 8), and Westminster 11, 1283
(13 Edw. I, c. 26), ‘frequent and vexatious disseisins’ were
checked. The writ of Nozel disseisin was abolished in 1833
(3& 4 Wm. 1V, c, 27).

Assize of Mort d’ancestor, founded on the fourth article Mort d'an-
of the Assize of Northamplon®, is a writ giving authority to the “**"
Sheriff to summon a jury to determine whether the plainuff’s
ancestor was * seised,’” or possessed, of the land in question on
the day of his death, and whether the plaintiff is the rightful
heir, and to report to the justices. It did not apply to lands
devisable by will. Magna Carfa contains the same regulation
as to the holding of the assize as it does in the case of .Vorel
dissersin. The assize was rendered nugatory 1660 (12 Car. II),
and was abolished by 3 & 4 William IV, c. 27, § 36 (1833).

Assize of Darrein Presentment, or lat prescntation, Darein Pre
was a writ directing the Sheriff ta inquire, by a jury, as to *™™™

V' Assise of Northampton, sth Anticle.  Sel. Charters, 152.
teSel. Charters, 3go. $ Ibid. 151. (See App. A.)
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who was the last patron who presented to the living then
vacant, with regard to which there was a dispute. The assize
was regulated in the same manner as the preceding ones by
Magna Carta®. It became obsolete about the time of Anne,
and was abdlished in 1833.

Relations between the Crown and the Courts.

The King, as the fountain of justice, was in early days
supposed to be present in person at all judicial proceedings;
as a matter of fact, he often did preside, and decided cases. By
degrees, however, afler the establishment of the Common
Law Courts, the practice was discontinued (p. 61),"and,
in 1607 it was decided by Sir Edward Coke that the
King had no power to hear cases. Although the King could
not directly interfere in the course of justice, he could do so
indirectly by influencing subservient judges, e.g. Richard II
obtained by threats, 1387, an opinion from the judges, that
the Commission of Regency was illegal, and those who sup-
ported it, traitors. The impaitiahty of the judges after the
time of Richard II, in whose reign the Lord Chicf Justice,
Robert Tresilian, was convicted of treason for having sup-
ported the King agamnst the Commission of Regency, is
notable. ¢ The later judicial staff,” says Dr. GGneist %, ¢ remained
so far outside the great party feuds, that even at the change
of dynasty under Henry IV, Edwaid IV, Richard III, and
Henry VII, the former judtices were confirmed.’

The Tudors never enforced their wishes in the Courts of
Common Law, and in fact never interfered with the regular
administration of justice. In the reign of Henry VIII the
salaries of the judges were Jaigely incireased, with the result
of increasing the independence of the Bench, In 1587 they
refused to agree to the illepal disposal of an office by
Flizabeth? and in 1591 presented to the council an important
1emonstrance against illegal commitments *,

In the reign of James I the judges, led by Sir Edward

! Sel. Charters, 299, 403 (/5 0v. I’est. art. ¥).
2 Const. Ilist. 1. 391, note
¥ (ineist, 1. 191 note * Hallam, i 234.
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Coke, attempted to take up the position of arbiters between
the crown and the nation. This was opposed to the Stuart
theory of government, which looked on them as *lions, yet
lions under the throne” When in 1616 Coke refused to
stay judgment in the case of Commendams, in accordance
with the royal wishes, James dismissed him from the Chief
Justiceship, and a like punishment was meted out tc Chief
Justice Crew in 1626 for refusing to acknowledge the legality
of the forced loan. These blows were not struck in vain,
Until 1701 the judges held office at the royal will, and showed
themselves warm partisans of the prerogative. But after the
Revolution of 1688 the independence of the Bench was
secured by the Act of Settlement. For the future, judges were
to hold office guamdiu se bene gesserini, and could be removed
only on the address of both Houses of Parliament.

Appellate Jurisdiction.

The supreme Appellate Jurisdiction was at first vested in the
Witenagemot, subsequently, femp. Ilenry II (11%8), in the
Concilium ordimarium ; thence it passed to the House of Lords,
where it has remained ever since, in spite of the attempt
of the Commons to deny the Lords the right of hearing
appeals from Courts of Lquity, 1675. (Skirley v. Fagg,
App. B)

Intermediale Courls of Appeal. From the Common Pleas,
and the inferior Courts of Record, an appeal lay to the
King’s Bench, and thence to the Esxchequer Chamber
(erccted 1357, and re-modelled 1585 and 3830). In 1534,
certain Commissioners, called Delegates of Appeals, were
appointed to hear appeals {rom the Ecclesiastical, Admiralty,
and Baronial Courts; in 1832 their appellate powers were
transferred (with the exception of those of the Judicial Com-
mittee in Colonial Appeals, and in certain Ecclesiastical
Cases) to the Judicial Committee of the Privy Council (2 &
3 Wm, IV, c. 92), (p. 293); all these appellate powers, were
transferred, by the Act of 1873..to the Court of Appeal,
consisting of all the judges. Thence there is still a final
appeza to the House of Lords (p. 128), the constitution of

Apeelhte
Jurisdiction
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the Court being regulated by the Appellate Jurisdiction Act
of 1876 (39 & 40 Vict. c. 59). By the Criminal Appeal Act
1907 (7 Ed. VIL c. 23) the Court for the Consideration of
Crown Cases Reserved was abolished and the Court of
Criminal Ap'peal established. Every prisoner, except those
dealt with summarily, has a right to appeal against either
sentefce or conviction. The prerogative of mercy and the
duties of the Home Secietmiy have not been affected, but
whereas the Crown can only pardon, the Court of Criminal
Appeal can quash the conviction altogether or meodify or
increase the sentence as they deem fit, but cannot order
a new trial.
Chief Enactments regulating Justice and FPolice
up to Edward I :—
Laws of Ini, cire. 690. Stubbs, Sel. Charters, 63. (This
book, p. 162.)
Laws of Alfred, cire. 89o. Jb. 63 (p. 163).
» Athelstan, cire. 930. 15, 67 (p. 163).
» Edgar, 959-975. JZb. 70 (p. 163).
" Ethelred, 978-1016. J5. 72 (p. 163).
» Canute, 1017-1035. J14. 73 (p. 163).
Edward the Confessor. 75. 77 (p. 164).
Slatutes of William I. 75. 83 (p. 77).
Separation of the Spiritual and Temporal Courts by
William I. Charter undated. J75. 85 (p. 2% 4).
Charter of Liberties of Henry I, 1100. 74. 99, sq. (p. 15).
Charter regulating the County, and Hundred, Courts, r7rc.
1108-1112. Jb. 104 (pP. 69, sq.).
Constitutions of Clarendon, 1164. /5. 137, sq. (p. 277)-
Assize of Clarendon, 1166. /5. 143, sq. {pp. 84, 94)-
Inquest of Sheriffs, 1170. 74, 148, sq. (p. 250).
Assize of Northampton, 1176. 75, 150, sq. (p. 84, 87).
” Arms, 1181. 7b. 154, 5q. (p. 129).
" the Forest, 1184. /5. 15%, sq. (p. 184).
Magna Carta, 1215. Z3. 296, sq. (p. 15).
Charter of the Forest, 1217, 1. 348, sq. (p. 184).

} ‘These laws are not found ia record form until 1070,
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Regulations for the Conservation of the Peace by Watch
and Ward, 1233. J5. 363.

Ditto, 1253 75. 374.

Provisions of Oxford, 1258. 75. 387, sq. (p.,16).

" Westminster, 1ag9. J8. 401, 8q. (p. 7).
Rcgulations for Conservation of the Peace, 1264. Zb.411.
Dictum de Kenilworth, 1266; sec. 37, 38, 40. 7&. 425

(p- 18). -

Statute of Mailborough, 1269 (52 Hen. 111), (pp. 72, 87).

. 0 Westminster 1, 1275 (3 Ed. 1), (p. 211).

" Rageman, 1276 (4 Ed. I).

- Gloucester, 1278 (6 Ed. I, c. 8), (by which
claims not excecding 4o0s. were transferred to the local
courts, p. 216).

Statute of Winchester, 1285 (13 Ed. I). Sel Chariers,
469, sq. (pp. 254, 307)-

Writ of Trailbiton?, 1305 (33 Ed. I), empowering special
judges to go through the country, and to take severe and
summary proceedings against swashbucklers or frailbdrons,
7. e. ruffians armed with bludgeons.

NoTE. Summaries of most of the above enactments will be found 18
Appendix A,

' Rymer, R. L 970,



CHAPTER III.

THE CENTRAL ASSEMBLY.

A. Tug WITENAGEMOT.
Central The assembly of IF#/an, or wise men, grew out of the
ssembly,
Witena-  old tribal assembly mentioned by Tacitus®, and was the
e governing body of the nation under the Anglo-Saxon Kings.
As Wessex established her supremacy, the folkmoots of the
once independent tribes ¢ shrank into the shire courts of later
times % while their witenagemots were absorbed in the West-
Saxon assembly, and the latter became the National Council.
It is a question whether the right of attendance at the Witena-
gemot was confined to those of higher rank?, or whether it
was, in theory at least, open to all frcemen®, It is posgible
that there was no legal limitation of the right, for we find
meetings of the Wian held in London, and Winchester,
attended by the citizens ; but, however popular its constitution
in theory, the difficulties of travelling, and the small weight
attaching to the voice of an unknown freeman, caused it to
assume in practice that aristocratic and non-representative
character which is presupposed by the very name® (Wifan);
Compositlon. The meetings, which were usually held twice a year at various
places, such as Oxford 1035, Gloucester 1051 (nearer the
Norman Conquest three times, # . at Faster, Whitsuntide, and
Christmas), were attended by members of the Royal Family,
the archbishops, bishops, abbots, caldormen, and the King's

} Scl. Charters, 56. * Const, Essays, . 6,
$ Dr. Stubbs’ theory. ¢ Professor I'recman’s theory.,
Thus reversing the statement of Thacitus:~—‘de minoiibus r=bus
principes consultant, de majoribus omnes.’
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thegns®, the numbers varying from twenty to a hundred®
In & Witenagemot held at Winchester, 934, which may be
taken as a fair type of ordinary meetings, there were
present the King, four Welsh Kings, two archbjshops, seven-
teen bishops, four abbots, twelve ealdormen, and fifty-two
thegns; that this assembly is said 1o have promulgated a law
fold populs generalitate, is a proofthat the Witan were regarded
as representing the feeling of the nation, though they were in
no way representatives in the modern acceptance of the term?
Mgcpbers of the Witenagemot received, by a law of Eihelbert,
circ, 600, a special protection whilst on their way to and
from the meetings ¢ (p. 103).

The powers of the H7zan, though theoretically enormous, Powes
weie practically greatly limited by a King of strong character,
who, suppoited as he always was by his thegns, could lead
them as he chose.

The Witan in theory--

(1) Elected the Xing, and had power to pass over unfit
persons (p. 7).

(2) Could depose the King for misgovernment (p. 13).

(3) Consented to grants of folcland (p. 204).

(4) Declared war, and assented to treaties ; e.g. the Peace
of Wedmore, 878, was made by King Alfred and King
Guthrum, and /ke Witan of all the Englisk nation®.

(5) Taxes were levied, and laws made, with their counsel
and consent; e.g. ‘I then, Alfred, King of the West Saxons,
showed these laws to all my H7/an. and they said that it
seemed good to them all to be holden®’

(6) In conjunction with the King, they appointed, and
removed, the great officers of state, both secular and
ecclesiastical.

(7) Regulated ecclesiastical matteis, e. g. tithes (p. 300).

! Women weie admitted to the meetings, ¢.g. the King's mother ; and
abbesses were sometimes present.

! The largest number, as given by Mr. Kemble, is 106.

¥ Ketmble, Saxons in England.

4 Sel. Charters, 61. * Ibid. 63. ® 1bid. 62,
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(8) Raised, and superintended, defences of the realm
(p- 305)-

(9) Formed a Court of Final Appeal (p. 89), and dealt
with powerfyl offenders, who could be reached by no other
means, They often exercised the power of outlawry, e.g.
Sweyn, and Godwin, ro51.

B> Tur Grrat CouxciL.

Under the Norman Kings, the Witenagemot became the
Great Council (Magnum, or Commune Concilium), a feudal
court attended by the tenants in chief. In theory, al] the
holders of land were entitled to attend, but they appeared
only on very rare occasions, as at Salisbury, 1086 ; practi-
cally its members were the magnates, including the bishops,
who, until the Constitutions of Clarendon declared them
members by lenure of barony, still sat as wise men. Under
William I it met thrice a year, but though, theoretically, its
powers were as great as those of the Witenagemot had been,
the despotism of the Noiman Kings caused its assent to
legislation and 1axation to be merely formal. As a Court of
Justice it tricd offenders of rank, e.g. Waltheof, 1076, though
many of its judicial functions were performed by its Com-
mittee, the Curia Regis (p. 57). It continued, like the
Witenagemot, to elect the King, e.g. William Rulus, Henry I,
Stephen, Henry 1I. Under Henry I, its feudal character
was complete; it was attended by archbishops, bishops,
abbots (all by fenure of darony), earls, barons, knights, and
tenants in chief; on special occasions, e.g. at the Assize of
Clarendon, 1166, all the tenants in chief appeared, whilst, in
theory, the members were still all the landowners. The
place of meeting varied as convenience suggested. Henry II
summoned the National Council two or three times every
year for general deliberation, and all the legislation of the
period was with its counscl and consent. Prcvious to 1163
we have no record of any attempt to oppose the royal wishes,
but in that year Becket resisted the King on a question of
taxation, and seems to have gained his point. Henry also
contrived to limit the numbers of the Council by issning
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special summonses addressed to individuals, by which ex-
pedient he was enabled to introduce judges, and lawyers,
who had not the qualification of tenure. By Magna Carla,
it was provided that the archbishops, abbots, bishops, earls,
and greater barons should be summoned ¢ by writ directed to
each severally,’ and all other tenants s capi’e by a general rit
addressed to the Sheriff of the shire; forty days’ notice of the
time, place; and cause of meeting was to be given, and the
vote of those present was to bind the absent. Under John, Powerstemy
and Henry III, the powers of the Great Council in taxation,
legislation, and deliberation increased largely, and its power
at the time of Edward I's organisation was a real one.

C. ParLiaMENT . Parflament.

The idea of representation, which had long been familiar Idea of
to the people for other purposes, became gradually connected rog
with the central assembly., In 1213, representatives from
the Zowns on the royal estates attended the great meeting at
St. Albans, and in the same year, the King summoned * four
discreet men’ from each skire, to meet him at Oxford ‘ad
loguendum nobiscum de negolirs regni nosiri®’ ; from this time
the representative system gradually developes (p. 130), though
Parliaments were frequently held to which representatives
were not summoned at all, or were summoned imperfectly
(see House of Commom) In 1293, however, assembled the
famous ¢ Model’ Parliament, the precedent of which has been {Moddl” Par
followed ever since. A personal writ of summons was sen e
to archbishops, bishops, abbots, earls, and barons; the priors
of every cathedral, and the archdeacons of each diocese,
wete directed to appear in person, by writs sent through the
bishops; the chapter of each cathedral was to send one
representative, the parochial clergy of each diocese were to
send two representatives; two knights from each shire, two
citizens fiom each city, and boiough, were also to be sent,
with full powers, on behalf of their constituents, ¢ ad faciendum

' The name was it applied to the Nativnal Council by Matikew
Fi arn 2246, Sel. Charters, 338.
* Sel. Charters, 387.
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gquod func de communi concilio ordinabitur®”  This Parliament
was thus an assembly of the estates of the constituent classes
of society, as well as representative of local interests, and
the English ,Parliament has ever since combined a union of
the two principles of class and local representation®. To
Edward I the organisation of our Parliament on a national
basis is due?®; femp. Edward I1I the division into two Houses
took place ; the knights of the shire, who at first sat with the
barons, gradually drew off from them towards the burgesses,
owing to community of interests (p. 133), and in 1333 the
division had definitely taken place ; from this reign, too, the
attendance of the clergy grew irregular (owing to their pre-
ference for Convocation, p. 296), and in the fourteenth
century, ceased altogether (except in the case of the spiritual
peers), the main body of the clergy being represented by the
members of the Lower House, whom they had joined in
electing ; by this action of the clergy, England has had two
legislative Houses only instead of three, and Parliament has
thus attained a strength, and unity of organisation, denied to
the assemblies of other countries.

The Powers of Parliament giew rapidly fiom 1295,
especially the powers of the Lower House (pp. 114, sq.).
They were :—

(@) ZTaxative. The acknowledgment of the fact that all
who paid taxes ought to be consulted about the levying of
them. In 1297 (Confirmatio Carlarum), and 1300 (Articuli
super carfas), Edward 1 surrendered the power of arbitrary

? Sel. Charters, 486.

* The institution of the House of Commions marked the extinction of
the ancient fcudal idea that the Council of the King was merely the
assembly of those who held their land under him. Stubbs, Early
Plantagenets, p. 237.

3 ¢He found it a Council occasionally meeting to grant supplies to the
King, and to urge upon him in rcturn the obligation of observing the
charter to which he had sworn; he left it a body representing the nation
from which it had sprung, and claiming to take past in the scttlement of
all questions in which the nation was concerned.

4 In spite of this, the writs addressed to the spiritual pecrs still
contain the clause summoning the lower clergy to Pailiament.. Sce
Anson, i. 53.
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taxation, whilst the two illegal methods of raising money by
tallage on the royal demesne, and by levying import duties
by special agreement with the merchants, were given up by
Edward 111 in 1340, and 1362 (p. 192). _

(6) Legislative. ‘The necessity of the concurrence of both Legidative.
Houses in legislation was recognised in 1322, when it wyas
declared that matters concerning the whole realm ‘shall be
treated, accarded, and established in Parliament by our lord
the King, and by the assent of prelates, earls, and barons,
and the commonalty of the realm’ Parliament has the
supreme power of legislation, except over the Colonies, which
are cither, as in the case of conquered Colonies, governed by
the King in Council, or have legislatures of their own.

(¢) Judicial, vested in the Lords alone, by a declaration of Judicial
1399. (Sce Appeliate Jurisdiction, p. 89, Impeachment, pp. 150,
sq.).

(d) Deliberative.

Parliament was frequently consulted by Edward III, on Deliberative
questions of peace and war, It frequently asserted its power
to alter the succession (p. 13), and to appoint regencies
(p- 29) on the occasion of the King's infancy or infirmity,
and its power is clearly marked by the anxicty of Kings to
obtain a Parliamentary title, whilst even Henry VIII was
eager to win its sanction to his arbitrary measures.

Summons, Duration, ard Dissolution of Parlia- f:m
ment. _ tion of Par-

. »4 . . . ¢ hament

It is the King's prerogative to summon Parliament, which
is opened either by the Sovereign in person, or by com-
mission under the Great Seal, a royal speech being made,
or read, on the occasion. The only instances of Parliament
meeting by its own authority were the Convention Parliaments
of 1660, and 1688, both of which were subsequently legalised
by Acts of Parliament. In January, 1789, and January, 1811,
on the occasion of George I1l’s insanity, the Parliament was

! It seems almost certain, however, that from time to time statutes or
ordinance® were passed by the King at the request of the clergy, and
without the assent of the Commons. Stubbs, ii. 595.
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opened by commission, to which the Great Seal was affixed
by the Chancellor on the resolution of both Houses, In
former times, it often happened that a King omitted to
summon Parliament, especially if rich enough to dispense with
supplies, and one of the Ordinances of 1311 is to the effect
thqt Parliaments shall be held once or twice a year’, whilst
statutes were passed, 1330 (4 Ed. III, ¢. 14), and 1363, to
the effect that Parliament should be held annually, or oftener
if need be, for the redress of grievances. By the statute of
1330, it was provided that this annual Parliament need not
be a new one?; there was also a petition on the subject
presented by the Commons, 1376. Notwithstanding this
legislation, there were frequently long intermissions, e.g. from
14774 t0 1483 there was only onc Parliament (sitting for forty-
two days, 1478); during the last thirteen years of Henry VII,
there was only one, 1504. In Henry VIII's reign, Parlia-
ment only met once between 1515 and 1528, and under
James I only once from 1611 to 1621, while Charles I
ruled for eleven yecars (1629-1640) without summoning the
national representatives. The Long Parliament determined
to render such a long intermission of parliamentary life
impossible for the future, and in February, 1641, passed the
Triennial Act (16 Car. I, c. 1), which provided that, if the
King failed to call a parliament for thice years, the Chancellor,
or failing him the peers, or in the event of their neglect, the
sheriffs and mayors might issue writs, and if all failed t0
perform this duty, the electors might proceed to choose
representatives ; the new Parliament was not to be prorogued
for fifty days after meeting, except with its own consent,
The Act, which had been alrcady infringed by the Long
Parliament itself, was repealed in 1664 (by 16 Car. II, ¢. 1,
which, however, provided that Parliament must not be
intermitted more than three years), and the ‘Pensionary
Parliament’ sat for seventeen years. By the Bill of Rights,

! By the Provisions of Oxford, 1258, what was at that time the nucleus
of 1 arhament was to meet three times a year.

? As a matter of fact, however, Parliaments continued to* be elected
annually with rare exceptivns until IHenry VIII.
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2689, it was declared that ‘ for the redress of grievances, and
for the amending, strengthening, and preserving of the laws,
Parliament ought to be held frequently,’ and in 1694,
William III gave his consent, which he had witlsheld in the

previous year, to a ZYiennial Bill (6 & 7 Wm. & Mar. c. 2). Tu4 T
In May, 1716, the limit of three years was increased to sevem, s6os

Act,

by the Seprennial Act (1 Geo. 1, st. 2z, c. 28); this measure, Septeoaial

though dangerous as the act of a body prolonging its own
existence, was necessary at the time owing to the disturbed
state.of the country, and has since been found beneficial,
though motions have occasionally been made for its repeal,
* ¢.g. Sir Frands Burdett, 1818, advocated annual Parliaments;
Mr. O’Connell, 1830, triennial Parliaments. Formal motions
were made for its repeal by Sir Robert Heron, 1818; by
Mr. Tennyson, 1833, 1834, 1837; by Mr. Crawford, 1843;
and by Sir Walier Foster, 1892, but were lost by large
majorities. In 1848 Mr. Holms introduced a Bill to limit
the duration of Parliaments to * five years and no longer": it
was however withdrawn without debate. At first, Parliament
used to sit until dissolved by the King, except in the cvent
of the demise of the Crown?, but by an Act of 1696 (7 & 8
Wm. I1I, c. 15), in force until 1867, Parliament was to sit
for six months after the death of the Sovereign, and by an
Act of 1797 (37 Geo. I, c. 127), if the King died after
Parliament was dissolved, and before a new one was elected,
the old one was revived for six mouths. By the Representation
of the People Act, 1867 (30 & 31 Vic. ¢ 102, 8. §1) nO
dissolution of Parliament is necessary in future demises
of the Crown. At the present day, an annual sessivn of
Parliament is necessary to vote, and appropriate, supplies,
and to renew the Mutiny Act (p. 310).

Relations of Parliament to the Crown from 1395.

Zemp. Edward I.  The Crown comes into cullision with

Act, 1716,

Relations of

at
to the

. . . . . Crown,
Parliament on the subject of taxation (p. 18). Edward is Edeaa1

obliged to issue the Confirmatio Cuarfarum (1297), the

! Thg Long Parliament, however, was not discolved at the death of
Charles I, nur was the atlsament of James L atter his abudication.

| S I ]
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Articuli Super Cartas (1300), and the Confirmalion of the
Charlers at Lincoln (1301).

Zemp. Edward II. Parliament, acting more immediately
through the Baronage, appoints the twenty-one Lords
Ordainers as a Committee of Reform, 1310, and in January,
ry¢y, deposes the King as ‘incompetent to govern,’ at the
same time renouncing its allegiance (p. 13).

Temp. Edward 111, Parliament, and especially the Lower
House, consolidates its power; the King has to acknowledge
the illegality of arbitrary taxation (1340, 1362), and the
necessity of the concurrence of the two 1louses in legislation
established in 1322 is confirmed.

Zemp. Richard II.  Parliament appoints a Committee of
Regency, 1377, and a Committce of Reform, 1386 ; this is
declared illegal by the judges when consulted by the King.
In 1397, Richard violates Parliamentary privilege by his
prosecution of Haxey (p. 106). The Parliament, which was
probably packed, and possibly intimidated by the presence
of troops, proves extremcly servile, and grants the King
a revenue for life. In 1398, the power of Parliament (sitting
at Shrewsbury), is delegated to eighteen Commissioners
(twelve peers and six commoners); these Commissioners
were creatures of the King, whose absolutism grows so
intolerable that on Sept. 29, 1399, he is forced to resign,
and is formally deposcd by the Parliament as ‘useless and
incompetent ’ (p. 13).

Zemp. Henry1V. Distrust of the King is shown by a request
(1404, 1406, 1410) that the King’s Councilshould be nominated
in Parliament (p. 39),and in 1401 was established the rule that
the King must not take notice of matters pending in Parlia-
ment until a decision has been arrived at, and the matter
formally brought before him. In 1406 the King accepts
a petition of thirty-one articles ¢ hardly inferior to the Petition
of Right’

Zemp. Henry V. The relations between the King and
Parliament were most cordial; the King agreeing, in 1414,

} Hallam, Mid. Ages, iii. 95. ‘
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that statutes shonld be made ‘without alteration of the
petitions on which they were based.’

ZTemp. Henry VI. The Commission of Regency named Hemy VL
by Parliament, 1422, to govern during the infancypf the King,
who was only nine months old at his accession. From this
reign the legislative power of the Crown is confined to a formgl
approval or rejection of measures framed by Parliament.

Temp. Edavard 1V, ¢ The first Government under which Edward IV.
no single statute was passed for the protection of personal
liberty and for the redress of national grievances!’ Parlia-
ment is unimportant, and its records ‘ mere registers of private
bills and petitions of trade.’

Temp. Richard 1II. Parliament is rarely summoned, and Richard 111,
‘showed activity only in the matter of penal prosecutions and
private bills %’

Under the Tudors, Parliament is at first entirely subject to Tudors.
the King; it is rarcly summoned by Henry VII, or during
the first part of the reign of IHenry VIII. THenry VIII, Heary viIL
however, indirectly acknowledges the power of Parliament in
the State by seeking to obtain its sanction to his arbitrary
acts, and in 1539 Parliament declares that the King’s pro-
clamations have the force of law (repealed 154%). After
Edward VI, the Parliament gradually begins to reassert itself,
and the Commons come into collision with Elizabeth on Elizabeth,
several occasions, e. g. on the question of the Queen’s marriage
and the settlement of the succession, 1566; on ecclesiasical
matters, 1371, 1593 (Strickland's Case and Morice's Cuse,
pp. 107, 108); and on Monopolies (p. 201), 1601,

Under the Stuarts, Parliament gradually becomes more The
dissatisfied and more rebellious, and is in perpetual collision l
with the King (who tries ineffectually to govern without it), James I
e.g. the Remonstrance against the Book of Rates (p. 192),
the abuse of Proclamations (p. 170), and of the High Com-
mission Court, 1610 (p. 55); the imprisonment of members
by the King, 1614; the Great Protest against the violation
of the liberties of Parliament, torn out of the journals of the

! Gadist, il 78, note. * Juid. 79.
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House by the King himself, Dec. 1621 (p. 108); the viola-
tion of liberties by Charles I, leading to the Pelition of Righ,
1628 ; the Grand Remonstrance, Nov. 1641 ; the supremacy
of the Parligment, and the death of the King.

At the Restoration, the power of the House of Commons

become very great. DBut the reaction in favour of
monarchy, the creation of rotten boroughs, the bribery of
members and the remodelling of the borough ¢orporations
cnabled the Crown to retain its control over Parliament.
However, the bigoted policy of James estranged all parties,
and resulted in the Revolution of 1688.

Under William III, the Bill of Rights (App. A) contains
scveral provisions for the limitation of the prerogative, and
the increase of the power and independence of Parliament,
though the King three times asserted his right to refuse his
assent 1o obnoxious bills, Under Annc occurred the last
instance of the royal assent being refused to a bill, e
to the Scotch Militia Bill, 1707 (p. 169). The first two
Hanoverian  Kings had little influence over Parliament;
George III, however, made several attempls to assert
the supremacy of the Crown, and endeavoured to control
Parhament Loth by bribery (p. 142) and coercion. In
1763—4 scveral members of the Commons were deprived
of pensions, and commissions, for voting against the King,
and in 1940, George actually declared that he would have
rccourse to the sword ‘rather than yield to a dissolution
of Parliament” In 1780, Mr. Dunning carried, by 233
to 213, his famous motion that ‘the power of the crown
has increased, is increasing, and ought to be diminished.
Since the Reform Act of 1832 (2 & 3 Wm. IV, c. 45)
(p- 1435) the relations of the Crown and Parliament have been
most cordial, and indeed, since the Revolution of 1688, the
development of ministerial government has rendered any
serious collision hetween the two impossible; it is now the
established maxin that ‘the King can do no wiong’; ¢the
King reigns, but the Ministets govern’ (sce Parly {Fovern-
menl, p. 147 )
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PriviLece or ParrLiaMeNT. Privilege of
Parliament.

A. Common to both Houses. Commos &

1. Freedom from arrest and molestation, originating in both Housea

a law of Ethelbert, circ, 600’, and, for long, pecessary to from Arrest.
secure the personal safety of members on their way to and
from Parliament, extended formerly to members, thg'ir
servants, and their goods. Though valid against all civil
process, this privilege did not apply to cases of treason,
felony, or breach of the peace; ils duration is from forty
days before to furty days after the session, in the case
of a member of the lower Iouse; in the case of a peer
it is valid “ during the usual times of privilege of Parliament.”
The privilege, as extended to the servants of members, was
so much abused that in 1790 (10 Guo. 11, ¢ 50) it was
confined to the persons of members themsclves, and by the
same Act actions might be commenced at any time against
members, or their servants. It had previously been found
necessary to curtail the application of the privilege in ceitain
cases by 12 & 13 Wm. 11, ¢. 3, 1701; 2 & 3 Anng, c. 18,
1704 ; and 11 Geo, 11, ¢. 24, 1738,

In 32 Hen. VI, the julges refused to give an opinion as
to the ‘extent of the personal privileges of the High Court
of Patliament.’

2listorical tHustrafions and tnsfances— Instances.

1290, Edward I refused to allow the Alasker of the Masterofthe
e . . . Temple,sago.
Zemple 10 distrain for the rent of a house held of him
by the Bishop of 81 Duid’s, as ‘not fiting in time of
Parliament.’

1315. Ldward II declared the arrest of the Prior of Priorof
Malfon during the session to be ‘to the prejudice of the Maltos, £3ts-
crown.’

1404. The Commons petitioned Henry IV for treble 1404
damages in case of molestation; this was refused, though the
right of immunity was recognised.

1 +1f the King call his people to him, and any one there do them
evil, le® him compensate with a two-fold ¢er, and 507, to the King.'—
Sel. Charters, 61, dee also [ ases af Cande, cap. 83 (Sel, Chaiters, 74).
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1405, Jokn Savage mulcted in a double fine for assaulting
Rickard  Rickard Chedder, 2 member's servant.
e 1429. William Lark, a member’s servant, imprisoned
William  for damages, was released during the session at the petition
of the Commons, though the King refused their petition
agking for statutory recognition of the privilege.
1433. A statute declared double damages due for an
assault on a member going to Parliament. .
Thomas 1453. Thomas ZThorpe, Speaker, arrested at the suit
Tharpe,tasa of the Duke of York, fined, and sent to the Fleet. The
Commons demanded his release from the King and Lords,
The Lords consulted the judges, who, while admitting that
in such cases release was usual, 10 enable the member to
attend to his Parliamentary dutics, declined to answer on
the ground that the Iligh Court of Parliament was ‘so high
and mighty in its nature that it may make law, and that
that is law it may make no law.’ The Lords, however,
refused to give effect to the privilege, owing to Thorpe
being the Duke of York’s enemy, and a Lancastrian’,
WalterClerk, 1460, T alter Clerk, member for Chippenham, arrested
i for a fine due to the King, and damages to private individuals.
He was imprisoned and outlawed, but released on petition
of the Commons.
JohnAtwyn,  1477. John Atwyll, member for Excter, arrested for debt,
177 released, on petition of the Commons, by a writ of supersedeas
(i.e. to discharge the prisoner from custody).
Previous to 1543, imprisoned members, and their servants,
were released, (1) by special Act of Patliament, if imprisoned
in execution of judgment; (2) by writ of privilege, issued by

5433

Mesne the Chancellor, if imprisoned on mesne process (i. e. on any

writ issued between the beginning and end of a suit). In
@eorge 1543, however, in the famous case of George Ferrer s, a member
Ferrers,x543.

imprisoncd as surety for a debt, the Commons demanded
the rcleasc on their own authorily through their scrjeant ; the

1 Parliament sulsequently charactetised thewe proceedings as *be-
gotten by the iniquity of the times.'—Taswell-Langmead, Lnge Const.
Hist. 343. '
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sheriffs refused the demand, and were imprisoned for contempt
by the House, which likewise held a writ of Privilege from
the Chancellor to be unnecessary, declaring that the orders
of ‘the nether House’ could be carried out without a writ
by the serjeant ‘ whose mace was his warrant” The action
of the Commons was supported by Henry VIIIL. »

1575. Smalley, the servant of Mr. IHall, member for Grant- Smalley,
ham, was imprisoned for debt, but released by the serjeant; ™%
he was subsequently fined, and imprisoned, for having obtained
his ar1est fraudulently as a means of escaping the debt.

1603. Sir Thomas Shkirley, impriconed on cxecution for Sir Thos.

debt; on the mecting of Parliament (1604), the House (Sm" 153
demanded his release, which was refused by the Warden
of the Fleet, who feared that he would become liable for his
prisoner’s debt.  The Warden was committed for contempt,
but would not give up Shirley until the King interfered.
An Act was consequently passed in 1604 (1 Jac. I, ¢, 13),
which provided that those who had the custody of a member
of Parliament, rcleased by privilege, should not be liable
to his creditors, or subject to an action for escape, and that
a new writ of execution might be sued out by the creditor
at the expiration of the privileged period; this stalute gave
a legal recognition to the privilege of fieedom from arrest,
and to the right of Parliament to release privileged persons,
and punish those to whom the arrest is duc.

1625. Farl of Arundel, imprisoned by order of Charles 1, Farlof
for allowing his son to mairy a lady of royal blood without f{,",,
the King's permission; the Lords denied the legality of the
imprisonment of a member of their body, by any other
authority than that of the House, except for trcason. fclony,
or breach of the peace; and the King had to give nay.

In Jan. 1642, the attempted arrest of the Five Members Five Mem-
(Hampden, Sir Arthur Hasilrigge, Denzil Holles, Pym, and perty 1en
William Strode) by the King precipitated the crisis; the
Commons declared the King's action a breach of privilege
and hisgonduct ¢ false, scandalous and illegal.”

This privilege does not necessarily extend to the offence of Contempt of
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Contempt of Court; in 1578, Lord Cromwell, arrested for
contempt, was released by the Lords, who, however, declared
that the case was not to be a precedent; in 1757, the
Lords declared that privilege did not cover the refusal to
obey a writ of Habeas Corpus; in later times Parliament
lgs not interfered in the case of members punished for
Contempt of Court, e.g. Mr. Wellesley 1831, Mr. Charlton
1837, Mr. Whalley 1874, though its right to do so, if necessary,
is retained.  In 1763 the Commons held, in the case of Wilkes,
that seditious libel was not covered by privilege.

Considerable limitations were placed on the extent of this
privilege by the statute of 1770 (10 Geo. 1II, c. 5o). It
enacted that a suit might be commenced and prosecuted
at any time against 3 member or his servant : that no process
was to be stayed by icason of privilege, and that only
the persuns of members should be free from arrest and
imprisonment ', Thus at the present day neither the servants
nor the goods of members are protected by Parliamentary
privilege, and in cases of trcason, felony, breach of the peace,
seditious libel or bankiuptcy®, it cannot be pleaded by
members themselves.

2. Ficedom of speeck and debate existed from very early
times, and has been frequently confirmed by legislative and
judicial sanction.

The violation of the privilege was foreshadowed in the
arrest of Henry Kejghley, the Speaker, 1301, for presenting
articles of reform to Edward I; and in the imprisonment of
Peter de la MMare, 1376, by John of Gaunt, for his conduct
as Speaker of the Good Parliament,

In 1397, Sir Zhomas Haxey was imprisoned, by order of
Richard 11, and found guilty of treason, for having introduced
a Bill to regulate the expenses of the royal household; the
proceedings against him were reversed in 1399, by Henry 1V,

! Anson, i. 145.

2 The Lankruptcy Act of 1883 disqualifies a bankrupt for sitting or
voting in cither House, or setving on any Parliamentary Comnuiittee, but

the Act of 1890 limits such disquahiication to a penod of five years
fiom the date of lus discharge, .
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and the Lords, and the privilege of freedom of discussion
was expressly recognised; being again confirmed in 1407.

In 1451, Thomas Young was imprisoned for introducing Thomas
a motion to declare the Duke of York heir to the Crown ; Yo% 8-
having complained to the Commons of his arrest on a
favourable opportunity, 1455, when the Duke of York wog
Protector, the case was referred to the Lords, and reasonable
compensatien was decreed by the King.

1512, Richard Sirode, having moved for the regulatlon of Richard

St 151e

the tin mines in Cornwall, was procceded against in the
Stannary Court (p. 66), fincd, and impri-oned; Le was
released by writ of privilege, and an Act passed, 4 ITen, VIII,
c. 8, declaring all suits in consequence of woids spoken in
Parliament void.

From 1541, the privileges of free discussion, free access
to the King?, and freedom f{rom arrest, were {oimally
claimed by the Speaker at the commencement of each
Patliament, and were {ormally recognised by the Sovereign.
Llizabeth, however, frequently violated the iights; in 1566, Elirabett's
she forbade the settlement of the succession to be discussed, A
but had to withdraw the prohibition, on its being moved
contrary to privilege by Pax/ Wentcworth.  On the Speaker
making the usual caim for libeity of speech in 1571, he
was told by Sir Nicholas Bacon, the Lord Keeper, that it
was the Queen’s will that the Commons should ‘meddie
with no matters of State but such as were propounded
to them,’ and Afr. Strickland, having introduced bulls for Mr. Swick-
ecclesiastical refoums, was forbidden by Flzabeth to attend 2% 67
Parliament.  Chrisivpher Filverfon, however, a celebrated
lawyer, successfully maintained that this was a breach of
privilege, and the Queen was forced to give way in the same
Session, In the same year Mr. Bell was summoned before Mr.Bell,
the Council for introducing the subject of monopolics. In ™"
1588, AMyr. Cope was imprisoned by the Queen for advocating Mr. Cope,
ccclesiastical reform, and at the same time Pcler Um/uorllz ;:i" Went.
was sant to the Tower for demanding whether a member worth, 1588

! Frecdom of access was first claimed in 1536, Stubbs, i, 455 note,
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might not discuss points of grievance freely and without
danger.
In 1589, Sir Edward Hobdy was reprimanded for intro-

Hobby, 15%- Jucing a bill to prevent various exactions made by the officers
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of the Exchequer. In 1593, Lord Kecper Pickering, in
apswer to the usual demand by the Speaker, for freedom
of debate, replied, on the Queen’s behalf, that the privilege
of the House consisted in saying aye or zo, and.was not ‘to
spcak every one what he listeth, or what cometh in his
brain to utter.” In the same year Peler Wentworth, and
Sir Henry Bromley, were imprisoned for a petition on the
succession, and AMorice, a lawyer, for a Bill for the reform
of the Ecclesiastical Courts.

1614. Thomas Wentworth, Christopher Neville, and Sir
Walter Chute were imprisoned for words spoken in the
House, and other members were dismissed fiom the Com-
mission of the Peace.

1621. James I committed Sir Edwein Sandys, ostensibly
for specches in the House, forbade the House to meddie
with the mysteries of State, and declared that the privileges
of Parliament were derived from ‘the grace and permission
of his ancestors” In Dec. 1621 the Commons drew up
a Protest that freedom of debate is necessary to treat  the
arduous and urgent’ affairs of the State; in consequence
of this, James dissolved Parliament, tore the Protest out of
the journals with his own hand, and imprisoned Sir Edward
Coke, Sir Robert Philipps, Mr. Pym, and Mr. Selden.

In 1629, Sir Jokn Llivl, Denzil Holles, and Benjamin
V'alentine were imprisoned by the King’s Bench for seditious
speeches in Parliament and for an assault on the Speaker,
and Strode's Act was declared to apply only to his particular
case ; these proceedings were reversed by an Act of 1667,
which made Strodds Act general; the judgment of the
King’s Bench was also formally reversed by the Lords, on
a writ of error, 1688, By the Bl of Rights it is declared
that ‘the freedom of speech and debates, or proceedings in
Parliament, ought not to be impeached, or questioned, in
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any Court or place out of Parliament’ From this time,
interference with liberty of speech was indirect, e.g. the
cancelling of the commission of General Comway, who, in
1764, voted against the government on the question of
General Warrants (p. 243), and the dismissal of Col. Barre,
Adjutant General, in 1763. DBurke tells us that ‘thg
dangerous and unconstitutional practice of removing mili-
tary officersdor their votes in Parliament” was abolished by
the Rockingbam ministry of 1765,

3. Secresy of Debate, Secresy of

In early times, it was very important that the King should
not know what was being debated.

The Long Parliament of 1641 was the first to prohibit the Feblication
printing of speeches without the leave of the House, and SII‘
E. Dcring was expelled and imprisoned for failing to comply
with this rule. It however permitted its proceedings to be
published under the title ¢ Diurnal Occurrences in Parliament.’
In 1680, votes and proceedings were ordered to be printed
under the direction of the Speaker, and in spite of the pro-
hibition, reports of debates frequently appeared, These were
necessarily very imperfect, since notes had to be taken by
stealth.

After the Revolution, Parliament made frequent attempts
to restrain the publication of debates, and in 1738 char-
acterised it as a ‘ notorious breach of privilege’ and resolved
to deal sternly with offenders?, However, the practice still
continued, the reporters being careful to suppress the speakers’
names, or to attribute their speeches to characters in Roman
history. Had the reports been impartial, Parliament would
probably have been less anxious to assert its privileges. But
this was by no means the case. Speakers were wilfully
misrepresented, offensive epithets were attached to their
names, and their arguments were often perverted or sup-
pressed. In 1771, the names of the speakers having been
given in several papers, a complaint was made to the House
by Cob Onslow ; and six printers were summoned to appear

° 1 Amson, i. 149. * May, ii. 36. Anson, i. I5a.
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Mm«’mu. before the House; one, by name Afiller, failed to attend, and
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was arrested by a messenger, who was in his turn arrested
for assault, and both were brought before Lord Mayor Crosby,
and Aldermen Oliver, and Wilkes, the latter of whom was
encouraging the resistance of the printers to Parliamentary
grivileges by every means in his power; the magistrates dis-
charged Miller, and committed the messenger; for this, they
were sent to the Tower by the House, though in the face of
popular opinion. This was the last occasion on which the
House of Commons asserted this privilege, and from this
time the publication of debates has been permitted. In
theory however, it is still a bicach of privilege, and liable at
any moment to be forbidden. The publication of division lists
was declared a breach of privilege 1696, but they have been
regularly published by the Commons since 1836, and by the
Lords since 185%7. In 1868, in the case Wason v. Waller,
the right of a newspaper to publish fair reports of debates
was established (sce Libel, p. 243).

Lxclusion of sirangers was at first very strict, owing to the
fear that a stranger might inform the King of the procecdings
in Parliament. After the Restoration, the rule was somewhat
relaxed, though strangers could be excluded on the motion
of one member; in 1770, they were excluded from the
Lords, during a discussion on the impending war with Spain,
on grounds of expediency; they were frequently excluded
from Parliament during the American war, thus interrupting
the report of debates. In 1845 strangers were allowed to be
present in the galleries, and since 1875 can only be excluded
by a resolution of the House.

4. Freedom of access to the Sovereign.

The Peers, as hereditary counsellors of the Crown, enjoy
an fndividual right of access at any moment ; the Commons
have only a collective right through the Speaker. This privi-
lege, which is of very early origin, has since 1541 always
been claimed by the Speaker, together with those of freedom
from arrest, and of debate (p. 107, note). -

5. The Sovereign is bound to put ke most favouradle con-
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siruction’ on everything done in Parliament, and can take
notice of nothing pending in Parliament until a decision has
been arrived at, and the matter brought officially before him,
(1401).
6. Right of deciding Conlested Elections. Contested
In the mediaeval period the House of Commons made ng (1) Decided
claim to examine disputed rcturns. ¢ Until the Act of 1406, by Crown,
the Sheriff bad to return the writ in full Parliament, and the
King in or out of Parliament, took direct cognisance of com-
plaints®’ DBy the statute of that year, writs were to be
returned to Chancery, and by an Act of 1410, the justices of
assize were empowered to cxamine undue returns. But it
would still seem to be for the King, with the help of the Lords
or the judges, to scttle the validity of a return. The chief
cases are in 1319, when Sir W Martin, a duly elected knight
of the shire of Dcvon, complained to the Council that another
name had becn substituted by the Vice-Sheriff in the return ;
in 1362, a dispute about the Lancashire ¢lection was settled by
the King. In 1384, a petition was presented by the borough
of Shaftesbury to the Kings, Lords, and Commens, com-
plaining that the Sherif of Dorsctshire had made a false
return by substituting the name Thomas Camel for Thomas
Seward.
In 1404, the Commonns demanded an inquiry into an
alleged false return by the Sheriff of Rutland ; the Lords held
the inquiry, and declared Themas Thorpe, for whom the
Sheriff had substituted Willixm Ondeby, duly elecied.
In the reign of Flizabeth, the Coummons asserted their
right to decide disputed cases.
In 1553, a committee of the Lower House had declared (2) by House
Dr. Nowell incapable of sitting in Pailiament, and in 1586, 158
in spite of the Queen’s prohibition, the 1louse of Commons
settled the case of a disputed return for the county of Norfolk,
1604. James I arrogated to himsclf power over elections,
! This, says May, *is not a coustitutional right, but a personal

courtes;¥—Parliamentary Practice, p. 59.
? Seubbs, iii. 423. '
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even so far as to decide what kind of man should be chosen.
Goodwin's The electors of Buckinghamshire returned Sir Francis Good-
%% win, an outlaw ; James had a second writ issued, and Sir
John Farlmue was elected ; the Commons, however, declared
Goodwin’s election valid, but afier much pressure, consented
Jo confer with the judges. In the end the King admitted the
“Claim of the Commons to be a judge of returns, but claimed
a corresponding jurisdiction for the Chancery; eventually the
matterwassetiled bya compromise, the previous elections being
regarded as void, and a new writ issued. The right of the
Commons was never alterwards called in question, nor that of
Chancery asserted? : it was further legally recognised in 1674,
in the case of Barnardision v. Soame, in Onslow’s case 1680, and
in Prideaux v. Morris 1702, as well as by a statute of 1696.
Barmardiston  In 1674, the Sheriff of Suffolk, Svame by name, made a
e  double return for the county, upon which Barnardiston, one
of those returned, sued the Sheriff {or damages, and obtained
a verdict ; this verdict was quashed, on a writ of error, both
by the Court of Exchequer Chamber, and by the House of
Lords, but the Comnions nevertheless committed Soame for
making the double return. In 1696, the illegality of a double
return was declared by statute, ‘ but the practice of making
such returns is sanctioned by the lawand usage of Parliament®’
Thus in 1878, the Sheiiff made a double return for South
Northumberland. From 1672, the Commons decided all
election questions by Committees of the whole ITouse ; the
right was much abused for party purposes, and in 1770,
Grenville's  Grenvidle's Aet (10 Geo. 111, ¢. 16) transferred the settlement
Act, 1770, . : .
of controverted elections to a Select Committee of thirteen
sworn members, selected by the siting members and the
petitioners, from forty-nine chosen by ballot; to these
thirtecen, each side then added one nomince; it was found
possible, however, to influence the construction of the
Committee, and the abuses continued, By an Act of
Peel's Act, Sir Robert Pecl, 1839, the Committee was reduced to six,
1835. and afterwards to five, nominated by a general Commitiee

} Anson, i. 159. $ May, Parliamentary Practice, p. 163.
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of Elections. In 1868, the right was surrendered by the
Commons (31 & 32 Vic. ¢. 134), and vested in the
common law judges, an Act of 1880 (42 & 43 Vic. c. ¥5),
providing that cases must be tried by two judges ; the Peers,
however, still retain the privilege.

In 1702-4, in the cases of Ashly v, White, and of the Aylzs-,ﬁ,s’l;ii:y v,
bury men, the Commons claimed the privilege of determin- 17034,
ing the rights of electors, as well as of deciding contested
elections; this led to a quarrel between the Lords and the
Commons, the Upper House condemning the conduct of
the Lower in committing the Ajlesbury burgesses for bringing
actions against the returning officer ; the dispute was ended
by a prorogation, though the question was left undecided
(App. B).

7. Right of seliling the order of business in their respective Right ol de.
Ilouses, The question arose under Richard 1I, when the order of ©
judges declared that this right did belong to Patliament, *"
It was formerly important, a<, if it had belonged to the
Crown, the King might have obtained his supplies at the
opening of the Session, and then dissolved.

B. 8pecial privileges of the Lords. SpecialPrivi-

1. Voting by proxy. In early times this right was granted \ges of the
by licence from the King, and. up to the 14th century, Peers }'::;l;fh:
were often represented by men who were not members of the
House; but from that time the proxy of a temporal Peer
could only be given to another temporal Pcer, and that of
a spiritual Peer to a spiritual Peer, whilst the number of
proxies to be held by any one individual was restricted to
two. The 1ight was given up in 1868, as it was found to
encourage Pcers to absent themsclves from Parliament.

2. Right of dissentients fo record a profest against any Act, Protests.
in the journals of the House. The general practice of
protests® by the Lotds dates from the 17th century?, but
earlier instances may be found in the protests of the lords
spiritual against the Statutes of Provisors and Praemunire.

' A standing o1der of the House of Commons could confer this right on
the menabers of the Lower House; Anson, i. 221, ¥ Stubbs, iii. 489,
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3. Rights of originating Bills concerning the Peerage,
such as the restitution of honours.
4 Every member of the House of Lods is enlitled fo

Summons.  ppreie his woril of summons. Settled by Lord Bristol's case

(Feb. 1626), to whom a writ was refused by Charles I
. The Peers, however, would not sit without him, and the
King had to send the wiit, though he privately forbade the
Earl to obey it.

5. All Peers, except spiritual Peers?, have the right of
being tiled by their Peers in cases of treason and felony ;
the trial is by the whole House if sitting; if not sitting, by
the Court of the Lord IIigh Steward (p. 65). On a charge
of misdemeanor a I'eer is tiied by an ordinary jury.

C. Priviloges peculiar to the Commons.

LPorvers over money.

Money Bills. (V) The right of originaling all Money Bulls. This was

established as eaily as the reign of Richard 11, and formally
recogmsed 1407, when the Loids named certain subsidies
as necessary for the defence of the kingdom, and the
Commons declared their action a breach of privilege. In
1593, 2 suggestion of the Lords that three subsidies should
be granted to the Queen, called forth considerable hostility
from the Commons, and in 1625 they began the practice of
omitting the name of the Lords from the preamble of Bills
of supply. In 1640, at a conference of the two Houses, the
Commons maintained their sole right to originate money
grants, and in 1661 refused to ascent to a Bill for paving
the streets of Westminster, which had begun in the Loids,
on the ground that, as it laid a chaige on the people, it
ought to bave originated with them. By degrees, the
Commons increaced their privilege by establishing that the
Yords could not amend a Money Bill in any way, but had
only the power of acceptance or refusal. In 1671, the
Lords having altercd the rate of duty on sugar, the Commons
resolved ‘ that in all aids given to the King by the Commons,

! In 1347, however, the Lords held that John Stratfoid, J\rchbishop
of Canterbury, must be tried by hus Peers.
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the rate or tax ought not to be altered by the Lords®, and in
1648 declared that all Bills of supply ought to begin in the
Lower House and ‘not be changed or altered by the House
of Lords?’ ¢ all aids and supplies, and aids to his Majesty in
Parliament are the sole gift of the Commons.’ They sub-
sequently established that all Bills, which either directly, om
tndirectly, deal with taxation or supply, are Money Bills.
An outcome of this privilege was the unconstitutional process
of ¢ Tacking, i.e. of tacking on to a Money Bill another ‘Taudog’
Bill, which they feared would otherwise be thrown out by
the Lords; when this course was adopted, the Lords were
obliged to pass the obnoxious Bill, unless they chose to
refuse the supplies altogether, which would have greatly
inconvenienced the King and the npation; this course of
action, which occurred in 1692, and 1699, was declared by
the Lords to be dangerous to the constitution (1702). The Resolutians
right of the Upper House to reject Money Bills, though ¢
rarcly exercised, was not called in question till 1860. In
that year, a Bill for the repeal of paper duties was sent up by
the Commons, but faled to pass the Lords. This induced
the former to draw up three re-olutions, affiming that the
Commons possessed the sole right of granting aids and
supplies : that the power of the Lords to reject Money Bills
*was justly regarded by this House with particular jealousy,’
and that to guard against the undue excrcise of such power,
‘this House has in its own hands the power so to impose
and remit taxes ... that the right of the Commons as to the
maltter, manner, measure or tlime, may be maintained
inviolate®” In 1861 the financial measures for the year
were included in one Bill, which the Lords could not amend
and were forced to accept or reject as a whole 4,

(z) Appropriation of Supplies. During the reignof Henry 111, ay
various atlempts were made to deprive the King of his phes up
control over the expenditure of the public money, but it
was not till Edward 1Il's reign that Parliament showed

'V 1allfm, iii. 30. * Anson, i 254
3 May, l’n]lamentnry Practice, pp 649,650. ' Anson, i. 253, note.
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a strong wish to apply its grants to special purposes.
The royal consent was readily yielded?, and the practice
was observed in the following reign and under Henry IV
and his suceessors. The larger sums were usually assigned
to the defence of the kingdom, tunnage and poundage
vas set aside for the navy, and the produce of the Crown
lands for the expenses of the household *:

But the system fell into abeyance during the 15th and
16th centuries, and though revived in 1624 and 1641
did not become a recognised Parliamentary practice till
the close of the 1yth century. In 1665 a sum of
1,250,000 was sct aside for the Dutch war, and the
principle became firmly established after the Revolution of
1688. At the present day, the Iouse goes into Committee
of Supply to seitle what sums shall be granted to the
Crown: the Committee of Ways and Mcans then determines
in what way the amount shall be raised. The Appropriation
Add, passed at the end of the session, assigns about two-
thitds of each year’s revenue to specific purposes.

(3) Audit of Public Accounts. In 1341, commissioners
were appointed at the rcquest of Parliament to audit the
accounts of the collectors of the subsidy on wool; in
1376, and 1377, auditors were demanded, and, in the latter
year, the first Parliamentary treasurers, John Philipot and
William Walworth, were appointed. In 1379, Richard II
voluntaiily presented the accounts for audit, and after some
objection by Henry 1V, the right was clearly cstablished in
1406, but subsequently fell into disuse. Daring Elizabeth’s
reign, accounts were systematically audited ®; but the practice
does not appear to have been re-established till the reign of
Charles II. Between 1714 and 1802, no regular statement
of the financial condition of the country was drawn up, and
it is only since 1822, that a ‘ Jelanced annual account of
the public income and expenditure’ has been laid before

1 e.g. in 1346 the contribution paid by the northern counties was
applied to defending the border against the Scots, and in 1353 the whole
grant was appropiiated to the prosecution of the war.— Stubbsd, ii. 563.

* 1bid. ji1, 265. 3 Anson, ii. 317. )
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Parliament!. In 1785 a body of five Commissioners was
appointed to audit the public accounts, but by the Exchequer
and Audit Act of 1866 (29 & 30 Vic. c. 39, § 3), they were
replaced by the Comptroller and Auditor Genersl, who both
controls the issue of money, and audits the accounts of its
expenditure. .
Moethod of enforcing Privileges of Parliament. Method of
The Privileges of Parliament can be cnforced by fine ® and anﬁ'g‘f.
imprisonment ; and,in the case of members, by expulsion.
Imprisonment by the House of Lords, which is a Court of
Record (p. 57 note), may be for a fixed period ; imprisonment
by the Commons ends with the Session,
(x) Cheef instances of Members being punished by the Members.
House ; first noliceable under the Tudors.
John Storie (Jan. 1548), committed, probably for violent John Storie,
language, released on submission. 1548
AMr. Copley (1558), committed for speaking disrespectfully Mr Capley,
of Mary.
Thomas Long (1571), memler for Westbury, expelled for Thomas
bribery to secure his return (p. 143). Locg, 2s7r-
Arthur Hall (1572), member for Grantham, and the Anhor Halt
master of Smalley (p. 105), reprimanded at the bar of the 57% 1388
House for *lewd speeches’; (1581), expelled, and sent to the
Tower, for publishing a book derogatory to the authority of
Parliament.

Peter Wentworth (1576), committed for using strong lan- Peter Went.
guage against Elizabeth, wosth, 1376
Dr. Parry (1585). etpclled for stigmatising the bill against Dr. Pany,

the Jesuits as ¢ bloody.’ 1535
Peter Wentworih, and Mr. Cope (Feb. 1588), committed Mr Cope,

for certain questions put to the Speaker with regard to the

liberties of Parliament. !
Mr. Palmer (1641), committed for protesting against the Mr. Palmer,

Grand Remonstrance (p. 113). 14t

1 Anson, ii. 318.
3 No fine has Lecn imposed by the Commons since 1666, May,
Parlifmentary Practice, p. yo.
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Locd Shaties.  Lord Shaftesbury (167%), with three other peers, sent to the
B M7 T ower by the Lords, and imprisoned there for a year.
Robert Wal.  Rober? Walpole (1712), expelled and committed to the

pole, 5755 Tower for corruption,
Richard Richard Steele (1714), expelled for abusing the Ministry in
Steele, 17140 . ey
Jhe ¢ Crisis.
Aislabie, Afslabie, the Chancellor of the Exchequer, was expelled
e for being concerned in the frauds of the South Sea Company
(1721).

JohnWikes, Jokn Wilkes (1764), expelled for seditious libel (p. 245),

i re-elected 1768, again expelled and declared incapable of
re-election ; on his being elected a third time, the Commons
gave his scat to the sccond on the poll, Col. Luttrell, who
had only 296 votes, to 1143 polled by Wilkes. Such action
was unconstitutional, because it created a disability unknown
to the law, and in 1482, the records of the proceedings were
expunged from the journals of the House.

Non-Meam- (2) Chief instances of persons nol members being punished

' Jor contempl,

Bland,:s86.  Dland, a currier, was in 1586 fined 20s. for speaking con-

temptuously of the House.
On the supplies being delayed by Parliament in 1701, the

Grand Jury Grand Jury of Kent petitioned that the loyal addresses of

170, the Commons should be turned into Bills of Supply. The
pelition was voted scandalous, insolent, and seditious, and
its presenters were imprisoned.

Aylesbury In 1704, the Commons committed the five Aylesbury men

MM to prison for bringing actions against the returning officer.

':1'::.':;-1," Alexander Murray (1951), committed to Newgate for

1758 in<ulting a returning officer ; he sued out his writ of Habeas
Corpus (p. 240), but the judges declared they had no power
to admit him to bail ',

' It had hitherto been customary to make prisoners kneel at the bar
of the House when called up for judgment. Murray refused to do so,
and in 1772 this practice was abolished by a resolution of the Lower
House. In the Upper House it was ‘silently discontinued,” but the
¢enlrics in the Lords' Joutnals still assume that prisoneis are % on their
knees " at the bar.'—May, Parl. Practice, p. 116, and Const, Hist.ii. 74.
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In 1810, the House committed to Newgate the publisher

of a certain placard; Sir Francis Burde// in Parliament Burdett’s
80,

denied their power to do so, and was sent to the Tower for

contempt; he brought an aclion against the Speaker

(Abbott), which he lost, the Lords confirming the decision

(App- B).

The above were,all legal commitments, as the power of
the House to punish for contempt, and breach of privilege,
was early recognised. Occasionally, however, the House has
acted illegally, e.g. in Floyd's case, 1621, where the Com- Cases of

. Illegal Pun-
mons ordcred one Floyd, a barrister, to pay £ 1000, and {0 ishments.
be put in the pillory, for speaking against the Elector Pala- Floyd, s6a1.
tine; this they had no right to do, the offence not being
a breach of privilege.

And in 1721, the piinter of AMist’s Journal, a Jacobite Mists

L1733,
paper, was committed to Newgate, though no breach of
privilege had taken place.

Although the Commons have occasionally vainly attempted
to create new privileges, they must show that the privilege
claimed has always been customary ; e. g. in Ashby v. While, Ashvye.
1702~4, the Commons claimed the power of determining 1;03-4.
the rights of electors, as well as the legality of elections;
coming into collision on the subject with the Lords, the
matter was ended. though not settled, by a prorogation.

In 1836-40, Stockdale v. Hansard, the Courts held that Stockdalew.

the Commons could not authotise the publication of Libellous g;gqo.
matter. Thereupon the Lower House resolved ¢that this
House has the sole jurisdiction upon the existence and
extent of its privileges.” The resolution was ignored by the
Law Courts, and a serious quarrel scemed imminent. The
question was settled by the passing of an Act (3 & 4 Vic.
c. 9) which provided that all proceedings against persons for
publishing reports under the authority of either House of
Parliament, should be stayed on production of a certificate
stating that such publication was by Parliamentary order?,

’
leSee May, Parl. Practice, p. 182, and Const, Hist, ii. 78 sqq.
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Collisions Instances of oollision between the Lords and

between the

two Houses, Commons.

3407 1407. The Commons asserted that the King's request to
them to sepd a deputation to the Lords to hear, and report
on, the reasons for granting subsidies was ¢ to the prejudice

Of their liberties,” and established the rule that neither House
should make any report of any grant to the King, until passed
by Lords and Commons.

sban, In 1621, the Lords protested against the illegal punish-
ment of Fleyd by the Commons. The latter agreed that he
should be tried by the Lords, but declared that the case
should ‘not be a precedent towards the enlarging or
diminishing of the privileges of either House .

6¢o. In 1640, the Lords voted, in accordance with the King's wish,
that supplies should be granted before grievances were dis-
cussed ; this was voted a breach of privilege by the Commons.

Skinner v, In 1664, in the case of Skinuer v. The East India Com-

The East . . . T T

India Com. pany, the Lords claimed an original jurisdiction as a court of

Py, 12 Justice, which the Commons denied®. The quarrel lasted
for fiftcen months, being finally settled by the mediation of
the King, at whose instance all proceedings were expunged
from the journals.

?ﬁ;”;;’,’s In 1675, in the case of Skirley v. Fagg (App. B), the

' Commons declared that there was no appeal to the Lords
from Couits of Equity. The dispute was ended by a proro-
gation, but the Lords continued to hear appeals.

Vor. In 1701, the Commons quarrelled with the Lords about
the impeachment of Lord Somers (p. 156), and resolved
that the Lords had attempted ‘to oveitwin the right of im-
peachment lodged in the 1louse of Commons by the ancient
constitution of the kingdom.’

(&y:s:r;:‘y In 1704, the two llouses came into collision on the
" Apylesbury case. Ashby, a burgess of Aylesbury, had sued

1 Lords® Joumnals, iii. 119,

* This action on the part of the Lords * was probably a result of the
disappearance of the Privy Council Jurisdiction, which, in the Court
of Star Chamber, had from time to time been exercised in a®salutary
manner for the bringing to justice of great offenders,’—Anson, i, §36.
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a returning officer at common law, and obtained a verdict
against him*. But the Queen’s Bench gave judgment for the
defendant, and its verdict was in turn reversed by the Lords
on a writ of error. The Commons denied thq jurisdiction
of the Lords, and the latter appealed to the Queen.. The
quarrel was ended by proroguing Parliament.

In 1860, the Lards rejected a Bill for the repeal of the Dhupl;ltam
Paper Duty. Lord Palmerston moved in the Commons that Dmyll i,
the power of the Lords to reject taxation Bills is ¢ regarded 186,
with peculiar jealousy as affecting the right of the Commons
to grant supplies, and to provide ways and means for the
service of the year’ (see Money Bills, pp. 114-5).

House or Lorbs. House of

Origin. Peerage depends neither on tenure nor nobxhty
of blood®. Although thirteen and a third knights’ fees
created an obligation of barony, the holder was not
a baron from the mere fact of possession. Originally a
member of the Magnum Concilium owed his seat to femure,

Lut Magna Carta introduced the new qualification of summons.
A distinction had grown up between the majores and minores
Larones, and by article 14 of the Charter, the former® were
to reccive a special, the latter a general writ, calling them
to Parliament. But since the greater barons were not yet
a strictly defined class®, there were certain individuals who
might be summoned or passed by at the royal discretion,
Heunry 1II and Edward I availed themselves of this power,
and its careful employment by the latter has won for him the
title of * creator of the House of Lords®’ But from this time
the right was scldom exercised, and the year 1293, says
Bishop Stubbs, may be adopted ‘as the era fiom which the

\ o, also Askby v. I iite, App. B.

* Nobility of blood is unknown to the English law. The eldest son
of a peer is a commoner, and bears a title by courtesy only,

In 1547, the Earl of Surrey, son of the Duke of Norfolk, was tried
by a common jury on a charge of high treason.

3 The greater barons were those who in their military, fiseal and
legal transactions denlt directly with the King; the lesser barons, those
who tiansacted their business with the Sherift. Stubibs, i 5675 it, 182,

¢ Freean, Essay on the House of Lords, Hist, Kssays, Fourth Series,
P 452, * Stubbs, ii. 203,
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baron, whose ancestor has been once summoned and has
once sat in Parliament, can claim an hereditary right to be
so summoned®’; in such cases the Crown cannot refuse
a summons Je.g. Lord Bristol's case 1626, p. 114).
Creation of Peers.

Although tenure by barony had been the original qualifica-
tion for summons, it is clear that from 295, at the latest,
it was no longer sufficient in itself to create a Pecr. Various
attempts have, however, bcen made in later times to claim
barony by tenure; e.g.—

1433. Sir John Fitzalan claimed the earldom of Arundel
as ‘united and annexed to the castle and lordship of Arundel.
The claim was admitted ¢ saving the rights of the King, of
the Duke of Norfolk, the heir general of the Earls of Arundel,
and of every other person®’

1598. Sir Edward Neville claimed the barony of Berga-
venny, ‘ not as has been generally supposed on the sole ground
that the dignity was attached to the barony of Bergavenny,
but that he, as being seised of that castle, and as heir male of
the last lord, was the more eligible person?®’

In 1660, the barony of Fitz-Walter was claimed as a
Larony of tenme by Mr, Checke; in 1669, the claim, which
was opposed by Mr. Mildinay, the heir-general of Robert
Fitz-Walter summoned by writ 1295, was heard by the
Piivy Council, and it was decided that barony by tenure was
obsolete, and ¢ for weighty rcasons not to be insisted on,’ and
a summons was sent to Mr. Mildmay. ¢ Az no period since the
reign of Henry 111, says Sir Harris Nicolas, ¢ has fenure per
baroniam been deemed lo conslitute a right lo a wril of summons.

Baronies by Wril, originating femp. Heury 111, soon
superscded the qualification of tenure; e.g. in 1295, out of

! Stubbs, ii. 184. Lord Redesdale fixes the date at the fifth year of
Richard 11, Lut the Statute of that year scems merely declaratory
of existing piactice. Anson, i. 186.

¥ Nicolas' Ilistovic Peerage, p. xx, Sir 1. Nicolas remarks on this
case that in the reign of llenry Q’I more anomalics are to be found with
respect to the Peerage than in any which preceded it.

* Nicolas, p. xxi.
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fifty-three barons summoned, eleven did not hold lands ger
baromiam ; in 1299, out of forty-five persons summoned for
the first time, only twenty-four were barons by tenure, and,
says Sir Harris Nicolas, ‘it is certain that the number of
barons by tenure, during the reign of Edward I, greatly
exceeded the number of persons summoned to Parliament .’ |

In 1387, occurred the fist instance of a barony being Lettes
created by Letfers Palenf, when Sir John Beauchamp of f;s‘;m'
Holt was made Lord Beauchamp of Kydermynster; the next
was in 1433, when Sir John Cornwall was created Lord
Fanhope ; from this time Letters Patent became the usual
form of creation. Letters Patent must contain a limitation
to heirs male, or female; a Peer created by Letters Patent
need not take his seat to be ennobled. The method of
creation at the present day is by Letters Patent, followed by
a writ of summons.

Although during the minority of Richard 1I, Peers were
created by Parliament, the sole right of creation has remained
vested in the King, and has occasionally been dangerously
employed, e. 7. Anne, in 1711, created twelve Peers at once,

10 obtain a majority in the Upper House for the Tories.

In 1719, the Peerage Bill was introduced by the Dukes of The Peerage
Somerset, and Buckingham, with the approbation of the Bul, 1713
King; by it the Crown was not to increase the existing
number of 178 by more than six, although it might create
a new peerage for every one which became extinct. The
Bill, which was violently opposed by Walpole, was fortunately
thrown out by the Commons; had it passed, it would have
unduly limited the royal preiogative, and might eventually
bave imperilled the very existence of the Ilouse of Lords.

For if the latter reject a measure which is warmly supported
by the House of Commons and by the nation, their opposition
can be overcome by a fresh creation of Peers. Thus in
1832 the knowledge that ministers were prepared to resort to
this extreme measure, securcd the passage of the Reform

! In sdme cases Edward I appears to have issued writs to persons
who did not hold by baronial tenure at all. Stubbs, i1 204; Anson, i. 184,
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Bill in the House of Lords. A peerage cannot be resigned,
or alienated, by its holder ; it can only be taken away by
Parliament,

mp?‘f:g‘: Composition of the House.

Spiritusl
Peers.

1. Lay Peers.

(@) Dukes. First created in 1337 (the Black Prince made
Duke of Cornwall). o

(8) Marguises. Counts of the Marches. First introduced
in 1385, when Robert de Vere, Earl of Oxford, was made
Marquis of Dublin.

(<) Farls. This tile was derived fiom the Danish Jarl, and
began to supplant that of Faldorman in the reign of Ethelred .

(d) Fiscounts. First introduced in 1440. John, Lord
Beaumont, created Viscount Beaumont,

(e) Buarons. ‘The word laron signified chronologically—

(1) A tenant-in-chicf,

(2) The holder of a barony of 13} knights' fees.

(3) A man who held such a barony, end reccived a writ.

(4) A man who reccived the summons, whelher the holder
of @ barony or nol.

(5) A man cnutled to receive the writ, either by creation
or prescription *,

2. Spiritual Peers, who formerly far outnumbered the Lay
Pears: e.g. 12935, there were ninety Spiritual Pecrs, and only
forty-five Lay Peers; in 150, lorty-eight Spiritual Peers, and
thirty-six Lay Peers.  The abbots and priors were summoned
by virtue of their tenwe fer daroniam, the bishops by virtue
of their ecclesiastical posilion. From 1341 the number
somewhat diminishes, owing to the burden of attending.
Alter the dissolution of the monasterics, 1539, the archbishops
and bishops numbered only twenty-one; this number was
subsequently increased to twenty-six. At the present day,
in addition to the two archbishops, the Bishops of London,
Winchester, and Durham have scats in the House of Lords,
in right of their sees; the remaining bishops, with the single
exception of the Bishop of Sodor and Man, are rummoncd

¥ See Stubbs, Scl. Charters, 483, Summens of an Easl,
? Scl. Charters, 37. Stubbs, i. 366.
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to Parliament according to seniority of consecration, until
the full complement is made up; these twenty-six Spiritual
Peers sit ‘in virtue of their spiritual office, and not of the
temporalities of their see'” In 1801, one archbishop and
three Irish bishops were added to Parliament, and sat until
the disestablishment of the Irish Church, 1869. In 1642, the
Bishops Exclusion Bill deprived the Spiritual Lords of their
seats in the Upper House, and they did not regain them till
1660. Unsuccessful motions to c¢xclude them from Par-
liament were brought forward in 1834 and 1836. Spiritual
Pecrs do not vote on questions of life and death (p. 155),
and, by a resolution of the House of Lords in 1692, have
no right to be tried by the Peers®

3. Life Pecrs, occasionally created femp. Richard 1I 10 Lise Peers
Henry VI: e. g. Guichard d'Angle, Farl of Huntingdon (1397);
Thomas Beaufort, Duke of Excter, (1416). There have been
occasional creations since, e.g. the baronies of Hay (1606),
and Reede (1644), dut these did not carry wwith them a scal
in the Ilouse. There was no doubt that the Crown had the
power of giving life peerages, and in 1856, Sir James Parke
was created Baron Wensleydale for life by Letters Patent. Lord Wens.
The opposition to this was great; it was argued that the 'é:f:,‘:s'sc
Crown’s power had not been exercised for four hundred
years, and was therefore obsolete, and that, in any case, it
could not give a right to sit in Parliament; it was answered
that ‘amullum fempus occurril regd) and that lapse of time
is of no cffecct. The question was referied to the Com-
mittec of Privleges, and in the result it was declared that
* neither the Letters Patent, nor the Letters Patent with the
usual writ of summons issued in pursuance theieof, can
entitle the grantee to sit and vote in Pathament! In (one
sequence, Lord Wensleydale was made an hereditary Peer.

In 1876, by the Appellate Jurisdiction Act (39 & 40 Vic.
c. 59), two law Lords were added as Life Peers to the Upper
Housc, to strengthen its judicial side as a Court of Appeal.

1 Anson, i. 213,

1 '&his resolution, says Bishop Stubbs, is of no histoiical authority.
The doctrine of ennobled blood, by which it is sometimes supported, is
historically a mere absurdity. Const. Hist. iii. 443, note 2.
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The Law Lords have now been increased to four, and by
50 & 51 Vict. c. 70, s. 2 they do not lose their right to sit and
vote when they cease to exercise their judicial functions. The
Act of 1887 permits them to keep their scats for life.

4. Representative Peers.

(@) Scoich. Added at the Union, 1707 ; they are sixteen
in number, and are elected for each Parfament by the Peers
of Scotland, who assemble at Holyrood for that purpose.
Proxies arc allowed. After election, the Scotch represen-
tative Peers receive no special summons, but take the oath as
duly elected representatives. By accepting an English
peerage, they forfeit their seats as representative Peers.  As
no more Scotch Peers can be created, the existing Scotch
peerages will all in time become extinct, or be merged in the
peerage of Great Britain. Scotch Pcers have all the rights of
pecrage, except a seat in Parliament. They cannot sit in the
House of Commons.

(6) ZIrish. Added at the Union, 18or; they are twenty-
eight in number, and are elected for life by the whole of the
Irish Peers. One Irish peerage may be created for every
three which become extinct, or are transferred to the peerage
of Great Britain, until the number is reduced to 100, when
a peerage can be created for every one that dies out; the
number is never to sink below 100. Irish non-representative
Peers may sit in the Commons, but, by so doing, forfeit their
rights as Peers; they cannot represent any Irish constituency.

Numbers. The numbers of the Upper House have
varied much at diffrrent times, e.g. in Dec. 1299, ninety-
nine barons were summoned, besides earls and spiritual
Peers. The ranks of the peerage were so thinned by the
wars of the Roses that only twenty-nine lay Peers were called
to the first Parliament of Henry VII (1485). Under Ilenry
VIII, we find as many as fifty-one temporal Peers; in this
reign, after the dissolution of the monasteries, the number of
spiritual Peers was reduced to twenty-six, at which number
it has ever since remained (except during the periog when
the four Irish prelates were added, 1801-1869, p. ¢25).
Many creations were made by the Stuarts, by whom peer~
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ages were frequently sold. In Feb., 1649, the Commons
voted that the House of Lords was ‘useless and dangerous,
and ought 10 be abolished,” and it did not mcet again until
the Restoration. In 1657, Cromwell, being aythorised to
create a new House, sent writs to sixty persons, who met
in the following January; the Commons, however, refused
to recognise them, aad the House was dissolved, Feb. 4, 1658.
In 1688, there were onc hundred and fifty-eight lay Peers,
and femp. Anne, one hundred and sixty-eight. The lavish
creation of Peers by George III, drawn chicfly from the
wealthy middle classes, introduced a new element into the
Upper House, which became ¢ the stronghold not of blood,
but of property'; peerages were frequently given (cspecially
at the instigation of Lord North and Mr. Pitt) as rewards,
and to strengthen the Court party ; the number of peerages,
including promotions, confcrred during the reign was three
hundred and eighty-ecight. At the present day (1910) the
House of Lotds consists of 46 hereditary Peers of the United
Kingdom, g life Peers, 26 archbishops and bishops, 16 Scotch
representative Peers, and 28 Insh representative Peers: total,
621. Theic are, however, at present 12 minors in the Peer-
age of the United Kingdom and one case of contested suc-
cession, making the total voting strength 608.

Functions of the Lords.

The House of Loids is a Court of Record! (p. g7, note),
and, as such, has the power of inflicting fines and imprison-
ment. lts functions are—

Legislative. In theory, it has a co-ordinate power with
the King and the House of Commons; practically, however,
it does not initiate important measures, but confines itself to
amending, and revising, Bills sent up from the Commons; it
is thus a most useful check on basty legislation, whilst, on

! The Lower ITouse is probably not a Court of Record. although the
position has often been claimed by it, e. 2. 1n Floyd’s Case (p. 119", and
in the Case of Fortescue and Goodwin (p. 112", and has been asserted
by Sir K, Coke in the words ¢ no question but this is a House of Record,
and hath power of judicature in some cases.” The claim has latterly
been virtually abandoned, although never strictly renounced. May,
Parl. Practice, p. 89.

Functiogs of
the Lords,

Legislative.
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a matter on which the nation has really made up its mind,
the Lords are compelled to yield, e. g. the Reform Bill, 183a.
It has the sole power of initiating Bills relating to the
peerage, by} cannot initiate, or amend, a Money Bill.

Delterative.  De/sberalive and Consulfative. The Peers are the heredi-
tary counsellors of the King, and, as such, have the individual
right of access to the Sovereign (sce Seven Bishops' Case,
App. B). When Parliament is not sitting, they are the per-
manent counsellors of the Crown, and may give advice.

Judicial, Judicial. Derived from the judicial functions of the King’s
Council (p. 41). The House of Lords is the Supreme
Court of Appeal from the Courts of Common Law, and also
from the Equity Courts. In cases of impeachment (p. 150)
the Commons act as accusers, the Lords as judges. The
Lords have no jurisdiction as a Court of first instance, except
in trying a member of their House for treason or felony
[Skinner v. East India Co. (p. 120), Floyd's Case (p. 119)}.
The Speaker of the House of Lords is the Lord Chancellor,
who has, however, no authority, and no casting vote, in the
exact sense of the term, though in cascs of equal voting he
gives his decision (in accordance with immemorial custom)
in the negative ; he is not excluded from the debate!.

g:'::oz"_ House oF Commons.
Origia. Origin. The Iouse of Commons was composed of

representatives clected by the shires, the towns and the
clergy. Its oiigin may be traced to the Anglo-Saxon
system of local representation which was developed by the
Norman and Angevin Kings and giadually based on the
principle of election. In the 13th century, the Crown,
instead of despatching officials to consult the representatives
in their various localities, began to summon the latier to some
central point and consult with them in person. Thus we
gradually come to the Model Pailiament of 1295, which
marks the institution of the Housc of Commons. The
process of development must now be traced in detail.

1 The woolsack on which the Ioid Chancellor sits is oytside the
limits of the House of Lords, so that a commoner may dischagye the
functions of the ofhice.—Anson.
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Representation, The earliest representation in England Represents-
was ecclesiastical, and is to be tmmﬁr-cm%cﬂs. ton.
As used for fiscal and judicial purposes, it was familiar to the
nation long before it was used politically ; e.g. ia the skire
moo? (p. 68) the hundreds were representcd by the twelve
lawful men, the boroughs by the recve and four men.

In the Jundred mod¥ (p, 40) the townships were represented
by the rceve, the priest, and four men, whilst the laws of
Ethelred* appoint a representative committee of the twelve
senior thegns to present criminab.

In 1070, the ancient Jaws and customs were drawn up Eadyin-
from the declaration of twelve knights, clected for each ﬁ:ﬁﬁ;‘gu
county in the Shire Court, tion, so70.

In 10835, the information for the compilation of Domesday Domesday,
(p. 195), was obtained from the oaths of the Sheriff and of ***
representatives of each hundred and by the witness of the reeve,
priest, and six villemns as representatives of each township 2.

In 1164, 1166, 1176, and 1194, regulations were passed
concerning represcntative juries.

In 1181, certain lawful men were, by the Assize of Arms, 10 Assize of
swear to all who possess sixteen marks. or ten maiks in 2% ¥
chattels and rent ®

In 1188, in the Saladin rithe, four, or six, lawful men of the Saladia
parish were to declare on eath the proper amount which ought T #%
to be paid by those whoappear to have given less than their due,

In 1198, a caiucage of 55. was collected by officials, in Carcage,
conjuncton with sworn representatives of the county as e
asscssors

By Magna Carfa(c. 18), it was provided that the Assizes Magoa
should be held for each county four times a ycar, beforetwo
just:ces and four knights, chosen in the County Court &,

By clause 48 of theCharter, evil customs were to be enguired
into by twelve sworn knights of each county, chosen in the
County Court.

In 1231, twelve burgesses were to represent each borough e
in the County Court of Yorkshire before the itinerant justices,

rd
4 Sel. Charters, 7a. * Ib. 86. 4 Ib. 158.
¢ 1b. 16o. N Ib. 2z7. * Ib. 299, ' Ib. 358.
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Political Representation.

By degrees, the local representatives were no longer
consulted locally, but were summoned to a central point ;

e.g. Aug. 4, 1213, the reeve, and four men, from each
township in the King's demesne were summoned to the
Council at St. Alban’s, to consult about the restitution to be
made to the bishops; this was more thas a financial question®.

In Nov. 1213, four discreet knights were summoned to
Oxford from each county, by writs directed to the Sheriffs,
to consult with the King about State affairs *; they were prob-
ably clected in the County Court,

From 1213 to 1254, although representation continues to
be employed for purposes of assessment and the like, there
is a break in the continuity of Parliamentary representation,
owing to the minority of I1leury III, and his personal
government.

In 1254, however, two lawful and discrect knights of the
shire were ordered to be elected in the County Courts, and
to be sent to Westminster to conicr about a grant®,

In 1261, three knights from each shire were summoned by
the barons to St. Alban’s, ‘to treat of the common business
of the kingdom’; the King thercupon ordered them to repair
to Windsor *.

In 1264, four knights from each shire were summoned to
Parliament by Simon de Montfort 5.

In Dce. 1264, Simon de Montfort issued writs for a Par-
liament to meet in Jan. 1263, at London; to it were sum-
moned two knights from every shire, two citizens from each
city, and two burgesses from cach borough® Simon de
Montfort, by thus bringing togcther for the first time
representatives from counties and towns, took an important
step towards the formation of a representative Parliament %,

During the earlier years of Edward 1I's reign, representation

! Sel. Chaners. 276, * Ib. 287,

* 1b. 376. * Ib. 403. 5 1b. 4

¢ Writs were also sent to the Archbishop of York, 12 bxshops, 107

infenor clergy, and 23 peus.
7 Sel. Charters, 4135,
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does not develope much. In 12%3, four knights from every 273
shire, and four burghers from every borough, join the mag-
nates in swearing allegiance to Edward?,

In 13935, the commonally of the land assist in passing the ra7s.
Stalute of Wesiminster?,

In Jan. 1283, four knights from every county, and two 12"
burghers from every bown, were sent to York, or Northamp-
ton, ‘ad audiendum el faciendum ea quee sibi ex parle nosira
Jactemus ostendy®)

In Sept. of the same year, two knights from the counties,
and two representatives from London and twenty other towns,
met at Acton Burnell*.

In 1290, two knights only from cach shire met at West-
minster. In this Parliament the Statute Quia Emplores
(p. 214) was passed before the Commons had arrived ®,

In 1294, four knights from each shire were summoned®. 1394

In 1295, in what has been called the Model Parliament, 1:¥ﬁ‘;ﬁ!em
we get a perfect representation of the three estates”; from rags.
this date the 1epresentatives of the countics and boroughs
attend regulaily.

At first, Zemp. Edward I, the idea existed, that ¢ what con-
cerned all should be approved of by all,’ and the various
interests were fairly represented up to the time of the
Tudors,

After that, representation grows worse and worse up to the
Reform Bill of 1832; in the cighteenth century, the Pailia-
ment did not represent the nation at all, owing to the rotten
and close boroughs, where the election was often in the
hands of a few individuals, and to the fact that many large
towns were cntirely without members, r.g. Manchester and
Lecds.

Ccunty Franchise. goumf_

County representation in Parliament sprang, as we have = "
secn, from the practice of appointing representative knights

262

! Sel. Ch.artcrs, 429, 3 1h 4
® Ib. 465 * Ib. 468. 5 Ih, 4,:\ Stubhbs, ii. 122,
¢ Sel. Ch:uters, 481, 7 1b. 483 sq.
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for local purposes; these local knights were elected by the
whole County Court, at which all frecholders were present;
at first the knights of the shire were elected, in the same
way, in fult County Court. In 1376, in answerto a petition,
it was declared that they were to be elected by the assent of
the whele county, and all who attended could vote?., By de-
grees, the eclection fell into the hands o, the Sheriff, or land-
owners; e.g. Zemp. Richard 1I, the King ordered the Sheriffs
to return his candidates, and this was one of the charges
brought against him at his deposition.

Parliament was ‘ packed’ by John of Gauntin 1377 ; and
was again packed in 1397 Ly the King; the Sheriffs also
sometimes returned thcir own candidates, instead of those
elected by the County Couit,

In 1406 (7 Hen. IV, c. 15), it was provided that elections
should be in full County Coust, and that the return was to
be made by indentures; four years later, 11 Hen, 1V, c. 1
provided that a Sheriff convicted of making a false return
should be fined £100, whilst Justices of Assize were em-
powered to inquire into returns (repealed 1774).

In 1413 (1 Hen. V, ¢ 1), it was provided that the voter
must be resident in the county, and in 1432, that the land on
which the vote is claimed must be situated in the county;
the necessity of residing in the county was abolished in 1774
(14 Geo. III, c. 58). In 142%, the election of knights of the
shire was still further regulated, and in 1430 (8 Hen, VI,

mﬁ&:g c. 7), was passed the first disfran.chising statute %, providing
Statute, 143>, that county electors must be resident freeholders, worth at
least 40s. a year; the amount could be determined by the
Sheriff on oath. This statute was confirmed in 1445, and
a complaint was made of the conduct of the Sheriffs. In

! There are instances of some classes of frecholders petitioning to be
exempted from the burden of election, which proves that they had a
right to the franchise.

? This statute was intended ¢to secure orderly elections, and te
impose a qualification which should exclude the casual crowd attending
the County Court’ ‘It does not seem to have altered thte character
of the representation.’ Ancon, i y8,
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1653, the Instrument of Goverument conferred the county fran-
chise on persons possessing real or personal property worth
%200, but no further alteration was made until 1832, The

Reform Act of that year (2 & 3 Will. IV, c. 45), added to the Refem Act,
40s. freeholders and occupiers, £10 freeholders if not ***
occupiers, £ 10 copyholders, £ 10 leaseholders for sixty years,
£50 leaseholders fop twenty years, and occupiers of the
yearly rental of £50.

By the Reform Act of 1867 (30 & 31 Vic. ¢. 102), the Reform Act,
county franchi-e was given to occupicrs of £12 rateable 1867.
value, £5 frecholders without occupation, £5 copyholders,
and £5 leascholders for sixty years, or £50 leascholders for
twenty years. To enjoy the franchise it is necessary to be
placed on the register, for which certain qualifications of
residence and rate-paying are required.

By the Representation of the People Act, 1884 (48 Vic. c. 3), Representa.
the property qualifications for the county franchise 1emain the peop;ﬂ Adt,
same ; the occupation qualification is reduced to £10. 1884

Borough Franchise. Rorough

At first the boroughs were, as a rule, indifferent to the Fravchise:
honour of returning members, whilst the wiits were sent
to the Sheiiff in the County Court, not, as since 1853, to
the Returning Officer; the members were nominated in the
borough assembly, and the return was sent to the Sheriff in
the County Court, where the election was formally made, and
the rcturns sent in with those of the knights of the <hire,

In London the clection was at fiist made by the Mayor,
Aldermen, and four, o1 six, men from cach ward; fiom 1345
to 1485, by the Common Councilmen, and subsequently by
the liverymen of the City Companies.  In some of the towns
which were regarded as countics, e.g. Yortk. Notungham,
and Bristol, the franchisc was enjoyed by the 4os. fiecholders.

In the towns generally, the franchise was varivusly regu-
lated ; e.g. it belonged

(1) To the holders of particular tencments on Jdurgage
lenure (p; 211); or

(2)+To all fieemen of the borough, or gild (p. 202); or
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(3) To all householders paying scof and lot, €. e. the local
rales; or

(4) To corporations (p. 269) %

In 14331 Hen. V, c. 1) 1esidence was 1equired in order to
obtain a vote; this provision was however evaded, and the
statute was 1cpealed in 1774 (14 Geo. II1, c. 58). In 1445
(23 Hen. VI, c. 14), the returns were tode made by indenture
as in the counties.

With the granting of new chaiters by the Tudos, and
by Chatles 1, care was taken so to vest the franchise in
close bodies and cotporations that Court nominees only were
returned. Gieat abuses arose in consequence, ¢. g. the fran-
chise in Bath was exeicised only by the Mayor, ten Aldermen,
and twenty-fomr Common Councilmen ; in Buckingham, by
the Bailiff and twelve buigesses; in St. Michael, by all in-
habitants paying sco? and lot (these were sceven in number);
in Tavistock, by all ficcholdets (seven in number).

By the Rform Act of 1832, the old fianchise qualifications
wele abolished, with the exception of the 4os. qualification
in towns which wete countics, and the quahfication arising
fiom being a ficeman of a chattered town, if such frceman-
ship would have given a vote before the Refvorm Act of 1832;
the boiough fianchise was given to all owncis, or occupiersg
of houses of the annual value of K10, subject to certain
conditions of residence, and payment of 1ates.

By the Ryform Act of 1867, it was extended to all house-
holdeis 1ated to the poor 1ates, 1esident one ycar, and on
the register; and to all lodgers occupying unfuinished
lodgings of the annual value of £10, if they 1emained in
the same lodgings for twclve months.

By an Act of 1878 (41 & 42 Vic. c. 26), a lodger may
change his rooms, provided he 1umains in the same house;
and may be a jownt occupicr, 1If the total rent is of the value
of £10 each.

The Representation of the People A¢t, 1884 (48 Vic. c. 3),

1 For an account of the vanetics in these diffuzent qualifieations, see
Anson, 1. 99 104, and Stubbs, . 413-421.
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enacts a uniform household franchise, and lodger franchise,
for all counties and boroughs, and assimilates the occupation
qualiﬁcation in counties and boroughs, fixing it at £ 1o annual
value. Tt is estimated that by this Act more than two million
persons, chiefly of the agricultural and labouring Classes, have
been enfranchised.

Composition of the House. Campasition

Knights of the Shire. First summoned to Parliament in Knights of
1213 (p. 130), although they had been frequently elected
before that for local purposcs; for some time they sat and
granted aids with the barons, with whom they were more
closely connected than with the burgesses, many of them
being the younger sons of nobles. It scems quite clear that
they represented the freeholders of the county (by whom they
were clected in the County Court), and not merely the lesser
barons®. Though granting aids with the barons, the knights
are recorded as voting apart from them in 1332, and they
sometimes joined the burgesses in petitions; gradually they Their union
drew off from the barons, and joined the burgesses, with Bugeses
whom they sat in 1333, and with whom they were completely
fused by 1347. The reasons for their union with the bur-
gesses werc—

(@) Their common representative character; both bodies
appeared, not in their own personai right, but as delegates.

(%) Common business in the County Court; of which the
citizens were as much members as the landed proprictors.

(¢) Common form of summons; through the Sheriff.

(d) Common powers; both bodies were summoned, not
to initiale national measures, but to consent to mecasures
already decided on by the nobles.

(¢) Community of local and commercial interests.

The fusion of the county and borough element was most
important, inasmuch as it brought great strength and in-
fluence to the Lower House.

From 1322 (16 Fd. II) up to the end of Elizabeth’s reign,
knights of the shire received 4s. a day as wages; these wages

! Counst. Essays, pp. 188-192.
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were regulated by Acts of 1388, and 1544 (35 Hen. VIII,
¢. 11). They were not abolished until the present reign.

In 13%2, lawyers were declared ineligible to sit for counties
(repealed 1871,34 & 35 Vic, ¢. 116) ; as were Sheriffs during
their term of office.

In 1382, it was ordered that knights refusing to attend
Parliament should be fined. P

By a Statute of 1413 (1 Hen. V, c. 1), confirmed 1430,
knights must be resident ; repealed 14774 (14 Geo. III, c. 58).

In 1445, (23 Hen. VI, c. 14) it was provided that knights
must be of gentle birth, and must be able to take up their
knighthood, 7. e. must hold land to the annual value of.£20
(=%£300 now).

In 1710, a Statute was passed (9 Anne, c. 5) to exclude
rich merchants from the House, making it nccessary for
county members to have a property qualification of £600
a year from freehold, or copyhold; repealed 1858, by 21 &
22 Vic. c. 26.

Burgesses. First summoned to the Parliament of Jan,
1265. In 1322, their wages were fixed al 2s. a day, regulated
in 1544. By 6 Hen. VIII, c. 16, 1514—15, members leaving
Parliament, without permission, before the end of a session,
were to forfeit their wages. In 1410 (9 Anne, c. 5, repealed
1858) they were to have a property qualification of %300
a year (supra).

Numbers.

In the ‘Model’ Parliament of 1295, 74 knights and 332
burgesses sat?; the numbers of the latter class fluctuated
considerably, as the Sheiiffs fiequently omiticd 1o send on
the writs they had reccived to the boroughs, which did not
wish 1o incur the burden of returning members; or to
boroughs from which, for some fiaudulent reason, they
desired to withhold the writ. Whilst some boroughs obtained
dispensations from enfranchisement, others were frequently,
especially in later times, created for court nominees by royal
charter; the last instance of the creation of a Pailiamentary

b Stubbs, ii. 233.
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borough by royal charter was that of Newark, 1673. A debate Laat crention
was held on the subject in the House, and it was decided » i’:y.lw ’
that such a creation was legal. Zemp, James I, the Commons 1555
decided that a borough, which had once been represented in
Parliament, was ever after entitled to a writ. In 1529, 236
burgesses sat, In 1536, Henry enfranchised Wales (the

only previous instanges of Welsh representation had been in

1322, and in 132%); and in 1544, the County Palatine of

Chester sent represcntatives for the first time. Durham was

not represented until 1675, Edward VI created 14 new
boroughs and revived the rcpresentation of 10 others,

Mary and Elizabeth added respectively 21 and 6o members,

the latter creating 8 new boroughs in a single year (1563);

James I added 12 (of which one, Bewdley, returned one
member), and the Universities (2% members). Under

Charles II, the number of the Lower House was g513,

made up of g2 county members, 415 borough members, and

4 University members; this was subscquently increased by

45 Scotch members, added in 170%, and 100 Irish, added

in 1801.

By the Reform Act of 1832 (2 & 3 Wm. 1V, cc. 435, 65, 88),
the number of members for English and Welsh constituencies
was reduccd to 5oo, while Scotland sent 53 members, and
Ireland 105. Fiom 1868 to 1885 the numbers were—
England and Wales 493, Scotland 60, Ireland 105.

The Redistribution of Seals Act of 1885 (48 & 49 Vic.
c. 23) has deprived of their members 79 English, 22 Irish, and
2 Scotch boroughs; one English county (Rutland) has lost
one member, and 36 English boroughs, and 2 Iiish, have lost
one member apiece. Unlike pievious acts, which were based
on the piinciple of local representation, it attempted to
distribute seats according to the number of population ; thus,
towns with a population of moie than 15,000, and less than
50,000, reluin one member ; those with more than 50,000,

1 The Just wiit for Durbam county was 1ssued in May, 1675, and for
the city in Feb. 1678.
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and less than 163,000, two members; for still greater popu-
lations, every extra 50,000 inhabitants secures an additional
member.

The number of members of the present House of Commons
(1910) is 670, distributed as follows—

England. County members 234, borough members 164,
London members 62, Universities 5 ; tolal, 463 scats.

Wales. County mcembers 19, borough members 1r;
total, 30 seats.

Scofland. County members 39, members for burghs 31,
Universities 2 ; total, 72 scats,

Ireland. County members 85, borough members 16,
Universitics 2 ; total, 103 seats.

Disqualifica-  Persons disqualified as Members.

‘;1‘8?.:2"' (x) Aliens, unless naturalised, 33 & 34 Vic. c. 14, .2, 1870

(p. 235)-

(2) Minors (7 & 8 Wm. 11T, ¢. 25, s. 7, 1696). The dis-
qualification of minority has sometimes been cvaded, e g.
Mr. Fox sat for Midhurst when only ninetcen, 1768.

(3) Clerks n Orders, e.g. when Mr. Horne Tooke was
returned for Old Sarum in 1801, a special Act was passed
(41 Geo. III, c. 63) to render clergymen ineligible in future.
Mr. Horne Tooke sat until the dissolution in 1802. This
Act disqualificd clergy of the Established Church, and
ministers of the Church of Scotland ; ordination after election
voids a seat immediately. Roman Catholic priests are
forbidden to serve as members of the Ilouse of Com-
mons by the Roman Catholic Relief Act (10 Geo. 1V, c. 1,
s. 9). By the Clerical Disabilities Ac? of 1870 (33 & 34
Vic. ¢. 91) any clergyman of the Church of England may
relinquish his Orders, and thus render himsclf eligible for
election.

4. Judges (including the Master of the Rolls since
1875).

5. Holders of pensions (with the exception of diplomatic
and civil service pensions), governmen!/ contracts, or offices
crealed since Oct. 25, 1705 (p. 143). By the Act &f 3707



Witenagemot—
(Pp. 92-4)

Commune Concilinim—
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Archbishops.
Bichops.
Abbots,
Ealdormen.
Thegns, and gossétly any Freeman who chose to attend (p, ¢2)-

Archbishops.

Dishops.

Abbots,

Fatls.

Barons.

Knights

{Theoreti~ally all landow ners were entitled to attend, e.g. as nt Salisbury, 1085)
Archbichopa.

Bishops,

Allots, and Masters of Orders,

Earls.

Greater Barons
l.esser Barons

}summ mned by special writ.

} summovcd by general writ through the Sheriff.

Representatives of the lower Clergy, e... Priors of Cathedrals, Archdeacons, one Proctor from
each Chap.ter, and two friom each Diocese to represent the Parochial Clergy.

Knizhts of the shire occastonally, e.g. 1213, 1254, 1261, 1265, 1273, 1283, 1290, 1294, 1295 (. 130).

Burgesses occasionally, e.g. 1205, 1273, 1283, 1295, (pP. 130).

House of Lords—
(pp: 121-8).

s

"ATANISSY TVIINTD dHL

/Dukes, 1337 Knights of the Shire,
Maiquices, 1383. Bu gesses,

Farls, all along, }p. 124. [fouse of Commons—-l'rhe Knights .and

L}

, it P+ 35-
T Gp.azgxen. | puseses frst su?
Siteen Scotch R'&pre-:cntative Peers, 1707. }p 126, 1332
Twenty-eight Irish Representative Peers, 1801,

Two Life Peers, 1876 (p. 126)- . oo
Spiritual Peers, i.e. Abbots, Priors, Masters of Orders, Archbishops, and Bishops up to 1539, since &
that two Archbishops, and twenty-four Bishops (p. 123).

Note.~The original qualification for summons to Parliament was tenwre by barony; temp. Henry 111, baronies &y -wr‘it. at the King’s pleasunI

by

he?::to supersede tenureand ; by 1295. fenns ¢ alone does not create a peerage. 1387, peerages are first created by Letters Patent. Theyare now ¢
ers Patent followed by a writ of summons 1p. 123)
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(6 Anne, c. %), if a member accepts an office created before
1905, he has to offer himself for re-election. This does not
apply to naval or military commissions (sec. 28).

6. Insanepersons. In proved cases of insanity, the custom
is for the seat to be declared vacant by the House.

y. Bankrupls (1869). A member made bankrupt vacates
his seat, unless the bankruptcy is at an er)d within six months.
Bankruptcy is not a bar to clection, but the bankrupt can
neither sit nor vote unless he obtains an annulment of
adjudication in bankruptcy, or a grant of discharge together
with a certificate stating that misconduct was not the cause
of his bankruptcy (46 & 4% Vic. c. 52, § 32).

8. Persons convicted of Ireason, or felony, or attainted, e. g.
Smith Q'Biien 1848, O'Donovan Rossa 1870, John Mitchell
1875, ‘Colonel” Arthur Lynch 1g9o2. This disqualification
is removed by serving the sentence, or by a pardon under
the Great Seal.

9. Peers of England, and Scotland, and Irish representative
Peers. Irish non-representative Peers may sit for any con-
stituency in Great Britain, but not for Irish constituencies ;
¢. g. Lord Castlereagh, on becoming Marquis of Londonderry,
lost his seat for County Down, but was at once returned for
an English constituency.

The eldest son of a Peer can sit in the Commons; the
first instance is the son of the Earl of Bedford, 1549.

10. Persons convicted of Corrupt Practices in conneclion
with Parliameniary elections are disqualified from sitting at
any period for the place where the bribery took place, and
for seven years as member for any other place (46 & 47
Vic. ¢. 51).

11. Women. Atihe clection of 1883, the Returning Officer
of Camberwell refused to receive Miss Helen Taylor’s
nomination paper. (See Law Journal, Nov. 28, 1885).

12. Persons not lakmg the Oath of Allegiance, or affirming ;
e.g. the Housc of Commons excluded Mr. Bradlaugh in 1880,
on the ground that having, avowedly, no religious bhelief he
could not take the oath, and the Courts held that he was not
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entitled to affirm instead!. The Oaths Acf of 1888 (51 & 53
Vic. c. 46) allows an affirmation to be substituted for an oath
on all occasions.

There were formerly other disqualifications, such as
non-residence, repealed 1774 (14 Geo. 111, c. 58); and lack of
property, repealed 1858 (21 & 22 Vic. ¢. 26). See also
Roman Catholics, ddmitted 1829 (10 Geo. IV, ¢. 7); and
Jews, admitted 1858 (21 & 22 Vic. c. 49). Sheriffs could not
sit for their own shires, and appointing obnoxious members
as Sheriffs was a method occasionally employed by the
Crown to exclude its enemies from Parliament; e.g. by
Charles I, Feb, 1626. In 1372, Edward III forbade lawyers
to sit in Parliament, and this Act, though long obsolete, was
not formally repealed until 1871 (34 & 35 Vic. c. 116); in
1404 they were cntirely excluded from the ¢ Unlearned Par-
liament’ (p. 160), whilst up to a very recent date, lawyers
were not supposed to sit as knights of the shire, though,
as a matter of fact, they frequently did sit for counties.

Oaths to be taken by Members. Since 1534 it has Oathsof
been usual for members of both Houses to take the Oath of ada®
Allegiance, and since 1558, the Oath of Supremacy. Supremacy.

In 1563, by 5 Eliz. c. 1, sec. 16, the Oath of Supremacy
had to be taken by all members of the Lower House; and in
1610, by 7 Jac. I, c. 6, scc. 8, the Oath of Allegiance, both
before the Lord Steward. In 16%8, by g0 Car. 1I, c. 1,
members of both Houses had to take the oaths before taking
their seat; since that date thicre have been altcrations in the
form of the oath, and in 1858 (21 & 22 Vic. c. 48), a single
Oath of ¢True Allegiance’ took the place of the Oaths of
Supremacyand Allegiance. By 3 & 4 Will. IV, c. 49, Quakers,
Moravians, and Separatists were allowed to ‘affirm’ instead Airmation.
of taking the oath, and in 1858 a special form was also
provided for Jews. Finally, in 1888, the Oaths Act (51 & 52

! Mr. Bradlaugh was re-elected for Northampton in 1886. The
Speaker refused to allow a motion to be made restraining him from
taking the Oath. He accordingly took it, and sat and voted, subject to
the nigk that the law officers of the Crown might proceed against him
under the Parliamentary Oaths Act of 1866. Anson, i. 86,
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Vic. ¢, 46) allows any person to make an affirmation who
states that he has no religious belief or that he has con-
scientious objections to taking an oath. If a member fails
to take the eath, or to make an affirmation, he enjoys all the
rights of a member except *sitting within the bar of the
House, taking part in its debatcs, and voting in its divisions )’
If he does any one of these three, he # liable to a fine of
£500.

Bribery of Members. One of the main results of the
Revolution had been to make the House of Commons the
predominant factor in the constitution. It could grant or
refuse supplies, and maintain or disband the army. The
Crown could no longer control its proceedings by the methods
in vogue under the Tudors and carly Stuarts, and yet govern-
ment could not be carried on without its continuous
support. An assembly which could not be terrified had to
be cajoled, and throughout the greater part of the 18th century,
the Crown and its ministers obtained a working majority
by systematic and unblushing bribery. For a long time all
direct attempts to check this practice proved futile, and it
is only owing to the growth of various political interests,
the reform of the representative system, and the publicity of
debate, that bribery has ccased to be a prominent feature of
political life.

(@) Direct bribery by means of moncy, described as * secret
service’ money, was first employed by Lord Danby Zemp.
Charles I1; it was continued under William III, Anne, and
the Hanoverians, and was reduced to a regular system by
Walpole and Henry Pelham. Under George III, who en-
couraged the praclice, the abuse increased, and in 1462,
during Lord Bute’s ministry, £25,000 was spent in one day
in buying the votes of members; bribery was continued by
Lord North, but ceased after the American war.,

(6) Indirect bribery, by giving pensions, places, and titles 2,

-
1 Anson, i. 60.
* Titles were frequently conferred during the reign of Gedrge III,
especially by Pitt, in return for the political interest of borough-owners.
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was much employed by William IIL. In 1693, the Commons

passed a Bill to the effect that no member subsequently

elected could accept any office under the Crown. This was

rejected by the Lords, but passed by them in tive following

year ; William, however, refused the royal assent, In 1701,

the Act of Settlement provided that ‘no person who has an aceof

office, or place of prafit, under the King, or receivesa pension ,S;;‘f'h‘""

from the Crown, shall be capable of serving as a member

of the House of Commons®’ This was repealed in 1705

(4 Anne, c. 8), and by 6 Anne, c. 7 (170%) it was enacted that

no one holding an office created after October 25, 1705,

could sit, whilst members accepting an office which had

existed before, were to vacate their seats, and offer themselves

for re-election. In 1742 (15 Geo. 11, c. 22), the Place Bill, Piace Bil,

passed after great opposition, disqualified clerks and many s

other Government officials, and in 1582 the number of places

available for members was still further reduced by Lord

Rockingham's Civil List Act (22 Geo. 111, ¢, 82), Subse- Civil Lis

quently indirect bribery was carried on by State loans and *“* ™

lotteries, shares in which were given away to members,

whilst in 1482, Lord Rockingham found it necessary to pass

the Contractors’ Act (22 Geo. 11, ¢. 45) to disqualify Govern- contractors

ment contractors, Act, 178,
Bribery at Eloctions. The first known instance is that Briberyof

of Thomas Long, who, n 1571, bribed the borough of West- f;‘:f:“';

bury to return lim (p. 127). Bribery of electors was fust ss7x

systematised femp. Charles 11, and increased rapidly, owing in

great measure to the prizes to be obtained in Parliament.

The Bill of Rights, in 168g, declared that the election of

members ought to be free, and Acts were passed to check the Bribay Acts,

abuse in 1695, and 1729 (2 Geo. I1, c. 24), but it increased ™™

to an enormous extent under George III, The sale of seats

was effected quite openly ; if the voters were independent, they

t This provision in the Ac? of Settlement against place-holders never
was in force, as the Act itsclf did not come into operation till after
Anne’s death ; so in point of tact, the place-holders dud sit in the penod
between 1501~1706,
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were bribed individually, if the borough was a ‘nomination’
borough, or in the hands of the Corporation, it was bought
outright; there were regular borough brokers, the price of
a seat rangiug from £ 2,500 to £9,000. In 1768, the Mayor
and ten Aldermen of Oxford were imprisoned for offering
the seat of Oxford for sale for £5,670. Btibery at county
elections was also notorious; e.g. in 1768, Cumberland and
Westmoreland cost £ 40,000, and in 1779, Gloucestershire
cost £30,000. The growth of the abuse was due to the
‘Nabobs,” or Indian merchants (who had amassed large
fortunes, and came home with the idea of buying a seat), and
to the encouragement of the King. In 1962, bribery was
declared punishable by fine, and subsequent Bills were pro-
posed to remedy the evil in 1768, 1482, and 1786, but were

Disfeanchise- not passed. In 1782, the revenue officers, who controlled

ment of the . . . .

Reverue seventy elections, were disfranchised, and in 1809 the sale of

via, *  seats was checked by an Act (42 Geo. 111, c. 118). Bribery®
however continued rife until the Reform Act of 1832 was
passed.

Attempts to  Reform in the representation of Parliament had been

Il{ef"grdl‘::cﬁill-., advocated as early as 1745, by Sir Francis Dashwood ; and

pate™ in 1970, Lord Chatham proposed that a third member shoulc

mentary be added to each county, to counterbalance the corruption of
the boroughs.

Wilkes, 1776. In 1746, Wilkes proposed to disfranchise the rotten
boroughs, to extend the county franchise, and to give mem-
bers to certain unrepresented towns, such as Manchester

and Leeds. No division.

Foke of " In 1480, the Duke of Richmond brought in a motion for

1780. annual Parliaments, universal suffrage, and equal electoral
districts. No division.

.I:E;Pin. In 1783, Mr. Piit proposed to disfranchise corrupt

1 Laws were passed against bribery in 1841, 1853, 1854, 1858, and
1863 By the Corrupt and Illegal Practices Prevention Act of 1883,
a candidate guilty of coriupt practices is incapacitated for ever repre-
senting the constituency in which the offence took place, and may not
be elected for any othe: for seven years. Persons convicted of Lribery
are liable to a fine of £ 100 and a year's imprisonment,
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boroughs, and to increase county and metropolitan members.
Lost by 293 to 149.

In 1985, Mr. Pilt again proposed to amend the repre- 18s.
sentation by redistributing the scats of the rotteh boroughs
amongst the counties, and by extending the county franchise
to copyholders, The owners of the condemned boroughs
were to be compensased by the State. Lost by 248 to 174.

In 1490, Mr. Flood moved for the addition of one hundred Mr. Fiood,
members, to be elected by resident householders of counties. 7>
No division.

In 1793, and 1494, Afr. Grey moved to increase the Mr.Grey,
number of county members, to extend county franchise, and *79% 797
to have uniform houschold franchise in boroughs. Lost by
232 to 41, and by 2506 10 91.

In 1809, 1817, 1b18 1819, Sir LFrancis Burdeit moved for sir F. Bur.
reform, and proposed clectoral districts, anunual Pailiaments, fg.',, 3{’,’5
and universal suffrage.  All lost by large majorities. 1819

In 1820, Lord john Russell moved to disfranchise the hrgilohn
corrupt boroughs, and to give the seats to large towns, and h1820.
proposcd means to check corruption; he brought in other
motions on the subject in 1821, 1822, 1823, 1826, and 1830,
whilst in 1829 Lord Blandford proposed a measure,

In March, 1831, the First Reform Bill, a measure of Zord First Reform
G'rey's ministry, was brought forward by Lord John Russell; o3t
its provisions were to disfranchise 60 small boroughs, to
take away one member from 47 others, and to give the
seats to certain counties and towns. This Bill was lost
by a sudden dissolution.

In the new Parliament which met in June, 1831, the Bill Second __
was passed (Sept.) by 345 to 236, but was rejected by the &’.ﬁt‘i‘%ﬁ.‘“‘
Lords by 199 to 158.

In December of the same year a Third Reform Bill was Third
brought in, and passed, March 1832, by 355 to 239; in pai(:;imﬂa;‘z:
June it passed the Lords (who had been intimidated by
the threat of a fresh creation of peers) by 106 to 2a.

By the Reform Act of 1832, fifty-six rotten boroughs Its pro.
were disfranchised, thirty boroughs lost one member, and visions

: L
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one constituency (the united boroughs of Wycombe and
Melcombe-Regis) lost two members; twenty-two large
towns had two members given them, twenty had one mem-
ber ; the thumber of county members was increased from
94 to 159. A £so franchise was given to the boroughs,
and the county franchise was extended to copyholders
and leascholders.

Further Reform Bills were introduced by the Earl of
Derby in 1859, and by Lord John Russell in 1852, 1854 and
1860, but they failed to become law, mainly owing to the
unwillingness of the middle classes to share their political
privileges with the artisans and working men. However, in
1867 the Conservative ministry of Lord Derby succeeded
in passing a Reform Bill, which gave an additional member
to Leeds, Liverpool, Birmingham and Manchester, created 1o
new boroughs, and restricted 38 existing ones to one member.
The county franchise was reduced to £r2, and a lodger
franchise was added ; a household franchise of all ratepayers
on the register was created, and the franchise was given to
all lodgers occupying for a year lodgings of the annual value
of £10. One great result of the Act was to enfranchise
skilled and to some extent, unskilled, labour, and thus
to deprive the middle classes of that monopoly of political
influence which they had enjoyed since the Reform Act
of 1832. (For Represeniation of the People Act, 1884, and
Redistribution of Seals Act, 18835, sce pp. 133, 137.)

The Ballot. As carly as 1641 the lesser gentry in the
Scotch Parliament asked for permission to give their votes
by ballot!, and in 1646 the Presbyterians made an un-
successful altempt to introduce the system into the English
House of Commons? Vote by ballot for the election of
members of Parliament seems to have been fiist proposed in
the reign of William III® but nothing more is heard of
it till a century later, when it was advocated by Sir Francis
Burdett in 1818, and Mr. O’Connell in 1830.

3 Gardiner, Hist. of England, 1603-43, x. 21.
9 Ibid. Great Civil War, 1i. 529. $ Dict. of Eng. Hist, art, Ballot.
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In 1833, Mr. Grote’s motion for its adoption was rejected
by a11 to 106, and his subsequent motions in 1835, 1836,
1838, and 1839 were all lost by large majorities. The
Ballot, which was one of the five points of thd ¢ Peoples’
Charter’ 1838-48 (see Charfists, p. 248), was again proposed
by Mr. Ward (1842); Mr. Hume (1848), and Mr. Berkeley
(1849, 1852, 1860). s A committee, appointed to inquire into Ballot Act

. . . . 18724

elections (1869), recommended its adoption, and in 1871
a Ballot Bill was passed by the Commons, and thrown out
by the Lords. It was, however, passed in the following
year (35 & 36 Vic. c. 33).

Party Government. Parties’ may be traced as far back Party
as the reign of Elizabeth, when the Puritans appear as a body Prsitans. -
of men holding the same views on definite religious and
political questions, and trying to secure their establishment
in opposition to the wishes of the Queen and her ministers.
Definite Parliamentary parties date from the Long Parliament
of 1641, which contained men ‘ opposed to one another in the
House of Commons . . . on a great principle of action, which
constituted a bond between those who took one side or the
other?’ The opponents of arbitrary government in Church
and State became known as Roundhecads, while the Roundheads
suppoiters of the King reccived the name of Cavaliers.
At the Restoration, the Cavaliers were entirely in the Cavaliers.
ascendant, but by the time of the dispute on the Exclu-
sion Bill, 1649, the other party had revived, and the two
opposing factions obtained the names of ¢ Pefitioners, 1 e. Petitioners.
those who petitioned the King to summon a new Pailia-
ment as soon as possible, and ¢ 4dkorrers’ who were the Abhorrers.
supporters of the Crown, and expressed their abhorrence
of the petitions, as calculated to coerce the King. Shortly
afterwards these two partics received the names of Whigs 'vrvol:ﬁ:. and

! Party, is a body of men united for promoting by their joint
endeavours the national interest, upon some particular principle in
which they are all agreed,’— Burke, Present Discontents.

‘A party is a body of citizens who agree in desiring to see the
business of legislation and government carried on in a particular way.’
~Raleigh, Elementary Politics, p. 78.

* Gardiner, Hist. of England, ix. 281.

L2
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and Tories. The term Whigs?, or Whiggamores, had been
applied to the Scottish Covenanters in 1648, and was ‘now
transferred to those English politicians who showed a dis-
position tb oppose the Court, and to treat Protestant
Nonconformists with indulgence®’ The Torics were so
called from the name of certain Irish robbers, ¢because,
says May ?, “the supporters of the Duke of York, as Catholics,
were assumed to be Irishmen”’ Roughly speaking, the
Tories were the upholders of absolute monarchy, the Whigs
desired a monarchy limited by Pairliament. ¢ To a Tory the
Constitution, inasmuch as it was the Constilution, was an
ultimate point, beyond which he never looked, and from
which he thought it impossible to sweive; whereas a Whig
deemed all forms of Government subscrvient to the public
good, and therefore liable to change when they should
cease to promote that object .’ After the Revolution of 1688,
the more extreme Tories developed into Jacobites, who con-
tinued to distuib the country until after the crushing of the
rebellion in 1745. After that, the Tory party became the
supporters of the King of England. During this period,
remarks Sir T. Erskine May, ‘the Whigs, installed as rulers,
had been cngaged, for more than forty ycars afier the death
of Anne, in consolidating the power and influence of the
Crown, in connection with Parliamentary government. The
Tories, in opposition, had been constrained to renounce the
untenable doctrines of their party, and to recognise the law-
ful rights of Parliament and the people®’ Parly govern-
ment, however, cannot be said to have been established
until the reign of George I; e.g. although William III,
between 1693 and 1696, chose his ministers from the
Whigs, the ministry, from their unity, being popularly
The *Junto! known as ‘the Junto,’ yet, on the loss of their majority at
the clection of 1698, they refused to resign. By degrees,
however, the present ministerial system became established,

1 Another derivation of Whig is a Lowland term for sour whey.
3 Macaulay’s Hist. i. 257. 3 ji. 135, note 2,
{ 11allam, iii. 200, % ii. 137,
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by which, as the nation, and consequently the Parliament, is
divided broadly into two great parties, one of which must
have the control of the executive, the ministers are bound to
be of the same party as the majority in the ,House of
Commons, and to stand or fall together. The great
advantage of party government lies in the ‘Opposition,’ The Opposl.
which forms a safeguard against any infringement of lxberly
To trace the history of party during the latter half of the
eighteenth and during the present century, would be to write
the whole Parliamentary history of the period. (See Cabinet
and Ministry, (pp. 46-8 sq.)

Coalition Ministries. It has occasionally been thought Coatition
neccssary for the two parties to combine, and to form Ministres.
Coalition Ministrics, cither in opposition to the influence
of the Crown or Court party, or because neither party
by itself is strong enough to form a government, and
thercfore the two partics agree to sink for a time their
minor differences to carry out some important line of policy
on which they are at one. In 19744, Henry Pelham, whose
policy was ‘to conciliate and unite under himself every
man whose displeasure could be feared,” formed a Coalition
Ministry, which lasted until his death in 1754. This
ministry, which was a successful one, is known, from the
variety of its composition, as the Broad-boitomed Adminis- Broag-
tration. In 1873, after the death of Lord Rockingham (178.), Baiomed |
a coalition was formed by the paities of Lord North and Hom 7445+
Mr. Fox (who had been bitter encmies), against the govern-
ment of Lord Shelburne, who was forced to resign, Feb. 21,
on a question rclating to the conduct of the American War,

The King's policy of dividing and weakening the parties

had made this coalition necessary. It was headed by the

Duke of Portland; the King, however, found himself strong

enough to dismiss it in Dccember of the same year, on

the defeat of Fox’s India Bill in the Lords. As the Coalition of
coalition had a large majority in the Commons, a crisis was %%
imminent, and was only obviated by the genius of Pitt, who

in a few days formed a ministry which was practically
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'
a coalition. On the dissolution of Parliament in March,
1784, 160 of the supporters of the coalition lost their seats!,
and Pitt obtained a large majority.

In 180§, the Whigs, under Fox, formed a coalition with
Lord Grenville and Windham, and with Lord Sidmouth
and the King’s party. This ministry was known as the
ministry of ‘all the Talents” ¢It was,’ says Sir T. Erskine
Mhy, ¢a coalition between men as widely opposed in political
sentiments and connections as Mr. Fox and Lord North had
been twenty-three years before, but it escaped the reproaches
to which that more celebrated coalition had fallen a victim®’
The ministry fell in 1807, in consequence of its support of
a Catholic Relief Bill.

In 1852, a Coalition Ministy of the Whigs and the
followers of Sir Robeit Pecl was formed under Lord
Aberdeen; it fell in January, 1855, owing in great measure
to the charge of mismanaging the Ciimean war, brought
against it by Lord Derby.

Impeachment is the prosecution of an offender by the
Commons in Parliament, before the Lords, who act as judges,
the judicial power of Parliament having been declared to
lie with the Upper House alone; (1399 p. 128). The
Commons deliver the accusation at the bar of the Lords,
adducing evidence in support of their case, which is con-
ducted by managers; artticles of impeachment are drawn
up, and the trial takes place in Westminster Hall before
the Lords, acting as judges, and presided over, in the case
of the tiial of a peer, by the Lord High Steward (p. 258), in
the case of a Commoner, by the Lord Chancellor; the Lords
pronounce the accused ‘guilty’ or ‘not guilty,” but cannot
give judgment unless the Commons demand it. By_cming
to demand judgment, the—Lower House can exercise an
indirect power of pardon. Impeachment has been used
by the Commons chiefly as a means of controlling the actions
of the ministers of the Crown. A peer may be impeached
for any offence, but until 1689 it was uncertain whether

! They were known as ‘ Fox's Matyrs.’ ¢ i 173
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a commoner could be impeached for a capital affence (see
Fiisharris’ case, p. 155). The first instance of impeachment

was that of Lords Lafimer and Neville (the Chamberlain and Lords
Steward), and certain commoners (chicf of whom was one Nepe ¢
Richard Lyons, a trusted agent of the King), by the Good *7
Parliament, 1376. The accusation was that of having bought

up the King's debts, and of having used various means of
extortion; they were4ll convicted, and sentenced to imprison-
ment, fine, and banishment. This action on the part of the
Commons established their right of impeaching the King's
ministers for conduct prejudicial to the welfare of the S.ate.

The next instance was Michael de la Pole, Earl of Suffolk, Batlel
the Chancellor, 1386, who was charged with misappropriation e
of revenue to his own use, with having lost the town of Ghent
by his negligence, and with various acts of maladministration;
he was condemned to imprisonment and forfeiture, His im-
peachment was due to political causes; ‘it is quite clear,’
remarks Dr. Stubbs, ‘that in his administrative capacity he was
equitably entitled to acquittal, and that it was not for the
reasons alleged that his condemnation was demanded!.” This
impeachment clearly established the fact that ministers are
responsible to the nation as well as to the King.

Other important instances are—

1388. The judges, who, in answer to Richard, declared the
Commission of Reform illegal, 1387, were impeached and
exiled. At the same time, Sir Simon Burley, Sir James Sir Simon
Berners, Sir John Salisbury, and Sir John de Beauchamp 1 %
of Holt, were impeached for treason, and exccuted.

In Febivary, 1450, William de la Pole, Duke of Suffolk, Duke of
being impeached, threw himself on the King's mercy, and nae™
was exiled for five years.

From this time, until the reign of James I, no regular
instance of impe'lchment occurs (although the proccedings
against Wolsey in 1529, are somewhat analogous), owing to
the subserviency of Parliament under the Tudors, and to the
preference shown for Bills of Attarnder (p. 157).

' ik 475.
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In 162L 1, however, Str Giles Mompesson and Sir Frencis
.Mrfcbell were impeached for exactions and frauds connected
with certain monopolies held by them, and were condemned
to fine and imprisonment (p. 201).

In the same year, several other impeachments took place,
the most important being that of ZLord Chancellor Bacon,
which re-asserted the right of the Commons to hold ministers
responsible for their acts. He was chhrged with receiving
bribes, found guilty, and sentenced to imprisonment, and to
pay a fine of £ 40.000.

In 1624, another minister, Lionel Cranfield, Farl of
Middlesex, Lord Treasurer, was impeached for bribery, and
convicted. His impeachment is noticcable as having been
brought about by Prince Charles, and the Duke of Bucking-
ham, from motives of private enmity; it finally confirmed
the constitutional right of the Commons to impeach ministers
of the Crown. From this time forth, owing to the bitter
complaint of Middlesex, counsel were allowed to aid the
accused.

In 1626, George Villiers, Duke of Buckingham, was im-
peached for accumulating offices, lending ships to be used
against the Huguenots, and administering medicine to the
late King. He was saved by the King dissolving Parliament.

In 1628, Dr. Marnwaring was impeached for preaching in
" favour of the King’s absclutism, and power to levy illegal
taxes. He was condemned to a hcavy fine, and imprison-
ment. He was subsequently rewarded by the King, who
gave him the see of St. David's.

In November, 1640, Thomas Wentworth, Earl of Sirafford,
was impeached of high treason, for violating the Irish laws,
instigating the King to make war on the Scots, raising an
army of Irish Papists, and conspiring to subvert the funda-
mental laws and established government of the realm.  None
of these charges amounted to treason as defined by 25
Edw. III, for Strafford was guililess of any act against
the person or authority of the King. The Parliamentary
managers therefore took up a new position, assertit.g that
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an altack on the constitution was practically an attack on
the Crown, since the latter was thereby exposed to great
danger. It would have been grossly unjust to condemn
the earl on such a charge, for it enunciated,a principle
which was entirely new, and rested on the baseless assump-
tion that Strafford had deliberately intended to alter the
constitution. When it became clear that the Lords would
probably acquit the accused, the Commons brought in a Bill
of Attainder (April 1641), which passel the Lords by
a narrow majority, and received the reluctant consent of
the King. The earl was executed on May 12, 16412

In December, 1640, Archbishop Laud was impeached of Laud, 4.
high treason for attempting to alter the religion and funda-
mental laws of the realm. The articles were voted by the
Lower House in February, 1641, and Laud was committed
to the Tower. The actual trial began in March, 1644, but
as none of the charges fell within the existing law of treason,
it seemed probable that the Lords would acquit the prisoner.
The Commons accordingly dropped the impeachment, and
brought in an ordinance of attainder, which passed the Lords
in January, 1645. Laud produced a royal pardon, dated
1643, but it was not accepted, and on January 10 he was
beheaded.

In 166y, Ldward Ilyde, Earl of Clarcndon, the Chancellor, Clarendon.
was impecached of high treason for betraying the ngs
counsel to his enemics, selling Dunkitk to the French,
violating the liberty of the subject, and designing to govern
the country by a standing army. The first article was the
only one which amounted to high trcason. The Lords
refused to commit the accused on a gemcral charge, and
Clarendon fled to France. He was forbidden to return
under pain of incurring the penalties of high treason, and
died at Rouen in 1674.

In 1698, Zhomas Osborne, Luarl of Danby (afterwards Danby, 1678,
Duke of Leeds), was impeached of high treason, for having,
by the King's order, written a letter to Montague, the

4/8¢e Gardiner, Hist. of England, 1603-1642, ix. 235-370.
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English minister at the Court of Versailles; in this letter
the King offered for six million livres *to keep a neutrality,
to recall his troops from Flanders within two months, and not
to assemble, his Parliament for six months! The Lords re-
fuscd to commit Danby, on the ground that the charge was
general, not specific, and a dissolution of Parliament ended
the matter for a time. The impeachment was revived in the
q'sxt Parliament, and Danby, in spite of his plea of the King’s
pardon, was sent to the Tower, April, 1679. After lying in
prison for somet years, waiting for his case to be decided, he
was discharged by the Lords, May 1683, and subsequently
rose to high honours under William III. Danby’s impeach-
ment is of the greatest comstitutiorftal importance ', the chief
points being—

(1) The letter, which formed the chief charge against him,
was written at the King's command, and bore the endorse-
ment ¢ this lefler is writ by my order, C. R This was held

Important  t0 be no excuse; and the principle was clearly established
Panby's  that @ minister cannot plead the royal commands in justification
Case. of an unconstitutional, or illegal act. (See Lord Oxfords case,

p- 156, and Ministerial Responsibilily, p. 46.)

(2) A quesiion was raised as to whether the dissolution,
or prorogation, of Parliament put an cnd to an impeachment,
In 1673 it had been decided, on the report of the Committee
of Privileges of the Lords, that Appeals, not decided * in one
Session of Parliament, continue 77 sfafu guo until the next
Session.” In 167%9,the Committec of Privileges held that the
same rule applied to impeachments; in 1685, this resolution
was reversed by the Lords, and the impeachment, which had
been hanging over Danby for six ycars, was consequently
terminated. In the case of Warien Hastings, 1788-92,
it was finally decided that an impeachment pending in the House
of Lords is nol lerminated by a dissolution (p. 157).

(3) The Commons held that tke royal pardon could not be
pleaded in bar of an impeachmen!. ‘'The question was not
settled at the time, but in 1701 the Ac? of Seltlemeni provided

1 See Hallam, Const. Mist. i1, 410-420,
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]
*that no pardon under the great seal of England be pleadable
to an impeachment by the Commons in Parliament” The
Crown can pardon offenders affer conviclion, but to have
allowed it to do so before judgment had been,pronounced
would have been subversive of the doctrine of ministerial
responsibility,

(4) The prachce of impeachments on a general, and not
a specific, charge of freason (as in the ctses of Suafford ang
Clarendon), was checked by the refusal of the Lords to
commit Danby at the beginning of the impeachment, 1678,
on a general charge of treason.

(5) The Commons objected to the votes of the Bishops in
questions of life and death, even in the preliminary stages of
the inquity which might influence the subsequent issue.
The Lords, however, decided that the Bishops had a right to
sit, and vote, in Parliament iz capital cases ‘ until judgment of
death shall be pronounced This decision was in accordance
with the eleventh article of the Constitutions of Clarendon
(App. B), which provided that Bishops should vote until it
came to the question of ‘life or limb'’ It should be noted
that when the Bishops withdraw before the verdict is given,
they invariably enter the protest ‘saving to themselves, and
their successors, all such 1ights in judicatuie as they have by
law, and by right ought to have’ (p. 125).

In 1681, Edward Fi/zharris was impeached of high treason, Fiubanis,
for having promulgated a treasonable libel. An action had "*
been already commenced against him in the Coutt of King’s
Bench, and the Lords voted that, as a Commoner, he should
be proceeded against at Common law. The Commons re-
solved that ‘it is the undoubted right of the Commons in
Parliament assembled to impeach before the Lords in Par-
liament any Peer, o Commoner, for treason, or any other
crime or misdemeanor, and that the refusal of the Lords to
proceed in Parliament upon such impeachment is a denial of
justice, and a violation of the constitution of Parliaments®’
There were several preccdents for the impeachment of Com-

! SekCharters, 13p. * Commons’ Journals, March 26, 1631,
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monets, e.g. Sir Simon Burley and others, 1388, Sir Grles
Mompesson and others, 162x. ‘A Commoner,’ says Black-
stone, ‘ cannot be impeached before the Lords for any capifal
offence but only for high misdemeanors Chief fustice
Scroggs was, however, impeached (1681), of high treason,
and in 1689, Sir Adam Blair, and four other Commoners,
were also impeached of high treason, ang the Lords resolved
to procecd in the infpeachment. The case of Sir Simon de
Beresford, 1331 (4 Ed. III), is not a case in point; he was
not impeached, but charged with treason 4y #ke Crown before
the ¢ earls, barons, and peers’; the Lords at first refused to
try the case on the ground that he was not a Peer; they sub-
sequently complied, in violation of the thirty-ninth article of
Magna Carta, declaring, however, that ‘the aforesaid judg-
ment now rendered be not drawn to example or consequence
in time to come, whereby the said Peers may be charged
hereafter to judge other than their Peers, contrary to the laws
of the land, if the like case happen, which God forbid?.
Before the disputc on Fitzharris’ case was ended, Parliament
was dissolved, and the accused was convicted in the Court of
King’s Bench, his plea that an impeachment was pending
against him not being allowed.
Portindand  In 1701, the Whig Lords, Portland, Orford, Somers, and
,s;:,“ e ZFlalifax, were impeached of high treason by the Tories; the
two Houses came into collision about the trial, and the
Commons refused to appear on the day appointed (p. 120).
Oxfordand  In 1715, the Tory Lords, Ox/ford, and Bolingbroke, and the
Tanebks Duke of Ormond, were impeached for acts prejudicial to the
national welfare, e. g. their share in the peace of Utrecht.
Oxford in vain pleaded the Queen’s commands, and was
impriconed for two years until the Commons stayed proceed-
ings. DBolingbroke and Ormond fled to the Continent, and
were attainted.

From this time, the development of the principle of
ministerial responsibility to Pailiament has prevented any
case of political impeachment, the only instances of impeach-

! Rot. Parl. ii. 54, quoted in Hallam, ii. 444. '
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ment at all being those of Warren Haslings®, 1788, on Wamm
charges connected with his conduct of affairs in India, a case ﬁs’zf"’

which established the fact that prorogation, or dissolution,

does not terminatc an impeachment, and that of Henry Meville,
Dundas, Lord Melville, 1806, ¢ for alleged malversation of 18

his office®’ The accusation was peculation whilst Secretary

of the Admirally. By 45 Geo. 11, c. 125, it was ordered

that the dissolution, or prorogation, of Parliament should not

affect this case of impeachment.

Bill of Attainder is a Bill passed by Pailiament for the Filef,
attaint of any person. It passes through the stages of an
ordinary Bill (p. 168), receiving the royal assent when it has
passcd both Houses. DBills of Attainder were freely used
during the wars of the Roscs (e.g. a Bill of Attainder was
passed 1461, against Henry VI, and his Queen), and under
the Tudors; femp. Henry VII, they were cmployed largely
against the supporters of Perkin Warbeck, who claimed to be
Richard, Duke of York; Zmp. Henry VIII, the practice of
passing Bills of Attainder without hearing the accused in his
defence arose (e. g. Thomas Cromwell, 1540), and led to great
abuses. It was frequently employed femnp. Edward VI, and
the abuses grew to such an extent that proceeding by Attainder
was forbidden by 1 & 2 Phil. & Mar. c. 10. Under the Stuarts,

Bills of Attainder were not employed so fiequently, being
generally only brought in when the Commons thought the
impeachment would fail, e. g. in the cases of Strafford, and
Laud (p. 152). A Bill of Attainder was last employed in
the case of Sir John Fenwick (1696). One of the two
witnesses on whom the prosecution relied had been induced
to leave the country, and since the evidence of one man is
insufficient to prove a charge of high treason, the Commons
decided to proceed by Bill of Attainder (p. 6). Speaking of
Bills of Attainder, Sir William Anson very appositcly remarks
(Law and Custom of Const. i. 341),  An Act of Parliament

1 The impeachment of Warren Hastings was decided upon, on the
motion,of Burke, 1786. It commenced on Feb. 13, 1768, and ended
in arf ‘acquittal April 23, 17932. 3 May, ii. 93.
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can, as we know, do anything. It can make that an offence
which was not when done an offence against any existing
law : it can assign to the offender, so crcated, a punjshment
which no Cuurt could inflict.

Some of the more important dates of Parliamentary
history.

Representatives from the boroughs op the royal demesne
summoned by John to St. Alban’s in 1213, to (stimate the
compensation due to the Bishops.

Shire representatives summoned to a Great Council at
Oxford in 1213 (p. 130).

Two knights from each shire, and two burgesses from
several cities and boroughs are summoned to Simon de Mont-
fort’s Parliament of 1265 (p. 130).

Complete representation of all estates in the Model Parlia-
ment of 1295 (p. 131).

The Confirmatio Carlarum prohibits the levy of certain
taxes by the Crown without the consent of Parliament, 1297

The Commons assert their right to assent to legislation,
1322 (15 Ed. II), (p. 20).

Division of Parliament into two Houses, 1332 (p. $35)-

First instance of Appropriation of Supplies, 1346, not
finally established till 1665 (p. 115).

First instance of impeachment, 1376 (p. 150).

Right of auditing public accounts, granted in 1406
(p. 116).

Sole right of Commons to originate Money Bills, first re-
cognised, 1407 (p. 114).

The Abbots cease to sit in the House of Lords on the
dissolution of the monasteries, 1539 (p. 124).

Parliament gives the King’s proclamations the force of
law, 1539 (31 Hen. VIII, c. 8), repealed 1547 (x Ed. VI,
c. 12), (p. 170).

Right of Commons to control their elections clearly
established, 1604 (p. uz)

The ‘ Great Protest,” Dec. 1621 (p. 108).

The Petition of Right, June 1628 (3 Car.1, c. 1), (App A).
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The Grand Remonstrance, Nov. 1641 (p. 102).

The first Triennial Act, Feb. 1641 (16 Car. I, ¢. 1), re-
pealed 1664 (16 Car. 11, c. 1), (p. 98).

Abolition of the House of Lords as useless and dangerous,
Feb. 1649 ; does not mect again until 1660 (p. 127).

Cromwell summons a new House of Lords, 1657 (p. 127).

The Bill of Rights, 1689 (1 Wm. & Mar. st. 2, c. 2),
(App. A).

The third Triennial Act, 1694 (6 & 7 Wm. & Mar. c. 2),
(p- 99)-

The Act of Settlement, 1701 (12 & 13 Wm. III, c. 2),
(App. A).

Act against pensioners and placemen, 1707 (6 Anne, c. 7),
(p. 143).

The Septennial Act, 1716 (r Geo. I, st. 2, c. 38), (p. 99)-

The Peerage Bill, 1719 {(p. 123).

The ‘Place Act, against placemen, 1742 (15 Geo. II,
c. 22), {p. 143).

The Bribery Act, 1762 (p. 144).

The Grenville Act regulating Election Committees, 1770
(ro Geo. 111, ¢c. 16), (p. 112).

The Reform Act, 1832 (2 & 3 Wm. IV, England c. 43,
Scotland c. 65, Ireland c. 88), (pp. 137, 145).

Lord Derby’s Reform Act, 1867 (Lngland 30 & 31 Vic.
c. 102, Scotland 31 & 32 Vic. c. 48, 1868, Ireland c. 49),
(pp- 137, 146).

The Ballot Act, 1872 (35 & 36 Vic. c. 33), (p- 14%).

The Corrupt Practices Act, 1883 (46 & 47 Vic. c. 51),
(p. 144, note).

Representation of the People Act, 1884 (48 Vic. cc. 3, 15),
(p. 135).

Redistribution of Seats Act, 1885 (48 & 49 Vic. c. 23),
(p- 137)-

Names of Parliaments.

The Mad Parliament, met at Oxford, 1258, and passed the
Provisions of Oxford; so called by the supporters of Henry

111 (¢ 16).
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;gr:;:l:pr The * Great} or, as Dr. Stubbs has well called it, the

x098. ¥ ¢ Model,” PRarliament, 1295; the first complete, or model,
Parliament (p. 131).

‘Good1376.  The Goal Parliament, 1376, so called from its attempt
under the Black Prince to end abuses, and initiate reform; its
efforts were ineffectual, owing io the death of the Black Piince,
and to the return of John of Gaunt to gower (pp. 47, 151)-

Hondefal'  T%e ‘Wonderful’ or ¢ Merciless’ Parliament, 1388, 50 called

less,’1388.  from the proceedings of the Lords Appellant, and its im-
peachment and execution of Sir Simon Burley, Sir John de
Beauchamp of Holt, and others of the King's friends (p. 151).

'U"l'f:}‘,'f‘ed " The Unlearned Parliament, 1404, from the fact that lawyers

men's, 1404 were entirely excluded; also called the Zaymen's Pailiament,
as very many lawyers at this time were clergy.

;?zfs .Bats.' 2ke Parliament of Bals, 1426, derived its name from the
‘bats,” or clubs, carried by the two hostile factions which
supported Gloucester and Bedford.

;5;@{;‘;;‘. The Reformation Parliament, 1529, from its abolition of
the Papal Supremacy in England, and reform of the English
Church (pp. 285~1).

;a‘:?kd-' The Addled Parliamen!, 1614, from its sitting only two
months, and passing no Bill at all.

*Short,’x640.  The Short Parliament, 1640, April 13th to May sth.

:Iﬁ’eﬂéiff Zhe Long Parliamen!, Nov. 1640~1660, also called by

16401660 the Presbylerians the Blessed Parliament, owing to its having
put an end to Episcopacy.

!Rump, The Rump Parliament, 1648, consisted of the members
of the Long Parliament remaining after the Presbyterian
party had been driven out by Colonel Pride; about fifty
remained.

wle'or . The Litlle Parliamenl, ot Barebonds Parliament (also

Paiglsa;nen{. called Zke Supreme Assemdly of Notables or The Assembly of

ol'Notables, Nominees), 1653, was chosen by Cromwell and his officers,

1053 from a list of names submitted by the ministers of the various
independent Churches. It consisted of 139 members, subse-
quently raised to 144, and took its name from Praise God
Barbone, one of the members for London,
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The First Convenlion Parliament, 1660, so called from First ‘Con-
meeting without a summons from the King. nd
The Second Convention Parliament, Jan. 1689, for the Second

‘Convention,
same reason. Con
The Penstonary Parliamen!, May 1661—Jan. 1679, SO 'Pensionary’

named from the fact of most of its members being bribed by zoex:%]i;.n '

either France or Spain; also called Z%e Drunken Parliamen!.
During the session of 1674 not a single Bill was passed,
although it is said that £200,000 was cxpended in bribery.
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LEGISLATION.

Axcro-Saxon laws were enacted dy the King witk lhe
counsel and consent of the Witan, and were proclaimed in
the shire-moot (p. 68); they usually took the form of re-
cording, and amending, existing customs, previously handed
down by oral tradition, and are often difficult to explain,
owing to our ignorance of the customs referred to. Some
of the more ambitious attempts at legislation, e.g. by Alfred,
Lthelred, and Canute, have been dignified by the name of
Codes, or Dooms.

Anglo-8axon Logislation !,

There are some famous laws ascribed to Dyonrwal Moel-
Mud of Wales (cire. 600).

Ethelbert of Keni (cire. 600), Lothaire, and Edric of Kent
(cire. 680), issued laws chiefly concerned with judicial
matters, ¢.g. fixing of penalties. Ethelbert’s laws were
probably a summary : they commence with a clause for the
protection of Church property.

The laws of Wikired of Kent (cire. 696) granted freedom
from burdens to Church lands, forbade Sunday labour, and
idolatry, as well as regulated matters of justice.

The laws of Jni' of Wessex (cire. 6go) dealt with the
miscarriage of justice; these laws contain the first mention
of the King's prerogative of mercy, ¢. g, a man compounding
a felony, if an ealdorman, is ‘to forfeit his shire, unless
the King is willing fo be mercyful fo him! Some laws,

! Sel Charters pp. 61-64.
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which have been lost, were issued by Ofa of Mercia (circ. Ofta.
780).

Alfred (circe. 890) was not an original legislator, but Aifred.
‘gathered the laws together’ which previously efisted, and
embodied them in a Code, They refer mainly to doss, wites,
wers, and the like (p. 79). One is an anticipation of the
Law of Entail?, and qne makes treason deathworthy (p. 3).

Edward the Elder® (cire. 920) issued laws concerning the Edward the
‘ranks of the people’; they declare the amount of land = "
necessary for a ceorl to become thegnworthy, and give privi-
leges of thegnhood to successful scholars, and merchants
(p. 232).

Athelstan’s laws* (cire. 930) issued at Greatley, Faversham, Athetstan,
Exeter, and Thundersfield, were chiefly against theft, and for 9737940
the establishment of associations of mutual responsibility
(p- 74). The laws against theft were very severe, the penalty
being usually death.

Edgar* (959-975) issued an ¢ Ordinance of the hundred,” Edgar, gsp~
ordered justice to be done to all, and that ‘one money, o7
one measure, and one weight pass, such as is observed at
London and Winchester. Edgar gave the Danes the privi-
lege of making ‘such good laws as they may best choose.’

Ethelred I1° (979-1016), at Woodstock, established dor/s Ethelred I1.
or sureties, issued a law on tlie presentment of criminals 9T
which closely resembles later procedure® (pp. 74, 84 sq.),
enforced the fyrdwite (p. 305), and decreed ‘mild punish-
ments ’ instead of death (p. 77).

Canute” (1016-1035) confirmed the laws of Edgar, and Canute, 116

—1035.

L ¢ The man who kas vocland and whick Lhis Rinsmen left him, then
ordain we that he must not give it from his maxgburgh (kindred). if
there be writing or witness that it was forbidlen by those men who at
Jirst acquired it Sel. Charters, 0,3,

% Sel. Charters, 64~65. * Ib. 66, 67,

¢ Ib, yo-73. 5 Ib. 72, ¥5.

S s And that a gemot be held in every Wapentake; and the twelve
sentor thegns go out, and the reeve with them, and swear on the relic
that is given them in hand, that they will accuse no innoent man, nor
conceal ayy guilly one’—Sel. Charters, 72.

' Ib. 73, 74.

M2,
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afierwards issued a Code at Winchester, No one was to
apply to the King for justice unless he had been first denied
it in the lower courts. Every man was to be in a hundred,
and in a tithing, and the burdens of Aeriofs were to be
lightened. This code also contains an enactment against
purveyance (p. 179), and the earliest forest law (p. 183).
The Danes continued to have separate laws under Cznute.

It is now generally admitted that the Laws of Edward the
Confessor, so often demanded by the popular voice during
a time of bad government, merely represent the sum of
Anglo-Saxon customary law at the middle of the 11th
century®.

‘As a rule, says Dr. Stubbs, ¢the publication of laws is
the result of some political change, e.g. Alfred’s code marks
the consolidation of Wessex, Kent, and Mercia; Edgar's
that of the whole of England.

Charters.

Legislation by the Norman Kings took the form of
Charlers, issued by the King, and assented to by the barons;
these Charters usually confirmed customs and liberties, and
made grants. William I separated the spiritual and temporal
courts by Charter (p. 274); Henry I, in his Charter of
Liberties, 1100 (App. A.), endeavours to remedy the abuses
introduced by his predecessor; the Charters of Stephen,
and Henry II, were simply confirmations.

Assizes. ’

The Angevin Kings legislated by Assizes, a word which
at that time meant edsic/, or s/atufe. They were issued by
the advice and consent of the national Council %, were pro-
claimed by the Sheriffs in the county courts, and were
usually temporary measures which remained in force during
the pleasure of the Crown?®,

! Gneist, 1. 166, note. As William of Malmesbury says, ‘ non quod
ille statuerit, sed quod observaverit.’

4 The Assize of Clarendon for instance was issued ‘de assenssu
archiepiscoporum, episcoporum, abbalum, comitum, &aronum, totius

Angliae.  Sel, Charters, 143.
¥ See Stubbs, i. 573 5.
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Provisions.

In the reign of Henry III, in addition to the old forms of Provisiona,
legislation, that of Provisions was added, e.g. Provisions of
Ox/ford, 1258, and of Westminster, 1259 (re-enacled as the

Statule of Marlborough, 1267) (App. A.).

From the reign of Edward [, legislation was by Stalute and Edward I,
Ordinance. 'The right,of the Commons to assent to Zaxalion
was successfully asserted long before their right to take part
in legislation was recognised, and even under Edward I
legislation was frequently carried out in assemblics to which
the Commons were not summoned, e.g. the Statute Quiz
Emptores was passed in such an assembly 1290; but from
the ‘ Model’ Parliament of 1295, the words ad faciendum *to
cnact,” always formed part of the summons of the Commons
to Parliament; from 1318 to 1327 Statutes were enacted
By the assent of the prelates, earls, barons, and the commonally
of the realm, and in 1322 Edward II provided that ‘all Edward IL.
matters concerning the cstate of the King, the realm, and
the people should be treated of in Parliament by the King,
and by the assent of the prelates, earls, barons, and com-
monalty of the realm acconding as it hath been heretofore
accustomed’; this was on the occasion of the repeal of the
Ordinances passed 1311, which were an exceptional form of
legislation, and did not receive the consent of the King.

Statutes founded on Petitions.

From the time of Edward III, Statutes were usually founded Edward 111.
on petitions of the Commons, the form of an act being ‘as Stanueen
the request of the Commons, and by the assent of the prelales,
earls, and barons’; from lhis arose the power of the Commons
lo indliale legislation, Petitions to the King (which might
also be presented by the clergy, and by private persons)?,
were referred to a Committee of the Lords, and answered by
the Sovereign according to their advice; the judges then
framed a Statute from the petition and its answer. But the
petitioners were not always fairly dealt by. Sometimes the

b Legislation does not cver scem to have followed on the pelition of
private Individuals. Stubbls, ii. §y1.
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Crown !vould not vouchsafe an immediate reply, and the
petition was forgotlen in the interval between two Parliaments :
sometimes the wording of the Stalute did not correspond to
the petitioh on which it was based, while at others the intro-
duction of a saving clause robbed the act of its value. Even
when honestly drafted, the Statute might contain no provisions
for execution, and was liable to be spspended? or possibly
revoked ? by the Crown.

The Commons made strenuous efforts to remedy these
defects. They demanded clear and immediate replies, devised
numerous expedients to prevent the alteration of their
petitions, prayed that Statutes already granted might be kept,
and (1351) that no Statute should be changed at the petition
of a single person. Such efforts were only partially success-
ful; and it wasnot until they made supply depend on red:ess,
and sent up their petitions in the form of Bills, that the
Commons could secure themselves against the malpractices
of the Crown?®

Ordinances, Ordinances.

Difference But the Statute was not the only form of legislation during

Ouinance this period. The King in Council had the power of issuing
Ordinances, i. ¢. prerogative enactments which did not require
the sanction of Parliament. They were usually of a tentative
and temporary nature®, could be recalled by the King,
and were not enrolled in the Statute book, though they
might ultimately be converted into Statutes® A Statute,
on the other hand, was enacted by the King in Parliament,
and claimed to be a permanent addition to the law, ‘The
Statute is primarily a legislative act, the Ordinance is primarily

! FEdward I suspended the Statute of Carlisle, 1307,

3 Edward III revoked the Statutes of 1341.

 See Stubbs, ii. 572-584.

* In 1363 the King asked the Commons whether the matter under
discussion should be dealt with by Ordinance or Statute., They decided
in favour of the former, ¢ so that if therc he anything to amend it can be
amended in the next Parliament.” Rot. Parl. ii. 280.

3 E.g. in 1349 was issucd the Ordinance of Labourcrs.. This was
subscquently converted into a Statute. ’
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an executive one®’ In the reign of Edward I, thd two are
scarcely to be distinguished, but as the legislative and executive
functions were gradually separated, a distinction began to
appear which made itself clearly felt in the reign of Bdward III.
The Commons realised how important a weapon the
King possessed in the Ordinance, and from the middle of
the 14th century bggan to regard its employment with
considerable jealousy. In 1353 they protested against the
Ordinance of the Staple, saying that so important a matter
ought to have been dealt with by Parliament, and in
1389 presented a petition praying that no Ordinance
might be made contrary to the law of the land. Legislation
by Ordinance disappeared in the 15th century only to re-
appear in the 16th under the form of Proclamations (p. 169).
At the present day, the Crown formally expresses its wishes
by means of Orders in Councel and Proclamalions, but these Orders in
are only made subject to the assent of Parliament, and are ouncil.
revocable by Statute.
Initiation of Legislation. Initiation of
Previous to the reign of Edward II, almost all reforms in Legislatioo.
the law had been initiated by the King and the Council, or the
Magnates. But the Commons had always possessed the right
of petitioning the Crown for the removal of grievances, and
this developed into a right to initiate legislation. To prevent
the alteration of their petitions (p. 166), the Commons adopted
the practice of introducing their requests as Z://s? drawn as
Statutes. These were sent to the Lords for consideration and
if passed were laid before the King to accept or reject.
Procedure by Bill is mentioned as eatly as 1429, and it became
general in the reign of Henry VI,
Aided chiefly by their control over supply, the Commons
exercised an increasing influence on legislation during the
later mediaeval period. In 1322 their claim to a voice in
national affairs was rccogniscd by Statute: in 1377 they
petitioned that no Statute might be made at the request of the

! Stubbs, ii. 583. ]
3 Detined as Billa formam actus in se contineis,
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clergy urliil it had received their assent, and the act of 1382
against heretic preachers was repealed in the following Parlia-
ment because it did not fulfil this condition. Their influ-
ence is further shown by the change which was made
in the cnacting words of a Statute: the formula e/ the re-
guest of the Commons’ is supplemented by ¢ by the authorily
of Darliament, and after 1485 the former phrase disappears
altogether.

Bills.

Legislation by Zills is at present as follows, the procedure
having remained unaltered since the Revolution of 1688.
Dills may originate in either House, with the exception of
Money Bills (p. 114), which must come from the Commons,
and Bills affecting the Peerage, which must come from the
Lords; the Crown has the power of initiating gencral pardons
alone. Public Bills must be introduced by a Member of the
Iouse, who fii<t obtains leave ; the Bill is then brought in,
and read a first time ; a motion is subsequently made that it
be read a second time, and, if passed, the Bill is discussed
by the House in Commiltee' ( for Zie purpose of freer debate).
After passing through Committee, the amended Bill is con-
sidered by the Iouse, and if further alterations are suggested
it may be referred again to Committee. A motion is then
made for the third reading, and the question put that it pass;
if passed, it is sent to the other House, where it goes thiough
the same process; if amended there, it is returned to the
originating House for its assent to the alterations, and, if the
amendments are not agieed to, a conference takes place
between deputations from the two Ilouses, called managers,
for the purpose of coming to terms ; or the reasons of dis-
agreement are drawn up, and sent to the other House for
considcration. ‘This has been the course adopted since
1836. If they cannot agree, the Bill is diopped. If, how-

' When the House 1s in Committee, it is presided over, in the Com-
mons, by the Chairman of Ways and Means in-tead of the Speaker ; in
the Lords by the Chaiiman of Committces; a Mcmbur may speak as
often as he pleases on the same guestion, *
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ever, they agree, or the Bill is passed without amefidment, it

is presented for the royal assent, which is given by the words Royal
la reyne le vewlt ; if the royal assent is refused, the formula is 75
reyne s'avisera, and the Bill does notbecome law. ®wing, how-

ever, in a great measure to the development of the idea of
Ministerial responsibility, the royal assent has not becn
refused since the time of Anne, who, in 1407, refused her
assent to the Scotch Militia Bill. When a Bill has received

the royal assent, it becomes an A¢Z of Parliamen/.

Private Bills, originating in the old petitions from piivate Acts of Par-
persons, and in later petitions (%mp. Henry IV) from the ,;::'::?: Bill.
Commons on private malters, refer to private and local rights,
such as those of Corporations, Counties, Railways; they are
referred to Select Commiitees, instead of to a Committee of
the whole ouse. The arguments of the promoters and
opponents of the particular Bill are then heard before the
Committee, which acts more or less in a judicial capacity.
If passed by the Select Commiittee, the Bill becomes law in
the same manner as a Public Bill, except that the royal
assent is given in the words ‘soi? fait comme 1l est desiré®’
Private Bills were first scparated from l'ublic Bills in 1539.

Legislative powers of the Crown.

The Crown has attempted at various times, more especially
under the Tudors and Stuarts, to arrogate to itself all
power of legislature.

1. Indirectly, Ly influencing the House of Commons by
bribery, and intimidation (pp. 142 sq.

2, Direcfly, by Ordinances, Proclamations, and the abuse
of the Dispensing and Suspending power.

(¢) Proclamations® Proclamations were issued by the
Crown in Council by virtue of the discretionary power resident
in the cxccutive. They were intended to supplement or
explain statute law, and to deal with matters on which
no legislation existed.

! The royal assent to a moncey bHl is given in these wotds ¢ La Reyne
remercie scs bons sujets, accepte lew benevolence et ainsi le veult,
2 Vade Anson, i, 292-2¢6.
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But in &539 they were placed on an entirely new footing
by the Act of 31 Hen. VIII, c. 8, which provided that
Proclamations made by the Crown with the consent of the
Council should have the force of law, and might be enforced
by such penalties as the King and Council thought fit: the
Crown however might not repeal or suspend existing Statutes,
set aside the common law, or punish any man with death
or unlimited fine or imprisonment. Although this act, by
which ‘the legislative power won for the Parliament from
the King was used to authorise the King to legislate without
a Parliament’;’ was repealed by 1 Ed. V], c. 12, § 4, the
Crown showed no inclination to give up the use of Procla-
mations.

In 1534 (26 Hen. VIII, c. 10), Henry had been em-
powered by Statute {c empioy royal Proclamations for the
regulation of trade. By virtue of this act, the King * without
interference from Parliament modified the duly on sweet
wines, and imposed a new custom?®’ In the same way
Mary prohibited the import of French, and increased the
duty on sweet wines, while Elizabeth raised the duty on
the former. James 1 uced the royal control over trade as
a means of increasing his revenue: impositions were placed
on currants and tobacco, and, fortified by the decision of
the Exchequer in Bate’s case, a new book of rates was
issued in 1608. Proclamations such as these could at
any rate claim a show of legality by virtue of the Statute
of 1534, but when the Tudors employed this form of
legislation to introduce ccclesiastical charges, suppress heretical
books, fix the price of provisions, prohibit the building
of houses round London, and to commit ‘tellers of vain
tales’ to the galleys, it was felt that the Crown was exceeding
its powers. The validity of such Proclamations was ques-
tioned in Mary’s reign, and the judges laid down °that
the King may make a ‘Proclamation to put the pcople
in fear of his displeasure, but not to imposc any fine, for-

1 Stubbs, ii. 588.
2 Inothero, Statutes and Const. Documents Introduction p. Wxiit.
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feiture, or imprisonment: for no Proclamation®can make
a new law, but only confirm and ratify an ancient one*.

Notwithstanding this dccision, James I did not hesitate
to curtail the liberty of the subject, levy impceitions, limit
the choice of the electorate, and regulate trade, by means
of Proclamations. But he met with little support from the
Bench. In 1610, m the Case of Proclamafions, Sir E. Coke
laid down: that a 1oyal Proclamation could admonish men
to keep the law, but could creale no new offence: and that
no offence not already punishable in the Siar Chamber,
could be made so by Proclamation. But the independence
of the Bench was countcracted by the existence of the
Star Chamber. As long as the Crown could rely on
the sanctions attached to its decrecs being enforced by a
prerogative court, judicial decisions were not of much
avail. Charles I frequently issued illegal Proclamations?,
but complaints on this head aie rarely heard after the
abolition of the Star Chamber in 1641.

At the present day all Proclamations derive their ultimate
authority from Pailiament. In a case of emergency, the
ministry would advise the Crown to is-ue a Proclamation
on its own authority, and would endeavour to pass a Bill
of Indemnity as soon as Parliament met®.

(&) The Dispensing powver consisted in the right of the Dispensing
Crown to dispense with the operation of particular Statutes in P
individual cases. The right of the sovercign to exercise such
power secms to have been undoubted, and at one time it
may have served as a useful corrective to hastily drafted
Statutes. But the petitions of the r14th century show
that it was often grossly abused. In 1347 and 1351 the
Commons complain that the King had pardoned so many
criminals before indictment that the county authoritics were
afraid to proceed against evil-doers. By r3 Ric. 1, 2, no

1 Hallam, i. 337. ? Th. ii. 25.

3 In 1766 Lord Chatham's ministry interfered by Proclamation with the
export of wheat, in order to meet the scarcity caused by a bad harvest.

When Parliament met an Act of Indemnity was passed after ¢ aciimonious
debates.” Anson, i. 2¢40.



Thomas .,
Sorrell, 1674.

Godden 7.
Hales, 1686,

Rill of
Righis,

Suspending
powet,

173 CHAPTER IV.

pardon wali to be valid in cases of treason, murder or rape,
unless the offence was specified in the pardon; and in 1444,
when a Statute was passed limiting the Sheriff’s tenure of
office to ont year, a clause was inserted providing that the
Crown should not dispense with the penalties incurred by
bicaking the act’. Attempts were also made by the cousts
of law to limit this branch of royal prerogative, but they were
not very successful.

Under the Tudors and Stuarts the dispensing power was
fiequently exercised, and was recognised both in the law
courts and in Parliament® In 1674, in Thomas v. Sorrell,
Chief Justice Vaughan decided that the Crown could grant
a dispensation for the breach of a penal Statute which merely
touched its own rights: but that general penal Statutes, and
cases in which the rights of a third party were affected,
might not be thus dealt with®.

In giving judgment in the collusive action of Godden
v. Hales, Chief Justice Herbeit said that the laws of England
were the King’s laws, and could be dispensed with at his
pleasure. Armed with this decision James conferred Church
dignities on Roman Catholics, and admitted them tohis Council.

The Bill of Rights declared that ‘the pretended power
of dispensing with laws, as o hath been excreised of late)
was illegal, and that in future dispensations from any Statute
should be void, unless a permissory clause had been inserted
at the time the act was passed. As a result, the Ciown at the
present day can dispense with no Statute cxcept by authority
of Parliament, and though the Bill of Rights did not trench
on the royal prerogative of pardon, even this is only
exercised on the advice of a responsible minister.

(¢) The Suspending power was the right claimed by the
King to suspend the operation of any Statute or body of
Statutes: following the example of the Popes in their Balls,

! In the reign of Henry VII, the judges declated that the Crown
could dispense with this Act in spite of the prohibitory clause.

 See Prothero’s Statutes and Const. Documnents, p. 111,113, 179 ; and

the Introduction, p. 1svid.
» An-on, i. 297 5.
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grants and Proclamations were sometimes madk, notwith-
standing (non odstanle) any law to the contrary. The
practice originated in the reign of Henry III, and was
frequently adopted by the Plantagenets; e.g. Edward I in
1307 suspended the Sta/ute of Carlisle, and his successors
the Siafute of Provisors. The right was claimed by the
Tudor and Stuart kings, and its lavish use by Charles II
and his brother was one of the chief causes of the Revolution
of 1688. When Charles in 1672, and James in 1687,
suspended all the penal laws relaiing to 1cligion, it was
clear that the legislative authority of Parliament was seriously
threatened. The Bill of Rights accordingly declared *that
the pretended power of suspending the laws as acsumed and
cxercised of late by royal authority without consent of
Parliament, is illegal.
Chief logislative Acts to 1295.
For details of the various Charters and Statutes see
Appendix A.
Laws of Ethelbert, 6o0.
s } . 162
" Ini, c2re. 690.
» Alfred, cire. 890. ‘(
Edgar, cire. 939-975. ; p- 163.
. Canute 1016-103s5. J
Charter (undated), separating the ecclesiastical and tem-
poral Courts, William I (p. 274).
Charter of Liberties, Henry I, 1100.
’ » ) §3 ]
. ” 2nd
" . of Ilenry 11, 1154.
Constitutions of Clarendon. 1164
Assize of Clarendon, 1166
Assize of Northampton, 1176
Assize of Arms, 1181
Assize of the Forest, 1184
Magna Caita, June 15, 1215 (p. 15).
Charter re-issued by William Marshall, Earl of Pembroke,

1256, 1217 (p. 15).

} Stephen, 1136.

Zmp. Henry 11 a period
of legal refoim,
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Charter (>f the Forest, 1217.

Statute of Merton, 1236 (20 Hen. IIT).

Provisions of Oxford, 1258 (p. 16).

» ¢ Westminster, 1259 (p. 17)
Statute of Marlborough, 126% (52 Hen. III), (p. 18).
Statute of Westminster I, 1275 (3 Ed. I).
»  Rageman.concerning the apgointment of Justices,

1276 (4 Ed. I).

Statute of Gloucester (gus warrants), regulating an inquiry
into the titles by which lands were held, 1278 (6 Ed. I).

Statute of Mortmain (de religrosis), 1299 (7 Ed. |, c. 2),
(p. 280).

Statute of Merchants (de Mercaloribus), or Acton Burnell,
1283 (11 Ed. 1) ; another 1285 (13 Ed. I, c. 3), (p. 233)

Statutc of Wales, 1284 (12 Ed. I, cc. 1—14).

Statute of Westminster 1I (de donis conditionalibus), 1285
(13 Ed. I), (p. 213).

Stawate of Winchester, 1285

Statute of Westminster IIl (guia emplores), 1290 (18
Ed L c 1), (p. 214)
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)
TAXATION AND FINANCE,

Ordinary Revenue of the Crown. Ordinary
1. Crown Lands. In Anglo-Saxon times the estates of the the Crow

Crown could not at first be alienated without the consent CrownLands.
of the Witan, though about the time of Alfred this restriction

seems to have been relaxed ; they were enlarged by the con-
fiscations which followed the Norman Conquest, diminished

by Stephen’s lavish grants, ressmed by Henry Il in

1155, granted again by John, and resumed by the Earl

of Pembroke for Henry III, 1217, and by Hubert de

Burgh, 1220, Under FEdward II. alienation of Crown

lands was forbidden, owing to the lavish grants to favourites,

and a resumption was effected by the Ordimances, 1311,
(repealed 1322). During the wars of the Roses, many lands

were forfeited to the Crown, but granted out again imme-

diately, and under Henry VI, the revenue fiom royal
demesne sank to £5,000. In consequence. Acfs of Re- Lands,
sumplion were passed, 1450, 1456, 140%, 1473, 1495 a?s:x:fpzion
(11 Hen. VIII, cc. 28, 29), and 1515 (6 Hen. VI1i, c. 25).

Crown lands increased greatly under Henry VII and Henry

V111, owing to forfeitures, and to the dissolution of the
monasteries, 1539; the gain was, however, more than couns
terbalanced by the lavishness of Henry VIIL. Much was

sold by Charles I to raise money, and what he left was sold

by the Parliament; the Parliamentary sales were, however,
declared void at the Restoration. In 1402, it became neces-

sary to restrain the alienation of Crown lands by Statute,

owing to the lavish gifts of Charles II, and William III;

! Sel, Charters, 128, H7¥/. Newb. ii. ¢. 2.
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absolute grants were entirely forbidden, but in spite of this,
and of the forfejtures during the rebellions of 1715, and 1943,
the annual revenue from this source, during the first 25 years
of George'II1, was only £6,000. George III surrendered
to the nation his interest in the Crown lands in return for
a Civil List of fixed annual amount, and his exampl: was
followed by his successors. In 1794 their management was
improved by Att of Tariiament, and in 1310 they were put

Commwl\on unler the control of the Commissioners of Woods and Forests ;

ersof W

o Foreass. in 1908—9 the net income from Crown lands was £530,000.

Civil List.

Rockin z- "

Since their surrender, the Sovereign has been able to hold,
and dispose of, private property in the same way as an
ordinary person'.

The Civil List, first established at the accession of Williamn
and Mary, for the support of the royal household, the per-
sonal expenses of the King, and the payment of civil offices
and pensions?,’ consisted of £7c0,000, %£300,000 of which
was raised by Excise duties (p. 192), the rest being from the
hereditary revenues of the Crown. Under Anne, and George
1, debts on the Civil List were incurred, and had to be paid
by Parliament. George II was to have a Civil List of at
least £800,000, Parliament engaging to make up any
dcficiency in the hereditary revenues ; in spite of this, however,
in 1746, a debt of £456,000 had to be paid off. George
111 surrendercd the hereditary revenues for a fixed sum of
£ 800,000, relinquishing all claim to any surplus; in 1769,
and again in 1777, S were 1eid by Parliemen, wnd on
the latter occasion, the list was increased to £goo,000.
Frequent debates on the subject culminated in T.ord Rock-
ingham’s Civil List Act, 1482 (22 Geo, 111, c. 82), which
regulated the expenditure, and diminished offices, pensions,
and secret service money. The debt, however, increased,
and the Civil List was again raised, 1812, and 1816, reaching
in the latter year over a million, whilst various items of
expenditure were removed. In 1831, William IV gave up
the hereditary revenues of Scotland, the Civil List for Ireland

1 Agpson, ii. 303. % May, i. 232.
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and other interests, accepting in exchange a Civll List of
£g10,000, which was still further relieved by the removal
of judicial salaries, and other expenses. The Civil List
of the Queen, which has been relieved from all Extraneous
charges, is £385,000, of which £1,200 may be granted
annually in pensions.

3. The Ferm of the Counlies, i.e. the amount collected Eerm of _‘1"
and paid by the sheriffs, in compositior for the profits
due to the King from the Shires for judicial proceedings,
fines, rent, and the like'; (in Anglo-Saxon times this was
paid in kind, as rent for leases of folkland, and known as
Jeormfullum or ‘sustentation’). The counties were let to the Feormful.
sheriffs at a fixed rate, thus opening the way for great ex- o
tortion, as whatever could be raised above the amount agreed
upon, was kept. The towns, also, often compounded for
tolls, markets, dues, and the like.

3. Income from feudal incidenls, e.g. marriage, wardship, Feudal
successious, escheats, and the hke (p. 211). These varied
much, and were very burdensome. By the Charter f
Henry I (1100), reliefs were to be just and lawful; by
Magna Carla, they were fixed at £ 100 for an earl, or baron,
and £5 for a knight?. Alagna Cuarfa also restrained the
abuses of wardship, and marriage, and forbade aids to be
imposed niss per commune conctlium regnt, with the exception
of the three regular feudal aids. 7. ¢. to make the lo1d's eldest
son a knight, to provide a dowry for his eldest daughter on
marriage, and to 1ansom the lord’s peison®. This was
confirmed by the Confirmatio Cartarum (1297), and by
a Statute of 1340, which declared a// aids whatsocver illegal,
unless levied with consent of Parliament. Nevertheless,
Edward III levied an aid to knight the Black Prince, 1346
In 1610, Lord Salisbury attempted to secure the abolition of
feudal incidents in return for an annual grant of £200,000:
the attempt, which was known as ¢ the Great Contract,’ failed. (F:sg:l'g;:&'

1010,

! Stubbs, i. 380. ? Scl. Charters, 297 § 2. 3 Ibid, 298 § 12.

* The aid was levied without the consent of the Commons and at
double the amount fixed by the Statute of Westminster.—Stubbs, ii. 395.

N
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and the!feudal exactions continued until surrendered by
Charles II, 1660. A system of compulsory knighthood was
emplo;ed to raise money by Edward I (1298, 1292),
Edward VY, Elizabeth, James 1, and Charles I (p. 199).

4. Sale of Offices, and Honours. A lucrative source
of income, e.g. the Chancellor in 1130 paid £3,000 for his
office !; Richard I put up all soits of offices for sale, including
even bishoprics?, in oider to raisc money for his Crusade.
James I sold peerages, and baronetcies, the latter title being
created in 1611, with the express intention of filling the
royal coffers.

§. Proceeds of Pleas of lhe Crown, i.e. fines for offences
trivd before the Sheriff (¢. g murdrum), for not attending the
local courts %, for breach of the forest laws (p. 183), on alien-
ation of land, and the like.

6. Revenues from the Church, e. g. first fruits, and the
custody of vacant sees (p. 275), which were often purposely
left unfilled ; e. g. on the death of Lanfranc, William 11 left the
sce of Canterbury vacant for four years (1089-1093).

v. Exaclions from the Jews (who were regarded as the
King's chattels), especially by John, Ilenry III, and
Edward I. Edward III boirowed large sums from the
Florentine bankers, the Peruzzi, and the Bardi, and their
bankruptcy in 1345 was due to the King’s failure to dis-
charge his obligations.

8. MMiscellaneous Revenue from prerogative, and droits of
the Crown, e.g. waifs and strays, wreckage, dues from
matkets, ports, mines, and salt works, treasure trove 4, royal
fish (7. e. sturgeon and whale) ; in early times also, from the
sale of justice and protection; in later times, from certain

! Stubbs, i. 384.

2 Sel. Clmrlcra, 251, DBen Abb., ii. go. ¢Et omnia erant ei venalia,
scilicet potestates, dominationes, comitatus, vicecomitatus, castella, villae,
pracdia, et cetera iis similia." William II also trafficked in blsnopncs,
sclling the Sec of Wells to Giso. —Sez Whaiton, Anglia Sacra, i. 293,

? Sel. Chaters, 66.

* In carly days ‘trcasure trove® was valuable, as, in time of war,
treasure of various kinds was frequently hidden in the ground.
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revenues vested in the Crown, e g. droits of the Admirally
(¢. &. prizes), and West India Duties; the hereditary revenues
of Scotland; the revenues of the Duchies of Cornwall, and
Lancaster. The interest of the Crown in most of these was
given up by William IV, though certain droits, and the two
Duchies were retained.

9. Emoluments spyinging from the royal prerogatives of Purieyance
(@) purveyance, (b) cornage, (c) possession of forests.

(@) Purveyance (pourvorr, to piovide), a prerogative of
very early origin, was the right of purchasing provisions and
necessaries for the royal household ‘at a fair price, in pre-
ference to every competitor, and without the consent of
the owner’!; and of taking the horses, carts, and even
personal services? of the subject, always without adequate
remuneration and often without any remuneration whatever.
Payment, when offered, was generally made in Exchequer
tallies, and the sums were deducted from the next taxes
paid in by the viclims. The system was greatly abused,
and frequently petitioned against. There are no less than
forty Statutes against Purveyance, commencing with a law
of Canute?: ‘7 command all my recves thal they justly pro-
vide on my own, and mamiain me therewith; and that no
man need give them anything as feormjfulium unless he himsclf
be willing! Magna Casrfa forbids the King. or his bailiffs,
to take any man’s corn, or other goods, without payment on
the spot, unless the owner voluntarily gives credit; or to
impress any carriages or horses, or 1o take any man's timber,
unless with the owner's consent*; the right is declared not
to be vested in the Constables of the Royal Castles. Pur- Purveyame

.. regulated.
veyance was regulated by the Provisions of Oxford, 1258;
by the Dictum de Kemiworth, 1266; by the Statule of
Westminster 1, 1275 ; by the Ariiculi Super Cartas, 1300 ; by

! This was called Preemption.

? £.g. William of Walsingham was empowered by Edward 111 to
compel an adequate number of painters to work at St. Stephen’s Chapel,
Westminster, all refusing being liable to imprisonment.

? Se]. Charter, 74.

% Ib. 300, §§ 28, 29, 31.
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the Ordinances of 1311 and by the Act of 1323~4 (17 Ed. II,
c. 2). A series of statutes restraining the royal prerogative
was passed in the reign of Edward III. At one time the
King promhised that goods should be valued by the constable
and four discrect men of the neighbourhood, and that pur-
veyors who gave less than the price fixed should be dealt
with as thieves’: at another he conceded that nothing should
be taken without the owner’s consent?, 1In 1340 the clergy
were protected from the abuses of purveyance, and in 1347
it was enacted that goods should be paid for on the spot if
under 2o0s. in value, and within three months if exceeding
that amount. Finally by 36 Edw. 111, cc. 2-5 (1362), the
name purveyor was changed to buyer, and the right of
purveyance was restricted to provision for the personal needs
of the King and Qucen?® This Statute seems to have con-
siderably lessened abuses, but the petitions presented by the
Good Parliament (1376) and the subsequent legislation of
Richard II and the Tudors show that the old evils had not dis-
appeared or that new ones had sprung up. How vexatious
some of them were may be seen from the petition of 1604.
The Commons complained that cart-takers were in the habit of
ordering four times the required number of vehicles in order
to secure bribes from owners who wished to escape, and were
guilty, in various other ways, of misusing their powers for
their own profit. Purveyors after appraising goods far below
their value, would force the owner to accept a mere fraction
of the money, and constables who arrested and justices who
tried such offenders were often imprisoned *.

In 1606 a royal Proclamation put an end to many abuses
of this nature, and in 1610 the Crown offered, as part of the
Great Contract (p. 177) to commute its rights for a fixed sum.

} 4 Edw. IIL ¢ 3; 5 Edw. II], ¢, 2.; 25 Edw. 1], c. 1.

¥ 14 Edw. 11, st. i. ¢ 19.

3 “The abuse of purveyance accounts for the national hatred of
Edward II, and for the failure of Edward III to conciliate the affection
of the people, and helps us to understand why even Edward I was not
a popular King.” Stubbs, ii. 538.

¢ Gardiner, Hist. of England, 1603-43, 1. 170,
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The plan fell through, but in the next year most ofthe shires
agreed to a scheme by which the King surrendered his rights
in return for a fixed composition’. Purveyance was abolished Abolished
by Statute in 1660 (1z Ch. II, c. 24). ' 166,

(8) The Coinage was, from the earliest times, a royal TheCoinage
monopoly, and a source of royal profit; it was a subject of
legislation under Athelstan (‘let our money pass throughout
the King's dominions, and that let no man rcfuse '), Edgar,
Ethelred® and Canute; the punishment for illegal coining
being death. The first English coinage is said to have been
at Colchester. Henry I substituted dismemberment for death
as a punishment for false coining, and in 1125 mautilated all
the false coiners on whom he could lay hands. The
coinage was also depreciated by clipping, a process which
frequently took place in the royal Mint itself. The right
of private coinage was sometimes granted to a few nobles and
prelates, on payment of a tax®. The anarchy of Stephen’s
reign was marked by the appearance of baronial mints, but
Henry II put an end to this ‘ adulterine’ coinage, and issued
a fresh one in 1158 in accordance with the terms of the
treaty of Wallingford. This was followed by another in
1180* Under John, the coin was made by German mer-
chants called Easterlings (hence our word steriing, a term
which first came into use 1216); in 1248, Edward I renewed
the coinage 5, which was for the future to be round in order
to prevent clipping, an offence of which the Jews were

! Gardiner, Hist. of England, ii. 113.

3 ¢Let no man have a moneyer except the King.” Ethelred II1 (997)
quoted by Ashley, Econ. Hist.i. 167, The aichbishops however seem to
have exercised the right of coinage since the eighth century.—Stubbs, i.
221, note 2.

$ E.g. to the Bp. of Coventry. See Ruding's Coinage of Great
Britain, i. 168,

* Sel. Charters, 133. Ben. Abb. . 263.

5 Before Caesar’s invasion, there existed a Biitish gold coinage,
rudely copied from the Macedonian stater. After the Roman conquest
this was replaced by the imperial currency, which in turn gave way to
the Saxon, With slight exceptions, the silver pennies issued by Offa of
Mercia in the last half of the eighth century remasined the sole English

coins till the reign of Edward I. A few gold pieces were struck by
Henry 1II, but it was not till the teign of Edward III that a regular
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frequently guilty ; he also depreciated the money by slightly
diminishing its weight; in 1299, a Statute was passed (27
Ed. 1. st. 3), forbidding the importation of bad money. In
1307 a royhl ordinance decided that the coin should circulate
at its nominal value, but nevertheless, it was necessary to
demand a reform in the Articles of Grievance, 1309. The
Ordinances of 1311 forbade the king. to meddle with the
coinage without the consent of the barons in Tarliament,
but this was repealed in 1322, and in 1352 the Statute of
T reasons made false coining, or the introduction of bad money,
a treasonable offence. This was confirmedin 1416 (4 Hen. V.
[vel 3° Stat. 2] c. 6). Edward I1I coined the pound of silver
into two hundred and seventy groats instead of two hundred
and forty; this deprcciation was carried still further by
Henry 1V, who coined it into three hundred and sixty,
though only a little over £400 worth of money was coined
during the whole reign; and by Edward IV (four hundred
and filty). Henry VIII debased the coinage by introducing
Jarge quantities of copper, and coining the pound into five
hundred and seventy-six pennies, gaining £50,000. Under
Edward VI, the praciice was continued; the pound was
coined into eight hundred and sixty-four pennies; Sharington,
Master of the Bristol Mint, struck £12,000 worth of bad
shillings?; and in April, 1551, it was decided by the Govern-
ment ‘to make 20,000 pound weight, for necessity somewhat
baser, to get gains £160,000 clear.” In August of the same
year, it was found necessary to reform the coinage by making
the real and nominal value agice, 7.¢. the nominal shilling
became the real sixpence, the country thereby losing about
a million. In 1560, an claborate scheme of reformation was
carried out by Sir Thomas Stanley; the debased coin was
called in (a bounty of threcpence being paid on every pound'’s
worth of silver), and good money issued in its place. In
1562, and 1546 (18 Eliz. c. 1), clipping was declared treason,

gold currency was introduced. Copper coins were first made in 1672
and were replaced by Lronze in 1861.—~Vide Dict. of Lng. Hist. art.
Coinage. .

3 The Lords of the Council had the privilege of private coinage.
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owing to the facilities afforded for the offence, from the coin
being cut with shears in the mint. In 1640, a scheme of
debasing the coinage was proposed, to obtain funds, which
were much needed, but was negatived. In 1663! owing to
the depreciation of the coinage from mutilation, the coins
issued were stamped in a mill, instead of being struck by
a hammer, and the milled coins had their edges stamped with
a legend to prevent cﬂpping; but the milled coin, being more
valuable than the hammered, was either hoarded or exported,
while the latter, continued in circulation, was constantly clipped
and could be easily counterfeited. The evil became so great
that it was necessary to issuc a new coinage. In 1696 an Coinage Aut
act was passed which fixed a date afier which hammered coin *
was no longer to be legal tender, and provided that the
clipped coin should be brought to the mint and recoined on
the milled principle according to the old standard. The cost,
which was to be borne by the nation and not by individuals,
was met by a window tax which produced £1,200,000.
Newton became Master of the Mint, other mints were
established at certain provincial towns, as York, Chester, and
Bristo], and the new issue was soon complete. Besides the Statutes
Statutes mentioned above against the offence of coining, Ening.
others were passed in 1416, 1572, 1697, 1742, 1774, 1779, and
1803. All previous Acts were repealed in favour of an Act
of 1832, and the laws were further amended in 1861.

(c) Zhe Revenues of the Forests' (which were subject to Forest Laws,
peculiar jurisdiction), and Forest Lares, the earliest being
that of Canute: ‘1 will that every man le entitld fo his
hunting in wood and in field, on his own possession, and It
every one forego my hunling ; take notice where I will have it
unirespassed on, under penally of the full “wite”?’ Under
William I, who ¢ loved the tall deer as if he were their father,’

1 ¢In its older meaning’ says the late Professor Freeman, ‘a forest
had nothing to do with tiecs. It is a tract of land put outside the
common law and subject to a stricter law of its own, and that
commonly, probably always, to secure for the king the freer enjoyment
of the pleasure of hunting.’—William the Conqueror, 171,

2 Sel. Charters, 74.
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hunting {vas regarded as a royal privilege, and the forests as
the private property of the King; trespassers were severely
punished, often by loss of sight ; large tracts of land were
afforested, and their inhabitants driven away. This practice
was continued by William Rufus; and Henry I, in his
Charter of Liberties, 1100, refused to give up the forests';
he also made several new ones whick were surrendered by
Stephen®, In his Charter to London, however, Ilenry pro-
mises the citizens even greater hunting grounds than their
predecessors. Henry established an independent system of
Forest Courts (p. 64), subsequently perfected by Henry II,
under whom visitations of the forest were held 1164, and
1175. In 1184 was issued the Assize of Woodstock. or the
Forest®, comprising sixteen articles of great strictness, and
making attendance at the Forest Courts compulsory, In
1198 the Assize was re-issued and enlarged by the Justiciar,
Geoffrey Fitz-Peter, and the fines exacted for breach of the
laws were so burdensome, that by Magna Carta (Arl. 44, 41,
48), persons dwelling outside the forest were exempted from
atiendance at the Forest Courts unless ‘impleaded’ for
some offence; all forests made by John were to be dis-
afforested, and all bad customs connected with the forest
were to be inquired into, and abolished®. These concessions
were confirmed, and increased, by the ZForest Charter of
Henry 1II%, November, 1217, which disafforested private
land improperly afforested, and abolished the punishment
of death and mutilation for forest offences. The Charter
was, however, frequently infringed, in spite of a confirmation
in 1225 °, and Fidward I was obliged to promise forest reform
in the Artiiculi Super Carfas, 1300. Special commissioners
inquired into the abuses, and the reforms were carried out.
In 1327 (1 Edward III, c. 1) the Charter of the Forest was
confirmed and ordered to be strictly observed. The forest

1 Sel. Charters, 101. 472, 10. 2 1b. 120, * Ib. 157.

* Ib. 302, and 348, § 2. 8 Ib. 348.

¢ E.g. according to Matthew Paris the forest charters were annulled
in 1227, and the Close Rolls contain letters which 1ea(forested six
counties.—Stubbs, ii, 39.
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laws gradually fell into disuse until revived by Charles I, who,
disregarding the settlement made by Edward I, efflarged the
royal forests and exacted fines from trespassers (1534).

The policy pursued by the Crown in dealing with the

forests was very unpopular. These tracts of land were
subject to the absolute will of the King, and were outside the
ordinary law of the Ignd. The regulations for their adminis-
tration were framed rather for the preservation of game than
for the welfare of those of the King’s subjects who lived within
their pale, and transgressors weie very harshly dealt with.
The mere attendance at the Forest Courts must have proved
very burdensome to men who already found it irksome to
present themselves at the sessions of the shire-moot. The
boundaries of the forests were finally fixed by Pailiament,
in 1640 (16 Car. I, c. 16), as they existed in 1623.

T AXATION. Taxation

In Anglo-Saxon times extraordinary taxation (e.g. the Avsglo-
Danegeld) was levied with the counsel and consent of the
Witan; the Norman Kings, before levying a tax, which was Norman.
not a regular feudal due, consulted their council, probably as
a mere matter of form, as no instance of debate on a tax
occurs during this period. The first instance of opposition
to a royal demand for money occurs in 1163, when Becket
quarrelled with Henry II about the Sheriff's aid®. This Angevin
reign is also noteworthy for the establishment of a system of
class taxalion, and for the introduction of taxes on moveables.

In 1198 a demand for money was resisted by the bishops of
Lincoln and Salisbury, with the result that the demand was
withdrawn, and the Justiciar, Hubert Walter, resigned. John
sometimes levied taxes arbitrarily. sometimes with consent;
scutages and carucages were raised, fines exacted, and move-
ables taxed. But in proportion as the fact was realised that

! It has usually been supposed that the dispute was caused by some
proposed alteration in the payment of Danegeld (sce Stubbs, Sel.
Chaxrters, 29, and Early Plantagenets, 68, 69) ; Mr. J. H. Round, how-
ever, has recently shown that the tax under discussion was the awxi/iam
wicecomitis, or Sherifls aid,  See Eng. Hist. Review, v. 750, and Stubbs
1. 382, note 1.
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taxation pad become national, consultations on the subject
increased,and, with the imposition of the tax on moveables,
the idea arse that taxation should be more closely connected
with representatlon (p. 128). In AMMagna Carfa a clause was
inserted against arbitrary taxation, but was omitted from the
Confirmation of 1216, owing to the ministers of the young
King, Henry 1II, being unwilling to tie the hands of the
execulive at so critical a juncture. Under Henry 111, aids
were frequently refused, and in the Charter of rz25, appears
the principle of redress of grievances preceding supply?,
perfected under Edward III. The reign of Edward 1
presents a new feature in the system of taxation. It had
hitherto been customary to jssue special commissions to
obtain the consent of the various local communities to a tax.
After 1295 this was virtually abanduned, and the assent of
the nation to the financial proposals of the Crown was
thenceforth expressed by its representatives in Parliament.
In 1297 the Confirmatio Cartarum forbade taxation not
authoriscd by Parkament, but as Ze//age was not mentioned
by name, further levies took place in 1304, 1312, 1332. It
was abolished by the Statute of 1340. The Commons also
increased their power over the 1evenue, by asserting their
right of appropriating supplies (this did not become a regular
practice until Charles II, p. 115), auditing the public accounts
(p. 116), and originating Money Bills (p. 114). Under the
Lancastrian Kings, illegal taxation was rare, and even under
the Tudors, the assent of Parliament was usually obtained,
though money was occasionally raised by Jdemevolences and
monopolies (p. z00-1). James I asserted his preiogative to levy
impositions by his atbitrary will, and was aided by the
servility of the judges, e.g. Bate's case (p. 198). Parliament
frequently remonstrated, but the illegal taxation was con-
tinued by Charles I, and was forbidden by the Petilion of
Right, 1628 ; in spite of this, however, occuried the famous
case of Shipmoney, 1637 (p. 199). Under Charles II, who
reccived a fixed income of £1,200,000, taxation was heavy,

1 Sel. Chaiters, 354.
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though imposed by the authority of Parliament; James 1l
had recourse to the illegal expedient of levying the customs
by Proclamation (p. 192). By the Declaration Jof Right,
1689, it was declared illegal to levy money othelwise than
with the consent of Parliament, and since the time of
William III, the system of appropriation of supplies, based
on the estimates for the year, has given Parliament the com-
plete control of the administration.
Taxation may be divided into (a) direct, (b) indirect.

A. Direot Taxation. Direct
Taxation
Up to 1188, fell entirely on land.

(1) Dancgeld®, first levied gg1, by Ethelred 11, at the sug- Danegeld
gestion of Archbishop Sigeric (though the practice of paying g;i', levicd,
money to the Danes appears in the early part of Alfred’s
reign), to buy off the Danes; imposed by con<ent of the
Witan; levied occasionally only, e.£. 994, 1002, 1007 (36,000
pounds), 1012 (48,000 pounds), 1018 (8z.500 pounds),
consisted of 2s5. on every hide of land ; abohished by Edward
the Confessor, but reimposed by William I at 6s. on the
hide, 1084. It became a composition paid by the Sheiiff,
and was a very unpopular tax ; the Barons of the Exchequer,
many monasteries and the sherifls were exempt from pay ment,
and it secms to have afforded the latter great oppoitunities
for extortion; Stephen promised to abolish it?, but it
continued till 1162. It soon reappeared under the name
of hidage, i.e. 2s. on the hide, and under Richard I became Hidage,
carucage, or 2s. on the carucate of one hundied acres, the tC;;ucaxe.
rate being raised to g§s., 1198 '; 35 on the carucate was Richard L
demanded by John, 12004 The tax was occasionally
levied under Henry 111, e.g. 1220, but died out as the newer
forms of taxation were adopted.

(2) Skipgeld (the precedent of shipmoncy), (p. 199), levied Shipgeld.
in Anglo-Saxon times for the defence of the iealm, e g.
Lthelred, 1008, made every three hundred hides liable to

! Sel. Charters, 106, 203. In ¢g1 the tax was 10,090 pounds.

* Yb. 115, Hen. Hunt. ¥ Ib, 250, Rog. Hov. iv. 40.
¢ 1b. 272, Rog. Hov. iv. 107.
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furnish gne ship, and in 1040, it was imposed for the support
of Harth¥cnut’s fleet.

Scutage first (3) Scuyage, a feudal tax of two marks on the knight’s fee

vied, 1156, "
(scutum), and a great blow to the feudal system (first imposed
1156, and confirmed in the Toulouse war, 1159 '), was usually
paid in commutation of personal service, and was, in this
respect, a modification of the old fyrdwite® (p. 305); it was
frequently levied under Henry 11, Ric’hard I, and John, and
was in fact no small source of constitutional danger, as it
provided the King with money to pay mercenaries, whom
he occasionally used to oppress the people. Afagna Carta
provided that no scutage should be imposed except by
the common consent of the nation. In 1231, a scutage of
three marks was levied for the expedition to France. It was
revived occasionally by Edward I, and Edward II, but

Becomes became obsolete in the next reign, though there is an in-
obsolete,

temip. stance of its remission by Richard II, 1385. It was abolished
Edward Il 4+ the same time as feudal tenures and purveyance, 1660,
Tallage. (4) Tallage, a 1ax on the towns, and demesne lands of the

Crown, usually levied by a poll tax, . g. a tallage of 2,000
marks levied from London in 1214; 1,000 marksin 1222,
1241, and 1252. By the de tallagio non concedendo (p. 19), an
‘unauthoritative abstract’ of the Confirmation of the Charters,
1297, held to be a Statute by the Petition of Right (1628),no
tallage, or aid, is to be taken without the consent of all. In
the Confirmaltio Cartarum itself the word Zallage is not used,
and Edward I accordingly levied onc in 1304 ; there was no
opposition to this, but in 1312 a tallage was resisted by
London and Bristol. In 1332, Edward III attempted to
collect a tallage, but the opposition of Parliament compelled
him to desist. The right was expressly abolished by the
Statute of 1340, which was subsequently confirmed in 1348,
1352, and 1377.
Tax on

Moveales,  (5) Zax on Moveables (2. e. personal property and income)
firstimposed,

us, ! Sel. Charters, 129, Gervas, c. 1381,

? Fyrdwite and Scutage differed widely in theory: the former repre-
sented a punishment, the latter a privilege.
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was foreshadowed by the Assize of Arms 1183, which
compelled freemen to provide themselves withf weapons
according to the value of their personal propertyf. It was

first regularly imposed by the Saiadin Tithe® of 1188. In

1193 one fourth of property or income was taken for the
ransom of Richard I while in 1203 John imposed one
seventh on the barm.]ial moveables. Four years later, he
exacted one thirteenth from all property, lay or ecclesiastical.

During the thirteenth, fourteenth and fificenth centuries the

tax on personal property usually took the form of @ fen/h Tenths and
and a fifteentk, the former paid by the towns, the latter by Fifteenths.
the shires. In 1334 the produce of this tax wa- estimated

at £39,000, and from that year the grant of a tenth and
fifteenth meant the collection of £39,000 contributed in

fixed proportions by the shires and boroughs. In the
sixteenth century, this form of taxation gave way to the
subsidy, but an instance of its employment occurs as late as

1623.

(6) Subsidy, a tax on property at the rate of 4s5. in the Subsidies,
pound for land, and 2s. 8d. for goods, first voted Zmp. 2;7:;.’““'
Richard II'; a subsidy, like a fifteenth, became a fixed sum Richard I1.
of £70.000 (clerical subsidy £20,000). In 1398 a subsidy Firtinstance
on wool and leather was granted to Richard Il for life; this Sranted for
was the first instance of granting taxes for life; the practice " 3%
subsequently became usual (see funnage and poundage, p. 192).
Subridies were discontinued afier 1663.

(1) Poli Tax. TProposed 1222, Lut brought to no cffect 4, Pol tax,
One of a groat a head was levied in 1377 a graduated poll ™7
tax ranging from £6 135, 44. to one groat a head, was exacted
in 1379; and in 1380 onc ranging from 6o groats to one, led 1380,
to the Peasants’ Revolt of 1381. A poll tax was levied as
late as 1641, ranging from K100 to 64, for tihc payment of 164
the armies, and again in 1600. In 1692, and 1694, a poll
tax varying from £10 to 4s. was collected for the purpose of

! Sel. Charters, 154, 3 Ib. 160.
* 1b. 252. Rog. Iov. iti. 210,
! Ib. 333, Ann. Ifaverl. p. 296.
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carrying .on the French war. It was imposed for the last

6ot time in 1§98 . .

Homh oy (8) Herth Tax, of 25. on every hearth was imposed in
1662, (14 Car. II, c. 10); it was the revival of an old
exaction, and the first instance of a permanent tax; it was
abolished in 1689 (x Wm. & Mar. c. 10), owing to its extreme
unpopularity. .

'Ki:dfé‘;e— (9) Window 1a.x. first imposed in 1696, abolished in 1851,

1851 in favour of the Inhabited Flouse Duly.

:an:;_'{;;s- (10) Land Tax imposed in 1689 at the rate of 1s. in the

pound, which was raised to 4s. in 1692. It was re-imposed
in 1702 by 1 Anne, st. 2, c. 1 and in 1798(38 Geo. 111, c. 5)
was made perpetual at 4s. in the pound. The act provided
for its redemption by compounding, but this was not done
to any great extent. In the year 19o8-9 the income from
Inhabited IHouse Duty was £1,900.000 and from the Land
Tax £730,000.

};‘;g_me Tax, (11) Income and Proparly Tux, of 10 per cent., was
imposed by Pitt, 1799, on all incomes above £200; removed
1802 ; re-imposed in 1803 at the rate of 5 per cent on
incomes above £150. It was again abolished in 1815, but
revived by Sir R. Peel in 1842. The Income Tax is, at the
present day, regulated by Act of Parliament every year; in
1408—9 it produced £33,000,000.

Taxon. (12) Tax on Succession to personal properly was imposed

wge " by Pitt in 1796; to real property by Mr. Gladstone in 1853,
in his first budget.

Indirect B. Indirect Taxation.

Taxation. . ..

Customs. (x) Customs, or duties on certain imports and exports,

sprang from the royal prerogative of regulating all matters
Prisge. ~ Of commerce; the earliest were prisage, i.e. the king's
right to one cask of wine out of every ten casks in the
General  ship’s load, at 2os. a cask; customs on general merchandise,
Merchandise, . . . .
Wool which were in fact a kind of licence to trade, and on w0,
Maletotes, Which was peculiarly liable to malefotes, or evil tolls, By

MMagna Caria, all merchants were to trade without being
1 Anson, ii, 298,
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subject to any evil tolls, but only to the ancient and lawful
customs,! 1In 1295, the Antigua custuma was settpd by the Antigua
‘ prelates, magnates, and communities, at the rqfest of the s
merchants,” at half a mark on the sack of wool, and on
three hundred woolfells, and one mark on the last of leather ;
in 12904, this ratc was raised, by consent of the merchants, to s2s4.
three marks on the sack, and on three hundred woollells,
and ten marks on the last, By the Conft, matio Cartarum,
1297, the King's right of imposing arbitrary customs was
restricted (saving the custom of wools, skins, and leather),
and the malesofr of 4os. on every sack of wool was released,
In 1303, by the Carte Alercatoria, a custom of 40 pence Carta
on the sack, and on 300 woolfells, and half a mark on the ;‘§§;.°‘“°““'
last, was obtained from the foreign merchants in retuin
for a grant of certain privileges ; this custom of 1303. known Yo o
as the nova custuma, was refused by the representatives of the 1503
citizens and burghers. By the Carfa Mercaloria the customs
were fixed on a regular scale. Wine 25 a cask, in addition
to the prisage; exported cloth 25, to 15, a picce; other
imports and exports 34. in the pound value®; in 1309, the
Articles of Gricvance petilioned against these new customs,
and the duties on wine and merchandise were suspended for
a ycar; they were re-imposed 1310, but again suspended by
the Lords Ordainers 13r1-z2; they weie confirmed 1328,
and by the Ordinance of the Stiple, 1353. 1ecognised as Ordinance
a Statute in the following year, were fixed at 10s. on the f;;‘:s“ph'
sack, and on three hundred woolfclls, 20s. on the last. and
3d. in the pound. In 1340 (14 Ed. 111, st, 2, c. 4} the King
was forbidden to take more than the ancient custom except
by leave of Parliament, but nevertheless Edward 111 tax~d legal
wool illegally on several occasions, usually with consent of iifé‘&f‘?:',..{.
the merchants, and Parliament petitioned against this way dward 21
of raising money 1339, 1343, 1346; finally by Statutes of

' Sel. Chauters, 301, § 41.

* Technically this procreding was not a breach of the Confirmatio
Cartarum because the bargain was made with foreigners, w

contravened the article of JAigna Carta which provided for thefige ]
of trade. Stubbs, ii. 535,
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1362, and 1371 (45 Ed. 1II, c. 4), it was declared that
no granff on wool should be made without the consent
of Parlianfent. From this time the power of Parliament in
indirect taxation was recognised, and illegal impositions of
duties became rare. Mary, by Proclamation, imposed a
custom on cloth, 155%, and on French wines; and Elizabeth,
one on Swect wines, James I made illegal impositions, and
in 1608 issued a Book of Rates imposing new and heavy
duties on various articles® The House of Commons
complained of the book (1610, 1614), and such impositions
were declared illegal by the Petition of Rights, 1628, and by
‘he Bill of Rights, 1689. The Customs were granted to
Charles II for life, and were levied illegally by James II, on
his accession, by Proclamation, before they had been granted
by Parliament. Under William III and Mary, the Customswere
granted for four years only; since then they have become
permanent taxes, and have much increased in value, bringing
in at the present day about thirty millions annually

(2) Zunnage and Poundage were in reality the old customs
on wine and merchandise. In 1308, the English merchants
compounded for the prisuge by paying 2s. a tun on wine; in
1347, 25. a tun, and 64. in the pound on merchandise, except
the staple commodities of wool, leather, etc, From 1373,
tunnage and poundage became a regular Parliamentary
grant; it was regulated afresh at the beginning of each reign,
and was granted to the King for life from Henry V to
Charles I, in whose reign it was granted for a short time
only, and who, in consequence, levied the tax on his own
authority, e.g. 1626, 1628. The duties consisted at this time
of 35 on the tun of wine, and 1s. in the pound on other
importations. In 1660, by 12 Car. II, ¢. 4, and 1685,
by 1 Jac.1l, c. 1, tunnage and poundage were granted to the
King for life. '

(3) Zxcise Dulies, or duties on certain articles of consump-
tion, and home manufacture, as beer, cider, tea, groceries,

! Authorised Books of Rates were issued by Pailiament in 1647 and
16i60.
? From March 1908 to March 1909 the customs produced £29,300,000
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in 1643. After the Restoralion they were gfnted to
Charles II for life; they subsequently increased ‘Jery much
in number, and though they have now been greatly reduced,
in 1908-g they amounted to £33,650,000.,

(4) The Post Office, first established under James I, and Post Offics.
developed under Chagles 11 (a General Post Office being femp.
sanctioned for London in 1660, by 12 Car. 11, c. 35), has, """ L
since the introduction of the Penny Post in 1840, yielded
a large annual profit to the Government. In 1908-9 the
Post Office produced £17,770,000, the Telegraph Service
£3,020,000, and the Tclephone Service £1,510,000,

{5) Stamp Dulies, first imposed in 1671,by 22 & 23 Car. II,

c. 9; they were re-imposed in 1694, by 5 & 6 Wmn. & Mar.
c.21. In 1712, by 10 Anne, c. 19, a stamp duty was imposed
on newspapers, and other ephemeral publications, with a view
to discouraging writers against the Government ; it was not
repealed until 185s.

silver and gilt wire, plate, paper, printed silks, etc., Z.righmed

The Corn Laws. The Corn

Up to 1360, exportation of grain was by general custom l;: Act
and consent forbidden; in that year, by 34 Ed. III, c. 20, %3¢
exportation was forbidden except to places exempted by the
royal licence. In 1394 (17 Ric. II, c. 1), it was provided s34
that export might take place except to places forbidden by
the King, and the export was further regulated in 1425 s
(4 Hen. V], c. 5). In 1436-7 (15 Hen. V], c. 2), export was 14367
prohibited except when the price was 6s. 8¢. a quarter and
under. In 1463 (3 Ed. 1V, c. 2), a similar limitation was 1463
imposed on importation. In 1534 (25 Hen. VII], c. 2), ex- 1534
portation was forbidden, except with the royal licence, owing
to the decline of agriculture in England; and in 1562 1563,
(5 Eliz. c. 5), the price at which exportation was permitted
was made 10s. a quarter. Duties of increasing amount on
the exportation of corn were imposed 1570 (13 Eliz. c. 13);

1604 (1 Jac. I, c. 25); 1624 (21 Jac.I,c. 28); 1660, 1663,
and 1670 (22 Car. II, c. 13). In 1670, too, import duties 6.
varying from 8s. a quarter, when the price was over §3s. 44.,
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1685, to 215. 9., when under 44¢. were imposed. In 1689, export
duties Xre abolished, exportation being encouraged by
bounties." Importation was regulated in 1732, and in 1743,
Burke's Act, by Burke's Act (13 Geo. III, c. 43), the import duty was
. fixed at sums varying from the nominal sum of 64. at 48s., to
a4s. 3d. at 44s. and under; by the same Act export was
forbidden when the price was over 44+., a bounty of gs. being
;9,180 given below 44s. In 1791 (31 Geo. III, c. 30), and 1804
(44 Geo. I1], c. 109), the price at which nominal import duty
was exacted was raised to 54s. and 66s., whilst export was

1814 forbidden in 1791, at 46s., and 1804, at 545. In 1814 (54

Geo. III, c. 69), duties on exportation were abolished ; in
1815, 1815 (55 Geo. 111, c. 26), importation was forbidden when
18a2. corn was under 8os. a quarter ; reduced in 1822 (3 Geo. IV,

c. 60), to 7os. with a duty of 12s., which was to be 5s. when
the price reached 8os. In 1828, a sliding scale of duties was
Ruell:ﬁ:zft on's established under an Act of the Duke of Wellington (9 Geo.1V,
Act,188. . 60), fixing the duties at 30s. 8d. at gos., 24s. 84. at 62s.,
SlidingScale. (lecreasing to is. at 43s. Several attempts were now made
Agitation for {0 obtain a repeal of the Corn Laws (which had already, e. g.
31"’:}}? 3:1: 18135, led to serious bread riots), »iz. by Mr. Whitmore, 1833,
we and Mr. Hume, 1834 ; and, in 1838, was formed the Anti-
AntiCon  Corn Law League, headed by Mr. Charles Villiers (who made
Law League. . . .
several motions in Parliament for the repeal of the laws,
:839-1843), by Mr. Cobden, and Mr, Biight. In 1842, Sir
Pecl'sSliding Robert Peel modified the sliding scale from 20s. at 51s., to
Seale, 1842 1o at 735. (5 & 6 Vict. c. 14); but opposition still continued,
and, in spite of all kinds of prognostications of evil, the
Aboliionof Corn Laws were abolished, on the motion of Sir Robert
e ot DPeel, 1846 (9 & 10 Vict. ¢. 22), the Act to come into
operation in 1849. A nominal duty of 1s. a quarter was

continued, but abolished in 1869".

Assessment Assessment of Taxes.
of Taxes.

Anglo (x) Anglo-Saxon, by the Sheriff in the local courts;
Saxon.  ysually compounded for by the Sheriff.
1 Sir M., Hicks-Beach imposed 1s. duty on corn in 1902 and the next

year it was removed by Mr. C. 'I'. Ritchie, who had become Chancellor
of the Exchequer in the meantime.
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(2) Norman, according to Domesday Survey}., All early Norman
taxes fell on land.

Domesday Survey (from Domus Des, the name 0. a chapel Domesday

in the Cathedral at Winchester or Westminster where the ™"
record was deposited),” was taken in 1085, by the King’s
officers, on the sworn information of the sheriffs, barons,
lords of manors, representatives and reeves of hundreds,
and the priest, reeve, and six villeins from each township.
Questions were put as to the holders of manors in the time
of Edward the Conlessor, and at the time of the survey; the
extent of manors in Aides, the number of villeins and freemen,
the extent of wood, pasture, mills, and fisheries; the value at
the time of the survey, and in Edward the Confessor’s time.
The result was an accurate, though not exhaustive, basis of
rating, ¢.g. Northumberland and Durham were omitted, pro-
bably on account of their being at the time occupied by the
Scots, as well as most of Cumberland, Westmoreland, and
Lancashire. The particulars thus collected were laid before
the King at Winchester, Easter, 1086. Many towns,
especially those in the north, show a great decrease of
population since the reign of Edward the Confessor, owing
to William’s severity ; the great landholders prove to be all
Normans, e.g. Earl of Mortain has 793 manors; Earl of
Richmond, 442; Odo of Bayeux, 439; William himself,
1422. When the survey was made, the whole country
was vested in the King, the Church, and about 600 tenants-
in-chief, of whom hardly one was a Saxon.

(3) Feudal laxes were assessed on the Amight's fee, not Aserment
on the 4ide, but Domesday remained the basis, as the number Taxes.
of hides in a knight's fee was easily reckoned.

Change of ownership, etc., occasionally demanded fresh
assessment, which was made by ilinerant officers of the
Exchequer, e. g. the tallages of 1168, 1173. The contribu-
tions of the boroughs weie assessed by the sheriffs (the
boroughs often obtaining charters to pay firma durgi, or rent,
instead), (p. 261). Setutages were assessed on the report of the Scutages

! Sel. Charters, 81, 86, 208. * Stowe's Annals, 118,
02
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individua§ knight, and were often levied inaccurately, though
in the %ve of land there could not be extensive cheating,
Moveables and personal properly were assessed by a jury
of sworn knights, or by four or six lawful men of the parish,
e.g. Assige of Arms, 1181; Saladin Tithe,1188. The Carucage
of 1198 was assessed by the stewards of the barons, bailiffs,
four lawful men of the township, and tw.o lawful knights of the
hundred. Assessments were often local, e.g. the Carucage
of 1220 was assessed by two knights chosen in the county
court, while the taxes of 1232 and 1237 were assessed by the
recve and four men from each township. In the collection
of the fifieenth on moveables of 1225, the owner declared
his liability on oath, the reeve and four men from each town-
ship collecled the money and then handed it over to four
elected knights of the hundred®.

Customs were also assessed by collectors of customs in
various towns, czrc. 1275. From 1295 taxes were granted by
an assembly representative of all classes. In 1371, a grant
of £50,000 was made by Parliament to be raised by an
assecssment of z2s. 34. on each parish, on the supposition
that there were 40,000 parishes ; there were found to be in
reality under 9,000, and the rate had to be raised to 116s.

Local Taxation.

Anglo-Saxon. The frinoda necessitas was incumbent on
a1l holders of land ; it consisted of (¥) durkbot, maintenance of
fortifications ; (2) érigbot, repair of bridges; (3) fyrd, duty
of military service (p. 305).

County Rales were originally levied, and assessed, in the
shire courts for county purposes, e.g. police, highways,
prisons, and, up to the reign of Charles I, to pay knights of
the shire, They were defined by Statute, 1530 (22 Hen, VIII,
c. §), though frequently increased ; rates for different purposes
were collected separately until 1739 (12 Geo. 1], c. 29), when
justices in quarter, or general, sessions were empowered to
levy a general county rate, assessed on all townships and

! Sel. Charters, 257. Kog. Hov. iv. 46.
1 Sel. Charters, 3535.
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parishes, to be collected by overseers with the poor rate, and
paid by them to the high constable of the hundréd. The
county rate has been latterly applied to various fresh*purposes,
¢, &. the maintenance of Lunatic Asylums 1808 (48 Geo. I1I,
c. 96).

Borough Rales, levied by the town council for borough Borough
purposes, such as lighjing ; either paid out of the poor rate,
or collected separately.

Poor Rales, levied by the churchwardens and overseers of Poor Rates.
each parish, must be formally allowed by two justices.

The National Debt commenced in 1664, and was National
rendered possible by the growth of banking during the Civil 1o
war; money had been borrowed freely by the Plantagenet kings
from the Jews and Italian bankers, and in 1345 Edward 111
repudiated his debts. Similarly, Charles II repudiated the
Debt, 1642, though interest was subsequently paid on the
sumtill 1683. In 1694,0n the advice of Montague, £1,200,000
was raised at 8 per cent., the subsctibers being incorporated
as the Bank of England; this debt was funded, i.e. secured Oricin of the
in the public funds. In order to prevent the Crown becoming E?:Ela:s.
independent of Parliament by the aid of the Bank, it was o4
provided that no money should be advanced to the Sovereign
by the Bank of England without the consent of Parliament.

At the end of William IIT's reign, the Debt amounted to
more than £16,000,000 ; under Anne, it grew to £ 54,000 004

(the interest being reduced to six per cent., and subsequently,
femp. George 1, to four per cent.); during the Seven Years’
War, 1756 to 1763, to £139,000,000; in the American War

to £249,000,000; and in the French War to £840,009,000.

It is now (1909) £754,121,309, from which there are various
deductions to be made for loans due to the Government, leaving

net amount of Debt at £710,610,720, the annual cost of the
Debt for interest, management, and new Sinking Fund being
£28,000,000. Thisincludes £ 42,839,602 of unfunded debt on yufunded
Treasury bills, Exchequer bills and bends (invented by Monta- Debt.
gue, 1697), redecmable by the Government at short dates. and

£ 38,009,337 the capitalized value of Terminable Annuities.
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By the National Debt Act, 1870 (33 & 34 Vict. ¢, 71), the
interest payable on the National Debt is to be paid annually
out of the'Consolidated Fund, 7. e. the revenue.

In 1716, Sir R, Walpole proposed to get rid of the Debt
by a Sinking Fund ; the scheme was subsequently developed
by Pitt, 1786, and was merely to put by one million a year,
which at compound interest would gventually swamp the
Debt; to get a spare million to put by, however, money had
often to be borrowed, so the scheme failed; it would have
been simpler, and equally efficacious, to pay off a million
a year, instead of laying it by. Some of the Debt has
been paid off in recent years by means of the creation of
Annuities.

Instances of Illegal and Arbitrary Exactions.

1298 and 1292. Knighthood was made compulsory
(under penalty of a fine), on all whose estate rcached £zo0
a year. In 1292, the necessary value of the estatc was raised
to £40.

1294. Edward I seizes wool, and only releases it on pay-
ment of a maletote.

129%7. Edward I exacts corn and meal from the counties,
and again seizes wool.

1303. Increase of customs, contrary to the spirit of
Confirmatio Carfarum, 1297 (p. 18).

1304, 1312, 1332. Tallage on demesne, contrary to the
spirit of the Confirmatio Cartarum, 1297.

1346. Aid to knight the Black Prince, contrary to the
Statute of 1340.

134%. A loan on wool, and increase of the customs,

1399. Richard II exacted sums of money, under the name
of Je Plesaunce, from seventeen counties.

1557. Mary imposed a duty on French wines, and foreign
cloth, by Proclamation (p. 170).

Elizabeth imposcd a duty on sweet wines.

1606. James I imposed a duty of gs. 6d. per cwt. on
currants, in addition to the ordinary poundage. Bate,
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a Levant merchant refused to pay. The case was tried Caseof
in the Exchequer Court and judgment was given for the phy
Crown on these grounds'. (1) The royal powe: was both “** s
ordinary and absolute. The former was controlled by
Statute, but the latter was exercised entirely at the sovereign’s
discretion : (2) the king had complete control over foreign
trade: (3) the Act of 45 Edw. 1II, c. 4 was not binding on

his successors. *This decision? does not appear to have
struck either the bar or the public as erroneous or corrupt,’

and was acquiesced in by the Parliament of 1608. Iits political
significance was not seen till later.

1628, Illegal impositions and exactions, one of the most Exactions,
annoying of which was distraint of knighthood (p. 198). In’'**
1629, Commissioners were appointed to enforce the taking
up of knighthood by those cligible, and the exaction was con-
tinued until abolished by the Long Parliament, 1641 (16 Car. I,

c. 20), by which time it had brought in over £170,co00.

1634. Ship Money. On the advice of Noy, the Atlorney Ship Money

General, writs were issued to London and other sca ports, 634
calling on them to supply ships of a specified tounage for

the defence of the coast. As no port except London possessed

vessels of sufficient size, Charles offered to supply them if

the ports would provide their crews and equipment. In 1635

a similar demand was made to the inland counties, the

inhabitants of which were to be assessed by the sheriffs. In
Plantagenet times it had been a constitutional practice "to

call on the ports for ships and men for coast defence, and

as late as 1626, during the Spanish war, a fleet had been

raised in this way®. DBut England was at peace now, and
though Charles regarded Ship Money as a commutation for

the duty of providing ships, many of his subjects looked on

it asan arbitrary tax. Severalrefused to pay, among them o/ Hampden's

‘Hampden, a Buckinghamshire gentleman, In 1637 his case % %
was tried in the Court of Exchequer.

! See Prothcro, Statutes and Const. Docaments, pp. 340-353 and the
Intioduction, pp. Ixaiv, 1xav. 3 .\uaun 1. 307.
¥ Gardiner, it of Lm,hnd, i, 330.
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St. John, one of the counsel for the defence, admitted that
the Crown could call on the counties to provide shipping for
the defence of the country, but contended that the law forbade
the King to raise any money beyond his ordinary revenue
except by consent of Parliament. It was doubtless true that
in a moment of national danger the Crown might act without
consulting Parliament, but at the present moment no such
danger existed, nor was any alleged in the writ. The judges
gave a verdict for the Crown by a majority of seven to five:
of the latter Croke and Hutton denied the right of the Crown
to levy Ship Money, while on the other side Finch laid down
that since the defence of the country was the royal duty, the
King’s action in moments of peril must be unfettered by Acts
of Parliament’. The decision was very unpopular, and Ship
Money was abolished, and declared illegal, by the Long
Parliament, in 1641 (16 Car. I, c. 14).

Money was also raised by

(1) Excessive Fines (p. 79).

(2) Henevolinces, which were first exacted by Edward 1V,
1473, though their prototype of forced loans had been levied
by Henry 111, Edward 1I, and Richard 1I; they were sup-
posed to be ‘free gifts,” but were really more or less com-
pulsory. They were declared illegal by Richard III, 1484
(1 Ric. I1I, c. 2), who, however, was compelled by want of
money to exact one in the following year. They were raised
by Henry VII, in 1492, 1504, and other years, chicfly by
the aid of Archbishop Morton, the inventor of the dilemma
of Morton's Fork, d.e. if a man lived sumptuously, he was
told that his wealth was apparent; if sparingly, that his
economy must have cnabled him to lay by great store of
riches; in cither case his gift must be Jarge: in 1495, by
11 Hen. VII, c. 10, those who refused to contribute Benevo-
lences, when asked, were made liable to imprisonment,  They
were raised by Henry VIII, 1522, 1525, by the aid of
Wolscy; in 1545, Henry levied another; those who refused
to give were sharply dealt with, one Richard Reed, an Alder-

! See (;ardiner, Hist. of England, siii, 272, and Auson, i. 313.
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man of London, being sent to serve on the Scottish border
as 4 common soldier by way of punishment. Forced loans
were demanded by Mary, and by Elizabeth, who committed Tems. Masry
those refusing to lend to prison, though the latter Queen Flibets.
seems to have punctually paid her debts. In 1614, James I 1614
demanded a Benevolence, and even Coke upheld its legality.
Mr. Oliver St. John, who had written letters against this
exaction, and refusea to contribute to it was thrown into
prison and fined £ 5,000 . Charles I continued the practice,
and in 162%, Sir Thomas Darnel, and four others, were 16a;.
imprisoned for refusing to contribute to a loar (p. 241);
in 1628, Benevolences were explicitly forbidden by the Pelstion
of Right. Paliament in 1661 authorised the collection of
a Benevolence (13 Car. 11, st. 1, ¢. 4), but the amount to be
given was limited, and ©voluntary subscriptions’ were for-
bidden to be collected in future without the consent of
Parliament.

(3) Monopolies, which arose from the prerogative of the Monopolies,
Crown to regulate all matters of uade. Privileges, and ex-
clusive rights of trade, were granted to merchants by the
Norman Kings, in return for money payments. The system
was much abused under Elizabeth, who granted her favourites
Monopolies for dealing exclusively in different articles, such
as salt, vinegar, leather, and coal. In 1571, a question was Opposition
asked in Parliament about the abuse, but the proposer zsy:.m'
(Mr. Bell) was summoned before the Council, and the subject
dropped. In 1597 an address was presented to the Queen, 153.
but received an evasive reply; thercupon the Commons
determined to take the matter into their own hands, and
a bill introduced by Lawrence Hyde in 1601 was so warmly iéor.
supported, that Elizabeth was forced to make various con-
cessions. Many Monopolies, however, still continued to exist,
and fresh ones were granted by James I'in 1614. In 1621 1624, 262,
Sir Giles Mompesson was impeached for abusing a Monopoly
of gold and silver thread, and various patents were cancelled.

' As usual, the fine was remitted as soon as the prisoner made full
submission,
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Three years later (1624) nearly all Monopolies were abolished
by 21 Jac. I, c. 3, an exception being made in favour of
patents for new manufaciures which were to be granted for
fourteen years. This act did not affect the power of the Crown
to grant Monopolies to corporations, and Charles I took
advantage of this in 1636. All Monopolies, however, were
abolished in 1639.

Statutes in limitation of arbitrtu"'y taxation,

Magna Carta, 1215.

Confirmatio Cartarum, 129%.

Ordinances of r31r.

Right of tallage abolished, 1340, 1348.

King forbidden to tax wool, 1362, 13%1.

Benevolences declared illegal, 1484 (1 Ric. I1], c. 2).

Monopolies surrendered, 1601, 1624, 1639.

Petition of Right, 1628 (3 Car. L, c. 1).

Ship Money, and distraint of Knighthood, abolished, 1641
(16 Car. I, cc. 14. 20).

Feudal incidents surrendered, 1660 (12 Car. II, ¢. 24).

Bill of Rights, 1689 (Wm. & Mar. st. 2, c. 2).



, CHAPTER VI,
THE LAND.

Land tenure before the Norman Conquest. Tenure of
The Mark System, formed essentially for an agricultural Land before
people, whose powers of farming were equal, was the origin Conquest.
of all land tenure amongst Teutonic nations. By it the ’§§‘,:':,,.
arable land of the Mark (or Afarch) belonging to the whole -
tribe was allotted annually, or triennially, as the case might
be, to the owners of homesteads, to be held until the time
came for it to lie fallow, whilst the pasture and waste land was
held in common by the heads of families. As agriculture
improved, the mark system became impossible. A man, who Ets Eeflurefn
farmed better than his neighbours, found himself wronged by
having 2 no more lengthened hold over his land than his
more idle or incompetent fellow mark-men; on the Saxon
migration to Ingland, the system failed to take root, and
absolute ownership was quickly established, Jund decoming
indispensable 1o the position of a free man.  Although the mark
system had no influence on the political organisation of the
country, and died out after the settlement of the Saxons, it
left a few traces of its existence, some of which are still {0 be Traces of its
observed, e.g. the township (p. 218) was merely a developed erisience
and altered form of the mark; the possession of common
pasture, and waste land, by certain communities {¢.g. Port
Meadow at Oxford); and the system of common cultivation,
on the threefold plan of sowing one third part with spring
ciops, one third with autumn crops, and letting one third
lic fallow; a system which was by no means uncommon
a century ago, and which is even now followed in certain
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localities. Another trace of the mark system may be seen
in the early

Importance of Kin, which continued in some degree
throughout the Anglo-Saxon period; e.g. kinsmen fought
side by side in the fyrd, shared in the wergs/d paid for their
slain brethren, contributed to their brother’s fine, and became
legal compurgators for one another gpp. 73, 74). The
patronymic #ng is frequently found in the names of villages,
which were originally occupied by communities united by
blood, ¢.g. Melling = the home of the family of Mell.

After the Saxon migration to England, absolute ownership
was quickly established ; and, up to the Norman Conquest,
the two chief divisions of land in Ingland were into Folcland,
and Bocland.

Folcland' (Folkland) was the surplus land, which the
immigrating Saxons were unable to occupy. This surplus
belonged to the stale, and at first could only be alienated,
even in part, by the national consent, expressed through the
Witan (p. 93). Towards the end of the Anglo-Saxon period,
the folciand tended, with the growth of the royal power,
to become ferra regs, or crown land (p. 175), the Witan
merely being witnesses to grants made from it; (even as early
as the time of Alfred, land is granted by the King alone).
Lolcland, as such, could only be granted for a definite
term, returning to the nation at the expiration of the period,
and was held on certain conditions of service to the state,
such as purveyance (p. 179). ¢ Large portions of the folkland,’
says Dr. Gneist?, ¢ were made over 1o royal officials in lieu
of a salary; and certain portions formed, until the close

!} This is the view which has hitherto met with general acceptance.
But M. Paul Vinogradoff has recently brought forward arguments which
seem to show conclusively that fo/c/and is what has hitherto been called
ethel, alod or family Jand : it is ‘land held by folkright, nnder the old
restrictive common law,’ and hence not at the free disposition of its
holder, Tt is sharply contrasted with Joc/and, i, e. land *held under
a book, under a privilegium modelled on Roman precedents, armed with
ecclesiastical sanctions, and making for free alicnation’—Eng. Hist.
Review, vol. viii. pp. 1-17.

2 Const. 1list, i. 31.
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of the Anglo-Saxon period, the customary endowment of
various offices” JFolcland could, however, be converted into
Bocland, or land held in full ownership, by grant of the King Bocland.
and Wilan, under charfer (or dook) to any particular indi-
vidual. Such land could be entailed, was alienable snfer

vivos and devisable by will. Its holders were exempt from

all service to the State except the frinoda necessitas (p. 196).
Occasionally, owners of docland held it as part of the original
allotment after the migration, but it was more often severed

from the folcland, much of which in time became doc/and.

Lenland was either folcland, or bocjand leased out by its Leenland
owners, when it grew too large for them to cultivate, to
inferior freemen, and Za/s (p. 224).

Lithel (the same word as Etkeling, of noble blood, showing Ethel
the connection between nobility and the possession of land),
was land forming part of the original allotment; it was
generally inherited, though sometimes acquired by other
means, and was always held in full ownership. ¢ Its evidence,’
says Dr. Stubbs, ‘is in the pedigree of its owner, or in the
witness of the community '

Alod, originally the same word as Z7ke/, is used in a wider Alod.
signification, including docland as well as Ltkel. Allodial
land, as being held in full ownership, was, up to the Conquest,
always transmissible by will.

Feudalism, , Feudalism.
(a) Before the Norman Conguest, did not exist in England Refors the

as a complele system; several germs are, however, traceable, Conquest
which would, in all probability, have developed into a
system analogous to continental feudalism, even had, the
Norman invasion never taken place. The growth of a ten-
dency towards feudalism, which is very apparent just before
the Norman Conquest, is traceable in the change from
personal to territorial relations. Feudalism has been
described as ‘an organisation, based on land tenure, in
which all men from the highest to the lowest are bound

' Const. Hist. i. 6.



Jacomplete
as & tervito.
rial system,

Feundal
Tenures
before the
Norman

Conquest.

Germs of
Feudalism
in England
in Pre.
Norman
times,

do6 CHAPTER VL

together by reciprocal duties of service and defence. It
should, however, be carefully borne -in mind that military
service is not essential to feudalism; the essential point is the
conneclion between service and land femure. As a lerriforial
system, Anglo-Saxon feudalism was incomplete, for there was
no supreme landowner in England; the land belonged
to the nation, not to the King as it did gbroad. As a judicial
syslem, it was more highly developed; the King came
gradually to be regarded as the source of justice, and gave
rights of jurisdiction to his thegns (sec and soc, p. 73), who
in their turn administered justice to the suitors at their courts.
With these grants of sac and sor, began the connection
between jurisdiction and property, which is one of the main
features of a fully developed feudal system.

Feudal tenures did not exist in England before the Norman
Conquest ; for although military service was owed by the
holders of folcland and locland, they did not hold their land
on the condition of service, and although they were bound to
the King by a special oath, the tie still remained a purely
personal one.

The distinct germs of feudalism in England before the
Norman Conquest are—

(1) The personal tie existing between the King and his
thegns, and between the greater and lesser thegns; a tie at
first entirely unconnected with land, but tending by degrees
to grow into a territorial relation.

(2) The practice of commendation, by wlnch however,
a man only did service at his lord's court, and did not give
up s land, and become the lord’s vassal, as abroad.

(3) The rights of jurisdiction over suitors.

(4) The appearance of disintegration in the creation and
growth of great earldoms, e. g. Canute’s four earls.

(s) Obligation to military service, which becomes a per-
sonal duty practically depending on the tenure of land.

(6) The gradual tendency of the public land to become
terra regts, and thus to make the King supreme land-
owner,
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Commendation, and the growth of the Comitatus.

In the Comifatus we may trace the germs of Feudalism, as The
it existed in England before the Norman Conquest. The o™t
strong ties, mentioned by Tacitus as existing bctween the
princeps and his comifes, conlinued after the Anglo-Saxon
migration with certain modifications,

The King's comites, or gesiths, who were his personal Gesitha
followers in war, and his household in peace, at first occupied
an inferior position, and were looked down upon by the eors,
or nobles by blood; by degrees, however, they assumed
a more important position, with the growth of royal power,
and with their employment in war as a military organisation ;
finally founding a nobility of service, which absorbed the old
nobility of blood. The first step in this growth was seen Growth of

. . he order.
when the ‘gesiths' received grants of folcland by charter
after the migration, and their ranks consequently became
filled with men who, having accepted grants from the King,
were bound to him by the closest personal ties. Abroad, the
gesiths received grants of the King's land; in England, of
the public land. Thus abroad, a feudal noble was placed in
a different relation to the King; in England, he had received
a double set of duties, (1) those connected with his old
relations to the King, (2) his new dutics to the nation, as
a holder of the public land. The *gesiths,” temp. Athelstan,
became the King's thegns, or servan's. To this servige,
however (whose germs existed in the éraipoc and depdmovres of
1omer), no sense of degradation atiached, and in the Bower
thegn, and Horse thegn, of the Saxon Kings may be scen
the prototypes of the Lord Chamberlain, and Master ofthe
Ilorse of the present day’. It became apparent that the
quickest way to distinction was to serve the King; the
King’s thegns obtained privileges, such as high wwergild, and
high value of oaths; and as they gradually made these
hereditary, they became * the noble class,’ parily excluding,
and partly absorbing the old nobles, or eoris (p. 222). Thers

1 There was another important office immediately connected with
the King, that of Svaller, or Master of the Household,
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quickly grew up a connection between the nobility of thegns,
and the possession of land, e.g. Edward's law by which
a Ceorl with five hides of land became thegnworthy®. In
Canute’s laws there appears a division of thegns, into fwelve-
kide men with a wergild of 1200 shillings, and fwo-hide men
with a wergild of 200 shillings. The greater thegns com-
mended themselves to the King, and became his thegns, the
lesser ones became the thegns of nobles greater than
themselves ; the landless man came to be regarded as an
outlaw, and, though he might choose his lord, was compelled
to commend himself to some one on the mutual terms of
faithful protection and faithful service. Commendation in
England was simply a personal relation ; the land was given
up on commendation, but given back again; and though the
owner was bound to perform certain services, the land was
not held on the condition of their performance. Abroad, a man
by commending himself, gave up his land, and became the
lord's vassal. ‘The King's thegns were not only important to
him in war, but they furnished him with a trusty body of men
from whom to select his most important officers ; their rela-
tions with their sovereign greatly aggrandised the royal power,
as, with so many dependent on him, a King could rarely fail to
secure a majority in the Witenagemot on any subject (p. 93).

(&) Feudalism after the Norman Conquest.

Continental Feudalism was not of purely Teutonic origin,
having a close connection with Roman law. It arose from
the adoption by ecclesiastical corporations of the old Roman
custom of granting wsufruct of land to temporary holders in
return for definite services. This policy was soon pursued in
lay property; the King, as the supreme landowner, granted
lands to his followers in return for service; these lands, at
first a temporary grant, usually for one life, gradually became
hereditary, as they were often renewed to the heir of the late
holder, especially when he was ready to pay for the succession,

Feudalism, as introduced into England by William I, was
a great modification of Continental Feudalism, with the draw-

1 Sel, Charters, 65.
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backs of which William was well acquainted. The feudal
barons of France were possessed of immense estates, which
were let to tenants by the process of swbinfeudation ; and as Subinfeuds
these tenants owed military service to the barons as their ton
immediate lords, those barons became in many cases more
powerful than the King himself. William avoided this
danger by granting his followers scattered lands, and never
permitting a whole County to be held by one individual,
the only cxception being the Counties Palatine (p. 219).
He also retained the supreme power in his own hands, and
kept up the hundred, and shire courfs, refusing to grant the
nobles jurisdictions exempt from the latter. He discoun-
tenanced inter-marriages between the great nobles, e.g. that
of Ralph de Guader, Earl of Norfolk, with the sister of
Roger de Bretcuil, Earl of Hereford, ro74; and at the
famous meeting at Salisbury, 1086, exacted a direct oath of
fealty to himself fiom every tenant of land in the kingdom,
whoever was his lord. But thoogh careful to prevent the
growth of feudalism as a system of government, the Con-
queror allowed it to become the basis of all social 1elations;
Jolcland became the royal land; all surrendered their land
to the King, and received it back from him, whilst the free
socagers became the lords’ vassals.

Feudal tenure, Feudal
the lheory of which was elaborated by the Norman lawyer.e enuse.
implied, in contradistinction to the Anglo-Saxon system,
tenure on certain conditions of seivice, violation of which
would forfeit the lands to the lord ; the lord had also a par- 1dea of
tial ownership of the land, which reverled to him on forfeitare S orebip
or death, in the latter case being granted to the heir on pay-
ment of a relref (p. 212). Upon receiving his lands, a tenant
performed the ceremony of Zomage, i.e. kneeling with sword Homage
ungirt, and uncovered, he swore to become the lord’s man

(omo). Feudal
There were a variety of feudal tenures after the Norman Tenures
- Norman
Conquest, e.g. Conquest.

(x) Knight Service, which was entirely military. A knight’s Knight
P
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fee ( feudum—a landed estate varying in extent, of £20 annual
value) was necessary for tenure by knight service ( per mélitiam).
The tenant was bound to ‘furnish a fully armed horseman to
serve at his own expense for 4o days in the year! Zemp.
Henry 11, this personal service could be commuted by the
payment of sculage (p. 188). Tenure by Anight service was
liable to the feudal incidents (p. 211); it was abolished 1660,
by 12 Car. 11, c. 24.

(2) Grand Serjeanty was tenure per magnum servilium, i.e.
on condition of rendering special services to the King, such
as filling the office of Butler, or Champion. It was in most
other respects like Anight service; only a tenant by grand
serjeanfy was not Yound to pay aid or escuage, and when
tenant by knight service paid £5 for a relief on every knight’s
fee, tenant by grand serjeaniy paid one year's value of his
land %’

(3) Analogous to this was tenure by Cornage, or Horngeld,
z.e. the tenant was to wind a horn, to give notice to the King's
subjects of the approach of the Scots, or other enemies.

(4) Tenure by Peti7 Serjeanty, analogous to tenure by free
socage (infra), bound the tenant to ‘render annually to the
King some small implement of war, as a bow, a sword, a
lance, an arrow, or the like.

(5) Zrankalmoign ( free alms ) was tenure by which the
members of a rcligious house held lands from the donor, to
them and their successors for ever, on certain undefined con-
ditions of spiritual service, such as praying for the souls of the
donor and his heirs. Lands were held in Anglo-Saxon
times by religious houses #n liberd eleemosynd, and were
exempt from all service except the /rinoda necessitas (p. 196).
Frankalmoign was exempted from the Statute of 12 Charles II,
C. 24, 1660,

(6) Tenure by free socage was tenure by certain fixed and
specified services, such as by ploughing the lord’s land for
three days, by fealty and a fixed rent, or by fealty alone. It
is opposed (o tenure by knight service, where the service was

1 Stubbs, i. 432. % Blackstone.
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uncertain. In 1660, almost all holdings became tenures in
Jree socage.

There was another kind of socage called vellein socage ; Yillein
tenure by certain, but menia), services. (See Villeins, p. 227.) Socage.

(7) Burgage lenure, which was a kind of socage, was Burgage
*where houses or lands, which were formerly the site of
houses in an ancien; borough, were held of some lord in
common socage by a certain establiched rent )

(8) Borough FEuglish, a variety of burgage tenure, was Eom
where the_youngest son inherits instead of the eldest.

(9) Gavelkind was a tenure usually found in Kent only. Gaselkind.
(though it is said by Selden to have been general before the
Norman Conquest, and appears occasionally in various
tnanors throughout England). The most remarkable features
in it were, that the tenant could devisc the lands so held by
will, and that, in cases of intestacy, the lands descended to all
the sons equally.

Peudsal Incidents Feudal
were attached to tenure by knight service. They were—

Aids. The three regular feudal aids were due (4) to Aids
make the lord’s eldest son a knight; (4) to provide a dowry
for his eldest daughter on her martiage; and (¢) to ransom
the Jord’s person. Irregular aids were, however, frequently Lregular
demanded by the lords for various reasons, such as to pay off
a debt. This system led to great abuses, and by the twelkh
article of Magna Carfa it was provided that no scutage, or
aid, with the exception of the three regular aids, should be
imposed except by the Common Council of the nation, and
that the three regular aids should be reasonable, whilst ar#cle
15 forbids meswe lords (7. e. lords who have tenants under
them, whilst they themselves hold of a superior lord, as the
King) to exact any aids at all except the three regular ones.

In 1295, the Statule of Wesiminster 1 (3 Ed. 1, c. 36) fixed
the aid for marrying the eldest daughter, or knighting the
eldest son, at 2os. on each knight’s fee in the case of the
inferior lords; the same regulation was applied to the tenants
! Blackstone.
P2
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tn capiie, 1. e, holding directly of the King, 1351 (25 Ed. III,
st. 5, ¢. 11). lllegal aids, however, continued to be exacted,
although they had been forbidden by the Confirmatio Car-
farum, 1297, The three customary aids continued to be
exacted during the reign of Edward III, but gradually sank
into disuse; they were abolished, logether 2with all other feudal
tncidents, by Statute (r2 Car. 11, ¢. 24),,1660.

Reliefs, originating when fiefs were not hereditary, were
sums paid to the lord by the heir before he could enter upon
possession of his lands. The sum was ftxed by William I at
100s. (or, in Ziex, so many arms), for each knight's fee; by
William II arbitrary reliefs were cxacted, but Henry I, in his
Charter of Liberties, enacts that rcliefs shall not be as in his
brother's time, but shall be justand lawful',  Zemp. Henry II,
the regular reliefs were 100s. for a knight's fee, and £100 for
a barony; these relicfs were only payable if the heir was
of age; if a minor, he became a ward, and paid no relief.
AMMagna Carla, Articles 2 and 3, confirms the ancient relief?,

Before the Norman Conquest, an analogous system of pay-
ing heriols was in vogue. A /eriof® was paid, on the death
of a tenant, to the lord, and consisted of the best beast, or
chattel, or of arms, or of a sum of money. It differed, how-
ever, from the relicf, in being a debt paid on behalf of the dead
man lo the lord, the heir succeeding naturally by allodial
right; whilst, in the feudal tenure, the heir could not obtain
livery of seisim, or enter on his land until the relief had been
paid.

Primer Seisin was the right which the King had to exact
froia the heir of any of his tenants @ capize, of full age, an
additional reliel of one yeatr’s profits of the land. Primer
Sessin only applied to tenants 7z capite.

Wardship. \When the heir was under twenty-one if a male,
or under fourteen if a female, the lord was entitled to the ward-
ship, and had the custody of the minor and land, without
having to account for the profits of the land. Wardship was

1 Sel. Charters. 100, ? Ib. 397.
3 Sec Laws of Canute, c. 72; Sel. Charters, 74.
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often a source of great exaction ; it was regulated by Henry I,
in his Charter of Liberties, which made the widow, or next of
kin, guardian of the land and children?. By the Assize of
Northampion, however, the wardship was expressly given to
the lord% By Magna Carfa® 4 and s, it was provided that
the guardians should only take just and fair profits, and
should not abuse their trust.

By the Statule of Westminster 1, 1275, the age of fourteen,
in the case of a female ward, was increased to sixteen,

On attaining his legal age, the heir had to ‘sue out his
livery,’ 7. e. sue for the delivery of his lands from the custody
of the guardian, by the process of ousler le main; this was Ousterle
done by paying half a year's profits. In this case no religf,"
or primer seisin, was paid.

Marriage. The lord had power to dispose of a female Marrisge
ward in suitable marriage ; if the ward refused the marriage,
she forfeited the value of the marriage—-7.e. the sum any one
would give for the alliance—to the lord, and, if she married
without the lord’s consent, she forfcited double the value,
Zemp. Henry 11, this right over wards was extended to
males.

Escheat. If the Leirs of the blood of the tenant failed, or Escheats,,
if the tenant committed any crime, such as treason or felony,
which was held to corrupt his blood, and to render all his
blood incapable of inheriting, the lands * esckealed’ or reverted
to the lord.

Lands entailed in a certain way by the Statute de don/s con-
ditionalibus, or Stafute of Wesiminster 11, 1285 (p. 332), were
not subject to forfeiture for treason or felony. When a man
was convicted of treason, his lands were foifeited to the
Crown, and the immediate lord lost the escheas. By Alagna
Carla 32, it was provided that the lands of persons convicted
of felony should be held by the Ciown for a year and a day,
and then escheat to the lord% Forfeiture for treason and
felony was abolished 1870 (p. 6).

1 Sel. Chaulers, 101, * Ib. 151,
 Ib. 297. ¢ 1b. 300.



X4 CHAPTER V1,

Alienation of Anenation of Land,
Fines for Fines for alienation were paid to the King by the femants
Alienation. 7 s, for the power of alienating land.

In Anglo-Saxon times the power of alienation was only
restricted by the rights of the family, when such rights were
expressly mentioned in the title-deeds of the estate’. But
the rapid development of feudal ideas which followed the
Norman Conquest led to the impositfon of restraints on
alienation. It gradually became necessary for tenants-in-
chief to obtain the royal consent to proposcd alienations,
and a clause in the Charter of 1219 provided that no one
should give away or sell so much of his land as to render the
remainder incapable of furnishing due service to the overlord®
The rights of the latter were further protected by the Statute
De donis conditionalibus (see below swd Entail). The practice

Subinfeuda- Of alicnating part of fees or fiefs by swdinfendasion, or sub-

tion. letting portions of the estate to inferior lords, was so extensively

carried out, that in 1290 was passed the celebrated Statute of
Q :li;toree Westminster 111 (18 ¥d. 1), known as Quiz Emplores; this
190, Statute forbade swdinfendation, and enacted that, in any case

of alienation, the land was to be held directly of the superior
lord, and not of the intermediate alienor, The effect of this
measure was to increase largely the class of small freeholders,
holding directly from the Crown, or the great lords. In the
Confirmation of the Charters by Edward 111, on his accession,
1327, a fine was imposed on alienation, which was, however,
freely permitted on that condition.

Entail, Entail,
which is foreshadowed by a law of Alfred,—¢ Z%e man who
has bocland, and which his kindred left him, then ordain we tha!
he musi not give it from his kindred, if there be writing or witness
that 1t was _forbidden by those men who at first acquired sf, and
by those who gave it to him, tha! he should do so®,'—~was estab-
lished by the first article of the Statute of Westminster 11

Dedopls  (passed June, 1285, 13 Ed. I), known as the Statute de donis

conditjon- L. . . .

alibus, w8s. condilionalidbus. By this Statute ‘lands given to a man and the

3 Stubbs, i. 180. ? Sel, Charters, 346. ? 1b. 63.
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heirs of his body, with remainder to other persons, or reversion
to the donor, could not be alienated by the possessor for the
time being, either from his own issue, or from those who
were to succeed them.’ Zemp. Edward IV, it was held, in Taltarum’s
Taltarum’s Case, 1443, that an entail could be cut off by a6 113
common recovery, ‘a fictitious process of law, invented
originally by the clergy to evade the Stalutes of Morimain,
but introduced undersEdward 1V for unfettering estates, and
making them more liable to forfeiture #;’ abolished 1833
(3& 4 Wm. IV, c. 74), and in 1489 was passed the SZafufe of Starute of
Fines (4 Hen. VII, c. 24), founded on a Statute of Richard Fines, 1489
111, giving a power of alienating e¢ntailed land; ‘it enacts,
says Mr. Hallam, ¢ that a fine levied with proclamations in
a public Court of Justice shall, after five years, cxcept in
particular circumstances, be a bar to all claims upon lands %’
This was confirmed in 1540 (32 Hen, VIII). By an Act of
1534 (26 Hen. VIII, ¢. 13) entailed lands were, in the case of
high treason, declared forfeited to the Crown,

The general introduction, from the reign of Edward 1V, Uses.
of uses* which had been, femp. Edward 1II, originally con-
trived by the clergy as a meaus of evading the Stasutes of
Morimain, ‘ by obtaining grants of lands not to their religious
houses directly, but to #4e use of the religious houses,” gave
facilities for alienation, and increased the powers of the
holders of real property. It also gave, however, facilities for
fraud by the grant of sccret uses, which rendered it hard to
discover who was the true lenant of the land, and which led
to a considerable curtailment of the profits accruing to the
King from feudal incidents (p. 211). In 1536, therefore, yvas
passed the famous Stafute of Cses (27 Hen, V1II, c. 10), which Statute of
prohibited the creation of fresh wses, and vested the actual Uses, 1536,
ownership of land in those who held a #se on it. But as no
change was made in the common law, the old difliculty

1 Hallam, i. 12, 2 Blackstone. 3 Const, Hist. i. 13,

¢ A use is defined by Blackstone as ‘a confidence reposed in another
who was tenant of the land, or fesre-feriant, that he ~hould dispose of
the land according to the intentions of cesfuy gue use, or him to whose
use it was granted, and suffer him to take the profits,’
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relurned. Estates could not be devised by will, and younger
children were thus often left unprovided for. This was
remedied by the Wills Act of 1540 (32 Hen. VIII, c. 1),
which expressly allowed liberty of bequest. By 277 Hen, VIII,
c. 16, all transfers of land were to be sealed, and enrolled,
before proper officers.

In 1248, was passed the Statute of Gloucester (6 Ed. 1, c. 1),
better known by the name guo warracto, enacting that the
ilinerant justices were to inquire by what right the various
territorial franchises were held.

Divisions of Land.

The word Shkire or Scir originally meant a pars or division
(e.g. Yorkshire was divided into seven shires), but occurs as
early as the reign of Ini as an administrative division of the
West Saxon kingdom. The English shires fall into two
classes—the natural or historic, and the artificial or ad-
ministrative. The former (e.g. IIampshire) represent the
kingdoms set up by the early invaders of Britain, the latter
(e.g. Notts) the administrative divisions into which England
was split up after the reconquest of the Danelaw by Wessex.
The north of England was not divided into shires until after
the Norman Conquest. Each shire contained a varying
number of hundreds, and its moot (p. 68) was presided
over by the ealdorman, the bishop and the sheriff.

The Hundred, a division answering 1o the pagus of Tacitus,
has been defined by Dr. Stubbs as ‘the union of a number
of townships for the purpose of judicial administration, peace,
and defence’ The term kundred originated in, and was
almost entirely confined to, the south of England; in the
nor{h, the shire divisions were called wards, and in the centre
(e.&. Yorkshire, Derbyshire, Leicestershire) Wapentakes (weapon
fake), possibly from an old custom of swearing fidelity to
a magistrate by touching his arms, or else in mere allusion
to a military gathering of the freemen of the district; another
derivation is, that persons unable to find sureties for their
good behaviour were deprived of their weapons.

* Const. ist. i. g6.
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The origin of the Aundred is obscure; the five cChief Theoriesas
theories on the subject are :— handred,

(a) That it was originally the division of one hundred
hides of land.

(8) That it was a district of one hundred A:des, each hide
furnishing one warrior.

Both these are disproved by the unequal size of the
hundreds. ’

(¢) That it was the original district held by one hundred
families.

() That it was a district furnishing one hundred warriors.

This is, to a certain extent, borne out by the military meaning
of the word wapentake, and by the fact that one hundred
wartiors were furnished by the pagus to the host.

(&) (The most tenable theory.) ‘That it was an association

of one hundred persons for purposes of police and justice.
The term Aundred is first found under Edgar?, when it denotes
an organisation for police purposes, though it had probably
been in existence for some time, as Alfred is said to have
adgpted the Aundred as the basis of rating, and may possibly,
as some authorities suggest, have actually been the one who
divided England into hundreds. The term was, at any rate,
first used to denote the personal relations of the hundred
warriors, or the association of the Aundred for defence, being
applied in course of time to the dis/ric/ occupied by them.
The chief man of the Aundred was the hundreds ealdor (see
hundred moot, p. %70).

The Lathe (lething, a levy) was a teim used in Kent 1o Lathe.
denote a district which included several ¢ hundreds” These
Kentish Aundreds were merely geographical divisions, all
organisation being vested in the /Jatke, which had a court of
its own.

Rape (a share), in Sussex, and riding (Irithing, a third Rape
part), in Yorkshire, and Lincolnshire, were sub-divisions of Riding.
land, coming between the shire, and the Aundsed or wapen-
lake.

! Sel. Charters, Ju
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1phe Township (fum, an enclosure), the lowest division in
the political system, consisted of a number of allodial pro-
prietors banded together by community of interests, and by
the position of their estates. The Jownskip, which took the
place of the mark (p. 203), although it contained the germ
of the boroughs (p. 260), must be carefully distinguished
from the fozwn. The chief officer was the town reeve (fun
gerefa), at first probably clected by the @roprietors, but after-
wards becoming the king’s nominee. In later times, the
townships consisted of the tenants of a large proprietor, either
under the direct control of the lord, or having a kind of self-
government dependent on him. In these townships the lord
nominated the reeve. These later townships became, under
the Normans,

The Manors ', which were not altogether a Norman innova-
tion, but grew chiefly out of these Anglo-Saxon townships,
where the lord had his rights of sac and soc (p. 73). The
lord kept part of his manor, the demesne lands, for his own use,
occupying part of the demesne himself, the rest being in the
occupation of villerns (p. 227) ; whilst the remaining portion
of the manor was held by freeholders, with the exceptior; of
a small portion known as the waste, which served for common
pasture land. The manors were also called daronies and
lordships, and all had special courts (p. 72). Fresh manors
continued to be frequently created by the process of subin-

ﬁz‘m’alz'on, until the practice was stopped by the Statute Quia

Emplores, 1290 (p. 214).

Sithesocn, 2 name given to the districts exempt from the local
courts, where the jurisdiction was in the handsof the Jord (p. 72).

An Honour, or greater liberty, was usually an aggregation
of manors in the hands of one lord, who could hold one court
for all the manors, had criminal and civil jurisdiction, and
occasionally had the right of excluding the sheriff’s juris-
diction; e.g. the Aonours of Wallingford, and Peverell.

! For the theory that *the main features of the later manonal system
were of Aoman origin,’ see Seebohm’s Englisk Village Community.
A summary of his views is given by Professur Ashley in his introductory
chapter to Zhe Origin of Property in Land., (De Coulanges),
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Hide, a division of land varying from thirty-three acre§ in midge.
pre-Norman times, to one hundred and twenty acres in later
times. Local and national customs, and the varying quality
of land, account for the indefinite use of the term.

Carucate, the amount of land that one plough could turn Carucate,
over in a season ; it varied much, but at last became fixed at
one hundred acres.

Counties Palatine, Counties
so called a palatio, the King's palace, as the holders of them Palatine.
enjoyed royal rights, subject only to the suzerainty of the
King; (there was an officer in the household of the early
French Kings called Comes Palatii, who cnjoyed immense
power and authority). The power of the holders of
Counties Palatine was much curtailed, 1536, by 27 Hen. VIII,

c. 24.

Counties Palatine had courts of their own, and their own
Parliament for the transaction of local matters (p. 67).

The Counties Palatine were always counties bordering on
an enemy’s country, . g§.—

Chester, granted to Hugh the Fat, of Avranches, by Chester
William I, was united to the Crown femp. Henry 111, though
still retaining its Palatine character, and has ever since given
the title of Earl of Chester to the King’s eldest son, It was
not represented in Parliament until 1541. It formed a barrier
against the Welsh.

Durham, granted to Bishop Walcher by William 1. It fe- Durham.
mained a County Palatine under a Bishop until 1836, and
was not represented in Parliament until 1675. It formed a
defence against Scotland.

Kent, granted to Odo of Bayeux as a defence against Kent.
France. On Odo's fall, 1082, it lost its Palatine character.

Lancaster, granted as a County Palatine by Edward III to Lancaster.
Henry, Earl of Lancaster (afterwards Duke). It was united
to the Crown on the Attainder of Henry VI, who was Duke
of Lancaster, and confirmed to it by an Act of Henry VII,

‘but under a separate guiding and governance from the other
inheritances of the Crown.
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:P:mm Cingue Ports,
were originally the five ports of Sandwich, Dover, Hythe,
Romney, and Hastings. Sandwich, Romney, and Dover,
which are mentioned in Domesday, probably obtained their
privileges from the Confessor: Iythe and Hastings may not
have been added until the reign of William I. Winchelsea
and Rye were included by Henry II, and obtained a confirm-
ation of their privileges from Richard I,én 1190. The liberties
of the seven towns were confirmed in 1278 by the famous
charter of Edward I, ¢the palladium of the Cinque Ports’
liberties.” The object of the organisation of these ports
was the defence of the coast, and each port was bound to
provide so many ships, contributing in a great measure to form
the English Navy (p. 319). The Cingue Poris fl et, however,
occasionally acted on the offensive, e. g. in 1147 they figured
conspicuously at the siege of Lisbon, and in 1212, under
the Earl of Salisbury, they ravaged the coast of France. In
1242 there was a piratical war between the Cingue Porls,
and the French; in 1274, their fleet ravaged the Welsh
coast; in 1293, it defeated the Normans at St. Mahé, and
in the year following captured a Spanish fleet, and did much
damage to the French coast. In 1229, the number of ships
was fixed at fifty-seven, of which twenty-one were to be
furnished by Dover, ten by Winchelsea, six by Hastings, and
five each by the other ports; the men were to serve for
filteen days without pay ; in case of their services being re-
quired for a longer period, they were to be paid by the
King. The Cingue Por/s have courts of their own,
besides many curious privileges (p. 6%), of which the in-
habitants have always been very jealous; they are under
a Lord Warden of the Cinque Ports, whose office was, in
former days, of the greatest importance. The ports each
sent two barons to Parliament, and from the time of the
Tudors, the Lord Warden returned one and sometimes all
the members. This abuse was removed in 1689, but the
ports did not regain their independence, and became close
! See ¢ The Cinque Ports,” by Professor Montagu Buriows,
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boroughs returning the government’s nominees. Man§ of
their privileges were abolished by the Reform Bill of 1832,
and the Municipal Corporation Act of 1835
Stennaries Stannaties

(stannum, tin), are distiicts in Cornwall, and Devonshire,
containing tinneries, the workers of which were from early
times entitled to special privileges, tin having been originally
in those counties a 'prerogative of the King. In 1201,
a Charter was granted by John to the tin-woikers, and sub-
sequently confirmed on several occasions, e. g. 33 Ed. I, and
go Ed.I1I.  Since the giant of the Stannaries by Edward 111
to the Black Prince, 1337, they have always formed part of
the Duchy of Cornwall, and were presided over by a Lord
Warden assisted by two Vice-Wardens. By the Supreme
Court of Judicalure Act of 1873 (36 & 37 Vict. c. 36) the
jurisdiction and poweis of the Lord Warden and his assessors
were transferred to the New Court of Appeal. (See Stannary
Courts, pp. 66, 67.)

' Tt 1s interesting to note that the Barons of the Cinque I'orts received
com.mands to attend the Coronation of King Edward V1L
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THE PEOPLE.

SocialRanks.  Sociar Ranks 1N PRE-NORMAN 1IMES.

Athelings.

Eorls.

Thegns.

fegs

The Athelings. The word Atkeling, (Fthel), at first
denoted any onc of noble blood, but, with the rise of the
thegns and the consequent absorption of the Zorls (infra),
the term became restricted in meaning 1o the kinsmen of
the royal house. The wergrld of an Atheling was usually
half that of the King %

The Eorls, (o be distinguished from the Danish jarls, or
earls, who were nobles by service), were the descendants of
the primitive nobles, and were nobie by flood. The King,
conscquently, could not make a man of ignoble blood: an
Eorl, though, with the growth of thegnhood (p. 309), the
possession of forty hides of land rendered a thegn eorlworthy®,
An Eorl’s wergild was 1200 shillings, and his oath was equal
to those of six ceorls.

+«The Thegns, originally companions of the King, bound
to render military service, (#h¢gn=warrior), in contradistinction
to the gesiths, or mere personal companions, by degrees
grew into a powerful class, with great social and political
adwintages, absorbing and superseding the AZkelings and
Eorls; whilst from the time of Athelstan, the gesiths dis-
appear, being either exalted into Zhggns, or debased to the
position of inferior servants®, A man possessed of five
hides of land became a fhegn, though he could not count
nobility of blood unti! the third generation. The class of
thegns comprised men of various degrees of power and wealth,
from the King’s thegns, over whom the King alone had soken

1 Sel, Charters, 63. 11b. § 6. 3 Stubbs, i, 156,
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or jurisdiction’, to the possessors of five hides only, who Were
the Zhegns of some great Alaford, (Joaf-giver), such as 3 pishop,
or ealdorman® The thegn, throughout all the period of
Anglo-Saxon history, is bound to military service, and
accompanied the King in war, as well as attended his
Council in peace.
The Ceorls had no nobility of blood, although they were Ceorts.
freemen, could hold ’property, and enjoyed the protection
and privileges of the law., Owing to the barrier of blood,
a ceorl could never become an eor/, though by the acquisition
of five hides of land, together with a church and houge, he
might attain to thegnhood®. By degrees, however, hoth o725
and ceorls became merged in the Zkggns, and when the Jaw of
Athelstan declared that every lordless* (z.e. landless) man
must have a lord, an eor without land found himgelf in
a worse position than a ceor/ with land. Those ceorfs who
did not prosper enough to become fAsgns, sank inty a state
not far removed from that of ser/s, the only difference being
that a ceor/, although landless, was still free, and might com-
mexd himself to what lord he pleased, whilst by the acqui-
sition of property he could rise to a higher position. A ceprl’s
wergtld was 200 shillings.
The Thralls, Theows, or 8laves were of two kipnds—  staves.
(¢) Hereditary Slazves, i.e. the descendants of the old Wealh
Britons. These were called zeva/k, and were founq jp the
greatest numbers in the wesiern districts.
(0) Wite Theows, reduced to servitude for crime, neglect Wite
to pay a fine, or voluntary sale. Theows
The slaves were the absolute property of their master, gnd
were regarded as his chattels ; they were usually sold with the
land, they had neither zvergi/d nor legal rights, and thejr gtatus
descended to their children. Compensation for injutjes wag

! Sel. Charters, 73. Laws of Ethelred, cap. 11.

# ¢The name of thegn covers the whole class, which, after the Con-
quest, appears under the name of knights, with the same qualification jn
land, and nearly the same obligations.’—Stubbs, i. 156.

3 Laws of Edward. Sel. Charters, 65.

4 Scl. Chaiters, 66. Véde Stubbs, i. 188.
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maae, not to the slave, but to his master; the slave, however,
was allowed to purchase his freedom, and by a law of Ethelred
he could not be sold to heathen’.

Lavs. The Leets of Kent, with their wergilds of forty, sixty, or
eighty shillings, were in a better position than the #Aeows,
being cultivators of land, which, however, did not belong to
them. They were possibly, in their origin, slaves who had
accompanied the Romans, and remaintd behind.

Social Ranks SociaL Ranks arTER THE NorMan CoNQUEST.

Norman The Baronage and the Crown, to Henry III,

Freduest The word 8aro was originally used to denote a freeholder ?,

Barooag™. 1y was gradually limited to those who held land directly of
the King. During the 12th and 13th centuries, these tenants-
in-chief were divided into two classes, the majores barones and
the minores barones: the former became the House of Lords,
the latter the knights of the shire.

Up to 1295, the Baronage played a very important part
in English history, being continually in opposition to the
Crown.

o4 In 10%4, the struggle began with the insurrection of Ralph
Guader, Earl of Norfolk, and Roger of Breteuil, Earl of
Hereford, caused by the objection of the King to a marriage
between the Earl of Norfolk, and the sister of the Earl of
Hereford (p. 209). William, by a sudden return from Nor-
mandy, crushed the conspiracy.

1088, In 1088, a number of the barons, headed by Odo of
Bayeux, Roger Montgomery, LEarl of Shrewsbury, and
Robert Mowbray, Earl of Northumberland, espousing the
cause of Robert of Normandy, rose against William Rufus.
The King obtained the support of the English people, who
hated the feudal nobles, and the rebellion was crushed.

2093, In 1093, Robert Mowbray, Earl of Northumberland, and
other great barons, rose in favour of Stcphen of Aumdle,
William was again victorious.

! Sel. Chaiters, 73, V cap. 2.
* Regis judices sunt basones comitatus qui liberas in eis terras habent,
etc. Sel. Charters, 106, § xxix,
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In r102, Robert of Belesme, Earl of Shrewshbury, atterdfted ssca.
an insurrection, but was compelled to quit England,

The effect of these insurrections, which showed the wisdom
of William I's anti-feudal policy (p. 209), was to draw the Atiiance of
Crown and the people closely together, and to cause Henry I v ireat
to endeavour to strengthen his own party by the creation of F=P
new barons’.

Although under tae strong government of Henry, the Posllt;iond
Crown was triumphant, the Barons, during the anarchy of a;e, t:;?;'
Stephen’s reign, assumed the position of petty kings, each one Stephen.
fighting for his own advantage ; under the reforming hand of
Henry 11, the power of the Crown was speedily re-asserted Heary 11's
the ‘adulterine, or unlicensed, castles of the Barons were oty
razed, and the ‘fiscal’ earldoms, (so called as the King,
having no lands to bestow, had to support them by grants of
money %), created by Stephen were taken away®. Henry
further curbed the power of the Baronage by giving the
offices of state to able men who were not great feudal nobles,
whilst the introduction of scufage (p. 188) still further
checked their power by rendering the King independent of
their services in the field. In 117%3, a civil war broke out in Civil War,
Normandy and England, in which many of the Barons "™
supported Henry's sons, Henry, Richard, and Geoffrey, who
were also aided by the Kings of Scotland and France, but,
in the following year, the King’s party was completely vig-
torious, and William the Lion of Scotland was taken prisoner
at Alnwick,

From this time, the character of the Baronage changes; ch]la:liz:r:::tu
the old Norman nobility was dying out, 'md was bejng of the
superseded by the novs komines, raised to power by the anti- Baronage.
feudal policy of Henry II. As a result, the Barons, uider
the misgovernment of John, caring little for the loss of Nor-
mandy, refused to follow the King abroad (e.g. twice in
1213, they refused to invade France), and were not only
hostile to the Crown, but closely allied with the people, in

! Sel. Charters, 97 (Ord. Vit. Eccl. Hist., xi. 3).
11b. 116, Wm. Maim. i. 18. Y 1b, 118, Aatt. Faris, p 86,

Q
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Aftiance of wh\me interests, as much as in the interest of the nobles, the
:l:l.ant\‘!epeo- Articles of the Barons were presented to the King at the New
temp,

ohn.

Heory 111,

Provisions
of Oxford,
1358,

Live
and Main-
tenance.

Livery.

Temple, London, in Jan., 1215 ; whilst in the 6oth clause of
Magna Carfa, wrung from John by the action of the Barons,
it is provided that all the aforesaid customs and liberties,
which have been granted, are 1o apply fo every one’. John's
subsequent attempts to evade the Charter led the Barons to
offer the Crown to Prince Lewis of Frunce. The opportune
death of John, and the tact displayed by the Earl of Pem-
broke, after he had defeated the Baronial party at the ‘Fair,
of Lincoln (May, 121%), combined with the capture in 1224,
of Falkes de Breauté, the Baronial leader, brought the Barons
for a time back to their allegiance, but the subsequent mis-
government of Henry III made the latter half of his reign
one long struggle betwcen the Crown and the Baronial party,
which was headed by Simon de Montfort; attempts were
made to check the misrule of the King by appointing his
ministers in Parliament, 1244, 1258 (p. 47%), but to no
effect; and in June, 1258, the Barons presented their famous
Petition of 29 Articles, at the Parliament of Oxfopd?,
detailing their grievances; the King assented to the scheme
of government proposed (p. 16), and in October, 1258, the
Provisions of Oxford® were drawn up, followed in the next
year by the Provisions of Westminslert (App. A). After
the death of Simon de Montfort, 1265, the Baronial party
was won over to inactivity by parlial concessions, and the
remainder of the reign was comparatively untroubled.

Livery and Maintenance became, in the later history
of she Baronage, great abuses,

Liyery at first meant the whole of the allowance given by
a lord to his servants. Subsequently the term was restricted
to the clothes given as a badge of dependence or servitude,
and it became the practice to grant livery to any one who
asked for it; livery thus worn entitled the wearer to the
protection of the lord, and had the effect of encouraging

1 Sel. Chartern, 304. # Tb. 38a.
! Ib. 287. * Th. 4or1.
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rioting and lawlessness, no one daring to take action aghinst
an offender who wore the livery of a great lord. The
granting of liveries was checked by Statute in 1377, 1389
(13 Ric. IL st.'3), 1393 (16 Ric. I1, c. 4), 1397 (20 Ric. II,
c. 2), 1399 (x Hen. 1V, c. 7), 1411 (13 Hen. IV, c. 3), 1468
(8 Ed. 1V, c. 2), and 1487 (3 Hen. VII,c. 1). By a Statute
of 1504 (19 Hen. VII, c. 14), cases of giving, or receiving,
livery were to be tfied by the Star Chamber, or King’s
Bench ; and large sums of money were exacted from those
who violated its provisions: e.g. the Earl of Oxford was fined
£15,000.

Maintenance, or the maintaining and assisting one of thg_g:
parties in a suit in which the ‘ maintainer’ had no direct
interest, was liable to great abuse, as persons desirous of
bringing suits against any one usually obtained the assistance
of some wealthy and powerful lord, and were thus enabled to
bring actions, whether false or not, with impunity. Main-
tenance was checked by the Stelute of Westminster 1, 1275
(3 Ed. I), and in 1327 (1 Ed. III, st. 2. c. 14), 1389 (13
Rie IL st. 3), 1540 (32 Hen. VIII, c. 9), and 1345 (37
Ien. VIII, c. 7). It was to check these two evils that the
judicial authority of the Star Chamber (p. 52) was revived,
femp. Henry VIL )

Villeins. By the time of the Noiman Conquest, the Vilieins
ceorls (p. 223), who had failed to prosper enough to becorae
thegns, had sunk to a condition in which they were fast
losing their independence. In Domesday survey there appear
three classes of labourers, or serfs, zillani/, éordars, and Villani,

ve . ordarif,
colarii, the two latter being merely lower grades of dhe Cotarii.
villans ; these villani were depressed ceorls. At first, their
position under the Normans was by no means without its
advantages; they had certain rights and privileges, were
often comfortably off, and had many methods of obtaining
their freedom, e. g. by residing in a town as burgage tenants
for a year and a day®; they were often given their freedom

Sy
e

! Customs of Newcastle, Sel. Charters, 112, Charier of Lincoln, ib.
166. Charter of Aottingham,ib 166 Extracts from Glanville,1b 163,

Q2



by %noir lords at the request of the Clergy, though the Con-
stilutions of Clarendon provide that the sons of zilleins shill
not be ordained without the consent of their lord. Taeir
position, however, deteriorated for a time, and then sudlenly
began to improve, owing to—
Improve: o (1) The tendency to limit the service owed by lletns to
odtion of  their Jords—and which was not defined by law—0 2 fixed
labour rent; when their work was finisaed, thev!F ed them-
selves out as labourers to the farmers who held \2d on lease,
and so occupied the position of hired labours
(2) The influence of the Church. .
_(3) War. Many willeins became sold”® I @ temporary
war, and, being unwilling to revert to (¥ former life, sub-
sequently fled to the towns.
By degrees, the lords began to cc "€ the agricultural
services of their vifleins for money ¢ EP1S, and' the better
Copyholders. class of zalleins became copyholder held their land on
certain conditions of rent, or serv’ Imposed by the will of
the lord, and the custom of the ' fnfd entered on the
copies of the court roll of the t‘ot;’e“:l_mh alone afforded
evidence of the tenure. Thy o M’_‘me'“ the Black
Death, 1348, the condition oy th s was good; the
scarcity of labourers caus . Pestilence, and the

‘ : “he Ordi;

%ta;ubsof miserable wages decreed on kdrtdni:me ‘and Statute s

oo ourers, 1o, and 135 ; 0 the growth of a class
§ made every effort to assert

of free labourers, The ., .
’ . . 1r 9illeins i
their ancient rights ove; » and tried to reduce the

. eir ! on. T ; i
g?“m o wilins o thei former 2 i }fn:hreesvug was the rebellion
. L in tiems attempted to
32 s’;:’:t :-::;gﬁi;;: taining the records of their vilfenage
oy yth' tack - ystem of villenage never recovcred'
xgﬂ.lt r;sd :al;lc d;,ut, the last attempts to assert jt being’
and it g Y Crouch, 1568, and Pige v. Caley, 16
Butlern. _ the cases of Bus/ os T LE0m

Crouch, 1568,

P (Aiﬁieﬁ} s b 0 made to draw a distinction between

Vilhs Alempls U7 bound to the soil) and villeins 1

Thark villeins regagy lord’s pe : i Teen
illeins in person): but this has now been

gross. (¢, e. bound
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conclusively shown to be a purely legal theory, havin no
foundation in fact *

The Poor Laws. The

In Anglo-Saxon and Norman times, the relief of the poor T°°* 4™
was the business of the Church, and was regarded as a duty
to be rigidly fulfilled. A law of Ethelred declares that the (1) Volun-
poor are to have a third of the tithes, and up to the time of oy Reliet
Edward 1I almsgiving remained the special province of the
Clergy. But in order to deal with the economic disturbances
which resulted from the Black Death, the Ordinance of
Labourers was issued in 1349: it was re-enacted as the
Statute of Labourers in 1351 (25 Edw. III), and provided
that able-bodied persons should work in their own district”
at the accustomed rate of wages, while those who gave alms
to ¢sturdy beggars,” were to be punished with imprisonment.
The object of this Statute was to check vagrancy, and to
secure a sufficient supply of agricultural labour in the districts
where it was needed, at the prices current before the Plague?,
An Act of 1388 (12 Ric.II, c. 7) permitted licensed begging,
ang drew a distinction between impolent and able-bodied poor. Impotent
The former were to remain where they were when the Act 332;:5";;,0,
was passed, and if they could find no mcans of support, ***w
were to return to the hundred in which they had been born,
and there seek maintenance. By Acts of 1495 and 1504,
impotent paupers were to be sent to the place of thgir
birth, and to beg under license within a certain district. In
1531 (22 Ilen. VIII, c. 12) licensed begging was allowed,
but unlicensed begging, ‘especially by scholars of the
Universities of Oxford and Cambridge . . . and sajlors
pretending shipwreck, and fortune-tellers’ was severely
punished.

Up to this date the legislature had mainly attempted to check
the growth of vagrancy, and had been content to leave the
relief of the poor to individuals and corporations, But this
voluntary system of relief broke down during the Tudor

! Vinogradoff. Villainage in fugland, pp. 48-55.
8 Ashley, Lconomi. Hasto, 3, vol. 1 part iw p. 333.
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perfid. owing to the agrarian changes, and the marked
increase of distress compelled the Government to resort to
State provision for the poor. By an Act of 1536 (27
Hen. VIII, c. 25) indiscriminate almsgiving was forbidden,
and the local authorities were ordered to maintain the
impotent poor of their districts. Collections were to be
made in churches to provide the requisite funds, and the
clergy were to exhort their flocks to contribute. The money
was also to be used for the purpose of furnishing valiant
beggars,’ 7, e. able-bodied paupers, with work : but if the latter
‘played the vagabond,’ they were to be whipped for the first
offence, lose part of the gristle of their right ear for the
=second, and suffer death for the third .

The importance of this act is very great, and it may be
regarded as the foundation of the modern poor-law system.
It emphasises the distinction between the able-bodied and
impotent poor, condemns begging, recognises that even the
able-bodied cannot always find work, and for the first time
lays down the principle that the poor of a district must be
relieved by that district.  Subscquent legislation followed on
the same lines, vagrancy being severely repressed?, and
further measures being taken for the relicf of the descrving
poor. At last in 1572 (14 Eliz. c. 5. § 16) the justices were
ordered to make a direct assessment for impotent paupers,
and to appoint overseers to administer the proceeds. The
well-known Act of 1601 (43 Eliz. ¢. 2) ordered paupers,
unable or unwilling to work, to repair to the parish in which
they had been born, or had lived for a ceitain period, and
empowered overseers to levy a rate on the landed property
of each parish. The money was to be used to relieve the
infirm poor, and to provide work for able-bodied paupers.

v Ashley, Economic History, vol. i. part ii. pp. 356-358.

2 By 1 Lkdw. VI, ¢. 3 (1547) vagabonds weie to be branded and
reduced to slavery for two ycars.

By 5 Eliz. ¢. 3 (1563) vagabonds and sturdy beggars were to be
whipped, and if convicted a sccond time, weie to be punished as felons.

By 39 Lliz. c. 4 (1597) vagabonds found begging were to be whipped

and sent to Houses of Correction: if they scemed ¢ dangerous rogues’
they might be banished fiom the realm,
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No means were, however, provided for the uniform enfgtce-

ment of this Act, and it was consequently carried out

differently in various places; the result being that the able-

bodied paupers repaired to the parishes which had the best

organisation. This was checked in 1662 (14 Car. II, c. 12),

when it was provided that any pauper settling in a place

might (within forty days), on the complaint of the Overseers,

and by the order of fwo Justices of the Peace, be sent back Paupers to
sent to

to the parish where he was born, or had been last settled. thelr own

This settlement of paupers in their own parishes was further ™

regulated 1685 (1 Jac. 11, c. 17), 1691 (3 Wm. & Mar. c. 11),

and 1697 (8 & 9 Wm. III, c. 30). In 1723 (9 Geo. 1),

workhouses were established for the reception of the poos .

and in 1982, Thomas Gilber!'s Act provided for the appoint- Gitbert'sAct,

ment of Guardians of the Poor, for the union of various parishes d o il

for the relicf of paupers, and for the better administration of =%

the Poor Law, where such action was considered desirable

by two-thirds of the owners and occupiers assessed to the

Poor Rate. In 1819, by the Select Vestry Act, the vestry of Select Vestry

a parish might appoint a select vestry of houscholders to sr&asdis,

superintend the action of the Overseers. But as the Gilbert ™

and Select Vesiry Acts were not compulsory, the Poor Law

continued to be shamefully administered. The Act of 1691

had practically put the administration of poor rclief in the

hands of the justices, and since they had no interest in

keeping down the poor rate, they freely indulged their

charitable instincts. As a result, ‘the fund intended for the

relief of want and sickness, of age and impotence, was

recklessly distributed to all who begged a share. Every one

was taught to look to the parish, and not to his own indubtry

for support . . . In a period of filty ycars, the poor rates

were quadrupled: and had reached, in 1833, the enormous

amount of £8,600,000'” In 1834, in consequence of the

report of a Commission of Inquiry, was passed the Poor Poor Law

Law Amecndment Act (4 & 5 Wm. 1V, ¢. 76), which reverted Aca.dx%mm

) G
! May, iii. 405-7.
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to \he principles laid down in 1601, and endeavoured to
dlstmgmsh between the deserving and the undeserving poor.
Poor Law Commissioners were appointed for five years (the
period being subsequently extended to 1847); all relief was
to be given in the workhouse, instead of being, as before,
administered to ‘out of door’ applicants, whilst the system
of union workhouses was established. Outdoor relief, how-
ever, has by no means disappeared, ang the original purpose
of the Act has been disregarded to such an extent, that at the
present day recipients of outdoor relicf are three times as
numerous as the inmates of the workhouses. In 184Y,
a Poor Law Board, consisting of the Lord President of the

--Council, the Lord Privy Scal, the Home Secretary, and the
Chancellor of the Exchequer, together with certain other
Commissioners appointed by the Crown, took the place of
the Poor Law Commissioners. In 1871, the duties of the
Poor Law Board were transferred to the Local Government
Board (p. 46).

Merchants.

By a law of Edward the Elder, it was provided that
‘if a merchant lhrove, so that ke fared thrice over the wide
sea by kis own means, then was he thenceforth of thegnright
worthy ') Athelstan also made regulations in favour of
trade; and in 968, Edgar ravaged Thanet, to revenge an
attack made by the inhabitants on some merchants of York,
who were under his protection. Subsequently foreign mer-
chants received considerable encouragement, laws being
made for their protection by Ethelbert; in Aagna Caria,
(clause 41), it was provided thal ‘ all mcrchanis shall have safe
conduct lo depart from, or enler, LEngland, to stay in and go
through England, etther by land or waler, lo buy or sell without
any evil lolls, according to old and right customs, except in limes
of war ; n case of war, foreign merckanls are fo be delained
safely until 1t s seen how the Lnglisk merchanis in the enemy's
counlyy are trealed®’ A Charter of Ilenry III granted con-

1 Sel Charters, 63. ? 1b. 301.
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siderable privileges to the German merchants of the Fteel

Yard in England, and was confirmed 1413, and 1504 (19 Hen,

VII, c. 23). In 1283, was passed the Statute of Merchanis Statmaf
(x1 Ed. I), at Acton Burnell, in which provisions were made nag

for the recovery of their debts; this was confirmed in 1285 Confirmed,
(13 Ed. 1, st. 3), and ordered to be observed by the Ordin- ***
ances of 1311. In 129%, another Statute (25 Ed. I, c. 30), 13
was passed in favow of foreign merchants, from whom
Edward I frequently obtained customs and grants of money
without the consent of Parliament (p. 198), granting in
return charters of privileges, ¢.g. the Carfa Mercatoria, 1303. Cana rotia,
(Sce Customs, p. 190.) 1303,

In 1335 by ¢ Ed. III, c. 1, foreign merchants wefe —
granted full liberty of trading, and their proceedings were
subscquently further regulated in 1364 (38 Ed. III, st. 1,

c. 2), 1391 (14 Ric. II, c. 6), and 1430 (9 Hen. VI, c. 2).

Edward III occasionally summoned representatives of the
merchants to aid him in his financial difficulties, and in

his reign the Merchanis of the Siaple’ (trading, chiefly Merchants
with Flanders, in wool, woolfells, leather, tin, and lead, called of the Staple.
‘st'lple commoditics '), who had existed under ]:d“ard I, Staple Com-
and increased under Edward II, reached the zenith of ™™
their power.  Certain towns, e.g. Bristol, Cacrmarthen, Staple
Canterbury, Chichester, Cork, Dublin, Drogheda, Exeter, Towns.
Lincoln, London, Newcastle, Norwich, Waterford, Win;

chester, and York, were named as ‘staple towns,” and all

‘staple commodities’ were sent there, for exportation by

the foreign merchants to the foreign staple towns, such

as Antwerp, or Calais. In 1328, the S/aple was abolished,

but shortly afterwards re-imposed.  In 1353 (2% Ed. I, st. 2),

the Staple was regulated (p. 191), and the privileges of the Statuteofthe
Staple Merchants, who had their own officers and laws, were Staple, 1353.

! Staple, Anglo-Saxon, signifying a fixed place; or, from the French
estape, *a market for wines.

¢ The merchants of the Staple had a monopoly of purchase and export :
the towns of the bta.ple were centres for the collection, trial, and assess-

ment of the goods,’—Stubbs, ii. 411. The system facilitated the collection
of customs and guarantced the quality of the wares,
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conf.rmed. Heavy penalties were attached to the offence
of sellmg staple commodities in any but staple towns, and
no one except Merckanis of the Staple was allowed to buy
or sell them. In 1369, (43 Ed. III, c. 1), the Staple was
removed from Calais, owing to the war with France, but in
1423, another Statute (2 Hen. VI, c. 4) made Calais the
only foreign staple town. The Slaple was subsequently
regulated in 1392 (15 Ric. 1L, ¢, 9), and 1437 (15
Hen. VI, c. 8). In 1496, a commercial treaty, made by
Henry VII with the Netherlands, gave a great impulse to
English commerce, and /mp. Henry VIII, the English
merchants began to assert their power; in fact in 1517, the

.fsreign merchants resident in London were the victims of

a popular riot against them, stined up by the sermon of one
Dr. Bell; semp. Edward VI, the privileges of German steel
yaid merchants were taken away (1552), and the Steel Yard
itself ceased to exist 159%, whilst the English AMlerchant
Aduventurers, incorporated 1564, (who had cxisted from 1296,
as the Brotherhood of St. Thomas & Beckel), secured most of
the Dutch tiade .

In 1599, was formed the Zast India Company, which ‘was
incoiporated by Royal Chaiter, Dec., 1600. The Company
thus started obtained further powers of settlement in 1624,
and in 1649, was amalgamated with a company which had
been formed in 1635, by Sir William Courteen. In 1657
{romwell granted a new chaiter, which was again renewed
by Charles 11, 16061, the adminibuative powers being largely
increased. In 1667, the Company obtained the right of
coinage, and in 1683, the right of employing Martial Law,
In'1693, a new charter was granted, and in 1698, a new
Company, with immense powers, was incorporated, con-
sisting of certain persons who had subscribed a loan of two
millions to the Government. In 1402, the two rival com-
panies weie united under the title of ¢the United
Company of Merchants of England trading to the East

1 In 1643, the Merchant Adventurers obtained a fresh grant of privi-
leges by lending £60,000 to the Patliament.
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Indies’” In 1708, a fresh loan of £1,200,000 tq ghe
Government gained the Company an extension of its right of
exclusive trade until 1926 (6 Anne, ¢. 41). This right was
subsequently confirmed and extended, and the wealth and
power of the Company increased rapidly, but its administration
of India was a source of great complaint, and in 1783, Mr.
Fox brought in his /ndia Bill, vesting the powers of adminis- Fox's Indis
Bill, 1783

tration in a body of sgven Commissioners, appointed, in the
first instance, by Parliament, and subsejuently by the
Crown; the mcasure failed, and another Judia Bill, brought Plttslg:h
in by Mr. Pitt in the following year, became law; by it
a Parliamentary Board of Control was appointed, to which
the Company was responsible (24 Gceo. I1I). This Board;
which had the entire control over all the affairs of the
Company both civil and military, was to consist of the
Chancellor of the Exchequer, a Secretaiy of State, and four
other Privy Councillors. In 1833, all trading privileges
were abolished (3 & 4 Wm. IV). and in 1833, the Board of
Directors was re-organised, and 1educed to cightcen. The
whole Government of India was subsequently transferred to
the Crown in 1858.

Aliens. Alicnses

Although A/lsens before the Norman Conquest were under
the King's protection, they were for long regarded in England
with peculiar jealousy, e.g. in 1258, 1404, 1571, and 157
they were expelled from the 1ealm; they were subject to
higher rates of taxation, and the ‘ alien tax * was often imposed, Alien taz.
e.g. 1439, 1442, 1449, 1453, 1483, though by AMagna Carta
foreign merchants were allowed to come to England for the
purposes of commerce without being subject to any evil tolls.
Aliens were frequently subjected to repressive legislation. Legislation
In 1380 (3 Ric. II, c. 3), they were forbidden to hold aheus.
benefices; in 1414, to hold land, or engage in retail trade;
in 1484, and 1523, to have foreign apprentices; and in 1540,
to take any shop or dwelling-place on lease. An alien may
become a British subject by denization, e.g. Ly letters patent Denization,

issued bv virtue of the King's prerogative, or by naluralisation, Nalur lisa
Dll
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e.&k by Act of Parliament, or by a certificate from the Home
Secretary, on taking the oath of allegiance (in accordance
with the Naturalisation Act of 1870). In 1610(7 Jac.1, c. 2),
the conditions of naturalisation embraced receiving the sacra-
ment, and taking the oaths of supremacy and allegiance; the
necessity of taking the sacrament was abolished 1825. In
3608, it was decided, by Calvin's case (App. B.), that those
born after the union of England and Scotland under one
King, (postnati), were not aliens. By the Act of Settlement,
1701, owing to the jealousy with which the foreign favourites
of William III were regarded, it was enacted that no alien,
even though naturalised or a denizen—unless born of English
“parents—shall be capable of sitting in Parliament, or holding
any office or place of trust, or have any grant of land from
the Crown. Although this enactment was sometimes relaxed
by special Acty of Parliament in favour of particular indi-
viduals, it was confirmed on several occasions, e.g. 1740,
1749. In 1774, it was provided that no Bill for naturalisa-
tion should pass, unless it contained a clause deferring the
immunities and indulgences of natural-born subjects until
after seven years’ residence. In 1793, in consequence of
the alarm existing at the influx of large numbers of French
refugees, Lord Grenville's Alien Act was passed, subjecting
them to most strict regulations; it was subsequently re-
«nacted as occasion demanded until 1826% In 1824, and
1836, measures weic adopted for the registration of aliens; in
1844, Mr. Hutt’s Act increased the facilities for naturalisation,
and extended the consequent privileges. By the Naturalisa-
tign Act of 1870 (33 & 34 Vict. c. 14, §§ 2, 7) an alien may
acquire, hold, and dispose of real and personal property, with
the exceplion of British ships, like a natural-born subject, and
has all the rights and privileges of a British-born subject,
except the franchise, and the power of holding municipal or

! lis name is mare correctly spelt Colzill,
_* An Alicn Bil} was passed in 1903 (5 Ed. VIL c. 13) to exclude
discased and criminal alicns, and to expel undesiiable aliens.
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parliamentary office. An alien, by obtaining a certifigage of
naturalisation from the Secretary of State, acquires all political
as well as all civil rights (see A/legiance, p. 32).

Outlaws Outlaws.
were persons put beyond the pale of the law, by three
public proclamations, for committing felony . In early days,
an outlaw might be killed by any one who met him, as he
was regarded as a wild beast, and was said to have caput
lupinum, a ‘wolf’s head” By the Assize of Clarenden?®
(Art. 14), men judged to be of evil repute by the testimony
of lawful men are to leave the country, and, if they return
without the King's pardon, to be outlaws, Zemp. Edward
III, however, it was provided that outlaws should not be pit
to death, cxcept by the sheriff; any one killing an outlaw
wilfully, except when endeavouring to apprehend him, being
guilty of murder. At first outlawry was only applied to
felony, but subsequently was used in civil cases where the
defendant absconded; in a case of outlawry, forfeiture of
goods and lands followed. Statutes regulating outlawry were
pasged 1331 (5 Ed. III, c. 12), 1363 (37 Ed. II, c. 2),
1406 (7 Hen. IV, c. 13), 1423 (z Hen. VI, c. 11), 1532
(23 Hen. VIII, c. 14), and 1589 (31 Eliz. ¢. 3). Outlawry
in civil cases was abolished by 4z and 43 Vict. c. 59, § 3,
and its employment in criminal cases has been rendered
unnecessary by the extradition treaties made with forexg
countries under the Act of 18%o0.

The Jews . The Jews,
came into England as early as the seventh century, but did
not appear in any numbers till after the Norman Conquest.
From the first they were regarded with hatred by the people
while the Church forbad Christians to hold any but the most
necessary communication with them. Like the forests, they
were the special property of the Crown? and could be Are ;!:o
mulcted at the King’s pleasure. In return they were allowed Chattels

! The senfence might be reversed, when the criminal was said to

be inlawed, . g. Elfgar was outlawed in 1055, on a chaige of treason,
and inlawed the same year. 8 Sel. Ch,, 145. ? Stubbs, ii. 539.
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cottsigerable privileges. They were exempt from the general
taxation of the country, they could build synagogues and
carry on their religious rites: they might be judged by their
own tribunals, and they were allowed to carry on an
extremely profitable trade as usurers. But though nominally
under the King’s protection, they were often the victims of
popular outbreaks, during which the Jewry (i.e. the Jewish
quarter) was sacked by the mob; and its inhabitants
massacred ', Little heed was paid to the services which they
rendered to medicine and physical science, and some towns
succeeded in excluding Jews from their walls.

They were heavily taxed by Henry II, and by the Assize
of Arms* were forbidden to keep coats of mail or hauberks.
Richard I ordered the registration of all their debts, securities,
lands, houses, rents, and possessions? and John subjected
them to great extortions. Provisions putling a check on
their system of usury were inserted in the Articles of the
Barons and in Magna Carta'. The Jews were severely
oppressed by Henry III. In 1218 they were compelled to
wear a distinctive badge, and at different periods of the geign
the King extorted from them sums varying from ten to twenty
thousand marks®, while in 1255 he handed them over to
Earl Richard as security for a heavy loan. Popular hatred
was excited against them by the preaching of the friars, and
Jhey vainly asked for permission to leave England. They
were very obnoxious to Edward I, and persecution went on
unchecked. The Statute de la Jeuerie (1275) forbad lending
money at interest, and imposed an annual poll tax of 34
or, 44 on all Jews. At last the King yielded to the popular
clamour, and exercising ‘considerable self-denial,’ banished
them from England in 1290, permitting them to take their
moveable goods but confiscating their real property. We have
abundant evidence of the presence of Jews in Fngland from
the fourteenth century onward, but it was not till 1655 that

! E. g in 1189 there were anti-Jewish riots all over England,
? Sel. Charters, 155, § 7. 4 1b 262.

* 1b. 293-298. & Stubbs, ii, 530.
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they were openly allowed to return, Even then thep Were Cromwell
looked on with great jealousy, and in 1660 a petition was allows them
presented to Charles II, asking that they might be driven out.

But though they were allowed to remain, it was not till the

present century that their civil disabilities were removed. In Gradual
1753 they were allowed to naturalise themselves, but this L
concession was withdrawn in the following year, and up to dibilitien
1832 Jews had no pdlitical rights, and were debarred from

holding civil, military, or corporate offices. However, in that Jews obtain
year the Reform Bill gave them the franchise, and Lord th:,","s',.
Denman’s Act of 1839 enabled them to take the oath of
allegiunce. In 1845 they were admitted to corporate officeg,

and in 1846 the public exercise of their religion was legalised.

Next year Baron Rothschild was elected as member for
London, but was not allowed to take his seat, as he had
conscientious objections to repeating certain words in the

oath. In the next few years various measures of relief

passed the Commons but were thrown out by the Lords, and

it was not till 1858 that the Javishk Relief Act (21 & 22 Vict. Jevie,
c. 49) empowered each House to exclude the words ‘on the 18s8.

true faith of a Christian.” Finally, in 1866, the Parliamenlary

Oaths Act entirely omitted the phrase from the oath.

Liberty of the Subject Liberty of
was a principle existing from the earliest times, e.g. the law ¢ 3%
of Ini: ‘If any one sell kis own countryman, bond or fregedaw of Ini.
though he be guilly, over the sea, let kim pay for him according
o kis wer*; and by the laws of Ethelred ?, and the Statutes Of Ethelred
of William 1% no one was to be sold out of the country.
It was expressly declared by AMlagna Carfa (clause 3p), Magna
* That no freeman shall be seized, or imprisoned, or dispossessed,
outlawed, or exiled, or in any way injured, nor will we go
against him, or send force against kim. except by the lawful
Judgment of his equals, or the law of the land; (40) ¢ To no
ome will we sell, deny, or delay, right or jushice*!

The great Charler of Liberties was subsequently confirmed

! Sel. Charters, 61. 2 Ib. 53. V. c. 3.
5 Ib. 84, § 9. * 1Ib. 3or1.
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on gnany occasions during the reigns of Henry III, Edward I,
Edward II, and no less than fifteen times by Edward III.

There were also four Writs, by which the Liberty of the
subject was specially protected—

(1) The Writ de odio ef atid formerly sent to the Sheriff
directing him to inquire whether a piisoner, charged with
murder, was committed upon reasonable suspicion, or only
through malice (propter odium el atigm); in the latter case
he was admitted to bail. By Magna Carfa (36), it was
provided that this writ, there called ‘the writ of inquest of
life or limb,’ should be given gratis, and not denicd®. The
application of the writ was restricted by the Stalute of
‘Gloucester, 1278 (6 Ed. 1), but it was again to be granted
without denial by the Stafute of Westminster 11, 1285 (13
Ed. I). It was abolished in 1354 (28 Ed. III), ‘but,’ says
Blackstone, ‘as the Statute, 4z Ed. 1I1, repealed all the
Statutes then in being, contrary to the Great Charter, Sir
Edward Coke is of opinion that the wiit de odio ef atid was
thereby revived.’

(2) Writ of Main-prize, sent to the Sheriff, directing him
to take suretics for the prisoner.

(3) Writ de homine replegiando, a writ to ‘re-pledge,’ or
deliver aman from custody, on bail being given to the Sheriff
for his subsequent appearance,

« (4) Writof Habeas Corpus, of which there are several kinds,
the most important being the /abeas corpus ad subjiciendum,
existing at common law ; a writ which might be demanded
from the Court of King’s Bench by any one imprisoned, and
which directed the gaoler ¢ to produce the body of the prisoner,
with the day and cause of his caption and detention, to do,
submit to, and receive, whatsoever the judge or court
awarding such writ shall direct.

Although the writ of kabeas corpus could not be denied
(except the prisoner admitted just cause of detention; e.g.

Writ refused in 1616, Sir Edward Coke denied the writ to a man im-

:z‘goke,

prisoned for piracy, who admitted his guilt), there was
! Sel. Charters, 3o1.
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frequently a delay in its execution, as the gaoler need#not
bring up the body until a third writ had been issued (pluries). Pluries Wris,

In 1627, Sir Thomas Darnel, Sir Walter Earl, Sir John Darnels
Corbet, Sir Edward Hampden, and Sir Thomas Hevening- s, 1607
ham were imprisoned by the Privy Council for refusing to
contribute to a loan demanded by Charles I. They sued
out their writs of Aadeas corpus and the return stated that
they were detained per speciale mandatum regis. Darnel's
Counsel did not question the Privy Council’s right of
commitment, but argued that a specific charge ought to be
named in the warrant, so that the judges could decide
whether the prisoners might be admitted to bail. For if the
Council could imprison without cause shown, there was no
guarantee that the accused would ever be brought up for
trial. The Crown lawyers, on the other hand, maintained
that reasons of state ofien made it inexpedient to specify
the charge on which political prisoners were detained. The
judges, while refusing to face the broad question, declined
to admit the prisoners tobail’.  This decision, being contrary
to Aagna Carla, and to a Statute of 1354 (28 Ed. III),
roused both the indignation and fear of the country, and led
to the Petlition of Right, 1628, which asserted that in Petition of
violation of Magna Caria, and 28 Ed. III (that ‘no man =~
should be imprisoned, or put to death, without being brought
to answer by due process of law °), certain of the King’s sube»
jects had been detained by the King's special command
alone, and prayed that no such imprisonment should for the
future be allowed (App. A). Nevertheless, in 1629, Sir
John Eliot, Mr Selden, and others were impiisoned pger
speciale mandalum regis.

In 1641 (16 Car. I, c. 10), it was provided that every one,
committed by the Privy Council, might claim a writ of
habeas corpus to show the cause of his detention.

Under Charles 1I, illegal commitments again became
frequent, (¢. g. Lord Clarendon imprisoned several political

! Gardiner, History of England, 1603-1643, vi. 213.
R
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prifonérs in places where the writ did not run), and varions
Bills were proposed to remedy the evil, but failed to pass.

I;ﬂ,:u' Case, In 1676, occurred Jenkes' Case, in which Jenkes, who had
been committed by the King in Council, only obtained
a writ of Aabeas corpus after great delay and difficulties, e. g.
the Lord Chancellor refused it in vacation.

g:mmz This led, three years later, to the famous Habeas Corpus

167. Act, 1679 (31 Car. 11, c. 2) (p. 33%), passed, chiefly at the
instance of Lord Shaftesbury, for ‘the better sccuring the
liberty of the subject, and for prevention of imprisonment
beyond the seas,’” which defined the method of obtaining the
writ. By it a Habeas Corpus may be claimed from the
Chancellor, or any judge, in term or vacation, by any prisoner,
except one committed for treason or felony ; the writ is to
run in special jurisdictions, such as the Channel Islands, and
Cinque Ports, and within twenty days at most after its issue,
the body of the prisoner must be brought up. Persons
committed for treason or felony must be presented for trial
at the next assizes, unless the witnesses for the Crown could
not be produced so soon : if such prisoners were not.tried
at the Second Sessions, they could claim their discharge.
The Act forbade imprisonment beyond the seas.

Its defects. Important as the Statute was, it was subject to three defects :
(1) it fixed no limit to the amount of bail: (2)it only applied

Remedied %1 commitments on criminal charges : (3) it neglected to guard

o against a false return. The first point was remcdied by the

Bﬁlg;fR-ghtS. Bill of Righls (1689), and the other two by the Act of 56
George 111, c. 100 (1816), which extended the writ to non-
crminal charges, and empowered the judges to examine the
truth of the return. Legislation on this subject was com-
pleted by the Statute of 1862 (25 & 26 Vict. c. 20), which
enacled that no English court should issue a writ of Aabeas
corpus to any colony whose courls had power to issue it
themselves.

Suspension  In times of rebellion and disturbance, it has sometimes

Corpus Act. heen necessary to suspend the Habeas Corpus Act: e.g. in
1689 and 1696, during the Jacobite movementsof 1714, 1723,
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1445, during the period of the French Revolution 14794-1801,
and for the last time in 1817. The Irish Act has been
frequently suspended.
It must be remembered that there is never a gemeral
suspension of the writ. The Habeas Corpus Suspension Acls
merely empower the executive to refuse the writ to peisons
charged with treasonable practices.
Impressment.  Sce ph. 317, 318.
‘The liberty of the subject was also endangered by the use Generl
of &neral Warrants, i. e. warrants issued by a Secretary of V.
State for the arrest of unnamed individuals ¢ without previous
evidence of their guilt or knowledge of their personcl
Their legality was tested in the law courts in the cases of
Wilkes v. Wood, Leach v. Money, and Wilkes v. Halifax,
which were tried during the years 1763 to 1769. In 1763,
Lord Halifax had issued a general warrant against the
authors, printers and publishers of No. 45 of the Norsz
Briton, edited by Wilkes, and by its authority forty-nine
persons were arrested. Actions were at once commenced
by the editor and the printers against the messengers who
had made the arrest, and the secretaries of state who had
authorised it. Wilkes and the printers were successful: the
law courts held that geneial warrants were illegal, and Declared
I illegal, x763.
awarded heavy damages to the plaintiffs.
General Search Warranis, i.e. warrants empowering®™
messengers to seize the books and papers of an individual,
were pronounced illegal by Lord Camden in the case of
Entick v. Carringlon in 1765. The decisions of the law
courts were confirmed by the House of Commons in 1786.
Sce Lidel, pos.
Liberty of Opinion. « Liberty of
The Censorship of the Press was an immediate consequence g:: :::hlp
of the development of printing. At first vested in ecclesi- of the Piess.
astical hands, it passed, at the time of the Reformation, to
the Stale, and was regulated by the Star Chamber, Under Zemp. Mary.

3 May, iii. 2.
R 3
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Mary, the number of printers was limited, and the imprimaiur
of a Licenser was required by Proclamation, 1559. In 1585
stringent regulations were issued by the Star Chamber; all
works were to bear the zmprimaiur of the Archbishop of
Canterbury, or the Bishop of ILondon, or, in the case of law
works, of the Chief Justices. No printing was to be done,
except at Oxford, Cambridge, and London ; all presses were to
be registered, and the number of malter printers was limited.
Under the first two Stuarts, the censorship continued to be
most rigorously enforced, and the authors of Puritan pub-
lications were severely punished. In 1637, Bastwick, Burton,
Aand Prynne suffered imprisonment, fine, and mutilation, for
gisi'?r?;;:as_ seditious writings, the latter having already been fined, impris-
tix,1632.  oned, and mutilated in 1634 for publishing his ZZzstriomastiz,
On the commencement of the Civil War, the Long Parliament
endeavoured to carry on the policy of the Star Chamber, by
suppressing the many political pamphlets which appeared,
most of which espoused the cause of the Royalists. In 1644,
R’,ﬂ;‘;’:;m,_a' Milton’s Areopagitica pleaded for freedom of opinion, but
1644 Committees were nevertheless appointed to regulate this
censorship. In 1662 (13 and 14 Car. 1lI, c. 33), the
Licedsing  Licensing Act, (passed for three years and rencwed at

Act, 3662. N R o
intervals until 16%9), forbade any printing to be done, except
at the Universities, and at London and York, appointed
«Xcensers, and limited the number of master printers to 20,
In 1680, after the expiration of the Licensing Act, Chief
Justice Scroggs declared that ali unlicensed publications
were illegal, and in 1685 the Licensing Act, was again passed
for seven years. Subsequently it was renewed for two years
Lspsesin  in 1692, but in 160, the Commons refused to re-enact it,

1695 R .
and from that time the press was, in theory, free from control.
In realitv ¢ was still subject to great restrictions, owing to
f;::x:slg;ty, the imposition of a s/amp duly on newspapers (1712), and to the
severity of the law of libel. The stamp duty was abolished
in 1855, and the last check on the multiplication of cheap
newspapers was removed by the abolition of the paper duty
in 1861.
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Law of Libel.

In 1545, by 37 Hen. VIII, c. 10, 2 slanderous hbe‘ was
declared a felony, and ‘seditious words’ were severely
punished by a Statute of 1581 (23 Eliz. c. 2). As a rule, at
that period cases of libel were dealt with by the Star Chamber,
and the reigns of Elizabeth, and the first two Stuarts, exhibit
many instances of its action against libellers; e.g. in 1583,
John Coping and Fliag Thacker were hanged for seditious
libels,’ 7. e. writings in disparagement of the Book of Common
Prayer; and in 1593, Penry was executed for a libel on the
Queen, and as the suspected author of the libels on the bishops,
written by Martin Marprelate ; in the same year, Barrow and
Greenwood were executed for seditious libels; in 1637,
Burton, Bastwick, and Prynne were punished for the same
offence. Previous to the Revolution, it appears to have been
a punishable offence to publish anything reflecting on the
Government or the ministers!. In 1688, the Smm Bishops,
having presented a petition to the King against the Declaration
of Indulgence, were tried for seditious libel. They were
acquitted by the jury, who claimed the right to return a general
verdict of guilty or not guilty on the whole matter. In
Tulchin'’s case (1704) it was held that it is a libel to express
any ¢/ opinion of the Government, though Chief Justice
Scroggs, in Carr’s case (1680), had declared that ‘to print
or publish any news whatsoever isillegal.” Libel prosecutions

Lawof Libel,

Se\ en

1688

were frequent under William III and Anne, and during e’

reigns of George II and George III three important pro-
positions were laid down. In Franklin’s case (1731), it was
ruled that fa/sehood is not essential fo the guilt of a libel: m
1764, at the trial of the printers of the North Briton, Lord
Mansfield held that tke judge alone could decide on the cr iminality

of a libel, the jury having merely to determine the fact of pub-*

lication: while in A/mon’s case (1769) the same judge laid
down that a publisher is criminally liable for the acls of his
servant, which was soon interpreted to mean that the pub-

! Hallam, iii, 165,

Develop-
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law.
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lication of a libel by a servant was proof of his master’s

connivance.
In 14992, Fox's Libel Act (32 George III, ¢, 60) asserted
the right of the jury to return a gemeral verdict on the whole

_ maltter, and thus overthrew the dangerous proposition
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bell’s Act,
1843,
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1830,

Wason v,
Walter, 1868.

Petitioning.

Act of 1661,

enunciated by Lord Mansfield. But the fear of democratic
outbreaks caused by the French Revolution induced the
government to deal severely with expressions of popular
opinion, and it was not till 1843 that Lord Campbell's Act
(6 & 7 Vic. c. 96) placed the law of libel on a more satis-
factory footing. The Act provided that the truth of a libel
and its publication in the public interest should constitute
a*valid defence, and acquitted a publisher of all liability for
the acts of his servants when done without his knowledge or
contrary to his consent. ‘Two important decisions remain to
be noticed. In 1839 in Stockdale v. Hansard it was decided
that the House of Commons could not authorise the publication
of a libel : and in 1868 in Wason v. Walfer it was held that
a libel action could not be brought against a newspaper for
a faithful report of a parliamentary debate, with fair comments
on the proceedings, even though the character of an individual
might be injuriously affected thereby.

The Presentation of Petitions.

The subject has always possessed the right to petition the
Crown for the redress of grievances, but for some centuries
it was mainly used for private and local matters, and it is
only since the period of the Great Rebellion that many
petitions have been presented * asking for some change in the
general law, or some legislation to meet new circumstances *.’

In order to check the demonstrations which sometimes
accompanied the presentment of these petitions, an Act of
1661 (13 Car. I, c. 5) forbad tumultuous petitioning, and
provided that petitions for the alterations of the law,
if signed by more than twenty persons, could not be
presented unless approved by three justices of the peace, or

! Anson, i. 346.
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by the Grand Jury of the county: no petition might be
presented by more than ten persons. In 1680 the ‘i)re- Proclamation
sentation of petitions asking the Crown to summon a Parlia- of x68a.
ment was forbidden by royal Proclamation. The right of the

subject to petition the Crown was expressly recognised by

the Bill of Rights, but this did not prevent the House of BillofRights.
Commons {rom imprisoning some of the Keniish Petitioners

(p. 118) for breach of 'privilege (1701).

Attempts to influence Parliament by means of petitions Modem
became general at the end of the last century. Petitions Petitions.
were presented against the Roman Catholic Relief Bill (1%80),
for the abolition of slavery (1782), and for Parliamentary
Reform (1782). Since that time, petitions have attained
enormous proportions, and have been presented with every
conceivable object, and on every occasion of popular excite-
ment, culminating, perhaps, in the National Petition for the
People’s Charter in 1838. In 1839, the Petition— the six The People’s
points of which were, vote by ballot, annual parliaments, <"
manhood suffrage, equal electoral districts, the abolition of
the property qualification, and the payment of members—was
predented to the Commons with over a million and a half
signatures attached. At the present day very great latitude
is allowed to petitions, but the increase in their numbers no
longer permits a debate on their contents at the time of their
presentment. By standing orders of 1842 and 1853, the
member presenting an ordinary petition merely states #¢
object, its authors, and the number of signatures attached to
it. It is then refcrred to a sclect commiltee.

Political Agitation, Poiticat
and public meetings, began to be employed, as a regdlar A&
and organised means of influencing the government, about
the reign of George III, although, as early as 1733, populas 1733
feeling had compelled Sir Robert Walpole to abandon his
Excise Bill. During the reign of George 1II, political agita-
tion was rife, and frequently took the form of riots, e. g. the
Silk Weavers' riofs 14765, which oblained a restraint upon SilkkWeavers
the importation of silk fiom abroad; and the Lord George Riots, 1765.
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Gordon . Gorg'o'n riofs, 1480, in which the rioters invaded the very
precincts of the House.
AntiSiave  Tn 1487, the Anti-Slave Trade Association for the Eman-
siation, 1787. cipation of the Slaves was formed, and was followed, during
_ the period of the French Revolution, by the establishment of
mmﬁ democratic associations, which called forth severe measures?!
on the part of the government, continuing in force more or
less until the end of the reign. In 1819, it was found neces-
}'chte"',slz o S3Y to pass what are known as the ! Six Acts a series of
repressive statutes, one of which forbade any meeting of more
than fifty persons to be held, unless six days’ notice was
given by seven householders to a magistrate. The other
five Acts accelerated the punishment of offenders in cases of
misdemeanour, forbade persons to be instructed in military
exercise, and the use of arms; provided for the effective
punishment of seditious libel ; ordcred the seizure of arms by
justices of the peace in disturbed counties ; and subjected
certain publications to the stamp duties. About 1828, the
Catholic  agitation of the Catkolic Association was so violent as actually
188, to overawe the government, and was followed by extreme
aﬂ:ﬁn for agitation for Parliamentary Reform, and for the formatioh of
The Cha. various political unions, The Chartist agitation, too, con-
tists, 1838-¢8. linued from 1838 to 1848, when it culminated in the failure
ﬁ&-&:&ue of an attempt to overawe Parliament. In 1838, lhf: An_lz'-
1838, ’ Corn Law League was formed, and by 1846 had attained its
otjects®, :
Oficial OrriciaL Raxks.
Esldorman.  The Ealdorman, often an under King, e.g. in Mercia,

and Hwiccia, was the chief magistrate of the shire, appointed

! E.g. the Treasonable Practices Act (1795); the Seditious Meetings
Act (1795); and the Corresponding Socicties Act (15799).
* % Sir T. Erskine May, in summing up the results of political agitation,
remarks (Const. Hist., i, 418), * Not a measure has been forced upon
Parliament, which the calm judgment of a later time has not since ap-

roved 3 not an agitation has failed, which posterity has not condemned.

he abolition of the Slave Trade and Slavery, Catholic Emancipation,
Parliamentary Reform, and the Repeal of the Corn Laws were the fruits
of successful agitation ; the Kepeal of the Union, and Chartism, con-
spicnous examples of farlure,
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as a national officer by the King and Witan (p. 93);

was often a tendency to make the office hereditary, especially
in the case of the annexation of an under kingdom, although
the idea of an Ealdorman was connected with jurisdiction,
rather than with nobility of blood. The Ealdorman some-
times ruled over two or more shires; he attended the
Witenagemot, and it was his duty to lead the host of the
shire in war, as well as to sit with the bishop and the sheriff
in the shire moot (p. ’38), where he receivea the third penny
of the judicial profits, About the time of Ethelred, the Danish
title of Jarl or Earl, (Norman comes), begins to supersede Jarl or Earl
that of Ealdorman. Afier the Norman Conquest, the title of
Earl becomes a personal dignity, carrying with it no admirmis-
trative functions; and his share in judicial profits, ¢ the third
penny,’ was gradually commuted for a fixed sum’,

The S8heriff, (scir gerefa, or reeve, probably connected Sherff in
with the German graf, grau, grey; or reafan, to plunder %), f.':,,’,“m"
was the royal officer of the shire, (as the Ealdorman was
the national officer), the nomination, except in the case of the
Sheriff of London, * being almost always made by the King,

'Th& Sheriff was the King’s steward and representative; it
was his duty to attend the local courts in the royal interest,
to receive taxes, and to admmister the King’s demesne.

The Sheriffs after the Norman Conquest (vice-comes) be- After the
came all-powerful in the Jocal couits, owing to the withdrawal r.,,,q..es._
of the ealdorman and bishop, and, in some cases, mana:
to make their offices hereditary. Their judicial and financial
powers were great; in their judicial capacity, they held the
Sheriff's Tourn (p. 1), and presided over the local courts ; in
their financial capacity, they had to render the accounts to"the
Exchequer twice a year, and, as the Barons of the Exchequer
were often Shetifls as well, there were frequent opportunities
for fraud, a Sheriff in such a case being enabled to audit his
own accounts, as a Baron of the Exchequer. In their military

} Selden, 7iles of Honour, ch v. § viii p. 651.
* 1 o1 other denvations, see Stubbs, i. 82, ﬂole 7-
¥ Sel. Charters, 105,
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capaq’ty they commanded the militia and the lesser tenants
in chief, Zemp. Henry I, the Sheriffs had, in many cases,
become so powerful, (e.2. Richard Basset, and Aubrey de
Vere, held eleven counties in a joint sheriffdlom?), that the

King sought to lessen their power by appointing men of

Inquest of
Sheffs, 1370,

inferior position, instead of great barons and officials; free-
dom from their exactions was promised by the second Charter
of Stephen?,

During the anarchy of Stephen’s réign the power of the
Sheriff rapidly declined, but he was restored to his former
position by the Treaty of Wallingford. Henry 11, however,
soon found that the Sheriff was becoming a danger to the
ceritral government: no longer an useful royal official, he
had become a local magnate who too often disregarded the
King’s interests, mulcted the King’s subjects, and transmitted
his office from father to son. In 1170, in consequence of
numeious complaints of shrieval exactions, Henry removed
all the Sheriffs, and ordered a commission of itinerant justices
to inquire into the charges brought against them. Although
this Jnguest of Sheriffs® resulted in the acquittal of the
majority of the accused, hardly any were reinstated, ind

... their posts were filled by officers of the Exchequer.

Limitation of
his powers in

The Inquest was the first of a series of measures which
curbed the Sheriff's power, made him subordinate to the

_ itinerant justice, and affected his position in financial, judicial

(@) Finance.

and military matters.

(a) Financial.

The disappearance of Danegeld after 1162, and the
permission obtained by the wealthier towns to pay their
contributions directly to the Exchequer, deprived the Sheriff
of two great opportunities for extortion. Further limitations
were placed on his power by the practice of entrusting the
assessment and collection of local taxes to royal officials
assisted by local representatives. Thus in 1188 the collection
of the Saladin Zithe* was put into the hands of officers

1 Stubbs, i. 392. # Sel. Charters, 121.
? Sel. Charters 147, ¢ Ib. 160, c. 2,
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of the Exchequer assisted by a jury, and in the carucage
of 1198, the Sheriff was only to hand over to the Exdﬁquer
the sums already collected by local officials.

(8) Judsicial. {b) Justice,

By the Assize of Clarendon® (1166) the power of the
Sheriff in criminal matters is subordinated to that of the’
justice, and by the Assize of Northampton® (11%6) it is no
longer the Sheriff but the justice who is to impose the oath
of fealty. The jmiz'n.al tler of 1194 providas that no Sheriff
shall be a justice in his own county*, and orders the election
of three knights and a clerk to hold the pleas of the Crown °,
while in 1195 knights were assigned to administer the oath of
peace®. AMagna Caria’ forbad any Sheriff to hold pleas
of the Crown, and many of the borough charters contain
clauses fieeing the townsmen from the Sheriff’s jurisdiction
in civil and sometimes in criminal matters®

(c) Military. {c) Military

The power of the Sheriff in military matters was lessened ™™
by the introduction of Scufage, which deprived him of the
levy of the lesser tenants in chief, and by the Assize of Arms
(1181), which authorised the justices to supervise the arma-
ment of the local militia®, When the assize was enlarged
by the Siafute of Winchester (1285) two constables were to
be chosen in every hundred and franchise ‘ to make the view
of arms 1.’

But in spite of these limitations the Sheriff retaif® Towers
considerable remnants of his former powers. He summoned Suained by
the county court, held the view of frankpledge, enforced
distraint of knighthood, collected the ferm of the shire
and the tallage of unchartered towns, kept prisoner} in
custody till the arrival of the justices, led those lesser
barons who did not pay scutage, and retained the command
of the militia until superseded by the Tudor lord-lieutenant.

! Sel. Charters, 257. #1b. 143, § 4- * Ib. 153, § 6.
t Ib. 260, § 21. 3 Ib. 260, § 20.
¢ 1b, 264f 7 Ib. 300:5 4.

* See Charter of Henry I to London. Sel. Charters, 108, lines 10-18.
* Sel. Charters, 155, § 9. 1 Ib. 472, § vi.
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In he fourteenth century, the Sheriff once more became an
official ‘of great importance, owing to the control which he
exercised over parliamentary elections. It was his duty to
hold the election and return the members?, and as he was
Ppractically master of the situation, he could return either
such persons as he chose, or could omit to make any return
at all. To provide a remedy for the malpractices of the
Sheriff, an Act of 1406 required that th(f names of the elected
members should be written in an indenture, authenticated
by the seals of the electors; in 1410 Justices of Assize
were empowered to scrutinisc the returns, and by the Statute
of 1445 a Sheriff making a false return could be fined £200.

The Provisions of Oxford*® limited the Sheriff's tenure
of office to one year, and the Arficuli Super Cartas (1300)
allowed the counties to elect those Sheriffs whose office was
not heritable. In 1316 (9 Fd. Il), his election was declared
to lie with the Chancellor, Treasurer, Barons of the Ex-
chequer and the Justices. The limit of the shrievalty to one
year was confirmed by 14 Ed. III, ¢, 7 (1340).

At the present day the sheriff is appointed in the Privy
Council, It is his duty to receive the judges on Cll‘CUlt
summon the juries, conduct the assizes, carry out the writs
for the election of county members, and enforce those
judgments of the High Court which affect persons or property

_Xithin the county®.

Itinerant
Justices,

Circuilts of
Judges.

Ttinerant Justices (im i/inere) date from the reign of
Henry 1, who organised circuits of the Judges, and Barons of
the Exchequer, for judicial, and more especially for financial,
purposes, with the object of bringing the local courts into
connection with the central administration ‘. Something of
the same kind had been attempted in the judicial circuits of
tht Anglo-Saxon Kings, and in the courts held by William I
at Westminster, Gloucester, and Winchester, but the system

! By 16 & 17 Vic. c. 68, § 1, writs for cities and boroughs are no
longer gent to the Sheriff but to the returning officer.

“ Sel. Charters, 391. ® Anson, ii. 336.

4 ¢The Norman curza met the Anglo-Saxon gemof in the visitations of
the itinerant justices.’ Stubbs, 1. 392.
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was not élaborated until the time of Henry IL.  Duyipg his

reign circuits were frequently held and greater prominence

was given to their judicial aspect. In 1156, pleas were heard 118

in certain counties, and in 1166, by the Assize of Clayendon Assize of

(p. 325), a commission of itinerant justices was despatched to S

visit the counties and try criminals presented by the hundred

and shire. No baronial franchise was to claim exemption

from their visitation 'y T'wo years later a financial circuit was

made, and in 1143 the kingdom was divided into six circuits

for fiscal purposes. In 1176 the Assize of Northamplon was

carried out by six groups of three judges cach, a circuit or
‘ cluster of counties * being assigned to each group. Subse-

quent visitations were made under Richard I and John, and

as the taxation of personal property compelled the Exchequer

to entrust the assessment of the tax to local juries, the

financial duties of the justices lost much of their importance

By Magna Caria (At 18), it was provided that the assizes Magna

of Darrein Presentment, Mort & ancestor, and Novel Disseisin <

(p. 8%), should be held before itinerant justices and elected

knights four times a year?; by Article 13 of the second re-

issue of the Charter, 12174, this was reduced to once a year?,

During the reign of Henry 1II, the ##/nera took place about -

every seven years, though they were frequently irregular.

The system was remodelled by Edwaird I, and regular Reforms of

dircuits of Judges of Assize were substituted for the irregyl e

visitations of the justices itinerant. In 1285, by the Statute

of Westminster 11 (13 Ed. 1), two Judges of Assize were

appointed to go on circuit three times a year, and in 1293

the country was divided into four circuits. Two judges were

given to each division and were to be on duty throughout the

year: finally in 1299 the Judges of Assize were empowered

toact as Justices of Gaol Delivery, and were thus invested with

all the judicial powers of their predecessors®., The judges

sat under five commissions :— Commissions

. N s under which
1. Assize, for the trial of disputes about real property ; the Justices

! Sel. Charters, 143, § 1 & § 11. * Ib. 299.
S1b 345 ¢ Stabbs, ii. 271,
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2.4Wisé Prius, (created by the Siafule of Wesiminster 11,
1285), so called from the necessity of questions of fact in
civil cases being tried at Westminster, unless before (nisi prius)
the day fixed for the trial, the judges come into the county

*in which the cause of action lies;

3- Oyer and Terminer, 1328 (2 Ed. I1I, c. 2), to hear and
determine cases of treasons, felonies, and misdemeanors ;

4. Gaol Delivery, 1299 (27 Ed. 1), d e. to try all prisoners
in gaol at the time of the judges’ arrival in the town;

5- Of the Peace, ‘ by which all justices of the peace, having
no lawful impediment, are bound to be present at the assizes
to attend the judges.’

Cpnseryators  Conservators of the Peace. In 1195, certain knights

$395. were appointed, before whom cvery one was to swear to
keep the peace?, and on several occasions during the reign
of Henry 111, knights were assigned to secure the peace being
kept? Under Edward I, custodes pacis, elected in the county
court, appear, and were appointed to secure the enforcement
of the Statute of Winchester, 128s,.

In 1324, Edward I1I enacted that Conservalors of the Peace

i:fg';: ofhe should be ?.ppoinled ip every county. In1360(34 Ed.IIL, c. 1)
eace, 135 they received the title of Justices of the Peace and were
authorised to exercise criminal jurisdiction. In the following

century they gradually assumed the powers which had
~egviously been vested in the shire court, A Statute of 1389

(12 Ric. II, c. 10) regulated their wages ?, and directed that

&g{‘t’:’ sessions should be held guarferly before two justices. By
1363, 11 Hen. VII, c. 3, justices were empowered to try without
a ju.y all offences against unrepealed statutes, except charges

of murder, felony, and treason, and in 1542 (33 Hen. VIII,

Pty - G 10), were authorised to hold Peity Sessions.
1542 Under the Tudors and Stuarts, the burden of local govern~

Adminisf- ment rested mainly on the shoulders of the justice of the peace,

fempewudors Tt was his duty to carry out the recusancy laws, collect

benevolences and forced loans, settle the scale of wages and

1 Sel. Charters, 264. ? 1b. 363, 371,
3 Justices of the Peace are now unpaid officials.
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prices, maintain bridges, roads and public buildings, grant
licenses, appoint local officials and control local finance. In
1748 (18 Geo. II, c. 20) a property qualification of £100
a year was declared necessary for a justice, and in 1732
(5 Geo. II, c. 18) attorneys and solicitors in practice were -
declared incapable of holding the office. At the present
day, Justices of the Peace for counties are appointed by the
Lord Chancellor ony the recommendation of the Lord
Lieutenant : most of their administrative functions have been
transferred to the County Councils by the Local Government
Act of 1888, (51 & 52 Vic. c. 41).

Lord Lieutenant, as the head of the County Militia, l:e]d {;:ﬂ ‘1_-'“
an office analogous to that of the Ealdorman of Anglo-Saxon
times. The office was crcated during the reign of
Henry VII1t, and by 3 & 4 Ed. VI, c. 5, § 13, its holder
superseded the Sheriff in the command of the military forces
of the shire. The Act of 1871 deprived him of the control of
the Militia, but he is still the chicf officer of the county and
the representative of the Crown.

StatE OFFICIALS. State

The Justiciar, the highest official in the kingdom, and the juiciar.
head of the administration, first appeared in English history
fernp. William I, as the regent of the kingdom in the
Sovereign's absence, e.g. William Fitz-Osbern (p. z9); the
importance of the office was much increased by Ran;lf .
Flambard under William Rufus, and the Justiciar became,
(next to the King), supreme in matters of justice and finance.
When the Curia Regis split up into the Courts of Common
Law (p. 58 sq.), Zemp. Henry III, the Justiciar's power bggan
to decline, as he could not preside over all the three Courts.
The office ceased to exist /emp. Edward I, and the Justiciar's
powers passed to ¢

The Lord High Chancellor, (so called from Cancellr, the ghh:nullot.

! The Duke of Norfolk was made King’s Lieutenant by royal com-
mission in 1545 (Davenport, Lord Lieutenant, p. 4), but no mention of
the officer is found in statute law till 3 & 4 Ed. VI, c. &, § 13, where he
is simply called Lieusenant. The title Lord Licutenant is first found in
4 & 5 Phil. and Mary, c. 3 § 5.
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scregn behind which the secretaries sat to transact business?),
who first appears in English history /emp. Edward the Con-
fessor. He was the head of the King's Secretaries and
Chaplains, the ¢ Keeper of the King’s Conscience,’ and the
Keeper of the Great Seal, in which capacity, although sub-
ordinate to the Justiciar, he obtained great power, as no grant
could be made by the King without the Chancellor affixing
the Great Seal. After the establishment of the Chancellor’s
equitable jurisdiction, which dates from the 22nd year of
Edward III, this power increased, and he became the head of
the whole lcgal system. Up to Edward III, the office was
always held by ecclesiastics, owing to their superior education,
and qualifications for the post; the first lay Chancellor was
Robert Bourchier, 1340. From the time® of Sir John
Knyvett (1372), to Sir Thomas More, no lawyer was
appointed ; from 1592, there has only been one instance of
an ecclesiastic holding the Lord Chancellorship, viz. Bishop
Williams of Lincoln (1621-1625). The Chancellor’s office
is declared identical with that of Lord Keeper by a Statute of
1563 (5 Eliz. c¢. 18). The Lord Chancellor is a Erivy
Counsellor by virtue of his office, the Speaker of the House
of Lords, and Visitor, in right of the King, of all Hospitals
and Colleges of the King’s foundation; he is also Patron
of the King’s livings, and has the appointment of all justices

+apd judges. The office cannot be held by a Roman Catholic,

(11 Geo. IV, c. 7).

The Lord High Treasurer, Keeper of the royal
Treasure, held an office created by William I; his chief
duty was to receive the accounts of the Sheriffs in the
Exchequer (p. 58). Up to 1371, the office was held by ecclesi-
astics, the first lay Trcasurer being Sir Richard le Scrope.
“The last Lord High Treasurer of England was the Duke of
Shrewsbury, appointed by Queen Anne in 1714. In 1715,
the office was put in Commission, in order that the House of
Commons might be represented in its administration, and

1 Gir Edward Coke's derivation is & cancellando, from cancelling the
King's letters patent, when granted contrary to law.
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has since then been vested in a First Lord of the Treasury, hree
or four Junior Lords, and the Chancellor of the Exchequer.

The Chancellor of the Exchequer, (office created Chancellor
temp. Henry III), keeps the Exchequer seal. He is now Exchequer.
the minister who controls the national revenue, his duties in -
the Exchequer being purely formal. By the Judicature Act
of 1843, his judicial functions were taken away. From the
nature of his duties, the Chancellor of the Exchequer is
always a member of the Lower House, and his office gives its
holder a seat in the Cabinet.

The Lord Privy Seal, was appointed originally to keep Privy Seal.
the Privy Seal of the King, so that no independent grants
might be made without the knowledge of the Council. Ris
duties were abolished in 1884, and though the office still
exists it is purely honorary. Until the reign of Henry VIII,
the office was usually held by a Churchman. There is also
a Privy Signel, kept by the principal Secretary of State. Privy Signet.

Secretaries of State, became important officials during Secretaries

the Tudor period, (and more especially under Elizabeth). of State.
Up o that time, the Secretary had existed only as a Clerk.
In 1539, a second principal Secretary was appointed by
Henry VIII; and up to 140y, there were, as a rule, two
only. In that year, a third Secretary, (for Scotland), was
appointed, but his office was abolished 1746. In 14768, a third
Secretary for the Colonies was appointed; the office wag,
abolished 1782, but revived 1594, the third Secretary being
for War. In 1801 the Colonial business was transferred to
this Secretary from the Home Office, and in 1854, the
War and Colonial departments were separated, whilst 4in
1858, a Secretary for India was appointed.

The Lord High Admiral, was an officer who commanded Lord High
the fleet and was specially concerned with the administration dmiral.
of naval affairs. Although records of previous appointments
are in existence, an uninterrupted series of Lord High
Admirals can only be traced from the year 1404. The office
was put in commission in 1636, and was administered by
a parliamentary committee during the Commonwealth, At

s
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the liestomtion, it was conferred on James, Duke of York,
but from 1690 to the present day, it has, with few exceptions,
remained in commission. It is now administered by a First
Lord and four naval Lords, a civil Lord, a financial and
parliamentary secretary, and a permanent secretary .

Court OFFICIALS.

The Lord High Constable, (comes slabult), the staller of
Anglo-Saxon times, was a military officer of the Court, and
with the Marshal, held the Court of Chivalry (p. 64); he
was at first an officer of the Exchequer. The powers
of the Lord High Constable, which had been defined by
Statutes of 1385 (8 Ric. II, c. 5), 1390 (13 Ric. II, cc. 3,
3}, were much increased by Edward IV, who empowered
him to ¢ hear, examine, and conclude,’ all cases of high treason
‘on simple inspection of fact.” Since 1514, when Henry
VIII discharged the Duke of Buckingham from his office,
the Lord High Constable has never been a permanent official,
though one is appointed at each Coronation.

The Earl Marshal, (AMareschal), first appears in
England as a Court official 7zmp. William I, when Roger de
Montgomery held the office. The Earl Marshal's duties
were similar to those of the Constable, with whom he
presided in the Court of Chivalry. When the office of
Constable fell into abeyance, the Earl Marshal continued to
‘*mld the Court as a Court of Honour in civil cases (p. 64).

I'he Marshal’s jurisdiction was defined, and checked, by the
Ariticuli Super Carias 1300, the Ordinances 1311, and again
in 1390 (13 Ric. 11, cc. 2, 5). The Constable and Marshal
were specially charged with the due regulation of the
troops. The Earl Marshal at the present day is the Head
of the College of Heralds.

The Lord High Steward. The important functions
which this officer exercised under the early Norman kings
soon passed to the Justiciar. By the reign of Henry II, the
office had become hereditary in the House of Leicester, and
being inherited by Henry IV, was absorbed by the Crown.

! Ansonii. 177.
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Since that time a Lord High Steward has only been ¢rpated
on special occasions pro kac vice, to preside at the trial of
peers, or at Coronations.

The Lord Chamberlain, the Jower thegn of Anglo-Saxon Lora
times, was at first an officer possessing considerable financial Chambeslata
and judicial powers and ‘responsible for the administration
of the royal household!." In 1539, the office of Lord Great
Chamberlain was decjared next mn importance to the Lord
Privy Seal. The Lord Chamberlain of the King’s Houschold
has at present the duty of licensing plays.

The Lord High Almoner, the dispenser of the Sovereign's Lord High
bounty. There is a patent giving the Almoner the goods of ’
all felones de se, and all deodunds?®. ©

All the Court offices tended to become hereditary at early
periods, and were nearly all Grand Serjeanties (p. 210)°

! Anson, ii. 139. t Rawlinson MSS. (Bodleian) A. 185, 303.

? By an Act of 1539, 31 Hen. VI1I, c. 10, sec. 4, rclating to the pre-
cedence of peers in Parliament, the order of the great officials is settled
as follows : (1) the Lord Chancellor; (2) the Lord Treasurer; (3) the
Lord President of the Counctl ; (4) the Lord Privy Seal; (5) the Great
Chamberlain; (6) the Constable; (7) the Marshal; (8) the lord
Admiral ; (9) the Lord Steward ; (10) the King's Chamberlain; (31) the
Chief Secretary,
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THE TOWNS.

Towns before the Norman Conquest.

The borough, (burh, a fortified place), was originally a pl
more capable of defence than the fownship (p. 218). T
origin of the durk cannot be traced back to a Roman sour¢ -
nor can any distinct connection be established between ¥
burks and the Roman municipia; and the typical example
the fate of Roman towns in England may be said to be 'L
of Anderida, razed to the ground, and of Chester, deserteu
for almost two centurics; though the sites used by the
Romans, being advantageously placed, and partially fortified,
were often selected for new durks. Some of the English
boroughs grew out of a township, or a collection of town-
ships, whilst others sprang up round the castles of the great
nobles, or under the shelter of the monasteries, in the latter
cases being the property of the Lord of the Castle, or the
Abbot, in the former retaining an independent organisation.
In the durk, or burgh, men met together for the purposes
of trade as well as of defence, and as they were unable to
pay, their lord by labouring on his land, the custom grew up
of demanding a money payment, or fallage (p. 188). These
tallages were at first arbitrary, and imposed at the pleasure
of the lord, but were subsequently commuted for a fixed
rent, although arbitrary tallage continued to be occasionally
demanded until Edward III (p. 198). The chief magistrate
of the burgh was the fun gerefa, (or lown reeve), or in
mercantile towns, the por/ reeve (porfs, the place where
the markets were held). The Jsurghs gradually obtained
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exemption from the jurisdiction of the Axndred, though they
remained subject to that of the shire!; they had a Mrglz—
mole, or ward-mofe, of their own, held three times a year, for
the transaction of their judicial and administrative business,
Before the Norman Conquest, many towns had become the
absolute property of the great lords, who in such cases
appointed the reeve, {e.g. Chester belonged to the Earl of
Mercia, and Exeter was the property of Queen Emma, ¢ the
gem of the Normans,’ wife first of Ethelred, and then of
Canute) ; the rest became the King's demesne, the recve
being a royal nominee. The larger towns, such as Can-
terbury, as being a collection of townships, had an organisation
resembling that of the Aundred; as they were subject to‘the
shire, the Sheriff collected all taxes and dues, and took note
of all judicial proceedings. To avoid the Sheriff's exactions,
a few towns even before the Norman Conquest had obtained
the privilege of compounding for their taxes? and had been
freed from attendance at the hundred court. The five Danish
boroughs of Nottingham, Lincoln, Leicester, Stamford, and
Derpy, had an organisation in common, and special privileges.
About eighty towns are mentioned in Domesday, and forty-
one are described as having customs and privileges of their
own?®

Towns after the Conquest. After the

William I, sceing the importance of the towns, included ®PaUss®
most of them in the royal demesne, and the practice ardse
of granting charters of incorporation, and privileges, such Charters of
privileges being generally the right of independent juris- tism P
diction, and the right (Zf paying firma burgt, or a fixed §um, Firma Burgi
.as rent to the King, or lord, instead of submitting to the
exactions of the Sheriffs; these charters were granted to the

[ ]

! London obtained a shire jurisdiction of its own by a charter of
Henry 1, and the same privilege was eventually acquired by eighteen
other towns, principally in the fifteenth century. Sce Maitland, Justice
and Dolice, p. 71, note.

* Huntingdon paid fi» ma burgi in the time of Edward the Confessor.
g > See Customs of Chester, Lincoln, and Oxford.—Sel. Charters, 87,

9 9°.
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fully qualified members of the township or hundred court
of the town!,’ either by the King?, or, in the case of towns
belonging to a noble, by the owuer, e.g. Leicester obtained
a charter from its Earl, and Beverley from Archbishop

. Thurstan, zmp. Henry 1% Most of the large towns appear

to have been vested in the Crown, femp. Henry 1, and by the
time of Henry III, had obtained a distinct recognition of their
privileges and immunities. .

The readiness with which the towns undertook municipal
government, and the ease with which they were incorporated
by charter, was due to the fact that they already possessed a
more or less complete organisation in the gild system.

The Gilds
(gildan, 10 contribute), are occasionally referred to a Roman
origin, but more probably sprang from the sacrificial gilds,
which were continued after the conversion to Christianity,
with the substitution of Christian for heathen rites. The
gilds of the Anglo-Saxons involved an oath of fidelity,
and a sense of mutual responsibility ; they were of various
kinds. .
(1) The Gild for Religious Purposes, (the earliest of all),
such as burying the dead, the holding of annual feasts, and
the levying of contributions for the maintenance of services.
Chief of these were the gilds of Exeter and Cambridge, the

. laéter of which was also connected with the

(2) Frith Gild, an association for the purposes of mutual
protection and the preservation of the peace. These gilds
undertook to capture and punish thieves; the gild brethren
werg, by the laws of Ini, and Alfred ¥, to share in the wergild
of a fellow-member. There is the code of a frith gild

¢ Stubbs, i. 410,

* ¢The King was possessed of some towns antiguo jure Corone as
part of the original inheritance of the Crown, ot others by amtient
escheat; the former were called ancient Demesne.'—Madox, Firma Burgi,

. 5o

¥ Sel. Charters, 109. From the towns belonging to lords unable
from their position to grant Charters, sprang the market town. Stubbs,
1. 426.
! Sel. Charters, 63.
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in London with elaborate police arrangemerits, Zmp. Athel-

stan. 9

(3) Associations for socia! purposes, akin to our modern Social

clubs. Gilds.
(4) The Merchant Gilds. There is no trace of a Merchant Merchans

Gild in Anglo-Saxon times, and the first direct notice of such Gilds.

an association is found in a Buiford charter of 1087 and

a Canterbury document of 1093, The name occurs several

times in the reign of Yenry 1, and becomes common under

his grandson. The affairs of the gild were managed by an

alderman and various subordinate officials, and members were

admitted by paying a fee, producing sureties, and swearing

to observe the gild statutes. It was the object of the mercifant

gild to regulate trade, and procure special privileges for its

associates, Membership of such a body gave a man com-

mercial status, conferred on him exclusive rights of buying and

selling free from toll, enabled him to look to his brethren for

aid if ill, poor, or in prison, to share in their profits and to

combine with them to obtain better terms?® Such an

insfitution was naturally popular, and the payment of a sum

of money often induced the Crown to confirm the privileges

claimed by the gild®. In some instances it would seem that

the merchant gild soon became identified with the governing

body of the town?*, but this was not always the case ®, and

it was rare for the inhabitants to coincide with the members

of the gild. Sometimes there were non-resident gildsnfn

who were not burgesses, or resident burgesses who were not

gildsmen, and often inhabitants who were neither burgesses

nor gildsmen®.

' Gross, The Gild Mercﬂant, is.

% Cunningham, English Industry and Commerce, i. 20%.

® See the charters granted by Henry II to Lincoln and Oxford. Sel.
Charters, 166, 167.

4 K. g. Henry II's charter to Winchester is addressed to  cives med
Wintonienses de gilda mercatorum.’ Sel. Charters, 165. See also
charter of Richard I to same town. Sel. Charters, 265.

% Dr. Gross goes so far as to say that though the merchant gild ¢ aided
in evolving the later legal idea of technical municipal incorporation,’ it
¢ was never actually equiralent to the latter.’ — The Gild Meichant, i. 105,

% Gross, i. 6850,
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In the utlg century the craft cgilds began to absorb
the pSwers of the gild merchant; its sphere of activity was
decreased, and its powers were gradually transferred to
these new associations. Its later history is obscure, and
presents many varying features. In some towns it lent its

"name to the ‘aggregate or craft fraternities, or became

identified with the governing body, in others it sank into
a society for social and religious purposes, or disappeared
altogether .. At the present day, Préston is the only town
in England in which a gild merchant still exists®.

(5) The Craft Gilds were associations of crafismen engaged
in a particular trade in a particular town. A few are met
witk as early as the 12th century, but they do not come
prominently into notice till the 13th or x4th. Tbey have
usually been regarded as trade combinations formed for the
purpose of breaking down the monopoly enjoyed by the
merchant gild, and their formation has been looked on as
the English counterpart of the continental struggle between
a privileged commercial aristocracy and an unprivileged
artisan class. But recent authorilies maintain that such
a view is entirely false3. They assert that no evidence can
be produced of the oppression of the artisans by the richer
classes !, and show that the gild statutes contain few clauses
which would protect the crafismen from external tyranny®.
Dr. Gross is of opinion that craftsmen were frecly admitted
té€.he merchant gild during the 12th, 13th, and 14th centuries,
and Dr. Cunningham tells us that civil quarrels * were between
burgess and alien, not between capital and labour %/’

1 Gross, The Gild Merchant, i, 158-163. * ? Ib. 4. 163,

8 ¢It is probable, that not a single inslance can be cited of a conflict
between the gild merchant and the crafts as such.”—Gioss, The Gild
Murchant, i, 171, Seethe whole of chap. vii, and also Cunningham, English
Industry and Commerce, i. 310, 315,

4 There is no doubt that the weavers were subject to great disabilities,
but Dr. Cunningham thinks that weaving as a regular craft was intio-
duced and followed by foreigners, who did not pay the borough taxes,
and were naturally regarded with great jeslowsy, Eng. Industry and
Commerce, i. 179.

5 1b. i 315, £ 11 315,
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’l‘he real object of the craft gilds seems td have been the
fegulation of particular branches of trade. Their stfrutes
aim at maintaining a high standard of excellence in the work,
and inflict heavy penalties for fraud or ‘false work.’ The
internal organisation of these bodies resembled that of the,
merchant gild, and all who followed the craft were bound to
obey the gild rules, Up to the reign of Edward I, the craft
gilds were only allowed to exist on payment of a yearly
sum to the king or 4 lord, but in succeeding rcigns their
development was fostered by the Crown, and in the 14th and
15th centuries they absorbed the powers of the older merchant
gild. But by the 16th century their commercial utility was
passing away, and their regulations served rather to hanfper
than to develop trade. They received a severe blow by
a Statute of 1547, and gradually lost all influence over the
various trades. Their place was taken by the merchant
companies of the 1;th century %,

Towns from Henry II to 1285. Towns from

From the time of Ienry II the growth of the towns was ﬂg;” 110
rapi.d. Temp. Richard I, and John, many towns bought
chartef8 conferring privileges which vaiied in proportion to
the sum paid. Magna Carfz (art. 13) confirmed the
anliquae libertales, and lrberae consuetudines, of all cities and
boroughs. The privileges granted were usually self-govern-
ment % self-assessment, permission to have a merchant gild,
the free election of reeves®, exemption fiom a variety of toffs
and imposts, from the interference of the Sheriff, and from
the wager of battle (p. 76). One very important privilege,
usually granted from the time of Henry 1I, was the recog-
_nilion that residence as % burgess within the town for a year
and a day conferred freedom on the villein who had sought

! The London craft gilds obtained chaiters from Edward I1i, and became
known as trading companies. They obtained exclusive power in the city
councils, and escaped dissolution in the reign of Iidward VIbecause their
abolition would have involved the 1econstitution of the city goveinment.
Stubbs, iii, 566 ; Cunningham, i. 465.

i Charters of Dunwich, Helston.—Sel. Charters, 311, 313.
2 Charters of Nottingham, Northampton and Lincoln.—Scl. Charters,

309, 310, 313,
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Firma Burgi. refuge within its walls®. The firma* burgs, the ferm or rent

History of
Lon

paid 1o the king, was portioned out amongst the householders,
and occupiers of land in the borough; those contributing
towards it, held their tenements by Surgage lenure (p. a11).

.A few towns such as London had their own jurisdiction, in-

dependently of that of the shire-moot, and many old customs,
such as compurgation (p. 14), were preserved in London, and
other towns, long after they had been abolished in the
Sheriff’s Court. When the privilege of independence was
gained, the right of clecting magistrates became of importance.
The charter of John to Lincoln * (1200), authorises the com-
mune constlium civifatis to elect four lawful and discreet men
to fiold pleas of the Crown, and two lawful and discreet men
to be reeves. The latter are to hold office during good
behaviour and to be removable by the same body which chose
them. The most important municipal privilege acquired by
a town was the permission to make its own terms with the
Exchequer, for it became necessary to refer to the citizens
on the subject of the taxation of their towns. Local repre-
sentatives were consulted by officers from the Exchequer,
but it would often be found more expedient for such con-
sultation to take place at some central point like London,
and the fact that Simon de Montfort’s summons of the
burghers to Parliament, 1265 (p. 130), contained no in-
s‘r'uctions as to who was to send them, or how they were to
be elected, shows that the elcction of borough representatives
was no new thing.

Chief poinis in the History of London lo Edward 1.

During the Roman occupation of Britain London became
a flourishing sea-port, and at the ‘commencement of the,
English invasion, its walls were strong enough to hold the
Jutes at bay. But though no record remains of its siege or
capture, it had fallen into the hands of the Middle Saxons by
the beginning of the seventh century. The town suffered
severely at the hands of the Danes: it was sacked by the

\ Seethe Customs of Neweastle-upon-2yne, Scl, Charters, p, 113, line 15.
2 Sel. Charters, 312,
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Vikings in 851, and brdught to the verge of fuin : the treaty
of Chippenham (878) left it in possession of Guthrund, but
it was regained by Alfred in 886, its walls were repaired, and
its government was entrusted to the Mercian ealdorman
Ethelred. London was annexed to Wessex by Edward the .
Elder, and rapidly recovered its wealth. It successfully resisted
Sweyn and Olaf in 994 and stood three sieges from Canute.
When it at last fell into his power, its wealth may be estimated
from the fact that it paid £10,500 out of £y2,000, raised
from the whole kingdom .

At the time of the Norman Conquest, it had an organisa-
tion resembling that of the shire, and was divided into wards,
answering to Awndreds, its chief officers being the bishop
and port reeve. It obtained a charter {rom William 1% and
a much more extended one from Henry 1 By this charter
the citizens obtain the ferm of the county of Middlesex ; the
right of electing their own sheriff and justices; freedom
from Danegeld (p. 187), murdrum, and wager of baille
(p. %76); from toll, both in England, and at the ports, and
‘frqm_the immediate jurisdiction of any tribunal except of
their own appointment*’; they are to hold a Austing court
once a week, and to have their wardmoos, and dues® At
the death of Henry I, the Londoners claimed the right to
elect the King, and gave active support to Stephen® During
the reign of Henry 1I, the number of sheriffs seems to have
varied from four to two or one, In the following reign we
meet with the first Mayor of London. John, who was acting First Mayor
as regent in his brother's absence, having granted the citizens ;’59:. >
their Communa or corporation in 11917

o Inixg6,the excessive aids demanded from the Londoners,
for the war against France, caused the riots under Willian.l

! Green, Conquest of England, 465. ! Sel, Charters, 83.

* Ib. 108. ¢ Ib. 104,

® ¢ During the Norman period,’ says Dr. Stubbs (Const. Hist., i. 407),
‘London appears to have been a collection of small communities,
manors, parishes, church-sokens, and gulds, held and governed in the
usual way,’

¢ Sel. Charters, 114.  TH'm. Malmn.
T 1b. 352. Bened. Abb. and Ric. Duvis. p. 53.
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Fitz Osbert®, ' Under John, the citizens appeared on the
side & the Barons ; they had aided in deposing Longchamp,
1191 (p. 46), and now joined in wringing the Charter of
Libterties from the King, 1215 ; their privileges were ex-
. pressly confirmed by Magna Carfa (p. 328)% whilst the
Mayor of London, (who receives the title of Lord Mayor
from the reign of Edward III at the latest), was one of the
Barons appointed to carry out its provisions. In the same
year John granted a charter to London, allowing the citizens
to elect their mayor annually. In the reign of Henry III
very unfriendly relations existed between the Crown and the
city. The king frequently imposed heavy tallages, and
although in 1250 he made excuses for his exactions, he does
not appear to have made any amends, and it was partly
owing to the support given by London to the Barons, that
they were able to pass the Provisions of Oxford so easily.
After the death of Simon de Montfort, Henry marched on
London to take vengeance for the help which it had given
to the baronial party in 1264. The citizens were fined and
imprisoned, the town pillaged, the mayoralty put in abevagce,
and a warden was appointed as governor. It was not until
1270 that Henry was induced to restore the previous con-
stitution, In 1285 London was so disorderly, that Edward 1
suspended the whole municipal government for twelve
years, and nominated a warden to regulate its affairs and
cairy out various reforms. Afier it regained its freedom in
1297, its government was carried on by a mayor, assisted by
two sheriffs, twenty-five aldermen presiding over the wards,
and,a body of common councillors.
{:qtyr d!{li; Later History of Towns.
towns. Municipal Boroughs. The later history of the towns
%!;:xucéﬁ presents so many varying features, that it is impossible to
describe their development in detail. But the general
tendency was to vest the government in the hands of a
mayor, assisted by a small body of aldermen, and a larger

1 Sel. Charters, 255. Hog. Iow. iv. 5. 2 1b, 298, § 13.
? Loftie, London {llistoiic Towns), p. 105 ¢ Sel. Chaiters, 314.
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body of councillors. Atsfirst the mayor was?chosen by the
whole body of burgesses, but gradually his election plssed
into the hands of the aldermen and councillors. The latter
formed themselves into a close Corporation!, ignored the
rights of their fellow townsmen, and oblained Charters of .
incorporation. Thus at Leicester the powers of the gild Leicester.
magistrates and the bailiff were transferred to the mayor.
Twenty-four mayor’s brethren and a court of common council
were recognised by Edward IV, and in 1464 were empowered
to elect the mayor. Twenty years later, the members of the
council assumed the title of aldermen, and in 1489, together
with the mayor and the brethren formed themselves into
a close Corporation, excluded all other freemen from mumici-
pal elections, and obtained parliamentary recognition®. This
restrictive tendency was carried still farther. The rights of
the freemen disappeared, the Corporation came to be regarded
as owner of the town property, it developed into a close Close Cor-
oligarchy, and even the election of members of Parliament porations.
was sometimes placed in its hands, The Crown was
usually able to secure the return of its own candidates,
but fle independence exhibited by the Corporations Confiscation
under the Stuarts induced Charles II to remodel their & hnen,
Charters. 1663

In 1683, he caused an information to be brought against Writ of Que
the Corporauon of London, quo warranto they had passed agiff.:l‘“
a by-law imposing tolls on goods brought into their markei¥, g™
and had petitioned the king for the meeting of parliament,
1679, The Corporation was declared by the Court of
King’s Bench to have forfeited its Charter, and had to make
the most humble submisdion to avoid its confiscation, though
n 1690, 2 Wm. & Mar. c. 8 declared all the proceedings of
no effect. Charles at once proceeded against other towns;
in 1684, Judge Jeffreys, on the Northern circuit, ¢ made all

! A corporation has been defined as & body which has the right of

rretnal succession, can sue and be sued, purchase land, have a common
d make by-laws; Blackstone, Com. i. 475

* Stubbs, iii. §81-3.
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the charters, e the walls of Jericho, fall down before him,
and¢feturned laden with surrenders, the spoils of towns.
The charters, thus surrendered by the towns, were replaced
by others, ¢framing the conslitution of these municipalities
in a more oligarchical model, and reserving to the Crown
the first appointment of those who were to form the governing
part of the Corporation®.’ James II, in his desire to con- °
ciliate the country, restored many of the old charters, but
matters were little mended for thé burgesses generally,
and throughout the 18th century the principle of close
Corporations was maintained ; the burgesses in almost every
instance had no voice in the clection of their goveming
body, and the members of the Council almost invariably
neglected their duties to the town for the advancement of
their personal interests, All the borough patronage was in
their hands, and was usually dispensed in the worst possible
manner, whilst the Corporation often possessed trading
privileges, which were highly injurious to the general trade
of the town.

g;;f'rmlm This shamcful state of things continued until the Municipal

Acyi83s.  Corporalions Act of 18335, nhlch provided that the Town
Council, all the members of which must be ratepayers
in the borough, should consist of a Mayor, chosen annually
by the Council, of Aldermen, elected by the Council-
lors from their own body to hold office for six years and of
Councillors, elected by the Burgesses, #.e the resident
ratepayers ; special trading privileges were taken away from
the Corporations, the borough jurisdiction was regulated, and
ample provisions made for the effectual administration of
local self-government. The Corrration of London -was
specially exempted from the provisions of this Act, and
‘remains the only unreformed municipal Corporation in
England. But inrecent years its authority has only extended *
over a small part of modern London. In 1855 an adminis-
trative body called the Aetropolitan Board of Works was

! Hallam, ii. 455.
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appointed to regulate the affairs of that phrt of London
which lay outside the city, and by the Local Goverffment
Act of 1888 (51 & 52 Vic. c. 41, § 40) the *powers, duties
and liabilities’ of this board were transferred to the London
County Council. .

Parliamentary Boroughs. See DBorough Franchise
(p. 133); DBurgesses (p. 136); Bridery (p. 142); Reform
(pp- 144-6).



CHAPTER IX,
THE CHURCH.

Higaryto  History to the Norman Conquest.

orman

Conque.  The marriage of Ethelbert of Kent with Bertha, the
Christian daughter of Charibert of Paris, eire. 575, afforded
Pope Gregory an opportunity for the conversion of the south-
east portion of England, and he accordingly despatched
a mission with Augustine at its head!, Ethelbert was con-

Introduction verted in 597, and Kent soon adopted the new religion, the

:’;QS},‘;‘;;,,O archiepiscopal see being established at Canterbury in 6oo.

]1:':1-:1'13:1 The marriage of Edwin of Northumbria with Ethelburga,
bris, 6. daughter of Ethelbert, led to the conversion by Pavlug of

the northern kingdom, over which the already converted

- Picts and Scots exercised some influence, In 603 a con-
ference was held between Augustine and the British bishops,

but the latter refused to acknowledge the supremacy of the

xﬁf&? Roman Church or accept certain 'changes in ritual, In 634,
Birinus commenced the evangelisation of Wessex, and in

spite of the antagonism of such champions of heathenism as

Penda of Mercia, Christianity was firmly established as the

religlon of the country by the end of the yth century,

and that, too, in the Roman, as opp‘bsed to the Celtic form, *

Syn . i
higdwt:f e The contest at the Synod of Whiby, 664, between the
} Christianity had been introduced into Britain after the Roman
Conquest, but too great insistance cannot be laid on the fact that ¢ the
Church of England which was founded by Augustine. . . is the daughter
of the Church of Rome,..and has nothing whatever to do with the early
British Church, The Roman planted, the Scot watered, but the
Briton, . . refused to do anything." See Enc. Britt: art. England, by
E. A, Freeman and S. R. Gardiner.
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Celtic and Roman priests, is of vast importarice, and, had it

been decided otherwise, might well have altered much in the
country’s history ; the nominal questions at issue—the shape

of the tonsure, and the date of observing Easter—were decided

in favour of Rome by Oswi of Northumbria, the result being,

that, saved from the ecclesiastical disorganisation of the Irish
church, England remained connected with Rome, and with
Europe generally. In §68, Theodore of Tarsus, Archbishop Workof
of Canterbiiry, commenced the organisation of a thoroughly *"*'*
national church by dividing the country into dioceses,
formed on the lines of the old tribal divisions; by increasing

the number of bishops, and by bringing them togcther in

a yearly synod under the presidency of the Archbishop of
Canterbury, Tradition points to him as the creator of the
parochial system, which placed each township or group of
townships in the charge of a priest, who was responsible to

the bishop of the diocese. This ecclesiastical organisation
preceded, and formed a model for, the later secular organisa-

tion. In Anglo-Saxon times, the close union of church and Ealy Union
statesgaused by the fact that Christianity began with the and Stats.
court and spread downwards, is very marked; church
councils, attended by the king and ealdormen, existed from

a very early period, but, as the witenagemot, which was
composed of almost the same members as the councils, grew

into more importance, these councils gradually becam
exclusively ecclesiastical synods, whilst most of the witena-
gemots legislated on ecclesiastical subjects. Clerics who
violated the secular law were tried in the courts of the
hundred and the shire, for there was no separate ecclesiasti-

sal jurisdiction in crimind} cases, but it seems probable that
special church courts existed for the trial of spiritual offences’.

The bishops sat with the ealdormen in the shire coutts, ex-"
pounding the ‘law of God’ and the law of man? and as

royal ministers?, and sometimes soldiers ¢, obtained a very

1 Stubbs, i. 233. 2 Sel. Charters, 73. Canute, § 18.
* E.g Dunstan, the trusted minister of Edred and Edgar.
* Z. g Bishop Elstan of Sherborne, who defeated the Danes in 845.

T
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appointed arch bishop, protested agdinst such abuses, he was
forced into exile.

The first act of Henry I was to recall the archbishop and
to issue a Charler of Liberties, in which he recounted the

. abuses of the preceding reign and promised to abolish them.

The Investi-
ture ques-
tion,

Stephen.

Arrest of the
Bishops,
1230

The church was to be free from unjust exactions, its reve-
nues should not be seized, nor its lands sold nor farmed for
the profit of the Crown. During his reign, the famous
Conlroversy about Investitures, which was raging over western
Europe, threatened to cause a serious breach between the
king and the archbishop. The point at issue was whether
the prelates should be smvesfed by the pope or the sovereign.
Anselm wished to check the giowing secularisation of the
church, and thought that better appointments would be made
if the clergy were not subject to the immediate control of
the Crown. Henry felt that church dignitaries were great
landowners, and that if they rcfused to do homage and fealty
he would have no claim on their military services, and possess
no guarantee that their power would not be employed against
the royal interests. The quarrel was settled by thg Com-
promise of Bec (1107), by which the Church was to invest with
the ring and crozier, as emblems of spiritual jurisdiction,
whilst the king was to receive the homage and fealty, in
exchange for the temporalities %,

Henry subsequently acknowledged the appellate power of
the pope in ecclesiastical matters, though he would not permit
a Legate to visit England without the royal license ®

Stephen, finding it necessary to conciliate the clergy, to
whom he principally owed his election, granted them con-
siderable libertics and concessions ‘in his second charter ¢
(App. A), but his subsequent imprudence in arresting Roger,
bishop of Salisbury, the Justiciar, and Alexander, bishop of
Lincoln, June, 1139, and in sending Nigel, bishop of Ely,

1 Gel, Charters, 100, 2 1b. 9y. Flor., Wig. 110Y.

3 The first appeal to Rome was made by Wilfred of York, on his
expulsion from his diocese in 678, but the practice was very rare until

after the Norman Conquest.
1 Sel. Charters, 130.
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the Treasurer, into exile, roused the hostility of the whole
ecclesiastical body, and the action of the kiflg was fonally
condemned in a church council held at Winchester in Aug.
1139 ; the result was civil war and anarchy, lasting until the
Peace of Wallinglord, 1153, which was due in great measure
to the mediation of the clergy.

In 1163, the clergy, headed by Becket, who, after his St Thomas
appointment as Archbishop of Canterbury (1162), had become Sy ™
a strong upholder of ¥hurch privileges, made the first stand His opposi-
against a tax proposed by the king, by refusing to pay the tion, v
sheriff’s aid !: the separation of the secular and ecclesiastical
courts had moreover given facilities for the escape from
justice of criminal clerks, and some modification of*the
existing laws was so earnestly needed that complaints about Need of Ec
the degeneration of the spiritual courts had been formglly Retormne
made at Westminster in October, 1163. Becket vehemently
opposed Henry’s plan of reform; the king, however, was
firm, and, in 1164, the Constitutions of Clarendon (App. A) Constiutions
settled the different questions at issue, in accordance with the n¢,
cugjoms of Henry 1, ascertained by recognition. Ciiminous
clerks were to appear before the king’s court, and if handed
over to the ecclesiastical authorities for trial were not to be
protected by the church if pronounced guilty: the king’s
leave must be obtained before any archbishop or bishop
might quit the realm, or before any appeal could be carried
to Rome: the baronial status of archbishops and bish®hs
was asserted, and their election was to take place by the king's
leave, in his chapel %

The Constitutions were a bold attempt on the part of the
Crown to define the rejtions between church and state, to
destroy clerical immunities, and to assert the right of the state
to control the authorities of the church. Thomas reluctantly
accepted them, but immediately withdrew his assent and fled
to the continent. The guarrel was ended by the murder of
the archbishop in 1170, and the feeling against Henry was so

' See note, p. 185, ® Sel. Charters, 137 140,



Clerical

oppoﬂtlon
to taxation,

Rr‘nrd I

John's
uarrel with
nnocent I11,

His deposi-
tion by the
Pope, 1212.

248 CHAPTER IX.

strong that he %as compelled to annul the Constitutions. The
Crowh never quite lost its control over the election of bishops,
but appeals to Rome became frequent, and criminal clerks
succeeded in evading the jurisdiction of the secular courts.
During the reign of Richard I, the clergy appear as the
opponents of unconstitutional taxation (p. 185), and in 1198,
Hugh, bishop of Lincoln, and Herbert, bishop of Salisbury,
refused to contribute to a military aid, demanded by the
king, on the ground that by their tenure they wers bound to
military service within the realm only?!; the result was the
resignation of Archbishop Hubert Walter, the Justiciar. In
the same year, the clergy refused to pay the hidage of gs.,
but were soon brought to submission by an edict of the king,
that any man who injured a clerk should not be obliged
to.satisfy him, but that if a clerk were the wrong-doer, he
should at once be compelled to give compensation®, The
quarrel of John with the Pope (Innocent III) arose about
the appointment of a successor to Archbishop Hubert Walter
who had died 1205. The freedom of elections to bishoprics
had hitherto been only nominal, but on the death of Hubert
Walter, the monks at Canterbury elected thexr_si'fb—pnor
Reginald; the king nominated John de Grey, bishop of
Norwich : appeal was made to the Pope, who set aside both
elections and induced the proctors of the chapter to choose
his friend Stephen Langton. The new archbishop received
papal consecration in 1207. John refused to accept the
nomination, and on the submission of the Canterbury monks
to Innocent, expelled them. In the same year, John roused
the hostility of the clergy by demanding one-thirteenth of the
church revenues?®; this demand he, jubscquently relaxed, but,
in 1208, on the Pope putting England under an interdict*,
john confiscated all the estates and goods of the clergy®.
The Pope retaliated by excommunicating the King (1209),
and by formally deposing him in 1212 ; the execution of the

! Sel. Charters, 255. Rog. Hov. iv. 40.
* 1b. 258. Kog. Hov. iv. 40. 3 1b. 293. Ann. Waverl. 1207,
4 1b. 273. Mat. Par. 226. 5 1b 274. Ann. Waverl. 260.
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deposition he entrusted tp Philip of France,y John, unsup-
ported by his people, opened negotiations v‘th Rome, and
at length surrendered his kingdom to Innocent, receiving it His submis-
again to be held of the Pope on condition of swearing fealty 2 ™ "*#
to the Pope and paying an annual tribute of 1,000 marks
(May 1213). This disgraceful surrender bore important fruit, Its cone
by sowing amongst the people of England the seeds of an e
enmity to Rome, which ultimately ripened into the Reforma-
tion undertlenry VIID. As an immediate consequence, the
whole kingdom was consolidated against the king ; an attempt
in 1215 to win over the clergy by making resutution, and by
the grant of freedom of elcction?®, failed, and John found
himself compelled to sign Magna Caria, the first article of
which expressly guarantees the liberties of the church ¢,

Throughout all these reigns there exists a close bond of
union between church and state in the employment of eclle- Exuyloyment
siastics as ministers of the king, e. g. Lanfranc, Roger of :igft‘i:gﬁe;s
Salisbury, Becket (during the earlier portion of his career), Statesmen.
and Hubert Walter.

The alliance between king and pope begun by John’s
submissidh, continued throughout the reign of Henry II1
(who swore, when he did homage after his coronation, to pay
the annual 1000 marks promised by his father), and until the
action of Boniface VIII against Edward, 1296; the Pope,
who, in 1223, had declared Henry of full age to govern?,
exacted large sums of money, especially from the clergs ; Papal exac-
and, if the king remonstrated, as he did in 1246, had only 't'fe’z'rs}y’?f'f'
to use a threat of deposition to bring him to submission ;
these exactions were frequent, e.g. 1229, 1240, 1244 (when
Master Martin extorted, large sums from the clergy), £246,
1252, 1257 ; and thougl‘x occasionally resisted by the people,
e.g. 1231, and remonstrated against by the national asseng-
blies, were almost always sanctioned by the king, to whom,
in 1254, Innocent IV offered the crown of Sicily for his son
Edmund. Henry had contracted enormous debts in support-

1 Sel. Charters, 276. Mat. Par. 233. * Ib. 276. AMat. Par. 236.
3 Tb. 388, ¢ Ib 2¢6. 5 Th. 323, JMat. Par 318,
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ing Innocent 1V against the Emperor, and in 1357, obtained
52,0g» marks {-om the clergy to pay the Pope for the crown
of Sicily?, The King’s relations with the clergy were always
rather strained ; in 1243, he had demanded a large sum on
his return from France; in 124%, he attempted to restrict

* the ecclesiastical jurisdiction over laymen to matrimonial and

Edward I,

First Statute
Mortmain,
13279,

testamentary cases, and in 1252 made an unsuccessful demand
for a tenth of the clerical revenue for the next three years.
During the barons’ war, the Pope supported Hepry, and in
1264 released him from his oath and declared the new con-
stitution null and void.

With the accession of Edward I, the relations of church
and state took a more settled shape under the defining hand
of the King. An assertion of the independence of the church
by Archbishop Peckham, caused the King to put forward,
in 1279, the famous Stafute of Morimarn, or de religiosis®
(7 Ed. I, c. 2), (the germ of which lies in the 43rd Article of
the second re-issue of the Charter, 1215 % and in the 14th
clause of the Prowisions of Wesiminster 4,) and which stands
to ecclesiastical tenures in the same position that the statute
Quia Emplores (p. 214) does to lay tenures. The=otelt of
the statute was to prevent persons giving their estates to re-

* ligious corporations, and receiving them back to be held of the

Writ cir.
cumspecte
agatis, 2285.

Bull clericis
Indcos, x296.

church, and so depriving the overlord of the services due from
the fiefs. For some years, there was a struggle between the
King and Archbishop Peckham on the subject of the privileges
of the clergy, and in 1285 Edward issued the writ circumspecte
agatis, which defined the jurisdiction of the spiritval courts,
and confined it 1o questions of tithe, assaults on clergymen,
and*to offences, such as breaches ¢f morality, which were
properly cognizable there ; the writ' however did not affect '
their jurisdiction over criminal clerks. In 1296, Boniface VIII
issued the famous bull Clericis laicos which forbade the clergy
to pay taxes to the state. The object of the Pope was to de-
prive the secular authorities of the clerical contiibutions, and

! Sel Charters, 331. Aat. Par. p. 946.
*Ib 459. S1b 347 * Ib. 404.
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#o check the wars which were largely carried o at the expense

of the church. When therefore Edward calfd on the*slergy

to make a grant (Nov. 1296), Archbishop Winchelsey pleaded

the papal prohibition. The king replfed by placing the clergy Clergy ous
beyond the pale of thelaw,and thus compelled them togive way )

The exactions of the Papacy had rendered any dealings’
with Rome highly unpopular with the nation, and at the
Parliament of Carlisle (1307) a document was drawn up pro- Statute of

Carlisle, 1307,
testing agajnst papal emcroachments, and a statute was passed
prohibiting the taxation of English monasteries by their
foreign superiors. The weakness of Edward II enabled the Edwara 11,
popes to flatter or defy him a3 suited their purpose. Clement V
induced him to acquiesce in the prosecution and suppression
of the Templars (1308-1311), and succeeded in reserving
to himself many episcopal appointments ; on the electxon of
John XXII (1316), these reservationswere frequent, Ed ward’s His quarrels
submission to the Pope brought him into collision with the B:ls:;::.
national clergy, at the head of whom were Adam Orleton,
bishop of Hereford, and the bishops of Bath and Lincoln;
the king sent Stratford to the papal court at Avignon. with
cothpraui®s of their conduct, but gained nothing ; he managed
to alienate Stratford, by opposing his nommahon to the sce
of Winchester, and the bishop subsequently drew up the
articles of deposition (p. 13).

During the reign of Edward III the nation regarded the The Church
condition of the church with growing discontent, ‘whe ?v"an:uf
prelates absorbed the chief offices of state, and neglected their E de.,d i
ecclesiastical for their secular duties, the lower clergy were and Richard
as a rule ignorant and carcless, and the religious orders
openly attempted to -ccure immunity from the natlonal
taxation. Bitter compﬁmts werc made of non-residence
and pluralities, of the lack of discipline, of the oppression ef
the spiritual courts, of the general decline in the character of
the clergy’, and of their opulence in the midst of almost

! The Black Death had seriously loweircd the clerical standard.
Nearly half the clergy were swept away, and it was necessary to recrnit
their ranks from men of inferior education.
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universal distreps. In 1340 the chancellorship was for the
first time given‘o a layman—Sir Robert Bourchier (p. 256),
and the Parliament of 71371 complained so loudly of the
appointment of clerical ministers, that William of Wykeham
_the chancellor, and the bishop of Exeter the treasurer, were
obliged to resign their offices in favour of laymen. At the
same time a proposal was made to seize the temporalities
of the wealthy clergy, and apply them to the expenses of the
war, the clerical tenth was exacted fram small livings which
had hitherto escaped taxation, a heavy tax was levied on all
land which had fallen into mortmain since 1292, and in 1391
the Statute of Mortmain was re-enacted and enlarged®.

QOn the other hand, the anti-papal feeling which had grown
up in Edward I’s reign, and had found expression in the
Parliament of Carlisle, received a great impetus from the
Fréhch war. Although the Pope was the avowed ally of
France, he claimed an annual tribute of 2000 marks? as over-
lord of England (p. 2%¢), and received an annual sum of £ 200
as composition for Peter’s pence. By the system of provisions
and reservations he set aside the rights of English patrons,
and appointed his own nominees to Enghsh benefaess®en
during the lifetime of the incumbent. It was intolerable that
England’s money should go to enrich England’s foes, and
that a French pope should exercise jurisdiction in the country
in defiance of the national wishes, and in opposition to the
common law,  Inthe early part of his reign Edward acquiesced
in the system, and his occasional protests lost their force
through his constant petitions for the promotion of his own
friends. But in 1351 the matter was taken up by Parliament,
and “the Stafute of Provisors (25r Ed. III, st iv) was
passed at the petition of the Lord: and Commons. Fresh
R=nalties were added in 1365, and it was re-enacted in 1390.
It maintained the rights of patrons and threatened all who
procured promotion by papal provision with forfeiture and

* See Fasciculi Zizaniorum (Shirley), Rolls Series, Introduction, xx,
3 The tribute had fallen into arrear since 1333. R. Lane Puole,
Wyecliffe and the Movements for Reform, 355.
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banishment. The lords spiritual refused to agsent to the Act,
but it was elways treated as a valid Statfte. Thesking,
however, connived at the evasion of its provisions, and the
frequency with which it was re-enatted shows that it was
seldom observed *.

The Statute of Provisors was framed for the defence of
patronage : two years later it was supplemented by an
ordinance intended to prevent encroachments on English
jurisdiction,_ This ordinance became a Statutz in 1365, and
in spite of the protests of the lords spiritual it was enlarged
and confirmed in 1393 as the Statute of Praemunire (16 Statutes of
Ric. I, c. 5). Byits provisions the penalty of a praemunire ® 2365 2393.
was to fall on all persons who procured from Rome anysbuil
or process which touched the person, realm or dignity of the
Crown. Although it seems improbable that any immediate
use was made of this Statute, it was greatly dreaded by'the
popes, and they made many efforts to obtain its repeal.

The question of the papal tribute still remained to be Papal
dealt with. When in 1366, Urban V demanded the pay- tribute.
ment of the arrears of tribute due since 1333, Edward laid
the requett before Parliament, and it was unanimously refused.

For a short time even the payment of Peter's pence was
stopped. ¢

During the latter half of the 14th century, church abuses Theteaching
were vigorously attacked by John Wycliffe. The great re- of Wyelie.
former struck at the root of clerical privilege by denyingethe
doctrines of transubstantiation and the nccessity of a priestly
mediator between God and man; he challenged the claims
of the papacy by asserting that papal decrees were only

141t was rather for the.king's interest to make use of the pope’s
pretension for the benefit of his own candidates, than to surrender it
in obedience to the national complaints.’ R. Lane Poole, Wycliffe, 7%

3 Praemunire, ‘a barbarous word for praemoneri,’ is an offence so
called from the words fraemum‘ﬂ Jacias A. B, {cause A. B. to be
forewamed) with which the writ commenced. The original offence was
the introduction of a foreign power and the creation of an dmperizem in
imperio by paying that obedience to papal process which constitutionally
belonged to the sovereign alone. The penalties were outlawry, banish-
ment and forfeiture. Wharton, Law Lexicon
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binding when in conformity with the Word of God; and he
endeagroured to“oring back the clergy to their proper sphere
by laying down that the state might justly confiscate the
temporal goods of tht church if she failed in her duty.
Much of his teaching was socialistic in tendency. Dominion,
'he said, belonged to God alone, and was dealt out to men in
fiefs on condition of obedience to his commands. Mortal
sin annulled the contract, and no sinner therefore had a right
to priesthood or lordship.

Although Wycliffe was careful to warn his readers that such
theories must not be carried into practice, they obtained
a great hold on men’s minds through the preaching of his
poor. priests, and though we have no evidence to connect the
reformer with the Peasants’ Revolt of 1381, his enemies
naturally regarded it as the direct outcome of his teaching.

The Lollards. His' followers, under the name of Lollards?, became a very
numerous and powerful body in the reign of Richard II, and
were in considerable favour at court. An enactment to check
the spread of their doctrines which passed the Lords in 1382,
was repealed next year at the petition of the Commons, and
in 1382 and again in 1395 they presented pefffoff§ to
Parliament, remonstrating against abuses and laying stress on

" some of the most extreme points of Wycliffe’s teaching. For
some years, no general attempt was made to repress them, but
with the accession of the House of Lancaster, the close ally of
theechurch, came a turning point in their history. In 1401

De beretico Was passed the celebrated Statute De Heretico Comburends,

?::,'f’“"“""' which condemned the impenitent heretic to be burnt to death®,
In 1404 and 1410 Lollard proposals were made in the Lower
House for the confiscation of the ,church's property, but
Lollardry rapidly declined, and no fuarther action for its re-
peession was found necessary after 1417,

doecharch  During the Wars of the Roses, the church still further

gars of the
! The word has been variously derived from /lollew, to sing, lolia,
tares, and Jo/ler, an idler.

? Only two hcretics are known to have suffered the extreme penalty.
R. Lane Poole, Wycliffe 116.
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lost its hold on the natien; its dignitaries, sych as Cardinal
Beaufort, established a closer relation wittf Rome, afd as
a means of defending themselves against their enemies,
formed a strict alliance with Edward IV, and his successors.
In spite of the many attempts, which had been made at.
various times, to check the power of the Pope in England,
and to reform ecclesiastical abuses, the state of the church
at the time of the accession of Henry VIII, was such as to
render its exerance frdm Rome by the strong hand of the
king peculiarly acceptable to the people .
Henry, who in 1521 had received from Leo X the title
of Defender of the Faith (a title still borne by the sovereign) Defender of
in recognition of his services in having published a Book the Faith.
against Luther, was urged on to rectify ecclesiastical abuses
by the Parliament known as the Reformation Parliamgni, The Re-
which met in November, 1529, and sat for seven years. Parliament,
Anxious for popularity and not averse to projects of reform, e
the king allowed the House of Commons to commence
that attack on ecclesiastical abuses which, under his guidance,
deygloped into an attack on the papal power.
Reform began by the passing of three Acts to regulate
probate and mortuary fees, and to check mon-residence and 3., oo
pluralities (21 Hen. VI1II, cc. 5, 6, 13). At the end of 1530, 1530,
Henry told the astonished clergy that they had brought Tbe Cleray
themselves within reach of the Siatute of Praemunire by penalties of
recognising the legatine authority of Wolsey. Resistafice pracunst
was useless, and after they had paid over £118,000 (the
Convocation of Canterbury £ 100,000, that of York £18,840),
and acknowledged the king as the ‘ one and supreme hegd of
‘the church and clergy «f England, they received a pardon
by Statute (22 Hen, VIII, c. 15, and 23 Hen. VIII, c. 19).
! ¢Under the shadow of this majestic unity’ {(i.e. of chuich n;I
state), ‘grew ignorance, errors, superstition, imperious authotity and
Ppretensions, excessive wealth, and scandalous corruption. . . . From the
time of Wickliffe to the Reformation, heresies and schisms were rife;
the authority of the Church, and the influence of her Clergy were gradu-
ally impaired ; and, at length, she was overpowered by the ecclesiastical

revolution of Henry VIII.” With her suptemacy perished the semblance
of religious union in England,’—May, iti. 61,
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But the Comngons seeing that they too might be involved
in td same l}mrge, refused to pass the bill unless they
were included: whereupon the king ‘of his special grace,
pity, and liberality,’ vouchsafed the laity a pardon in a

. separate Act (22 Hen. VIII, c. 16).

Next year (1532) limitations were placed on benefit of
clergy, and a very important Act was passed to restrain
the payment of amnates (23 Hen. VIII, c. 20). Annates,
or the first year's income of bishopfics and bemefices, had
been first exacted in England by Alexander IV in 1256,
and were demanded by almost all subsequent popes to
the great oppression of the clergy. A clause of the Act
protided that it should not be carried out until Henry
had tried to compound with the Pope. In 1533 came
the famous Statute in restraint of appeals (24 Hen. VIII, c. 12),
which, after asserting the national character and historic
independence of the English church, forbade appeals to be
carried to the papal courts. In ordinary cases they were
1o be heard in the Archbishop's court, but if the case touched
the Crown must be taken to the upper house of Convocaagon

Until the passing of this Act there had been no open

. breach with Rome, but before the next session events had

happened which greatly influenced subsequent legislation.
In May 1533 Cranmer decided in favour of the divorce,
in March 1534 his verdict was overruled by the Pope.
B¥lore the Pope had come to a decision appeals had
been further regulated’, and the Act for the Submission
of the clergy (25 Hen. VIII, c. 19) provided that no canons
shoyld be issued without the royal license. Neither Peler’s
pence mor annates were hencefortf. to be paid (25 Hen.,
VIII, cc. 20, 21), and papal interference with epxscopal
dppointments was forbidden; vacant sees were to be filled
by the Crown under the form of a congé d'élire* (25 Hen, VIII,
C. 20).

! An appeal was now allowed from the archbishop’s court to the king
in Chancery.

? Congt d'dlive, i.¢. leave 10 elect. On a see becormng vacant, the
sovereign sends a writ to the dean and chapter of the diocese to proceed
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When Parliament met for the autumn gession of 1534,
Clement's verdict had become known, was fdMowed
by vigorous measures, The Ac! of Supremacy (26 Hen, VIII, Actor
c. 1) declared Henry the ‘only Supreme Head on earth S‘P™-
of the Church of England,’—the limiting words of 1531.
being omitted—and the Act of 26 Hen. VIII, c. 3, bestowed
all first fruits and tithes on the Crown. With the exception
of Mary, subscquent sovereigns always exacted them until
they were s'en up by’ Anne (p. 302).

This rupture with Rome, which had so great an effect
in increasing the national spirit of the English Church,
was quickly followed by the suppression of the lesser Monas- Suppression
teries whose annual income was £ 200 and under, Feb. 1%36, Yanaterce,
by 27 Hen. VIII, c. 28; the ground of the suppression *3*
was the profligacy of the inmates of the Monasteries. The
confiscated revenue was transferred to the Crown, and ad-
ministered by the Cour! of Augmentation (p. 57). The im-
mediate result of the suppression of the lesser Monasteries
was the insurrection in Yorkshire, known as the Pilgrimage Pilérimage
of f1ace, which was with difficulty suppressed, owing to the of e
action of the ejected monks. Three years later, by 31
Hen. VIII, c. 13, the greater Monasteries were dissolved, §uppression
bringing an enormous increase of wealth to the king, whilst ?»lzneﬁ::aﬂ:'
the House of Lords suffered a considerable diminution in its %
numbers by the exclusion of the mitred abbots (p. 124).

But though so great changes had been made in the “n-
stitution of the church, very little had been done for the
encouragement of Protestant doctrines, and in 1539 the hopes
of the reforming party received a severe blow by the Sgasufe
of the Six Articles (31, Hen. VIII, c. 14). It upheld the The ,f.f:
doctrine of transubstantiation, declared that communion in 1s3.
both kinds was unnecessary, that priests might not marf$,

to elect a bishop. The person to be elecled is nominated by the crown,
in letters missive introduced by Henry VI1I, and must be chosen, under
pain of the chapter incurring the penalties of Premunive. Where there
is no dean and chapter, as in the case of new bishoprics, such as
Liverpool, the appointment is made at once by the crown by Zetrers
&Latent, Hook, Church Dictionary,
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that vows of ghastity ought to be observed, that private
masscs should e continued, and that auricular confession
was exped:ent. Denial of these doctrines was punishable
by forfeiture and death.

With the accession of Edward VI, the Protestant party
obtained the upper hand, and in 1549 was passed the first
Act for the Uniformity of Service (2 and 3 Ed. VI, c. 1)
which enjoined the use of ‘the order of Divine worship’
contained in a book of common prayer whisls had been
drawn up by a committee of bishops in the previous year;
tithes were regulated by the same Parliament (¢. 13), and
celibacy of the clergy was abolished (c. 2x). A second Act
of Uniformity, containing an amended Prayer Book, was
passed in 1552 (5 and 6 Ed. V], c. 1).

In spite of the disfavour into which the Church of Rome
had fallen, the change of doctrine was by no means
universally popular, and was protested against by risings in
the east and the west of England. But the persecutions
of Mary’s reign materially aided the cause of the Reforma-
tion, and on the accession of Elizabeth, the geforpred
religion was accepted without demur by the greater part of
the nation.

The reigns of Edward VI and Mary had shown that an
extreme policy had little chance of success, and Elizabeth
accordingly reverted to the lines laid down by her father.
W L:le maintaining the supremacy of the sovereign over the
church, she tried to establish a compromise between the
rival forms of religion. Such a policy won the politicians
and jndifferent, but lost the earnest men of both sides®.
The Roman Catholic saw that it clgshed with his allegiance
to the pope, the Protestant found that it was incompatible
wuh the establishment of a Presbyterian system, Roman
Catholicism and Presbyterianism were equally distasteful
to the queen; she would tolerate no rivals to her allegiance,
and no system which opposed her own. Uniformity must
be imposed by persecution.

! Wakeman, The Church and the Puritans, 7.
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*

which restored *the ancient jurisdiction of ghe Crowlfover iss.
the state ecclesiastical and spiritual,” abolished the reactionary

. 2, e
laws of Mary, and revived the anti-papal legislation of
Henry VIII. It swept away all foreign authority, and though .
it did not restore the title of ‘supreme head,’ it vested in
the Crown for ever the supreme power over ‘the national
church. All ecclesiastical and lay officials were to take
an oath ackngwledging the Quecn as supreme governor in
church and state, and all pcrsons who upheld the authority
of any foreign potentate were condemned to forfeiture for
the first offence, incurred the penalties of praemunire for the
second, and suffered death for the third. .

In 1559, too, was passed a new Aecf of Uniformity Third Act of
(1 Eliz. c. 2), confirming the revised edition of the Prayer ssgo. = "
Book issued under Edward VI (1552), imposing heavy .
penalties on those who refused to make use of the authorized
service book, and making attendance at church compulsory.
First-fruits and tenths were again given to the Sovereign
by an Act of the same session (p. 287). In 1563, the
Thirty-nine Arlicles of the Church of England werc pasted The Thirny.
by Convocation®, and were confirmed by Parliament Jg """
in 1571.

In 1562, a scvere Act was passed against the Catholics, Legisation
who were again made the subjects of repressive legislation Fomen
¥571, 1580, 1585, 1593; whilst the Court of High Cofi- Sinolics
mission (p. 55) on several occasions carried its action against 5% 1585,
them to bitter persecution. The sympathy of the Catholics
with Elizabeth’s rival, the Queen of Scots, and the vagjous
Jblots set on foot by the Jesuits, led, in 1584, to the formation
of the ¢ Association for the Protection of the Qucen,” which ¢ Association
was authorised by Act of Parliament (27 Eliz. c. 1); arf® .22_.‘;';:‘3;‘_*
the formal deposition of Elizabeth by a Bull of Pius V(1570), ﬂé’:""b‘
and the threatenings of the Spanish Armada had no other

effect than to increase the rigorous treatment of the Catholics,

In 1559 was passed the Acs of Supremac?n(: Eliz. c. 1), Actof

1 Prothero, Const. Documents, Introduction, p. axxi.
3 The original articles, forty-two in number, had been issued in 1553,
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The Noncorformist or Puritan party, though faring better
than the Catho ,cs, were also subject to constant persecution.

In 1564, after the iscue of the ¢ Advertisements’ of Arch-
bishop Paiker, which prescribed the minimum of ritual
which would be tolerated ',” proceedings against the Puritans
began, and, in spite of the efforts of such Puritain members
of Parliament as Mr. Strickland (p. 10%), continued until
the end of the reign, with the result that there sprang up
a Puritan opposition to the state churth, and tasthe arbitrary
government of the Crown, which subsequently cost Charles I
his head.

Chief dates in Church History from James I.

Ih 1604, in consequence of the presentation to the King
of the Millenary Petition®, in the preceding year, praying
for, reformation in ecclesiastical matters, the Hampton Couri
Conference was held, between the Church party and the
leaders of the Puritans; in this it was decided to revise
the various versions of the Bible (the authorised version
of 1611 being the result), but no important concession
was made to the ‘dissentients’; the Prayer Book gas
revised, and the authorised version of the Scriptures
agrecd on.

The hatred of episcopacy, which the folly of Charles I,
and the harshness of Laud and the High Commission Court
(P' 55) had engendered, led to the introduction of a measure
for the extinction of episcopacy called the Roof and Branch
Bill (1641). It met with much opposition and was finally
dropped, but in 1642 the Bishops Exclusion Act deprived
the prelates of their seats in the House of Lords. In 1645
the House of Commons adopted Presbyterianism in its
parochial form, and one of the clauses of the Treaty of
'Uxbridge (1645) demanded the total abolition of episcopacy
and the substitution of Presbyterianism,

1 Perry, Church Hist. ii. 3g0.

? So called as being supposed to bear the signatures of 1000 Puritan
Cler%y. In reality it does not appear to have borne any signatures
at all. Gardiner, Hist. of England, i. 148, note.
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for the general establishment of the Prespyterian System
throughout England.

In December, 1661, was passed the Corporalion Acl, Corporation

(13 Car. II, st. 2, c. 1), which compelled all holders of %"
municipal office to take ‘the Sacrament of the Lord's
Supper according to the rites of the Church of England,’
and which, says Mr. Hallam ‘struck at the heart of the
Presbyterial. party, whbse strength lay in the little oligarchies
of corporate towns, which directly or indirectly returned
to Parliament a very large proportion of its members?.
This Act, as well as the 7ess A¢/ (p. 292), remained in force
(in spite of various motions against them, e.g. by Mr, Beaufoy
1487, 1789, Mr. Fox 1790) until 1828, when Lord John
Russell carried a motion for their repeal. It had, howeyer,
been customary since 1729 to pass annual Ac/s of Indemnily,
teleasing Dissenters from the penalties incurred by their
having accepted office without taking the necessary oaths.

In 1662, the Act of Uniformity (14 Car. 11, c. 4) enjoined F:?gmf;o!
epigcopal grdination, and the use of the established form of i66a. )
the Prayer Book, compelled ministers and schoolmasters to
take the oath of non-resistance, and placed certain severe o
restrictions upon the Nonconformists.

In 1664, the Conventicle Aci (16 Car. 1, c. 4) forbade, Conventicle
under heavy penaltics, the asscmbly of Conventicles?, as Act 1664
contrary to the Act of Uniformity; its duration was lumtctf to
three years, but on its expiration in 16%0 it was renewed
(22 Car. I, c. 1). In 1663, by the Five Mile Act (17 Car. Five Mile
11, c. 2), clergy who refused to take the oath of non-resisiance Act, 1665

oimposed by the Act on 2]l who had not subscribed the Act

of Uniformity, were forbidden to come within five miles of

a corporate town; no nonconformist might teach in any

school under heavy penalties. These persecuting Statutes

were abrogated for a time by the Declaration of Indulgence, Declantion
gence, 3672

In 1646 the Parliament issued an ordi }ance providing

! Const, Hist, #i. 330.
2 A conventicle was defined by the Act as ‘any meeting for religious
worship at which five persons were present besides the household.’ .

U2
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1673, but the Declaration itself had to be withdrawn in the
follov?{ng year.

Tt Act, In 1673, the Zest 4ct (23 Car. II, c. 2) compelled all
holders of office to take the Sacrament in accordance with
-the ceremony of the English Church, to take the oath of
supremacy, and to make a declaration against transubstan-
tiation; whilst in 1678, afier the false evidence of the

Catholics  informer, Titus Oates, the Parliamenfary Test Actf declared

fom'ra. Catholics incapable of sitting in cither*Housc ofParliament.

m’:::ig;& In April, 1687, James II issued his Declaration of Indul-

:::2:“;’2587. gence which suspended (p. 1%2) all penal statutes against
Catholics and Nonconformists, and led to the case of the
Scven Bishops (App. B).

After the accession of William and Mary, new oaths of
supremacy and allegiance were instituted (1 Wm, & Mar,
c. 8), to be taken by all office-holders before Aug. 1689.
About four hundred clergymen, including Archbishop San-
croft and six bishops, rcfused to take them and were ejected

Nonjurors,  from their prefermems in consequence: these recusants were
known as ¢ Nonjurors.’

Xz:flf(:ég." In May, 1689, the Zvlkeration Act (1 Wm. & Mar. c. 18)
the reward of the aid given to William by the Dissenters,
extended a certain amount of toleration to Nonconformists,
though not to Roman Catholics, nor to the Unitarians; it
did not, however, relax the provisions of the Zes# and
Corjm) ation Acls, which were not repealed until 1828,

In 1711, too, the Occasional Conformily Act (10 Anne,
c. 2), deprived of office any civil or military officer who
should attend a dissenting meeting during his term of office
after having complied with the Tesl 4el in taking the,
Sacrament

SchismAct, ¢ In 1413, the Schism Act (13 Anne, c. 7), limiting the

s profession of schuolmaster to members of the Church of
England Jicensed by the bishop, increased the hardships
of Dissenters and Catholics, but was repealed in 1418,
and from the time of George II it becamne customary
to pass an annual Ac? of Indemnily for those who held office
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whilst disqualified by the, Corporation and Test Acls. Various
attempts were made to remove the disabilitics of the Roman
Catholics in 1748, 1801, 1805, and 1810, bjit were frustrated
mainly through the bigotry of George 11, and though small
measures of relief were passed in 1813 and 1817, it was not
till 1829 that the full measure of enfranchisement came.’
By the Catkolic Emancipation Act (10 Geo. 1V, c. 7), Roman
Catholics, on taking a new oath instead of the oath of
supremacy, were admatted ‘to both Houses of Parliament,
to all corpor‘ate offices, to all judicial offices, except in
the ecclesiastical courts; and to all civil and political offices,
except those of Regent, Lord Chancellor in England and
Ireland, and Lord Licutenant of Ireland % -

Ecclesiastical Courts.

Up to the reign of William I, the temporal and spiritual
courts were united; the bishop and ealdorman sat %ide
by side in the shire courts (p. 68), and took cogznizance
of ecclesiastical as well as of civil causes. William I,
however, as some sort of return for the countenance of
the Pope in his acquisition of England, issued an undated
charter, By which he separated the spiritual and temporal
courts? ordaining at the same time that any one thiice
refusing to obey the jurisdiction of the biskop’s court
should be amenable to the ‘strength and justice of the
king or sheriff.” Stephen, who had been warmly supported
by the clergy, declared in his second Charter of Liberges,
that ‘justice and power over ecclesiastical persons and all
the clergy, and their goods, and the distribution of ec-
clesiastical property was in the hands of the bishops3’
By the Constitutions of Clarendon, 1164 (App. A, and p. 277),
the abuses which had ®rept into the ecclesiastical courts
were regulated, and the immunity of guilty clerics fram
sccular punishment was provided against. After the murder
of Becket, Henry I1 promised to annul the Constitutions,
but at a council held at Westminster Abbey in 11%6, it
was conceded, that the Crown might impeach the clergy

! May, iii. 169. ? Sel. Charters, 85. 3 Ib. 1320,

Catholic

Emancips.
tion Act,

1829,

Ecclesias-
tical Couris.
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in the secular courts for offences ,against the forest laws
and dfor ‘feesjto which the duty of lay service was
attached ?) \
In x275 (3 Ed. L' § 2) the Stalute of Wesiminster 1

_ordained that clergy accused of felony were to be tried in
the king’s courts, before being handed over to the ordinary,
whilst the authority of the spiritual courts was defined and
restrained by the Writ Circumspecte Agatis, 1285 (13 Ed. I).
Nevertheless their abuses continued, and were frequently the

Thelr juri-  subject of complaint. The church courts claimed exclusive

diction over R o

G)clergy, jurisdiction over the clergy not only for spiritual offences,
but even for breaches of the common law. However grave
the crime which a clerk had committed, he was only liable
to degradation for his first offence. Such misplaced leniency
was practically a license to break the law, ‘and the first effect
of amenability to merely spiritual penalties, seems to have
been an increase of violent crime on the part of ecclesiastics®’

(laymen. In addition 1o their jurisdiction over the clergy, the spiritual

courts claimed tn hear and determine all matrimonial and

testamentary cases, and to try laymen for breaches of faith

and morality, for heresy and for offences committd agm’hst

the clergy. Their punishments were fines, penances,

imprisonment, and in extreme cases cxcommunication.

The various Ecclesiastical Courts were—

The various (1) The Court of the Archdeacon, the lowest ecclesiastical

ecclesiastical .

courts, b1, presided over by the archdeacon or a judge appointed
by him. In the Middle Ages the archdeacon exercised
jwisdiction over a great variety of cases. His court survived
the Reformation, but its business rapidly declined during
the 18th century. From it an appeal lay to

(2) Zhe Consistory Court of the'bishop, held before the

e}.iscopal chancellor and taking cognizance of ecclesiastical
causes arising in the diocese. Their jurisdiction was limited
by the Clergy Discipline Act of 1840 (3 and 4 Vict.c. 86).

) llorc, Hist. of the Church of England, 140.
D. J. Medley, Eng. Conet. Hist. 521. See PP “3 523 for a clear
. treatment of the whole question of ecclesiastical jurisdiction.
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(3) The Provincial courls of the province of Canlerbury,
which were four in number; viz. L1

() The Prerogative Court, for the trief of testamentary
causes. In 1857 its qurisdiction pnsé'ed to the Probate Court.

(6) The Court of Audience, in which the primate or his,
vicar-general decided cases reserved for the archlepxscopal
hearing. It is now practically obsolete. :

(c) The Court of Arches, so called from being originally
held in the church df St. Mary-le-Bow (Sancia Maria de
Arcubus), was the court of appeal from the diocesan courts,
and also a court of first instance in all ecclesiastical cases.
The president was the Dean of Arches, the representative
of the archbishop of Canterbury. .

(d) The Court of Peculiars, which exercised jurisdiction
over thirteen London parishes which were exempt from the
supervision of the bishop of London. The president ‘was
the Dean of Arches, who was at first distinct from the official
presiding over the Court of Arches, but the two offices were
eventually held by the same man.

o(4) T/le Provincial Courls of the province of York, viz. the
Chancery and, prior to 1857, the Prerogative Court.

(5) ke Final Court of Appeal. By 25 Hen. VIII, c. 19,
(1534), it was provided that ecclesiastical appeals should
lie to the King in Chancery, and in the same year a court
of final appeal was constituted by nominating 2 committee
of Delegates of Appeal by commission under the Great 8al.
This Court of Delegales continued to be the final court
of appeal in ecclesiastical cases until 1832, when the Act
of 2z and 3 Wm. 1V, c. g2 transferred its powers to the King
in council. As this arrangement proved cumbersome,
ecclesiastical appeals wére referred to the Judicial Commilice
of the Priny Council by 3 and 4 Wm. 1V, c. 41 (1893).
Section 21 of the Judicature Act of 1873 (36 and 3%
Vict. c. 66) empowered the Crown to transfer such appeals
to the new Court of Appeal by orders in coundil, but this
was repealed by 39 and 40 Vict. c. 59, § 24 (1876). In
consequence the Judicial Committee of the Piivy Council
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remained the final court of appeal in ecclesiastical cases, and
provisfon was made for the attendance of ecclesiastical assese
sors (§. 14).

The Ecclesiastical ‘Courts were pegulated by Statute
.in 1689, 1813, 1832, 1840 and 185%7; the Probate and
Divorce courts were established in 1857.

Convoration.  Convocation.

In the Anglo-Saxon period, ecclesiastical councils were
either assemblies of the whole church? such as_were held at
Cloveshoe and Hertford, or provincial gatherings of the
clergy of York and Canterbury. Diocesan synods were only
instituted after the Norman Conquest, and piior to that date
membership of the provincial synods was confined to the
episcopate. Abbots and archdeacons were added after the
Conquest, and in 1225 Archbishop Langton summoned not

. only the bishops, abbots, priors, deans and archdeacons, but
Establish.  also representatives from the cathedral and monastic clergy.
presentative In 1283 Archbishop Peckham included representatives fiom
asscmblies, . .

the parochial clergy, and thus completed the formation
of a representative assembly or Convocalion in the provinces
of York and Canterbury. Jealousy between the Swo arch-
bishops prevented the formation of a national church council,
and the discussion of ecclesiastical questions thus devolved
on the two houses of Convocation. These bodies possessed
considerable legislative powers, but in accordance with the
ries drawn up by William I, none of their edicts were valid
unless they had previously received the sanction of the
Crown. Prior to the formation of a representative assembly,
it had been customary to consult the dioccsan synods and
cathedral chapters on matters of taxation, but in 1295
Edward I attempted to include tHt clerical estate in the
pe«liamentary system of taxation. The clergy were extremely
reluctant to agree to this arrangement and preferred to grant
their own taxes in Convocation. The Crown was obliged
to give way, and from the end of the 14th century there
is no evidence of the presence of clerical proctors in Par-
liament. Clelical taxes were voted by Convocation, and
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for the sake of convenience, it became usual to summon
it at the same time as Parliament.

Under Edward I, Convocation came into frequent collision History trom

with the King on theysubject of taxatlon, though it invariably Edward L.
had to yield. Durag the Middle Ages, the business of
Convocation was chiefly confined to granting subsidies to
the King, and to discussing various ecclesiastical quedtions
such as the Great Schism, the Statutes of Provisors and
Praemunire, the adndnistration of wills and the growth
of heresy. IN 1429, by 8 Hen, VI, c. 1, § 1, the members
of Convocation were granted the privileges of freedom from
arrest already enjoyed by members of Parliament. In 1529,
a petition was presented to Henry VIII by Convocation,
demanding the fulfilment of certain privileges, and declaring
that ¢ Parliament ran great risk of sin in passing any Statute
which touched clerical libeities, without first consulting® the
clergy in their Convocations®

In 1531 the clergy were told by the King that they
had incurred the penalties of praemunire, and only obtained
plrdon on payment of £118,840 (p. 285). In 1534 the The Royal
ACt for tfe submission of the clergy provided that the royal sume ™
assent was necessary to the validity of measures passed by,
Convocation, and transferred the power of summoning that
body from the archbishops to the king. From this time its
chief function was to decide questions of doctrine and ritual,

Thus in 1548 it agreed to a reformed version of the chafch

service, and sanctioned the marriage of the clergy, The

prayer book of 1552 does not scem to have received its
sanction, but in the following ycar it probably gaye its
approval to the Forty-two Articles®. In 1563 it confirmed

the Zhirty-nine Articles 4nd allowed the publication of a new Thirty-aine
book of homilies. In 1571 it drew up canons which ehe ‘:‘5?;.“
Queen refused to sign, and in 1576 it passed certain

Articles with regard to church discipline ; in 1585 it drew

up some fresh canons, and in 1597 promised reform in

! Yerry, Church Ilist. ii. Gg.
¥ Hore, Hist. of the Lhun.h of England, a77.



Convocation
surrendfrs
the right of
taxing the

clergy, 1664.

«

298 +CHAPTER IX.

the ecclesiastical courts, whilst in the same year it granted
the Queen a benevolence (p. 200). In 1604, the famous
canons of Ardibishop Bancroft were issued, inveighing
against the Puritans, #nd regulating Church discipline and

_ritual; these canons, however, did net receive the consent

of Parliament, and are, in consequence, not binding on
any ‘but the clergy.

In 1640 Charles I continued the session of Convocation
after the dissolution of Parliament; fresh canons were passed
dealing with questions of ritual, asserting the divine right
of kings and the duty of the subject to give freely to the
Crown, and promulgating the famous etcetera oath?., They
wera voted illegal by the Commons in the December of the
same year. In 1661 Convocation issued a revised edition
of the prayer book by order of the King, and it was accepted
by ‘both houses of Parliament in the following year. In
1664, by a verbal agreement between Clarendon and Arch-
bishop Sheldon, the clergy surrendered their right to self-
taxation, and were thenceforth included in the taxation of the
laity, This step removed the chief guarantee for the
summons of Convocation, and scriously impaired fts political
importance, In return for this surrender of their privilege

" the clergy acquired ‘by tacit consent, the right to vote for

knights of the shire, as freeholders, in respect of their
glebes?’ a right which they had not previously possessed.
Int &701 the lower house of Convocation attempted to increase
its powers, but was checked by a prorogation. During the
reign of Anne bitter quarrels broke out between the upper
and lower house, the former sympathising with Latitudinarian
and Whig doctrines, the latter with the Tories and the High
Church party. In 1717 the lowet house of Convocation

Hmdlev and st angly condemned the views of Ioadley, bishop of Bangor?,

Convocal

! The oath ran as follows :—*I, A. B, do swenr that I do approve the
doctrine . . . or government, established in the Church of England . .
andthat 1 willnot. . . ever give my consent to alter the government of this
Church by archblshops, bishops, d(.am and archdeacong &c.” Gardiner,
Hist. of Eng. ix. 146. Anson i. 46,

* The lower house resolved that anhop Hoadley's works were
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who denied the mnecessity of a visible charch or of eccle-
siasticalr government. Before the report was presegjed to
the upper house, Convocation was prorogued by a special
order from the King, and although adlowed to assemble with
every Parliament, dic‘ not meet for the despaich of business Convocation
until Nov. 1852. ‘To this gross outrage on the Church iransact’
of England, says Mr. Perry?, ‘most of the amischiefs and ‘,’;‘?;'_‘ﬁ’s',_
scandals, which impeded her progress during the eighteenth
century, are distinctly go be traced. The Church, denied the
power of exptessing her wants and grievances, and of that
assertion of herself in her corporate capacity which the con-
stitution had provided for her, was assaulied at their will
by unscrupulous Ministers of the Crown, and feebly defended
by Latitudinarian bishops in an uncongenial assembly.’

Since its revival in 1852 Convocation has frequently Recent work

. . . of Convoca-

regulated matters affecting church doctrine and ritual.® In tion.
1861 it framed a new canon on Sponsors, which failed to
become law, and in 1865 decided to modify the terms of
subscription to the articles, and obtained the ratification of its
decision by letters patent. In 1872 it drew up a scheme
f@* a shosened form of service, which was adopted by Parlia-
ment in the Uniformity Amendment Act, and two years later
it protested unsuccessfully against the Public Worship Regu-*
lation Act of 1874 (37 & 38 Vict. c. 83). In 1887 it passed
a useful measure extending the hours during which the
marriage service might be performed. "

The revival of Convocation was followed by the establish- Church
ment of Church Congresses and the renewal of Diocesan ongresses
Conferences. A further step was taken in 1886 by the
institution of the Z/ouse of Laymen, a representative’body ﬁouseof
of laymen, summoned ®y the archbishop of cach province 1866, =
to sit during the sessions of Convocation and to confer gith
both houses on subjects submitted to or imtiated by itself.
‘subversive of all government and discipline in the Church of Christ,
and tended to reduce His Kingdom to a state of anarchy and confusion,
to impugn and jmpeach the Regal supremacy in cases ecclesiastical, and

the authority of the legislature to enforce obedtence in matters of religion
by civil sanction,’ ! Chuich Iist. ii. 583,
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Coustitutin The constitution of Convocation has remained unaltered
ticn, sincecthe days of Edward I It consists of two assemblies
representmg respectively the provinces of Canterbury and
York, and since 1534 Ifas been summoped by the writ of the
Sovereign addressed to each archbls(:op at the beginning
of a fresh Parliament. Each Convocation consists of two
houses, the spper containing the archbishops and bishops,
the lower, the deans, archdeacons and proctors. The province
of Canterbury is represented by one proctor for each cathedral
chapter, and by two proctors for the clergy of each diocese.
The province of York sends one proctor for each cathedral
chapter, and two proctors to represent each archdeaconry.
Until 1884 both houses sat together, but since that year
the upper house deliberates apart fiom the lower. ‘The
legislative powers of Convocation are confined to the making,
repfaling or altering of canons: and the effect of these
canons, unless Parliament affirm them, is 1o bind the clergy
only'” Numerous projects have been mooted with a view
to reform its procedure and its composition. It still repre-
sents only half the clergy, and its debates are often rendered
ineffective by the continued separation of the two I?rovmces.

Tithes.

Tithes have been defined as ‘the tenth of the increase
yearly arising from the profits of lands, the stock upon lands,
and the personal industry of the inhabitants.” They were
of* ¢hree kinds: (1) predrial,—tithes of crops and wood,
(2) mixed—tithes of wool, pigs, etc., (3) personal® —tithes
of various trades and fisheries. In England, the custom
of paying tithes dates from very early times. It is men-
tioned in the penitentials of Theodore, and its institution is
ascribed by the laws of Iidward the €onfessor to Augustine ®
Prwvious to 787 the payment of tithes was purely voluntary,
but the legatine councils of that ycar, which acquired the
authority of a witenagemot through the attendance of the

! Anson, ii. 387.
* The payment of peisonal tithe never became generaf in England,
8 Stubbs, i. 228, note.
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kings and ealdormen, made it compulsory on all landowners,

It was thenceforth a recognised part of the law of ti% land

and was frequently enforced by subsequentgflegislation!. In

Anglo-Saxon times Jhere appear to” have been no definite

rules with respect td the appropriation of tithes, but they,
were usually received by the cathedral chapter, and dis-

tributed by the bishop. After the Norman Cénquest many
landowners devoted a large part of their tithes tn the main-
tenance of reljgious hduses, thus depriving the parish priest
of the provision for his support. To cure this evil the
council of 1zoo laid down that the parochial clergy had the
first claim on tithes, but by that date a large proportion
of the tithe of the kingdom had been annexed to momnastic
foundations, and accordingly passed to the Crown at the
dissolution of the monasteries. From time to time these
tithes were granted out to subjects who became known as
lay rectors or impropriators. The payment of tithes was
occasionally regulated by statute, e.g. in 1536 (27 Hen, VIII,

c. 20), 1540 (32 Hen. VIII, cc. 7, 22), 1545 (37 Hen. VIII,
C»12, When the tithe payable in London was to be zs. 9d. on

every £1 rent), 1549 (2 & 3 Ed. VI, c. 13), 1696 (1 & 8

W, III, c. 6), and 1705 (3 & 4 Anne, c. 16). Tithes were,
otiginally paid in kind, but the inconveniences which resulted

from this practice were s0 great that it became customary to
commute them for a fixed money payment. The Zithe
Commulation Aci of 1836 provided for the commutatibn

of tithes in England and Wales for a rent charge or money

composition varying with the current price of corn, and

redeemable at not less than twenty-five times their apnual

amount. The Zihe Rent Recovery Act of 1891 provided

for the suspension or®reduction of tithes under certain

circumstances, and in ordinary cases of non-payment submsti-

tuted a process in the county court in lieu of distraint by the

tithe owner.

! The grant of a tenth part of his possessions by Ethelwulf, which

has sometimes been regarded as the origin of the tithe system, was
merely a private act of the king.
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Quoen Anne’s Bounty.

In 534, by 26 Hen. VIII, c. 3, all first-fruits and tenths
formerly paid to the Pope were made over to the Crown;
they were restored by Mary in 1555 (2f% 3 Phil. & Mar. c. 4),
but again taken by the Crown in 1559 (1 Eliz. c. 4); they
continued to be paid to the Sovereign until 1704, when they
were given up by Anne (2 & 3 Anne, c. 20?), in order to
form the provision for augmenting the incomes of poor
benefices, known as Queen Anne’s Botinty. Ip 1707, livings
of not more than £g0 annual value were exempted from
the payment of first-fiuits and tenths (6 Anne, c. 24). This
Bounty was increased by Parliamentary Giants amounting
to £4,100,000 between the years 1809-1820. The Bounty
is administered by a Board of Governors, on the principle of
adding as much again to any sum raised by parishioners,
or others, for the increase of the income of a benefice.

Summary of the Chief Dates in Church History.

Conversion of Kent by Augustine, 597 (p. 272).

Separation of the Ecclesiastical and Temporal Courts femp.
William I (Sel. Chaiters, 85) (p. 274). «

The Contest about Investitures, 1103 (p. 276)

Constitutions of Clarendon, 1164 (p. 277 and App. A).

Annales first claimed in England, 1256 (p. 286).

First Statute of Mortmain, or de viris religiosis, 1249
(7 Ed. 1, st. 2) (p. 280).

Sttute of Carlisle, 1304 (p. 281).

First Statute of Provisors, 1351 (25 Ed. III, st 4),
(p. 282).

First Statute of Pramumire, 1353 (27 Ed. III, st. 1),
(p- 283).

Second Statute of Provisors, 1390"(13 Ric. II, st. 2, ¢. 2).

9econd Statute of Mortmain, 1391 (15 Ric. I, c. 5).

Second Statute of Premunire, 1393 (16 Ric. II, c. 5).

Statute de herelico comburendo, 1401 (2 Hen. 1V, c. 15),
(p- 284).

The Reformation Parliament, 1529-1536 (p. 285).

1 This is cap. 11 in some editions of the Statutes,
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Appeals to Rome forhidden, 1533 (24 Hen. VIII, c. 13),
and 1534 (25 Hen. VIII, c. 19), (p. 286). 2

Payment of Annates forbidden, 1 534 425 Hen. VIII,
c. zo), (p. 286).

First Act of Supren:lcy, 1534 (26 IIen VI, c. 1), (p. 28%)..

Dissolution of the Smaller Monasteries, 1536 (27 IIen.
V111, c. 28), (p. 28%). .

Dissolution of the Larger Monasteries, 1539 (31 Hen.
VIII, c. 13), (p. 287).»

Act of Six Articles, 1539 (31 Hen. VIII, c. 14), (p. 28%).

First Act of Uniformity, 1549 (2 & 3 Ed. V], c. 1), (p. 288).

Second Act of Uniformity,x552 (5 & 6 Ed. VI, c. 1),(p. 289

Sccond Act of Supremacy, 1559 (1 Eliz. c. 1), (p. 283).

Third Act of Uniformity, 1559 (1 Eliz. c. 2), (p. 289).
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(p; 290)-

“Corporition Act, 1661 (13 Car. 11, st. 2, c. 1), (p. 291).
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The Clergy surrender the right of self-taxation, 1664
(p. 298).

Conventicle Act, 1664 (16 Car. II, c. 4), (p. 291).

Five Mile Act, 1665 (17 Car. II, c. 2), (p. 291).

Test Act, 1673 (25 Car. 11, c. 2), (p. 2z92).

First Declaration of Indulgence, 1652, withdrawn 1673.

Catholics debarred from Parliament, 1678 (30 Caj. II,
, st. 2, c. 1), (p. 292).
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! The Bill for’ the exclusion passed the Commons in October 1647,
but only received the royal assent in February 1642.
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CHAPTER X.

STHE DEFENCES OF THE REALM.

ExcLisn military systems have been based in turn on the E}aﬁﬁ
three principles of allegiance, homage and pay. The, first systems.
was represented by the fyrd, or national militia, the second by
the comitatus and the later feudal levy, and the third by the
mercenary troops of the Middle Ages and the regular asmy
of to-day.

(1) Allegiance, 9 e

In Anglo-Saxon times the trinoda necessitas made service
in the Fyrd, or national militia, incumbent on every freeman, The Fyrd.
Such servige was a personal obligation and dated from the
time when * the host was the people in arms?,” and military
organisation was largely dependent on tribal and family ®
relations. The fyrd was an infantry force, led to batile by
the ealdorman, and all who failed to comply with the
summons to its ranks were liable to a heavy fine Cﬂ‘l’lﬁd
Jyrdwile®,

The importance of the fyrd was considerably lessened by
the development of the comitatus into a body of professional
warriors, but its decline was arrcsted by the Danish %ais Daish wars

oof the gth century. Byt though the national levies fought
gallantly enough when well led, it was soon obviots ﬂ;at
they were no match for the Dane. They could not be called
out without the consent of the local folkmoot, and when they
! Stubbs, i. 18¢. i
* By the laws of Ini, a landowner was fined 120 shillings and de-

prived of his land,  landless man 6o shillings and a ceorl 3o shillings.
Sel. Charters, 62, ¢. 1.

X
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appeared in the field they found themselves outmatched at
all p¥ints. They were inferior to their opponents in ar-
mament, tacticp training, and mobility, their slow moving
forces were baffled by the rapidity 02. the Danish marches,

. and concerted action was often pr:vented by provincial

Reform of
the fyrd.

Retained
William IPy

Assize of
Arms, 318z,

jealousies or the treachery of rival ealdormen. It was clear
that the Vikings could only be successfully opposed by
professional troops, and Alfred turned to the thegnhood
(p. 309) to supply him with the busis of a new military
organisation. At the same time he reformed the fyrd by
dividing it into two halves, each of which took the field in
turn, while the other was employed in defending the burghs.
TFoward the close of the Anglo-Saxon period, the organ-
isation on which the fyrd had been based was falling into
abeyance. Domesday shows us that towns and even shires
were allowed to compound for the service due from individual
inhabitants, and at the same time the growth of commendation
transferred the obligation of service from the commended man
to his Jord. DBut the fyrd was retained by the Conqueror as
a uscful weapon against the baronage, and at the celebrated
gemdt at Salisbury (1086) all landholders, whefher tenants
in chief or not, were required to take an oath of allegiance to
the king'. The fyrd did good service against the disaffected
Normans in the reigns of Rufus and Henry 12 and under
Stephen and Henry II beat the Scots at Northallerton in
1,8 and at Alnwick in 1774. As a rule it was not called
upon for foreign service, but in 1094 Rufus ordered 20,000
of the national militia to be sent to Normandy: on their
arriral at Hastings, Ranulf Flambard seized the journey
money of ten shillings per man with which their shires had,
furnished them, and then sent therth penniless home? The
dapopularity of his mercenary troops, and the fidelity of the
English militia during the rebcllion of 1174 induced Henry 11
to reorganise the fyrd by the Assize of Arms (1181). All
freemen except the greater barons, the Jews, and the villeins*

i Sel. Charters, 8z. 3 Ib. 92, 9‘8.
! Ib. 93. * Villeins were made liable in 1253, Sel. Charters, 371.
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were to arm themselves,in proportion to their wealth, and

their liability was to be declared by a jury before the ithwerant
justices'. In 1205, 1217 and 1231 wrils? were issued for

the levy of the fyrd, and the Assize df Arms was confirmed

and enlarged by a {-Imt of 1252 and by the Statute of pdthe
Winchester® (1285). This Act appomted two constables in Winchester.
every hundred to ¢hold the view of aims’®and present
defaulters to the justices. During the later Plantagenet

reigns the mxlltary dufies of the fyrd became unimportant,

and it was mamly employed for police purposes. By degrees

it developed into the
MILITIA

which, by an Act of 1327, finally confirmed in 1402, wad not Revived
to serve out of its own county, except in case of invasion. 2ssf but

The liabilities of the ancient fyrd were revived by
Edward VI and Mary, and by the Statutes of 1550 and 1558
men were compelled to keep arms in proportion to thdir
wealth, while the command of the milida was taken from the
sheriff and vested in the lords licutenant. But these
Siatutes wgre repealed by 1 Jac. I, c. 25, § 46 (1604). and in 1L>o;=hed in
the same year the Zrained Bands (or Train Bands) were
instituted. These were bodics of urban militia combining a .
large volunteer element with the principle of the fyzrd*; they,
however, were abolished at the Restoration.

The attempt of the Long Parliament in 1642 to control the
appointment of the militia officers precipitated the <€ivil
War, and accordingly, the Act of 13 Car.II, st. 1,c. 6 (1661),
while providing for the organisation of the militia under
lieutenants of counties appointed by the king, declaredsthat

o the command of all forces by land and sca, including the
militia, was vested in the’Crown alone.

Durmrr the first half of the 18th century the militia 18t The Militia
much of its importance, but in 1757, in consequence of crmuy. -
rumours of a French invasion, it was reorganised on a
different footing by 30 George 11, ¢. 23. Each county was

1 Sel. Chnrters 153 ? Tb. 281, 343, 350.
' Ib gga VL o ¢ Dict. of Ling, History.
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to contribute a definite quota, to he chosen by ballot from

men ebglween the ages of eighteen and forly-five: when on

service the miljtia were to receive the same pay as the

regulars, and be subjelt to the Muiiny Act, while the Crown

. was given a veto on the appointmeht of officers and em-

poweied to embody the force in case of invasion or rebellion,

subject to the subsequent sanction of Parliament. ‘The ballot,

however, has been annually suspended by Act of Parliament

since 1829, and from the peace ok 1815 untl its recon-

stitution 1n 1852 the militia had little mote {han a nominal

existence. An important constitutional change was intro-

Actof18;t. duced by the Army Act of 1871, which deprived the lords

licutenant of the control of the militia, and vested it in the

Crown, and practically amalgamated the force with the

The present Tegular aimy. At the piesent day militiamen aie raised

militia. by voluntary enlistment, though ballot may be resorted to

in case of nced, aie 1equiied to submut to a <pecified period

of tainng duiing which they are subject to military law?,

and cannot be compclled to serve outcide the United

Kingdom. The control of the Ciown over the mulitig_is

excrcised through the Secietary of State and, by 45 and 46

. Vic. c. 49 (1882), the force may be embodied by order in
Council, subject to subsequent 1eference to Parliament.

THF VOLUNTLERS.

« Put the militia are not the only troops who represent the
Voimateers. principle of allegiance.  Voluntary association for the defence

of the country can be traced back as far as the reign of
Henry VIII, and towaid the close of the eighteenth century
the aggressive policy of Napoleon led to thc enrolment of
laige bands of Volunteers to piosct our shores from in-
vgsion. With the exception of the Feomanry, or heavy
cavalry, these troops were disbanded after the peace of 1818,
and our picsent Volunteer force owes its origin to the
threatening attitude of France at a moment when England’s
resources were strained to the utmost by the Indian Mutiny

T Mihua officers are always subject to military law,
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and the War with China, Fear of invasion caused a panic,
and in 1859 the enrolment of Voluntecers was ayherised
by a circular letter issued to the lords licutenant by the
Secretary for War.. The troops %hus raised - were the
beginning of a permhnent Volunteer force, which by the,
Volunteer Act of 1863 might be called out by the Crown
whenever an invasion was feared. In 1871 tite Volunteers
were placed under the direct control of the War Office, and
they were reorganised by the Regulation of Forces Act of
1881. At the'present day they number over 200,000 men,
consisting of riflemen, artillery, engincers, and light horse.
Heavy cavalry is supplied by the Ycomanry, Parliament
makes an annual grant for the maintenance of the force.
THE TERRITORIAL FORCE.

By the ¢Territorial and Reserve Forces Act, 1¢07’
(7 Ed. VIL c. 9) the Militia and Volunteers became extinct,
and their place was taken by the foice now known as the
“Territorials’.  This new force, like the Volunteers and, in
later times, the Militia, is raised by voluntary enlistment, and
isgnot coppelled to serve outside the United Kingdom,
Generally speaking, however, the Territorials are not subject
to martial law except when they are actually in training ore
‘embodied’, but it may be pointed out that a man who fails
to present himself on the embodiment of the force is liable
to be tried by cowrt martial. Embodiment converts the
Ternitorials into a Ternitorial Army, but even then, as #fhted
. above, it cannot be ordered abroad. There is also a Special
Reseive of the Act of rgo7 which may largely consist of
what was once the Militia. The Yeomanry werc not<o be
affected by the Act for threc years, after which time they
would come under its operation.

(2) Homage. (s) Homage.

One of the effccts of the Noiman Conquest ‘was to
introduce a military system based on the principle of
homage. Such a principle was not entirely new, and may
be discerned “in the earlier institutions of” the comitatus
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The Thegn- and the lbegnhood. The comes of Tacitus, closely aitached

The feudal

by pemqpal ties to the leader of his choice, gradually
developed on Epglish soil into the warrior thegn. His
valour was rewarded by gifts of conquered territory, and he
became a professional soldier, liable tlo service at his own
expense, and ready to take the field at the first news of an
enemly. It was to the thegnhood that Alfred turned when
sorely pressed by the Danes. He extended its duties and
privileges to all holders of five hides »f 1ind, and thus laid
the basis for a permanent military organisatidn, and further
strengthened the connexion Dbetween land tenure and
military service. But this tendency was never completed in
Anglo-Saxon times. Although the thegn kept armed
retainers and was liable to scrve the Crown at his own
expense, he had received his estate as the reward of past,
notas an earnest of future service, and we have no evidence
to show that his duties involved military service apart from
the fyrd?,

But with the Norman Conquest, military service became
inseparably bound up with land tenure,

The king as supreme landowner granted out *estates Yo
his followers on condition of military service. They in turn
“sublet their holdings to other tenants, and gradually the
country was divided up into a number of knights’ fees,? the
holder of each being liable to furnish a fully equipped horse-
soldjer to keep the field for forty days. It has hitherto been
supposed that the liabilities of each landowner varied in
exact proportion to the size of his estate, but a writer in the
English Historical Review has recently maintained that the
tenant’s service was arbitrarily fixed by his overlord when
he was put in possession of his fief.% '

The feudal levy was called together by writs closely
resembling those issued for the summons of the Commune
Concilium. The greater barons were summoned by special

! Mr. A. I1. Johnson, Syllabus of the Select Charters.

% This was not complete till the reign of Henry 1L
* Eng. Hist, Review. vol. vi. p. 441.
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writ addressed to them individually, while the lesser tenants-
in-chief received a generdl summons through the Sherif *.

But the feudal levy soon proved unsatisfactory. The 1es draw-
power which the existence of such agdorce put in the hands backs.
of the barons, renderegd it a conslant source of danger to the
Crown, while its insubordination? its contempt for tactics or ~
strategy, the limited nature of its service and its occaswonal
refusal to serve abroad, rendered it ineflective as a military
force. Six weeks might suffice to crush a rebellion but was
far too brief a period in which to bring a foreign campaign
to a successful conclusion. A(lempts were therefore made to Auemptsto
modify and ullimately to supersede it. By the Oark af Salis- ™4™ ™
bury (1086), all landholders were forced to swear allegiance to
William, who wished to thereby deprive vassals of any excuse
for adhering to their overlords in opposition to the Crown,

A still more important step was the institution of Scu/age in
1159 (p. 188), which enabled the Crown to hire mercenary
troops and to strike an indircet blow at the power of the
greater landholders. By applying the principle of the Quofa
to the feudal levy, Hemy II lessened its numbers and
olftained a force which would keep the field for a pro-
portionately longer time®. The characler of the feudal
army was further modified by its gradual confusion wih*
the fyrd. The Assize of Arms and the Statute of Winchester
applied to both 4, and in 1217 Henry 111 ordered the Sheriff
to summon the fyrd and the feudal levy at the same time
and place®, while in 1258 Distraint of Knighthood “Com-
pelled all holders of land worth £20 a year® to assume the
duties of knightly tenure on pain of a heavy fine,

1 Stubbs, ii. 278.

2 ¢ Assembled with difficulty, insubordinate, unable to manceuvre,
ready to melt away fiom its®tandaid the moment that its short period
of service was over,—a feudal force presented an assemblage ofgun-
soldierlike qualities such as has seldom been known to co-exist.'—Oman,
A1t of War in the Middle Ages, p. 49. ¢

8 F g.in 1157 he called on two knights to furnish a third who should
serve for four months.

* Sel, Charters, 154, § 15 472, § i, b 1hid, 343.

8 The qualifping sum was raised to L0 undes the Tudors, but
Distraint ot Knightkood :itself was abolished hy the Long Parlinment.
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The decay of the feudal sp'rit, and the introduction of
fresh emethods of raising troops hastened the decline of the
feudal levy, and it had fallen into disuse by the end of the
14th century. Mowevtr, its liabilities did not disappear
.until the abolition of feudal tenures atothe Restoration, and
it was called out as late as 1640 for service against the
Scots. ‘

(3) Pay.

The principles of allegiance and honage eventually gave
way to the principle of pay, though for a long“time the hired
soldier, being usually a foreigner was regarded with intense
hatred by Englishmen, The Huscarls of Canute, a per-
manent force of three to six thousand men, are the first paid
soldiers met with in English history, but they did not
survive the Conquest, However, the impossibility of carrying
on % foreign campaign with a feudal foice, compelled the
Norman kings to rely on mercenary troops who were moze
amenable to discipline, and would serve as long as their wagcs
were regularly paid. The Conqueror employed a force of
French and Breton mercenaries to repel Canute of Denmark,
and Henry I carried on his Norman wars with *bodies of
Flemush adventurers, During the civil war of Stephen’s reign
mercenaries were employed by both sides, and the treaty
of Wallingford expressly provided for their dismissal’.
Henry 1I carried on his foreign wars with a force of 10,000
Brabgngons, but he only brought them into England once,
and then to repel an invasion, Richard raised a force of
Basques and Navarrese, while John employed mercenary
troop§ to resist the threatened French invasion of 1213. The
fifty-first article of Magna Carta stipulated that they should
be withdrawn as soon as peace was testored,  Foreign mer-
cemuries were occasionally used by Henry III, but were

" rarely employed in England after his reign, although a body
of German hoise were brought over as late as 1549 to quell
the insurrection in the west.

In the 14th: century, the foreign mercenary was re-

1 Scl. Charters, 128,
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placed by English so}die; serving for pay. .The king
either hired troops himself or contracted with his Jgrds to
supply 2 given number of men, armed in a specified way to
serve for a year at a stipulated scale of wagls. The battles of
the Hundred Years War were mainly fought by English troops
raiscd in this fashion, and since their pay was higher than that
of the agricultural labourer and there was alwaye a prosfect of
plunder, there was no difficulty in inducing men to serve®,

Troops were alsoeraised by Commissions of Array, by Commis
which the king empowered royal officers to impress a specified X?r'?,of
number of men in each county. They were first issued in
the reign of Edward I, and were employed to raise a certain
quota from the men who were liable to service either in the
feudal levy or the national militia. Strictly speaking, com-
missions of array might only be issued to raise troops to
repel an invader, and in Edward I's reign their exp&nses
were paid by the Crown. But the system was soon abused.
Sometimes levies were raised for foreign service, sometimes
the commissioners were allowed to impress as many men as
tpey could, while Edward II forced the shiies and towns
which fufnished the troops to pay their wages and provide
them with better arms than the law required. Limithtions
were placed on the power of impressment by a Statute of
1327, and in 1349 it was provided that no one, who was not Statutes of
so bound by the conditions of his tenure, should be called on 234 1408,
to supply men at arms, hobblers or archers, except Dy the
consent of Pailiament?.  Abuses were further restrained by
4 Henry 1V, c. 13 (1402), which enacted that no one should
be compelled to serve out of his county except in gase of
invasion, and that troops sent on foreign service must be*
paid by the Crown®. o

1 Some idea of the cost of campaigning may be gathered from the flst of
the expenses for the army with which Edward I1I was besieging Calais.
Bishops and earls received 6/8 a day, barons 4s., knights 25., guides and
esquires 1r, mounted mchers 6., unmounted archers 3d., Welsh foot-
men 2d. These sums should be multiplied by 15 when compared with

the money of to-day.—Warburton's Edward 771, Epochs of Modern
Hist. p. 69. 2 Stubbs, ii. 285. 3 Ib. ni. 279, note 1.
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Commissions of array were employed by the Tudors to
organig the national militia, They were issued by the
Crown to leading personages in the kingdom who were
thereby authonseﬁ' to draw up lists of able-bodied men in
their districts, to regulate their arms and equipment, and to
drill and exercise them. When required for actual service
these 'troops were placed under the lords lieutenant, and
in addition to their pay received an allowance for their
uniform and travelling expenses’. Thic was called Coa? and
Conduct Money, and its levy by Charles I during the Scotch
War was a revival of the old abuse of forcing the local
districts to pay for troops raised for offensive warfare.

a
THE STANDING ARMY.

Few changes of any moment took place in our military
system from the days of the Plantagenets to the middle
of the 17th century. The Tudor despotism was not
based on force, and the Tudor Sovereigns were content to
rely on the national militia and a small permanent force
known as the Feomen of the Guard. Itis tothe Great Rebelliog
and the organising power of Cromwell that we owe the
beginnings of our present standing army. In 1645 the
different corps of local militia and loose levies which com-
posed the parliamentary forces were united under one com-
mander in chief and converted into a disciplined professional
force x 22,000 men, paid by taxes levied on the whole king-
dom. During Cromwell’s protectorship this force was kept up
and enlarged, and in 1653 the Instrument of Government
provided for the maintenance of a standing army of 30,000

‘men. Feared and distrusted by the Royalists, these troops,

with theexception of 5,000 men, were disbanded at the Restor-
atiofi, and the abolition of feudal tenures left the national
militia the’only military force recognized by the constitution.
The king could indeed raise troops by contract if Parliament
would grant the necessary supplies, but when they were not on

’ L )
! Prothero, Statutes and Const. Documents. Introduction cxix, cxx.
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actual service it was practigally impossible to maintain dis-
cipline, because the law'treated any departure from the rules
which regulated dhe conduct of the ordinary citizen as an in-
fringement of the fiberty of the subjest’. @n tht other hand,
Parliament was disinglined to grant supplies for the mainten-
ance of amilitary force. Cromwell's Government had shown
howdespotic a ruler might become when backed by a disciplined
body oftroops, and the rule of his Major Generals had aroused
a very strong feeling ggainst a standing army. Consequently,
although Challes 11 was allowed to retain about 5,000 troops Charles 1

for garrison and guard duty, any attempts to increase their :?gn{;':nf: "

numbers were regarded with suspicion and invariably called ;f;'f,%ﬁ,‘
forth remonstrances from Parliament, But James II, jeed- *™-
less of the attitude of the nation, seized every opportunity
to add to the numbers of his standing army. He attempted
to suppress the militia, took advantage of Monmduth's
rebellion to raise fresh regiments under yeliable officers,
and formed a permanent camp at Hounslow Heath. But
his plans were overthrown by the Revolution of 1688, and
the Bill of Rights expressly declared that the maintenance of
2 standifg aimy in time of peace, without the consent of
Parliament, was illegal. *

The standing army as a constitutional force dates from
the reign of William 1II. The French war necessitated
the maintenance of a permanent body of troops, and in 1689
Parliament provided for the maintenance of disciplinesby
the Mutiny Act (1 Wm. & Mary, c. 5) which empowefed the Mutiny At
Crown to punish mutiny and desertion by courts martial. The R
long wars of the 18th century accustomed Englishmen to the
existence of a standing army, and all fear that it mi'ght be.
employed to override ngtional liberties gradually passed away?.

! Anson, ii. 339. »

? Instances of the old dislike are sometimes found—thus in 1731
(8 Geo. II, cap. 30), troups were forbidden to come within fwo miles of
any town not garrisoned during an election, and in 1741 the calling in
of the troops to quell an election riot at Westminoter was stigmatised as
‘n high infiingement of the liberties of the subject, a manifest violation

of the freedom of elections, and an open defiance of%he laws and consti-
tutions of this kingdom.’
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At the i:resent day the nurpbers of the army and the
sums {p be spent on it are setiled by an annual vote of
Parliament, based on estimates presented by the Minister
of War. The ofd system of raising men by a series of
contracts between the king and his influential subjects has
been abandoned in favour of a direct contract between the
Crown and the soldier!, and the term of service, which since
the introduction of a standing army had lasted for the
soldier’s lifetime, has been curtailed te a maximum period
of twenty-one years, By Lelters Patent of Febfuary 6, 1904,
the office of Commander-in-Chief was abolished and the
duties transferred to the Army Council consisting of thiee
civil members and four military members.

Martial Law,

That is, law enforced by a military court was originally
admitistered by the Court of Chivalry (p. 64). During
the mediaeval period complaints were often made of its
arbitrary proceedings, and in the reign of Richard II its
action was limited by Statute to times of war. It fell into
ubeyance under the Tudors and discipline could then only
be enforced by Articles of War, issued by the Crown ip
virtue*of its prerogative, and carried into effect by specially
dppointed officials. These articles were only valid in times
of war or rebellion, but the power which they placed in
the hands of the Crown was frequently abused. Elizabeth
didwnot hesitate to apply martial law to civilians, and Charles I
made use of it in time of peace’. In 1588 all persons
bringing papal bulls into Iingland were declared subject
to magtial law, and in 1595 Sir Thomas Wilford was
appointed Provost Marshal of London and directed to seize
‘notable rebellious persons,’ and exe:ute them by military
law? In 1627 provost-marshals were appointed in every
shire to punish rioters by martial law*, and in the same

! The Crown first began the work of recruiting in 1783, although the
old system was employed as late as the Crimean war.—Medley, Eng.

Const. Hist. 430. . * Medley, Eng. Const. Hist. 427.
¥ Hallam, i. 242. % Gardiner, Hist. of ng. vi. 156,
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year soldiers were billeted on individuals who refused to
contiibute to the forced loan. Both billeting and 4fhe en-
forcement of martial law were condemned by the Pefition
of Right' (1628), but though Churles $ave *his assent to
this measure he newertheless continued to quarter soldiers
on private persons®. '
It has been said above that Articles for the regulation of
the troops might only be issued in war time. But as soon
as a standing armyewas szt on foot, a fresh arrangement
proved indispensable. It was impossible to maintain a
permanent force in time of peace so long as desertion could
only be punished by a civil court and insubordination was
an offence uniecognized by the law. Accordingly the
Mutiny Act of 1689 (1 Wm. & Mary, c. 5), which sanctioned
the existence of a standing army, made mutiny and desertion
punishable with death and empowered the Crown to®come First Mutiny
mission courts martial to deal with such pffences in time A, 1685,
of peace®. In consequence of the Jacobite rebellion -of
* 1415 further disciplinary powers were conferred on the
Lrown by the Mutiny Act of that year, and by its provisions
the Sovereign was auhorised to make Articles of War to
regulate troops in the United Kingdom #n fime of pedte. In
1803, however, the royal prerogative of issuing any such
articles was merged in the Act of Parliament’. In 1879
the ‘provisions of the Mutiny Act and of the Articles of War
were consolidated into a code of military law?®’ and in
1881 this was superseded by an amended code called the
Army Act which is annually passed by Parliament for one Army Act of
year. It sanctions the maintenance of a standing army for "
the defence of the kingdom and provides for its regulation
by military law. Tle Act is of very great constitutional
importance: being passed for one year only it guarantees

1 Sel. Charters, 510, vi. vii. I

* The Yoikshire gentry petitioned the Crown on this subject in 1640,
See Gardiner, Hist. of Eng. ix. 177 and 187,

3 Anson, ii. 348. With a few breaks, a Mutiny Act has been annnally
passed by parfiament since 1689, until supersededsby the Army Act of
1851, ¢ Enc. Brit. art. Military Law, 5 Anson, il. 348
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(s) for Navy.
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an annual session of Parliament}ang should the two Houses
refuseeto re-enact it, military discipline would beat an end.

Impressxpent‘

(1) For the Army. Infpressment was the arbitrary seizure of
individuals for service in the army or‘the navy. Statutory
hmxtauons had been placed on its employment for the army as
carly as 1327,%ut it was not until 1641 that it was eﬂ'ectwely
restrained. By 16 Car. I, c. 28, impressment of his majesty’s
subjects was declared illegal except ¢ in Lase of pecessity of the
sudden coming in of strange encmies into the kingdom, or
except they be otherwise hound by the tenure of their lands.’
Since the passing of this Statute impressment for the army
has never been resorted to by virtue of the royal prerogative,
although it has occasionally been sanctioned by parliament :
thus i Inxig (19 George 111, c. 10) the Ciown was empowered
to 1mpress idle and dlsorderly persons who were not engaged
in trade, or who did not possess sufficient substance for their
maintenance, The system has been entirely abandoned
during the present century in favour of voluntary enlistment.’

(2) For the Navy. Impressment for the navy has never
been declared illegal and has on the contrary been frequently
sanctioned by Parliament, e. g. in 1348 (2 Ric. 1], c. 4), 1555
(2 & 3 Phil. and Mary, c. 16), 1562 (5 Eliz. c. 5), 1696
(7 & 8 Will. I1I, c. 21), 1703 (2 & 3 Anne, c. 6), 1705 (4 &
§ Anne, c. 19), 1740 (13 George 11, cc. 17. 28), and even as
recenh’v as 1810 and 1836. Impressment was regarded as
indispensable for providing sailors for the navy, and it was
not until the Crimean War that a fleet was manned without
recourre to it !}, Although the law only allowed seafaring men

“to be pressed, the pressgangs did not scruple to seize

apprentices, artisans and labourers, 4nd thereby leading to
gred. hardships and oppression. The prerogative has never
been rencunced by law, but it would probably prove impos-
sible to enforce at the present day, and its future employment
has been rendered unnecessary by the formation of a naval
reserve®, Naval Volunteers have been raised under the
various Acts of Parliament dcaling with the Navy.

' Medley, Eng. Const, list, 435 % Tbid,
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Chief Dates in the H. oftheumy Chiel dit,

The Huscarls, a stanamg force of mercenaries, intggduced m o
Ly Canute about 1020,

The Norman Conquest introducesthe fdidal Yevy (p. 310).

The Militia win the Battle of the Standard, 1138, and
Alnwick, 1174.

Introduction of Scutage, 1159 (p. 188).

Assize of Aims, 1181,

Issue of Commissifns of Array, 1282 (p. 313).

Statute of Winchester, 1285.

Impressment for the army forbidden, 1327 (p. 318).

Repeal of the Statutes of Armour, 1603,

Martial law forbidden, 1628, .

Impressment for the army finally declared illegal, 1641.

A standing army set on foot, 1645, but (p. 314)

Disbanded at the Restoration, 1660, i

Bill of Rights declares a standing army illegal, if not
sanctioned by Parliament, 1689.

The first Mutiny Act, 1689 (p. 317).

The rcorganisation of the Militia, 1757,

The Militia revived, 1852.

Volunteers enrolled, 1859 (p. 309)-

Abolition of Purchase, 1871.

Crown resumes its control over the Auxiliary Forces, 1871.

Army Discipline Act, 1879 (42 & 43 Vict. c. 33).

Regulation of the Forces Act, 1881 (44 & 45 Vict. 53 1)

Army Act, 1881 (44 & 45 Vict. c. 58).

Militia Act, 1882 (45 & 46 Vict. c. 49).

Territorial and Reserve Yorces Act, 1go7 (7 Ed. VI]. c. 9).

The Navy. The English navy as an organised forceerhe Navy.
dates from the reign ogHenry VIIL.  Farlier sovereigns had
been content with a system which provided an efficient force
in time of war, without burdening the Crown with the expense
of a permanent navy.

The ravages of the Vikings in the gth century made the The Anglo-
need of a flest strongly felt, and Alfred endeavoured to meet Saxcn Favy
the want by building larger vessels than had been hitherto



$20 . CHAPTER X.

constructed and by manning thqn with Frisian *pirates’ In
1008 Ethelred ordered every 300 ‘hides of land to furnish
a ship, seaboard and inland districts being equally Lable,
This systerh, hdwevery was soon abandoned, and the un.
_opposed invasion of the Norwegians gnd Normans in 1066
shows that the navy was of no practical value at the time
of the Conquest.
The efforts of the Congueror were more saccessfal. In
1066 he incorporated the Cinque Pgits (p. 220) which, in
return for certain privileges, were to furnish fne Crown with
fifty-two vesscls to serve for fifteen days in the year. Until the
formation of a permanent navy by Henry VIII the Cinque
Portg’ contingent ‘probably formed the nucleus of any
English force wpon the seal’ The growing importance
attached to the navy is shown by a provision in the Assize of
Arts (1181), forbidding the sale of any ship or timber to
foreigners 2, and by one in the Statute of Winchester (1285),
prohibiting the cutting down of oaks or great trces®.  John
paid special attention to the fleet, and commenced the practice
of appointing administrators to control the king’s ships and
the vessels provided by the Cinque Ports. THe title of
admilal is not met with until Edward I's time. The earlier
‘part of his grandson’s reign is famous in our naval annals,
but English shipping was much hampered by commercial
restrictions, and with the failure of the war the fleet was
neglected and the coast left without adequate protection. In
137%\1\& navy was 100 weak 1o keep even English waters free
from pirates, and it was owing to the patriotism of a London
mercl}‘ant named John Philpot that a private fleet was fitted
« out which captured the Scottish pirate Mercer’. In 1381

Flrst Naviga- was passed the first Nazigation Act, ¢hich aimed at fostering

tion Act,138x

" the navy by giving Englishmen a monopoly of the carrying
trade, byt our shipping had so diminished that it was
found impossible to enforce the statute. The Lancastrian
kings made several attempts to protect the coasts from pirates,

! Medley, Eng,‘Const. Hist. 434. 8 Scl. Charters, 136.
* Ib 474 ! Enc. Brit. art, Moy,



THE DEFENCES OF THB REALM. 3314

but with indifferent succegs, gpa though Henry V ouilt a few
large vessels of the Genoese type, the decline of theéfmavy
under Henry VI was so marked that foreigners bade English-
men take a sheep rather than a sffip for their emblem.
Another Navigation Aet, closely resembling the previous one
of 1381, was passed in 1463, but it soon became a dead letter,
and though the commercial treaties of Edward IV did some-
thing to encourage English shipping, it was not uniil the
reign of Henry VIII tfat any attempt was made to organise g’g’g%m
the navy as a permancnt force, That monarch established '
dockyards at Deptford, Woolwich, and Portsmouth, appointed
controllers to supervise the civil affairs of the navy, raised
the officers to a distinct profession, and incorporated®the
Fralernily of the Holy Trinily at Deptford, authorising them
to ¢ frame articles concerning the science and art of marinerg®.’
Elizabeth and the first two Stuarts paid considerable attention
to the navy, and great improvements were ma#le in the con-
struction of vesscls. In 1648 the navy was weakened by the
secession of Prince Rupert with twenty-five ships, but the
vigorous measures of Cromwell cnabled England to cope suc-
cessfully with the Dutch navy, at that time the finest in existepce.
Between the Restoration and the Revolution, mainly owing f:&ye; md
to the energetic policy of Samuel Pepys and James Duke of
York (afterwards James II), great improvements were made
in the administration of the navy, and its numbers were
largely increased. The introduction of the kalf-pay gstem
_enabled a permanent body of officers and men to be retained
in time of peace, and these new rcgulations were left un-
touched at the Revolution. In 1708 the office of Lord High
oAdmiral was put in commission (p. 257), and in 1832 the
Navy Board which Supeﬂ'ntended the pay and the stores, and
the Victualling Board which managed the commissariat, wéte
abolished, and since 1835 the supervision of the navy has
rested entirely with the Admiralty Board® (p. 258).
At the outbreak of the great Civil War the management of Noral e

1 Cunningham‘, Eng. Industry and Commerce, i. 44Y,
2 Anson, ii. 176.
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the navy fell into, the hands hf Parliament, and the latter
retaintd its control after the Restoration. I 1661 provision
was made for naval discipline by the issue of Articles of War,
which enumeratéd vatfious offences and their punishments,
and empowered the Lord High Admirel to issue commissions
to hold courts martial'. Various alterations were made from
time to time,‘'and the regulations dealing with naval discipline
were amended and consolidated in 1866 by the Nawal
Discipline Act, which stands in the safhe relatlon to the navy
as the Mutiny Act does to the army.

Impressmen:  Although the right of impressment has never been definitely

of merchant oiven up (p. 317) the navy is now manned by the voluntary
enlistment of sailors who serve on ships provided by the
Crown. DBut for centuries it was customary to impress not
onlv men but also vessels for the king’s service. The Cinque
Ports’ fieet and the few ships belonging to the Crown were
reinforced by ¢ number of pressed or hired merchant vessels.
Out of 730 ships with which Edward IIT blockaded Calais
only twenty-five belonged to the Crown, and even as late as
1588 the royal navy only contributed thxrl)-four vessels to
the 176 which routed the Armada®. But the rth century
witnessed a change. The cowardice dnd insubordination of
the merchant captains and their crews in the Cadiz expedition
of 1625, showed that trained men and special vessels were
needed if the honour of the English flag was to be main-
taingd. At the same time the rapid devclopment of naval
architecture rendered merchant vessels of little use for actual
fighting; men of war became a special class, and it was”
necessary to make large additions to the existing navy.

Atthe present day, the ships which compose the royal navy
are provided by the Crown, but ik the event of a war, the
Aslmiralty would have the power of engaging vessels suitable
for transport, or other warlike purposes.

tILid. i 331, ? Enc. Brit, art. Mazy.
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A SUMMARY OF SOME OF THE MORE IMPORTANT
CHARTERS, ASSIZES, AND STATUTES RELATING
TO CONSTITUTIONAL HISTORY.

’

Charter of Libertiea, issued by Henry I al his coronation at
Londen, Angust, 1100,

Consists of fourtcen Articles, on which Magna Carfa (p ?5) is
mamly founded.

¥, The Church to be free; and all evil customs to be abolished.
(See Magna Carta, Article 1.)

2. Reliefs to be just and lawful, both to the King’s barons, afd to
bis barons’ men. AL C. 2)

3. Barons, or other of the King's men, to give heir daughters in
marriage to whom they please, except to an enemy of the King.
Widows not to be given in marriage against their will. (44 C. 8.)

4. The puardian of the land and children of a deg®ited baron to
ba the wife, or some other of the relatives who sh uld be s0 more
justly; and the tenants-in-clizl to act similarly towgds the children
and wives of their men. ]

£. The common mintage, not existing in the time of ard the,
Confessor, henceforward forbidden. Any coiner, of other perspn, found
with false money to be brought to justice (p. 181}..

6. All pleas and debls, owed to William II, are remitted, ! except
the King’s just ferms, and those which had been agreed upon for
the inheritances of others, or for those things which more justly cen-
cerned others. ®

7. Testamentary disposition not to be interfered with ; the property
of an intestate to be divided * by his wife, or children, or relatives, or
lawful men, as shall seem to them best.’ . A% C. 27.)

8. Fines for forfeiture, treason, and felony are to be exagtcd in
proportion to the crime, and not at the King's mercy, as in the days
of the Conqueror and of Rufus. (A/. C. 20.)

9. Murders committed Léfore the King’s coronation are pardoned ;
those committed since, to be punished according to the law of Edvgard
the Confessor.

10, The King retains, with the common consent of the bafons, those
forests which his father held.

11. Holders of land by knight-service have their demesne arable
land free from gaxes, but they must in return equip themselves well
with chargera and weapons for the King’s seivice, #d for the defgnce
of his realm.

Y 2
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13, The thg’a pesees to be key henceforward thronghount the
country. : «
t3.r§he law of Edward is given back, together with those amend.
ments made by William I with the consent of his barons.

14. Any o¥e whe has (gken any of the King’s or any one’s
sions, after the death of William II. to make full restitution under
heavy penalties. v

First Charter of 8tephen; prolally at kis coronation, Dec. 26,

APPENDIX A.

1138. .
Confirms all the liberties, and good laws, of Henry I, and Edward
the Confessor, and forbids any interference with them.

aQ

Second Charter of Btephen, isswed af Oxford, 1336.

Church. Shnony is forbidden. Jurisdiction over ecclesiastics to be in
the hands of the Bishop; ¢ignities, and customs of the Church to
remain inviolate; possessions, and tenures of the Church confirmed.
Ecclesiastics to be allowed to devise their goods by will; if they die
intestute, their property to be distributed as scems good to the Church.
Vacant sees to be in the custody of clergy, or honest men of the same
Church, until a pastor is appointed.

Forests made by William I and William II retaincd, those masde by
Henty given up (p. 184).

All exactions to be done away with; good laws, and ancient and
just customs confi-med, saving the King's royal and just dignily.

Charter of Henry X1, fssucd at his coronation, Dec. 1154.
Confirms the Charter of Henry 1, and abolishes all bad customs
done away with by that King.

) ] .

Oonstitutions of Clarendon, fsswed at Clarendon, near Salisbury,
jarm&ry, 1164 ; annulled after Becket's death, 11750.

* Summary :

1. Disputes as to edvowsons and presentations to be decided in the
King’s Court.

2. Charches in the King's fee not to be granted in perpetuity without
his cousent.

%. Accused clerks to be bronght before the King's Court, which
would“ihen decide whether they should be tried there or handed over
to the spiritual court. In the latter case the Justices would send an
officer to watch the proceedings, and if the accused were found guilty,
the Church must not protect him.

4. Wo Clertk to leave the kingdom without the King's licence,
and without giving & pledge not to prejudice the interests of the
kingdom. ‘e

6. If 2 powerful layman is charged, and no one dare accuse him,
the%Sheriff, at the Bishop’s request, is to empanel twelve lawful men to
give testimony according to their conscience.

v. No tenant-in-chief, or King’s officer, to be excommunicated
without the King's leave.

8. Appeals to lie from Archdeacon to Bishop, from Bishop to Arch-
bishop, and finally, to the King. .

g« Disputes between the Clergy and Laity, as to the tenure of land, to
be decided by the Chief Justice on the recognition of twelve lawful men.
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* «

10. Pemons refusing to uppe:!obefore the Ecclesiastical Court may
be put under interdict, Lut net ex@ommaunicated tintil 2 royal officer had
inquired into the tase. %

11. Clerical tenants-in-chief hold their lands as baronies subject
to the usual obligations. They must take et ingthe juigements pro-
nounced by the King's Court except in cases involving loss of life or limb,

12. The King to hawe the custody and revenues of vacant Sees,
Elections to bishopricx to be made by the principal beneficed clergy
of the Church in the King's Chapel, with the assent of the King, and
the advice of the beneficed clergy of the realm. »

14. The Church not to detain the chattels of those in the King's
forfeiture, .

4 g The King’s Court & bave jurisdiction over all pleas of debts.

. orxd . Sons of villeins not to be ordained without the consent of the

Assize of Clarendon, 1166.

Deals with questions of justice, and lays down directions for the
Justices in Eyre, for the formation of juries, and the like. Twenty-one
Articles.

1. ]nt}nests to be held by twelve lawful men of each hundred, and
by four lawful men of each township, under the direction of the Jngtices
and Sheriff ; and all roLbeis, muideiers, thieves, and their harbourers,
to be prescnted.

2. Criminals, so presented, to go to the ardeal of water.

4. If & judicial circuit is not imminent, notice is to be given to the
nearest Justice of the capture of a criminal ; the Justices are to inform
the Sheriff when they can hear the case: the latter is then to bring
up the crimginal and with him gwo lawful men of the hundred or town-
ship where he was captured, who are to declaie on oath the verdict
of their district. -

6. Sheriffs to receive criminals without delay.

7. Provides for the building of gaols.

8. All to come to the coutts to make oath. No man to refuse on
account of any liberty, coutt, or soc he may have,

9. All to lie in a fiankpledge; no fianchise is to exclude the Sheriff.

10. In cities and towus, all who harbour strangers are to be respon-
sible fur them. »

11. No one to obstruct the Sheriffs in the execution of their duty.

12. A man of ill repute pos-essed of stulen profits, if he has no
surety, is to have no law, and is to be sent to the oideal by water, if not
already condemned by public report. d

13. Statements of guilt made before lawful men, not to be withdrawn, *

14. Men of ill repute to J#ave the country.

15. 16. No vagrant or stianger to ludge anywhere except in a town,
and to remain there only one night, unless his horse be sick. »

17. Sheriffls to take criminals escaped from other counties, when
warned of their offence.

18. Sheriffs to keep a list of those who have fled their counties,

19. Sherifls to appear, as soon as summoned, with their counties
before the Justiges Itinerant. .

20. None of the common people to be 1cceived as a monk, untél the
circumslances of his case are known.
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]

25, The ﬂerelics, excommunicated,ut Oxford, are not to Le received
by any one. g ©
22.” Whis assize to hold good during the King’s plesure,

Inquest ofeSheryTa, 1170 (p. 350).

1. Inquiry to Le made ﬁom the Sheriffs, and their bailiffs, how
.much they have received from every hundredys and township, and from
every man ; and what they have reccived by the judgement of the county,
or hundred, and what without.

2. Inquiry to‘be made as to what the prelates and magnates have
received for their lands from each of their hundreds, townships, and men.

3. Inquiry to be made from those who havg had the custody of other
bailiwicks of the King. .

4. And from the King's bailiffs, what has been giveh them, and what
they have demanded.

5. The chattels of those who have fled, or heen convicted by the
Assize of Clarendon, to be inquired into, and enrolled. And inquest
to be made whether any one has been wrongfully accused for gain or
malicd, or whether any criminal has been released for money.

6. Inquiry to be made into the aids for marrying the King's
daughter, what was paid, and to whom, fiom each hundred and
townghip.

. Inquiry to be made into the receipts of the foresters and bailiffs,
and into the forfeitures of the forests.

8. All accused ¥persons to give bail for their appearance, or to go
to prison.

9. Inquiry as to whether the Sheriffs, or bailiffs, have received any-
thing as hushmoney.

10. Or whether any one has been gelcased for money, or thiough
favour.

ldl. €A list to be made of those who owe homage, and have not
paid it.

12, Inquiry to be made as to the state of repair of the buildings
etc. on the King’s demesne.

13. Sheriffs and bailiffs, to swear that they will lawfully attend to
the inquest to be made on the barons' lands.

[}

Ansity of Northampton, 1176.

Contains thirteen Article-, concerned chiefly with the 1egulation of
the Judicial Courts and business, and with the maintenance of peace.

1. Any one presented to the Justices by the oath of twelve knights
of the lundred, or of twelve lawlul ficemcn, for murder, robbery, arson,

¢ or forgery, is to go to the ordeal of water, and to lose a foot if convicted.
If be be acquitted, he may remain in theszountry on finding sureties,
unless he had been charged with murder, or other disgraceful felony,
in which case he is to guit the realm within forty days.

2. No one in any borough or town is to give lodging to a stranger
for more than one night without good reason. Wheu the stranger goes,
he must go openly.

3. Any one taken in the act of committing a felony, and confessing
his guilt, cannot plead not guilty before the Justices.

4. When a freclolder dics, his heirs arc to remain in the same
possession as their father held at the day of his death. If the lord of
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. »
the fee disputes the seisin, a recoghition shall be taken by wrelve lawful
men. (Il;g:t d ancestor, p. Bg.) 'S >, v

5. The Justices, shall also 8anse a recognition to be made coggerning
dis essions, (Nowel disseisin, p. 87.)

. Fealty to be taken from earls, barons, knights, free tenants, and
even rustics, who wish to remain in the cotntry. Homage to be paid
to the King by all who have not already done so.

7. All dues and rights, which belong to the King, are to be exacted
by the Justices from half a knight’s fce and nnder, unless the matter
is too great to be setiled without the King. The Judges are to*do all
they can for the advantage of the King.

8. They are to provide for the demolition of castlcs, under penalty of
being proceeded against. 4,

9. To make inquiry concerning escheats, churches, and land in the
gilt of the King.

10. The King's bailifis are to answgr to the Exchequer for all
perquisites, except thove biclonging to the Shenffs.

11. Inquiries to be made as to the Keepers of Castles.

12. A thief is to be given into the Shenff’s custody, when caught, or
to the nearest Castellan if the Sheriff is absent,

13. Pcople who have quittcd the realm to be sought for, and if
they refuse to relurn, and stand their tiial in the King’s Cout, to
be outlawed.

Assize of Arms, 1181, N

1. 2. 3. Regulate the arms to be provided, according to position and
income.

4. Fealty to be swomn to, and the arms kept for the service of, the
King. No arms to be patted with on any pretext.

5. Armston the death of a pessessn to go to the heir; if a minor, to
be kept in ward for him. »

6. No one nced keep moie arms than are rcquired by this Assize.

7. No Jew to keep arms,

8. No one to take arms out of England, except with the King's leave.

9. The assessment to be made by lawful knights, o1 free and lawful
men of hundreds and towns.

12, No one shall buy or sell any ships ont of England. No timber
to be taken out of Iingland (p. 319).

Assize of Woodstock {or the Forest), 1184,

1. No one to trespass on the King's hunting, or forests, under the
penalties laid down by Heury 1.

2. No one to have bows, ariows, or dogs in the King's for stsAvithout |
a warrant.

3. Nothing except firewgbd (estoveria), to be taken fiom the woods,
‘and that with the cognizance of the forester.

4- Provides for the appointment of qualified and proper foresters®

5. The royal foresters to sce that the woeds of persons whgse property
lay within the royal forests are not destroyed.

6. Foresters to take an oath that they will keep the assize and not
encroach on forest privileges granted to other persons by the King.

7. When the King has hunting in a county, tyelve knights to be
appointed to keep his venison and vert (p. 64), and four knighis for
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agisting the woods (d.¢. turning cifle into them), and for receiving
pannage (3. e. privilege of Secding swipe).

9. Clerics not to trespass with impunity{ <y

10. $he King's clearances in the forests, and his encroachments and
wastes, to be viewed every third year.

11. Attendfhce at the Ferest Court necessary (modified by Magsa
Carta, Art. 44). . . ]
. 13. Every one of the age of twelve years within the jurisdiction of the
bunting shall swear to keep peace.

14. «Expeditatjon to be continued where it has been the custom,

5. No tanner, or leather blcacher, to live in the King’s forests outside

& town.
16. No hunting to take place at night.

Magna Carta.

Chicf Clanuses, witk rcfer ences to corresponding Clauses sn the A ticle;
of the Darons.

1. Church to be fice {p. 279).

2. Peliefs to be customary, ¢.¢. £100 for an ear], or baron, £5 for
a knight (p. 212). A. 5., 1.

3. 4. 5. 6. Remedy abuses of wardship and marriage (p. 213). 4.

» 2, 3.

7. G. Widows to have their dowers, and not to be forced to marry
agqinst their will. 4. 5., 4, 17.

g. 10, 11. Alleyiate treatment of debtors. 4. 5., 5.

12, No scutage or aid to be imposed, unless ger commune consilium
regni, except to ransom the King’s person, to make his eldest son
a knight, and to marry his eldest daughter once; these aids must be
reasonable, and ¢ so shall the aids of the City of London b.e' (p. 189).
A, 5., 3a. ¢

13. London, and all towns, to have their ancient Liberties and customs
(p. 268). A. B, 32.
® 14. *‘And to take the common council of the realm about assessing
an aid, other than in the thiee cases above mentioned, or about
assessing a scutage, we will cause archbishops, bishops, abbots, earls,
and gieater barons to be summoned eack severally by our letters,
and rioreover. we will cause all those who hold of us 71 capite to be
summoned &y a general summons throughk our skeriffs and bailiffs,
on a certain day, at least forty days distant, and to a certain place,
And in all letters of summons we will declare the canse of summons,
and when summons has: been made, the business assigned for the day
shall proceed, according to the advice of those present, althongh not all
who wete summoned come.’

15. No baron to take any aid from his men except the three usual
ones. A. 5., 0, 1

16, Services for a knight’s fee to be only what is due, 4. 5., 7.

17. Common Pleas shall not follow our Court, but be held in some
fixed place {p 59). 4. 5., 8.

18, 19. The King, or in his absence the Justiciar, will send to each
county four times yeaily, two Justices, who with four knights elected
by the county, are to hold assizes of Nowvel Disseisin, Mort
d’Ancestor, and Dasjein Presentment (pp. 87, 253). 4. 3., 8.

305721, 22. Fines to be propoitionate to the offence, and imposed
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= »
according 1o the oath of hon¥st men of the neighbowrhood. Ns
amercement to touch the tenergent of o fiee. man, the merchandise
of a merchant, pr*the iflage of & villein; earls and barong to be
ameroed by their equals. 4. 5., g, 10.

4 sg. No ome to be compelled to make I.:ridgel,.nnlug it is his duty.

. B, 11.

31. No Sheriff, Cons{able, Coroners, or other bailiffs of the King,
shall hold pleas of the Crown. (Z#%is goes further then A. B. 14,
which asks that no Sheriff shall meddie with pleas of the Crown without
the Coroners.) . v

25. All counties, hundreds, and tithings to be at the old ferm, saving
the King's demesne. 4. 5., 14.

26. On the death ofja debtor to the King, the Sheriff may seize
chattels to the value of the debt. 4. B., 15.

37. Property of intestates to be distributed by the next of kin, under
the supervision of the Church. 4. 8., 36.

28. No constable, or bailiff of the King, to take any comn, or chattels,
without paying at once (p. 179). 4. 5., 18,

39. Knights on service to be free from duty of castle ward. A4..8., 19.

30. No Shaiiff, or bailiff, to impress conveyances for the King's
service except with the owner's consent (p. 179). 4. 5, 20.

3t. No wood to be taken for the King’s use without consent of the
owner. A. 5., a1, -

33. The lands of those convicted of felony to be held by the Crown
for a year and 2 day only. 4. B., 23. ’

33. Wears (Kydelli), to be abolished, except on the coasts. 4. 5., 23.

34. The writ Jyaecipe shall not be issued so that a freeman shall
lose his right of jmisdiction. 4. 8., 34.

» 35. Weights and measures to be uniform. A. B, 12.

36. Nothing shall be given# or taken, for the future for the Writ of
Inquisition of life or limb, but it shall be freely granted, and noj denied
(p. 240). 4. 5., 16.

37. The wardship of land held of an intermcdiate lord by a tenaifit
who holds other Jland of the King, shall not belong te the King.
A. B., 37.

38. No one to be brought to trial on the bare word of a bailiff, with-
out trustworthy witnesses, A. 5., 28. .

39. No freeman shall be seized, or imprisoned, or disposvsse(f (of
his land), or outlawed, or exiled, or in any way injured, ‘ndr will we

o against him, or send ‘a force) agaist him, except by the lawful

Jndg;ment of his equals, or by the law of the land pp. 239 sq.).
A. B, 29.

40. *To no one will we sell, or deny, or delay, right of justice,
A. B., 30.

. 41. All merchants to lafve a safe conduct throughout the country,
to buy and sell without any evil tolls according to ancient and lgwiul
customs; in time of war foreign merchants to be detained until it is
scen how Lnglish merchants are treattd by the enemy (p. 232).
A. B, 31

43. Frcedom of entering, and quitting, the realm allowed, except in
war time. 4. B, 33.

43- The termnts of escheated baronies to pay the same relief as if the
Lazonics were still held of the barons. 4. 5., 30. -
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44 Personp dwelling outside the f8ests need not attend the forest
courts, unless impleaded.(p® 184). A.(8., tig.

45. Cgnstables, Sheriffs, and bailiffs to be appointed from those who
know the law, and will keep it. 4. 5., 4a.

46. Barons who have founded abbeys to have the custody of them,
when vacant. 4, B.f43. ¢

47. All forests afforested in John's reign to by disafforested (p. 184,
H. B., 47.

48. All evil customs connected with forests to be inquired into by
twelve ssworn knights elected in each county, and to be abolished
(p-184). 4. 5., 39. . . . )

49. All hostages, and title deeds, deliveted to the King as secuity
of peace, or of faithful service, to be given bacl. A. B., 38.

50. Ceitainindividuals to be removed fiom their bailiv.icks. 4.5, 4o.

5 ng All foreigners and mercenmies to guit the realm (p. 312).
A, B, 41. P

52. Restitution to be made to those unlawfully dispossessed ; disputed
cases to be settled by twenty-five barons. 4. 5.. 25.

53. Justice to be done in disafforesting, after the King’s 1eturn from
the Ciusade.

£4. No one shall be seized, or imprisoned, on account of the appeal
of a woman about the death of any one but her husband.

55. €Unjust fines to be remitted. 4. 5., 37.

50. 57. 58. Justice to be dune to the Welsh, in cases where they have
been ill-used, A. 5. 44, 45.

59. The rights of Alexander of Scotland to be 1estored. A4 B., 46.

Go. All the aforesaid customs and libcrties to be obseived by the
Clergy and I aity to their retaincts. 1. 5., 48.

61. Provides for the proper execution of the provisions of the Chaiteg
by a Committee of twenty-five batons. 4. 5., 40. ¢

62 Announces the reconciliation between the King and people.

63. The English Chuich to be free, and every one in the kumgdon: to
have and hold all the aforesaid liberties, nghts, and concessions,

Provisions of Oxford, 12;8.

The Church to be reformed as the Council see time or place.

ThenJusticiar, Treasurer, and Chanccllor to be appointed for a year,
and at the end to give an account of their proceedings, while in office,
to the King and Council (p. 47).

The Chancellor is to seal nothing by the sole will of the King,
b The salarics of the Judges to be 1aised, to prevent their taking

ribes.

¢ The Sheriffs to be loyal and substantial, to hold office for a year, and
to give an account of their period of ofhce (v. 249).

jlh{agmz Carta to be kept, and no tallage to.en except in accordance
with jt.

Three Pailiaments to be held annually.

The scheme ot Government is drawn out (p. 17).

Provisions of Westminster, 1259.

Re-enacted 1262, 1204, and embodied ns the Statute of Maviborough,
1267, Twenty-foursdriicles ; chief of whilk are — °

t. Limits the right to exact suit aurl scrvice, where it is not due.
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3. Ifan ﬁstate is Hable for one shit only, and is divided angongst several
heirs, the Bldest shall discharge the suit, the bthers paying their ghare.

3. Limits the gight of disfraint,

4. Exempts magnates from attendance at the Sheriff’s toum,“vhich is
to be held as was customary (p. 71).

4. Regulates Darrein Prescntment, and dhe pledguardimpediy, sbout
vacant churches.

8. Excmption to knigfuts from serving on juries.

9. 10. Check abuse of wardship, and succession.

1I. Limits the right of feudal lords to distrain. .

12, Extends to socage fenants ceitain advantages of military tenants
with regard to wardship and marriage.

13. Amercement, for 8efault of common summons, anly to be made
by the Justiciarsand Itinerant Justice.

14. Religious persons not to enter on the fee of any one without the
leave of the lord from whom the cstate i immediately held. See A/orte-
main Stalute (p. 280).

16. Pleas of false judgement made in the court of his tenanty, to be
reserved for the King.

18. Distraint on freehold requires the royal writ.

19. 20. Against fraudulent bailiffs and farmers.

22. Death by misadventure shall not come before Itinerant Justices,
but only cases of persons feloniously killed.

Dictum de Kenilworth, 1266.

Forty-one Articies. -

1. The King to freely exeicise his dominion, authority, and royal
power, without any onc’s hindrance or contradiction, through which,
contiary to the approved rights, laws, and customs of the realm long
&stablished, the dignity of the Jling may be assailed.

2. 3- The King to respect all Liberties and Charters and to appoint
fit persons to administer Jus-ice, »

4. Grants, made spontaneously by the King, to be kept; liberties and
customs of the Church to be respected.

5. The rebels, who come into the King’s peace within forty days, to
have an amnesty.

6. Act of Resumption. »

7. Provisions of Oaford, and writings, obligations, and instruntents
conscquent thereon, Lo be annulled. -

10, Apainst purveyance (p. 179\

11. Asks for the reform of London.

12. Rebels to be able to redeem their lands.

23. Twelve Commissivners to be appointed to execute titse Pro-

visivns, which are to be fitmly obseived and maintained by the King®

and his heirs. fd

37. The King’s peace to be firmly kept.
The other Articles are mainly Articles of reconciliation and amnésty.
»

L]

Statute of Marlborough, 1267.
Is simply the Provisions of |l'estminster, 1259, in Statute forns,

Statute of Westminster I, 1275 (3 Ed. I).
Zifty one Cliuses, chicfly — »
Regulating feudal incidents such as aids and relicfs;
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Checking Gendal abuses )
Providing for the freeiom of Electi¢hs ; and
ting judicial matteis.

Statute of ortx?al.n (de viris religiosis), 1a79 (7 Ed. I, & 2).

Provides tha,t‘no religiotis® personfnor any other, shall presume to
buy or sell any lands or tenements, or under pretence of a gift, or

m, or any other title whatsoever, receive from any one, or in any
manner, either by device or craft, appropriate to himself lands or
tenemehts so that they come in any way into Mortmair (i.e. the
dead kand of a Corporation (p. 369 note), under penalty of forfeitare of
the same. Its germ may be scen in the 43rd Article of the second
re-issue of the Chartir, 121%, and in the 14theArticle of the Provisions
of Westminster. €

Btatute of Westminster XTI, June, 1385 (de donis conditionalibus,
p- 314), 13 Ed. L.

Allows entail, regulates the judiciel system, providing that Justices of
Assizesgo on circuit to every county twice or three times a year, and
confirms a good deal of previous legislation.

8tatute of Winochester, Oct. 1285.

1. Torbids the compounding, or concealment, of felonies.

3. Districts, in which felonies are committed, are to produce the bodies
of the culprits withjn foity days, or be liable.

4. Regulates the'watch and ward in towns ; strangers to be questioned,
and, if suspicious, detained ; if they will not conform to this rule, the
hue and cry to be raised.

5. High roads to be cleartd of trees and bushes up to two hundred
feet on cither side, so that robbers may ot lurk therein. '

6. Every man to have in his house ‘armour to keep the peace, accord-
ing to Yhe ancient assize.” ‘I'wo constables to hold a view of armour
tivice a year.

Btatute of Westminster 111, 1290 (yuia emplores).

Checks subinfendation (p. 214), and provides *that henceforth it
shall be lawful for any freeman to sell at will his land tenement, or
any’ part of it; provided that the receiver of the fee shall hold that
land or tL 1iement from the same chief lord, and on the same conditions

of service, and the same customs, as the alicnor of the fee foimerly
held it.’

Confirmation of the Charters, 1297.
¢ 1. AMagna Carta and the Chaiter of the Forest, aie to be kept in
every point, and published, together with the Confirmation, throughout
the kingdom. *

3.€Any judgement given contrary to these Charters to be void.

3. The Charters to be kept,in the Cathedrals, and read twice a year.

4. Those ‘who infringe the Charters to be excommunicated,

5. The aids, tasks, and piises obtained fiom the people are not to be
a precedent (p. 18).

6. No such aids, or priscs, to be taken henceforth except by the
common consent of the realm, and for the common profit, except the
ancient aids, and the due and customary prises.
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7. The Maletote of 4o/. on the’uc'k of wapl not to be dxacted with-
out the common asgent, savigg tie customs of Wool, skins, and leather
already granted by the commonalty.

Petition of Right, 1628 (3 Car. I, c. 1

Eleven Articles.

1. Quotes the Dr talligio nom concedendo (p. 19) and the Act of
3§ Ed. 111 as Statotes forbidding the King to exact tallages or loans
without the consent of Parliament. . .

2. Comphins of commissions recently issuved to levy money, and of
the punishment of imprisonment being inflicted on those refusing to pay,
in defiance of the Statnte$,

3. Quotes Ma ma Carta.

4. Quotes 28 Ed. I1I, on the liberty of the snbject.

5. Complains that these Statutes have peen violated and that on many
writs of Habeas Corpus (p. 242) no canse of imprisonment has been
shown except ‘ your Alajesty’s special command.’

6. Complains of the practice of billeting soldiers and sailors. ,

7. 8. 9. Complain of martial law being enforced against private
individnals contrary to 25 Ed. III (p. 315).

10. 11. Sum up the grievances of benevolences, illegal taxation,
illegal imprisonment, billeting, and martial law, and pray for relaf.

This ¢Petition’ became a Statute by the assent of the King, ¢ Soéf
droit_fait come est desird.’

Habens Corpus Act, 1679 (31 Car. 11, c. 2).

Twenty-one Articles.

* 2. Mentjons the frequency of illegal imprisonment, and the delay in
issning Habeas Cospus writs.

2. Provides that, except in cases of commitment for treason (pp. 3~7),
or felony, gaolers must, within three days of the reception of tke
writ, produce the prisoner “before the Lord Chancellar, or Lord
Keeper of the Great Seal of England for the time being, or the
Judges, or Barons of the Comt from whence the said writ shall
jssug’; if the Court is more than twenty miles distant, the time is
extended to ten days, and if more than a hundred miles distany to
twenty days. -

5. No gaoler may plead ignorance; if a commitment is made during
the vacation time, an appeal may be made to the Chancellor, or one of
the Judges, who shall issue a writ retnrnable within two days, and ghall
take such surcties for the prisoner’s appearance as he muy deem
advisable, unless the prisoner is ‘detained upon a legal process, order?®
or warrant out of some Cogrt that hath jurisdiction of criminal matters,’

* or is committed for an unbailable offence.

4. No Habeas Corpus to be granted in vacation time to personsheg-
lecting to demand one for two terms. .

5. gaolers refusing to make returns, or to give a copy of’the warrant
of commitment, within six hours after it is demanded, to forfeit £100
for the first offence, and £200 for the second,

6. No one s¢t at large upon any Halbeas Corpus to he re-committed
for the same offence, except by the Court having jurisdiction gf the
cause, under a penalty of £500.
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7. Persond committed for bigh treason, or felony, may be liberated on
bail, if not indicted in the second tern# of their commpitment.

8. Tk Act not to npply to cases of debt., ’

9. No one to be removed from one prison or gaol to another except
by Hlabeas Coxpus, of some g:her legal writ,

* " 10. Habeas Corpus may De obtained from the Courts of Chancery,
Exchequer, King's Bench, or Common Pleas, asid must not be denied to
any one, under a penalty of £500.

1. writ of Habeas Corpus may tun in any County Palatine
(p. 219), Cinque*Port (p. 220), or other privileged place, and into the
Channel Isles.

12, 13. 14. 15. 16. All imprisonment be)’°”3 the seas declared illegal,
except when prayed for. .

17. All offences against the Act must be sued against within two years,

18. 19. Provide against persons avoiding the Assizes by claiming
their Habeas Corpus. ¢

21. The Act not to apply to persons committed on reasonable sus-
picion of petty treason and felony.

Bill of Rights, 1689 (1 Wm. & Mar. sess. 2, ¢. 2).

1. After rehearsing the various illegal acts whereby James IT abdi-
cated,the government, and the throne was declared void, declares the
following illegal :—

(i.) The exercise of the suspending power, without the consent of
Parliament (p. 172
. (i:;.) The dispensing power, ¢ as it hath been assumed and exercised of
ate’ (p. 171).

(iii.g) TlZe)Court of Commissioners for ecclesiastical causes (p. 55).

{(iv.) Levying money by pretence of «prerogative, withow' grant f
Parliament.

(v.) Ynterference with the presentation of petitions to the King. (See
Guase of the Sevem Bishops, App. B.)

(vi.) Raising, or maintaining, a Standing Army without the consent
of Parliament (p. 315). It also enacted—

(vil.) That Protestants may keep suitable arms for their defence.

(vii.) That the election of Members of I’arliament should Le free,

(ix.) That freedom of speech in proceedings in Parliament ghall not
be questibned, except in Parliament.

(x.) That excessive bail, fines, and punishments are illegal.

(xi.) That jurors must be duly empanelled, and in cases of High
Treason must be freeholders.

(xii.)* That grants of fines and forfeitures, before conviction, are void.

(xiii.) And that ‘for the redress of grievances, and the amending,
strengthening, and preserving of the laws, 1frliament ought to be held
frequently. !

2.€1t settles the succession (i.) on William and Mary, and the heirs of
the body of Mary; (ii.) in defaunlt of such issue, on the Princess Anne
of Denmaik, and the heirs of her body, and, failing them, on the heirs
of the body of William III,

3. It substitutes new oaths to be taken ¢ by all persons of whom the
oaths of allegiance and supremacy might be required by law.’

4. Pecites the abceptance of the Crown on these conditions by
Wiliiam and Mary.
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8. Parlinment to sit to provid: for ‘the settlement of ghe religion,
laws, and liberties of this kinodony.’ *

6. All the cla in the Declaration of Right are * the truepancient,
and indubitable rights and liberties of the people of this realm.’

7. James 11 ¢ having abdicated the government,’ Willjam and Mary
are King and Queen. ¥ » -

9. Excludes from the spccession those who hold communion with the
Church of Rome, profess the Popish religion, or marry a Papist, ’

10. The Sovereign to assent, on succession, to the Act, 13 Car. II, for
disabling Papists from sitting in either House of Parliament. *

13. Declares the invalidity of dispensation by o obstante.

Act of Settlement, 1?01 (12 & 13 Wm. IIT, ¢c. 2).

1. After referfing to the Bill of Rights, which excluded Roman
Catholics from the succession, and declared that if a Papist obtained the
Crown, €the people of these realms shall be, and are thereby, absolved
of their allegiance,’ the Act settled the Crown on the Electress Sophia,
and the heirs of her body being Protestants,

2. Excludes all persons holding communion with the Cherch of
Rome, professing the Popish religion, or marrying a Papist.

3. I'rovides that, to secure the religion, laws, and liberties of the
country—

(i.) The Sovercign shall join in communion with the Chdfch of
England as by law astablished.

(ii.) No war shall be undertaken in defence of jainy territories not
belonging to the Crown of England, except with the consent of
Parliament.

(iii.) The Sovereign not to quit Great Britain and Tieland without the
Lonsent of Parlinment. R

(iv.) All matters cognizable in the Privy Council to be transacted
there, and resolutions to be signed by the councillors advising the same

. 450
(p(v.) Aliens (although naturalized, or denizens, except they are born of
English parents', declared incapable of becoming Piivy Councillors,
Members of P'arliament, of holding any civil or military post of trust, or ®
of holding lands from the Crown.

vi.) No placeman, or pcnsioner, to sit in Parliament (p. 143).¢ ,
vii.) Judges to hold office gramdis se bene gescerint. 2

(viii.) No paidon under the Great Seal to be pleadable to an im-
peachment by the Commons p. I55).

4. All laws for securing the established religion, and the liherties
of the people, to be confirmed and ratified. )

The Protestant succe-sion was confirmed, and further secured, o%
various occasions, ¢ & 1902, 13 & 14 Wm. II1, c. 6; 1706, 4 & &
Anne, c. 20; 1707, G Antle, c. 413 and 1709, 8 Aune, c. 15.

Riot Act, 1715 (1 Geo. T, st. 2, c. §),(D. 5).

Assemblies of T'welve, or more, rioters not dispersing within one heor
of being ordered by a magistrate to do so, by Proclamation in the King’s
name, shall be guilty of fclonv, and if killed whilst being dispersed %y
force, those killing them shall not be guilty of marder.
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SOME OF THE MORE IMPORTANT CASES IN
CONSTITUTIONAL HISTORY.

Ashby v. White, 17021704 (p. 113). s

Ashby, an elector of Aylesbury, brought an action against F hite, &
rctuming officer, for refusing his vote, and obtained a verdict; this
decision was reversed in the Court of Queen’s Bench, but confirmed by
the Letds, Jan,, 1704. The action of the Lords led to & quatrel with
the Commons, who declared that the decision of the rights of electors
lay with the Lower House. The dispute was ended for a time by a
seoraprtion, thenplh dhe qrestion temmned todeided,  (Su Cpea e
Aylesbury Men.)

Aylesbury Men, Case of the, 1703-1704 (p. 113) “

On the decision in Askdy v. Fi'AMe (above) being [iven, five
Aylesbury men brought actions against the retumning officers, And were
committed by the Commons for breach of privilege, A writ of error to
tke Lords was refused by the Commons, and the Upper House re.
quested the Queen to interfere. A prorogation ensued, and th¢ Ayles-
bg_:-y men, continuing their action, won their case against the feturning
officers.

‘l

Burnardiston ». Boame, 1674 (p. 112). .

An actln brought against Soame, Sheriff of Suffolk, for making a
double return in the County election ; the plaintiff, Bamardfslﬂ'f-bemg
one of those returned. KBarmardiston at first obtained a vesdict, but
this was set aside by the Exchequer Chamber, and by the Fouse of
Lords, By an Act of 1679 double retums were declared illegal, but
they have nevertheless been sanctioned by, subsequent parliamentary
usage, f

Bdle's Oase, or Case of Impositions, 1606 (pp. 198-199).

John Bate, a Turkey m{rchﬁgt, was summcfr?elz’l bgeforegzhe Exchequer
Court for refusing to pay an imposition of 5s. 64, a hundredweight on
currants. It was held that the King had power to impose the tax
because he exercised complete control over foreign trade, and because
l;ls 1:\bsolut::, as opposed to his ordinary power, could mot bé limited

Y AWa
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Bradlaugh v. Gosset, 1884 (p. 140).

An sction brought by My, Bwaedlaugh, MeMber for Northampton,
agalnst Siér Ralph Gosset, Sergeant at Arms, for excluding him Ysom the

ouse, in consequence of a resolution preventing his taking the oath in
accordance with the Farliameniary Oaths Act of 1866 429 & 30 Vict.
c. 19). It was held that the House had Yhe po&er of exclusion. ande
theiefore had the power of enforcing their action.

Burdett . Abbott, 1810 (p. 119). o

Brought for trespass by Sir Francis Burdett against the Speaker, who
had issued a warrant against him for contempt ; in the execution of this
warrant, the plaintifi’s house was broken into. The trespass was held to
be justifiable, as the pow®r of the House to commit for contempt was
undoubted, *

Bushell's Case, 1650 (p. 86, ’

Two Quakers, Mead and P’cnn, tried under the Conventicle Act (p.
291), were acquitted, contrary to the dircction of the Recordes of London.
The jury were fined for contempt, and bSuskell, their foreman, in éefault
of paymeni, was imprisoned : on his suing out his writ of Zadecas
Corpus, Lord Chief Justice Vanghan held that finding a verdict ‘against
full and manifest evidence, and against the direction of the Court,’ was
a0t sufficient ground for imprisonment. By t4és decision, the imnPanily
of juries was establisked.

Butler 2. Crouch, 1568 {p. 228). -

Involved a question of Villenage. Butler having entered on the lands
of Crouck, as being his +illein was ejected by the defendant, in whose
fgyour a decision was given,

) »

Calvin’s Case, or (ase of the Postnati, 1608 (p. 230).

James I wishell to obtain a decrsion as to whether Scofchmen
born after 1603 (fostnati) were naturalized Englishmen. An actioff
was therefore brought in the name of Robert Calvin or Colvill, born in
1605, against two persons who were alleged to have deprived him of
his estates. As an alien could not hold English land the decision of the
Exchequer Chamber in Calvin's favour, was practically a decisisn in
favour of the uaturalization of the Jfosfrati. *

Commendams, Case of, 1616 (pp. 27, 8y).

An action was brought against Neile, Bishop of Lichfield, for holding
a living #n commendam (i.¢. together with his bishopric), by two persons
who claimed the presentation to the living. James I, théteupon,
ordered the Judges not to proceed in the case until he had consulted
with them ; they disobeyed®and were severcly reprimanded.  All made
$ubmission but Clief Justice Coke, who was in conscquence dismissed
by the King.

v

Damaree and Purchase, Case of, 1710 (p. 4).

Daniel Damaree, and Geoige Zurckase, having participated in a riot,
arising out of the impeachment of 1ir. Sacheverell, were convicted
of treason; the decision being that their action in setting fire to
cerfain meeting houses, was proof presumptive of a design tae burn
down a/l meeting houses, and was therefore an overt act of levying war,
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Darnel's Oase, 1627 {p. 241).

Sir Thomas Darméi, being impritoned for refuging to give a forced
loan ¥% the King, sued out his writ of Hadeas Corgus, The Warden
of the Fleet returned that he was imprisoned ¢ by the special commiand
of the King.'s Coupsel fo:;fhe defendant argued that a specific charge
ought to be named in the warrant, while the Crown lawyers maintained

, that reasons of State often made it inexpediest to specify the charge on
which a political prisoner was detained. The judges declined to admit
Darncl to bail, but would not face the broad issue.

Eliot’s Oase, 1629 (p. 108).

Sér Jokne Eliof, Denzil Holles, and Benjamin Valentine were im-
risoned by the Court of King's Bench for words spoken in the
ommons, the judges urging that the Act of 1512 (seetStrode’s case) was

merely a private Act. These proceedings were declared illegal in 1641,
and the decision was formallysreversed by the Lords in 1668.

Ferrer’s Oase, 1543 (p. 104).

George Ferrers, 2 member of the Commons, arrested as surety for
a debt, was released by the Sergeant at Arms, acting under the
authority of the House, which also committed to prison all those con-
cerned in the arrest. The Commons, refusing a Wrér of Privilege
offergd them by the Lord Chancellor, established (1) their right to
demand the delivery of a Member, (2) their right to commit others to
prison.

Godden v. Hhes, 1686 (p. 172).
A collusive action brought by a servant of Sir Edward Holes
against his master, for breaking the provisions of the Test Act, Sir

Edward pleaded the King's dispensation, which was held to be & gond
defence. v e

Hampden’s Case, or Case of Skip-morey, 16345 (pp. 100-200).
. John Hampden refused to pay ship-money, on the ground that it was
an illegal tax. The case was tried in the Court of Exchequer. Counsel
for the defence contended that the Crown could not raise taxes without
the consent of Parliament. The Crown lawyers laid down that it was
the King’s duty to defend the country and he must not be hampered by

Acfst of Parliament. Seven Judges decided for the Crown, five for
Hampde.

Haxey’s Case, 1397 'pp. 106, 107).
Sir Tlhomas Haxey, a Member of Parliament, was imprisoned and
found guilty of treason for introducing a Bill to 1egulate the expenses of
. the Roi};l Household. He was subsequently pardoned, and his sentence
was annulled by Richard IT and again reversed in 1399, the privilege
of freedom of discussion being thus recognid¢d.

Nurray’s Case, 1751 (p. 118).

Alexander Murray, charggd by the Returning Officer of Westminster
with insulting him in the execution of his duty, was sent to Newgate,
and oidered to receive his sentcnce on his knees. He refused, and
sued out his writ of Zlabeas Corpus, but the Judges declined to admit
him to bail, holding that they had no power to judge of the privileges of
the ¥ouse, and that committal for contempt of the House of Commons
was sufficient.
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Peackam’s Osse, 1615 (p. 4). ° -
In 1615 Edmund [eackam  a claegyman, was doavicted of high treason
for baving written a sermon which made libellous reflectionfyon the

gz:;l and the government, bu’ whick had been neither printed oy pub-

Pigg v. Caley, 1617 (p. 228).

The last case in which villeinage was pleaded in a Court of Law.”
Pigy having brought an action against Caley for stealing his horse,
Caley pleaded that Pige was a villein regardant of a mmnor of which he
;tsﬁleized. Pigg declared that he was free, and the decision was in

is favour.

Proclamatiors, Caae of, 1610 (p. 171).

The Judges, headed by Lord Chief Justice Coke, decided that the
King's Proclamation could create a0 nev offence, but merely admonish
men to observe existing laws.

Prohibitions, Case of, 1607 (p. £8. .

On James I atlempting to assert the King's right to hear cases
and to give judgment thereon, it was held by Chief Justice Coke that
no such power was vested in the Sovereign, who, although he might sit
}n the Court of King's Bench, might not interfere with the conyse of

ustice.

/ Beven Bishops’ Case, 1688 (p. 245", ’

In 1688, James IT commanded a Declaration of Indulgence to be
read in all the Churches. Seven Bishops, ¢#z. Archbishop Sancroft,
Bishops Lloyd of St. Asaph, Tielawney of Biistol, Ken of Bath and
Wells, Lalse of Chichester, White of Pcterborough, and Turner of Ely,
drew up a petition against the Declaration, and were tried for a seditious
libel, but acquitted, The Bishops not only possessed as sabjétts the
right of petitioning the Crown, but, as Pceis of Parliament, they had
the right of individual access to the Sovereign.

Shirley’s Case, 1603—4 (p. 105",

Qn Sir Thomas Skirley, a Member of the Commons, being im-
prisoned for debt, his release was refused by the Warden of the Jleet,
on the ground that, if the prisoner was set at hiberty, his gacder wonld
become answerable for his debt. Skirley was, however, 1eleased at the
King’s request, and an Act was passed to the eflect (1) that any gaoler
releasing a Member of Parliament imprisoned for debt should® not
become liable to the creditor; (2z) that the creditor might®mue the
Member when Parliament l.m.d ceased to sit. °

8hirley v. Fagg, 1675.(1:. 120).

Shkirley having ag_penled to the Loids from a decision of Chnnce? in
favour of Sir John Fagg, the Commons dgclared that the Lords had no
appellate jurisdiction from the Courts of Equity. The dispute ended
in the Lords retaining their right.

Bidney’s Case, 1683 (p. 4). .
In 1683, Algernon Stdncy. being tried on a charge of high treason for
halg participated in the Rye House Plot, was convicted through the

Z 2
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Tt
admission, fnstead of & gecond witness, of a manuscript found in his
house, which containefl certain remarks pf a treagonable nature. (Ses
Peackgpi’s Case.) P

Bkinner g. The East India Oompany, 1668 (p. 120).

Skinner made a shecessfllt appeal to the Lords against the Company,
who theicupon addressed a petition to the Commons. The latter denied
that the Lords possessed original jurisdiction and a violent quarrel
between the two Houses was the result, ending in a reconciliation at the
instance of the Xing. The Lords have not exercised an original juris-
diction in civil actions since this time,

Smalley’s Case, 1575 (p. 103). & -

Smalley, the servant of Arthur 1lall, a Member of the House of
Commons, being imprisoned for debt, was released by the Serjeant at
Arms. Subsequently, howeve, he was punished for having traudulently
obtained his release with the object of frecing himself from the obligation
of the(debt.

Sommersett’s Oase, 1771. Sommerset!, a slave, being brought te
England, left his master, who thereupon detained him with the object of
gettigg him conveyed abroad, and sold. A writ of Habeas Corpus being
issued, it was decided by Lord Chief Justice Mansfield that slaves, land-
ing in England, obtain their freedom, and cannot be compelled to lcave
the country. .

Stockdale . Hansard, 1R36-40 (pp. 110, 246).

An action for libel was brought against Messrs. Hansard, the par-
liamentary printers, for printing a report, by oider of the Gommons,In
which a book by Stockdale was desciibed as ¢ disgusting and obscene.’
The defence was the order and privilege of the Commons; the Court of
{Jueen's Bench refused to admit this plea, and Lord Denman laid down
that no one who published a parliamentary report containing a libel on
any man, might plead the authority of the Lower House as a justification.
The threatened collision between Parliament and the law courts was
averted by the passing of an Act (3 & 4 Vict. c. g), which provided that
all.ptoceedings against persons who had published reports under the
authoritynf either House should Le stayed on production of a certificate
stating that such publication was sanctioned by Pailiament.

8irode’s Case, 1512 (p. 107).

Rickard Strode, a Member of Pailiament, was imprisoned by the
* Stannary Courts (p. 66), for having introduced a Bill to regulate the tin
mines. Strode was released by Writ of rivilege, and an Act was
passed declaring *all suits and condemnatiods for a Bill, or speaking in'
anyunatter concerning the Parliament to be utterly void and of none
eflect.’ (4 Hen. VII1, c. 8.) |

-

Thomas z. Sorrell, 1674 (p. 172). '

An Act, 7 Ed. V1, 1553, forbade the sale of wine without & licence.
James I having relaxed this Statute in favour of the Vintner's Company,
of which Soirell wa's a member, an action was brought by the plaintiff
againit the defendant for selling wine without a licence, but jt was held
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th;,;d]' ames patent, granted mom obrtante any, Act to the qpntrary, was
“ L]

Thorpe’s Oase, 1453 (p. 104).

Thomas Thorpe, Speaker of the Lower House, was imprisoned at the
instance of the Duke of York. The Com:gons aypealed®to the Lords,
who referred the matter to the Tudges. The latter declared that Members
of Parliament arrested on any charge except treacon, felony, or breach of
the peace, were nsually allowed to discharge their parliamentary duties,
but declined to adjudicate on the particular question bgfore therm The
Lords refused to release Thorpe, and the Commons were admonished to
clect & new Speaker. Thorpe was subsequently released and the pro-
ceedings were characterizyd as ¢ begot'en by the iniquity of the times.’

Throckmorton’s Case, 1554 (pPp. 54- 86).

Sir Nicholas Throckmorton wag tried for Lhigh treason, and acquitted ;
thereupon the jury were imprisoned, and heavily fined, by the Court of
Star Chamber.

Wason v. Walter, 1868 (pp. 110, 246).

An action was brought against the proprietor of the Zimes for
publishing a parliamentary debate which contained passages reflecting
on the plaintiff. The court decided that a newspaper was justifed in
publishing a faithful report of a pailiamentary debate, with fair coniments
on the proceedings, even though the character of an individual were
injurtously affccted therehy. -

‘Wilkes . Wood, 1763 (p. 243)-

A general warrant had been issucd against the aunthors, printers, and
publishers pf No. 45 of the Noyth Briton, and under its anthority forty-
nine arrests had been made. "The edilor, Fi'i/kes, bronght an action
against the messengers who had effected the arrests and the Seqretaries
of State who had authorised them. The court held that gemergl
waryanis were illegal and awarded heavy damages to the plaintiff,

BEntick p. Carrington, 1765 (p. 243).

In 1762 Lord alifax had issued a general search warrant empowering
meslengers to seize the perron, books aud papers of Jokn DLntick.
When the question came before the law courts, Lord Camden wholly
denied the legality of such warrants. -
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¢
SHOBT REFERENCES TO CANADA, AUSTRALIA, AND
. SOUTH AFRICA.

Canada. »
& Canada is the birtﬂphee 8f colonial self-government, and developed
between the years 1840 and 1850 ; but the 1aminion of Canada, as we
know it to-day, was crystallized in the British North America Act, 1867
(30 Vigt. c. 3), which granted a * constitution similar in principle to that
of the United Kifigdom.” Legislation is by the Dominion Parliament
and the Provincial Pasliaments. The Senate of the Dominion Parlia-
ment is nominated by the Governor-General, and the members hold
their seats for life. The representation is propUrtioned to the population
of each Province. Certain subjects are assigned to the Provincial Parlia-
ments and others to the Dominion Parliament, but in case of conflict
the latter prevails. The Constitution is the law of the land, and, except
within certain narrow limits allowed by the Act of 1867%, it can only be
altered by the sovereign power of the British Parliament. Legisiation
of the’ Province is subject to the veto of the Governor-General, who
appoints and can also dismiss the Lieutenant-Governors of the Provinces®.

Australia. .

The Commonwealth of Australia Constitntion Act (63 & 64 Vict.
¢. 12) bronght all Australia under one Goveinor-General and a Common-
wealth Parliament, and is in the strictest sense a federal government.
The Parliament off the Commonwealth is constituted so as to guarantee
within reasonable limits the maintenance of the rights of each State.
‘The House of Representatives represents numbers, whereas in the Senate
each of the Original States is entitled to an equal number of Senators
irrespective of its size or population. Eszch State sends six Sznators for
six years. Parliaments of the States have untestricted power of legisla-
tion, bitt the Commonwealth Parliament is restricted to certain subjects
affecting the Commonwealth as a whole. Should, however, a State Par-
liament legislate on a snbject assigned to the Commonwealth Parliament
in a sense repugnant to that of the Federal Legislature the latter would
prevail. The Governors of the States are appointed by the Crown !,

Bouth Afrios. !

The South Africa Act, 1909 (9 Fd. VII. c. g) brought United South
Africa infu being, and gave a Constitution to that Colony somewhat
similar to the self~governing Colonies of Canada and Australia. The
Governor-General is appointed by the King, and has the nnusunal power
of being,able to dissolve hoth the Senate and the House of Assembly
simultaneously, or to dissolve the Assembly only. The Senate may not,
however, be dissolved during the first ten yeags. The Hounse of Assembly
is to be composed of members dirzctly chtsen by the voters of the,
Uniqp.  Reference should be made to ‘South "Africa Union," by
A. Berriedale Keith, Esq., in 7%e Jowrnal of the Society of Comparative
Legislation {New Seiies, No, L1), October 1goog,

! As to all non-soveieign law-making bodies and federal governments
reference should be made to Anson’s Zaw and Custom of the Constitu-
tion and to Dicey’s Jaw of the Constitution, where the “subject is most
fully d€alt with.
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AT the time of going to press the Constitutional question, whick has
become so acute durmg the present year, has not been settled, thdugh several
suggestions have been made towards finding a solution of the difficulty.
The House of Lords themselves have put forward schemes for their own
reform, and the House %f Commons has a Bill alieady prepared to pass
when Parliament’meets in 1gr1. What will be the result of that Bill it is
not easy to forecast.

The Rosebery Committee, which considered the whole matter very care-
fully, made many useful and far-reaching proposals for the 1cform of the
Iouse of Lords, foremost among which was the reducing of the numter of
peers entitled to sit and the eliminating of the hereditaty principle altogether
by cansing the right to sit to be subject to clection or having held or holding
some high office under the Crown, and slso the making of a number of Life
Peers exclusive of the Lords of Appeal in Ordinary. In the event of a
deadlock between the two Houses, the will of the people was ® be ascer-
tained by the Referendum, i.e. submitting the question to the peop'e fOr
their dircet opinion on it,

‘The Government in power, however. proposc to Hss 2 1l curtailing the
YVeto of the Lords to the extent that should a Bill be sent up from the
Commons three times in one Parliament and the Lords refuse to pass it,
the Goverpment may take it straight to the Throne for Assent without the
sanction of the Honse of Londs,

There has also been a suguestion that should the ITouse of Lords not

ass the Parliament Bill as proposed by the House of Commons the Piime

inister shonkd get gmarantees from the King to create 500 Peers ir’ order,
to swamp the opposition in the Upper House.

All these proposals are under consideration by the Government, andwthe
discussion of their merits or demerits is not within the scope of this
Apbendix. :

APPENDIX E

THE Regency Act, 1910, provides that Queen Mary shall bécome Regent
and guardian of any child of King George V who may succeed him on the
throne until that child iygeighteen yeirs of age. It also provides that the
Regent shall not assent to any Act that alters the order of succession-to the
Crown or the Faith of the Sovereign, and that in the event of the Re
beenming a Roman Catholic or marrying 2 Roman Catholjc she shn“%:-
to be Regent or guardian,
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In places where g su'bje& has been more fully treated, the reference tn the
page or pages is placed hst, minor relerences following in crdinary

numerical sequence,

Abbots, the, 124,

Aberdeen, lLord, forms a coalition
ministry, 150,

Abhorrers, the, 147.

Acton Burnell, the Statute of, 40.

Admiral, the Lord High, 257 25%,
63, 321.

Admiraity, the Court of, 63,

Admiralty, Lords of the, 258, 321,
332,

Advertisements  of

e Parker, the, 290,

Affirmatidn, 1471, ’

Aids, 211-212, 157,

Aislabie, expelled the House, 118,

Alcred, his deposttion, 13.

Aldermen, 2068, 269, 270,

Alfred, 3, 93, 102, 207, 306, 310,

Archbishop

319,

Alken Act of 1793, the, 236,

Alienation of land, the, 21.4-216.

Alens, 32, 138, 235.

Alleginnce, natural and local, 32;
distinct f1om fealty and homaze,
32 nute 2; treason to withdiaw
subjects fiom (1581), 32.

Almonss case, 245. .

Almoner, the Lord Highy259.

Alod, 205, 204 note 1,

Amiens, Mise of, 1.

Anglo-Saxon King, the, his position,
1; increase of his power, 1,2 ; as-
sumes new titles, 2; treason to
plot against his life, 3.

Annates, 286"

Aanselm, 273, 276,

Anti-CornLaw League, the, 194, 248.
Anti-Slave Trade Assogiation, the,

248.

Ap;cnl,Courtof.Gz n.,63,66,89, 126,

Appeal, Court of Criminal, go.

Appeal, Final Court ofgin Eccle-
siastical Cases, 295-296, 8g. o

Appeals, Delegates of, 89. 295,

Appellate Jansdiction, 43, 60, 89,
4o, Q4 125, 286, 24z, 206, Sce
Supre me Court of Judicature Act,

Appropriationof Supply, 21,112,116,

Archileacon, the Court of the, 294.

Arches, the Court of, 2g5.

Areopagitica, Milton's, 244,

Argyll, the Duke of, 43. .

Armies, English, 303-319; based
on the principles of (1 allegiagee,
305-30y; (2, homage, 309-312;
(3 pay, 312-310.

Arms, the Assize of, 327, $29, 184,
189, 196, 238, &1, 306, 307,
311, 320,

Arms, the College of, 63,

Anny Act, the, 17, .

Army Council, the, 315.

Artest, freedom from, ro3~Iog, 23.

Arthur, Piince, 8. .

Auticles of Grievance of 3309 the,
1832, 191,

Articles of War, 336, 317. »

Articuli Super Cartas (x300), 19, 59,
61, 179, 184, 252, 358,

Arundel, the Larl of, (case of, 103,

Ashby . White, 336, 113, 119

Askew, Anne, racked, 81,
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\
Assize, Commission of, 233.
Assize of Arms, the. Sae Arme.
Assize, the annd, Ba.
Aszizes, legislation by, r68.
Athelings, 233,
Athelstan, 163, 18t. ‘
Attthments, the Court o, 64.
Attatnder, Bill of, 157-158, 1571, 153.
Atwyll, John, (case of), 104
Audience, the Court of, 295.
Andit of Accounts, 271, 23, 116, 117,
Augmentation, the Court of, 57, 287.
Augustine, 272.
Australin, 342,
Auxilium Vicecomitis.
Aid. )
Aylesbury men, the, "case of ), 113,
18, 120, 336.

See Sherifi’s

Bacon, Lord Chancellor, 152,

Ballot, the, 146-147.

Bangorian Controversy, the, 298,299.

Bank of Eggland, the, 197.

Rankrupts, 140.

Baxdi, the, 178.

Barnardiston v. Soame, 213, 336.

Baro, meaning of, 72 note.

Baron, the Court, 73.

Barons, the Greater, 121 and note
3, 234 ; meaning ofthe term, 124,
214 ; their relations with the
Crown, 2%4-227; articles of the
(1218), 226, 238,

Baronets, 178.

Barpnes Scaccarli, 58.

Barony, tenure by, 121, 122; by
writ, 133,

Barré, Célonel, dismissed, 109.

Barrow, 245. \

Basset, Ralph, 77.

Bastwick, 79, 244.

Bate's cast, 198-199, 336.

Beauchamp of Holt, Sir John, 123.

Beaunlort, Cardinal, 39 note 1, 285,

Beg. the compromise of, 276.

Becket, quarrels with Henry II abont
the Sheliff’s Aid, 185, 277.

Bede, 33. ) .

Bedford, Duke of, appointed regent
by Parliament, 30, 37.

Belesme, Robert of, 225.

Bell, Mr,, 107. .

Benefit of Clergy, 81, 82,

ﬁé‘nmleneu, 200-701, 24, 186.
Beresford, Sir Simon de, (case of),
'155. ¢ ]

Bigod, Roger, 18, '

Billeting of soldiers, the, 316.

Bill of Rights, the, 334, 55, 9423
Testrains toyal power, 28, 8y,
192 ; on Ireedom of speech, 108;
regulates clections, 143; on the
dispensing and suspending powers,
173, 173; recognises subject’s
right to petition the Crown, 247;
declares ¢.tanding ermy illegal
unless sanctioned by Parliament,

315.

Bills, 23, 167, 168-169; private, 169,

Birinus, 272.

Bishops, the, 68, 71, 273; not tried
by their peers, 114: excluded
from House of Lords, 125, 290;
do not vote on questions of life
and death, 125, 155.

Bishops Exclusion Bill, 125, 290.

Bland, 118.

Blair, Sir Adam, impeached, 156.

Bocland, 204 note 1, 203.

Bohun, Humphrey, 1R,

Rolingbroke, impeached, 156,

Boniface V111, 280.

Book ef Rates, the, 1g2. *

Bourchier, Robert, thc first lay
Chancellor, 256, 282.

Bower thegn, the, 35, 207, 259-

Bordarii, 227.

Borh, 74.

Borhs-ealdor, 4.

Borough English, ar1. .

Boronghs, the, 129, 131, 133, 136,
137, 260. See Towps.

BOti 79'

Bradlaugh, Mr., 140, 141 note, 337.

Breteuil, Roger de, 209, 224.

Bretwalda, 33 and note I.

Bribery, of members of Parlipment,
142-143y at elections, 143-144.

Brigbot, 196.

Broad-bottomed Admipistration,the,

149.

Bromley, Sir Henry, 108.
Brotherhood, the Courts of, 67.
Buckingham, the Duke of, 152.
Burdett ». Abbott, 119; 337.
Burdett, Sir KFrancis, 119, 745.
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Bargage tenmm",tza, aty, 266,
130, 133, 138, 136,

Bllsrfh, Habert ,dé, dr;gg"ﬁ f?gm

nctuary, 82.
Bargh-mote, the, 361,
Bar i‘::a, sgo-zﬁl.

Burh 196,

Burke's Act (1773), 194.'

Bwley, Sir Simon, 151,

Burnell, Robert, a regent (1272), 30.
Burton, 70, 344.

Bushell’s case, 86, 337.

Bute, Lord, 142.

Butler, the, 35. ?

Butler . Crouch, 228, 337.

Cabal, the, 49.

Cabinet, the, 48-53; defined, 48;
efficient and non-efficient membi ro
of, 49 ; charactetistics of govern-
ment by, 51, 52.

Cabinet Councils, Sovereign ceases
to attend, 49 and note.

Calvin's case, 336, 337.

Canada, 342.

Canons of 1604, the, 298 ; 1606, 26 ;
1640, 398,

Canute, 74, 163.

<Carlisle, Parliament of, 281.

Carlisle, Statute of, 231, 173

Carr's case, 245,

Carta Mercatoria of 1303, the, 191.

Carucage, 187.

Carucate, the, 2190.

Catholic Association, the, 248,

Catholic Emancipation Act, the, 293.

Citholics, legislation agamst
Roman, 289, 392.

Censorship of the press, 243-2406.

Ceorl, the, 223, 75, 79.

Chamberlain, the Lord, 259, 35.

Chancellor, the, 255-256, 35, 53, 55,
6a, G3, 128, 150, 252.

Chaneellor of the Exclhpquer, the,
257, 35 ’

Chancery, the Court of, 62-63.

Chancery, the Roll of the, 59.

Charles I, his 1eign, 27, 28.

Chailes II, confiscates the borongh
charters, 27, 269, a70.

Charters, legislation by, 165.

Charters, Town, 2061, 2062; re.
modelled by Charles 11, 26g, 270.
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- -
Chartists, the, 147, 247, 248.
Chathasp, Lord, ot 4om4,3144.

« Chedder, Richard, (casg of), 104

Cheeke, Mr., claims batbmy of Fitz-
Walter, 1232,

Chester, Gounty Palatine of, 219.

Chippenham, the treaty of, 267

Chivalry, the Court of, 64, 76,°316.

Church, the, 272-304. Se¢ Table of
Contents, Ch. IX.

Church Cowts, See Ecclesiastical
Courts.

Cinque Torts, 220, 320; Courts of
the, 67.

Circumspecte Agatis, the writ, aBo,

» 204.

Civil List, the, 176-153.

Civil List Act, the, 143, 176,

Clarendon, Edward Hyge, Earl of,
impeached, 153.

Clarendon, Constitutions of, 324.
84, 94, 228, 227, 293; Assize of,
325, 84, 04, 237, 351,M53.

Clergy, the, summoned to Parlim-
ment, 935, 96, 296; reluctant to
attend Patliament, 296 ; disquali-
fied for a seat in Parliament, 138 ;
in Anglo-Saxon times, 273, 274; in
Edward III's reign, 281, 282
jurisdiction over, 293-296 ; incur
penalties of praemgpnire, 2853;
vote their own taxes in Convo-
cation, 296; surrender rihht of,
self-taxation, 298; obtain the
county franchise, 298. .

ClergyDiscipline Act (1840),the,294.

Clerical Disabilities Act sthe, (1852},
138.

Clericis laicos, the #ull, 280, «

Clerk, Walter, {case of), 104.

C'loveshoe, 296.

Coalition Ministries. J49°%130.

Coat and Conduct Money, 314.

Coinage, the, 185-183.

Coinage Act of 1695, the, 183.

Coining, punishment for, z7s

Coke, Chief Justice, 27,%3, 81, 88,

# 89, 127 nole, 131, .

Comitatus, the, 309, 207,

Commander-in-Chief, the, 316,

Commendams, the case of, (1616),
37, 894337.

Commendation, 2, 206 208.
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Commissions of Array, 313-314.

Commissioners Woodg ®and
Forests, the, 176.

Commoners$impeachment of, I55.

Common Law, the Courts of, 36,
58-62. See ‘King'sy Denth,
Ccinmon Pleas, Exchequer.

Common Pleas, the Court of; 59-
61, 89.

Common Preyer, the Book of; 288,
290, 298.

(Common Recovery, 2I3.

Commons, the House of :— originof,
128 ; growth of its powers uncer
Edward III and Richard 11, 21,
22, 96, 97 ; its position under the,
Lancastrian Kings, 22, 23
declares the throne vacant (168y),
14; numbers of, 136, 137, 138:
privileges of, 103-113, 114° 1173
legislation based on pctitions of,
16g , 166.

Communa qf London, the, 267-
Cenmune Concilium. Sez Maghum
Concilium and House of 1.ords.
Comptroller and Auditér General,

the, 117.

Compurgation, 74-75, 204, 200.

Coneiliom Ordinarium. See Council,
the King’s.

Confirmatio C artaram, 332-333» 303
limits royh] power of taxatiun,

« 18, 277, 186, 191; does not
mention tallage, 188,

Congé d’élire defined, 286 note 2.

Congresses, Church, 299; diccesan,
299. ¢

Causervatfies of the Peace, 254255,

Consistory Count, the, 294.

Constable, the Lord IHigh, 258, 33,

6s.
Constitutidn qf 1258, the, 16, 17;
of 1264, 17. .
Continual Council. Sez Council, the
King's.
Contru:or;; Act, the, 143.
Conventiclé Act, the, 291.
Comvocation, the Historyof, 290~300.4
Conway, General, 10y,
Lope, Mr,, 107, 117,
Coping, jobn, 245.
Copley’s case, 5117,
Copyholder:, @28.
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il
Comage, tenure by, 210,
Copn laws, the, 193-104.

» Coronerf{ the, 70.*

Corporation, &, defined, 269 note.

Corporation Act, the, 291, 292, 293.

Corrupt I'ractices, 140, 144 note 1.
See Bribegy.

Corsned, the, 76,

Colarii, 227.

Council, the King's :—origin of, 353
assumes Junctions ot regency, 30;
history of, to Hemy 111, 35-36;
history of évom Henry L11,to Henry
V1, 30-412; histors of, from Henry
VI to present day, 42—460; its re-
lations with Parliament under the
Plantagenets, 38-39; its power
under the Plantagenets and Lancas-
trians, 39-43 ; scheme of Temple
to reform, 43 ; its appcllate juris-
diction, 89. See also Curia Regis
and Privy Council.

Council of the North, the, 56.

County Councils, 255, 271.

County Court, the, 69, Yo, 71, 72,
129, 130, 132, 133, I135. .See
also Shite Moot.

County Court Act, the, (1846), 56.

Couttenay, Archbishop, 37

Cowc 1l Dr., his * Interprcter,” 26,

Cralt gilds, the, 264 205.

Crew, Chief Justice, dismissal of, 8g,

Cromwell, Lord, (case of), 106.

Ciomwell, Oliver, organises the
army, 314.

Cromwell, Thomas, 155.

Crouchback, Edmund, ¢ note 2, *

Crown, the. 1elations of,, ta Courts of
law, 88, 89 ; its legislative powers,
169-1%3; its relations with the
baronage, 224 22%. See also King,
and Prerogative.

Crown lands, the, 175-176.

Cuzia Regis, the, 83; its men.bers,
35,57 ; il powers, 36 ; history of,
ar-58; reform of by Ilenry Il, 58.
See alse Council, the King's, and
Privy Council,

Customary, the Court, 72.

Customs, 1go-192, 21, 28.

Custuma, Magna or Antiqua, 18,
191 ; Parva or Nova, 18, a1.

Cynebot, 8o.
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Damaree and Purchase case, the, .4,
337.
Danby, impeachrfient of, 1 53—1’ 55,
48 ; his use of bribery, 142.
Danegeld, 187, 250.
Danelaw, the, result of the conquest

of, 2. .
Darnel, Sir Thomas, case of, 241,
338, 27.

Dasn-elu Presentment, Assize of,

7.

Dashwood, Sir Francis, 144.

De donis conditionalibik. .See West-
minster II, Statute of.

Dcf;nder of the Faith, the title,
28s.

De heretico comburendo, Statnte of,
78, 284.

De homine replegiando, the writ,
240.

Denization, 235.

De odio et atiz, the writ, 240.

Deposition of King, the, 13; instances
before Norman Conquest., 13 ; of
Edward Hg13; of Ric. 1, 13; of
Hen. VI, 14; of James 11, 14.

Depreciation of the Coinage, 183,

Despencers, the, 20.

De tallagio non concedendo, 19, 188,

Devonshire, Lord, fined. 8o.°’

Dictum de Kenilworth, the, 331, 18,

159.

Dish thegn, 35.

Dispensing power, the, 171-172, 27,
a8,

Djsqualifications for a seat in the
Lower House, 138 141.

Distraint of kaighthood, 27, 178,
198, 199, 311.

Divine Right, 12, 23.

Division lists, 110,

Divorce Courts, the, z9f.

Domesday, 198, 34, 12y, 306,

Dukes, 124. »

Dunning, his motion, 2, 102.

Durham, County Palatinc of, 219.

Dyvnwal Moel-Mud, 162.

Ealdorman, the, 248-249, 1, 68, 71,
75, 305.

Eardulf, degosed, 13.

Earl, the, 124, 249.

Easterlings, 181.

. 349
East India Compnny, t.he._ 834~

385.,

Ecclesiastical Commknion Court,
the, 55.

Ecclesiastical Courts, the, 293-296,
w73 ; spparated from the seular,
474, 3293.

Edburga, 33. .

Ldgar, 163, 183,

Edric of Kent, 162, »

Education, the Board of, 46.

Edward the Confessor, laws of, 164.

Edward the Elder, 163, 232, 267.

Edward I, 18, 19, ¢6, 268; his
Church policy, 280-281.

+Edward 11, deposed, 13 ; his reign,
19, 20, 100, 281; employs com-
missions of array, 313.

Edward 1II, constitutional impor-
tanceof hisreign, 20, 100; Church
history during his reign, 282, 283.

Fdwaid IV, accession of, 10; re-
lations with Parliameat, 101,

Edwy, deposed, 13. »

Elections, contested, 111-113.

Flections, dounty, 1egulated, 23.

Llectors, rights of, 113,

Eliot, Sir John, (case of}, 108, 241,

Llizabeth, crown settled on, 11;
declaled illegitimate 11 ; herrule,
25 ; her ecclesiastical policy, 288-
28¢. . »

Ellesmere, Lord, upholds claims of
Court of Chancery, 63. »

Emma, Queen, owns Excter, 33, 261.

Entail, 214-215. »

Entick 2. Carrington, 243, 341.

Eorl, the, 2213, 207¢ -

Escheat, 213.

Essex, Earl of, tried for treason
(1601}, 3. »

Xthel, 2035, 204 note 1, "

Ethelbert of Keut, 162, 273,

kthelied 1 deposed, 13.

Ethelred 1I deposed, 12;
163.

s Kthelwulf, 13 note 3, 301 note. »
Exchequer and Audit Act, the, 11%.
Exchequer Chamber, the Court of,

63-64, 89.
Exchequgr, the Court of, 58, 59.
Escisc dutics, 192, 19%,

c
s laws,
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Fu:gey Wood malcontents, (case of),
€y 4. 7 r

» 4

Felltyédeﬁqu. 33 note 2; oath of,
2, 20,

Felony, appeal of, 76.

Fenm'}t':k,%}i’:john," 157. ¢ €

Ferm of the Counties, the, 177, 351.

Feormfultum, 177.

Ferrers, George, (case of), 104, 338.

Feudal incidents, 211--213; income
from, 177-178.

Feudalism in England; before the
Norman Conquest, 205-208 ; afier
the Norman Conquest, 208-213.

Fendal levy, the, 310-312,

Feundal tenures, 209-211. '

Fifteenths, 189.

Filmer, Sir Robert, 26.

Finch, hisjudgment on the Ship
Money case, 300.

Fines, judicial, 7g9; parliamentary,
117 note 2.

Fines, the Scatute of, 215.

Flma burgi, 195, 261, 266,

First fruits, 178, 286, z?y, 302,

Fitzalan, Sir John, 132,

Fitz-Harris, Edward,impeached,155.

Fitz-Osbern, William, 1egent in
1067, 29.

Five Burhs, the, 261,

¥Five Knighty) case. See Darnel.

Five %embers, the, (case of), 105.

*Five Mile Act, the, 291,

Flambard, Ranulf, 306.

Flodd, Mr., proposes reforms, 143.

Floyd’s case, 119, 120.

Folcland, 154-205; theory of M.
Vinogradoff, 304 note 1.

Fortit, Charterd: the, (1217), 16, 19,
¥9 note, 184 ; Assize of the, 327 ;
usurpatjons, checked in 1311, 20;
laws, 27, 7¢, 183-185 ; definition
of , 183 ; revenues of the, 183~
185; courts, 64, 184.

Forgery, punishable by death till
1837, 7%

Fortescue, Sir John, (case of), 112,
FArtescue, Sir JoLn, his descriptiont
of the English Coastitution, 23,

Forty-two Articles, the, 297.

Fox, Charles James, 31, 138, 149,
150; his India Bill, 549, 235;
his Libel Act, 246.

INDEX.

¢
¢
Franchise, the county, 131-133, 146 ;
the bprough, g33-’135, 14%’; the
lodger, 134. ‘
Frankalmoign, tenure by, 210,
o
Frankpledge, 74; view of, 72, 74. 351.
Frecdcl:m f‘r;:t'n arrest. See h’rtests .
Freedom of access to the Sovereign,
110,
Freedom of speech and debate, 106~

109.
Frithborh, 74.
Fyrd, the, ﬁs-aq j based on alle-

giance, 305 ; kept up by Will. I,
306; called on for foreign service,
306; reorganised by Assize of
Arms, 306, 307.

Fyrdwite, 188, 305.

Gaol delivery, commission of, 254.

Gaunt, John of, 133.

Gavelkind, tenure by, 211.

Gaveston, zo0.

General Search Warrants, 243.

General verdict, a, 247, 246.

General Warrants, 243.

George 111, increased power of
Crown under, a8 ; insanity of, 31 ;
surrenders the Crown lagds, 176. *

Gersumma reginae, 34.

Gesiths, the royal, 207, 223,

Giffard, Walter, a regeut, 3o.

Gilbert's Act, 231.

Guilds, the, 262-265 ; religious, 262;
frith, 263; merchant, 263-264;
craft, 263-26s. ,

Gloucester, Humphrey, Duke of,
nominated 1egent by Henry V, 30;
Richard, Duke of, appointed pro-
tector, 3r1.

Gloucester, Statute of, the, 216, 240.

Gncist, Dr., his view of the Royal
Council, 36.

Godden ». Males, 172, 338. ¢

Good ParliLment, the. See Parlia-
ment.

Goodwin, Sir Francis, (case of), 112,

Gordon Riots, the, 248,

Grand Assize. See Assize,

Grand Jury. See Jury.

Grand Serjeanty, tenure by, 210, 259.

Great Council, the, Sz¢ Magnum
Concilium end House of Lords.
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7
Great Contract, the, 177, 178, 182,
Greenwood, 245, -
Grenville’s Act, 314, o
Grey, Mr.,, proposals for reform,

145.
Guader, Relph de, 300, 224.
Guzlo, papal legate, 15, 29.
Guestling, the Court of, 57.
Gunhild, acquitted by Wager of

Battle, 76.

Habeas Corpus Act, the, 333, 343,
243 ; suspension of, 7B3.

Habeas Corpus, ‘writs of, 240-243,
106 ; suspension of, 243.

Half-pay system, the, 3a1.

Hall, Arthur, (case of), 117.

Hamspden. John, (case of), 199-200,
338.

Hampton Court Conference, the,
2g0.

Harding, tricd for treason, 4.

Harold Harefoot, 13.

Harthacnut, deposed, 13.

Iatton. Sir ’l% fined, 8o.

Haxey, Sir Thomas, (case of), 106-
107, 338.

Hearth Tax, 190.

‘Henry I, his succession, 8; his Char-
ter of Liberties, 323, 8, 89, 177,
184, 212, 213, 276.

Ilenry 1I, his succession, 8; his
power, 15 ; his anti-feudal policy,
235, 31T,

Henry 111, practically deposed by
Provisions of Oxford, 13; attempts
4t reform under, 16; unpopular
with the Londoners, 268; his
relations with the Pope, 279, 280.

Henry IV, accession of, 9; his claim,
9 note 2; his relations with Par-
liament, 100.

Henry V, his relations with Pailia-
meut, 100,

tlenry V1, 10, 31, 101; feposed, 14.

Henry VII, his title, 10; his illegal
exactions, 15.

Henry VIII, treason laws of, 4, 5;
his despotism, 25; organises the
navy, 3321,

Herbert, Chief Justice, his judgment
on Godden ». Hales, 172,

Hereditary succession, J-13.
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Heretogan, 1.

Eeﬂ?t, 12, 164;11;
ertford,Earl of ,chosen .

Hidage, 187. Yotectorar

Hide, the, 219.

Hi;gsh Coqmissidc\! Court, the, 25,
289 ; origin and compouiti f,
55; abolished, ib. Fon 0y O

Hlaefdige, title of, 33.

Hlaford, 323. .

Hoadley, Bishop, 298, aqq,

Hobby, Sir Edward, 10§,

Holles, Denzil, (case of) 108,

Holy Tiinity, the Fraterpity of the,
321,

$lomage, defined, 132 npte 3 .

Honour,'an, 218.’ 32 fote 3, 209

Mooker, 25.

1lome Tooke, Mr., (casq of, 138.

Horse thegn, the, 35, 256‘%. 1

Iubert Walter, 8, 185, z78.

Hagh of Lincoln, Bishop, 278,

Hundred, the, 216-217, 361,

Hundred Moot, the, yo-y1, 1m).
200,

Hundreds edldar, the, 7o, 2 7.

Iluscarls of Canute, the, 312,

I1yde, Sir Nicholas, 25.

Impeachment, 150~157, 22, 2R, 47,
50.

Impressment, for the aﬁny, 318 ; of
sailors, 318 ; of vesselg, 32;,

Tncome and Property Tax, the, rgo.

Indemnity, Acts of, 171, 291, 292,

Indulgence, declaration of, 27a,

Infangentheof, 73. »

Inhabited House Duty. 1gd,

Ini of Wessex, 162.2

Innocent 1V, 379, 280.

Inquest of Sheriffs, the, 316, 230,

Instrument of Governipeng, the, 133,
a14.

Interiegnum, 9.

Investitures, the dispute ghout, 246.

Ireland, representation of, 137, 138.

lter of 1194, 34, 251. ’

ltigerant Justices, the, 352-254, 28,

9.
James I, his title, 11, 13; his theory

of kingship, 25, 26; his procla-
mations, 177. s

L J
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James II, fosters the navy, 331;
levies customb by procipmfetion,
28 ; raiseg a standing army, 315;
his use &t the dispensing and sus-
E:nding powers,173, 173; leaves
is kingdom, 14 '
arlfthe, 249.
effreys, Judge, 269, 2j0.
‘enkes’ case, 242,
euerie, Statute de la, 238,
ewish Relief Act, the, 239.
ews, the, 237-230, 178, 181, 306.
obn, quarmels with Innocent III,
278-279; his submission, 279.
ohn de Grey, 278.
ohn of Gaunt, 9 note 2, 10 note 3
udges, under the Tudors, 88 ; under
the Stuarts, 26, 27, 88, 8¢; their
independence secured by the Act
of Settlement, 335; cannot sit in
the Lower House, 138.
Judicial Punishments. See Punish-
ments.
Jento, the, 148.
Jurisdictions, private, 73.
Jurors, immunity of, 8
Jury, the, history of, 83-87; in
civil cases, 83 ; in criminal cases,
84 ; Grand, the, 70, 85; Petty, the,
85; Jury of Afforcenient, 83.
Justice Seat,rlhe Court of, 4.
Justices in eyre, or itinerant. See
~ Itinérant Justices.
Justices of the Peace, 254~253.
Justiciar, the, 255, 29, 35, 5.

Keighley, Henry, (case of), 106.
Kent, County Palatine of, 219.
Kentish Petitiofrs, the, 118, 247.
Kin, importance attached to, 204.
King, Anglo-Saxon, 14; increase of
his power,, I, 3; assumes lew
titlgs, 3, note 2 ; deposition of, 13,
14 ; Plantagenet, 15-22; Lancas-
tslan, 23, 23; Yorkist, 23, 24;
Tuder, a4, 25, 1013 Stuart, 25,
28, 101, 102; Hanoverian, 28,
w032 ; position ¢f, at present day,

38, 29.
King’s Bench, the Court of, 61-62,

89.
Kingship in England, origin of, 1;
becomes téiritorial, 2.

INDEX.
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knlghtl of the shire, 70, 129, 130.
131, 133, 135, 130,
night's fec, 318.,

Knight Service, tenure by, 209-a1o,

Labourers, Ordinance and Statutes
of, 228, 229.

Laenland, gos.

Laets, 224, 203.

Lancaster, the
of, 67.

Lasncaster, County Palatine of, 219.

Lancaster, Henry, Earl of, head of
the counéil of regency (1337), 30.

Jancastrian Kings,fheir title, g ; their
constitutional government, 22, 23 ;
its failure, 23.

Land Tax, the, 190,

Langton, Stephen, 278, 296.

Lathe, the, 217.

Latimer, Lord, impeached, 47, 151.

Laud, Archbishop, impeached, 153.

Lawyers not to stt as ﬁnights of the
shire, 141.

Laymen, the house of, 299.

Leet, the Court, 71, 73.

Legations, 274.

Legislation, by Assizes, 164: by
provisions, 165 ; by Statute, 165,
166 ; by Ordinance, 16f; by the*
CroWwn, 169-153; byproclamation,
169, 170 ; how initiated, 167, 168;
Commons gradually gain control
over, 107-1068.

Leicester, town of, 261, 262, 269.

Letters missive, 286 note 2.

Letters Patent, 123, 125, 286 notg 2.

Lewes, Mise of, 17,

Lewis of France, Prince, 13.

Libel Act, Fox's (17¢2), 246 ; Lord
Campbell's (1843), 245.

Libel, the law of, 245-240, 79.

Liberty of Opinion, 243-~246.

Liberty of the Subject, 239-24,

Licensing 4 cts, the, 244. '

Livery, 2205 227,

Local Government Act of 1888, the,
271,

Loeil Government Board, the, 46,
232.

Lodemanage, the Court of, 67.

Lollards, the, 284. ,

London, 133, 184 ; its history to Ed-
ward I, 266-208; forfeits its Char-

Chancery Court
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ter,"269; fits Corporation “fﬂl
l'.ot:'nreflghmed, ayo. 5
, Thomas, (cage of), 117, 148.

Longchamp, Wilkiam, regent;(x 191),
29 ; deposed, 46, 268.

Long Parliament, the, S¢¢ Parlia-
ment.

Lord Lieutenant, the, 253, 307, 314.

Lord Mayor of London, the, 268.

Lord Mayor's Court, the, 63 note.

Lords, the House of:—privileges
of, 103-11§; its disputes with the
House of Commonsg 130, 121;
claims origina] juriudition, 120,
128; originof, 121 ; composition of,
124-126; numbers of, 126, 127;
functions of, 127, 128, 89; abol-
ished (1649), 127 is a Court of
Record, 127 ; is a Supreme Court

of Appeal, 118, 89.

Lords (grdainers, the. See Ordainers.

Lynch, Arthur, 140.

Lyons, Richard, 151.

Magna Carta, 338-330; limits royal
power,15; f’uchiefarticlesof, 153
reissued, 1216, 1217, 1225. 15, 16;
on common pleas, 59; on assizes,
69, 87, 88, 129, 253 ; no sheiiff to
hold plgas of the Ciown, 7q, 251;
onthe Great Council, g5 ; onrelics,
177, 212; on purveyance, I79;
on the Forest Courts, 184 ; onarbi-
trary taxation, 186, 211; oun mer-
chants, 190, 232; on wardship, 213;
on escheat, 213 ; to apply to every
ope, 226 ; on liberty of the subject,
339, 240; confirms the liberties
of the towns, 265; provides for
dismissal of the mercenaries, 312.

Magnum Concilium, 94~95, 35, 135.
See House of Lords,

Mainprize, writ of, 240,

Maintenance, 217.

Maiowdring, Dr., 26, 1528

e Maletotes, 18, 19o.

Malton, the Prior of, 103.

Manor, 218,

Manorial Courts, the, 72, 73.

Mansfield, Lord, 50, 245, 240.

Mark System, the, 203, 204.

Marlborough, Parliament of, 18 ; Sta-
tute of, 331, 72, 87,

INDeR,
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Marquises, 124.
Manbols e Bact, 568, 35,6
ai ® the Bazl, 258 ; Court
of the, 64, 65. 5 ’%f’ 4
Marghal, William, rector regis et
Tegni (1316}, 2¢.
Mshalsel, the Court of the, 66,
Martial Law, 316-318. .
Martin Marprelate, 245.
Martin, Master, 259.
Martin, Sir W3 (case ofs, 111,
Mary, Duchess of Suffolk, 11.
Mary, Queen, Ceclared illegitimate.
11; first Queen Regnant, 34; power
of Crown under, 25.
Master of the Temple, the, 103,
Maud, Empress, 8.
Mayor, the, 208, 269, 270;
Mayor of London, 268.
Melville, Henry Dundas,”Lord, im-
peached, 157.

Mercenary troops, 312.

Merchant Adventurers, the, 234.

Merchants, 232-235; Stafliteof, 233,

Merchant Gilds, the, 263-264.

Merton, Sta?xte of, 71, 87.

Mesne Lords, 211,

Metropolitan Board of Works, the,
250, 271,

Middlesex, Lionel CranfieldEarl of,
132,

Mildmay, Mr., 122, 4

Military service, term of, 310, g16.

Military systems, English, 305~319 ;
(1) allegiance, 305-309; (2)hom-
age, 309-312 3 (3) pay, 312—318.

Militia, the, Anglo-Saxon, 305-307;
modern, 307-308. e

Millenaty petition, the, z2go.

Maller, (case of), 110.

Minister, the Prime. Sez Prime Min.
ister, .

Ministerial responsibiftty, 21, 46-
48. See also Cabinet, g

Minors, disqualified for sitting in
House of Commons, 138. v

Mist’s Journal, 119. .

Mitchell, Sir Francis, 152,

Mitchell, John, 1407 «

Mompesson, Sir Giles, 152, 201.

Monasteries, suppression of the, 287

Money Bills, originate with the Com-
mons, 119, 115, 169,

a
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Money grants, originated by House
of Commons,% 3, 114, 135,%69.
Mono‘poli? 301-103, 35, 37.
Montfort, Simon de, 18, 130, 326.
Moravians, allowed to affirm, 141.
Morley, Mr, J. (isc.),,gives four
féitures of Cabinet government, 51.
Mortimer, Roger, a regent (1272), 30.
Mort d'ancestor, Assize of, 87.
Mortmain,Statute of, 40, 280, 283.
Morton’s fork, 200,
Mortuary fees, 285.
Moveables, taxation of, 188-189,
18g, 196,

Mowbray, Robert, Earl of Northum-
berland, 224. ‘
Mund, Ureach of, punishable by

fine, %9.
MunicipalCorporations Act,the,250.
Murdrum, %o.
Murray, Alexander, (case of), 118,
8

38.
Mutilatiop  See Punishments,
Hutiny Act, the, 315, 316, 317,

National Debt, the, 197-198.

National Debt Act, the, 198.

Naturalisation, 235, 236.

Naturalisation Act, the, (1870), 323,
44 236.

Naval Discipline Act, the, 322,

Navigation' Act, the, of 1381, 320.

Navy; the, 319-322 ; Anglo-Saxon,
319; Norman and Plantagenet,
gao; Tudor, 321 ; Stuan,
321,

Neville, Lord, impeached, 47, 151.

Neville,Sir Edward, 122.

Newark, 137. ¢,

New Monarchy, causes which led to
the, 23-24.

Nisi Prius, Commission of, 254.

Nonconformists, the, 290, 291, 292.

Nonjurors, the, 292.

Nnrfolk, Duke of, tried fortreason, 3.

Northampton, Assize of, 3:6, 87,
213, 451, 253.

North Briton, No. 45 of the, 243,

245.
North, Lord, his Coalition with Fox,
149.
Novel disseisin, Assize of, 87.
Nowell, Dry, 111. ’

INDEX.
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Gath of fealty, the, 3; of alleglance,
(140, 141, 292; of 1701, 26; of

Supremacy, 148, 292.

Oaths Act o{ ISﬁ‘ﬂle, 339; of 1888,
141.

Occasional Conformity Act, the, 293.

Qdo, Earl of Kent, 29, 224.
'Donovaf. Rossa, 140.

Oferhyrnes, 79.

Offices, sale of, by the Crown, 178.

Ondeby, William, 111.

Ordainers, the Lords (1310), 19, 47,

100,

Ordeal, 7876, 84,,

Orders in Council, 45, 167.

Ordénance, legislation by, 165, 166-
167.

OrdixZances of 1310and 1311, 19, 59,
98, 105, 175, 180, 182, 258.

Orford, Lord, impeached, 156.

Orleton, Adam, 281,

Ormond,the Duke of,impeached, 156.

Oswi of Northumbria, 273.

Ouster le mein, 213.

Outlawry, abolished in civil cases,
237. ¢

Outlaws, 237.

Oxford, borough of, 144.

Oxford, Lord, impeached (1715), 48,

156, ¢

Oxfgrd, the Earl of, fined by Heary
VI1I, 8o, 237.

Oxford, Provisions of. .SesProvisions.

Oyer and Terminer, commission of,
254.

Palace Court, the, 66. '

Palatine Counties, 219, 209; Courts
of the, 67.

Palmer's case, 11%.

Papalbulls treasonabletointroduce, 3.

Parke, Sir James, 125.

Parker, Archbishop, his ¢ Advertisc-
ments,” 290. ,

Parliamed, treasonableto intimidate,
53 Edward I admits Commons to,
18; increase of its powers under
Edward 111, 20, 21 ; subservient
to Richard I1, 22 ; increased power
under the Lancastrians, 23 ; under
the Tudors, 25 ; powers of, increas-
ed by Bill of Rights, 28; not to be
packed with placemen (Act of Set-
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»
tlement), 28 ; relations of, to Roinl
Council, 38, 39 ; name first uged,
g5 note; growth of the repre-
sentative printiple, 95, 128-131;
divided into two Houses, 96, 135 ;
powers of, g6, 97 ; summons, dura-
tion and dissolution_of, 97-99;
its relation to the CroWn, 99~102 ;
privilege of, 103~119 ; double re-
turn to, 113 ; increase in number
of members of, 136-137. See also
Commons, House of; Lords,House
of, and Prerogative. §

Parliament, thegsAddled, 160; of
Bats, 160; Darebcne'’s, 160; of
Carlisle, 281 ; FKirst Convention,
97, 161 ; Second Convention, ib. ;
Good, 47, 180; Long, &35, 56, 98,
10y, 199, 307 ; Mad, 16; Model,
95, 128, 131, 136; Pensionary,

9, 161 ; Reformation, 2585-287;
ump, 160; Short, 160; Un-
learned, 141, 160; Wonde:ful or
Merciless, 131.
Tantivsorninng Gtk S e, (SRR,
239.

Parlizmentary Test Act, the, 292,

Parry, Dr., .case o), 117.

Party, definition of, 147 note 1.

Party Gofernmen?, 147-1409. ¢

Passage, the Cout of, (Liverpool),
62 note.

Passive obedicnee, 36.

Patents, 201.

Paulinus, 272.

Pay, military service for, 312-5106.

Peace, Commission of the, 254.

Peacham, (case of), 4. 81, 339.

Peasants’ revolt, the, 228,

Peckham, Archbishop, 280, 296.

Peculiars, the Court of, 295.

Peel, Sir Robert, 112, 194.

Peerage Bill, the, (1719). 123.

Peers, greation of, 122-124; lay,

134; Spiritual, 124, $5; Lile,
125, 126; Representative, 120;
profuse creation of, 3127 ; Englizh,
Scotch, and Irish representative,
cannot sit in Commons, 140. Sz
Lords, House of.

Peine forte et dure, 79, 85.

Pelhams, the, 80, 143, 149.

Pembroke, Earl of, 8, 15.
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Penda, 273,
Penmedg, Timothy? his stntence, 31.
Penry, 245. 5

Pensions, 138.

Pepys, Samuel, 8;’ I.

Peguzzi, tpe, 178, o

Peter de 1a Mare, (case of), 100.

Peter’s pence, 274, 283, 283. 286.

Petition of Right, 333, 19 27, 186,
188, 193, 291, 241, $17-

Petitioners, the, 147.

Petitions, of th-- CommoP$, 165-165.

Petitions, the presentation of, 246-
247.

Petit Serjeanty, tenure BY, 210.

Jetty Sessions, 254.

Philipot, John, 116.

Phiipot, John, 320,

Pickering, 1.ord Keeperm108.

Pigg ». Caley, 228, 339.

Pipe Roll, the, 39.

Pitt, William. on the regency (1788),
315 on a Prime MAister, 325
proposals for reforms '44. 1453
sintdry oo Sie s Uaddll, 2,

Pius V, the #ull of, 289
Place Bill, the, 143.
Pleas of the Ciown, 175
Plesaunce, Le, 198,
Pluries Writ, 241.

Pole, Michael de la, 47,857

Pulice, Anglo-Saxon, 7% 74,

Political agitation, 247-24%

Poll Tax, 189, 190.

Poor Law Amendment Act, the,®3

Poor Law Lioard, the, 42+ 232.

Poor Law Commissione™® 332-

Poor Laws, the, 229-232-

Yortland, Loid, 156#

Port recve, the, 260.

Postnati, case of the, ,36, 337

Post Office, the, 193. #

Praeinunire, Statute of, 253. 38%

Praemunire, a, defined, 253 note 2.

Preemption, 179 note 1. M

Prerogative, Toyal ; definedp 1§ note
3; of Anglo-Saxon and _NO"““"

o Kings. 14; reasons fofdts increasé,
14; of Plantagenets, 15 ; limited by
Provisions of Oxford, 17 ; limited
by Confirmatio Cartarum, 18;
limited by Ordinances of 1311, 20,
declaration concerning? (1399),23;

Aadz2
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)
checks on, at accession of Henry
V1, 24 ; undet the Tudors, a4—25;
Stuart theory of, 25-36; judges
declarati®n of 1610, 26 ; restraints
placed on by the Petition of Right,
%ix ; restraints® placed,on bygthe

1 of Rights, 28, 334: extent
29; in

of at present time, 28,
Ses also

legislation, 169-173.
Clgown axd King. ,7

Prerogative Court, the, 295.

Presbyterianism, 288, ago, 291.

Presentment, jury of, 70, 8g5; of
Englishry, 74.

Press, censorship of the, 243-344.

Prime Minister, the, 53.

Primer Seisin, 212.

Prisage, 190, 192,

Privilege of Parliament, 103-119;
common to hoth houses, 103-113 ;
special privileges of the Lords,
113-114 ; special privileges of the
Commaas, 114-117; howenforced,

® 11%7-110.

P'rivy Council, examined prisoner
charged with treasong6 ; term first
used under Henry VI, 42 ; history
of, from Henry VI to present day,
42-46 ; powers of, 44, 45; Tem-
ple's scheme to reform, 45;
Committeeof, 44, 45, 40 ; Judicial
Commitfce of, 45, 89, 2953
relation of, to the Cabinct, 49.
See also Council, the King’s.

Priwy Councillors, 43, 43 ; privilege
of, 46; salary of, in 1406 aud
1431, 30 note 1.

Privy Séal, the Lord, 257.

Peine Court, the, 65.

Probate Courts, 296,

Probate fees, 285.

Proclamitiops, 16g—t71, 1€7; Sta-
tyte of, 130, 35, 54 ; case of, 171,

1

339-

Prohibitions, case of, 83, 339.

Property, tax on succession to per-
sonal.exgo.

Frotest, the right to record a, 113,

Provincial Courts of the province of
Canterbury, the, 295.

Provincial Courts of the province of
York, the, 295.

Provisions, degisiation by, 165.

INDEX.

.l
Provisions of Oxford, 330, 16, 17,

ﬂgs note, 1;9, 252,

‘ovisiens of Waestminster, 330, 17,
732, 380, o

Provisors, Statute of, 2832, 383, 40.

Proxies, 113.

Prynne, 79, 344.

Public rship Regulation Act
(1874), 45, 299.

Punishments, 77-81 ; capital, 77-78;
mutilation, 78, 79 ; peine forte et
dure, 79; fines, 79 ; torture, 80, 81.

Purchase, gr se of, 4.

Pauritans, the, 204291,

I’urveyance, 159-181, 20, 204.

Quakers, allowed to affirm, 141.

Quarter Sessions, 254.

Queen Anne’s Bounty, 303.

Queen, Consort, 33; gold, 34 ; title
of, 33; regnant, 34.

Quia Emptores, Statute of, 332, 131,
ar4, 218,

Rageman, Statute of, 40.

Rape, the, 217.

Rates, county, 196, 197 ; borough,
197 ; poor, I97.

Recognitors, inguest by sworn, 75,
83788. See Jury. .

Record, a Court of, defined, 57 note
1, 12%.

Redistribution of Seats Aet (1883),

137,

Reed, Alderman, 201.

Reeve, the, 129, 218, 260,

Reform Act of 1832, 145-146, 51,
133, 134, 137, 144, 239; of 1867,
133, 134, 146.

Regard, the Court of, G4.

Regencies, 2g-32; Acts to regulate,
(1751), 31; (1765), 31; (1788), 32;
(1811), 33.

Regent, a, king has no power to
nominske, 3o; must be appointed
by Parfiament, 31. '

Reliefs, 212, 177, 209,

Representation, growth of the prin.
ciple of, 95, 129-131.

Representation of the People Act
(1884), 133, 134

Requests, Court of, the, 55-56.

Requests, Masters of, 55.
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. .
Responsibility of Ministers. See
inisterial Responsibility.
Resumption, of, 175. *
Return, a double, 112.
Retuming Officer, the, 133.
Revenue Officers, disfranchised, 144.
Revenue, the, of the Crpwn ; Crown
lands, 175; ferm of" the shires,
177 ; feudal, 177; sale of offices,
148 ; pleas of the Crown, ib. ; from
the Church, ib.; from the Jews, ib.;
miscellaneous, ib. ; from purvey-
ance, 179-180 ; fronfsthe coinage,
181~183 ; from the forests, 183-
185; from direct taxation, 787-
190 ; from indirect taxation, 191 -

193.
Rhugddlan, the Statute of, 59.
Richard 11, accession of, 9 ; deposed,
13, 32 ; his reign, 23, 100,
Richard III, accession of, 10; his
relations with Parliament, 101.
Richmond, Duke of, 144.
Riding, 217.
Rigt Ay, s £85 5
Roches, Petdldes, 29.
Roger of Salisbury, Bishop, 276.
Roman Catholic Relief Act, 138.
Rom-feoh. See Peter’s Pence,
Root and Branch Bill, the, 280.
Rothschild, Baron, 239.
Rupert, Prince, 321.
Russell, Lord Jobn, brings in the
Reform Bill, 145,
Russel], tried for treason, 4.

Sd% and Soc, 73, 206.
Saladin Tithe, the, 129, 189, 196,

250.

Sal?ord Hundred Court, the, (Man-
chesterY, 02 note,

Salisbury, Lord, fined, 8o.

Salisbury, the meeting at, (1086,
200,36, 311

Sancroft, Archbishop, 292.

Sanctuary, privilege of, 82-83.

Sandys, Sir Edwin, (case of), o8,

Savage, John, (case of), 104.

Scavenger's davghter, the, 81.

Schism Act, the, 292.

Scot and Lot, 134.

Scotch Marches, Conrts of the, g0
note 3.
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Scotland, representatiop, of, 137, 138.

Scrdzgy, Chief Jutice, imp{'{x’chzd ,
156 ; judgment on Cagr's case, 245

Scrope, Sir Richard 8¢, first lay
Treasurer, 256,

Samtage, 388, 19%, 31Q, 251, 3IY.

Secresy of Debate, 109, 110,

Secretaries of State, the, 257, *

Sees left vacant, 178.

Sclden, 241. .

Select Committees, 16,

Select Vestry Act, the, 231,

Septennial Act, the, gy,

Seifs, 223.

Serjeanty, tenure by Grand, 210, 259;

o tenure by Petit, 210,

Settlement, Act of, the, 33z, 13, 28,
445 45, 48, 89, 143, 115, 236.

Seven Bishops, the, 2454

Sewers, Court of the Com]nissioners
of, 67.

Shaftesbury, the borough of, its
election petition, 11y

Shaftesbury, Lord, 118,

Sihevimgreor, S Willioy, g2,

Sheldon, Agchbishop, 398.

shepway, the Court of, 6y,

sheriff, the, 249-252. 59, 68, 69,
70, 84-(87) '”:11 32,133,135, 136,
141, 164, 177, 194, 195, 255, 261.

Shemifs hid thel (A5 265, 201,
Woodstock (1163), 185.

Sheriff's Touin, the. Sze T,

shipgeld, 187,

Ship-money case, the, 199-a08, 27,
338.

Shire, the, 216. o

Shire-moot, the, 68—70; be‘fore Nor-
man Conquest, 68, 293 ; eufter
Norman Couquest, 68-70, 309.
Sez also County Couyt,

Shirley, Sir Thomas, gtast of), 103
339.

Shirlgy v. Fagg, 130, 339,

Shrewsbury, Duke of, the last Isord
High Treasurer, 250, °

Sicily, Crown of, offered®o Ienry

. %II, 28:]. .( N ®

Sidney, Algernun, (casé o .

h‘igeb’e'rt, deposed, 13. £ 4, 339

Sitk Weavers’ 1iots, 24%,

Sinking fupd, Walpole's, 198.

Sithusoen, 218 5
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Six Acts, the, (1819), 248.

S1x Asticles, the, '48]7. . ®

Skinner v. thg East India Company,
130, 340. 8

Slavirls, 223. 0.

Smalley, (case of),% 05, 340.

Smitlf 6‘Brlen, 140. 50 340 c

Socage, tenure by free, 210; tenure
by villein, 211,

Socages freep 209.

Sodor and Man, Bishop of, 124.

Soldiets, the pay of, temp. Edward
III, 312 note 2.

Somersett, (case of), 340.

Someis, Lord, 120, 156.

Sophia, the Electress, Crown entailed,
on her heirs (1701}, 12.

South Africa, 342.

St. Albans, the Council at, (1213),

130.

St. John, Oliver, of Marlborough,
201,

St. John, Qliver, Solicitor-General),
«*00,

Staller, the, 35, 207 note.

Stamp duties, 193, 244.

Standing Army, the, 314~31F.

Stanley, Sir Thomas, 182,

Stannaries, 221; Courts of the, 66, Gy,

Staple, the, 233, 234; merchants of
the, ib ; Ordmance of the, 167,191

Staples, Statute of, (1353), 21.

,Star Chamber, the Court of, 52-55.
79, 80; helps to increase royal
pQwer, 25, 55, 171; oligin and
members of, 53 and note 2 ;
jurisdiction and procedure, 54,
244, 245 ¢ abolished, 55.

Staers, the, 53 note 1.

Statute, legislation by, 165-166.

Steele, Richard, (case of), 118,

Steel yard, the merchants of the, 233,
234.

StepHen,accession of, 8 ; First Chaiter
of, 324 ; Second Charter of, 293;
ahenates the Church, 276, 377.

Steward, fae, 35; of the Household,
55 of Great Britain, 63, 66.

Steward, the~Loia Migh, 258-259 §
Court of the, 65, G6, 114, 150.

Steward of the Household, the Court
of the Lord, 65.

Stigand, Archlishop, depesed, 274.
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Sfockdale . Hansard, x19, 246, 340.

Storie, John, 117,

Stfafford, Thomas Wentworth, Ear
of, impeached, 153.

Strangers, excluded from Parliament,
110.

Stratford, Bishop, 13, 281.

Strickland, 6oy, ago.

Strode, Richard, (case of), 10Y, 66,

340.

Strode’s Act, 107, 108.

Stunarts, the, their reigns, 25-28;
their relstions with Parliament,
101, 102, ,.

Subinfeudation, 209, 214.

Sulm&ission of the Clergy, Act for the,
286.

Subpcena, Writ of, 63.

Subsidy, 189.

Succession to the throne, ¥-13; in
Anglo-Saxon times, 7; after the
Conquest, 7, 8; Edward 1, king by
hereditary right, 8; Lancastrian
title, 9; Yorkist title, 9, 10;
Tudor title, 10 ; succession entailed
on male heirs of H\ry VIII, 11;
James I, 12; Parliament asserts
its right to alter, 12; determined
by Act of Settlement, 13,

Summwens, Writ of, 95, 1147 121, 310,

Supremacy, Acts of, 535, 287, 289.

Supreme Court of Judicature Act
(1873), the, 59, 62, 63, 65, G7,
295. «See Appellate Jurisdiction.

Supreme Head, title of, 285, a87.

Suspending power, the, 172-173, 28.

Sweinmote, the Court of, 64.

Synods, diocesan, 296; provincial, ib.

Tacking, 1185,

‘Talents, ministry of all the, 150,

Tallage, 188, 18, 20, 186, 260,

Taltarum's case, 215.

Taxation, arbitrary under the Nor.
man kilfgs, 185; regulated by
Magna Caita, 15; regulated by
Confirmatio Cartarum, 18; regu-
lated by Statutes of Edward 111,
20, 21; regulated by the Bill of
Rights, 28, 187; regulated by
growth of Parliament’s contro)
over, 96, 186; direct, 187~190;
indirect, 190-193; how assessed,
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194, 195,496; local, 196; instafees
of s,rb? , 198-202.

Team, 73, 4

Temp’lm, the,*81, 281.

Temple, Sir W.,, tries to reform
Privy Conncil, 43.

Tenmannetale, 74.

Tenths, 189, 28g. -

Territorial Yorce, the, 309.

Test Act, the, 291, 292, 293.

Thacker, Elias, 245.

Theft, Anglo-Saxon punishments for,
77; abolition of gpath penalty
for, ib. s

Thegn, the, 222, 3, 35, 75, 79, 296,
208, 306, 300, 310.

Theodore of Tarsus, 273.

‘Theows, the, 223.

Thirty-nine Articles, the, 289, 297.

Thomas ». Sorrell, 172, 340.

Thomas of Canterbury, St.
Becket. .

Thomton, Abraham, claims trial by
battle, 77.

‘Thorpe, Thomas, speaker, (case of),
104, 341

‘Thorpe, Thomas, 111I.

Throckmorton, Sir Nicolas, 54, 86,
341.

Titl:e GCommutation Act, thg, 30I.

Tithe Rent Recovery Act, the, 30k,

Tithes, history of, 300-301.

Tithing, a, 74.

Toleration Act, the, 293.

Toll, 73.

‘Tolzey Court, the, (Bristol), 62 note.

Tories, 148.

Torture, 80-81.

Tourn, the Sheriffs, 71, 72, 74

Towns, the, 260-271, 27, 75 ; before
the Conquest, 260~-261 ; from the
Conquest to Henry IT, 261-265;
from Henry II to 1265, 265-2683
their later history, 268-271.

Towlship Moot, the, 7.

Township, the, 218, 2

Trade, Board of, 45- .

Trade and Plantations, Committee
of, 40.

Trailbiton, Writ of, 9I.

T'rained Bands, the, 307.

Treason, 140, 213; Alfred’s law of,
3; Statute of 25 Edw, I1I, 3, 182;

See

35b

(]

jodicial construction of act, 3, 43
taials for, 3, 4 ;*procedure in cases
of, 8; Tudor Acts, 4, 55
Statutes of 1715 and 1795, §;
treasonable to withdraw subjects
from their al®giance (1581), 32,

Treason Felony Act (1848), 6.

Treasurer, the, 38, 53, 58, 63, 253,
256-257.

Triennial Act, the Firt (1641)‘._ 983
the Second (1664), g9; the Third
(8694, 99.

Trinoda necessitas, the, 196, 320,
210,-305.

Trussel, Sir W, 13,

Tudors, the (sez also, King, the),
their relations with the Law
Courts, 88; their relations with
Parliament, 25, 101 ;, their use of
proclamations, 170.

Tun-gerefa, the, a60.

TunnGage and Poundage, 1932, 21, 327,
116,

Tutchin’s case, 245.

Uniformity, Acts of, 288, 289, 291,
Uniformity Amendment Act, the, 299.
Unitarians, 293.

Use, a, 215 note 4.

Uses, Statute of, 215.

Valentine, Benjamin, %ase of), 108,

Vaughan, Chief Justice, on Bushellg
case, 87; on Thomas#. Sorrell, 172.

Villeins, 227-229, 265 ; in grqss and
regardant, 228.

Villiers, Mr. Charles, 194.

Viscounts, 124. *

Volunteers, the, 398-309.

Wager, of Battle, 76, 77.

Wager of Law, 75. o _ °*

Wages o€6Memhr.n of Parllament,

135, 136.

Wales, the Council of, 56.
Wales, representation of,_134.
Wallingford, Treaty of, hx, 250.
Walpole, Robert, 52,':18, 123, ¥42,

198, 247.
Walworth, William, 116.
‘Wapentake, 216, a17.
\arden of the Stannary Courts, the
Lord, 86.
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‘Ward-mote, the, 261, 267,

Wards, the Court 0f, §6.
Wards, the ter of, 57.
‘Wards of London, the, 267.

Wardship, 312, 21 .

Wa astings, trial of, 234, 157.

Wa:ro?w. Wnl&:r, 110, 246, 341, ‘

Wealh, 223.

Wed, the, 75, 80.

‘Wensleydale, Lord, 135,

Wentworth, Paul, 107 ; Peter, 10},
108, 117 ; Thomas, 108.

Wentworth, See Straflord.

Wer, 79.

Wergild, 79, 223.

‘Westminster, Provisions of. See
Provisions.

Westminster I, Statute of, 331, 79,
8o, 179, 211, 213, 327, 204.

Westminster II, Statute of, 332, 40,
87, 213, 214, 215, 240, 253, 254.

‘Westmoreland, Lord, fined, So,

Whitby, Syfod of, 272, 273

Whigs, 148.

‘Wihtred of Kent, 16¢.

Wilford, Sir Thomas, 314,

Wilkes, John, 106, 118, 144, 243, 341

Wilkes v. Wood, 143 ; 7. Halifax, ib,

William I, elected by the Witan, 8 ;
his ecclesiastical policy, 274-275;
keeps up the fyrd, 306 ; strengthens
the ngvy, 320.

1111

INDEX.

William Rufus, his tyfinny, 2753
calls on the t‘y . for foreign
service? 306

William 111, his accession, 1a;
chooses ministers from both pare
ties, 49 ; Parliament under, 103,

Williams, Biéhop, last clerical Chan-
cellor, 256.

Williams, &nse of), 4.

Wills Act, the, (1540), 216.

Winchelsey, Archbishop, 18, 281.

Winchester, Statute of, 332, 351, 307,
311, 320, ¢

Window Tax, 190. ¢

Wite, 79.

Witenagemot, the, 92—94, 7, 13.

Witnesses, two requisite in treason
cases, 6.

Wolsey, 151.

Women, may not sit in the Lower
House, 140.

Woodmote, the Court of, 64.

Woodstock, Assize of, 184,

Wycliffe, John, his teaching, 283,

284. \

Yelverton, Christoy her, 107.

Yeomanry, the, 308, 309.

Yeomen of the Guard, the, 314.

York, Richard, Duke of, nominated
protector, 31.

Young, Thomas, (case of), 107.
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SOME PRESS NOTICES OF THE PREVIOUS EDITIONS.

‘The book is at once admirable in arrangemert, ful! of facts, and
sober in judgment. . . . Everything is extremely orderly and extremely
compact. , , . The author deserves recognition for havigg produced
a very full and a very intelligent volume."— Zumzes. -

‘Not ofte:ioes one find a book packed so full of facts and judicious
deductions relrom. Not a linc, scarcely a &ord, is wasted. Every
page is filled with well classified material.’— Po/1tical Scicnce Quarterly.

¢ The book has grown ... and is now a very stout volume. But it
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at once so compact and so up-to-date.'— Guardian. *

‘ Probably the most complete and thorough handbook of *English
constitutional history now available.'—/Zaw Quarlerly Review. .

fWe heartily commend Mr. Medley's book to teachers and—
examiners,’—Speak. . -

“Mr. Medley has contrived to pack a great deai of inforhation into
the compass of 644 pages; and his book has establighed itself*aS the
most useful summary of English constitutional history. ... Wherever
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ment of a laborious task.’—English Historical Review.
° *
Oxford: B. H. BLACKWELL, so0 and 51 Broad Street.
London: SIMI'KIN, MARSHALL & CO., LTD.



Crown 8vo, pp. awiv and 238, [cloth, phice 3576d. nel.

THE TEACHING ‘OF HISTORY.

© By PR. PSKAR JAGER.
Traxscatep sy H. J. CHAYTAR, M.A.

With an Introductisn by C. H. FIRTH, M.A., Regius Professor
of Modern History in the Universi‘t‘v of Oxford.

‘Will be useful to English teaczhers as a study in method.'— Z%e
Times.

‘ Every letture sets one thinking, and history lessons arranged on
some such method as this are certain to win the interest of the pupils
and fill them with a real love for historical study.'— 7%e Guardian.

¢ The tradslation of Dr. Oskar Jiger’s ¢ architectonic’ survey of the
histbry teaching in Prussian schools ought to be most welcome 1o those
who would like to see the reproach of our shortsighgad neglect of
organization in this mbtter swept away....We have thuch to learn
from the most systematic people now living, as a perusal of this
fascinating book and of Professor Firth’s carnest introduction will
show.’—Scarol.

¢ The striking feature of this little book is its characteristic thorough-
ness awd sugygestiveness. It will be read with protit by Canadian
history teachers who desire to make their work in the highest degree
effectire’—Zoronte Globe.

*The book is a welcome addition to the literature of the subjeot.’—
Americare Historical Revicso.

‘Dt Jaeger's‘oook should be a great help to English teachers who
wish to plan a rational scheme for their classes ; he goes minutely into
the subject, djscussing perbvds and hours, and describing how best to
preserve that sense of development and continuity that is the true
sine gud non of the history lesson. The bogk, which is admirably
translated by Mr. Chaytor, has an introduction py the Regius Professor,
of Modern, History at Oxford.'— Literary World.
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‘The editor, Mr. G. W, Forrest, has long been known ag one of the
most distinguished modern writers upon the history of British India,
and his work upon this particular topic has profoundly affected every-
thing- written in recent years about the administration of the first
(GGovernor-General of India. . . . Mr. Forrest’s work is impertant alike
for the administrator, the statesman, and the student of histor®—
2ke Ttwees.

‘It is common knowledge among stuvents or indian history that
a man bettcr qualified than Mr, G. W. Forrest to edit documents
connected with Indian administration cannot be discovered in the
British Ethpire."—Z%e Mor¥ing Post.

¢ These papers have been most judiciously chosen, ald with Mr.
Forrest’s introduction to aid him, the reader can pass the whole o
Hastings's government under review. . . . It will be invaluable to
conscientious students of Indian history.’—Z7 ke Athencum. o

‘The whole work is a contribution of value and authority to the
history of an interesting and decisive period of British rulersIndia.'—
The Nation.

*The book should be read by all who wish to understand Hastings’s
work, and to know how a grcat Englishman did a york that has
afiected the lives of millions of our fellow creatures.’—Z%e Lvening
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¢ It may be confidently recommended to candidates for Universi
and Inns oY Court examinations. . . . The subject is a difficult o
and the treatment has been successful.’~-Oxford Magazine.

‘A careful and well-arranged book on an important subject. . . . V
can recommend this book to students desirous of pursuing a topic
which the ordinary text-books are not always very ciear.'— Cambrid
Review.

‘The arrangement is scientifit, and the book is suitahle either f
the University class-room or the ordinary faw student. ... The wo
displays cgnsiderable learning, und cannot fail to be very useful n

only to students, hut to all lawyers who have not access to the larg
treatises.'-- Law Times.

« Oxfoifl: B. H. BLACKWELL, 50 and 51 Broad Street.
London: STEVENS & 5ONS, LH).‘
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THE SOCIAL COMPACT.

A Guidé to some writers on the Science and Art
< ¢ of Politics.

Designed for the use of Candidates for the Civil Service
and the Final Schools in the Universities,

By R. W. LEFE, M.A., BCL
L 4

¢ A useful guide for the rcading of students who are prepiuing for the
higher publi¢ and academical examinations in political science.’-$
~Glasgpw Herald.

‘A brief and well digested review of thg leading work of sue
writers as Hobbes, Grotius, Bentham, Humd, Spencer, Austin, and:
the othtrs whose doctrines on the science of law are set down for stud,
by English students.’~ Scotsman. '
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