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CHAPTER I

THE MEANING OF POLITICAL
CONSTITUTIONALISM

1. GENERAL

THE study of political constitutions is a branch of political
science or the science of the state. Political science, being the
science of the structure and government of political communi-
ties, is a study of society viewed from a special standpoint, and
is, therefore, intimately related to the other social sciences,
which may be classified as follows:

(1) Sociology, which is the study of all forms, civilised and
uncivilised, of human association.

(2) Economics, which is the science of man’s material well-
being.

(3) Ethics, which is the science of what man’s conduct ought
to be, and why.

(4) Social Psychology, which is the science of the behaviour
of the human animal in his social relationships.

Political science takes something from all these, for it is
concerned with a particular type of human association, and is
therefore partly sociological; with the material inferests of the
members of the state, and is therefore partly economic; with
the moral cause and effect of state action, and is therefore partly
ethical; and with the play of individual minds, whether of
governors or governed, and is therefore partly psychological.

Nevertheless, it is a distinct science, with its own materials
and data. These are found in the history of states and in their
existing forms. The political scientist is concerned with the
origin and development of the state, with its nature and organi-
sation, with its purpde and functions, and with the theory of
the state and its possible forms. Now, the student of political
constitutions is congerned with all these fzcets of the subject in
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2 Modern Political Constitutions

a certain degree. He is interested chiefly in the institutjons
which the state builds up for its peace and progress, without
which the state could not maintain itself, any more than society
could maintain itself without the state. Our subject here, there-
fore, may be divided into the four paris of which we have just
spoken as belongmg to political science as a whole and wiach
we may summarise as historical, descriptive, applied and
theoretical.

1t is our purpose here to take certain highly developed modern
states and to examine their institutions, which, taken together
in each case, are called the Constitution. Our mode of mquiry
is what is usually called the comparative method. That is to say,
we shall attempt to classify the constitutions we are to examine
on the basis of certain likenesses and differences arising out of
their history and existing form. But before doing this it will be
necessary first to define the principal terms we must use, and
secondly to trace in outline the general history of political
constitutionalism

11, SOCIETY

A study of any aspect of the state must begin with a definition
of society, since a state is a society polilically organised. A
society may be defined as any association of human Deings.
Among such peoples as the British or the I'rench, for example,
there is a vast system of relalionships among men and women
dividing them socially into groups which by no means coincide
with their political grouping. Sometimes, and more frequently,
the group is very much smaller than the state, but often it
passes right across the political frontier, and this is especially
the case in commercial relationships.

The fundamental units of the association of the members of
a community, considered socially and not politically, may be;
said to be three. The first is the family, the association into
which men are born. The second is the type of association to
which men are compelled to belong through some strong incen-
tive, such as economic, interest or socml expediency, as, for
example, a trade union or professional socigty. The third is what_
may be called thesvoluntary association, such as a club or (atj
any rate under modern conditions) a churgh, Now, while it is
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true that the state does not use its force, as a rule, actively to
interfere with such associations as these, the fact remains fhat
it could and is sometimes obliged to do so for reasons erther of
social health or of political expediency. While, on the one hand,
such associations as we have mentioned play an important part
in influencing and determining state action, on the other, many
of them could not continue to exist without the conditions which
the agency of the state alone can enforce, such as marriage laws,
rights of property, laws of contract, and so on.

III. THE STATE

Yet the state is something more than a mere collection of
families, or an agglomeration of occupational organisations, or
a referee holding the ring between the conflicting interests of
the voluntary associations which it permits to exist. In a pro-
perly organised political community the state exists for society
and not sociely for the state; yet, however socially advanced a
people may be, the society which it constitutes—made up of
families, clubs, churches, trade unions, etc.~is not to be trusted
to maintain itself without the ultimate arbitrament of force.

All associations make rules and regulations for their conduct,
and when men are associated politically these rules and regu-
lations are called laws, the power to make these being the
prerogative of the state and of no other association. Thus, in the
words of Professor Maciver, a “state is the fundamental assogi-
ation for the maintenance and development of social order,
and to ths end its central institution is endowed with the united
power of the community.” But this definition might conceivably
cover a pastoral or nomadic society which, indeed, found a bond
of union 1 the patriarch or head of the family who, in some sort,
discharged the powers of government. Such a society, however,
lacks territoriality, an indispensable condition of true political
organisation, a condition emphasised by Professor Hetherington
when he says: “The state is the institution or set of institutions,
which, in order to secure certain elementary common purpeses
and conditions of ®fe, unites under a single authority the in-
habitants of a clearly-marked territorial agea.” But what is this
“united power of the community” in the first, this “single
authority” in the second definitign? It ¥ the power or authority
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to make law."So we come to the definition given by Woodrow
Wilson: “A state is a people organised for law within a definite
territory.”

IV, LAW AND CUSTOM

The essence of a state, then, as distinct from all other forms
of_,@hsomatlon, is the obedjence of its members 1o the law. The
state being a territorial society divided un;.Q.,,.g,Qmmm,nt “and
govemed we may quote a definition of law as “thegeneralbody
of ‘rules which are addressed by the rulers of a pohtmalsogety

*to the members of that society which are generally obeyed"*gr
or, again, as “a command to do or abstain from doing a certain
class of acts, issued by a determinate person or body of persons

_ acting as a body, and inyolving the announcement, express or
tacitsof a penalty to be inflicted on any persons who may dis-
obey the command: it being assumed that theindividualerbody
announcing the penalty has the power and purpose of inflicting
it.”,

The force at the back of law has always been a social force.
The social force by itself, however, is merely custom. Wherever
a society, however rudimentary, exists, there will develop custo-
mary ways of carrying on social activitics. A body of customs
develops, forming a sort of unwritten code enforced by some
pressure, such as parental or religious authority, or the opinion
of the community concerned. Some of these customs may be
found to have such a wide application for the general welfare
that some stronger pressure than mere social authority or
opinion is necessary to get them universally obeyed. These
customs then cease to be social and become political—in fact,
laws—being enforced by a constituted government.

That, then, is law, by whatever method established, which is
enforced in courts properly constituted by the state. Its source
may be (1) custom—i.e., unwritten law become enforceable by
perpetual usage; (2) the written decisions of earlier judges—i.c.,
what is sometimes called case-law or judge-made law or common
law; (3) statute—i.e., by enactment of the legislature, or parlia-
ment, of the state.

V. SOVEREIGNTY

We have said that the peculiar attribute of the state as con-
trasted with all other unfts of gssociation is thé power to make
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laws and enforce them by all the means of coercion it careg to
employ. This power is called sovereignty. This is a highly con-
troversial term, and we shall have a good deal to say about it
later on At this point it will suffice to define it in its double
aspect—internal and external. Internally it means the suprem-
acy of a person or body of persons in the state over the inc‘lji-{
viduals or associations of individuals within the area of its
jurisdiction. Externally, it means the absolute independence of
one state as a whole with reference to all other states. Etymolo-
gically the word sovereignty means merely superiority, but when
applied to the state it means superiority of a special kind, such
superiarity, that is to say, as implies law-issuing power. In
seeking to find in any state where the sovereign power lies we
nmust distinguish three ways m which the term is used; thas it
may mean (1) the titular head of the state, e.g., in the United
Kingdom the Queen, in France the President of the Republic;
(2) the legal sovereign—i.e., the person or persons who, according
to the law of the land, legislate and administer the government
—¢.g., in the United Kingdom, the Queen in Parliament; (3) the
political or constitutional sovereign—i.e., the body of persons
in whom power ultimately resides, sometimes called the collective
sovereign, and in the modern constitutional state found in the
electorate or voting public. Here we are chiefly concerned, for
the moment, with the second of these aspects of sovereignty,
though the third, as we shall see later, plays a tremendously
important part in the modern state.

Lord Bryce gives an excellent example of the process whereby
the true sovereign in any state may be discovered by taking the
case of an Enghshman:

“A householder in a municipality,” he says, “is asked to pay a
paving rate He inquites why he should pay it, and 1s referred to
the resolution of the Town Council imposing 1t. He then asks what
authonity the Council has to levy the rate, and 1s referred to a
section of the Act of Parliament whence the Council derives its
powers. If he pushes curiosity further, and inquiies what right
Parliament has to confer these powers, the rate collector can only
answer that everybotly knows that m England Parhament makes
the law, and that by the law no other authority can override or in
any wise interfere with any expression of the will of Parliament.
Parliament is supreme above all other authorities, or, in other
words, Parliament is Sovereign.”
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We shall see later that the sovereign power is not always so
easily traced as in this case, but if we remember that that per-
son or body of persons which is habitually obcyed in a state—
and this implies the control of the armed forces of the state—is
the sovereign power, we have all we need to proceed to the next
definition.

VI. GOVERNMENT

In order to make and enforce laws the state must have a
supreme authorijty. This is called the Government Government
is the state’s machmery without it the state could not exist,
for “‘government is, in the last analysis, organised force.”
Government is, therefore, ‘“that organisation in which is vested

. ..the right to exercise sovereign powers.” Government, 1 the
broad sense, is something bigger than a special body of mini-
sters, a sense in which we colloquially use it to-day, when we
refer to the Cabinet in our own country, for cxample, as the
Government of the day. Government, in the broader sense, is
charged with the maintenance of the peace and sccurity of the
state within and without, It must, therefore, have, first,
military power, or the control of armed {orces; secondly, legis-
lative power, or the means of making laws; thirdly, (inancial
power, or the ability to extract sufficient money from the com-
munity to defray the cost of defending the state and of enforcing
the law it makes on the state’s behalf. It musi, in short, have
legislative power, executive power and judicial power, which
we may call the three departments of government.

VII. THE LEGISLATURE

The three departments of government just mentioned all play
their part in the exercise of the sovereign power in a modern
state, They are always intimately connected with one another,
in some states more than in others, and yet they are everywhere
distinct. The legislature is that department of government con-
cerned with the making of laws, in so far as the law requires
statutory force. Logically, law~mak1ng precedes its execution,
and therefore the legislature is, at first sight, of greater import-
ance than the executive which administers the law, or the
judiciary which pumshes its transgressors. But this is not always
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the case, since, as we shall see later, the powers of the legislatare
to control the other two departments vary. None the less, we
may agree with the American authority who has described the
legislative function as ‘“‘the great and overruling power in every
free government "’

In modern constitutional states the legislative powerisinthe
hands of a Parliament consisting, as a rule, of two Houses, one
or both of which may be elected by the people. Closely asso-
ciated, therefore, with the composition of the legislature in a
modern state is the nature of the electorate, to which weshave
already referred as the political sovereign The functions of
the legislature increase with the growing complexity of modern
society and with its consequent demands upon the law-making
authority for the social good In all states this pressufe is
brought indirectly to bear upon the action of the legislature by
the very nature of society, in some more directly through a vital
electoral system, and in others even more directly by the cen-
stitutional powers of the people to mitiate legislation or to
approve or disapprove il after 1ts passage through parliament
The differences among modern legislatures, as we shall see later
on, form a most important ground for the classification of
existing states.

VIiI. THE EXECUTIVE

The term executive is frequently used rather loosely, some-
times to designate merely the chief minister (as, for example,
the President in the United States), sometimes to include the
whole body of public servants, civil and military. In the latter
sense a better term is administration. Here we use the word
executive to mean the head of the government together with
his ministers, generally called a Cabinet, or, in other words, that
body in the state to which the Constitution gives authority to
execute the law when it has received the sanction of the legis-
lature. Though technically it 1s the legislature which initiates
policy, 1n modern practice the executive formulates the bulk
of it, and then presents it for approval to the legislature.

Such a body is bound to exist in any state, but particularly
in the modern state, which corresponds to @ large national com-
munity, and thesefore requires that i¥s chief ministers shall
hold wide powers. The great distifiction in composition.between
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the legislature and the executive is a numerical one. The legis-
lature is a large body, the cxecutive (in the sense heie indicated)
is a small one, and necessarily so, since the legislatuie is a
deliberative assembly whose business is to debate public
matters, while the executive is a collection of ministerial heads
of departments whose business is to act with decision and
promptness. In some cases, as we shall see, the executive is
controlled by the legislature, in others it exists apart from it,
and this difference forms one of the chief grounds of our classifi-
cation.

IX. THE JUDICIARY

The judiciary is the department concerned with the infliction
of p€nalties upon those who infringe the law which may be either
passed in the form of statutes by the legislature or permitted by
it to exist. As one authority puts 1it, it is the business of the
judiciary to “‘decide upon the application of the existing law in
individual cases.”” Such judicial power is of the essence of
government, which, as we have seen, is by its nature cocrcive,
The judiciary always consists of a body of judges acting individ-
ually or in groups at the centre, or in outlying parts,of the state,
The powers of judges greatly vary from one state to another.
In some cases, as in the United Kingdom, the judges are bound
to apply any law passed by the legislature, even though such a
law should—and, indeed, precisely because it deliberaiely does
—destroy all precedent decisions of the courts. In others, as in
the United States, a supreme court of judges can frequently
override the enactments of the legislature by refusing to apply
the Jaws in particular cases on the ground that it is constitu-
tionally beyond the power of the legislature to enact them. '

In most states the judicial department of government is, to
a greater or less degree, a creative force actually developing,
in the course of its work, especially in Anglo-Saxon countries,
an important element in the body of the law under which
modern communities are governed. Law is everywhere the
province of experts, and for this reason judges generally have a
security of tenure and a freedom from interference by the other
two departments of"government which is one of their most
valuable possessions, and, indeed, of the utmost importance
to the community at large. At the same time, the executive
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alwpys has certain judicial powers, chiefly connecfed with the
granting of pardons and reprieves and the enforcement_of
discipline in the armed forces and the civil service generally,
though such functions are, as a rule, ultimately subject to
control by the legislature, through its power to grant or with-
hold supplies of money for the maintenance of these services

PSS

X. THE CONSTITUTION

It is in the variation of the composition and relationship of
these three departments of government that states differ, The
modern constitutional state, which is the one with which we
shall henceforth be concerned, is one which has developed a
very definite sel of rules and regulations for the working of
these three funct1ons of government. Lord- Bryce, definad a:
constitution as “‘a frame of pohtmal society, orgamsed through
and by law, that is to say, one in which law has estabhshed
permanent institutions with recognised functions and definjle
rights.” Again, a constitution may be said to be a collection of .
principles according to which the powers of the government,
the zights of the governed, and the @Bﬁ&twﬁ the two
are%‘ﬂsted 'ﬁ'égco\ns/txt\uﬁon may béa deliberate ¢réation on
paper 1t may be found in one document which 1tself is altered
oramended as time and growth demand; or it may bea bundle
of sepdrate laws given special authority as the laws of the con-
stitntion, Or, again, it may be that the bases of the constitution
are fixed in one or two fundamental laws while the rest of it

epends for its authority upon the force of custom.

It is true, of course, as Ivor Jennings says in Cabinet Govern-
ment/that the distinction between laws and conventions is not
really of fundamental importance, for, however fully writien
a constitution may be, the growth of custom and convention is
bound in the course of years to modify it, apart from any

- positive measures taken to amend-i. Moreover, as Jennings
adds, a constitution necessarily rests on acquiescence, whether
it is established by referendum or by tacit approval or even by
force. If an organised public opinion regards it as noxious it
will be overthrown!” And if, as the author continues, a Louis
Napoleon or a Mussolini or a Hitler considess that he can induce
or compel acquigscence in a change, he will not hesitate to

1%
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overthrow it because it is enacted as law. But whatever its
form, a true constitution will have the followmg facts aboutl it
very clearly marked: first, how\the varlous.agencies age oygan-
ised; secondly, what power is entrudted o thoSea ncxes and
thirdly, in whaWWem t’é\B‘e“éTcEFE" u§f’és a
\@l%}@g ave a constitution conisi of of organs
Which work harmoniously when the body is in health and
unharmoniously otherwise, so _a r body politi¢, is.said
to have a constitution when it$ organs and their functions.are
definitely arranged and are not subiject, for example, to the
_whim of some despot. (Lhe objects of a constitution, in short,

“aTe to Nmit the arbitrary action of th government;-to-guarantee
TheT ngﬁﬁ"f“fhe governea, an& to define_the operation.of.the
SOVETeign power:

R i B

XI, THE NATIONAL DEMQCRATIC STATE

These observations should help us to recognise the constitu-
tional state. The roots of political conslitutionalism lie deep in
the history of the Western World, and in the evolution of the
state, as we know it, constitutional principles appeared in some
cases long before the emergence of nationalism as a conscious
unifying force or of democracy as a militant political programme,
Nevertheless, the modern constitutional state is necessarily
nationalist in background and democratic in tendency. Nation-
ality is of all political terms {he most difficult to define, but we
may safely say that m its modern form ii is essentially a spirit
of united action among a people with a common past and a
desire to enjoy a common future struggling to embody itself in
political forms. In the making of a constitutional state this
sense of national unity may at first be concerned rather to
establish the independence of the group than to achieve the
liberty of its individual members, but ultimately it generates
the driving power for the attainment of popular rights.

The term democracy, again, is variously used, sometimes to
mean a form of govemment and sometimes to connote a con-
dition of society. But in the contemporary world, just as
nationalism has inevitably become the bisis of political de-
mocracy, so democratic political organisation has become the
mstrument of social betterment. Here we are concerned with

~
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political democracy, which implies that government shall rest
on the consent of the governed, that is to say, the consent™or
dissent of the people shall have real outlets for expression at
elections, on the platform, in the Press, and so forth. By democ-
racy in this sense we therefore mean a system of government
in which the majority of the grown members of a political
community participate through a method of representation
which secures that the government is ultimately responsible
forits actions to that majority. In other words, the contemporary
constitutional state must be based on a system of democratic
representation which guarantees the sovereignty of the pebple.

Our conclusion, then, is that, under modern conditions, the
constitutional state is a national democratic state, and those
states whose institutions it is our intention to examine in the
following pages are of this type. To comprehend the nature of
such a state it is first necessary to study the growth of political
constitutionalism from its beginnings, and such an historical
sketch we shall now attempt.

READING

FINER' Modern Government, Vol I, Ch.i.

GETTELL: Readwngs wn Political Science, pp. 16-24, 50-64, 127-145, 174~194,
282-6, 341-3, 303, 384~7, 501-5.

Jenks: Stale and Nation, Ch 1

Laskr Grammar of Polittes, Pt I, Ch 1

LowzLL: Government of England, Vol I, Ch, vii

MaciveR: Modern Stafe, pp 3-22

Swoewick: Elemenis of Pohcs, Chs 4, i, xax

WiLsoN® Stale, pp 26-31, 6992

BOOKS FOR FURTHER STUDY

HETHERINGTON AND MUIRHEAD Social Purpose

Maciver, (1) Commumiy (2) Elements of Social Science. (3) The Web of
Government

SERLEY" Introduction to Political Science

SUBJECTS FOR ESSAYS

1. Siate the divisions of social science and explain the province of each.

2. How do you differentiate society and state?

3. Define the word “ghate” in 1ts ancient and modern connotations.

4 Name the various types of law and show how they have developed in the
modern state .

5 Explain the meaning and importance of the term “sovereignty.”

6. To what extentgs 1t right to describe goveynment as the mechamsm of
the state?
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7. “Government 15, 1n the last analysis, organised force.” Thacuss this state-
ment in1eference to the maodein state,

o

8, Name the three great departments of government and explam clearly the
province of each

9. What is a political constitution? Do you consider 1t necessary to the health
of a body politict

10, How far 15 1t true to say that modern political constitutionalism has a
nationahstic background and a democratic tendency?



CHAPTER II

THE ORIGIN AND GROWTH OF THE
CONSTITUTIONAL STATE

I. INTRODUCTORY

THE rise of the constilutional state is essentially an historical
process, and the student of the subject will find his chief mate-
rials in history. These materials are to be found not only in the
history of institutions themselves but also in the history of the
political ideas which have prompted their development or which
have been stimulated by nstitutional growth; for to consider
what was intended to be is often as important as to consier
what actually was, and this 1s even more true of those institu-
tions, such as we are studying now, which are still being
moulded and remoulded in the very age in which we live Not
onlyTrmm@}e’sent the discussion of the
existing régime with a view to its improvement, or the analysis
of the existing organisation with a view to definition, is what
forms the bagis of the bulk of political philosophy.

We have‘geﬁned a constitution as a frame of political society
organised through-andB¥ law, in which law has established
permanent institutions with recognised functions and definite
rights, and a gonstitutional state as one in which the powers of
the government, e Tights.of the governed and the relations
between the twd are 'Ld]usted Now this kind of state is 4t 'once
very old and very new, as old as "Greek antiquity and as new
as the twentieth century. The oldest form of it of which we have
any record 1s to be found in the Ancient World of the Greeks
and Romans, but it was very different from ours. y_gggwn-
stitutionalism, as we have said, has developed [rom the two-
Told Dasis of natmnahsm and mr,gewesentatwe demaogcracy. But
natiomalistiis ot comparatxvaly recent growth. The national
constifutional state could not have grown in the soil of the
Ancient World. Hationalism as g practécal political programme

13 -
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has developed within the mould of the state as it emerged in
Esrope in the fifteenth century. For the modemn states-system
of Europe began with that great era of change which we call
the Renaissapce‘.\ﬁ The significance of that series of revolutions
in the spheres of letters, arts, science, maritime activity and
politics, is best apprehended by studying what happened at
that time to the state. The etymology of the word Renaissance
does not help us much here, for if this period was marked by a
rebirth of ancient ideals in learning, it was only very slightly
so marked in politics.JIn a quite supreme sense it was, in this
case; the death of something old and the birth of something
new. JWhat, m fact, emerged at that iime was the principle of
external sovereignty, and this marked a breach with the past,
immediate and remote, of the profoundest political significance,
as e shall now see.

II. GREEK CONSTITUTIONALISM

dt is {rue that political separatism had been a marked char-
acteristic of Greek life. Indeed, 1t was the alimost religious
devotion of the Greeks to the principle of autonomy, or the
[iberty of {he group, which finally engulfed them. But they
knew only the city-state, an area generally no larger than, say,
ah English county and with a population smaller than that of a
large English town. The whole political outlook of the Greeks
was determined by this fact; so that even the most brilhant
political philosophers which Greece produced were incapable
of looking beyond this conception of a state. Aristotle, indeed,
in laying down_ what he conceived to be the physical limits of a
true state, said that it should be large enough 1o be economically
self-sufficing~and small enough to_permit of all the citizens
m51g together in one place. |
\We may gather from this notion of the citizen how differently
the second principle of our modern constitutionalism—democ-
racy—was conceived by the Greeks. Wherea$ our nation-state,
in developing its democracy, has necessarily introduced the
r%jnciple of repreSentation, such a principlewas utterlyunknown
1o _the Greeks. A Greek citizen was actually and in person a
soldier, a judge and a member of the governing assembly.
Without a limitatior of territory and of numbers, such as the
Greek city-state implied, this personal discharge of a citizen’s
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functions would have been impossible. This personal service,
moreover, presupposed another institution, from which the
conscience of modern civilisation recoils, namely, slavery. The
ancient Greek was frec to be an active citizen because the means
of existence, generally speaking, were produced by slaves who
were outside the pale of citizenship.

The state to the Greek was his whole schemc of association,
a city wherein all his needs, material and spiritual, were satis-
fied. So that when Aristotle, for example, used the term state
he comprehended within it all that we connote by the terms
state, society, economic organisation and even religionﬁ 0 him
the state was a spiritual bond, not a mere piece of governmental
machinery. The state exists, said Aristotle, not merely to make
life possible but 1o make life ood (To Greek philosophers like
Plato and Aristotle there
individual and the state. The state on the contrary, was the
individual’s only means of realising Ins own best ends, and a
man could not be a good man unless he were also a good citizen )

The test of good citizenship, for such thinkers, was “Shservance
of the laws, or, in other words, the constitution. The law repre-
sented a fixed universal good which was a safeguard against
individual caprice. In expounding their ideal conslitutions *
both Plato and Aristotle emphasised the importance of political
education, for only through an informed citizenship could the
state be preserved from anarchy. In the view of both Plato
and Aristotle anarchy had resulted from the unbridled develop-
ment of democracy in Athens, and their criticism of the licence
into which Athemian liberty had degenerated was the true
occasion of those masterpieces of political philosophy, Plato’s
Republic and Aristotle’s Politics. Plato’s solution, as outlined
in the Republic, lay in an aristocracy of political intellect, a
body of “Guardians” qualified to rule through a rigid system
of training which should lead up to the creation of-his ideal
state. Aristotle sought escape from the tyranny of the mob in
what he called the “Polity,” a type of middle-class government
which should strike a mean between the unrealisable, or at least
transitory, best and the intolerable worst,

But neither of tfiese solutions was destined to realise itself,
and so neither had a chance to show whether it was capable of
saving the Greek city-state from extingtion. The only possible
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way of perpetuating the liberty of Greece as a whole was gne
whjch never occurred to the Greek writers, though a practical
attempt was made to adopt it, namely, by bringing about a
wide political union. In atterapting this, Athens first formed a
league of equal states, called the Confedeiacy of Delos, but
when she attempted to convert this into an Athenian Empire,
in which she was in effect to hold the hegemony over the rest,
she was set upon by a number of other states, headed by
Sparta, because she thus threatened what was conceived as
not only the very basis of the free state, but also the sole ground
of trye happiness. The Greeks never recovered from the wounds
self-inflicted in the long civil war (the Peloponnesian War, 431~
404 B c.) which followed, and later fell an easy prey to the
Macedonian invaders under Philip II and Alexander the Great,

Wiat Greek political constitutionalism lacked was something
which, as.we shall-sge Jater, is vital to the continued existence
of such a form of government, namely, an ability to move with
the changing times and to meet new necds as ithey manifest
themselves. But, although the political constitutionalism of
the Greeks thus passed away, their political idealism 1emained,
and it is difficult to see how our present political organisation
could have become what it is without the inspiration aflorded
by this classical example,

111, THE ROMAN CONSTITUTION

Both Greece, as reconstituted after the Macedonian conquest,
and the larger part of the empire founded by Alexander fell
eventually within the bounds of the expanding Roman Empire,
and it is therefore to Rome that we should next turn in tracing
the history of political constitutionalism.|{Rome, too, was a
city-state in its beginnings But, circled and threatened as it
was from its earliest years by hostile states, it was driven into
a policy of expansion which did not cease until the Roman
Empire came to be coterminous with the civilised world. The
importance of Rome in the history of constitutionalism lies in
the fact that its constitution played in th® Ancient World a
part comparable tQ that played by the British Constitution in
the modern world.)“Ou of the Republic on jhe Tiber, a city



The Constitutional Sta..

with a rural territory round it no bigger than Sugrey «
Island,” wrote Lord Bryce, “‘grew a World Emprre, and
framework of that Empire retained till its fall traces of the
institutions under which the little Republic . . . had risen. . ..
In England a monarchy, first tribal and then feudal, developed
from very small beginnings into a second World Empire of a
wholly different type, while at the same time the ancient form
of government, through a series of struggles and efforts, guided
by an only half-conscious purpose, slowly developed itself into
a system monarchical only in name.”” But, he went on, whereas
Rome developed from a republic, partly aristocratic and partly,
democratic, to a despotism, the development of Britain has
been exactly the reverse, from a strong monarchy to what is,
in _effect, a republic partly democratic and partly plutocratic.
(The const1t11tlgq of Rome was_at first a quite determminate
instrument of government, and yet nowhere could it be found
stated in so many words. Like our own, it was made up of."’a
mass of precedents, carried m men’s memories or ‘recordeg] in
writing, of dicta of lawyers or siatesmen of customs, usages,
uniderstandings and belefs bearing upon the methods of govern-
ment, Together With a certain number. of statutes.” At first
Rome was a monarchy, but later the kings were driven out and
by about 500 B ¢. the Republic began clearly to emerge. There
followed a long struggle between the Orders (Patricians and
Plebeians) which ended (about 300 B.C.) in the establishment of
equal rights for the Plebs watched over by officers, specially,
selected for the purpose, called Tribunes. In this repubhoan
constitution there were three elements of government which )
were supposed to balance and check one another, First, thET
onarchical elempent (transferred from the original kings) mani- | !
fested 1tself in the office of the Consuls, of whom there were two,
elected annually, each with the right to veto the other Second-
ly, the }aristocratic element was embodied in the Senate, an
assembly with, af ofie Time, great legislative powers. Thirdly,
the dﬁm@icele\mfiitﬂgxisted in the meetings of the people
in three sorts of converrtion accordmg to divisions of land or,/
people (curles centunes or tribes). The theory of this trlplex
division of powers lasted till the fall of the Empire, but, as
Rome expanded, it necessanly ceased to be a fact. ] .
The Roman gtate lasted, in a certain sense, for twenty—two\
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wom the traditional date of the foundation of the
/53 B.C., to the capture of Constaniinople, A.D. 1453),.
and durmng that time many changes took place in its constitu-
tion. The Roman Constitution, it must be remembered, was
that of a city-state, and as Rome ceased to be a city-state and
became (within the limits of contemporary civilisation) a world-
ate, the republican form became inconsistent with the facts.
%or here again, as i the case of Greece, we observe the absence
of our two indispensable conditions or presuppositions of
modern constitutionalism, namely, representative demaocracy
and nationalism. The demacracy of Rome, like that of the'
Greek city-states, was direct or primary democracy, and the ,
idea of representation was foreign to the one as to the other. ’
Manifestly, citizgnship in this direct sense could not be main-
tained and at the same time include in its scope the peoples
which Rome successively absorbed. Again, a nation could not
be moulded out of the heterogeneous mass of peoples whi;lg
camg to compose the Roman world. The Roman method was,
to destroy nascent local feeling, to “divide and'Tife.” It did not )
allow nations to exist, for it could not give its subject-peoples a |
share in the government without intrgducing the notion of '
representation, and this it never did.

Thus the old Republican Constitution fcll into desuetude;,*
and the conception of it as a nice balance of monarchical, aristo- ;
cratic and democratic forces was no longer tenaple after thes
great eastward expansion of the second centurys.c., though as
late as the middle of that century a Greek hostage in Rome,
named Polybius, still attributed to this equipoise the stability
of Roman government, a fact which had an important influence
on later political theory and even to some extent on institutions.
But, in reality, from this time what was called the Roman'
Republic was nothing more than the rule of the Senate. Yet:
always the theory remained that all powers were ultimately
derived from the people. There had always been a provision for
the establishment of a temporary dictatorship in times of crisis,
and during the last century B.c., when civil war was rife in
Ttaly,this expedient was oftenresorted to in order to cover with
a constitutional cloak the despotic acts of some triumphant
military commander, Xke Marius or Sulla. When at Jast Julius®
Cwsar crushed Pompey m 48 E.c,, the Senate. recognising its/
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own impotence, made him Dictator for life, and the Imperium,
in fackif not in name, was born. -

The theory of the Roman Imperial power we may clearly
gather from the I'nstitutes and Digest of the Emperor Justinian
(A.D. 538-565), the great codifier of the Roman Law, jwho,
though his actual rule, except for a brief period, was confined
to the Roman Empire in the East, centred at Constantinople,
still spoke of himself as the ruler of the world. The supreme
legislative authority, according to this Code, still rested with
the Roman people (though they had not exercised it for more
than five centuries). The rights of the Emperor were the resuit
of the people’s delegation of them, a delegation, it is to be noted,
not in perpetuity, but supposedly renewed with each new
holder of office The powers of the people were never formally
abolished at any period in the history of the Empire, bt fell
gradually into oblivion. It was the peculiar flexibility of the
Roman Constitution which made possible this fiction of dele-
gation. The Emperors, from the first (Augustus, 31 B.C.-A.D.
14), were, according to this fiction, simply magistrates who
concentrated in their hands the various offices of the old
Republic. This is noteworthy, because the Roman magistrates
(consuls, praetors, etc.) had a great power, constitutionally held,
in the great days of the Republic. Once it was granted, therefore,
that all their powers were concentrated in one person and that
there was no iime limit to his tenure, the office of Emperor
appeared as nothing more than a unification of all the old
republican magistracies, to which, however, had been sur-
rendered the rights of the Roman democracy. The Senate, too,
in continuing to meet gave the appearance of a retention of
republican forms. But the Senate became totally enfeebled in
the later days of the Empire and degenerated into a mere
registry office of the Emperor’s will. —

Thus the Roman Constitution began as a happy blend of
monarchical, aristocratic and democratic elements and ended
-as an irresponsible autocracy. Yet we cannot fail to see that this
was an inevitable concomitant of the growth of the Empire,
whose vast area, heterogeneous peoples and diverse interests
demanded a swift and efficient instrument of action such as can
be supplied only by an absolute sovereighty m the hands of one
man. As we have suggested earlier, any other method must have
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disintegrated* the Roman World very much sooner than was
the case and antedated by many centuries the diversity of
states which we know to-day.

VPfe absolute power of the Roman Emperor was not circom-
scribed even by such considerations as have limited the scope
of modern autocrats like the Tsars of Russia and the Prussian
Kings, for, after all, there was a certain homogeneity among
the peoples which the latter ruled. National feeling was entirely}
absent in the Roman Empire. The subject-peoples knew nothing
of the rights enjoyed by the people of the Roman Republc
under a constitution which was always that of a city, and this
made the growth of autocracy all the easier. The fiction of the
maintenance of the Republic undér the Empire had advantages
for Augustus and the earlier Emperors, who thereby avoided
the fate of Julius Cesar, but it caused many a cisputed suc-
cession to the Purple in later years, singe the office of Emperor
had no constitutional foundations.But what was, ol ihe time

.of the change from Republicanism to Imperialism, the sovercign
power in facl—i.e., the Emperor—came al last to be regarded
as the sovereign power by 7ight, and the words of Justinian—
that Wwhat pleases the Prince has the force of Taw——were the

" literal and accepted truth by his day, though the area of the
Jurisdiction of that law was very much narrower than it had
been in the days before the break-up of the Empire in the West
in the fifth century A.D»~

What, then, were the lasting influences of Roman constitu-
tionalism? First, the Roman Law has had a great effect upon
the legal history of Continental Europe. The customs and laws
brought in by the Teutonic invaders of the Empire in the West
fused with and merged into the Roman Code which they found,
and this fusion has produced the legal systems which prevail
in Western Continental Europe to-day. Secondly, the Roman'”
love of order and unity was so strong that the men of the Middle

Ages were obsessed with the notion of the political unity of the
world in the face of the forces of disintegration. To the Roman
passion for unity and its continuity as an ideal'in the Middle
Ages may be traced the prevailing dream of Ijberal minds in the
modern world that at last there may be established an inter-
national or supra-natfonal authority for the prevention of war,
Thirdly, the double-sided congeption of the Emperor’s legal
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sovereignty-—on the one hand, that his pleasure had the force
of law, and on the other, that h1s powers were ultimately derived
from the people—persisted for many centuries and was re-
sponsible for two distinct medieval views of the relations of
government and governed. At the beginning of the Middle Ages
it led to the blind acceptance of authority by the people and
towards their close to the doctrine that the people, having
originally delegated the sovereign power to the Emperor, might
rightfully resume it. And this argument was the philosophical
basis of the democracy with which the modern world began.

IV, CONSTITUTIONALISM IN THE MIDDLE AGES

With the inrush of the Barbarians into the western half of
the Roman Empire in the fourth and fifth centuries the Roman
political machine broke down. It continued, however, in the
eastern half, where the Emperors maintained a precarious rule
over an ever-diminishing area around Constantinople. This
later Roman (or Byzantine) Empire became more and more a
closely-knit and isolated state until, out of all touch with
Western Europe, it finally fell a prey to the Turks, who captured
1ts capital in 1453, In the West actual unity was impossible after
the Barbarjans had broken the universality of the Roman Law.
Biit there always remained the legal theory of a world empire,
and it was out of this theory that the Holy Roman Empire
developed.

This Empire was founded by Charles the Great in the year J
A.D. 800, but it was a very different organisation from the
original Roman Empire. It was the Roman Empire modified
territorially, racially, socially, politically, and spu‘ltually to
such an extent that the old Roman constitutionalism entlrely,,
disappeared. The Teutonit elements were strong enough per-
ceptibly to leaven the Roman lump, and the growth of the
Catholic Church, which had begun to come into its own in the
later days of the Western Roman Empire, encouraged it, amid
the break-up of theold Roman centralism, to make such claims
to universal power as to threaten the tgmporal arm. Beforé
Charles the Great’s Empire had time to develop a proper, con-
stitution, it first*fell apart among his Successors, according to
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the Frankish laws of inheritance, and then disintegrated in face
of the Norse invasions of the ninth and tenth centuries. After
this the Holy Roman Empire was never again what it had been
under Charlemagne. It came to be confined to Germany with a
vague and varying hold on the sovereignty of Italy.

All over Europe then rapidly developed the phenomenon of
feudalism. This was a kind of medieeval constitutionalism, since
it was to some extent systematised into a generally accepted
form of social and political organisation. Its essential feature
was a division of land into small units, the general principle of
which was the®“‘every man must have a lord.” This added to
the shadowy claims of the medieval Empire without increasing
their substance, for it was now possible to conceive of European
socie§y, without putting the conception to the test of fact, asa
pyramid, at the apex of which stood the Emperor who was, in
his turn, regarded as “‘God’s vassal,” The evil of feudalism lay
in the inordinate power it gave to the great barons, and in
proportion to their strength the day was delayed when a unified
state could emergetWe therefore find that the strong leings of’,
the Middle Ages were those who endeavoured to concentrate
power in their own hands and so to systematise a central controt ;
necessarily detrimentalto baronjal supremacy. '

In this way feudalism seems 1o have been an inevitable '
growth to bridge the gulf between the chaos of early medieval
times and the order of the modern state. It was on the western
edge of Europe that these first great centralising moves were .
made, In England and France particularly, and to a less exter
in Spain, the policy of the kings from the eleventh centuary on-~
wards was to concentrate power in their hands, and to control
and finally destroy the great feudal fiefs. And it is precisely.
to these countries that we may look for the first faint emergence
of those two principles which we have described as the necessa
conditions of the growth of modern constitutionalism, namely,}
nationalism and representative democracy. England was nevét
within the limits of the Holy Roman Empire, nor was France
after the break-up of Charlemagne’s dominions. As to the Papal
authority, both countries developed an iiedependence suffi-
ciently vigorous to establish what was, in effect, a national
Church, and only in very abnormal times did the Pope hold
any real sway within the confintzs of these two states. Moreover,

-
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it was in these two countries that assemblies confaining repre- -
sentatives of estates less than the baronial first appeared.,In
England the first Parliament, which included Knights of the
Shire and representatives of towns, was summoned in 1263, in
France in 1302,/the latter as a direct result of a Papal claim to
the exemption“of clergy from civil taxation. An added sense
of nationalism was given to these states as a result of the
Hundred Years™ War (r337-1453), which emphasised the
identity of interests of the subjects of each state respectively.
The cry of Joan of Arc might well have been “‘France for the
French,"” while the English were driven to concentrate,upon
the work of rectifying the disorders at home which the war had
largely engendered.

The sense of nationalism in Spain grew out of a different se@:}
of circumstances. Here, in the eighth century, the Mohammedan :
Moors had conquered the greater part of the country. It fell fo
the tiny Christian communities left in the north to bind them-
selves together to expel the infidels. By the fourteenth centpry
there were only two important states in the Peninsula apart
from Portugal in the west and the remnant of Moorish territory
(Granada) in the south-east corner. These were Aragon and
Castile. Each of them had assemblies (or Cortes) containing
representatives from rural and urban areas besides the barons
and clergy. Towards the end of the fifteenth century the two
states were united by marriage and became the Kingdom of
Spain.

On the other hand, in Germany and Italy, where the con-’
ception of the Holy Roman Empire was much more generally
accepted fendal anarchy contimued to a much later date than
in the three more westerly states. The anarchical sﬁuatlorf‘"‘
moreover, was complicated by the perpetual conflicts between i
the Imperial and Papal authorities which grew in intensity from
the middle of the eleventh century. After passing through the’
miseries of the Investiture Contest (1056-1125) and the degra-
dation of the subsequent schisms caused by the rival claims of
Casars and anti-Casars, Popes and anti-Popes, the two great”’
medizval institutions were so weakened Jby the end of the
thirteenth century that they were neverable to regain their
former power. The only matter of constitetional interest which'
emerges from this long period of integnecine struggle was the,
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experiment generally known as the Conciliar Movement. This
followed the scandal of the Great Schism (1378~1417) which
divided Western FEurope into two religious allegiances under
different Popes. Failing the advent of a second Charlemagne,
who might forcibly have ended this unseemly strife,] an
escape from anarchy was attempted in the revival of an earlier
institution for the government of the Church, namely, the
General Council, to which the Pope was to be forced to submit.
The Council of Pisa (1409) was followed by the Council of
Constance (1414-1418), to which were sent representatives of
the, Church, both clerical and lay, and which laid down the
principle of permanent Conciliar control of the Pope. The
constitution which it, in effect, drew up failed to work, however,
in the next Council, the Council of Basel (1431-1449), and from
thatetime the Conciliar system, as a method of Church govern-
ment, disappeared.

But, though the Conciliar Movement itself was a failure, it °
has considerable significance in the history of constitutionalism
in two ways. First, the organisation and procedure of the Coun-\
cils acknowledged the national divisions into which Europe was |
now falling. At Constance, in fact, where the method of vating
by nations was adopted, five such groups—viz., the ltalian,
Erench, German, English, and Spanish—were recognised; so
that, while the spirit of medizval unity was still sufficiently
alive to convene such an cecumenical body as this, in doing so
it emphasised the force that was destroying it. Secondly, the'
Conciliar Movement gave rise to much speculation as to the !
methods by which a General Council might be made to represent
the views of the whole body of the Faithful, as distinct fropy’
those merely of Church dignitaries The efforts to discover the
means of thus establishing an effective organ of Church govern-
ment produced in the fifteenth century a large volume of
political philosophy—in the writings of such men as Marsiglio
of Padua, William of Ockham, John Gerson, and Nicholas of
Cues—which explored, in a pioneer fashion, a vast field of
political problems, such as sovereignty, nationalism, represent-
ation and the limitation of monarchy, and thus foreshadowed
the constitutional developments of the modern epoch.

Towards the end ef the Middle Ages, then, in the whole of »
Western Europe, we fing a fever of political speculation which ,
il .
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arises out of the abuses of the Catholic Church and whose object
is to give that Church a new constitution. But whereas, m this”
case, it never passed beyond the vague realm of theory and
unsuccessful experiment, in the internal politics of the three
more westerly countries, England, France and Spain, we find
at this time the actual germs of the modern constitutional state.
For in these states practical politics outstrode legal theories,*
and the ghost of the Holy Roman Empire was irrevocably-laid.
In Germany and Italy it continued to stalk for manv vears

V. THE RENAISSANCE STATE
’—“—_-_"

| The process of the break-up of medueval institutions which
we have been tracing was given a tremendous impetus bys the
great revival of antique culture of the fifteenth century, which,
with all its consequences, is generally called the Renaissance;.
for such political facts and ideas as the scholars of that epgch
found in the work of the Greek writers fitted il with the
medizval conceptions which were already becoming discredited
by the facts. The general effect was at once one of atomisation
and one of integration: it atomised the medizval world but
integrated individual states. In England, France and Spain it
effected a more closely integrated state on national lines, in
Germany and Italy the process of integration went on, but over
much more confined areas, so that in those countries many little
states arose, But in many respects the Renaissance undid the
good work that had been going on in the three Western states,
The Renaissance state was not a truly constitutional, much
less a democratic, state. Its essential quality, as we have noted
earlier, was external sovereignty, which implied a strong central
authority maintaining itself at any cost, chiefly with a view to_
strengthening the state against all its neighbours. The states-"
men of the Renaissance, indeed, caught but little of the spirit,
of antique political philosophy/ for, whereas Greek autonomy,
as we have seen, was conceived as the only means of assuring
the good life to the individual {Renaissance sovereignty was not
at all concerned with the rights of the individual In short, the?
Renaissance monarchs were concerned with politics and not in”
the least with athics, lthat couPle soe closely wedded in the
philosophy of the Anciént World. The truth of this is evident
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inmhe work of the only political theorist of any account which
that age produced, namely, Machiavelli, himself a very child of °
the Renaissance. It was because Machiavelli's country, Italy,
was not transformed at this time mto a Renaissance sovereign
state that he was concerned to appeal to somebody to do for her
what had been done for the more westerly states. This is the
burden of his book, The Prince, published in 1513, in which
Machiavelli seeks a saviour of his country in this sense. The
significance of this book is that it marks the epoch very clearly
by recording and turning into a new philosophy the doctrine of
“unmorality” as applied to the state—the doctrine, that is to
say, which asserts that politics should not be circumscribed by
any ethical considerations, for concern with such matters could
only” weaken the sovereignty of the state in a world where
sovereignty counted for everything The savionr of Italy was
not found by Machiavelli, but it is worthy of notice that when
that saviour, Cavour, at last emerged in the middle of the
nineteenth century, he said of his own conduct in the crisis of
the Italian unifying movement, “If we did for ourselves what
we are domng for our country we should be great rascals.” ,

The political effect of the religions Reformation of the six- |
teenth century was to give 1o the Renaissance state a divine
sanction. The theological attitude of Luther, as first manifested
in 1317, logically implied complete toleration of religions
opinions. This was not feasible in a Catholic world in arms,
against which Luther, in order to protect his position, sought
the championship of a political prince It was thus that the
Elector of Saxony established a State Church. Such a Church
was bound to become as exclusive and intolerant as the one
it had superseded Thus the political consequence of Luther’s
doctrinal onslaught upon the Papacy was to atomise the world
still further, and to add to the prerogatives of the Renaissance
sovereign the control of the religious practices of his subjects.
The movement is most clearly seen in England, where the
ecclesiastical supremacy of Henry VIII and Elizabeth was
succeeded by the Erastianism of James I.

So Renaissance soverelgnty flourished and effectively delayed
the harvest of that "constitutional seed which had been sown
with such promise in Western Europe towards the end of the-
Middle Ages. It developed on the Continent into the type of
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mc:narchy known as Enlightened Despotism, \_y_h;gh may be sgjd
to-have lasted from 1660 to 178g., In France, in Pruassia, in,
Austria the despotism became complete) In France the States-
General, from the time of the Renaissance, met less and less
frequently, and after 1614 they were not convened at all until
the eve of the Revolution in 178g. The two great characteristics
of this type of despotism were a professional army and a pro-
fessional bureaucracy drawn generally from the middle class.
or bourgeoiste, {[hus, as feudalism decayed, ithe only unifying

force was the Crown which sought no aid from any represen-

tative body, and so the organs of a properly constitutedqbody
politic, instead of thriving by activity, atrophied through lack,
of use. That 1s the reason why, on the Continent, the full deve-

lopment of constitutionalism was delayed until the ninetegnth,
century, and why, when it came at last, it took a series of

revolutions to achieve 1t. In England alone Renaissance mon-*
archy was not allowed to become an unchecked despotism,

and it is therefore to the history of our own country that ‘we

must turn to trace the uninterrupted development of constitu-
tionalism.

VI. CONSTITUTIONALISM IN ENGLAND

England, too, had its period of despotism in the Renaissance’
age, but peculiar circumstances prevented it from becoming
strengthened and fixed as it did on the Continent. England”
could hardly escape the temporary establishment of the type of
state which we have called the Renaissance State,)for, besides
suffering from the general phenomenon of the break-up of
medizvalism, she had her own peculiar difficulties. The long
war with France had exhausted her resources, and the civil war
(the Wars of the Roses) which followed completed the process
of disintegration. As we have seen, the first parliament includ-
ing representatives of the counties and towns met in 1265.
From 1295, the year of Edward I's “Model Parliament,”
parliaments met at irregular intervals, chiefly for the purpose
of granting money to the king. But at the end of the fourteenth
century it was given a new reason for existence, for in 1399,
Richard II was deposed and a younger branch of the family of
Edward III, the Lancastrians, usurped the throne. Having no
true blood claim, Henry IV aml his successors depended on
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Rarliament for their justification. The weakness of their posi-
tion, however, grew with the faulure against France and the
incompetence of Henry VI, whose deposition was brought about
by the Wars of the Roses. Edward IV, who now became king,
had to continue the war, which was brought to a close by the
defeat of his brother, Richaxd III, at the battle of Bosworth,
by Henry Tudor in 1485. This was the occasion for the setting-
up of the monarchy which is frequently referred to as the Tudor
Despotism.

That, however, is a term which requires a good deal of quali,
fication. The Tudor Despotism had three organs of government,
only one of which can be compared to the highly-trained
bureaucracy which, as we have observed, became a marked
feature of despotic govermment on the Continent. This was the
Council, which was the monarch’s tool in the exccutive depart-
ment. Its inordinate power was checked by tlie exisience of the
other iwo, namely, Parliament and the Justices of the Peace.
It is true that Parliament sanctioned, generally without demur,
the monarch’s plans as drawn up with the aid of the Council,
but the important point is that it continued to meet and to
approve all legislative and {axative proposals. Undoubtedly,’
the Tudor parliaments were mostly subservient, but this was
because, at any rate, three of the five Tudor monarchs voiced
the will of the nation. When the monarch no longer embodied
that will, Parliament, with all its machinery ready, revolted.
The Justices of the Peace, who were the local administrators
of the policy of the central government, were not, like the local
administrators on the Continent, paid professional agents of
the central authority, but unpaid workers drawn from the
landed gentry.

The insularity of the country, which freed it from the constant
need of armed defence against foreign aggression and cut it off
from those forces which continued to strengthen the Continental
autocracy, made it possible to blend the despotism of the mon-
arch with the deeply-rooted principle of local and central
self-government. The isolation of the state also strengthened
its sense of nationalism, and this was enhdnced by two great
series of events in tke Tudor period. The first was the Reforma:
tion, which transferred the headship of the,Church from the
Pope to the English monarch,'and thus preserved it completely
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from® Papal interference. The second was the defeat of the
Spanish Armada. This victory exorcised for ever the diead of
that power which had filled the minds of Englishmen since its
emergence as an imperial force at the opening of the sixteenth
century. The defeat of the Armada at once freed Parliament
from the thraldom which had kept its mouth tightly shut on
matters of high policy, and when, in 1603, the Stuarts ascended
the throne mm the person of james I, there began the long
struggle which was not to end until Parhament had triumphed
completely over the Crown,

A mere wrangle under James I, it became an armed conflict
under his son. The Civil War (1642-9) really destroyed whatever
chance there was of establishing in England the type of enlight-
ened despotism which was developing, apace on the Continegt,
and though, after the period of the Commonwealth and with the
Restoration, the Stuart autocracy attempted, under Charles IT
and James II, to raise its head once more, it was so utterly
overthrown by the Revolution of 1688-g that any futurk
attempt to revive the royal power was bound to fail. We shall
examine the details of this change in a later section. Here it is™
only necessary to emphasise {wo great facts connected with the
Revolution of 1688, The first is that the control of affairs was
effectively transferred from King to Parliament. The second 1s
that this change was placed upon a statutory basis. Before this
time there was, to all intents and purposes, no statutory law
of the Constitution, only customs and conventions; for Magna..
Carta was hardly a statute 1!1 and, in any case, most of its pro-
visions became obsolete with the passing of the feudal age which
produced it, though the Commons were glad enough to quote_
it as a precedent. The Petition of Right of 1628, indeed, became
a statute when the king agreed to 1t, but ifs provisions were not

kept, and the whole question of the limitation of the Crown:
" passed into the melting-pot of the Puritan Revolution. Under
the Commonwealth and Protectorate fully written constitutions
were produced, but they passed away with the Restorations
Certain financial provisions connected with the Restoration had
statutory force, butein any case they were included in the
general Revolutmnary settlement.

The various statutes passed at the time f the Revolution
of 16889 placed tHe sovereignty ofsthe Bfitish state irrevocably
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in the hands of Parliament, for the Bill of Rights and the
Mutiny Act gave Parliament the control of the Army, and by
the simple device of annual supplies of money for its upkeep
produced an effective preventive of tyianny. Yet this was only
a general legislative supervision. The ecxeculive function
Parliament was content to leave in the hands of the king and
his ministers. Yet in the course of the eighteenth cenlury, by a
purely conventional giowth, the cabinet system, founded upon
party, grew up, and by the end of the century had become so

firmly based that there was added to the powers of Parliament

the control of the executive also.
. Meanwhile, the legal history of the state had fixed the prin-
ciple known as the “Rule of Law,” which means the equality
of all citizens of whatever rank before the law. Stalutes like
Habeas Corpus (1679) had secured, on the one hand, the
immunity of the citizen from false imprisonment, and, on the
other, the immunity of the judge from royal interference Again,
judicial decisions like that in connection with John Wilkes
{1763) achieved simultaneously the sccurity of the citizen from
wrongful arrest and the subjection even of Ministers of the
Crown to the ordinary processes of law, This Rule of Law was
transferred to all the British Colonies and is hence the basis of
the legal system to-day in all the Self:governing Dominions of |
the British Crown and of the United States of America. )
. Thus, by the second half of the eighteenth century Britain
was a constitutional, though not a democratic, state. By con’
ventional growth and by a series of statutes her three organs of
government, legislative, executive and judicial, were properly
constituted and related in such a manner as to ensure the,
absence of tyranny. The principle of representation was deeply
rooted in this system, but no ideas of franchise extension had;
yet come to be accepted as practical politics. For this the
country had to wait for the combined eflects of the French and
Industrial Revolutions, of which we shall speak later, Neverthe-\
less, in the middle of the eighteenth century, Britain was the,
only constitutional state in the world. This is our justification
for tracing it in this historical sketch at su¢h length, for, as one
authority says, “kefore the outbreak of the American and
Erench Revolutions, the history of the British system (at home
ot in the daughter-lands) is in effect the histgry of self-govern-

<
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ment in the world.” It was inevitable, therefore, that this
system should become the model for the later constitutionad
development of other states

The British Constitution was the result of a slow, conven-’
tional growth, not, like the others which we shall examine,
the product of deliberaie invention, resulting from a theory., §
Yet, though its development was not the result of a theory or
theories, it was, nevertheless, made the starting-point of the
political speculation which characterised the seventeenth and
eighteenth centuries. If Britain was the only constitutional
state in existence, and if men were seeking the means of circpim-
venting the despotism under which the Continent lived, it was
natural that they should attempt to examine and analyse this”
unique instrument of their age. But that instrument had grown
up by an evolutionary process, and the question was howe it '
could be applied to the revolutionary circumstances in which
alone, it seemed, a change could now be brought about. The
answer gives the key to undersianding the essential differenge
between the British Constitution and those which could not
but imitate it. The new constitutionalism whose emergence we *
must now examine was in the form of a document which
attempted to sum up at a stroke the fruits of the experience
of the state which had evolved jts constitutionalism through s
seveial centuries. In this sense %le various types of western '
constitutionalism met and merggd, the older acting upon and..
being acted upon by the.newer. But precisely because the
British Constitution had developed so far, 1t was able to adapt
itself to the new conditions and graft new elements produced
by the later documentary constitutions on to the existing
constitution without fundamentally changing it. )

7

lJ;lI'I./"ﬁIE CONSTITUTIONAL INFLUENCE OF THE AMERICAN AND
FRENCH REVOLUTIONS R -

s

1 tyranny which t naissance had prodnced
and the persistence of religious intolerance which the Refor-
mation had done nothing to allay, gave riseo an ex tion of
the origin of the stat® which was to pold the field until the dawn
ofjfﬁﬂ.n@t_e_ej_h&a\,'x\tury This was what is @enerally known as
the Social Contragt theory. In the modern world it was first
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upheld by the Huguenots in [iance and the Netheilanders
=nder the Spanish yoke, who were the worst sutferers fiom the
effects of these two phenomena But it was by no means new,
We find a champion of it in Plato’s Republic, and it crops up
again during the Middle Ages in the crisis of the struggle
between the Empelors and Popes Blieﬁy stated, the Contract
theory argues that the stale is born in a compact among a
number of men who ¢ come together to end an intolerable state
of nature. By the compact men abandon certain of their natural
rights, but only those necessary to the establishment of a civil
condition of society. The object of political society is, therefore,
to sécure that the 1ights not so abandoned continue to be
guaranfeed to the cilizens. If the establishment of government
1s contractual, 1t follows that when _goveinment becomes
tyrannical it breaks the contract, and theiefore the members
of the state have the right to remove such a government. No
doctrine could better suit those who, like the Iuguenots and
the Netherlanders, wanted to justify the destruction of des-
potism, and could thereby revoll with ultimate 1ight on their
side,

This theory went through many variations in the hands of
" several advocates. It is true that one of its carliest and most
famous exponents, an Englishman, Thomas Hobbes, in his
Leviathan (1651) used the argument to justify state absolutism,
on the ground that the government thus set up was no party to
the contiact, and therefore could not break it. Bui, whereas
most of its upholders were seeking to justify tiyrannicide,
Hobbes, writing immediately after the disorders of the English
Civil War (1642-9), was looking for a philosophical escape from
anarchy. Another Englishman, John Locke, who had a far-
reaching influence on-Continental thought in the eighteenth
century, employed the theory in his Tveatises of Civil Govern-
ment (1690) as a justification of the English Revolution of
1688-9. This book was a Whig manifesto, championing the
cause of that party which had dethroned James II and carried
the Bill of Rights. The eompact, according to Locke, was made
between the subjects and the monarch to establish a common
organ for the interpietation and executiofi of man’s rights, as
existmg before tlre political condition was established. This
general doctrine was.easily applied by Locke to the special
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circumstances of 1688, and in fact had already been incor-
porated, in so many words, in the resolution of the Conventiope
of 1689, which dethroned James II. This resolution asserted
that the king “having endeavoured to subvert the constitution
of the kingdom by breaking the original contract between Ring
and people . . . has abdicated the government and the throne is
thereby vacant.” Thus, when James II, after three years of
misgovernment, was dethroned, presumably a new contract
was made to establish Willlam of Orange and Mary on the
English throne. Such was the Whig answer to the Stuart doc-
trine of the Divine Right of Kings.

But whereas }IWMEQMMML&EMY
by the convenient but illogical method. of entirely destroying
one of the parties to the reconciliation—that is, by sacrificing
everything to vindicate the principle of ahsolutism==lacke
Jhad evaded the thorny problem of sovereignty by ignoring it.

“Tf revolution was justified, Who or what was the authority which
should decide that the time was ripe for its execution? Lockg
never answered this vital guestion, but contented Mimself with

" vaguely envisaging the “people” in the background as a superior
¢ bodiment of power. Yet it would be 1dle to pretend that the

‘people,” as such, effected the Revolution which deposed
James II and placed Willlam and Mary on the throne of
England in his stead. This, in fact, was the work of an oligarchy
of Whig leaders whose opposition to James II issned in the Bill
of Rights, a statute passed by an utterly unrepresentative
Parliaient whose basic constitution had not been materially
reformed since its foundation in 1295. It was left to a French--_
man, Jean Jacques Rousseau, to attempt the difficult problem
of reconciling sovereignty and democracy. In hus Social Contract
(1762), Roussean made a brave attempt to build up a logical’
and even incontrovertible defence of democracy, developing
Locke’s theory by Hobbes’ method. If man was born for free-*
dom and yet was everywhere in chains, said Roussean, the only
means of rendering the slavery legitimate lay in the retention
of the sovereign power in the hands of-the peeple-who had made
the contract which turned a multitude of individuals into a
society. The contract secured equality, since thereby each, in
giving himself up to all, gave himself up to noeone. This doctrine
of popular sovereignty, as enunciated hy Rousseau, was the

)
2




34 Modern Political Constitutions

trumpet blast to the gathering forces which were destined to

“averthrow the Old Régime in Europe, for if Rousseau's teaching
came to be generally accepled, Enlightened Despotism would
be unable at last to prevail against it.

Roussean’s Social Condract was probably ihe most epoch-
marking book ever written, not so much in itself as in its
influence upon the constitution-making which followed it. In
his frantic efforts to find a philosophical justification for demo-
cracy, based upon his doctrine of the General Will, Roussean
landed himself into a logical morass, and the doctrine of the
Sosial Contract as an acceptable theory of the state finally
vanished in the transcendental mists generated by the idealistic
philosophy of Roussean’s German successors, Kant, Fichle and
Hegel. Rousseau himself derided the notion of representative
d&mocracy as a coniradiction in terms, and his ideals of govern-
ment, being founded on the classical notion of direel or primary
democracy, were quite impracticable at the time in which he
kved. But his disciples were not so uncompromising, and it may
with truth be said that representative institutions, as developed
since his time, have attempted, consciously or unconsciously,
to give Roussean’s ultimate theory practical effect.

Rousseau's Socigl Comtract was, in facl, only the literary
forerunner of two great revolutions which oceurred at the end
of the eighteenth century, one in Améfica, the other in Frande.
The revolution in America was not confined to the War
Independence (1775-1783). It took the from also of a series of
democratic changes in each of the Thirteen Colonies and the
drafting of state constitutions which were collected and pub-
lished in 1781. The collection was translated into French and
had a considerable bearing on the constitution-making which
marked the revolutionary period in France. But the influence
of the War of American Independence itself and its conse-

" quences on the history of modern constitulionalism was even
more striking. The war resulted from an economic régime which
the American colonists regarded as tyrannical. Their slogan,
“No_taxation without. representation,” implied an ultimate
revolt from the Mother Country, because, while some form of
taxation had been rendered absolutely necessary to help to
defray the cost of the Seven Years’ War (1756-1763), fought
largely in defence of the Colonies against the French, the
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repreésentation of the American Colonies in Parliament at
Westminster at that time was a manifest impossibility. So the”
American War of Independence broke out and ended in the
establishment of a new political entity known as the United
States of America, founded vpon a constitution, promulgated in
1787, which came into operation in 1789.

This Constitution embodies the principles enunciated in the
Declaration of Independence (1776) which states categorically:
that all men are created equal; that they are endowed by their
Creator with certamn unalienable rights . that to secure these
rights, governments are instituted among men, deriving their jast
powers from the consent of the governed, that, whenever any foim
of government becomes destructive of these ends, it is the right
of the people to aller or abolish 1t, and to imnstitute a new govern-
ment, laying its foundations on such principles, and organising
1ts powets in such form, as to them shall seem most likely to effect
thetr safety and happiness
This is the true beginning of modern documentary constitu- |
tionalism. If the Social Contract theory, as an explanation of
the origin of the state, has been found, under the searching
lights of the Historical Method, to be baseless, no amount of
research or argumentation can destroy the fact that the Ameri-
cans did form a new body politic in 1489 and that they enshrined
its rights in a document which, as the Constitution of the
United States, remains the supreme anthority in that country
to thus day. Moreover, the Americans, in working out a form
of political organisation which should satisfy the various groups
forming the new state, revived an older political method,
namely, federalism, which was destined to have a tremendous
influence on politics in later days. Of this we shall have much
to say in a later chapter.

It would not, perhaps, be possible to assert that Rousseau’s
influence was directly felt by the Americans It would be nearer
the truth, probably, to say that the Fathers of the American
Constitution were coevally informed by the same spirit as that
which inspired Rousseau’s political philosophy. But Roussean
was directly behind those who led the early movements of the
French Revolution. Qf this great series of events we need here
only say that when the bankrupt govemment of France in 1989
resorted to the expedient of recalhng into existence the States-
General, which hac®not met since 1§14, it*arried into the forum
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all the idealistic dogmas of Rousseau and lus {ollowers, and'{thug

“brought them into practical conjunction with the promulgation
of a political constitution. The National Assembly of 1789 thus
drew up the “Declatation of the Rights of Man and of Citizen”
before coming to its proper business of making a constitution.
This document was saturated with the dogmas of the contrac-
tual origin of the state, of popular sovereignty and of individual
rights, as shown by the following exceipts:

Men are born free and equal in rights. .

. The aim of every political association is the preservation of
the practical and imprescriptible rights of man, These rights

are liberty, property, security and resistance to oppres-
sion.

Liberly consists in the power to do anything that does not
injure others; accordingly, the exercise of the natural rights
of each man has for its only limits those thai secure to the
» other members of sociely the enjoyment of these same
rights. These limits can be determined by law. . . .

Law is the expression of the gencral will. | ..
Sovereignty resides exclusively in the nation. . . .

The nation has the imprescriptible right to change its
constitution,

The Constitution, which followed in 1791, and to which this
Declaration was prefixed, did not last, becanse the Legislative
Assembly to which it gave birth was unable to deal with the
state of anarchy within France and the state of war without.
‘Nevertheless, this is the second great stage in the development

,of modern documentary constitutionalism, as the American
Revolution is the first. Though the constitutionalism of the
early years of the French Revolution had to give way, first to
the anarchy of the Reign of Terror and then to the despotism
of the Napoleonic régime which arose from its ashes, the

. Revolution had lighted a fire of political liberty which was
never again to be permanently smothered, For, as one authority
says, the French “ideal of self-government became—what it
had never been in its British or even its American form—a
challenge to every constituted government which did not
recognise and embody the soyereignty of thepeople.”
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VIII. NATIONALISM AND LIBERAL REFORM

Paradoxically, the Napoleonic régime and its consequences
in Europe did the rest, for now that the principle of democracy
had been fairly launched on the Continent (and Napoleon
himself, in spite of his militarism, was a disseminator of the
revolutionary seed), all that was required to give effect to the
spread of constitutionalism was a sufficiently vital sense of
nationality among the various oppressed communities to which
it was addressed. Napoleon’s bizarre boundary-making, espgci-
ally in Italy and Germany, outraged a nascent spirit not
recognised as existing until it was thereby goaded into action,
and Napoleon, aiming at the United States of Europe, merely
succeeded 1n disuniting them to the point of his own destruction.
The nationalism of which we spoke in connection with the
Renaissance was a vague and largely unconscious development:
the nationalism which followed the failure of the Napoleonje
conquest of Europe was a mighty fire which first consumed the
incendiary and then smouldered, to burst mnto flame again,
from time tq time, until 1t had burnt every remnant of the
edifice of the Old Régime. Not for nothing was the Battle ofT
Leipzig called the “Battle of the Nations,” though the royal
and aristocratic diplomatists who made the Treaties of 1814-
15 failed to grasp the true purport of the movement which had
engulfed the pretensions of Bonaparte.

Those Treaties restored, in most countries, the ancient
despotisms which the Revolution had sought to overthrow,
and revived, moreover, most of the pre-war frontiers. Where
this was not done, they cut away odd areas and populations
from their old allegiances and placed them under new ones
without reference to the ideas disseminated by the Revolution,
but according to the dictates of power, policy or the rights of
the victor. The result was that the universal emergence of the
national constitutional state was postponed, though it was no
longer possible to abandon it altogether. Another result was
that the zeal of the reformers was driven underground and
burst out in occasifnal revolts. The evil of this was that it
confused the issues of nationalism and liberal reform which
should have been,one. The diplomats who were supposed to
have charge of the peace of ILurdpe were concerned rather to
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scrush this revolutionary spirit, wherever it appeared, bul theh
hold weakened with time, and in the year 1830 there was a
serious revolution in most Continental states As usual, it began
in France, where the restored Bourbon dynasty was overthrown
and a still more limited monarchy was introduced under Louis
Philippe. But this was the only movement which was attended
by success at the time, with the exception of that in Belgium
which led to the establishment of a new independent state under
a constitutional monarchy. Another seiies of revolutions in
1848, much more serious than in 1830, showed once more the
weakness of a mere liberalismg movement not founded upon
national unity. Of the constitutions promulgated at that time,
only those of France, Sardinia, the Netherlands and Switzerland
survived the reaction. Of these, the first was soon lost in the
establishment of the Second Empire under Louis Napoleon in
1852, while the second persisted but {ecbly until it came to be
associated with the unifying movement iu Ltaly.

After the failures of 1848, therefore, a new turn was given to
the aspirations of the Liberal reformers, Besides the obvious
fact that the revolutionary method had failed, a new and very
important factor was working towards the peaceful setilement
of the political problem. This was the effect of that vast series
of changes which we call the Industrial Revolution. Beginning
in England in the second half of the eighteenth century as a
succession of mechanical inventions which resulted in the
application of power to the processes of industrial production,
it progressed to the foundation of the factory system and
modern capitalism, and ended in a complete recasting of social
forces and a fundamental variation in the political equilibrium.
When this economic revolution began to work itself out in
England, it was inevitable that it should have a serions effect upon
the political situation. It destroyed for ever the preponderant

" weight of the agricultural classes in the community and brought
into being a new middle class, the capitalists, who year by year
became more insistent in their demand for political recognition.

»  Emancipation was granted to this class by the Reform Act
of 1832. This Act swept away many of the abuses which bad
accumulated through the centuries, redistributed parlia-
mentary seats so as to-destroy the representafion of areas which
had outlived their former poiitical significance, and gave parlia-

o
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»

mentary representation to the new urban areas which had,
developed through the idustrial changes. In doing this it
enfranchised the new capitalists, and though by no means
introducing a complete system of democracy, it was the first
step towards it, and n the right line of constitutional, as
opposed to revolutionary, progress, since it was found possible
to effect this reform without revolutionising the exsting
methods of government. The enfranchisement of the middle
class, indeed, strengthened the cabinet system-—i.e., the control
of the cxecutive by Parliament—already firmly founded during
the eighteenth century, by changing the centre of pohtlcal
gravity from the Lords to the Commons and by bringing into
existence a new division of parties on which the maintenance
of a real cabimet systern depends. -

This great movement, arising from the Industrial Revolution, -
mevitably spread to the Continent, and, as it did so, it brought
in its train consequences which strengthened the tendency to
changes on constitutional lines, for it effected an alliance
between existing governments and the new capitalists who
wanted, above all things, peace and order. Moreover, it gradu-
ally tended to intensify the existing sense of nationalism by
prompting a policy of economic protection, since the only way
that a country not yet industrialised could hope to compete
with those whose industrial changes allowed them to sell so
much more cheaply was to raise a tariff wall against the latter’s
goods, and thus nurse those industries of which their resources
made them potentially the producers.

But these industrial changes also brought into existence vast |
urban agglomerations of wage-earners who, in their turmn,
demanded political rights. In England this led first to a work-
mg-class movement known as Chartism (1837-48), whose
purpose was to bring pressure to bear upon the government to
grant, among other things, franchise reform, and, when this
had worked itself out without success, to the two Reform Acts
of 1867 and 1884-5, the general effect of which was to enfran-
chise lodgers in the towns and agricultural labourers. But in
most countres, before the political machine could be so adjusted
as to grant such rights, revolutionary theeries were already
being propounded whose object was to overthrow existing
governments and establish a new dorm of society. The chief of
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.these theories was thal form of socialism associated with the
name of Ka1l Maix, whose teaching in his Gonmanist Mansfesto
(1848) and later wiilings, stiuck not only at the constitutional
development of parlamentary institutions but also at the
whole conception of nationality. The question now was, could
national constitutionalism stand sufficiently firm to maintain
successful battle against this revolutionary doctrine? The
history of the second half of the nineteenth century partially
answered this question.

-

IX. NATIONAL CONSTITUTIONALISM IN THE SECOND HALF OF THE
NINETEENTH CENTURY

«The second half of the nineleenth century was the heyday of
documentary constitutions. With the exception of those of
Great Britain and the United States, no existing constitution
ig older than the nineteenth century, and most of those which
existed in the first half of that century have since either entirely
disappeared to be 1eplaced by new ones or been so fundamen-
tally amended and revised as to be in effect new,

This great surge of constitutionalism originated in the unify-
ing movements m Italy and Germany, which were, in their
turn, largely responsible for the republican constitution pro-
mulgated in France after the war of 1870, In Italy, the Sardinian
Constitution, as we have said, was one of only three that
survived the catastrophe of 1848. Italy was still divided
1nto seven states, but not for long was it to be so. Between the
years 1859 and 1870 by a series of revolts and wars the various
states were amalgamated with Sardinia, and as each came into
the union the constitution of Sardinia was made to apply to
it, thus finally forming the kingdom of Italy. In Germany,
again, after the failure of 1848, the pre-existing system was
revived, but by means of three wars fought between 1864 and
1871, engineered and executed by the genius of Bismarck,
Denmark was defeated and lost the Duchies of Schleswig and
Holstein, Austria was expelled from the German Confederation,
and the Second Empire was overthrown ifi France, In this way
four new constitutional states emerged. In Denmark, in 1864,
the Crown was forced to accept a parliamentary system; in
Austria and Hungary new" constitutions were drawn up in

L]



The Constitutional State 41

18?)9, under a union of the Crowns; in Germany the German
Empire was established in 187x; and in France the Third
Republic was founded in 1875.

Each of these constitutions adopted parliamentary institu-
tions which were copies, more or less revised, of the British
model, Each of them contamed democratic elements, but the
powers of Parliament were nol yet such as to satisfy all the
demands of liberal reform. Moreover, nationalism had triumphed
only up to a point. Italy had, outside her national boundaries,
a body of Italians in Trieste and the Trentino still under
Austrian sovereignty; Austria-Hungary, w1té1 her many depen-
dents, could by no means be described as a national state.
Germany, though much more solidly natipnal than Austria-
Hungary, still had a large number of Poles within her borders,
and had snatched from France, as part of the price of “her
victory in 1871, the provinces of Alsace and Lorraine.

In the years that followed these events nationalism became
the battle-cry of the Balkan peoples still oppressed under the
heel of Turkey. In 1878, as a result of a war between Russia and
Turkey and the interest taken by the Powers in the problem
at the Congress of Berlin, three new states were established,
namely, Serbia, Montenegro and Rumania. Greece had already
secured her independence in 1832 and was governed under a
constitution finally promulgated i 1864. There remained
Bulgaria, only partially freed under the arrangements of the
Treaty of Berlin, and Turkey herself. Abdul Hamid IT had
proclaimed a constitution for the whole Ottoman Empire as
early as 18476, but it had been abrogated within two years. In
1908 the Young Turk party successfully revived this Constitu-
tion, deposed Abdul Hamid, and made Turkey a constitutional
monarchy. Taking advantage of these Turkish disturbances,
Bulgaria declared her complete national independence in the
same year.

Thus, under the influence of Western Liberalism, the south-
east corner of Europe, so long oppressed by the Oriental,
despotism of the Turks, had by the first decade of the twentieth
century adopted at least the forms of political constitutionalism.
In each case a new state was established on the basis of nation-
alism, a principledeliberatelyadopted asaméansofemancipation.
In no case, indeesl, were national aspirations fully satisfied, and
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this fact led to the Balkan Wars of 1912 and 1913. Nevertheless,
the whole history of the Balkan Peninsula in the second half
of the nineteenth and the opening yeais of the twentieth
century, shows how widespread was the hope that national
democracy might prove to be the most satislactory ground on
which to build the progressive constitutional state.

X. CONSTITUTIONALISM AND THE FIRST WORLD WAR

By the eve of the First World War, in 1914, then, the national
conetitulional experiment was, in some form or another, being
tried in every state in Europe, with the exception of Russia
where attempts at constitutionalisation had gone no farther
than the establishment of a partially elected assembly (the
Diilma) which, from its inception in 1906, became weaker rather
than stronger. Nor was constitutionalism confined to Iurope,
the United States and the British Self-governing Dominions, It
had spread also to many outlying parts of the earth, places as
far afield as South America, Japan, and cven China, The
Europeanisation of the world, through the force of modern
imperialism and the economic consequences of the Industrial
Revolution, has had its counterpart in the dissemination of the
01d World’s political creeds and in the wider application of its
political practices '‘And this constitutionalism was always
moulded either on the British model or on the modified form of
it adopted by the United States. That is to say, it established
representative institutions and made the nation the basis of the
state. Where a nation could not be said to exist, as in China,
the constitutional trend nurtured the growth of nationalism
and used it as a political platform.

Yet, far as it had gone in Europe, political constitutionalism
had in most cases still farther to go in the matter of represen-
“tative democracy and nationalism. France still had her lost
provinces to recover; Italy her Ifalia Irredenta; Germany
held some non-German elements, Danes in the north and Poles
in the east; Austria—Hungary was aptly described as the “Ram-
shackle Empire,” containing as it did Germans, Magyars,
South Slavs, Bohemians, Poles and Rumamans Russia, on
her western border, was an agglomeration of Finns, Estonians,
Letts, Lithuanians, Pokes and Rumanians; the part of Turkey
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still in Europe was regarded by the Balkan peoples as an oute
rage upon their nationality. If history proved, as it seemed,
that nationalism was the only firm foundation for constitutional
rights, the sole question was whether the so far unfulfilled
dreams of national unity could be realised by peaceful means
or whether it would require a catastrophe to bring the realisa-
tionabout. At all events, whether the catastrophe wasnecessary
or not, it indubitably occurred when war broke out in 1914.
Moreover, there were some states in which, though they
possessed a constitution, the political organisation could nqt be
called democratic, especially in the lack of popular control
of the executive, which was particularly true of Germany.

It is not surprising, therefore, that a war fought, as Woodrow
Wilson said, to make the world safe for democracy, should have
had, as one of the most marked features of its aftermath, a rich
harvest of constitutionalism. The victors asserted that a lasting
peace could be founded only on the basis of the seli-determi-
nation of peoples, which meant that the suppressed nationalities,
so far as this was practicable, should establish themselves as
mdependent bodies politic on a national basis. The application
of this principle involved the partial or complete break-up of
four great Empires—Germany, Austria, Russia, and Turkey—
which the war itself had already largely achieved. Under the
new arrangements Central and East-Central Europe became a
mass of small siates where hitherto it had comprehended only
three. The peace treaties created new sovereign states like
Finland, Estonia, Latvia, Lithuania, Poland, and Czecho-
slovakia; dismembered others like Germany and Austria; and
enlarged yet others like Serbia (called Yugoslavia in its enlarged
form) and Rumania.

A new documentary constitution in each case resulted frome
these changes, for in the new states no method of sovereign
government existed and in the old a revolution had taken place
involving the overthrow of the pre-war régime Personal liberty,
popular sovereignly and nationality were the characteristics
of the constitutions of all these states, and they all, without
exception, adopted~the British plan of parliamentary control
of the executive, with variations, though many of them went
farther in the mgtter of universal suffrage. So far as charters
could achieve it, democracy had®certainly triumphed. With a
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due 1egard to the exigencies of strategy and economic stability,
nationality may be said to have triumphed also. True, there

' were non-national minorities as before, notably Austrian
Germans in Italy and Magyars in the enlarged Rumania, but
not at all to the same extent.

“ A yet further development of constitutionalism resulted from
the First World War in the establishment of the League of
Nations, The signing of the Covenant of the League was made
inseparable from a signature to the Treaties. Here for the first
time_in history was an organisation of many states under a
definitely constituted body of rules and set of organs. The
League was at once empirical and experimental, founded, as
far as the parallel could hold, on the constitutional practice of
thesstates forming it, and permitting by its form expansion and
amendment as experience might demand and circumstances
allow. We call it a constitutional experiment, not because it was
an jndependent body with sovereign powers (for that it certainly
was not), but because it attempted Lo find a means for the
peaceful settlement of conflicts between the sovereign bodies
which were its members, and was, therefore, in line with that
constitutional progress which had up to then been achicved in
most Western states.

X1. THE FLIGHT FROM CONSTITUTIONALISM AND THE SECOND
WORLD WAR

In the immediate post-war period, then, it seemed that
nationalism and representative democracy had joined to achieve
an almost universal victory for the rights of man and the Rule
of Law, and that the lessons of political constitutionalisi were
to be at Jast successfully applied to the solution of the problem
of world peace. Unfortunately it was soon to be forcibly demon-
strated that political charters of themselves are not enough and
that, if the will to make them work is not present among the
people for whose benefit they are designed, unconstitutional
practices will inevitably be adopted to nullify them. So it was
that, in the years following the settlement Of the First World
War, an authoritarian reaction agamst democratic constitu-

tionalism occurred in several states in eastern, southern and
central Europe
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yd “The Russians were the first to repudiate the political cor-
stitutionalism whose growth we have been tracing here. The
Russian Revolution of 1917 passed through two phases: first,
the political or liberal revolution in March, which destroyed the
Tsarist autocracy and established a republican constitution
with a parliament (Duma) and Cabinet modelled broadly on
the French pattern; and secondly, the social, or Bolshevik,
revolution in November, which overthrew the Duma and
established the Workers’ Republic. In the intervening period
of eight months, the Soviets, or Workers' Councils, had existed
side by side with the Duma, but before the new parhiamentary
experiment had time to justify itself, the Bolshevists, led by
Lenin, declared Russia to be a Republic of Soviets, This Repub-
lic was at first confined to Russia proper, but similar revoluti®ns
followed in other parts of the old Russian Empire, both in
Europe and in Asja, and in 1923 the various new states federated -
to form the Union of Soviet Socialist Republics (U.S S.R.)w/‘
«~In 1918 Lenin had produced a constitution which was pre-
faced by a “Declaration of the Rights of the Labouring and
Exploited Peoples,” a phrase which clearly indicates the nature
of the Russian breach with Western constitutionalism. As an
application of the doctrines of Marx,'the new régime in Russia
was concerned to establish not the constitutional rule of the
majority but the dictatorship of the proletariat, which Stalin,
Llaborating the oniginal theses of Lenin, later called “‘substanti-

lly the dictatorship of the Communist Party as the force which
uides the proletariat, ”’although, as we shall-see later, the new
Constitution which Stalin was to promulgate in 1936 made
some concessions to Western ideas. Moreover, the Revolution
created a new social order in which the former owning classes
were dxspossessed and all forms of wealth communalised.
“There were thus in the Soviet system, resulting from the Revolu-
tion of 1917, two elements which distinguished it from the
constitutional state as we know it, First, a political dictatorship
through the dominance of a single party to the exclusion of all
others, and, secondly, a totalitarian system which used the
political machine tdcontrol and direct every aspect of economic,
social and religious hfe. .
These featuresof dictatorship and totalitarianism also char-
acterised Mussolini's régime in Italy and Hitler's Third Reich
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i Germany, which were established during the sncceeding
years, though the pre-existing conditions and the consequences
of the Russian Revolution were very differcnt from those of the
Fascist outbreak and of the Nazi upheaval. For it must be
recognised that Lenin and the Bolsheviks completed the de-
struction of an absolute autocracy and built on its 1uins a new
social and political order which enfranchised vast masses of the
people formerly in a state of abject ignorance and subjection;
whereas both the Fascists and the Nazis made a criminal attack
on an established parliamentary system and replaced it by a
black tyranny which deprived millions of their fellow-countiy-
men of the rights they had previously enjoyed.

In Qctaober, 1922, when the Fascist militia marched on Rome,
tha'King, to avoid ctvil war, inviled Mussolini to form a Cabinet.
The Cabinet having been formed, the Chamber of Deputies, o
save itself from immediate dissolution, granted Mussolini
special powers. From {hat moment Mussolini, giving limself
the high-sounding title of Duce, gradually undeimined the
constitutional system under which Ilaly had lived for more than
half a century. The electoral law was modificd so as Lo produce
an artificial Fascist majority in Parliament and soon all other
parties were suppressed and the Fascist Grand Council, which
reflected the Duce’s will, became the only effective organ of
government. Al the same time, Mussolini abolished all associ-
_ ations, whether social, political or cultural, which did not

subscribe to the theory and practice of IFascism. Mussolini thus
- effectively destroyed the democratic structure and, by a series

of measures, which we shall examine later, replaced it by the

Corporate State, based on what he called National Syndicalism.

In 1939, the Chamber of Deputies, emasculated as it was, finally

disappeared and was replaced by an assembly known as the

Chamber of Fascios and Corporations. At that moment nothing

remained of the Itahan Constitution, as it had evolved through

nearly a century, from the Sardinian Statuto of 1848, except
the Monarchy, which, deprived of all dignity and prestige,
continued to exist only because it was sat15ﬁed to be tied to the
chariot wheels of Fascism,

In Germany, Hitler and the National Socialists came into
power in January, 1933. Here again the plot.to overthrow the
parhamentary system was gt first covered with a constitu-

L4
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tional cloak. Till then Germany had been governed under the
Constitution of the Weimar Republic, founded in 1919, and
Hitler accepted the Chancellorship—u.e., the office of Prime
Minister—at the hands of the President of the Republic. At
no time did Hitler denounce that constitution, but, using the
plenary powers granted to him by the Reichstag, and approved
by the President, rapidly destroyed the foundations of the
constitutional state. He forcibly dissolved all other parties but
the National Socialists, though even as a purely Nazi assembly
the Reichstag was reduced to nothing more than an occasipnal
audience for the rhetorical outbursts of the Fishrer. In a decree
of less than a hundred words, issued in January, 1934, Hitler
demolished at a blow the federalism which had characterised .
the Reich for a thousand years, and a federal democracy was
thus violently transformed into a centralised autocracy under
the direct control of the Fithrer. In August of the same year,
on the death of President Hindenbnrg, he announced his inten-
tion of assuming in his own person as Fitkrer the two offices of
President and Chancellor, a move for which, after the event, he
received the overwhelming support of the people in a plebiscite,
So gradually every constitutional protection secured by the
Weimar Republic was torn away and finally the only political
sanction that remained was the despot’s whim.

Under Hitler’s dictatorship all personal and social rights
went the way of political safeguards. No individual or family
was safe from the interference of the secret police (Gestapo) and
every adolescent was forcibly enrolled in the Nazi Youth
Movement (Hitler Jugend). None but Nazi organisations were .
allowed to exist. The many employers’ associations and trade
unions were dissolved and replaced by the so-called Labour
Front. All independent opinion was suppressed and the Press )
became the tool of the Nazi Party. To justify the régime, the
whole fabric of Hitlerite Germany was bolstered by a pseudo-
philosophy of the state which argued that the Nazi Party was
synonymous with the German nation and that Western demo-
cracy was an outworn creed. But, in truth, Nazism, as one of
Hitler's renegade followers said, was nothing more than “a
doctrineless nihilism ”* And heavily indeed*were Germany and
the world to pay for their acquiescence in its excesses.

[ ]
1Hermann Rauschning. Germany’'s Revoletion of Destruction
°
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™ The success of the dictatorships in Italy and Germany had a

disastrous effect on the political constitutionalism of neigh-
bouring states. And this was especially true of Spain where in
1932, only a year before Hitler's assumption of power, a new
constitution had been promulgated. Spain had been governed
under the Constitution of 1876 until 1924, when the Constitution
was suspended and for the next seven years King Alphonso
XI1II ruled through a Directory headed at first by General
Primo de Rivera (Marqués de Estella) and later by General
Berenguer In 1931, however, municipal elections were held,
and resulted in a heavy Republican majority, whereupon a
Republican Provisional Government was formed and the King
left the country. Elections then took place for a constituent
as$eémbly which produced the Republican Constitution of 1932.
It was against this constitution that General Franco revolted
in 1936 and for three years Spain was a prey to civil war.
Covertly assisted by Hitler and Mussolini, Franco finally
crushed the Republicans in the spring of 1939 and cstablished
his dictatorship.

. In almost every continental state there were cells of Nazi
propaganda, and it was only with the greatest difficulty that,
in the few years of a precarious peace which remained, such
states as Belgium and the Netherlands, Denmark and Czecho-
slovakia maintained their parliamentary institutions. Most of
the athers succumbed to Hitler's force or cajolery and allowed
their constitutional safeguards to be whittled away by some
form or other of dictatorship. Then Hitler began his series of
open aggressions which in 1939 brought the Western democ-

.racies, awakened at last to the futility and danger of further

-

appeasement, in arms against him, and the Second World War
began.

The effect on political constitutionalism of the Second World

ar is much more complex and menacing than was that of the
first. For the victory of the United Nations over the forces of
tyranny and aggression has left three political creeds, each with
its claim on the allegiance of the peoples. First, there is the
traditional democracy of the West, championed mainly by the
British and American Commonwealths, but gravely weakened
in its prestige and appeal by the sufferings «of the nations of
Westenrl Europe in the war and its aftermath, Secondly, there
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is the triumphant Soviet democracy of Russia, bestriding *
like a Colossus the whole of Eastern Europe and a large part of
Asia, and profoundly influencing the political institutions of
neighbouring communities in both regions. Thirdly, there
are the discredited doctrines of Fascism and Nazism consumed
by the fires of war but threatening to rise from their ashes with
a claim to be the only power capable of lifting the people,
crushed between the forces of what they call Pluto-Democracy,
on the one hand, and Communism, on the other, out of their
post-war malaise In this situation political constitulionalism
must show itself capable of survival, for without i there is no
hope for the preservation of Western civilisation, of which the
constitutional state is one of the corner stones.

And this is equally true of constitutionalism in the contalt
of one state with another The attempt to apply constitutional
methods to international relations after the First World War
through the Covenant of the League of Nations failed to preven¢
a second total war. The end of the Second World War offered
the nations a second chance to preserve world peace through
the Charter of the United Nations Organisation. If the failure
of the League proved costly, a like failure of the United Nations
would be positively fatal, for civilised society would surely not
survive a third holocaust under the conditions of the Atomic
Age which it now confronts.

XII. SUMMARY

.What, then, emerges from this historical sketch? First, that
constitutional politics cannot possibly be understood without '
reference to their history. Every epoch that we have touched
has supplied.its quota to the existing whole Greek constrtu-
tionalism gave political phllosophy its inspiration and, durmg
the Revival of Learning in the fifteenth century, opened men's
minds to the finer purposes of political organisation. Roman
constitutionalism gave the Western World the reality of Law
and the ideal of Unity. Feudalism bridged the gulf between the
chaos following the fall of the Roman Emplre in the West and
the emergence of the modern state. The progress of centralis-
ation.through the €rown in England, France and Spaln during
the Middle Ages was necessary to destroy the evils of feudahsm
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<and to lay the foundations of a national policy; while the growth
of pagiially representative institutions in thosc countries
markéd in Western Europe the fust faint beginnings of the
democratic state. At the same time, the Conciliar Movement of
the fifteenth century emphasised the nascent national divisions
of Europe and inaugurated a wide discussion of representative
methods of government.

The Renaissange carried forward the centralising. progess in
the.west of Furope and planted yet more securely the seed of
nationalism there. The Reformation produced the ideal of
religious toleration and at the same time enhanced the powers
of the Prince through the development of a State Church, thus
turning a religious discontent into a political revolt by causing
flien to believe that the way to religions hiberty lay through
political orgamsation, English constitutionalism supplied a
continuity of life to liberal institutions through many centuries
when elsewhere they were dead or had never lived, permitted
the growth of its own institutions among those communities in
all parts of the world of which England herself was the mother,
and supplied the pattern of a constitution when the moment
came for any newly-liberated community to found oncjThe
conaclastic theories of the eighteenth century laid the found-
mmﬂéif democracy, The American and
the French Revolutions gave the m\cﬁiprn world the first
examples of documentary constitutions, thus finding an inune-
diate way of reconciling liberty and authority, the rights of
man, and established government, America, moreover, through
the expedient of federalism, gave the world a lesson in political
union which should not outrage local feeling, while the French
Revolation, though itself overwhelmed, bequeathed to the
nineteenth century the ideals of liberty, equality and fraternity,
to be established upon a foundation more permanent than its
original sponsors had been able to find. The Napoleonic con-
quest disseminated the ideals of the Revolution and, at the
same time, brought to active life the dormant spirit of nation-
alism among the peoples whom Bonaparte conquered.

The nineteenth century saw the ideals of liberal reform and
nationalism strugiling for recognition, and their partial realis-
ation in pohtical forms, The Industrial Revolution enfranchised
the m'iddle class and built the ramparts of modern democracy
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by producing a new class of workers which more and more
demanded an enjoyment of political rights. It also intensified
both nationalism and constitutional reform, first by fostering
the policy of economic protection and then by extensions of the
franchise and the organisation of national parties. The First
World War gave a tremendous incentive to constitutionalism
by destroying the illiberal governments, by creating new states
out of hitherto oppressed nationalities, by driving both these,
thereby, to establish constitutions on the basis of nationalism
and democracy, and finally by creating the will to international
peace on constitutional lines through the establishment of the
League of Nationg. But in the succeeding years there was a
violent reaction against political constitutionalism, and the
Russian Revolution of 1917 was followed by the Fascist oute
break in Italy, the Nazi upheaval in Germany, and the victory
of Franco over the Republicans in Spain, while the nations of
Eastern Europe generally tended, under Nazi and Eascis
influences, to sacrifice the constitutional safeguards they had
so recently won. The dictatorships and totalitarian systems thus
established led inevitably to external aggression which cul-
minated in 1939 in the outbreak of the Second World War. The
war left a complex and menacing situation for the national
democratic constitutionalism of the West, which had to face the
competing claims of Soviet Democracy, then dominating
Eastern Europe and a large part of Asia, and the danger of a
resurgent Nazism among the defeated nations. But the end of
the war presented the nations with a second chance to apply
constitutional methods to international relations through the
Charter of the United Nations Organisation for the permanent
establishment of world peace in the Atomic Age.

The second fact that should emerge from this sketch is that
national democratic constitutionalism, ancient though its
origins may be, i still in an experimental stage.and that if it is
to survive in competition with more revolutionary types of
government, we must be prepared constantly to adapt it to
the ever-changing conditions of modern society. The basic
purpose of a political eonstitution is, after all, the same wherever
it appears: the securing of social peace and progress, the safe-
guarding of individyal rights, and the achievement of national
well-being, and what we have to study here are the various
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- means adopted 1o attain those ends, This mnvolves a com-
parative survey of modern political constitutions and an
examination of their likenesses and differences, which we shall
now undertake.
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SUBJECTS FOR ESSAYS

1. Account for the attachment of the Greeks to the idea of the City-State.

2. In what sense was the Roman Empue a world-state?

3 Discuss Feudalism as a transition between the fall of the Roman Empire
1n the West and the emergence of the modern state

4. Show what constitutional progress had been made in Western Europe
before the Renaissance, and give some account of the latter mn its political
aspects.

5 What were the political consequences of the Reformation?

6 Criticise the theory of the Social Contract as an explanation of the onigin
of the state.

7 Explain the importance of the American War of Independence and of the
French Revolution in the history of constitutionalism

8. Discuss the political aspects of the Industrial Revolution =
Eg ‘What effect had the Fust World War on constitutional development in

urope’?

10 Describe the constitutional situation i Europe following the Second
World War
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PART I1

COMPARATIVE CONSTITUTIONAL POLITICS






CHAPTER III

CLASSIFICATION OF CONSTITUTIONS

I. THE OBSOLETE CLASSIFICATION OF ARISTOTLE AND OTHERS

A CLASSIFICATION of political constitutions or of states has often
“been undertaker,. in the past, but not in a way very satisfactory
to the modern gtudent. Among the earliest attempts to make
such a classification we may note that of Aristotle who went"
much more fully into this matter than his master, Plato, who
is very confusing on the subject, because he adopted one basis
of classification in The Republic and quite a différent ong im
another of his books, called Politicus or The Statesman. ﬁo
((Anstotle, he first divided const1tut1ons into two great classes,
namely, good and bad, of true and perverted His criterion
here was the spirit informing the government. In each of the
two great classes he found three types according to whether
the government was in the hands of one, or few, or many.,
@nstotle thought this classification exhaustive and exclusive
because, having carried out a thorough 1nvest1gat10n into no
less than 158 const1tut1onsv73m§§md,,;3arbar1an existing in
his day (the treatise containing the details of this investigation
is unfortunately lost), he came to the conclusion that all states
went through a cycle of revolutions Thus &s_t;gce began with the
finest possible type of govemment—-—tl@,;uﬁ‘gi_gge_r&ap who,
from the point of view of political authority, was the sppremely
virtuous one This was the Monarchy or Royalty. But after a
time such a virtuous man could no longer be produced; yet the
rule of one remained, and his power was maintained by force.
This type of government Aristotlé "called the Tyranny or
Despotism. But the tyrant would one day meet the opposition
of a body of upright’men who would overthrow him and rule
in his stead. This was Aristocracy. Here, aghin, however, the
spirit of the arlstoc;acy would after a time begin to degenerate,
and though the rule of the Few would continue, it would cease

57
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s to stand on the basis of political virtue and maintain itself by
the use of force or corruption. This corrupt form of aristocracy
Aristotle called Olgarchy. Finally, against this hateful rule

. there breaks out a popular uprising, and the Qligarchy is super-
seded by the Rule of the Many, or Democracy. In Aristotle’s
view, democracy so easily becomes licence and anarchy that
he, like Plato, sees it as degenerate by nature; the rule of the
many cannot help being the rule of the mob (or, as he said, of
the poor), which is the very negation of rule. Out of the dark-
ness, then, again arises the supremely virtuous man, some
Casar who alone can restore order and reason. The cycle is
completed and begins all over again.

Aristotle’s problem was to discover a form of government
e=fficiently stable to break this cycle, and he thought he had
found it in that type of middle-class government which he called
the Polity. It was his ‘‘golden mean” between the ideals of
Monarchy and Aristocracy, so difficult to attain and sustain,
and the perversions of Tyranny, Oligarchy, and Democracy,
which were undesirable. So essential to stability in government
did Aristotle consider the rule of the middle-class to be that the
term he used to describe it~—the Polity—has now come to have
a general application.

Aristotle’s classification of constitutions may be summarised
in tabular form as follows:

Type of Constriution Good oy true form Bad or perveriled form
Government of One Monarchy or Royalty | Tyranny or Despotism
Government of the Few Arnistocracy Oligarchy
Government of the Many Polity Democracy

It cannot be denied that we have much to learn from this
part of Aristotle’s teaching. For example, he pointed out with
great emphasis that, since the object of all the citizens of a slate
must necessarily be the safety of their association, everything
must be sacrificed to the maintenance of the constitution which
is the basis of that safety, and that any action on the part of
any citizen outside the bounds of the constitution (whether an
unconstitutional act carried out by the government of the day,

-
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on the one hand, or what we have come to call “direct action’’®
attempted by non-political associations, on the other) should
not for a moment be tolerated—an argument which has even
greater force in a modern democracy than it had in Anstotle’s
ancient polity. Agam, it would be difficult to dispute the fact
that the history of the world since his time has supplied many
illustrations of a cycle of deteriorations and revolutions after
the manner of Aristotle’s analysis.

Nevertheless, we have to abandon Aristotle’s classification
of constitutions, since it is quite inapplicable to existing politisal
conditions. It is no longer useful, for example, to employ the
term Monarchy to describe a modern state, because it tells us
nothing distinctive about it. Again, the term Democracy applies
to so many modern states that 1t no longer helps us to a divisio&™
of them. Nor are the classifications of some political philosophers
more receni than Aristotle helpful in modern conditions.
Montesquieu, for instance, in the middle of the eighteentk
century, divided governments into three classes—republican,
monarchical and despotic. Rousseau, again, a few years later,
classified the forms of government mto three—autocratic,
aristocratic and democratic—but he held that there was only
one form of state, ndwfely, the Republic. Kant, a little later,
saw three kinds of states corresponding to Rousseau’s three
forms of government, but only two forms of government—
republican and despotic. But the term Republic in the modern
world helps us no more than the term Monarchy to understand
the form of the state to which we are referring Take, for
example, three existing republics—the United States of America,
Switzerland and France—and three existing monarchies—
Great Britain, Norway and The Netherlands. It is obviously
fallacious to make this a basis of division and to say that the
United States, Switzerland and France belong to one distinctive
type of states, and Britain, Norway and The Netherlands to
another. To do so would be to make ourselves the mere slaves
of nomenclature Coming to our own epoch, we find the modern
German writer, Bluntschli, attempting to extend Aristotle’s
triple division by adding to 1t a fourth type of state which he
called Ideocracy or Theocracy, in which the*supreme ruler is
conceived to be Godpr some super-human spirit oridea, as s seen,
for example, in the original Jewish®state and in Mohammedan
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- countries. But this division carries us no farther in our en-
deavour to classify states according to real and existing
likenesses and differences. We must clearly seek our ground
elsewhere.

II, THE BASES OF A MODERN CLASSIFICATION

The truth is, it is impossible to divide states into classes by
taking each state as a whole in turn, because the totality of
pawers of all states is the same; that is to say, every state is a
sovereign body politic. If a community is not this, it is not a
state. As an American writer, Willoughby, puts it, ‘““the only
manner in which states may be differentiated is according to

<Zhe structural peculiarities of their governmental organisation.”
As soon as we begin to think about this in the light of that
evolution of modern constitutionalism which we have sketched
in the preceding chapter, a living classification begins to shape
itself We saw how all the communities of the Western World
have been affected to a greater or less degree by the same
influences, and likenesses among them are therefore bound to
manifest themselves. On the other hand, nationalism has proved
such a potent force for separatism that differences among them
are equally strongly marked. In making our classification,
therefore, we must find those attributes which are common to
all modern constitutional states and divide the states according
to the peculiarities of their organisation. In other words, we
must examine each of the attributes in turn and divide our
states into classes according to whether they conform to this
or that variation of the attribute in question,-

5 What those common attributes are we have already indicated

y in the opening chapter, where we saw that the government of
every constitutional state has three separate departments,
namely, the legislature, the executive and the judiciary. The
basis of our classification must be found, therefore, under the
five following heads: (x) the nature of the state to which the
constitution applies; (2) the nature of the constitution itself;
(3) the nature of the legislature; (4) the néture of the executive;
(5) the nature of the judiciary.

The disadvantage of this classification is,that it involves the
necessity of dealing with éach state several times, each time
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in respect of one attribute, for it by no means follows that
because State A resembles State B in respect of the first attri-
bute, it resembles it in respect of the second, or because State C
differs from State D in respect of the third attribute, it differs
from it in respect of the fourth. Indeed, it is this very truth
which makes this sort of classification the only one in keeping
with existing conditions, and that is an advantage which must
be considered to override any disadvantages this method of
classification may possess.

This classification, whose details we shall now examine, js
based upon various suggestions made by three modern English
political scientists, Lord Bryce, Edward Jenks and Sir J. A. R,
Marriott, none of whom, however, worked them out according
to the scheme adopted here. Our classification does not pretends=
to be exhaustive, because much of the subject-matter of com-
parative constitutional politics defies classification. But it does
adequately cover sufficient ground to introduce the student to,
the subject. S@}e/ important matters which remain outside the
scope of this classification will be dealt with in the third part
of this book. Meanwhile, let us look more closely into our
classification.

III. THE NATURE OF THE STATE TO WHICH THE CONSTITUTION
APPLIES

Whether Umtary or Federal

Every modern constitutional state belongs to one of two
great classes—unitary or federal—and this introduces a
difference of the very first importance. A unitary state is one
organised under a single central government; that is to say,
whatever powers are possessed by the various districts within
the area administered as a whole by the central government,
are held at the discretion of that government, and the central
power is supreme over the whole without any restrictions
J',mposed by any law granting special powers to its parts.

“Unitarianism” in the political sense has been well defined by
the late Professor Dicey as “the habitual exercise of supreme
legislative authority éby one central power.” Examples of
unitary states are the United Kingdom, Frange and Belgium.
In each of these cases there is no questign of any limitation
being placed upon the power of the central authority by any
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- law-making body belonging to any smaller part of the state,
Where, as in the case of the United Kingdom, local government
is strong, there is still no restriction upon the ceniral power,
which can override the Local Authorities; for since, in modern
times, the central authority has granted whatever powers are
possessed by them, it can equally modify or withdraw those
powers. Local Authorities in Britain are, in fact, not law-
making but by-law-making bodies.

A federal state is one in which a number of co-ordinate states
unite for certain common purposes. To quote again Professor
Dicey, “a federal state is a political contrivance intended to
reconcile national unity and power with the maintenance of
‘state rights’.” We have to distinguish clearly between local

emovernment in a unitary state and state government within a
federal state. In a federal state the powers of the central or
federal authority are limited by certain powers secured to the
units which have united for common purposes, We note, there~
fore, m a federal state a distinction of powers between the
federal authority and the authorities of the units forming the
federation. This being the case, there must be some authority
which determines this distribution. This authority is the
Constitution itself,, A federal constitution partakes of the
character of a treaty. It is an arrangement made between certain
bodies politic which wish to retain certain rights. Thus the
constitution will state either the rights that are to be retained
by the federating units or the rights that the federal authority
takes over. In either case it stands to reason that neither the
ordinary legislatures of the individual states nor the legislature
of the union can have the power to alter the constitution
without some special means being adopted for discovering the
views of the constituent members. These means will in a true
federal state be definitely stated in the constitution There must
further be some sort of authority to decide between the federal
power and the state power if they should happen to come
into conflict. This authority is generally a supreme court of
judges.

Thus, completely developed federalise shows three clearly
marked characteristics: first, the supremacy of the constitu-
tion, by means of which the federation is established; secondly,
the distribution of powers»between the federal state and the
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co-ordinate states forming it; and thirdly, some supreme
authority to settle any dispute which may arise between the
federal and state authorities. Not all states which we call federal
states are exactly like this. Federalism is, in fact, of varying
shades of completeness and “Sxactitude, Those that do mot
exactly conform to the type of completely federalised state we
may call quasi-federal states. These differences we shall examine
more closely in a later chapter. Here we may note among
existing federal states, the United States of America, Switzer-
land, Australia, Canada, and the U.S.S.R. Though these {eder-
ations vary very much in detail, they all conform to the basic
rule of a federal state, that each is constituted from a number
of minor states which desire union but do not desire unity.

It will have been observed that, although we have spoken,.
of a federal state, we have referred to the federating units them-
selves also as states. This is due solely to the paucity of language.
As soon as a number of states have federated they become
coristituent parts of a federal state, and thereby cease to > be'
statésthemselves in the full sense, for they have sacrificed some
part of that essential quality of a state which we have empha-
sised eatlier; narely, sovereignty. Thus the forty-eight states
of the American Commonwealth are not true states. The union
of the forty-eight states is the real state. Yet the states retain
a wide legislative power, their legislatures being what we may
describe as semi-sovereign law-making bodies. Again, none of
the six states of the Australian Commonwealth is a real state.
The Commonwealth is the state, and it is a state in spite of the
fact that it is a part of the British Commonwealth of Nations,
which has no federal element in its composition. We shall have
a good deal more to say about this in a later chapter.

From all that has been said, it is clear that we have here
a very sound basis for the classification of modern constitutional
states. For, although, as we shall show, there are various kinds
of unitary states and different kinds of federal states, no con-
stitutional state of to-day can be entirely outside these two
categories.

We might have addgd here a subsidiary basis of classification
under this same head; namely, whether the state is centralised
or localised; that is to say, whether there is a strong element of
local government within the state or not. Great Britain, for

»
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example, is a localised state because local government plays
a large part in the political life of the community. France, on
the other hand, is a highly centralised state in which very little
responsibility is thrown upon local authorities, and even when
it is, it is jealousy watched and limited by an emissary of the
central government known as the Prefect. But this question,
although in many ways of great importance, must not detain
us, since it would lead us too far from our main subject. We
mention it here in order to emphasise the difference between
local government and state government (within a federation),
a-difference clearly illustrated in the fact that, while France, a
unitary state, is sluggish in local government, each of the states
forming the United States, a federal state, has a very active
mlOCEll government of which it is extremely proud and jealous.

/ IV, THE NATURE OF THE CONSTITUTION ITSELF
(@) Whether Unwritien oy Written a False Distinction

Constitutions are frequently divided into unwritten and
written. But this is really a false distinction, because there is
no constitution vach"i’“s““é“ﬁtifely“thﬁfteﬂgﬂg_.nd no constitution
en%'éll“fm%ugn.afi constitution generally called written is one
in"the form of a document which has special sanctityf A con-
stitution generally called unwritten is one which has grown up
on the basis of custom rather than of written law. But some-
times the so-called written constitution is a very complete
instrument in which the framers of the constitution have
attempted to arrange for every conceivable contingency in its
operation. In other cases, the written constitution is found in a
number of fundamental laws which the constitution-makers
have either framed or adopted with a view to giving as wide a
scope as possible to the process of ordinary legislation for the
development of the constitution within the framework thus set.

The Constitution of Great Britain is said to be unwritten,
but there are certain written laws or statules which have very
considerably modified the Constitution. For example, the Bill of
Rights (1689) is a law of the Constitution as also are the various
Franchise Acts of the nineteenth and twentieth centuries, and
especially the Parliament Acts of 191r and 1949, which cur-
tailed the power of-the Lords to amend of reject bills already

~



Classification of Constitutions 65

- passed by the Commons. On the other hand, the Constitution of
the United States is the most completely written of all constitu-
tions; yet certain unwritten conventions or customs have grown
up in the very teeth of the will of the Fathers of the Constitu-
tion, without any verbal alteration, in this connection, in the
Constitution itself. Note, for example, Article II, Section I, of
the Constitution (together with the Twelfth Amendment),
which says that for the election of the President, the people shall
choose electors who shall meet and elect, by a majority, whom-
soever they will But this, as we shall show later, does not 1n
practice happen at all.

We repeat, then, that a classification of constitutions on the
basis of whether they are unwritten or written 1s illusory. It is,
of course, sometimes necessary to distinguish between the so..
called written and the so-called unwritten constitution, and,”
whenever we need to do so, we shall refer to the former as a

documentary and to the latter as a mon-documentary con-

stitution. |

(6) Whether Flexible or Rigid

The true ground of division, by virtue of the nature of the
constitution itself, is whether 1t is flexible or rigid. It 15 a
frequently-held but erroneous impression that this is the same
as saying non-documentary or documentary. Now, while it is
true that a non-documentary constitution cannot be other than
flexible, it is quite possible for a documentary constitution not
to be rigid. What, then, is it that makes a constitution flexible
or rigid? The whole ground of difference here is whether the

h . . . . . . a
process of constitutional law-making is or is not identical with
the process of ordinary law-making. The constitution which can
be altered or amended without any special machinery is a
flexible cohstitution. The constitution which requires special
procedure for its alteration or amendment is a rigid constitution.

In the case of Great/Brtain, for example, exactly the same
legislative procedure j5 followed whether the bill to be passed
concerns, say, the placing of restrictions upon the methods of
the trainers of performing animals or a radical alteration in the
powers of the House of Lords. In the United Kingdom, in fact,
there is no such thing as a distinctive constitutional law. The

Constitution of the®United Kingdorg is, therefore, flexible. The
3
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, same was true of the former kingdom of Italy. Though Italy
under the monarchy had a documentary constitution, no
special procedure for altering it was laid down in the constitu-
tion. In fact, that constitution was the original Sardinian Con-
stitution (Statuto) of 1848 adapted, by normal legislative pro-
cedure, to meet the requirements of an expanding state and a
more progressive political society. So flexible was it, indeed, that
Mussohni, in the earlier years of hus dictatorship, was able pro-
foundly to violate the spirit of the constitution without having
to denounce it. All that is now changed in Italy, for the Republi-
can Constitution of 1947, which we shall examine in detail later,
is extremely rigid, containing as it does the most elaborate
directions as to the ways in which it may be amended.

ar S0 we reach this rather curious paradox: that, although a
constitution may be much written—that is to say, although
it may consis }/of alarge bundle of isolated statutes—it may still
be flexiblé™¥hdeed, the very fact that it does consist of a large
number of laws passed at various times will argue its flexibility,
because, where special machinery has to be set in motion for
constitutional amendment, the amendments are not likely to
be so numerous. In further emphasis of the paradox, we may
note that the Constitution of the Third French Republic, though
a very slightly written instrument, was, none the less, rigid,
simply because 1t uired a special procedure to change its
fundamental lawss/The Constitution of the Fourth French
Republic, promulgated m 1946, is equally, if not indeed even
more, rigid, though it differs from that of the Third Republic
in respect of its form, since it is a complete and comprehensive
document. In the United States, again, the Constitution is
rigid because it cannot be amended without special machinery
being set in motion for the purpose. Indeed, in this case it is
necessarily so, because the Copstitution definitely states what
powers the Federal Government possesses, and if the latter goes
beyond these, it is not bending but breaking the Constitution.
In short, then, we may say that the constitution which cannot
be bent without being broken is a rigid constitution.

V. THE NATURE OF THE LEGISLATURE

The most 1mportant piece of machinery in the modern con-
stitutional state is the legislature, or law-mfiking body. Several
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ways of classifying states on this ground suggest themselves,
but most of them are not very fruitful, For example, a division
of modern legislatures into those made up of one House and
those having two Chambers is not very real because 1t would
put all the important states in one category, and all the less
important states, as, for example, Finland and Turkey, in the
other.! Again, to attempt to classify legislatures by methods of
parliamentary procedure would not carry us far in our survey.
What 1s far more vital is to observe the ways in which legis-
latures, and both the Lower and Upper Houses of the importapt
ones, are brought into being, for this is where the citizen's
contact comes. In this connection, modern legislatures are
divisible into two types by_virtue of two classes of facts. First,
we may divide them on the ground of the nature of the eleclorales
system by which members of the Lower House are chosen.
Under this heading come the two questions of franchise and
constituency. Secondly, we may divide them on the ground of
the nature of the Second Chamber or Upper House.

(@) As to the Electoral System

(i) Kwnd of Franchise.—First, with regard to the electoral
system, constitutional states fall broadly into two sorts, namely
those which have manhood suffrage and those which have adult
suffrage. By manhood suffrage is meant.the possession of the
right 16 vote b 1l males above a certain age without gualifi-
cation, aﬁf’z’%frh the usual disfranchisement of paupers,
criminals and lunatics. By adult suffrdge is meant the same right
enjoyed by both males and females. 1

In this division we have not gone quite far enough because
some states with manhood suffrage may have some sort of
qualification for voting for the Lower House, as, for example,
in Japan before the Second World War, where the test was to’
write the name of the candidate on the voting-paper, which
seems, looking at Japanese names with occidental eyes, a very
formidable test; while, in some others, female suffrage may
be less complete th#n male suffrage, which was the case in

1 To the List of uni-cameral legislatures must now be added that of New
Zealand, where the Umper House (the Legislativg® Council) was abohished
on 1st January, 1g951. n

-
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Britain from 1918 to 1928. We shall observe these details more
closely later on. Here suffice it to note the four main kinds of
suffrage in the modern constitutional state—wiz, manhood
suffrage, qualified manhood suffrage, adult suffrage, and quali-
fied adult suffrage.

(i) Kind of Constituency.—The nature of the constituency
provides a further basis of distinction, from the point of view
of the electoral system, among existing constitutional states.
This distinction s between those states in which the constitu-
epcy returns one (or al most, two) and those in which it returns
several members. The latter is generally associated with that
innovation of democracy known as Proportional Represen-
tation, the object of which is to secure the representation of

=minorities which are otherwise voiceless in the elected assembly
But the multi-member constituency, as we may call it, does
not necessarily involve the principle of Proportional Represen-
tation. In France, for example, the constituency was, between
1919 and 1927, merely a collection of adjacent and formerly

" separate constituencies Whereas the French, before 1919,
vated by arrondissements, after that for eight years they voted
by déj)artements (a system known as scrutin de liste). France has,
in fact, since the establishment of the Third Republic, tried
both methods by turns In the last years of the Third Republic
it reverted to the single-member constituency, only to revive a
form of group-voting for the election of the Provisional Assem-
bly, which drafted the Constitution of the Fourth Republic,
and for the next General Election in 1951 introduced a highly
complex system of party alliances, or apparentemments. This
method of enlarging the constituency was carried to an extreme
in Italy under the dictatorship of Mussolini who transformed
the whole country into one vast electoral college.

We shall deal with this question more fully in a later chapter.
Here 1t is only necessary to observe that this question helps us
to divide modern constitutional states into two great types. In
some states, however, the single-member constituency is used
for elections to the Lower House, and the multi-member one
for those to the Upper. This, for instanee, is the case in the
Commonwealth of Australia. It is interesting for British voters
to speculate on the possible advantages of a rearrangement of
constituencies in this senserin the democracy of the future
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(b) Types of Second Chamber

The division as to types of Second Chamber forms the ground
for a very interesting comparative study in modern constitu-
tionalism. The main divisions under this head are two: the
Second Chamber is either elective or non-elective Lying
between these two, however, there is a considerable indeter-
minate area filled by one or two well-known examples in which
the Second Chamber 1s partly elective and partly non-elective,
as it was in pre-Republican Spain, and in Japan until her defeat
in the Second World War, and as it is in the Union of South
Africa and in the Kingdom of Egypt. Still, the division forms
a good method of approach to the study of the problem of the
Second Chamber, to which we shall devote a chapter later. —

Among the best known of the elected Upper Houses are the
Senate in the United States, Australia, Eire, and Italy,’ the
Council of the Republic in France,” and the Council of States
(s.e. antons) n Switzerland. The most noteworthy instances
of non—blegtlve Second Chambers are the House of Lords m
Great Britain and the Senate in Canada. Generally speaking,
where the Second Chamber 1s elected, it is, as might be expegted,
a much greater force than where it is not.' Thus, for example,
whereas the Senate in the United States is much the more
influential of the two Houses of Congress, in Great Britain the
House of Lords has become almost powerless to affect the course
of legislation,

VI. THE NATURE OF THE EXECUTIVE
Whether Parliamentary or Non-Parliamentary

Our fourth line of division concerns the nature of the execu-
tive, It 1s, as we have said earlier, the business of the execulive
to formulate policy and to execute or administer that policy
when it has gained the sanction of law through the legislature.
In all constitulional states there is a check or limitation upon
the power of the executive. The executive, that 15 to say, is
always 1esponsxble to somebody. f‘fhere is an ultimate sense, of
course, in which it if true to say that the executlve under

1;,e,, under the Constitution of the Republic (1947%)

21 ¢, under the Constatulion of the Fourth Republic (194G), the Council of
the Republic having replaced the Senate of the Third Repubhc
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modern conditions, is always responsible to the people)but thus,
being universally true, will not help us in our classification. The
question we wish rather to answer here is {where does the imme-
diate responsihility lie?) The answer to this question gives us a
basis for dividing constitutional states into two great classes,
for, in practice, the executive is either responsible to Parlia-
ment (i.e., the legislature), which has the power to remove it
should 1t lose the confidence of that body, or it 1s subject to
some more remote check, as, for example, by means of a
periodical presidential election'.ﬁf it is immediately responsible
to Parliament, it is said to be a Parliamentary Executive. But
if 1t 15 immediately responsible at definitely arranged perieds to
some wider body and is not subject to removal by parliamentary
-action, 1t issaid tobe a Non-Parliamentary or a Fixed Executive.y

This difference introduces one of the most important con-
siderations in modern constitutional politics. It is here especially
that we see the obsoleteness of a division based upon such terms
as Monarchy and Republic. Taking as examples Great Britain
and France, we should hereby be misled into supposing that
the executive in the first case is the Queen; in the second, the
President. Now neither of these things is true. On the contrary,
the executive in both cases is the Cabinet, the Queen and the
President being, politically considered, powerless against the
decisions of their ministers. The last king of England who tried
actually to interfere in the work of the executive was George ITI
(1760-1820), and he quite failed to achieve lus puipose. The
last president in France who tried to interfere in the work of
the executive was M. Millerand, and for so domng he was forced
to resign.’

Itis (_:lear, therefore,@i all states in which Ll}gj&:ﬁ(:tltive is
responsible to the elected assembly belong to a distinct cate-
gory. This type of government is alternately known as Cabinet
Government, since the executive in all such cases has been
modelled more or less upon the type of ministry which was
already emerging in England in the eighteenth century, or
Responsible Government, a term most commonly confined to
the Seﬁ—govemil}g Dominions of the Brftish Commonwealth,

IThis is stll true in the Fourth Republic, for, 1n spite of efforts to give the

President real executive '_functlons, the Constilutiom of 1946 left him with
only nominal powers, This was olie of the points at 1ssue in the crisis of 1g 58.
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where the establishment of Cabinet Government has been
associated with the transference of ministerial responsibility
from the British Government to the elected assembly in each
of the Dominions.

The only considerable democratic state to-day where the
executive is non-parliamentary or fixed is the American
Commonwealth * It was also fixed in the old German Empire,
though in a quite different manner from America. In Imperial
Germany the Emperor himself was the Executive in a very real
sense, as he worked through an Imperial Chancellor whom he
could appomnt and dismiss at will, as was demonstrated, for
example, in the famous “dropping the pilot” episode in 1890
when the Kaiser, Wilhelm II, removed Bismarck But this is,
of course, long past in Germany. Under the constitution of the
Weimar Republic (1919} the executive was of the parliamentary
type, and it is interesting to recall that the occasion of that
great reform in Germany was President Wilson’s demand for
an assurance that, in his peace parleys with Germany in 1918,
he was addressing a democratic government. Under Hitler’s
Dictatorship obviously the executive was not parliamentary,
but that régime did not, in any case, belong to constitutional
politics. And the same was true of the Fascist régime in Italy.
The executive in the Turkish Republic is also to some extent
fixed, but this is a peeuliar case where the President holds a
uniqne position, explained by the strange background of the
revolution which created it.

In the United States the President and his Ministers form the
executive, but far from the Ministers being subject to the will
of Congress (Parhament), they are not allowed to speak or vote
in either the House of Representatives or the Senate. The only
personal contact between the Executive and the Legislature
in this case Hes through the President’s message to Congress
which is delivered once a year (or oftener, if unusual circum-
stances demand that he shall meet it in special session). The
check upon the executive in this case lies in the election of the
President which takes place every four years\But the President;
once elected, may select or dismiss his minis@ers, subject to the
approval of the Senate, and nothing can remgve the President
during the fixed ter.m of his office, except gctual misconduct for

1The executive system 1 Soviet Russia 18 outside this clagsification
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which he can be impeached—.¢., tried by Congress—and at the
end of his term, whether he stays or goes depends solely on the
will of the people, as expressed m the clection Because the type
of executive which we have called non-parhamentary or fixed
is thus mtimately associated with the American presidency, 1t
is otherwise known as Presidential Government, in contradis-
tinction to Cabinet Government.

VII. THE NATURE OF THE JUDICIARY
Whether subject 1o Rule of Law or under Admanistrative Law

Qur last basis of classification concerns the third of the three
great departments of government, the judiciary, and a con-
sideration of it arises out of the subject which we have just been

=treating. As in the case of the legislature, there are several
possible ways of classsifying judiciaries in constitutional states,
but most of them would invade territory we have already
occupied and shall Jater exploit. For example,“we might divide
them into those which can question and interpret the acts of
the legislature, as m the United States, and those which are
bound to apply such acts without question, as in the United
Kingdomy But this 1s a distinction which we shall amplify in
our more detailed discussions of the nature of the State and of
the Constitution, The really vital distinction for us here is one
that concerns the connection of the judiciary with the executive.

In most Continental siates there 1s a special system of law
to protect the servants of the state in the discharge of their
official duties, if they should thereby be guilty of acts which,
committed by unofficial persons, would be unlawful. This system
wasborn m France, where 1t goes by the name of Drost Adminis-
tratif.,s Most Continental states, which have been satisfied in
other yespects to model their executive systems upon the
British pattern, have, in adopting an administrative law, de-
parted utterly from the Anglo-Saxon spirit For in Britain and
those communities which have sprung directly from her, and
have carried with them her legal, if not always her constitu-
tional, system, a special system of administrative law for the
protection of government officials is qute unknownkIn the
United Kingdom, in the Self-governing Dominions and Col-
onial Emptre, in the United States, and in the Latin American
Republics (mostly modelled upon the United States), the
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official is 1 precisely the same legal position as the private
citizen, and the judiciary cannot take cognisance of the plea of
state necessity in extenuation of acts on the part of state
officials calculated to infringe the liberty of the subject. This
non-immunity of the official 1s known as the Rule of Law.

The distinction here lies in the difference of legal systems.
It is the Common Law of England, so different in its origins
and growth from the legal codes of Continental states, that is
the foundation of this Rule of Law, which leaves the govern-
ment official thus unprotected; while on the Continent the more
formal methods of legal codification have known how to protéct
the servant of the state by special administrative courts (acting
outside the legal code) which give him a prerogative before the
law over the prxvate citizen,

We may summarise this distinction, then, by dividing states
into two types, thus: (1) Common Law States, in which the
executive, bemg subject to the operation of the Rule of Law,
is unprotected; and (2) Prerogative States, in which the execu~
tive is protected by a special system of administrative law, -

VIII. SUMMARY
The following table surmmarises our classification:
CLASSIFICATION OF MODERN CONSTITUTIONAL STATES

Ground of dimsion Furst type Second type
1. The nature of the State to | Unitary. Federal or Quasi-lF‘e‘d-
which the Constitution eral. s
applies, ‘,
2 The pature of the Constitu- | Flexible (not neces- | Rimd (not necessa.nlyl
tion 1tself. | - sarily unwritten). fully written)
3. The nature of..wthe"ﬁééxsla- 1. (@) Manbood Suf- | Adult Suffrage.
ture frage
(b} Stugle-member | Multi-member Con-
Constituency, stituency.

n Elective or par- | Non-glective Second
tially elective /Chamber

Second Chamb
4. The nature of the Execu- | Parlia 8YY. Non-Parliamentary or

tive ¢ Fixed

” N

5. The nature of the Judiciary | In Common Law In Prerogative States

States (subject to (under Adminstra-
¢ the Rule of Law). tive Law) *

PR}
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In examining the table the reader must again remind himself
that any one state which he may select for examination does not
necessarily conform to one type in all its characteristics. Each
state must be judged on each ground of division separately.
Let us take, for example, Britain and the United States. Britain
conforms to the first type on the first ground; to the first type
on the second ground; to the second type on the third ground
(1, @); to the first type on the third ground (i, 4); to the second
type on the third ground (ii); to the first type on the fourth
ground; and to the first type on the fifth ground. In short,
Britain is a unitary state with a flexible constitution, a legis-
lature elected on adult suffrage, with single-member constitu-
enctes, a non-elective Second Chamber, and a parliamentary

=executive subject to the Rule of Law. On the other hand, the
American union of states, known as the United States, conforms
to the second type an the first ground; to the second type on
the second ground; to thesecond type on the third ground (i, a);
fo the first type on the third ground (i, b); to the first type
on the third ground (ii); to the second type on the fourth ground,
and to the first type on the fifth ground. In other words, the
United States form a federal state, with a rigid constitution, a
legislature elected on adult suffrage, with single-member con-
stituencies and an elected Second Chamber, and a non-parlia-
mentary executive subject to the Rule of Law.

We shall now proceed to a fuller discussion of each of these
characteristics of constitutional states
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SUBJECTS TFOR ESSAYS

1. How did Aristotle classify the political constitutions of his day and in
what respects must we regard his classification as obsolete?

2 Suggest a classification of constitutions i harmony with modern con-
ditions,

3 Define the terms umtary and federal as apphied to modern stales

4. What 1s the wealness of the diviston of modern constitutions mnto written
and unwritten?

5. Explain what 13 meant by the terms flexable and rigid as apphed to con-
stitntions.

6. What 1s the importance of the electoral machinery in connection with the
constitution of the legislature in the modern state?

7. Explain the lerms franchise and constrtuency, and discuss the parts they
play 1n the election of paillamentary representatives

8, Detail the types of Second Chamber in the modern state, giving examples
in each category

9 How do you draw a distinction between the parliamentary and nomn-
parliamentary, or fixed, executive?

10 What do you understand by the term Rule of Law? Show how the

legal systems of states which enjoy this differ from those which do not .



CHAPTER IV

THE UNITARY STATE
1. SOVEREIGNTY, INTERNAL AND EXTERNAL

WE have said that a unitary state is one in which we find “the
habitual exeicise of supreme legislative authority by one central
power,” while a federal state is “‘a political contnv.anceumtended
t6 Teconcile national unity and power 3 r with_the maintenance of
‘state rights’,” one, in short, in which the legislative authority
15 divided between a central or federal power and smaller units,
somelimes called states or cantons and sometimes provinces,
according to the fullness of their power. To make this clearer,
we must add something to our introductory remarks on the
subject of sovereignty. The problem of sovereignty is one of the
utmost difficulty. Its attempted elucidation has filled innumer-
able pages of the books of political philosophers and legal
theorists, and it remains the cardinal question of the politics of
our time. As we have seen earlier, sovereignty has two aspects,
internal and external. We have defined internal sovereignty as
the supremacy of a person or body of persons n the state over
the individuals or associations ¢f ifdividuals within the area
of its jurisdiction, and external sovercignty as the absolute
independence of oné state as a whole with reference to all other
states,

"As to internal sovereignty, the whole question revolves upon
the meaning of the word state. Once grant that the state is
nothing if it is not the whole association of individuals within
it, organised politically, and you cannot fail to appreciate the
logic of Rousseau’s contention that sovereignty is popular,
indivisible and inalienable. For, althongh the sovereignty is
said to be vested 1n the rulers, ultimately jt lies in the power of
the governed. Even the most despotic government that ever
existed is mited in its absoluteness by the truth that, as David
Hume long ago pointed out, force is alway$ on the side of the

76
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governed, who might, if driven far enough by outraged opinion,
carry a revolution to overthrow the government. As we advance
from despotic to constitutional states this limitation becomes
more obvious. “If a legislature,” wrote Leslie Stephen, “decided
that all blue-eyed babies, should “be murdered, the preservation
mad before they could pass such a law and subjects be idiotie
before they could submit to it.”

“We have spoken of the distinction between the legal sovereign
and the political sovereign, and have said that in Great Britaip,
for example, e legal soverexgn is the “Queen 1 Parhament
and that the political sovereign is the electorate, which can, if
it will, mould the legal sovereign to its desires. If you say that
in practice 1t is hard to see that this happens you are not deny-
ing the reality of the political sovereignty of the people, but
only pointing out that the medium for the expression of the
popular will is not working well. At least it is fair to say that,
modern representative government does, as far as the world has
yet been able to discover, bring the legal and political sovereigns
as near to coincidence as it is possible to bring them. This repre-
sentative government 1s established through usage and laws or
through one fimshed document, either of which is called a
constitution. The constitution 1s, from one point of view, an
atternpt to define the relationship between the government and
the governed. Thus, while in theory the sovereignty of the legal
sovereign remains illimitable and the sovereignty of the people
malienable, m practice the sovereiguty of the one is very con-
siderably limited and the sovereignty of the other to a great
extent surrendered for the sake of social peace and political
harmony.

The constitutional state, then, is the area of jurisdiction of a
particular government whose functions are formulated in the
constitution of that state. The constitution, therefore, defines
the limits of the state both internally and externally, and the
limits of the state become vital when we consider it in its
external relations. External, like internal, sovereignty, is in
theory unlimited, but in practice it is limited either positively
by a desire for peace or some material advaniage on the part
of the community concerned, or negatively by a fear of the
power of some nexghbourmcr state to crush that community.
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* Either of these considerations may lead a state into an associ-
ation with others more or less real according to its conditions
The simplest foum of such an association is an alliance, which
may be either defensive—i e., to give the association armed
effect 1f any of its members are attacked—or offensive—ie.,
to arm the association even though one of its members is the
aggressor. Now, this 1s not a formal imitation of sovereignty,
since any member of such an association is free to withdraw
from 1ts conditions whenever 1t feels inclined, even though the
conditions of the alliance may lay down limits of time. A good
example of this was seen when Italy withdrew from the Triple
Alliance with Germany and Austria at the outbreak of war m
1914, and 1 the following year allied herself with the enemies
of her former allies, a volte-face which she repeated in 1943.

Or a state may pledge itself in association with others to
perform or not to perform certain acts in certain eventualities.
But this is not a real limitation of sovereignty either, as we saw
in Germany’s invasion of Belgium in 1914. A further step is
taken when a personal union occurs, where two or more states
are united only in the sense that the same monarch reigns over
them, Such was the case, for example, between Britain and
Hanover from 1714 to 1837. Two or more states so dynastically
united may go farther and face the world as a diplomatic unit,
as, for example, did Austria and Hungary from 1867 to 1918,
and Norway and Sweden from 1815 to 1go5. But the mere act
of making an alliance, the mere act of crowning the same head
more than once, the mere act of facing the world as a diplomatic
unit—none of these acts makes one new state out of two or
more pre-existing ones. For a state hassovereign power, internal
and external, and only a formal linutation of that sovereignty
can actually affect its statehood.

II. THE PROCESS OF STATE INTEGRATION

The nature of the state, then, is determined by its sover-
eignty. There is no state that we know to-day which has not
been built into its existing form by a progess of integration or
knitting togethem This is true whether we consider states with
very ancient roots, such as Great Britain and France, or more
recent political creations, like Czechoslovakia and Yugoslavia.
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For the process of integration may be either slow or rapid
according to the circumstances of its inception and growth
The particular process of integration may have been decided
by war, where one local unit has conquered another and simply
incorporated it. This was the case n the early history of Rome,
of England and of France. Or the chances of war may have
simultaneously liberated a number of neighbouring units which
were by that hazard faced with the problem of founding some
sort of union for their common advantage. This was the case
with the American Colonies in 1783 and with the Serbs, Croats
and Slovenes in 1918. Or, again, a number of isolated units may
have come to realise the need for union through some danger
not hitherto thought to exist, which was the case with Australia
at the end of the nineteenth century.

But however it may be, when faced with this question of
integration the communities concerned must decide whether
they will integrate by federation or by mutual absorption. If
they integrate by federation, then the sovereignty is, m practice
at least, divided, the federating units retaining some share of it
separately and surrendering a share to the central organ which
they thereby establish We are bound to admit that in the case
of a federation there is, for all practical purposes, a division of
sovereignty. It is true, as we have said, that theoretically
sovereignty is indivisible, but there is no other logical way of
facing the peculiar difficulty of a federal system than to say that
the two authorities—of the federation and of the states—share
the sovereignty which the federating states formerly possessed
individually This, be it observed, is something gquite different
from an alliance. The federaling units abandon completely their
external sovereignty to the common authority, and they there-
fore retain their internal sovereignty only in a truncated form,
since there are certain powers that the government of each unit
formerly exercised over 1ts individual citizens which now only
the federal government can exercise,

Ultimately, of course, the sovereignty is not divided. The
legal sovereign in a federation is the constitution itself, which
sets out the division, of powers between the federal and state
authorities. When a number of states integrate by federation
they agree to submit to the conditions laid down in the con-
stitution. The constitution is a treaty, but a treaty of very

?x
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special sanctity which none of the contracting parties can
miringe without following the procedure set forth in it. We may
therefore rightly describe the states in a federal sysiem as
subsidiary sovereign bodies.

If, on the other hand, the integration takes the form of
absorption, no powers aie retained by the associating units.
They appear separately as two or more sovereign powers, only
to make a {reaty whereby they are absorbed and melted into
one. All powers are mutually abandoned to a common organ
which is then not a federal but a central government, In that
case the ceniral government holds both the inteinal and
external sovercignty absolutely and recognises no subsidiary
sovereign bodies by virtue of this arrangement. Such is a unitary

* state.

111 THE ESSENTIAL QUALITY OF TIIE UNITARY STATE

We have said that, for practical purposes, we may usefully
speak of a divided sovereignty in the case of a federal state.
The essence of a unitary state is that the sovereigniy is un-
divided, or, in other words, that the powers of the central
government are unrestricted, for the constitution of a unitary
State does not adinit of any Other law-making body than the
“cenitral one. If the central power finds it convenient to delegate
‘powers to minor bodies—whether they be local authorities or
colonial authorities—it does so, be it rémembered, from the
plenitude of its own authority and not because the constitution
says Tt must, or because the Various parts of the-state have a
separate identity which they have to some extent refained on
{oiing the Targer body, It does not mean the absence of sub= "
_sidiary law-making bodies, but it does mean that they exist
and can be abolished at the discretion of the central authority.
It does; therefore, mean that by no stretch of the meaning of
words can those subsidiary bodies be called subsidiary sovereign
bodies. And, finally, it means that there is no possibility of the
central and local authorities coming into a conflict with which
fhecentral government has niot the legal power to cope.
The two essertial qualities of a unitary state may therefore
be said to be (1) the supremacy of the central parliament and
(2) the absence of subsidiary sovereign bodies, T




The Unitary State 81

(1) Wherever we find a unitary state we find the supiemacy
of the central parliament. Frequently, in a unitary state, as we
shall see when we come to discuss the rigid constitution, there
are certain sorts of acts which the constitution does not allow
the ordmary central | legxslature to pass except under_special
c&d1t1ons “But the central parhament in a federal state 1s
checked ina more complete sense than this; for a federal
constitutionnot only lays down the Means of changing the
constitution but indicates either what are the powers of the

federala authontles or else what are those of the federating unis.
I-lgi;b;émn a federafstafé’ﬂiere are two kinds of leg1slature——
the federal and _th_ew state~—eaeh w1th ts” own provmce, and
nelthe_r umversally supreme, whereas in a umta1y state there is
only one = kind of legislature, which is a]wmys and” efB“so"qu""I"ya
supreme

(2) The absence of subsidiary sovereign bodies is the second
mark of a umtary state. The distinction which we have herg
drawn between subsidiary law-making -bodies-and subsidiary
sovereign bodies is_the distinction between thelocal.anthorities
m a unitary state and the state authorities in a federal state.
This distiniction js. realised as_soon as we think of the state
authority in a_federation.in relation.to the federal authority
rather than in relation to the constitution The state authorily

has nghts whlch the federal authority is incapable of enhancm g

i et

fion itself When it undergoes amendment in that dlrectlon——a

process which can be achieved only by cpgsultmg the des1res es of
the various states forming the federation. Thus, in the case of
the federation calfed the U Um’ce'c"i"S’tates 3t Amenica, the state
of Vlrg1n1a, say, has absolutgpowers i certain directions secured
by the Constitution. Of these no act of the federal legls-
lature (Congress) can deprive Virginia until the Constitution is
changed (and this Congress alone has not the power to do) for
that purpose. Compare this with the relation between a local
authority and the central leglslature of a unitary state In the
unitary State called the. “United Kifigdgm, tie London County
Coticil, say, b has | pawers granted to it, not by the Constitution
but by an act of the Parliament at Westminster. Of any or all
of suchpowers the’ Patliament at Westmmster ¢ould deprive

Wﬁﬁﬁ County Council at any fime by its own act The

Pr———
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dlfference is that the Congress of the Umtcd States could in no

S g =

County Council without reference to any superior force.

Tn short, if a central azuthority has beneath it authorities
with which it is powerless by the ordinary processes of le&S-
lation to inferfere (othefwise than in the way Tdid down in the
constitution), then that central authority is a federal authonty,
and the state over which it has this limited jurisdiction is a
'federal state, whereas, ifa central authonty has beneath it only
those authorities which it cancreate or abolish at will, it is a
supreme authority, and the state within the limits of which it
has this unlimited jurisdiction is a unitary state, We shall now

- turn fo a detaled study of some important unitary states of
the modern world

IV. HISTORICAL UNITARIANISM OF THE UNITED KINGDOM

The evolution of the United Klnggom prov1des an excellent
illustration of the growth of a unitary state in which the process
of mtegratlon has been through absorptlon and not through
"Yederation. | This process of absorption may be watched from the
very very earliest times. Immediately after the first rush of Teutonic
invasions we find in England as many petty kmgdoms as ther&
were marauding bands, and as many kings as there were leaders
of them. As the mvaders became settlers, the allegiance of the
individual was transformed from a personal into a territorial
one, and before the actual process of the conquest of Romano-
Celtic Britain was completed, already we find the smaller
kingdoms being absorbed by the larger. By 613, when, with the
fall of Chester, we may consider the conquest To have been
complete, there had already emerged out of the original welter,
seven kingdoms (the Heptarchy), and the external struggle
(with the Britons). immediately gave - place to an internal con-
flict amo among the seven kingdoms of the invaders. Before long the
heptarchy had become a triarchy. Then the Danish invasions
supervened, but even this was not stfficiént to stop the process
of absorption. The Danes settled and were then incorporated,

like the rest, into a ugited kingdom under the kmgs of the House
of Wessex,
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The unitarianism of the Kingdom of England was only
strengthened by the Northdh Conquest, and the Tong’ process
which finally resulted in the umﬁcatmn “of England, Wales,
Scotland _and Treland now began Wales was conquered by
Edward I, and the Statute of Wales (1283) definitely incorpor-
afed that country with its larger neighbour. In 1603, upon the
éxtifiction 'of the Tudor line and the accession of the Stuarts,
directly descended from Henry VIL, the whole island of Great
Britain became united under one crown. But this made no
Umitary State. It wasat best a personal union, exemplified solely
m a common kingship. Then in 1707 the Act of Union turned the
two states into an absolute unit. The two states made a treaty,
but by {he {reaty each absorbed the other Their separate
identity as states disappeared from that moment. It was not
so much a union of the Parliaments of England (which included
Wales) and_Scotland as the establishment of a new Parliament
which included them both. The Act of Union was both a treaty
and a statute. The moment 1t was agreed to by both parliaments
the contracting parties existed no longer and therefore it ceased
to be a treaty. It remained a valid Act upon the Statuie Book
of the Kingdom of Great Britain,

A similar absorption took place between the Kingdom of
Great Britain and Jreland in 1800, Ireland Had Beend province
under the English Crown, in theory since the days of Henry II
in the twelfth century and in fact since the time of Henry VII
at the end of the fifteenth. In 1782 Ireland was granted legis-
lative independence, but the machine broke down, and in 1800
the second Act of Union was passed. Here again the two states
came together for a moment to make a treaty and then to
disappear as separate entities. Hence from 1800 there existed
the United Kingdom of Great Britain and Ireland, and in the
process of its development there was not the smallest element
of federation. Not England nor Scotland nor Ireland retained
even a modified sovereignty: that of each was melted in the
general mass,

Tt is true that the special laws of Scotland and Ireland, which
in each case existed,before the Union, remained m force, but
only in so far as they were compatible with the terms of the
Union and only so long as they were not repealed—and this is
the important poifit—by the Parliament of the United King-
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dom. It 1s true, further, that some Acts passed by the united
Parliament since that time may specially have excepted Scot-
land or Ireland from their scope, and others have applied only
to each of those countries separately. But any desire that may
have existed on the part of the framers of those two Acts of
Union to make their provisions unalterable is proved under
examination to have been quite illusory, and any attempt that
may have been mmplied to bind future parliaments by these
Acts has been proved a failure; for in both, Acts, chiefly with
regard to religion, which were intended to be permanent, have
been since repealed or amended. The only way, in fact, in which
the untouchability of the Acts of Union by the united Parlia-
ment could have been secured would have been to maintain a
»spectal body for protecting or changing them, but in that case
the sovereignty of the British Parliament would have become
less than absolute, for then the United Kingdom would have
ceased to be a unitary state and have become a federal state.
he establishment of the Irish Free State in 1922 only {runcated
the area of the Umited Kingdom without fundamenially
affecting its political nature, for what was left remained a
unitary state under the title, the United Kingdom of Great
Britain and Northern Ireland.

The_principle.of.federalism is equally absent in the growth
and political organisation of the British Empire and Common-
wealth. Tt is impossible to speak of the Constitution of the
British Empure. There is no such thing, There is a constitution
of the United Kingdom and there 1s a constitution of each of the
Self-governing Dominions., As to the Colonial Empire, some
colonies have been granted partial self-governing mstitutions,
but in this respect the Colonues are, vis-d-vis the government
at Westminster, precisely in the position of local authorities in
Britamn, That is to say, every grant of partial self-government
to a colony has been made by an Act of Parliament, just as
certain local powers have been granted to a county or a borough
within the Kmgdom, and could be equally withdrawn by an
annulling Act. That was also the traditional position of the
Self-governing Dominions until quite recenjly, for their various
constitutions wewe technically granted by the Acts of the
British Parllament. But, in fact, these grants of Dominion
Status were made in response to a growing sénse of nationhood
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in the various Dominions, so that the Act granting the status
in each case was more in the nature of a treaty than a statute.
What had been implicit in this respect m the earlier cases of
Canada, Australia and South Africa was explicit in the case of
the Irish Free State, whose Constitution was actually founded
on a treaty which ended a state of civil war and was signed in
1922 between Great Britain and Southern Ireland (officially
known, since the later Constitution of 1937, as Eire), and
ratified by the British Parliament and an Irish Constituent
Assembly. The preamble to the Constitution stated that:
“d any provision of the said Constitution or amy amendment
thereof or law made thereunder 1s 1n any respect repugnant to any

of the provisions of the scheduled treaty, 1t shall, to the extent
only of such repugnancy, be absolutely void and moperative,”

There were only two possible ways of satisfymg the demands
of this nationhood. One way was to make the whole Empire a
federation in which all the component parts should be equal,
The position categorically established in the Irish Constitution
marked the climax to a controversy actually dating back to
the loss of the Amencan Colonies in 1783 The shock of that
disription 61 The old Empire gave rise at first to a sort of defeat-
ist argument which came to be called the “Ripe Fruit Theory’":
that the Colonies, being to the Mother Country as fruit to a
tree, when they ripened must, as in nature, fall away. This
theory had recurred constantly afterwards in the minds of
certain statesmen and thinkers at every Imperial crisis, By
1870 this way of solution had reached its climax, and it then
gave place to a serious movement for federation which went on
in some form or other till the close of the century The other
way was to do what has in fact been done. It was to form an
alliance between the component parts of the Empire, which has
been kept alive by Impernal Conferences But this alliance by
no means constitutes a diplomatic unit, for each of the Domin-
ions has its own representatives abroad and separate member-
ship of the United Nations Organisation

After the Irnsh Treaty, events moved rapidly to a specific
clarification of Domginion Status, and at the Imperial Con-
ference of 1926 the rlgh’g§ of the Dominions ware unequivocally
stated in these w_ggg_ls “They (the "Dominions)_are autonomous
communities within the British-Empire, equal in status, in no
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way subordmate e one to_another in any aspect of their domestic
OF external affalrsL though united by a common allegiance to
the Crown, and freely assomated as members of the British
Commoniwealfhi of Nations.” Further as a result of the Imperial
Conferétice of 1926_the quemo;-General had ceased to rep-
resent the British_ Government nt (conceived as the Cabinet) in
“a Dominion and it had become necessary to appoint a High
Commissioner as, in effect, a liaison officer. This development
of comp}ete 1ndependence on the part of the Self-governing
Dominions has_been given Statutary force by the Statute of
Westmmster of 1931}

The Statute is described as an ““Act of the Imperial Parlia-
ment to give effect to certain Resolutions passed by Imperial
Conferences held in the years 1926 and 1930.” The Dominions

concerned are named in the preamble to this Statute: They ate

e T s et i S0 -

Domfm EW Zéaﬁfui “the "Union " of "South Afrlca, the
Trish Free Staterand Newfoindland ' The preamble states,
inter alia, That ~The Crown is the symbol of the Free association
of the members of the British Commonwealth of Nations,”
that “they are uiited by a cofman allegiance to the Crown,”
and that "it 7R accord wiffi the established constitutional
“position that 116 Taw hereaf{er made by the Parliament of the
United ngdom shall extend to any of the said Dominions as
part o art of the law of that Dominion otherwise thar at the request
of and with The consent of that Dominion.”

““The second; tHird and fourth sections of the Statute are so
vital and explicit as to be worth guoting verbatim:

“2. (x) The Colonial Laws Validity Act (1865) shall not apply
to any law made after the commencement of this Act
by the Parliament of a Dominion.

(2) No law and no provision of any law made after the
commencement of this Act by the Parhament of a
Dominion shall be vord or mnoperative on the ground
that it is repugnant fo the law of England, or to the

'For {he effect of the decisions of the Imperial Conference of 1926 and the
Statute of Westminster on the conception and practice of the Executive 1n the
Self-gaverning Domintons see later, p. 225.

2As it then was, bl the Constitution of 1937 only emphasised the independ-
ence thus recogmsed Sealater, pp. g1~2.

3The Constitution of Newfoundland was in suspensafrom 1933 t0 1948, For
the developments of the latter year see Fogtnote p, 116,

-~
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provisions of any existing or future Act of Parliament
of the United Kingdom, or to any order, rule or regu-
lation made under such Act, and the Powers of the
Parliament of a Dominion shall include the power to
repeal or amend any such Act, order, rule or regulation,
1n so far as the same is part of the law of the Dominion.

3. It is hereby declared and enacted that the Parhament
of a Domimion has full power to make laws having
extra-territorzal operation.

4. No Act of Parliament of the Umted Kingdom passed
after the commencement of this Act shall extend, or be
deemed to extend, to a Dominion as part of the law of
that Dominton, unless 1t 15 expressly declared m that
Act that that Dominion has requested, and consented
to, the enactment thereof.”

The penultimate section draws a clear distinction between
a Dominion and a Colony in the statement that ‘“‘the expression
‘colony’ shall not, in any Act of the Parliament of the United
Kingdom passed after the commencement of this Act, include
a Dominion or any Province or State forming part of that
Dominion.”

It ‘will be clear from all this that the Crown remains as the sole

unifying - force and that the Governor-(%qg_eral of 2 Dominion
directly represents the Queen, and 1s, vss-d-vis & Dominion
Parliament, exactly in the position of the Queen wis-d-vis the

""Parhament of the United Kingdom; hence the official expression

£}

Majesty’s Government in the Dominion of Canada,” and so on.

"It follows from what we have said, first, That g, canmot
discuss the Constitution of the Empire as a whole as that of
“EItHEr & unitary or.a.federalstate,.and secondly, that we must
“discuss each of the Dominions separately as either a umj;a,;cy,_or
aTederal state. We will hiere take the cases of New Zealand and
South Africa as examples of unitary states within the Common-
wealth, and Eire (though no longer a Dominion), reserving
for the next chapter the federal states of Canada and Australia.

V. EXAMPLES OF UNITARY STATES AMONG BRITISH SELF-
GOVERNING DOMINIONS

® (@) New Zealand

The history of New Zealand as a British possessxon begins
in 1840, when it wds formally annexed by Great Britain and a
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treaty was made with the Maoris gnaranteemng them in the
possession of their lands. A series of Maori wars about land-
ownership ended in 1870, but since then the Maoris have lived
in amity with the white people whose privileges they now share.
The Maoris return four of their own number to the House of
Representatives, and 1t has been customary in more recent
years for at least one Maori to be a member of the Cabinet,
Two Acts of the Imperial Parliament established first an elective
Legislature (1853) and then a Ministry responsible to it (1856).
These Acts did not legally disturb a practice which had been
growing up for some years, namely, that a large share of the
functions of government was discharged by Provincial Councils,
one for each province, of which there were at first six, and later
nine. And since the power of amendmg the Constitution rested
entirely (with the normal reservation as to the powers of the
Imperial Parliament) with the Legislature, it remained for the
Dominion itself to decide whether it would retain the provincial
"system and develop into a federal state.

As it tumed out, the Parliament established by the Act of
1853 and strengthened by the second Act three years later,
proved such a centralising force that by 1876 the provincial
system had entirely disappeared and New Zealand became
definitely a unitary state, 1ts central government recognising
no subordinate sovereign bodies. The political destiny of New
Zealand might have been different, for she was actually men-
tioned in the original Bill to establish the Commonwealth of
Australia. In defining the word “‘states” as any Colonies for the
time being parts of the Commonwealth, Section 6 of the Bill
included New Zealand, “if it should be or become at any time
part of the Commonwealth.” But by that time New Zealand
had so far developed her own institutions that, when it came
to the point, she felt unable to sink her individuality in a wider
federation.

(5) The Union of South Africa

The Union of South Africa offers a somewhat curious example
of a unitary state, having in some respects the appearance of a
federal form of political organisation. Yef in actuality it has so
little of federalism about it that it would be quite wrong to
describe it even as a quasi-federal state. The movements and
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discussions in South Africa which culminated in the establish-
ment of the Union in 1910 might have led one to suppose that a
federal system, after the model either of Canada or of Australia,
was about to be achieved. And such a federal system was
doubtless contemplated by some South African statesmen at
that time. But the governmental problems arsing out of the
acuteness of the conflict between nationalities and races there
led the convention which drafted the Constitution to write it
with a view to strengthening as far as possible the central
government, which is, as must be clear by now, far more power-
ful under a unitary than under a federal system.

Hence the Union of South Africa, though made up of four

distinct entities which had, but a short time previously, been
1n a state of armed strife, is in fact a unitary state with a central
government unrestricted by the existence of any subordinate
bodies. Each of the four original colonies—which by the Act
of Union became Provinces called the Cape of Good Hope,.
Natal, the Transvaal, and the Orange Free State—has a Pro-
vincial Council whose powers are enurnerated in the Constitu-
tion, but the enumeration is immediately followed by the
statement that
“any ordinance made by a provincial council shall have effect in
and for the province as long and as far only as 1t 1s not repugnant
to any Act of (the Union) Parliament "
Thus the South Africans followed, after all, not the precedent
of the Canadians or Australians, but that of the English and
* Scots in 1707. The appearance of federalism is to some extent
maintained in the Senate where there are eight members from
each province, as well as eight for the whole Union nominated
by the Governor-General in Council, but they by no means
personify the province, as, for example, do the Senators the
state in the United States. The provinces in South Africa are,
in fact, for this purpose merely constituencies.

As a unitary state the South African Union has many com-
plexities, unknown to European countries, which arise from
racial questions and doubts connected with the status of
surrounding territorigs under the British Crown. For example,
the principle of racial discrimination generally operates in the
Union, though not jn Cape Province or in the native protector-
ates—Basutoland, Bechuanaland and Swaziland—within its
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area, and this difference creates social and economic problems
with important political bearings. Again, there was the question
of the position of South-West Africa, the former German
colony, for which the Union had been responsible since 1920
under the original League of Nations mandate. After the
Second World War it became the policy of the Union Govern-
ment to incorporate this mandated territory in the Union. In
pursuit of this policy they submitted their case in 1946 fo the
International Court at The Hague, but failed to gain the
Court’s unqualified approval to the plan. Notwithstanding this
judgment, while not formally mcorporating South-West Africa,
they nevertheless proceeded to bring it into the Parliamentary
systemn of the Union by giving it six seats in the House of
Assembly and two in the Senate, and in 1950 the new members
of both Houses were accordingly elected.
The doubts about the future of the two Rhodesias created
~a further complication for the Union. It was hoped that
Southern Rhodesia, which had become a self-governing Colony
in 1924, would veer towards fusion with the Union. But, in
fact, she gradually tended towards closer association with
Northern Rhodesia, still in the hands of a Governor appointed
by the Crown and assisted by a partly elected Legislative
Council, and the Protectorate of Nyasaland. Shortly after the
Second World War, despite the many disparities between the
three regions, definite moves were started with the object of
bringing about some kind of union among them.!

(c) Eire

Eire is an interesting example of a unitary state because,
while Eire is a political unit, 1t is not coterminous with the
geographical unit called Ireland. Through the many centuries
of Ireland’s association with (the Irish would, of course, say

* On this question a conference was held m London in March, 1951 It
recommended that Southern Rhodesia, Northern Rhodesia, and Nyasaland
should be joined 1n a federation to be known as British Central Africa Three
months later a conference was Dheld at Victorta Falls, where all the local
interests, white and native, were represented. The Sutcome of these discussions
was that 1n 1953 tRere came 1nto being, within the British Commonwealth, a
new political entity called the Federation of Rhodesia and Nyasaland, and
in February, 1954, the newly-appomted Governor<General opened the first
Federal Parhament at Salisbury in Southern Rhodesia.
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subjection to) Great Britain, she had always been thought of as
an entity, and all the Bills and Acts of Parliament which had
reference to her so regarded her. This, no doubt, was one of the
causes of the failure to settle the Irish Question, for it was 1o
fly in the face of the profoundest historical cause of dissension
there. This dissension resulted from the basic differences in
race, rehigion and ideals between Northern Ireland (or Ulster)
and the rest. Every attempt made to surmount this perpetual
obstacle to the internal peace of the British Isles, broke down
in face of the antagonisms of these two parts of the smaller
island. The earlier Home Rule Bills, connected with the admini-
strations of Gladstone, never reached the Statute Book, and
when at last one did (that of 19z, thanks to the disabling of
the Lords by the Parliament Act) in 1914, 1t was a dead letter
owing first to the opposition of Ulster and secondly to the
supervention of the First World War.

Not until that war was over did we recognise the need for,
regarding Ireland not as one but as two entities, and then it
was too late, for the unrest and rebellion of Southern Ireland
during and after the war had made mere old-fashioned Home
Rule quite unacceptable and manifestly obsolete None the
less, an Act was passed in 1920 which for the first time divided
Ireland into two parts. Only Northern Ireland accepted this
Act, and under its provisions that part of the country contmues
to be governed. The only solution that Southern Ireland would
accept, after a devastating civil war, was that of Dominion
Home Rule, and this was granted under the Act of 1922 follow-
ing the treaty which ended the war and established the Irish
Free State. The treaty upon which it was founded gave
Northern Ireland the right to refuse to enter the Irish Free State
and to continue to be governed under the Act of 1920. This, of
course, she did. Thus Ireland presented the strange spectacle
of a partition into two parts, one of which was as independent as
Canada or Australia, the other enjoying, from its deliberate
choice, a mere local autonomy and still sending members to the
Imperial Parliament at Westminster.

A new constitutio, for the Irish Free State, renamed Eire,
came into force on 2¢gth December, 1937, aftey its acceptance
by the people in a referendum in the previous July. The new
Constitution abolished the office of Governor-General and
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established in its place that of the President of Ireland (Eue),
though the King was implicity acknowledged as still King of
Ireland, so long as he should continue ** to be recognised by the
assaciated Dominions as the symbol of their co-operation.” To
that extent Eire might have been supposed to retain her con-
nection with the British Commonwealth of Nations, though
when the testing-time came in the Second World War she
remained strictly, not to say sullenly, neutral. And the fact
remains that the language of the Constitution of 1937 was such
as to apply to an independent republic, for, as Mr de Valera
said in the debates on it, “not a comma’’ of it would need to be
altered if the Republic of Ireland were to be declared. His
words proved to be prophetic, for in October, 1948, the Prime
Minister of Eire announced the intention of his Government
to break the last formal link with the British Commonwealth
by the simple process of repealing the External Relations Act,
2 move which resulted in the establishment of the independent
Republic of Eire in 1949. The Constitution, moreover, was so
worded as to apply to the whole of Ireland as a unitary state,
in anticipation of the ultimate ‘“‘re-integration of the national
territory.”

VI. THE UNITARY STATE OF FRANCE

A umtary state is a type of political organisation deeply
rooted among the French, both in history and sentiment. From
the very earliest days of the French Monaichy, 1t was the policy
of the king, whose territorial power was at first very slight
compared with that of some of his barons who were his feudal
inferiors, to conquer and absorb the territories not actually
possessed by him; to undo, in fact, the work of feudalism. This
process went on until the baronage became politically quite
impotent and Louis XIV could, without much hyperbole, say,
“The State, it is I.” All the political power being centred in the
Crown, we may, judge of the cataclysmic effect of the Revolu-
tion which swept it away, There were no strong local bodies to
form the foundations of the new state. The sole corporation was
the nation. The Revolution left nothing but a tradition of
centralism and.a philosophy which emphasised individual
rights and the sovereignty of the people. Thls tradition and this
philosophy have never been lost, and their prevalence accounts
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for the fact that, as a French writer puts it, “‘all French political
systemns always gravitate automatically and rapidly towards
unity and homogeneity of powers.”

All these principles were inherent in the organisation of the
Third Republic which lasted from 1875 to 1940. Though that
Republic, with 1ts emphasis on parliament, to some extent
obscured the sovereignty of the people and discontinued the
use of the plebiscite (or popular vote) for presidential election—
a practice very common in revolutionary times—it did not
decentralise the French state. It remained, in fact, the most
perfect example of political unitarianism. All the powers
of government resided in the legislative and executive organs
at Paris. There were no subsidiary sovereign bodies. France
was divided into déparfements and communes, arrondissements
and cantons (the last two being merely electoral areas), but
their form and extent depended entirely upon statute law.
There was no Jocal authority and no territorial division that the
central government could not obliterate whenever it chose. The
powers of all local officers were defined by nationallaw and they
were supervised in their actions by an envoy of the central
government called a Prefect.

In the years between the two World Wars, there was a good
deal of dubiety and discontent in France about the working of
the political institutions of the Republic, and among those
sentiments was a sense of the oppressiveness of the high central-
ism of the state. Consequently, among the various plans for re-
form was a movement called Regionalism, whose object was to
break France up into local units and to give them a real measure
of local autonomy in order to 1elieve the central government of
some of its multifarious functions. But amid the welter of
problems which pressed upon the governments of France after
the First World War this movement had little opportunity to
make any official headway. Nor does it appear to have been
revived after the Second World War. It is true #hat the Con-
stitution of the Fourth Republic, approved in the referendum
held in October, 1946, makes rather more concession to the need
for a certain amounteof devolution than was admitted under
the Third Republic. For Chapter X of the new Constitution
states that, while thg Republic is one and indivisible, it never-
theless recognises the existence of communes and departments
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and territories overseas (des collectivités territoriales) and guar-
antees to them, by organic laws, an extension of the liberties
they formerly enjoyed But, as far as can be judged at present
from a mere statement on paper, this seems to be nothing more
than an intention to vitalise French local government and to
secure greater co-ordination of functions between the state
departments and the units of local administration.

VII. THE KINGDOM AND THE REPUBLIC OF ITALY

The story of the struggle for an independent and united Italy
is, in one sense, as old as the reign of Theodoric the Ostrogoth
(493-526), in another, as new as the Second World War. Theo-
dorie, the first to make a serious attempt at unification since the
break-up of the Roman Empire in the West, brought his policy
nearer to a successful issue than any was to reach until the days
of Cavour in the middle of the nineteenth century. And fourteen
centuries after Theodoric the struggle continued, as the Italian
people battled to free themselves simultaneously from the
darkness of the Fascist Dictatorship and the stranglehold of the
Nazi occupation. Italy gained neither her independence nor her
unity through all the years that intervened between the fall of
the Roman Empire in the West and the rise of the Italian
patriots of the nineteenth century—Mazzini, Cavour, Garibaldi,
and King Victor Emmanuel. She gained nothing from the fall
of Napoleon in 1815, and for some years after she was still called
by Metternich, her most notable oppressor, ‘‘a geographical
expression.” In 1848 the rulers of seven of the eight states of
Italy were driven to grant constitutions to their people, but in
the bitter reaction against the Revolution which followed,
Sardinia alone precariously maintained hers, while all the others
were crushed out of existence beneath the iron heel of a recu-
perated Austria.

The survival of the Sardinian Constitution (the Statufo) of
1848 was crucial in the years of national resurrection (II
Risorgimento) and of political integration which followed the
failures of the mid-century. In 1859 the Sardinians, allied with
France, drove the Austrians out of Lombardy, which was then
united to Sardinja. In the following year Tuscany and the
Duchies of the centre declared for union with the North and
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were incorporated. Meanwhile, Garibaldi was liberating Sicily
and Naples from the tyrannical Bourbon dymasty, and in 1861
the South united with the North, and the first Italian parha-
ment was held. There still remained Venice and the Papal States
outside the united kingdom. The former was secured as a result
of the Austro-Prussian War of 1866, and the latter by the with-
drawal of the French garrison from Rome under pressure of the
Franco-Prussian War in 1870. Unification was then practically
complete except for the two areas of Trieste and its environs
and the Trentino which, called by the Italians Ifalia Irre-
denta, remained in Austrian hands until the end of the First”
World War, when they were added to the Kingdom of Italy.

Now, this gradual process of unification might very well have
taken the form of federation, each area retaining certain rights
and surrendering others for the common advantage to a federal
authority. Indeed, many Italians, including Cavour, at one
time contemplated the establishment of a federation, and some
writers have since held that, in view of the great divergence of
history and conditions among the various parts of Italy, the
history of the state since its unification would, under such a
system, have been much less chequered than has been the case.
Instead of that, as the Kingdom of Sardinia expanded into the
Kingdom of Italy, the Statuto was extended to the new terri-
tories. The Italians might have followed a procedure like that
adopted by the United States and Canada in their westward
expansions, adding new states to the federation as growth
demanded. Instead, they followed the precedent of the Acts of
Union in Britain, the various parts being absorbed into a unity
rather than federated in a umon.

Political unitarianism has remained an essential feature of
the Italian state through the revolutionary changes of more
recent times. Mussolini passionately maintained it as funda-
mental to the success of his dictatorship, and it again appears,
though somewhat modified, in the latest Italian Constitution.
In June, 1946, the Italian people, by a comparatively small
majority in a referendum in which go per cent of the electorate,
including women for the first iime, went to the polls, evicted
the House of Savoy after nine centuries of rule and at last
adopted those repubhcan principles for which Mazzini had
struggled in vain th the days of the Risorgimento. The
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consequent Republican Constitution of 1947, while 1t swept
away together the foundations of thc monarchy and every
vestige of Mussolini's totalitarian system, nevertheless main-
tained the essential nature of the unitary state of Italy, for
Article 5 of the Constitution states categorically that the
Italian Republic is “one and indivisible.”

The new Constitution® does, however, permit a measure of
decentralisation unknown to the original constitution. In fact,
Article 5, from which we have already quoted, adds that the
Republic “recognises and promotes local autonomy,” and there
1s a later group of Articles (114-133) which lay down the form
and functions of a regional organisation. Nineteen regions
are named, and of these, five, including Sicily and Sardima,
are given a special status. Each region must have a popularly
elected Council, which elects an execufive committee (la
grunta regionale) and a President. The powers and functions of
these regional bodies are stated in lists, but, generally, they are
not wider than those of the larger Local Authorities (Counties
and County Boroughs) in Britain, and, though the rights of the
new Italian Regions are secured as part of the law of the con-
stitution, they cannot be said to introduce a federal element into
the frame of government. It is true to say, therefore, that the
constitution of the new Republic, while it changes the titular
headship of the state from an hereditary monarchy to an
elective presidency, does not fundamentally disturb the eighty-
year-old tradition of political unity in Italy.
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CHAPTER V

THE FEDERAL STATE
I. THE ESSENTIAL CHARACTER OF A FEDERAL STATE

THE 1mportance of federahsm to the student of political con-
stitutionalism cannot be over—empha51sed Federalism, in some
form o1 other, has its roots in the remote pastr for it was not
unknown among the City-States of Ancient Greece. We find
it again in the Middle Ages among some of the cities of Italy,
and, indeed, since the thirteenth century its history has been
contmuous in the development of the Swiss Confederation,
which was born when the three Foiest Cantons banded them-
selves together for protection in 1291. It is the basis of the
political organisation of several states to-day—states as diver-
gent in situation and tradition as Yugoslavia and the United
States, Mexico and Australia—and, if the world is movmg
towards the organisation of a universal state out of the inter-
| national anarchy which we have hitherto known, it is pretty
 certain that it 15 on federal lines that {his will be achieved. A
political experiment with an influence so profound and wide-
spread, certainly in the past and present, and possibly in the
future, cannot fail to claun the careful scrutiny of the serious
citizen or to repay the closest study. v/m
Federalism varies in form from place to place, and from time
to time, In its loosest form it is a congerles of states Whlch in
fact, do not make a state at all. History is full of examples of
this type of loose league which;, for the want of a better term,
we generally call a confederation. To go no farther back, we
may take the Germanic Comfe;deraugn, established in.x815 on
the fall of Napoleon, as an example of this type c ype of leag f league. There
are two German words which in their cornpoundmg help us to
grasp the difference between a so-called confederation and a
true federation—Staas, meaning state, and Bund, meaning
league. The Germafiic Confederation, as 1t“ex1steﬁ“f‘6m 1815 to
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1866, was always spoken of by the Germans as the Bund, and
the Diet at Frankfort, which was its only central organ, was,
in effect, nothing more than an assembly of ambassadors of the
various states of the league. Such a league of states the Germans
called a Staatenbund, where the emphasis is laid on the plurality
of states, In such a case there is little to distinguish the organi-
sation from a close alliance. The internal sovereignty of each
state remains quite unimpaired and its external sovereignty is
limited only to a very small extent.

A Staatenbund has not, as a rule, proved for long satisfactory
to its members, which have, in the course of time, either
returned to their former isolation or knit themselves more
closely together into a real union. This real union the German
call a Bundesstaat, in which, it will be observed, the word Staat
becomes singular, It 1s, m fact, not a federation of states
(Staatenbund) but a federal state (Bundesstaat). Such an organi-'
sation is based upon, first, a treaty among the federating umts,
and then upon a federal constitution accepted directly or
indirectly by their citizens. It differs essentially from a con-
federation in having a central (or federal) executive with real
power over all the citizens within the area concerned. It is not
a mere league of states (which does not make a state at all) but
a union of people over whom the central power will have a cer-
tain amount of direct authority. It follows, therefore, that a
true federal state requires for its formation two conditions, the
absence of either of which would be sufﬁcient to prevent the
nationality among the units federatmg So true is this that we
generally find thaf odern Tederal states have, prior to their
federation, been either loosely connected in a confederation, as
in the case of Germany, or subjected to a common sovereign,
as in the case of the United States, Switzerland (where both
phenomena existed), Australia and Canada. The second con-
dition is that the federa:hwg nnits,. though desiring union, do.
not desire unity, Tor if they desired the latter they would form
ot a Tederdl but a unitary state.

It is obvious, therefere, that ajfederal constitution attempts
to _reconcile .the apparently. irreconcilable clalms of national
sovereignty and state sovereigntyg And’ the main Jines upon
which this reconciliation shall take place are sufficiently clear,
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though, as we shall see, they vary very much in detail from
one federal constitution to another. Whatever concerns the
nation as a whole 1s placed in the care of the national or federal
authority: whatever concerns the states individually, and is not
of vital moment to the common interest, 15 placed under the
control of the government of the states.iThis division of powers,
however it may, in the various federations of the modern world,
be carried out in detail, is the essentlal characteristic of the
federal state. T T T e e e

i

II. VARIATIONS OF THE FEDERAL TYPE

The indispensable quality of the federal state being a dis-
tribution of .the powers of government between the federal
, authonty and the federatmg units, we note three ways in which
* federal states may vary one from another; first, as to the manner ¢
in which the powers are distributed between the federal and
state authorities, secondly, as to the nature of the authority for
preserving the supremacy of the constitulion over the federal
and state authorities if they should come into conflict with one
another; and thirdly, as to the means of changing the constitu-y
tion if such change should be desired.

The powers may be distributed in one of two ways. Either
the constitution states what powers the federal anthority shall
have and leaves the remainder to the federating wunits, or it
states what powers the federating units shall possess and leaves
the remainder to the federal authority. This remainder is
generally called the “reserve of powers.” The object of stating
the powers is to define and hence to limit them. Therefore, it
may be taken for granted that where the federal constitution
defines the powers of the federating units, as in the case of the
Dominion of Canada, the aim is to strengthen the federal
authority at the expense of the separate members of the feder-
ation. So true is this in the case of Canada that the federating
units are called not states but prowinces, Thus, where the

“reserve of powers” is with the federal authority, the constitu-
tion approaches more to that of a unitary state than if it is with
the states. In other words, such a state is.less federal,

Where the <onstitution defines the powers of the federal
authority, as in the case of the United States and the Common-

wealth of Australia, the object is to check the power of theL

Ial
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federal authority as against the federating units.(Such feder-
ating units wish to retain as much of their ndependence as is
consistent with the safety of the federation They want a federal
state with a real power, through which they can express ther
common nationality, but they want, at the same time, to main-
tain their individual character as states as far as possible, The
more they maintain that individual character, the more they
will wish to define the federal powers and the greater the
“reserve of powers” they will wish to keep for themselves.
Hence, the greater the “reserve of powers’ with the states, the
more markedly federal is the state whose constitution permits
such reserve to them In other words, the federal state whose
constitution defines the powers of the federal authority is less
centralised than the one whose constitution defines the powers
of the federating units.

The division of powers, by whichever of the two ways it is
carried into effect, implies that both the legislature of the feder-
ation and that of each of the federating units are limited in
their scope and that neither of them is supreme., There is some-
thing above them both, namely, thejconstitution, whlch,ls.haw
definite contract, a treaty in which the contractmg parties
reduce the COHdlthnS of their union to writing.[A federal con-
stitution is, in fact, a charter of rights and duties of the federal
and state authorities. These rights and duties must be kept 1n
their proper proportions; the rights asserted by any one author-
ity, and the duties required of one authority by another, must
not be beyond the schedule laid down in the constitution$In the
truly federal state the power to maintain this equilibtium is
granted to a reme couxt of ]udges whose concern is to see
that the constxt ufion s respected in so far as it distributes
governmental powers between the contracting parties and the
federal authority which by their contract they establish. *)

& In the amount of authority given to such a court federal
states vary. In the completely federalised state, of which the
. United States is the most perfect example, this court is ab-
solutely supreme in its power to decide in cases of conflict be-
\t'éveen the federal authonty and the state authorities. In other
cases the powers of the court are limited by rights in this re-
spect granted to other authorities. Of such a limitation upon the
powers of the supreme judiciary in a federal state, Switzerland

ot
-
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affords the best example. For here not the Federal Court but
the Federal Assembly 1s the final arbiter on all conflicts between
state and federal authority, and the Federal Court cannot
question the constitutionality of acts passed by the Federal
Assembly. But in this case, as we shall show 1 a later chapter,
such a power in the hands of the federal court would be super-
fluous, since the sovereign people has in Switzerland a very
direct means of expressing its will

Between these two extremes lie several examples of vanation
in the matter of deciding conflicts between federal and state
authorities Australia is nearest to the absolute case of the
United States, the difference being that there are, in the Austra-
lian Constitution, certain clauses which may be altered by the
Commonwealth Parliament without reference to any other
authority, and 1 such cases, of course, there can be no question
of infringing the nights of states. In the former Weimar Repub-
lic of Germany the Supreme Federal Court was called upon to
settle disputes between state and federation, or between the
states themselves, only in cettain cases In Canada questions of
conflict occasionally arise, despite the fact that the powers
of the Provinces are enumerated, and on such questions the
Canadian Supreme Court may adjudicate.t’

Thus m all federal states there prevails a certain legalism
which is not present in most unitary states And this fact givesv
rise to the question how the constitution 1s to be changed. We
shall say more of this later. Here suffice it to observe that 4
federal constitution 15 necessarily documentary in form, for it
1s inconceivable that forces so_nicely balanced could be left to
mere convention and occasional legislation for their mainten”
ance, Heice a federal constitittion Ts rigid; that is to say, tie
conditions under WHich such’a constitution may be changed are
either-explicit-ox; implied: If-they are explicit; that is, if the
cb"fditi%&ﬁﬁ/lgﬁggnm‘are deﬁerﬁtely laic{) down, then, clearly,
it is rigid. If they are not expressed, then the rigidity of the
constitution is implied, for erther the constitution is unchange-
able by legal means—i e, its alteration would involve a
revolution—or else the only way to change it is for all the

* The powers of«the Court were originally subject to the right of appeal to
the Judicial Committee of the Privy Council i London, but {his right was
abrogated 1 1951, when the old connection between these two tribunals
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original contracting parties to agree to the change, in which
case they, in effect, sign a new treaty and promulgate to that
extent a new constitution.

As to the details of the methods of altering federal constitu-
tions, we shall reserve this question for a later chapter on the
rigid constitution The remamder of this chapter will be occu-
pied in examining the most important examples of federal states
in the world of to-day.

III. THE FEDERAL SYSTEM IN THE UNITED STATES OF AMERICA

¥{¢The Constitution of the United States is the most completely
federal constitution in the world. By this is meant that it
exemplifies in the most marked degree the three essential
characteristics of federalism, namely,( the supremacy of the
constitution, the distribution of powers, and the authority of
the fedegal judiciary4 1t Teached this complete stage by two
steps from a conditién m which the original thirteen federating
states bore, as colonies, a common allegiance to Britain, The
first step was taken with the adoption of the Articles of Con-
federation in 481, which constituted not a true federation, but
a confederation, a loose league, “‘a rope of sand,” 4s Woodrow
Wilson called these Articles, “which could bin#m one.” The
next step was taken{in 1787 when a Convention at Philadelphia
drew up the present Constitution, which was adopted by the
Thirteen States and became effective in 1789. Now, this made a
true federation because it established a central executive with
very definite powers. And it mdde the state as a whole as federal
as possible, that is to say, i made it as little unitary as it dared,
having regard to the need of a strong federal government, as
proved by the difficulties with which the Confederation had
helplessly struggled for almost a decade.

{. As to the division of powers, the Constitution of the United
States makes a double division;first it divides the three depart-
ments of government—i.e., legislative, executive, judicial——
and makes them quite distinct from one another, As to this we
shall have something, to say later on. Secondly, it divides the
powers between the federal and state authorities in such a
manner as to secure to the federating units all the powers not
absolutely necessary to the federal authority for the co1;nmo'n
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advantage. Thus the powers of the United States as a whole are
strictly defined; the powers left to the stales separately are
undefined. In other words, the Constitution enumerates in a
precise list what powers the federal authority 1s to exercise, /
adding a list of powers forbidden to the United States and a list
of powers forbidden to the states. And so that there should bel
no loophole for abuse, the roth Amendment (carried in 1791,
so near to the original promulgation as to be, in effect, a part of
it) states that “The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are
reserved to the States respectively or to the peopld.” The net
result is that the Federal Government of the Unitéd States can
claim no power not conferred upon it by the Constitution, while
the states can exercise any power belonging to an independent
sovereign state except those of which they have been directly
or indirectly deprived by the Constitution

N xeg; As to the Legislative Department, the Constitution estab-
lishies a Congress of two Houses—the Senate and House of
Representatives—in the upper of which it secures the equalily
of all states and makes this an immutable law. As to the Execu-
tive Department, it establishes a four:year Presidency and
details the method of election to this office. 1 enumerdtes the
President’s powers and checks his diplomatic powers (treaty-
makmg, appointment of ambassadors, etc.) by re% iring for the
exercise thereof the ratification of the Senate; so that the
external sovereignty which the states have surfendered is still
ultimately contrplled by the House in which they are equally
represented. As%\’go the Judicial Department, the Constitution

" establishes federal courts whose jurisdiction extends to all cases
arising out of the Constitution, including all those of an inter-
national character whether between the states of the United
States or between the United States and any other state in the
world. Tt also establishes a Supreme Court which is a final
court of appeal for all the cases already mentioned. This makes
it the ultimate interpreter of the Constitution, and places the
Judicial Department above any Iegislaturee(within the limits

. bf the Constitution) whether federal or state.’

This Constitution, therefore, leaves a vast amount of power

with the states which form the federatiop, Woodrow Wilson
pointed out that of a dozen great legislative .schemes carried

-
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through by the British Parliament in the nineteenth century
only two would have comc within the scope of federal legislation
in America. He takes as cxamples Catholic emancipation,
‘parliamentary reform, the abolition of slavery, the amendment
of the Poor Law, municipal reform, the repeal of the Corn Laws,
the admission of Jews to Parliament, the disestablishment of
the Irish Church, the alteration of the Irish Land Laws, the
establishment of national education, the iniroduction of the
ballot, and the reform of the Criminal Law. Of these, he says,
only the Corn Laws and Slavery would have been subjects for
federal regulation, and even of these two the second was outside
the scope of federal action until the amendment following the
Civil War (1861-35) took it out of the hands of the states. These,
surely, are very striking facts for the observer accustomed, as
Englishmen are, to the supremacy of the central legislature.
In America, indeed, the Federal Constitution is meaningless
unless taken in conjunction with the State Constitutions, which
are not merely useful additions therelo, but the indispensable
complement of it,

A further illustration of the absolute power of the states
copcerning all the things not mentioned in the Constitution as
béo;ging to the federal authority 1s seen in the fact that there
is“o appeal to the Supreme Court of the United States in any
such mattersy A modern example will prove the point. A few
years ago a teacher in the state of Tennessee was indicted for
teaching the theory of evolution n a state school, which was
a breach of the state law. It was suggested at the time that, in
this case, in which not merely local inlerests were concerned
but the passions of the whole nation were ardently concentrated,
an effort would be made to bring the case to the Supreme Court.
But such an effort could not possibly be successful. There was
no way of bringing such a case into the Federal Court (short of
a constitutional amendment in that direction) for the excellent
reason that education is not mentioned in the Constitution and
is, therefore, a matter reserved completely to the state authority.

. In spite of the security thus afforded to the states by the
Constitution, it cannot be denied that since the foundation of
the United States of America there has been a progressive
strerlggl_lening of the Federal as against the State Government,
not only through cbnstitutional amendment but through the

4‘
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various judgments interpreting the Constitution in the Federal
Sup1eme Court) Particularly 1t has been shown to be quite
nnposs.1ble for any state to secede from the federation It took
the most terrible——BeCause the most ‘fratricidal—war of modern
times to demonstrate this fact beyond all controversy. The
Civil War, or, as it is more strictly called, the War of ,Secession
(1861-5), resulted from the attempt of seven Southern States
(afterwards increased to eleven) to break away from the Ameri-
can Union and to establish a Confederacy of their own} So far
as President Lincoln was concerned, the war was fought not
primarily to abolish slavery—though the slavery question was
the occasion of it, and the abolition of slavery was achieved by
it—but to vindicate the principle of union. In doing this
Abraham Lincoln appealed to the spint of nationalism of the
American people.?Morally, he held that it was impossible for a
nation to endure if it permitted within its borders at the same

. time the diametrically opposed principles of liberty and slavery.
And, politically, he held that the Union was perpetual. “It is
safe to assert,” he said, “that no government proper ever had
a provision in its organic law for its own termination.”

The triumph of the North in the Civil War preserved and
strengthened the Umon. No single state in the United States
to-day could possibly contemplate secession. How could one
alone hope to succeed where eleven in combination formerly
so signally failed? The War of Secession, in fact though not in
appearance, modified in the profoundest manner the nature of
the American Constitution. It did not, indeed, create a unitary
state, but 1t proved that, in the last analysis, the American
Union 15 as secure from disruption as any unitary state could

. be; if not, indeed, more so, for it is the peculiar achievement of

)the United States that they have perceived how to obtain all
the advantages of common action among @;@st half-a-hundred
states without denying to them all those powers fully necessary to
their political and social well-being. In short, they have shown
the world how to obtain peace through political organisation.

In recent years—and particularly durmg/Franklin Roosevelt’s
first two Presidential Terms (1933—1941)—-—there has heen an
mcreasmgsenSe among certain sections of opinion 11 the United
States of the need to strengthen the Federal Government at the
expense of the states, especially in order to cope with the grow-

~
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ing complexities of American economic and social life, which
seem 1o them fo require a more powerful central control and
direction than is permitted to the Federal Authority under the
Constitution as it stands.”For example, the inability of the
Authorities to check the alarming spread of violent crime,
racketeering and gangsterism in the United States was attri-
buted to the existence of forty-eight different types of state
criminal law and the ease with which the criminal might evade
the grasp of the police of one state by escaping to another. To
meet this menace American society was forced, from motives of
sheer self-defence, to permit the use of a federal police force
(“G” men) which had already existed, under strict federal law,
for the enforcement of Prohibition But when President Roose-
vell attempted to use federal powers to attack the grave
economic and social difficulties arising from the depression
which had begun in 1929 and reached 1ts crisis at the time of
his inauguration, the whole constitutional machinery was put
to the most searching test.

The constitutional position created by Roosevelt’s proposals,
compendiously described as the “New Deal,” is worth noting
as an illustration of the way the American Constitution works
The President’s object was to use the resources of the whole
American Commonwealth to relieve the distress mn the separate
states, which themselves were incapable of dealing with so
grave a situation. He, the),efore,,pelsuaded Congress to ) pass
Acts for the central control of moniey and redit, Tor The nation-
wide regulation of agriculture, for national industrial recovery,
federal emergency relief, including the promotion of public
works and the opening of federal labour exchanges, and for the
establishment of a general system of social security, including
unemployment insurance and old age pensions. ‘These measures
aroused the bitter opposition of those who objected to the vast
public expenditure mvolved and to what they regarded as
unwarrantable mfringements of personal and economic liberty,
and violations of state rights. The Executive and the Legis-
lature, on the other hand, held that the Constitution permitied
the exercise of such pgwers because the Federal Authority was
constitutionally responsible for the welfare of the nation and
¢ by virtue of the r1ght of Congress to tax and regulate inter-state
commerce.
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Here was a conflict which the Supreme Court alone was
competent to settle. Several cases arising from the New Deal
legislation came before the Court in 1935 and 1936, and, while

it upheld the financial policy of the Government, it declared
_invalid the whole of the Agricultural Adjustment Act on the
grounds that it involved “an unwarrantable use of the taxing
powers of the Federal Government” and that “the scheme
violated the rights of mdividual states.” When, in the next
yean, the Supreme Court finally declared the National Industrial
Recovery Act unconstitutional, the President in a Message to
Congress in February, 1937, boldly and categorically demanded
a reorganisation of the entire Federal Judiciary. In a very signi-
ficant, and possibly historic, conclusion, which sums up in a
phrase the very essence of constitutionalism, the President said:
H#1t matters not that Congress has enacted the law, that the
Executive has signed it and that the Administrative machine is
waiting to function . . . the Judiciary . . . is assuming an
additional function and is coming more and more to constitute
a scattered, loosely, organised and slowly operating Third
House of the National Legislature.”

As a way out of the impasse, the President proposed that,
| whenever a Federal Judge, having reached the age of 7o, failed
to retire within six months, the President might appoint an
additional Judge. But he was charged with attempting to
“pack the Supreme Court,” and the bill was finally defeated in
the Senate. So the New Deal legislation, passed by Congress,
was largely nullified by the action of the Supreme Court, a
constitutional situation which could not arise in a unitary
state. Roosevelt contmued his Presidency into a third and
fourth term, but before the question could be further tested the
United States was caught in the toils of the Second World War,
which called for a national concentration of a more compelling
( kind. It cannot be doubted that Roosevelt’s attempt to use the

federal machinery as an instrument of social reform has left
a lasting distrust in the minds of many Americans of anything
remotely resembling collectivism. But whether the realisation
fof Jefferson's “American dream” of “life, liberty and the
ipursuit of happiness” is possible under modern conditions
yexcept by a progressive strengthening of the federal power
' remains a matter of great controversy in the United States,

~
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IV. THE SWISS CONFEDLRATION

In the Swiss Confederation we have the oldest of existing
federal states In spite of its name, it is now a true fedeiation
and not a confederation, if by the latter we mean a loose league
of states without a strong central power. But it was not always
so Founded in the successful struggle of three districts—the
Forest Cantons—against the overlordship of Austria in the
thirteenth century, it expanded to thirteen states, the number
existing in the Confederation when il was recognised as inde-
pendent and sovereign by the Treaty of Westphalia n 1648.
At that time 1t was a loose league of states with no strong central
power, and so it _“gmamed as 1t continued its chequered career
through the _stoums.and confusions of the French Revolution
and Napoleomc nic Europe Even in the general settlement of 1815
it duid ot find its final basis of stablhty It was still too loose,
as was shown 1n a short civil war begun in 1847 by seven Roman
Catholic cantons (the Sonderbund, as they were called) which,
like the Southern Confederacy in the United States i 1861,
attempted to secede from the general body. Revision of the
Constitution mmmediately followed the defeat of the seceding
cantons, and the Constitution of 1848 iransformed the old
Confederation~(Staatenbund) rito™d fedetal state (Bundesstaat).
The Constit®toiro{ 1848 was radically revised in 1874, and
the Constitution of that year, subsequently amended in certain
features, is tire-ene under which Switzerland is governed to-day.

In jome respects the Swiss Confederation affords an even
more strikmg example than the United States of how conflicting

e
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space of more than six centuries the multifarious attempts
which-have been made to undermine it, they have always lacked
and stull lack a common religion and a common language, “while
even their mountains do not form a ring which would make a
natural boundary. Nearly two-thirds of the population speak
German, most of the rest speak French, and $he remainder
Italian (or else a djalect called Romanche). These language
differences are officially recogmsed in the Federal Legislature



110 Modern Political Constitutions

where a member may speak in German, French, or Italian. Not
only this, but in their history the cantons showed an amazmng
diversity of polttical institutions, ranging from the most advan-
ced democracy to the most reactionary aristocracy. While,
now, these variations have been abolished and all the cantons
of Switzerland conform to some type of democracy, the ardent
patriotism which breathed life into the Confederation and
maintains it in health and strength, has not destroyed that
attachment to local self-government without which the feder-
ation, as it is to-day, would not exist. Indeed, the modern
federal system has been built rather out of cantonal habit and
experience than by the application of principles derived from
constitutional theories or foreign examples.

Nevertheless, the resemblance in some broad aspects between
the Swiss and American systems is due to conscious imitation
on the part of the reformers of 1848 and 1874, though it was far
from their purpose to Americanise their institutions, and the
Swiss Confederation remains, in several particulars, distinctive.
The Constitution, for example, speaks of the Swiss “nation,”
a word unknown to the American Constitiition;®But, at the
same time, it divides the powers in such a way as to leave the
“reserve” with the cantons. Yet it shows at some points both
an Acomplete-mationalisation and an incomplete {ederation,
For, on the one hand, Article 3 of the Constitution asser(s that
“the cantons are sover€ign 1n so far as thewr savereignty is no
limited by the Federal Constitution, and, this being the case]
exercise all rights not delegated to the federal power.” In
proportion as this article divides the sovereignty it decreases
the national unity. On the other hand, Articles 5 and 6 make
cantonal constitutions dependent upon a giarantee of the
federal power,/and so they are not so secure as aré the state
constitutions {n the United States. In proportion as the cantonal
constitutions depend upon the federal authority rather than
upon the Constitution itself, interpreted by a Supreme Court
of Judges, as in the United States of America, the state as a
whole is less federalised.

But there is a security for rights, both national and state,
in Switzerland; which does not exist at all for federal purposes
in the United States; namely, the referendum. We shall s,peakn
of this more fully later on. Here it i§%only necessary to notice

*
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that, while Article 6 of the Swiss Constitution requires the
guarantee of the federal authority for canional constitutions,
it adds that this guarantee must be given if the people of the
canton accept the constitution. Moreover, ratification of
amendments cannot be withheld provided a majority of the
people demand them A further loosening of the unity of the
states is manifested in the Upper House of the Confederation,
called the Council of States (Stinderat). While, like the Senate
of the United States, it has two members from each canion
(forty-four members altogether), the Constitution,yunlike the
American, leaves every detail of their selection and period of
service absolutely to the cantons, whereas in the United States
(by an Amendment of 19r3) the Constitution lays down a
uniform method for the popular election of Senators.

The Fedeial Executive in Switzerland is of a special kind
which we shall examine in a later chapter. As to the judiciary,
membeis of a Supreme Court of judges are clected for six years
by the two Houses of the legislature sitting together as one
tribunal. But they may be, and often are, re-elected. This
Supreme Court, however, has no powers of interpreting the
Constitution comparable to those of the Supreme Cowit i the
United States, for the Swiss Court cannot declare any federal
law invalid as infiinging some provision of the Federal Con-
stitution. That power is expressly left {o the legislature which
passes the law. But the Supreme Court does decide in cases of
conflict between cantons, and it is the court of final appeal in
all cases,

«To summarise, we may say that, in the Swiss Confederation,
the powers are divided so that the “reserve of powers” is left
with the cantons; the Constitution 1s supreme, but it is left open
at every point to an absolute democratic check by the instru-
ments of the referendum and the popular initiative; and finally
the federal judiciary has no power of interpreting the Con-
stitution. B

H

V. THE COMMONWEALTH OF AUSTRALIA

In the Australian Constitution are present all the character-
‘1stic features of federalism—the distribution of powers among
bodies of limited antl co—ordmate authonty the supremacy of

R
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, the Constitution, and the authority of the courts to interpret
{he Constitution. In all these essential features the Australian
Commonwealth much more closely resembles the United States
than does the Canadian Dominion, and for this resemblance in
the one case and lack of it i the other there are historical causes
of the profoundest significance. Australia supplies the only
‘example in which a political constitution has been {ramed for a
whole continent, and this is because it is the only case.of a
continent all of whose inhabitants are of one race. Consider the
shortness of its ife—the first settlement at Botany Bay was not
made until 1788—and then ponder the rapidity with which it
progressed to the position of one of the most advanced social
democracies in the world, through an instrument of government
fashioned less than half a century ago.

The peculiar circumstances in which the separate colonies
were founded and their sense of national homogeneity made
their common allegiance easy enough to observe, first to the
Mother Country and then to the federal Constitution of xgoo.
But this Constitution was to apply to an area only slightly less
than that of Europe and to provide for the political destintes of
a population then smaller than that of London Such physical
facts—the vast area which the colonies covered and the awful
distances which separated them in a land whose communi-
cations were as yet ill-developed—had tended inevitably 1o
isolation and.to the growth of local feeling which required the
most delicate handling This gives the kgy to the particular form
of federalism which was adopted. The six colonies which feder-
ated would not have done so except under a common sense of
danger from the imperialising tendencies of the Japanese, a
peril not apparent unfil tHe closing years of the last century
but one which was to become terribly real for the Australians
in the Second World War. The concern of these colonies was,
therefore, much less to found a strongly centralised state than
to find the means of formmg a union which should deprive
the federating bodies of as little of their individual power as
was consistent with the end in view,

At the same time, there was a general feeling that an authority
with wider posvers than any existing before the federation was
necessary for industrial and social development, and that a
supreme judicial authority ought to be established to avoid the

-
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expense and delay involved in carrying cases to the Privy
Council in London; so that, in the result, the federation became
something more than a league for common defence and has
"pr“oved itself an efficient instrument for the furtherance of that
socjal legislation in which the Australamans ardently believe.

he Constitution states the powers of the Commonwealth
Government and leaves the rest to the states _The list of powers
enumerated is a wide one, but it still leaves a large area of free-
dom to the states, (T he Constitution establishes a Federal
Executive—nominally the Governor-General m Council, but
actually responsible to the federal legislature which consists of |
two Houses, namely, the Senate and the House of Representa-
tives, In the Senate the states are equally represented (ten from
each), in the House on a population basis, JThe Constitution
originally allowed the states to make what armngements they
liked for election o Parliament, bul these provisions were
among a number which the federal legislature might change
without constitutional amendment; and the existing arrange-
ment by federal law is that the House of Representatives shall
be elected throughout the Commonwealth in one-member
constituencies, while the Senators shall be elected in each state,
the whole state being the electoral division, but both under a
system of preferential voting, which will be explained later.

rurther, the Constitution establishes a Federal Judiciary
with a supreme court which has power to interpret the Constitu-
tion, as in the United States, and to deal with all casesof conflict
between the states or between any of the states and the Federal
Authonty. The Supreme Court in Australia differs from that in
the United States in that, while the United States Supreme
Court cannot entertain appeals from states on pure state lawL
the Australian Supreme Court can and does./,

The Australian Commonwealth being, as we have shown, a
truly federal system, \the states have a very real existence of
their own. They are, as we have said, equally represented”in
the Senate, and they each have a Governor, not appointed by
the Federal Authority, as in Canada, nor elected by the people,
as in the United States; but-appointéd directly by the Crown,
i.¢., in praclice by the home Government with the concurrence
of the existing Government of the state. The Constitution allows
a state, if it wishes, to seek the aid of the Federal Parliament in
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legislating for pure state matters¥Further, in 1929, the Common-
wealth took over all State debts, and became the sole borrowing
authority. Such provisions imply a closer connection between
federal and state authority than obtains in the United States.

Finally, the Constitution arranged for a federal district in
which eventually the Federal Government was to have its home,
independent of any state. The area, called Canberra and cover-
ing about goo square miles, was ceded by New South Wales to
the Commonwealth. It is about equidistant from Sydney and
Melbourne, and the Federal Government was installed there in
1928/

In Australia in recent years there has been, as in America, a
good deal of controversy as to the respective spheres of the
federal authority and the states. In particular,*fhe Federal
Government has found itself constitutionally unable to deal on
a Commonwealth basis with such vital questions of common
goncern as public health, the conduct of trading companies,
industrial disputes, unemployment, agriculture and fisheries,
and control of aviation./ In the House of Repiesentatives on
zznd November, 1938, the Government announced iis intention
of holding a Special Session early in 1939 to formulate amend-
ments to the Cg?tltution. Both sides of the House cheered this
announcement”The Leader of the Opposition had already said
that Australia was ruled not by a majority of electors but by a
majority of judges in the High Court “invalidating-legislation
not on its merits but on the ground that it was ulira vires the
written constitution.; Every national emergency, he said,
found Australia’s hands tied by ““constitutional manacles result-
ing in inaction and serious delay and bringing into ridicule the
parliamentary system.” No sovereign unity could, he added,
be procured with seven sovereign Parliaments, each of practi-
cally equal status, embracing 13 Houses, with. more than 600
members and 70 ministers, with separate overseas representa-
tives and separate services..”

In view of the unreadiness of the state legislatures to sacri-
fice any of their existing rights, it was decided that the only way
to settle the matter was to appeal to the people. But before the
question could be brought to thp test of a referendum, the
Second World War supervened. In 1944 discussions were re-
sumed at a Conference of Federal and State representatives,
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but its plan for a radical surrender of Stale powers was defeated
in the subsequent referendum. Yet in 1947 the people warmly
endorsed a scheme to provide on a federal basis certain clearly-
defined social services. In 1951, on the other hand, in a referen-
dum on a proposal to authorise the Commonwealth Parliament
to make such anti-Communist laws as it considered expedient,
the Government was defeated. It would thus appear that the
“people are reluctant to approve any amendment which is not
at the same time stated in specific terms and supported by the
main political parties, ; i

VI THE MODIFIED FEDERALISM OF THE DOMINION OF CANADA

\ The Dommion of Canada is less federal than any of the three
examples we have so far examined, for while in the case of the
United States, of Switzerland, and of Australia, the “reserve of
powers” is with the states, in Canada the reverse is the case..
It is for this reason that we have spoken of Canada as a modified
example of a federal statevIn fact, the federated units of Canada
are not states in any real sense They are called provinces,
though they are far more powerful than local authorities in
England, or than the four provinces of the Union of South
Africa. Though the Dominion of Canada is not a fully federalised
state, it is something very different from a unitary state like
Great Britain, France, or New Zealand. But there are most
important differences between the federalism of Canada and
that of the other states described in this chapterw~
Though not the oldest of British Colonies—an honour which
belongs to Newfoundland—Canada is the oldest of the British
Self-governing Dominions, strictly so called, for she was the
first to receive Dominion Status, that is to say, Responsible
Self-government, and its general adoption in later years has
been inspired by her successful use of ityWe shall deal with this
question of Responsible Government later. Here we have to
note the federal system of Canada, which is quite distinct from
the principle of Responsible Government. But here, again,
Canada had a long lead of Australia, for her federal system was
founded by the British North America Act of+1867. Consisting
originally of four, provinces—Ontario, Quebec, Nova Scotia,
and New Brunswick—the federation soon extended to include
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seven, and now consists of ten.’ The background of Canadian
federation was different from the Australian. The urge was more
internal than external, but there was both an internal and an
external reason for the particular form which Canacian federa-
tion assumed. Unlike Australia but hke South Africa, Canada
was torn by a conflict of nationalities, French and British, the
causes of which were of long standing.
J A strong central government was an urgent need, and yet a
unitary system had been tried and had failed after the Act of
1840¢A further difficulty was that this Act had applied only to
Quebec and Ontario, whereas now there was a desire on the part
of two or even three others to come into a common scheme of
government with the first two. A loose league—a mere con-
federation—between these provinces would have been woise
than useless: it would have solved nothing A unitary state, on
the other hand, was not likely to prove workable. Neither the
dne nor the other fitted the situation, in view of the added fact
that vast areas of Canada were as yet unopened. On the one
hand, a loose confederation would wmevitably have lefl free an
avenue to later conflict. On the other, a unitary system—even
if it could have been made to apply to the existing political umts,
which it could not—suited though 1t might be to fully developed /
bogdies politic, might prove unfitted for those as yet unborn.
Why, then, did not Canada make a federation of the U.S.A.
type? The answer is to be found in the date at which a federal
union was being seriously discussed in Canada, viz 1864-18067.
The Civil War in America (1861-5) had caused many, especially
the Canadians who were such close observers of 1t, to despair of
federahism, as it had so far worked itself out in the United
States. Federalism had apparently broken down. In the con-
viction that it had, the leading Canadian statesmen found a
compromise between a true federal system, which had become
discredited, and a unitary system, which was unsuited to

Newfoundland might bave joined the Dominion in its early days, but
decided 1nstead to work out her own destiny as a separate Domunion. In 1933,
however, owing to financial difficulties, Newfoundland sought British aid,
with the result that Responsible Self-government was suspended and the
admumstration of affaus vested in a Special Commussign until snch tume as the
1sland should again hecome self-supporting. In 1g48 a referendum was held
on the 1ssue whether Newfoundland should continue under the Commssion
ar resume Responsible Self-government, or join the Domunion of Canada, and
resulted 1 a small majonity for confederation with “Canada So m 1949
Newloundland at long last became the tenth Province of the Dominion,

- .
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Canadian needs This compromise was a federal union which
should reduce to a minimum the likelihood of serious friction?.
= Thus the prlnc1ple of the distribution of powers under the
Canadian system is, in general, the antithesis of that cmployed
in the United States In Canada the powers of the provinces
are enumerated, the “reserve of powers” 1s left with the Federal
Authority; so that, though a list of the powers of the latter is
actually given in the original Act of 1867, this is only for the
sake of greater clarity and not to dimimnish the federal power]
The grant of powers to the provinces 1s considerable, including
such matters, unknown to ordinary local government, as the
amendment of their own constitutions {except that it may not
abolish the office of Lieutenant-Governor), direct taxation
within the province, the administration of justice, criminal and
civil, and the control of municipal government within the
provmce.

kLike Australia, Canada has a Governor-General, appointed,

nominally by the Crown but actually by the British Govern-
ment with the concurrence of the Government of the Dominion.
But, unlike Australia, the federating units have not each a
governor appointed by the state government but a lieutenant-
governor appointed by the Dominion Government. A further
lack of individual 1dentity in the provinces of Canada, as com-
pared with the states of Australia, is to be observed in the
Senate whose members are not elected but nominated for life,
and not by the province, but by the Dominion Government as
vacancies occur. Further, the Governor-General in Canada may,
*on the advice of the Dominion Government, veto an Act of a
provincial parliament, a power not possessed as to Acts of state
parliaments by the Governor-General in Austraha.

Finally, as to the Judiciary, there is a Supreme Court in
Canada, but 1t has hardly any power of interpreting the Consti-
tution. Such a power has no reason for existence in Canada,
because (1) the “reserve of powers” is with the Federal Auth-
ority, (2) the Federal Authority has, under the Constitution,
the right to veto provincial legislation.,
" Tosummarise the differences between Australian and Canadian
federalism: (1) the Australian Constitution defjnes the powers
of the Federal Authority and leaves the “‘reserve of powers” to

1But on a possible redistribution of powers see footnote p. 153,
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the states, while the Canadian Constitution states the powers of
the provinces and leaves the rest to the federal power; (2)
Australia leaves the state governors to be appointed apart from
federal interference, whereas Canada gives the appointment of
Lieutenant-Governors of the Provinces to the Government of
the Domimon; (3) in Australia the Commonwealth Government
has no right to interfere with state legislation, while in Canada
the Dominion Government has a veto on provincial statutes;
(4) Australia has a supreme court which may interpret the
Constitution, whereas the supreme court in Canada has such
power only in a very slight degree; (5) the Australian Senate 1s
elected in equal numbers from the states, while members of the
Canadian Senate are nominated for life by the Dominion
Government. In general, then, the Commonwealth of Australia
is far more federal than is the Dominion of Canada, or, to put
it the other way, Canada approaches much nearer to the type
of state called unitary than does Australia. Thus, in spite of the
propinquity of Canada to the United States, and the vast
distance which separates Australia therefrom, the federalism
of Australia resembles that of the Umited States, m every
particular, far more closely than that of Canada does.

VII. GERMAN FEDERALISM

Federalism has a very long history in Germany. After the
death of Charles the Great in 814 his Empire fell to pieces, and
when the German section of 1t was restored it was never again
so centralised as it had formerly been. Feudalism wrought great
havoc in Germany, and the history of the Holy Roman Empire
is one Jong tale of attempts to conceal the facts of disintegration,
or, at least, decentralisation, with the cloak of an elective
Imperium Within the confines of what appeared 1o be a federal
empire there grew up, in fact, iwo great rival states; Austria and
Prussia. Even after the fall of Napoleon, who only enhanced the
atomisation of Central Europe, thése two could not compaose
their differences and the compromise called the Germanic
Confederation, set upat that time, proved but a prelude 1o the
final conflict betwéen them. In 1867, after his success in the
Austro-Prussian War, Bismarck drove Austria out and estab-
lished the North German Confederation, which was joined,
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during the Franco-Prussian War, by the South German States,
and the war ended in the triumphal proclamation of the German
Empire (1871) which was to last until the closing days of the
First World War.

It is not proposed here to enter into the details of the con-
stitution of either Bismarck’s German Empire or the Weimar
Republic (1919) which Hitler overthrew. But we should note
some general points of likeness and difference. lUnder the
Empire, as it was established in 1871, the federalism was of a
unique kind. It appeared to come into being by the spontaneous
desire of the federating units, though actually the desire was
indirectly induced by the force of Bismarck JIt cannot be said
that the German bodies politic desired either unity or union.
They did not desire anything, and thus submitted easily to
Bismarck’s domination and consequently to the hegemony of
Prussia.{Under the constitution of the Empire the hereditary
German Emperor was also hereditary King of Prussia. This”
would not have mattered so much except that the power of the
Emperor was not nominal but real, and while that was so,
Prussia was supreme, not merely from the point of view of iis
numbers in the two Houses of the Imperial Legislature. Further,
the House which was representative of the people, the Reich-
stag, had no real power, The real legislative power lay with the
House in which sat the envoys of the states, the Bundesrat,
%nd in this Prussia had a preponderant influence, Thus the old

erman Empire was neither truly federal nor truly democratie,
for in no truly federal system do you find the preponderance of
one state, and in no truly democratic state do you find legis-
lation in the hands of an unrepresentative body of menJBut the
Empire was none the less a real union.']The power of the federal
authority was defined, that of the states undefined. But the
stated powers of the federal authority were very wide, and the
constitution could be changed by the ordinary process of
legislation, so long as there were not fourteen negative votes.
There was a supreme court which settled disputes between the
federal power and the states or between one state and another.
But this supreme court was nothing but the Bundesrat or the
committee of the states, and, this being predomifiantly Prussian
and the Emperor being the all but absolute monarch of Prussia,
it is not difficult to realise how little of the air of real federalism
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was breathed m the German Empire before the First World
War.

Nov\v, the First World War destroyed not only the power of
Prussia but the dynasties of all the states which had federated
in the German Empire. The situation was, thereforc, doubly
propitious for recasting the whole basis of the German state.
Since Prussia was no longer to be feared, there was a strong
move to create a umitary state, but, after much discussion and
drafting, it was decided to establish a new federation yet one
with a strong federal authority and an elective presidency open
to any German citizen, There was some territorial reorganisation
and each of the new states (Lander) was obliged to formulate a
democratic constitution.

In the Constitution of the Weimar Republic the powers of the
Federal Government were enumerated, bhut in two lists. The
first (Article 6) was a list of powers solely in federal hands. The
*second (Article 7) was a list of powers which the Federal Govern-
ment shited with the statesiand Article 12 asserted that “so
long and in so far as the Federal Government does not make use
of its legislative power, the States retain that power for them-
selves.” This did not apply to the exclusive legislative powers
of the Federal Government (i ¢., those enumerated in Article
6).'Federal law overrode state law, and in the case of differences
of opinion as to whether state law was compatible with fedeial
law, an appeal had to be made to the supreme coumit for a more
exact interpretation of the federal law. It is important to note
that the supreme court was no longer the Upper House, but a
court of justice.

\The Reichstag became a real legislative body. The Upper
House (Rewchsrat) was still made up of envoys of the state
governments, but its power was greatly diminished. It was quite
unlike the Senate in the United States of America and Australia
where, though the members are sent from the states, yet they
are democratically elected, and where all states are equally
represented. The Republican régime did not substantially affect ]
the numerical preponderance of Prussia over the other states,
since there was to be one member of the Reichsrat for every
million inhabitants of any state. But, since its powers were
strictly limited, and since the identity of Pryssia and the Empire
in the executive had disappeared, there wds a very real differ-

-
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ence between Prussia’s power under the Weimar Republic and
her power in the old Empire. The creation of a supreme court
as partial interpreter of the Constitution introduced a true
element of federalism. Beyond this the principle of the Referen-
dum was freely mtroduced into the Constitution, and it could
be invoked either by the government or the people themselves,
and on questions of ordinary legislation as well as proposed
amendments to the constitution.

Thus there were present in the Germany of the Weimar
Republic the three essential characteristics of federalism—
namely, the supremacy of the constitytion, the distribution, of
powers, and a court to interpret 1t in case of conflict between the
authorities dividing thé power But Germany still had unigue
features as a federal state.\First, instead of an absolute division
of powers in which either thase of the federal authority or those
of the federating units are stated, there was a triple division into
those belonging exclusively to the federal authority, those it
shared with the states, and those not mentioned (but even here
federal law was to override state law). Secondly, the Upper
House, representative of the states’ interests as distinct from
those of the people as a whole, instead of being, as in all other
federal states of importance to-day, equally representative of
all the states, was brought together on a population basis, which
gave Prussia more than iwice as many members as the next
largest state (Bavaria) had. Thirdly, the President was popu-
larly elected (in which respect Republican Germany was like the
United States but unlike Switzerland) but acted through a
ministry responsible to the legislature (in which respect Ger-
many was like Canada and Australia, but unlike the United
States)

We have spent some time on the federal aspects of the con-
stitution of the Weimar Republic, because it was that constitu-
tion which Hitler overthrew, and inevitably it was used as a
basis of discussion by the Occupymng Powers after the Second
World War in considering how best they might gradually
restore to the Germans the political control of their country.
The kind of unitary system which Hitler imposed, after he had
abolished every vestige of federalism, wasmanifestly not the type
of government whigh the Liberal elements in Germany would
wish to restore or which the Occupying Powers would tolerate.
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Indeed, in the course of the discussions at the Conference of
Foreign Ministers at Moscow in the early months of 1947, it was
clear that all four Powers (Britain, U S.A., U.5.5.R. and France)
favoured an ultimate federal solution, though the Western
Powers suggested a rtather looser federation than did the
Russians, who feared that the lack of a strong federal govern-
ment at the centre would leave the road open for the emergence
of some future Bismarck or Hitler who would make national
unity his rallying cry.

But in their desire to re-establish a German government
without undue delay the three Western Democracies were soon
driven 1o act independently of the U.S S.R., and in September,
1948, the first draft of a Constitution for a Federation of German
States, prepared by a Committee of Experts, was submitted to
a German Constituent Assembly at Bonn. This federal plan,
though so designed as to be ultimately applicable to the whole
of Germany, was necessarily confined at first to the cleven
Western States, which contained about three-quarters of the
total German population. The new Republic, which was inau-
gurated in September, 1949, has a legislature of two Chambers—
a Lower House, the Federal Diet (Bundestag), and an Upper
House, the Federal Council (Bundesra)—wilh a President
elected by a Federal Convention of both Houses, to which he is
responsible through a Cabnet of Ministers.

VIII. FEDERALISM IN SOVIET RUSSIA AND YUGOSLAVIA

Although, as we have seen in the historical chapter, Soviet
Russia, in establishing her political institutions, repudiated the
methods of Western constitutionalism, the U.S.S.R. is, none
the less, a federal state, and the Stalin Constitution of 1936 in
its federal aspects bears, on paper at least, a striking resem-
blance to some of those we have so far examined in this chapter.
The same is true of the Constitution of the Federal People's
Republic of Yugoslavia of 1946, which is broadly modelled on
that of Soviet Russia. It is thus worth while to compare with the
older federations these newer and more revolutionary models
which have emerged from so different a hackground.

Lenin’s original Soviet Constitution of 19x8 applied only to
the area of Russia proper in Europe, by then known as the
Russian Soviet Federated Socialist Republic (RS FSR). In
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1923 the Union of Soviet Socialist Republics was established, at
first by the voluntary federation with the R.SF.S R. of three
other areas, including the Ukraine, which had carried out
Soviet revolutions, and was gradually enlarged by the inclusion
of further Soviet Republics which had been set up in various
parts of the old Russian Empire in both Europe and Asia. In
that constitution the powers of the federal authority were
specifically stated and the residue left with the federating
republics. Lenin’s Constitution is now replaced by the one
drafted by Stalin and adoptled in 1936 by the All-Union Congress
of Soviets at Moscow.

Chapter IT of the 1936 Constitution covers the State Organis-
ation. Article 13 states that the USSR. 1s a federal state
formed on the basis of the voluntary association of eleviifi
Soviet Socialist Republics (the Russian Soviet Federated
Socialist Republic, the Ukraine, White Russia, Georgua,
Armenia, etc.), some of which include, besides the main state,
autonomous republics and aulonomous regions. The powers
belonging to the Federal Authority are stated categorically
in Article 14, Article 15 states that “outside of these limits
each Union republic exercises independently its state power”;
while further Articles state that “every Union republic has its
own constitution” (Article 16), “each Union Republic retains
its rights freely to secede from the U.S.S.R.” (Article 17); and
that “the territory of the Union republics may not be changed
without their consent’ (Article 18).

Article 47 (as amended 1947) establishes a conciliation com-
tnission in the event of disagreement hetween the Chambers; if
no agreement 1s reached by this course and there is still no
agreement of the Chambers, then new elections are held.

The number of federated Soviet Republics is now sixteen,
besides which there are twenty-lwo autonomous Republcs.
The sixteen Republics include the Republics of Estonia, Latvia
and Lithuama, which were incorporated in 1940. These Baltic
States had been established as independent political entities at
the end of the First World War, but their existence was always
precarious between their two powerful neighbours. Russian
control of them was, however, recognised in thesRusso-German
Peace Pact of 1939, jhough they were, of course, overrun by the
Germans in the early days of the war with Russia. In the
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Russian westward drive later they came once more under
Russian domination. But since the end of the War, the U.S S.R.
has shown no disposition to allow them to detach themselves
from the Union. The significant fact 15 the federal elasticity
of the Soviet Union, which can, presumably, absorb any
neighbouring state without disturbing its federal character.
Such, then, is the constitutional theory of the US.S.R., as
distinct from its authoritarian practice

Post-war Yugoslavia has maintained its freedom, but its
new constitution reveals a marked Soviet influence. Yugo-
slavia was one of the new states established after the First
World War by the incorporation with the original Kingdom of
Serbia of certain surrounding areas, mostly former provinces of
the old Austro-Hungarian Empire That Kingdom was com-~
posed of the most heterogeneous population, most of whom were
Serbs, Croats and Slovenes, but in the most divergent propor-
tions. The Kingdom included the former kingdoms of Serbia
and Montenegro, and the districts of Bosnia, Heizegovina,
Croatia, Dalmatia, Slavonia which formerly belonged to Austiia-
Hungary, and a western strip of pre-war Bulgaiia, Such a
confusion of areas and peoples could hardly hope to form a
strong united state, yet that is what was attempted, If ever a
situation, preceding the establishment of a new state, cried out
for the trial of a federal experiment, this one did. Yet a unitary
system was decided on.

With the end of the Second World War the federal state,
which the earlier circumstances seemed to demand, has now
come into being. Towards the end of 1945 a Constituent
Assembly decided to abolish the monarchy and to establish a
Federal People’s Republic. Article 1 of the Constitution, which
came into force on 31st January, 1946, states that Yugoslavia
is a federal people’s state of republican form, a community of
peoples who have expressed a will to live together in a federal
state. Article 2 states that

The :Federal People’s Republic of Yugoslavia is composed of the
People's Republic of Serbia, the People’s Republic of Croatia, the
People’s Republic of Slovenia, the People’s Republic of Bosnia-

Herzegc_;vina, the People’s Republic of Macedonia, the People's
Republic of Montenegro,

Thus all the Slavic peoples which, in the days before the First
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World War, hoped for incorporation with Serbia now form with
the Serbs a federation in which all the component statesare equal.
Article 44 gives, in a lengthy list, the powers belonging to the
federal authonity, which, besides the usual functions connected
with defence and diplomacy, include basic legislation concern-~
ing labour, social insurance and co-operatives, education,
health and social welfare. The reserve of powers is with the
federating states. Yugoslavia, in fact, is, like Soviet Russia, a
socialist state, but the federal characler of its constitution
makes it an mteresting example of the way old methods can be
adapted to new purposes in modern political organisation.

IX. FEDERAL CONSTITUTIONS IN LATIN AMERICA

t

Latin America is an area as yet only very partially opened
up to the forces of civilisation, and what lessons it may have to
teach us in the art of government belong rather to the future
than to the present and past. Nobody would take the states of
South America as examples of the beneficent working of democ-
racy or of ihe advantages to be gamed from documentary
constitutions. Most observers, on the contrary, have used them
as awful illustrations of the fate that awaits peoples who, with-
out any experience in the art of self-government, break away
from their ancient tutelage. And certainly the mstability of
political institutions in South America would seem to justify
these dark warnings. Nevertheless, as Lord Bryce said, the
vicissitudes and experiences of the states of South and Central
America in the course of a century’s development, since they
threw off the yoke of Spain (and Portugal), shed a flood of light
upon “certain phases of human nature in politics.” For us their
interest lies in the manner in which they show the influence of
Western constitutionalism, and especially of that of the United
States, even in areas which are not properly ripe for it. Once
these states had declared their independence of their European
masters, it is not easy to see what form of government would
have been best for them. Political stabilisation is the urgent
need in these areas, and certainly it cannot be said that federal
constitutionalism hasesupplied it.

Of the twenty republics of Central and South America, three
—namely, the Argegtine, Brazil and Mexico—are interesting as

‘examples of federal states. These three states declared their
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independence during the great period of revolt from Spain and
Portugal (1810-1830). The Argentine in 1825 promulgated a
Constitution based upon that of the United States and was
otherwise known as the United Provinces of the Rio de la Plata.
The states or provinces have a reserve of powers, but their
rights have been generally abused by the political chicanery of
dictators at the centre. And although the Aigentine is now one
of the most prosperous states in Latin America, the people are
still under the heel of a dictator. Brazil declared its indepen-
dence of Portugal in 1822, but continued to be governed down
to 1889 by an Emperor, Dom Pedro II. On his abdication, two
years before his death, Brazil was declared a federal republic, in
which the state governments have a large “‘reserve of poweis”
which they are able to enjoy owing to the huge distances which
separate the thickly populated areas. The Constituiion at the
centre, however, enjoys an authority which is largely theoreti-
cal. As to Mexico, it adopted a federal scheme of government,
founded upon that of the United Stales, about a century ago,
which, with one or two amendments, has since remained nomii-
ally in force. But there is no basis of self-government in ihe
federating units of the United States of Mexico, and it cannot
be said that the Constitution has ever been properly at work.
The only conclusion to be drawn from these observations is
that federalism is an ideal which cannot be realised nnless the
desire for it is backed by the will to achieve it; which means, if
necessary, the use of force to which the federating units sub-
scribe in common The force of opinion is a more abvious and
immediate need for federalism than for any other constitutional
form, and where political experience is lacking—and this is a
mild way of putting the abysmal absence of any sort of educa-
tion among the vast majority of Latin Americans—federalism
can hardly succeed. Force, indeed, has not been absent in all
Latin American states, but its use has been factious, partial
and despotic. The moral is clear. “Do not,” as Lord Bryce said,
“‘give to a people institutions for which it is unripe in the simple
faith that the tool will give skill to the workman’s hand,”" Still,
one or two of the more advanced states have begun to show real
progress, and if this goes on, constitutionalism will yet achieve
something, Federalism may yet be the line along which political
stability will be maintained when it is seen that without that
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stability the vast economic resources of Latin' America can
never be fully exploited.
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CHAPTER VI

THE FLEXIBLE CONSTITUTION
I, GENERAL REMARKS

In the first chapter we gave, as the best definition of a constitu-
tion, that of the late Lord Bryce, who called it a “frame of
political society organised through and by law, that is to say,
one in which law has established permanent institutions with
recognised functions and definite rights.” When we consider
that it is to the same author that we owe the terms “flexible”
and ‘rigid,” to denote a distinction between two great classes of
constitutions, we have again emphasised for us the fact that the
distinction sometimes drawn between written and unwritten,
or, as we have called them, documentary and non-documentary
constitutions, is a false one. Ifor a constitution is none the less a
constitution even though it be not set out in documentary foim,
To deny this is to fall into the ertor of de Tooqueville, the great
French expositor of American Democracy, who, because he
found no constitutional document in our conntry, asserted that
the English Constitution did not exist.

The documentary constitution is a manifestation of an
advanced political consciousness which is awakened to the
inadequacy of existing methods of government. Paraplrasing
Bryce, we may ascribe the urge to promulgate such a constitu-
tion to one or more of the four following motives:

(1) The desire of the citizens to secure their own rights when
threatened, and to restrain the action of the ruler.

(2) The desire on the part either of the ruled, or of the ruler
wishing to please his people, to set out the form of the existing
system of government, hitherto in an indefinite form, in positive
terms in order that in future there shall be no possibility of
arbitrary action,

(3) The desire of those creating a new political community
to secure the method of government in a form which shall have
permanence and be comprehensible to thesubjects.
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(4) The desire to secure effective joint action by hitherto
separatc communities, which at the same time wish to retain
certain rights and interests to themselves separately.

And again, following the same authority, we may say
that documentary constitutions arise in one of four possible
ways;

(1) “They may be granted by a monarch to his subjects to
pledge himself and his successors to govern in a regular and
constitutional manner, avoiding former abuses.” Such was the
case with the French Charter issued by Louis XVIII in France
in 1814, and renewed with some differences ip 1830 by Louis
Philippe, the Constitution of Sardinia in 1848, and the Prussian
Constitution of 1850.

(2) They may be brought into being by a nation throwing off
its old form of government and creating an entirely new one,
as was the case with the successive French Republics from 1790
and with the original thirteen states of the American Union,

(3) They may be created by a new community, not hitherto
a national state, when it enters upon a formal existence as a
self-governing entity. This was obviously the case with the
states created in Europe after the First World War, such as
Poland and Czechoslovakia,

(4) Finally, they may arise out of a tightening of the tie
holding together loosely bound self-governing communities. By
such a process a meze league of states becomes a federal state
and the constitution on the basis of which such a change takes
place is bound to be rigid. By such a process the loose confeder-
ation of North American States as it existed in 1783, at the
moment of the officral separation from Britain, became in 1989
the federal state we know to-day. The existing Swiss Republic
is another example. So also was the modern German Empire
which was created in 1871 by steps out of the Germanic Con-
federation of 1815.

Now, every existing constitution of importance is of this order
except one, namely, the British. But more than one constitu-
tion is like the British in the sense that it can be altered by the
ordinary method of Jlegislation without following a special
procedure for that purpose laid down in the constitutiony Thus,
the distinction drawn between unwritten and written con-
stitutions is triply misleading. First, it misleads us by suggesting
!
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that, while the force of custom and precedent is the sole ground
of development in an unwritien constitution, the writlen con-
stitution knows nothing of unwritten usage. E}_},t, as we have
said, no constitutions aie either wiitten or unwritten in this
absoluta sense, 1f, when we used the term flexible constilution,
we meant one in which no written laws existed for its perpetu-
ation, we should be bound to admit that there does not exist in
the world to-day a single instance of a flexible constitution,
When we speak, for example, of the Constitution of the United
Kingdom as being unwritten, we do not for one moment mean
that there are no statutes in its composition, for, as we shall
show, there are many. All we can say of the British Constitution
in this connection 1s that 1t is more permeated by custom and
convention than any other. And of all other constitutions we
may say that not one of them is unaffected by custom and
convention.

Secondly, the distinction between unwiitten and wrilten
constitutions is misleading because it implies that there can be
no laws of the constitution except those which are all brought
together in one document called the constitulion. If no such
document exists, this argument seems 10 say, then there is no
law of the constitution. This was the implication of de Tocque-
ville. He was writing in 1834, but he would probably say the
same if he were writing in the twentieth century, for nothing
has happened in the meantime to aller {he argument: there is
still no document called the British Constitution. Laws modi-
fying the Constitution in this country have, it is true, been
passed since de Tetqueville’s time, but to say, as one recent
writer says, that, since ‘thq passage of the Parliament Act of
1911, the British Constitution is,a partially writlen one, is to
ignore the great mass of laws which helped to mould the Con-
stitution before that time. If it is now, since g1z, partially
written, it was also partially written earlier.

Thirdly, this distinction is misleading because thereby we are
persuaded to believe that law must necessarily be in a written
form. This is certamnly not true. Even if we could point to a
constitution which had developed solely upon custom, we might
still assert that it had law, for custom can have the force of
law; and further than that, lJaw may be written without passing
through any process that we now know as legislation,
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II. THE NATURE OF LAW

In our introductory chapter we spoke of three kinds of law,
First, we have that bundle of social habits which we call custom,
untouched by any formal legal procedure. Many of these remain
in modern conditions as a sort of legacy from early times, but
are, in highly civilised communities, like modern Western states,
little more than rules of morals and manners, Secondly, we
have a formal category of laws, not written out in statute form,
but being fully enforced as law in properly constituted law-
courts This is case-law or judge-made law, and, in England,
that great mass of law which we know as the Common Law.
Thirdly, we have written laws called statutes, properly passed
through a legislature or parliament.

These three branches of law all have the same ultimate sanc-
tion, which is society’s desire for peace and progress; for the
state, as we have emphasised earlier, is only society politically
organised, and the more society becomes conscious of its politi-
cal self, the more it will deliberately use instruments of govern-
ment to protect and advance its purposes, and the more also it
will check any abuse of power on the part of those instruments.
A community organised for law (which, it will be remembered,
was one of our definitions of the state) must move forward, but
it is conscious that it must not do so too quickly. For society
has two aspects, the static or still and the dynamic or moving, a
fact emphasised in Auguste Comte’s dictum that “progress is
the development of order.” And the cardinal problem of govern-
ment is how to serve the one without outraging the other. Thus
the three kinds of law interact upon one another. If, for example,
custom seems to be developing too swiftly, judge-made law or
statute law can stem its flow; if a decision of the judiciary is
against the current of opinion, the }legislature may be invoked
to reverse that decision; if legislative enactment outrages the
opinion of the community, that opinion can either force the
hand of the legislature to alter or repeal it or make sucha lawa
dead letter by merely refusing to obey it.

The same remarks apply to that branch of law which directly
affects the constitution of a state, that law witlt which we are
specially concerned, here and which is generally called con-
stitutional law. All states have this branch of law, and all three
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methods of law-makmg—the customs or conventions of the
community, the decisions of judges, and enactments of the
legislature—are employed, though in varying flegree, in the
creation of it. As to the first two kinds, constitutions differ only
in degree, for there 15 no constitution without its conventions
which have been founded on the basis of custom rather than of
law, nor one in which the decisions of the courts have not played
some part in constitutional development, from the few in the
case of the United States or France to the many in the case of
our own constitution. As to the third kind, 4.c., actual statute
law, constitutions differ not only in degree but in kind. And
here we must be careful to distinguish between two meanings
of the term constitutional Jaw. In its widest sense it means any
statute-law or case-law which affects the constitution. In a
narrower sense it means only that law contained in a document
called the constitution, and laws passed to change or amend the
constitution by some special process, the details of which are
set out in the original constitution.

Now, it is clear that a non-documentary constitution, like our
own, has no constitutional law in this narrower sense, It is also
evident that a documentary constitution which lays down no
special conditions as to 1ts amendment—as was the case, for
example, with the original Ttalian Constitution before Mussolini
made it a dead letter—can have no amending constitutional
law in this sense. The essential difference, then, is between the
methods of bringing about changes in them, An observer wonld
not expect a constitution whose roots are very old, like our own,
to be in the form of a document, for the earliest forms of govern-
ment are necessarily of a fluid and indeterminate type, the
stream of custom being, so to speak, dammed from time to
time by a wall of law One would not here look for such a highly-
polished instrument as a documentary constitution, forged by
a society groping so blindly after its purposes. Such an instru-
ment is a much later development, a manifestation, ag we have
said, of an advanced political consciousness, which finds occas-
ion, through some upheaval, to express itself suddenly and
completely. But, if a political society like-our own has found no
need for this sudden and complete expression at one time and
in one document, that does not make its instrument of govern-
ment any the less authoritative, and its constitutional changes,

~
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passed in the form of ordinary laws, are just as stable as if
passed by a special process set out in a document.

The same is true of any constitution which, though in the
form of a document, allows changes to be made in it by the
ordinary process of legislation, and sets up no special machinery
for such a purpose Here, then, as we have shown, is a means
of classifying constitutions according to the method by which
the constitutional law is enacted. Certain constitutions state
that this branch of law must be passed by a different method
from that used in the ordinary business of legislation Such are
rigid constitutions, Others make no such distinction. Under
such constitutions the body responsible for any legislation is
responsible for all legislation, constitutional or otherwise. These
are flexible constitutions, and the thing that characterises the
state to which such a constitution applies 15 the unlimited
authority of its Parliament.

«/I1I. THE TRUE CHARACTER OF A FLEXIBLE CONSTITUTION

The test of the flexible constitution, then, revolves nupon the
question of the method of amendment. If the method of passing
constitutional laws is identical with the method of passing
ordinary laws not of a constitutional character, then the con-
stitution is flexible Every modern constitutional state has, as
we have said, a properly constituted legislature corresponding
to the British Parliament, and the expression ‘‘unlimited
authority of parliament” means that there is no power in the
state which can either limit its scope or override its decisions,
Not all parliaments have this unlimited authority, a fact we
have already emphasised in the-case of the federal state. But
it is not only 1n federal states that we find restrictions of this
sort placed upon the representative legislative assembly. In
many unitary states the constitution is regarded as a document
of special sanctity, not to be touched except by some special
machinery much more cumbrous than the ordinary legislative
process, or else as a law of superior obligation which imposes,
for effecting changes in it, legal restints upon the action of the
legislature. .

Broadly speaking, there are four methods of constitutional
amendment in use among states with rigid constitutions: first,
that by the legislature under special restrictions; secondly, that
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by the people through a referendum; thirdly, th'at method
peculiar to federal states where all, or a proportion of, the
federating units must agree to the change; and fourthly, that
by a special convention for the purpose. We shall note these in
greater detail in the next chapter. Here it is necessary to point
out that in a state with a flexible constitution there is no re-
striction of this nature whatsoever. In the introductory note to
his charming book, The Government of England, a great Ameri-
can, A, Lawrence Lowell, has observed that the difference
between a {lexible and a rigid constitution may be very slight,
and that the distinction tends to get less clear with the passage
of time. “From countries which can change their fundamental
constitutions by the ordinary process of legislation,” he says,
“we pass by almost imperceptible degrees to those where the
constitutional and law-malkmng powers are in substantially
different hands.”

From this the author argues that the classification of con-
stitutions into flexible and rigid is hardly a real one. Yet it is.
If we care to regard the alteration of constitutions in the modern
world as characterised by an ascending scale of difficully, with
the completely flexible constitution of the United Kingdom et
one end and the highly rigid constitution of the United States at
the other, is it possible safely to asscrt that we cannot find the
dividing-line? Surely that line lies where the legislature begins
to be hedged about with restrictions when 1t has to deal with
constitutional law. On one side of this line are the stalcs whose
parliaments, even though established upon the basis of a docu-
mentary constitution, are unrestricted in this respect. On the
other are those whose parliaments are not unlimited. The list of
the latter begins with those, like Belgium and Rumania,* where
a special quorum of members is required to be present when
constitutional proposals are being considered, and a special
majority is demanded for their passage into law, It rises to the
case where the ordinary legislature is not allowed on its own

initiative to pass constitutional acts at all, as m the United
States. :

"The Belgian Constitution, necessardy out of mttion during i{he German
occupation in the 8econd World War, wag restored to 1ts normal working when
the Germang were dniven out. The Rumanian Constitution, having bheen
undermined by the Nazis, was demolished by the Commumsts when in 1948,
under the aegis of Russia, they fonnded the People's Republic of Rumania.
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The true character of a flexible constitution is therefore clear.
Flexibility and rigidity form a perfectly valid basis of classifi-
cation, though, m fact, the rigid constitutions form the vast
majority. Indeed, among modern states there are now only two
in which no special procedure for constitutional purposes is
known. These states are Great Britain and New Zealand. These
two have, therefore, flexible constitutions. Theif parliaments
caMI hindrance. Where no
documentary constitution exists, as in—the United Kingdom,

arliament can repeal any or all of its separate laws, can legis-
late to end any merely conventional practice, and could, if it
wished, introduce an entirely new and complete instrument of
government. There are many serious reasons, of course, why it
should not go to extremes in such matters, but there exists no
technical prohibition against such action. Where there 1s a
documentary constitution, as i the case of the other states now
under consideration, either the statement as to amendment in
the constitution categorically leaves the ordinary legislature a
{ree hand to do as it likes, which is the case with New Zealand;
or no conditions appear in the constitution as to what may be
done to alter 1t, which was formerly the case in Italy.* Therefore,
in New Zealand, as in Britain, the legislature is supreme in this
regard. We will now proceed to a closer examination of the
flexible constitutions of Britain and New Zealand, leaving for

our next chapter a detailed study of some jmportant rigid
constitutions

IV. GROWTH OF THE FLEXIBLE CONSTITUTION OF GREAT BRITAIN

The British Constitution is very old, but its age is sometimes
exaggerated. There is left in Britain to-day, for example, little
ol the government which Alfred the Great knew, and if Magna
Carta is the “Palladium of British liberty,” very few of the
current maxims of government in this country can be traced to
that particular source. Indeed, to emphasise the venerability
of the British Constitution is, perhaps, to put the emphasis in
the wrong place, since the peculiar strength of that constitution
lies not so much in its great age as in its flexibility, without
which the ancient constitution would lony since have

lie., from the time @f the Umfication of Italy untid the later period of
Mussohnl’s Dictatorship See later, pp. 151-152.
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disappeared in namec as it has very largely in f:’lCt(Tl)e original
prerogatives of the Crown of Iingland have in the course of
centuries been overlaid n practice so that they now remain only
in a form of words. Thus nominally the United Kingdom
remains a monarchy, and this nominalism is followed in the
words of the very latest statutes, which, taken literally, are
utterly meaningless\and entirely out of accord with the facts of
the moment™No Thore characteristic quality ,of the British
Canstitution, indeed, could be found than this/lack of consist-
ency between letter and spinf for it has permitted change
without great crisis and development without much violence,
enabling the constitution to shape itself {o the dynamic needs
of our society without outraging that conservative sentirment
which 1s the expression of its static self

The story of the growth of the British Constitution is the
story of a continnal series of adaptations to changing needs,
and this by two distinct sanctions—custom and law. These two
elements have to be carefully distinguished, though they are
frequently brought together under the heading of constitutional
law. The first element is strictly not law at all, consisting as it
does of maxims and practices which, although fiumly fixed in
our constitutional hife, would not, if brought to the test, be
recognised in a court of law. The second clement is a body of
true law which, whether wiitten or unwritten, would be en-
forced by the courts, This body of law is made up of three
elements, namely, (1) unwritten or common law; (2) statutes;
(3) treaties. We have said something of this development in
Chapter II. Here we may recapilulate and summarise the
growth of this flexible constitution through five epochs, sug-
gested by the greal constitutional historian, Maitland, as
follows: (i) from the earliest times to the death of Edward I
(1307); (1) to the death of Elizabeth I (1307-1603); (iii) to the
death of William III (1603-1702); (iv) to the passage of Glad-
stone’s Reform Acts (1884-5); (v) to the present day.

(i) Anglo-Saxon methods of government underwent consider-
able change after the Norman Conquest (1066) owing to the
systematisation of feudalism (which already existed before that
event) under Wilham I and lis successors. Many of the old
institutions, however, remained, though with changed names,
to suit the prevailing preponderance of Norman-French. The
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most marked characteristic of this period was the centralisation

(of government in the hands of the king, which proportionately
“weakened the baronial tendency to disintegration. All through
the period from 1066 there was a struggle going on between the
King and the Barons whose opposition to the Crown on the
head of a weak king led to sheer chaos in the earlier part, as in
the reign of Stephen, but took a more regularised form in the
later, as is seen in the document called Magna Carta) under
John. The establishment of Parliament by Edward I7in 1295,
following the example set by Stmon de Montfort thirty years
earlier, marks a further stage in the conflict between the Crown
and the nobles, for this move introduced a leaven of commoners
into the counsels of the king, the effect of which was to counter-
balance the all-pervading influence of the Lords Spintual and
Temporal in Parliament, though this was not the original
intention of the establishment of the Commons, which was to
obtain extra grants of money.

(i) In the first part of the next period (x307-1603) the parlia-
mentary experiment broke down. The Lancastrian Monarchy
(1399-1461), having no blood right, had to depend for its
perpetuation upon this institution, which became utterly dis-
credited amid the manifold difficulties of the reign of Henry VI,
In this reign the baronage broke loose again and had 1its final
carnival of anarchy in the Wars of the Roses, Under the Tudors
(x485—1603) order was restored. Their monarchy was a despot-
ism, but it was veiled in the cloak of constitutional forms. The
essential constitutional fact of the Tudor period is the more or
less continued existence of Parliament. It is not necessary to
ask what it did during this time, but to note the fact that it
existed. This marked the true beginning of the convention of
parliamentary government in England. Unconsciously, the
Tudors, by the use of Parliament, laid the foundations of the
conflict during the ensuing Stuart period between Crown and
Parliament. By the end of the Tudor period the need for a royal
despotism had passed and the fact that Parliament had had a
more or less unbroken existence in that epoch was all-important
in the next.

(iii) During the Stuart period the issue between Crown and
Parliament was fought out, After the quarrels of the reign of

James I and the Civil War under his son, the English state saw,
L1 3
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for a short period (the Commonwealth 1649~10660), something
that it had never seen before and was never to see again—a
series of documentary constitutions. The Restoration biought
the revival of the older parliamentary forms, but Parliament
was now laying claims to power which 1t was to make good as a
result of the Revolution of 1688-9. This Revolution, having
dethroned James II, issued in the Bill of Rights which estab-
lished in fact the supremacy of Parliament over the Monarch,
though in form it left the sovereignty of the state in the hands
of the King in Parliament. The Bill of Rights was the first of a
long series of statutes which now form the mass of the written
law of the constitution, and from that time it has been not only
conventionally unconstitutional but statutorily illegal for any
monarch to act as the Stuarts had acted. The Bull of Rights was
soon followed by the Act of Setilement (1701), which empha-
sised the triumph of Parliament over the Crown.

(iv) The next period (1702-1885) was marked by the most
extraordinary development of constitutional conventions, They
are not to be found in written form during the period, yet
they form the keystone of the arch of our government to-day.
Here camc the full establishment of the Cabinet System (of
which we shall speak in a later chapter) and of modern parlia-
mentary procedure. Some of ihis belongs to the conventions of
the constitution, some to unwritten law, and some to statute
law. Of statutes amending the law of the constitution, passed
during 1he period, the most importani were the Septennial Act
of 1716 and the Reform Acts of the nineteenth century (1832,
1867, 1872, 1884, 1885) affecting the franchise, the ballot and
the distribution of seats. Lastly, in this period there were some
important examples of those statutes which we have called
treaties, with Scotland, Ireland,and certain Colonies (with which
we have already dealt in the chapter on the Unitary State).

(v) The last period belongs to our own times. The great con-
stitutional act of this period is the Parliament Act of 1911 which
arose out of a conflict between the two Houses of Parliament
over the rejection by the Lords of Mr. Lloyd George's Budget of
1909, Nothing better illustrates the flexibility of our constitution
and the unlimited authority of the British Parliament than the
story of this conflict; and the subsequent Statutes, by a simple
Act of Parliament the relation between the two Houses was

”



The Flexible Constitution 139

profoundly modified; the Lords agreed to a radical limitation of
their power; and to achieve these ends the conventional pro-
cedure of legislation was gone through. Further than this, it
illustrates the ‘“dependence in the last resort of the conventions
upon the law of the constitution.” Before 1909 it had always
been regarded as a convention of the constitution that the Lords
would not amend or reject a Money Bill When they did so, it
required a statute {o make the convention good against this
threat. To this period also belongs the Parliament Act of 1949
which amended the Act of 1911 with the aid of the procedural
machinery established by the original Act. The other great
statutes of this period were the Representation of the People
Act of 1918, which enfranchised a large number of women,
and, finally, the Act of 1928 granting women the vote on the
same terms as men, of which we shall speak in detail later.

V. THHE BRITISH CONSTITUTION AT WORK

Out of this age-long development has emerged the constitu-
tion under which we are governed to-day. The Queen is still
supreme in name, being nominally the law-giver, the judge, the
commander-in-chief of the armed forces. But in fact the Crown
is hedged about with so many limitations that as a political
force it hardly exists any longer. The conventions, the unwritten
laws and the statutes have so affected this original monarchy
as to have transformed it into what is in practice, perhaps, the
most real political democracy in the world It is impossible to
make a complete list of the conventions of the constitution,
since by their nature they are constantly changing through the
processes of growth and decay. But it is possible to distinguish
them from the unwritten laws of the constitution by observing
whether or no any court of law would take notice of their
violation. The conventions are maxims and not laws, and, as
Dicey observes, under a new and documentary constitution
some of them would probably take the form of laws and others
would disappear.

Among the principal conventions of the constitution are the
following: .

(i) “The Queen must assent to any bill passed by both Houses
of Parliament.”
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It is fruitless to speculate on what would happen if the Queen
refused her assent, because she never does. Presumably, 1f any
monarch did refuse to sign a bill, a statute would be passed to
correct the fault. While the convention is never violated, it is
as good as a law m the Statute Book.

() “Ministers must resign when they have ceased to com-
mand the confidence of the House of Commons.”

This confidence need not be that of a majority held by one
solid party, a fact illustrated during the Labour Administrations
of Mr. Ramsay MacDonald 1n 1924 and 1929. If the confidence
of the majority is lost there is no law to force the resignation
of the Minisiry. But if the defeated Ministry did not resign,
supplics of money would be denied, government would be at a
standstill, and at last anarchy would ensue

(1if) A bill must be read three iimes in each House before
being passed and receiving the 10yal assent.

This convention has been affected by the Parllament Act, as
explained below

To the unwritten laws of the Constitution belong the following:

(i) “The Queen can do no wrong.”

This means that the Queen cannot be held responsible for any
act performed in her name. Ultimately, this statement is to
be taken quite literally, for if the Queen were to commit a crime
(Dicey offers as an example the shooting of the Prime Minister)
there is no process known to law by which she could be brought
to trial. The statement also means that no one can plead the
orders of the Crown in defence of any wrongful act. This is law,
but it is not written.

(ii) “Some person is legally responsible for every act done by
the Crown.”

This responsibility of Ministers results from the facts that
the Queen can do no wrong, that the Courts will not recognise
any act as done by the Crown, and that the Minister affixing
the Seal to any act is answerable for it

Among the most important rules depending upon statute law
are the following:

(i) “There is no power in the Crown to dispense with the
obligation to obey a law.”

This is definitely stated in the Bill of Rights, In practice it
means that any government which refused to recognise the
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validity of a law existing in the Statute Book would be acting
illegally.

(ii) A bill passed by the Commons in two successive sessions
and each time rejected by the Lords (provided that one year
has elapsed in the process, but irrespectively of the super-
vention of a General Election within the period) goes straight
to the Queen for signature. A money bill, passed once by the
Commons and rejected by the Lords, becomes law after the
passage of one month (the Speaker of the House of Commons
deciding what is a money bill). The period of the Suspensive
Veto is as laid down in the Parliament Act of 1949. This Act,
as we have already noted, amended the Parliament Act of 1911
which had required three successive sessions and a minimum of
two years., Under the procedure of the Act of 1911 the Welsh
Church was disestablished in 1920 and under that of the Act of
1949 the Iron and Steel Industry was nationalised in 1951 by
a statute which, however, was repealed two years later.

(iif) A parliament having been 1n existence for five years must
be dissolved, as laid down in the Parliament Act of TgII.

From these remarks we see how flexible the British Constitu-
tion is. There is not one of these customs, not one of these
unwritten laws, not one of these statutes which could not be
abolished or repealed by an Act of Parliament. While customary
developments are perpetually going on, the truth remains that
Parliament is supreme and no judge or code of any sort can
hold anything superior to its statutes. Nothing could be more
eloquent of the supremacy of the Brtish Parliament than the
fact that on the very first occasion that it was called upon to
dissolve under the Act of 1grr—mnamely, in 1915, the last
Parliament having been elected in 1910—it passed an Act to
extend its life. The same thing happened in 1g940. These exten-
sions were, of course, due to the wars, but, in order to make
them, Parliament sought no special powers, nor did it appeal to
any tribunal beyond itself. A similar extension had taken place
in the crisis of the Jacobite Rebellion which broke out in x415.
This was in 1716 when the Septennial Act was passed to extend
the life of the then existing Parliament which had been elected
under the provisions of the Triennial Act of 1694,

Yet the British Constitution, flexible though it is, has been
taken as the model upon which many rigid constitutions have
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been founded. In Britain political institutions have grown upon
an empirical basis, and the fact that experience 1ather than
abstract principles has always informed their development 1s
what gives them their peculiar stability. Only by a study of the
institutions of those states which have founded theirs upon
ours can we hope to answer the question whether it is possible
to adapt with success that type of government which has been
evolved through years of experience to the new-found needs
of a community whose liberty, unexpectedly dawning, suddenly
requires a fully developed political constitution.

V1. THE FLEXIBLE CONSTITUTION OF NEW ZEALAND

Of the Self-governing Dominions under the British Crown—
to which the latest additions are Pakistan and Ceylon, estab-
lished as Self-governing Dommons in 1947'-—New Zealand
is the only one with a flexible constitution. The piincipal
remaining Self-governing Dominions—Canada, South Aftica,
and Australia—have constitutions of varying 1igidity, and
with these we shall deal 1 the next chapter. There is a sense,
of course, in which until recently the constilutions of Iritish
Self-governimng Dominions, without exception, were rigid. It
was that, since the constitution in each of these cases was
originally granted by an Act of the Imperial Parliament at
Westmmster—i.e., the Parliament of the United Kingdom—
no change in that constitution could be allowed without the
sanction of that same body. But for some lime before 1931?* the
veto had not in practice been effective, and, in any case, for
New Zealand it was specifically removed in 1947 by the
Constitution (Amendment) Act of that year.

We have already seen how the existing Constitution in New
Zealand came into existence, and how, starting out upon a
federal basis, the state became in 1876 definitely unitary by the
abolition of the Provincial Governments. The Constitution of
New Zealand, as a document, is found in the Act of 1852 which
is entitled ““An Act to grant a Representative Constitution to
the Colony of New Zealand.” Article 68 of this Act says :

*“It shall be lawful for the said General Assembly (i.c., the New

Zealand Legislature established by the Act) by any Act or Acts to
alter from time to time any provisions of this Act,”

India and Pakistan have since become Republics.” See later, pp, 302-303.
2The year of the Statute of Westminister, P PP: 302303
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and adds the proviso about “Her Majesty’s pleasure” which,
as we have seen, is no longer operative.

The original Act has been much changed, but merely by the
ordinary process of legislation. Even the Act of 1876, which
abolished the Provincial Governments and made New Zealand
a unitary state, was an ordinary statute passed by the New
Zealand Parliament to revise the constitution in this direction,
as was also the Act which abolished the Second Chamber in
1951. The original Act has been since judged to have been a
wise and liberal measure which not only granted independence
in response to a sturdy demand of nationalism but allowed by
its language amendment of the constitution by a method suited
to the needs of a progressive community.

Thus the Constitution of New Zealand 1s unique among
flexible constitutions. While the Constitution of the United
Kingdom is, as we have seen, a non-documentary one which
may thus be revised or amended without special procedure, the
Constitution of New Zealand is a document containing a state-
ment as to the means of amendment, which, however, cate-
gorically leaves the normal legislature supreme in this regard.
It is the only case in which such supremacy is stated in so many
words. Again, among Self-governing Domintons, New Zealand,
from the constitutional point of view, stands alone. Like South
Africa and Eire, but unlike Canada and Australia, New Zealand
is a unitary state. Of these five the constitutions of all except
Canada detail the method of revision. Canada’s does not do so
beyond reference to an appeal to the Privy Council in London.
Yet Canada’s is a rigid constitution, owing to the federal char-
acter of the state. Of those which state the method of amendment
New Zealand alone permits the ordinary legislature to revise
the constitution without restriction. The other three make
definite conditions in this respect, and we shall therefore deal
with them, together with the Constitution of Canada, in the
next chapter on Rigid Constitutions.

READING

BacreRoT Enghsh Constitution, Ch. 1x, pp. 241-258.

Brvce History and jumspmdame Vol 1, Essay iii, Modern Democracies,
Vol II, Ch. lvi.

Dicey: Law of Constutution, pp xlvhi-lix, 1-34, 106-123, Chs xiv-xv, Appen
dix, Notes v, xmt. o

FinEr. Modern Government, Vol I, pp, 1815



144 Modern Political Constifutions

GETTELL: Readings 1n Political Scrence, Ch x .

JuNKS: Government of British Empire, Chs. 1and ii

JenriNGs: Cabinet Governmient, Ch 1 Law and Constitution, Chs 1—1v

LowELL: Government of England, Vol. II, Chs, hv, lv, Ivin Grovernmenls and
Parttes, Vol 1, 150-152.

MAcCIVER: Modern State, Ch xii

WiILsoN State, pp 178189, 213-~215, 424—425.

BOOKS FOR FURTHFR STUDY

AMERY" Thoughts on the Conshiution.
ANsoN. Law and Custom.

GRrEAvES: British Constitution
ILBERT: Parhament

Kreirn Constitution of England,

Low. Governance of England
Por1r.arD: Evoluhon of Parliament

SUBJECT FOR LESSAYS

1 Explamn precisely what 1s meant by a documentary constitution, and state
the motives wlich lead a people to crecate one and the ways in which 1t may be
brought into existence
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CHAPTER VII

THE RIGID CONSTITUTION
I. SPECIAL MACHINERY FOR CONSTITUTIONAL LEGISLATION

WHILE the outstanding characteristic of the flexible constitution
is the unlimited authority of the parliament of the state to which
it applies, that of the rigid constitution is the Iimitation of the
power of the legislature by something outside itself. If there
are some sorts of laws which the legislatuie 1s not permitted by
the normal method to enact, 11 is manifest that thatl particular
legislature 1s not supreme. There is, in such a case, a greater
law than the law of the ordinary legislature, and that 1s the law
of the constitution which is, as we have said, a law of superior
obligation unknown to a flexible constitution. The simplest way
to grasp the distinction between these two kinds of law is to
consider how rigid constitutions have, most commonly, come
into existence. In most cases they have been born of the deliber-
ations of a special body called a constituent assembly. The
business of such a body is not to enact ordinary legislation but
to devise an instrument of government within the limits of
which the ordinary legislature shall function.

The constituent assembly, knowing that it will disperse and
leave the actual business of legislation to another body, attempts
to bring into the comstitution that it promulgates as many
guides to future action as possible. If it wishes, as it generally
does, to take out of the hands of the ordinary legislature the
power to alter the constitution by 1its own act, and since 1t
cannot possibly foresee all eventualities, it must arrange for
some method of amendment. In short, it attempts to arrange
for the re-creation of a constituent assembly whenever such
matlers are in future to be considered, even though that
assembly be nothing more than the ordinary legislature acting
under certain restrictions. At the same time, there may be some
elements of the constitution which the constituent assembly
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wants to remain unalterable by the action of any authority
whatsoever. These elements are 1o be distinguished from the
rest, and we may call them fundamental law, Thus, for example,
the American Constitution, the oldest of existing rigid con-
stitutions, asserts that by no process of amendment shall any
state, without its own consent, “‘be deprived of its equal suff-
rage in the Senate,” and the two most recent rigid constitutions
—that of the Fourth French Republic (1946) and that of the
I'talian Republic (1947)~both contain a clause stating that the
republican form of government cannot be the subject of an
amending proposal.
We have seen how the term rigid constitution is to be dis-
/ tinguished from the term documentary comstitution. It does
not follow, let us repeat, that because a constitution is docu-
mentary it is therefore rigid. The sole criterion of a rigid
constitution is whether the constituent assembly which drew up
the constitution left any special directions as to how it was to
be changed. If in the constitution there are no such directions,
or if the directions explicitly leave the legislature a free hund,
then the constitution is flexible. If there are iestrictions, no
matter how slight, then the constitution 1s rigid. We have
already indicated in summary the main methods of modern
constitutional amendment, which are:
.7(1) by the ordinary legislature, but under certain restrictions;
(2) by the people through a referendum;
. (3) by a majority of all the units of a federal state;
{4) by 2 special convention.
Before enlarging on these it is necessary to observe, first that
they are arranged in order of increasing rigidity as io the
method, and secondly that in some cases the system of amend-
ment is a combination of two or more of these methods.

(1) There are three possible ways in which the legislature may
be allowed to amend the constitution, apart from the case where
it may do so in the ordinary course of legislation. The simplest
restriction is that which requires a fixed quorum of members
for the consideration of proposed amendments and a special

¥ majority for their passage. This latter condition operated in the
now defpnct coustitution of Rumania, A second sort of res-
triction is that which requireS™a “dissolutjon and a general
election on the particular issue, so that the new legislature,
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being returned with a mandate for the proposal, is, in essence,
a constituent assembly so far as that proposal is concerned. This
additional check is applied in Belgium, Norway and Sweden.
It might be said to hold also, up to a point, in the case of the
United Kingdom, for it is unlikely that a modern administration
would propose a radical change in the constitution without a
previous appeal to the people, an appeal which, for example,
took place twice in 1910 before the passage of the Parliament
Bill. But certainly we cannot say that British constitutional
law or even the conventions of the constitution require it. In
1928, for instance, Parliament passed a new Franchise Act and
discussed the Reform of the House of Lords, though neither of
these questions was an issue at the election of 1924 which
returned that Parliament. Again, more recently, in 1948, the
Bill to curtail the period of the suspensive veto of the House of
Lords from two years to one was passed by a House of Commons
which, whatever the merits of the case, had certainly received
no specific mandate to this end at the General Election held
three years earlier.

A third method of constitutional change by the legislature is
that which requires a majority of the two Houses in joint session,
that is to say, sitting together as one House, as is the case, for
example, in South Africa.

(2) The second plan is that which demands a popular vote or
referendum or plebiscite. This devise was employed 1n France
during the Revolution and again by Louis Napoleon, and in
Germany by Hitler. It has never been used in Great Britain,
though it was suggested as a way out of the wmpasse reached
during the two-year controversy over the Parliament Bill which
finally became law in 19x11. This system prevails in Switzerland,
Australia, Eire, and, in certain circumstances, in France under
the Fourth Republic and in Italy under the new Republican
Constitution.

(3) This method is peculiar to federations. There is no feder-
ation, of course, whose constitution does not require, in some
form or other, the agreement of either a majority or all of the
federating units. The voting on the proposed measure may be
either popular or by the legislatures of the states concerned.
In Switzerland and Australia the referendum is in use; in the
United States any proposed amendment requires ratification
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by the legislatures, or special conventions [referred to m (4)
below], of three-fourths of the several states. .

(4) Lastly, there is the method in which a special body is
created ad hoc for the purpose of constitutional revision. As we
have said, in a certain sense this is the case where the legislature
may revise the constitution under special restrictions, and more
obviously where the {wo Houses hold a joint session. But in
some cases the convention is quite distinct from any other
body. In some of the states of the American Union, for example,
this method is in use, in connection, of course, with the con-
stitution of the state concerned, and such a method is allowed
for—if the Federal Congress so proposes—in the Constitution
of the Union as a whole. It also appears in the original constitu-
tion of Bulgaria and of certain states of Latin America.

Broadly speaking, then, there are two melhods of constitu-
tional amendment most in use among states wilh rigid con-
stitutions: first, that by the legistature under special restrictions;
secondly, that by the people m a special reference. Of the other
two methods, one is peculiar to federal states, but even so is not
universal, and the other is generally only pcrmissivc.j(j cographi-
cally, the legislative method of revision is characleristic of
Europe (with the important exception of Switzerland), while
the larger legal restraints are confined principally to the United
States and some of the Self-governing Dominions of the British
Crown. We will now analyse in greater detail the method of
constitutional amendment in some of the more important states
with rigill constitutions,

II. THE RIGID CONSTITUTION OF THE FRENCH REPUBLIC

The Constitution of the Fourth French Republic, which was
approved by a small popular majority in a referendum held in
1946, is a complete document. In this respect the new con-
stitution is like its many predecessors, with the important
exception of that of the Third Republic which was rather
fragmentary. The French, in the course of the eighty years
preceding the establishment of the Third Republic in 18735,
had experimented amazingly in constitution-making, a branch
of practical politics in which the world had come to look upon
Frenchmen as pre-eminent craftsmen, who, to quote one of their
own authorities, were accustomed to concerve of a constitution
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as a philosophical work in which everything is deduced from a
principle; as a work of art of which the order and symmetry
must be perfect; as a scientific machine of which the plan is so
exact, the steel so fine and firm, that the very smallest hitch is
impossible. In the exercise of this political ingenuity the French
had contrived to devise no fewer than a dozen constitutions in
the space of less than a century. But the circumstances in which
the Third Republic was constituted after the French disaster
in the Franco-German War were such as to drive French states-
men away from this tradition of the complete document and
to found the new régime on three separate laws passed in July,
1875

The real hope of the constitution-makers at that time was
that the new constitution would not last, since the majority of
them were not Republicans at all, but Royalists. The Republic,
though not definitely organised until 1875, was actually born
in September 1870, immediately after the capture of Napoleon
IIT and his army at Sedan. After five months of desperate
resistance to the Germans, Paris fell, an armistice was arranged,
and in February, 1871, a National Assembly was elected by
universal manhood suffrage to decide whether the war should
be resumed. But it went far beyond this, and, having made
peace, it governed France for the next four years and, before
dissolving, carried the Republican Constitution. This body
became a constituent assembly because in it the Monarchists
of various kinds completely outnumbered the Republicans, and
they feared a loss of power if another election was held. But,
as Thiers, the dominant figure in the Assembly, who was destined
to be the first President of the Republic, said, there was only
one throne and three claimants for a seat on it. The supporters
of these three (s.c., the descendants of the Bourbon and Orlean-
ist monarchies and the discredited Bonaparte family) failing to
fuse, sank their differences in a compromise and acquiesced in
the establishment of a “‘conservative republic,” which, they
hoped, would leave the future completely untrammelled. The
more advanced Republicans agreed to this Republic because
they hoped to change it in a radical direction. The Monarchists
agreed to a Presidency, called a Republic, because they hoped
to turn the President later into 2 King or an Emperor.

The general effect of the three laws of 1875, which were the
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bases of the constitution, was to establish a legislature of two
Houses, that is, the Senate and the Chamber of Deputies, and
the method of amendment was by means of a joint session of
the {wo Chambers, called, when so joined, the National Assembly.
Such a joint session could be convened if either Chamber, by
an absolute majority, decided upon it. When so constituted the
National Assembly had full power to amend the constitution
as it might decide, except that, by a law of 1884, the abolition
of the Republic could not be the subject of a proposal for
revision. In fact, however, the National Assembly under the
Third Republic made very few changes in the constitution
during the sixty-five years of its existence.

The situation in which the French constituted the Fourth
Republic was very different from that which saw the birth of
the Third. It is true that both were concerved in the aftermath
of invasion and enemy occupation, but the French people
faced in 1946 the effects of a war, or rather of two wars, far
more universal and devastating than that of 1870-1871, At all
events, in 1946 nobody questioned that a republic was the only
acceptable form of government. The point at issue, as we shall
show later,' concerned rather the nature of the executive and
the limitation of the powers of the President. Here we should
note that in 1946, as there were no monarchists with whom 1o
compromise, the French went back to the earlier tradition of
the fully documentary constitution, and the new constitutiion
is consequently far more rigid than the old. Most of the institu-
tions of the Third Republic are revived, though under other
names. Thus the new constitution speaks of Parliament (le
Parlement) and says that it 15 composed of the National Assembly
(former Chamber of Deputies and not, as before, the two
Chambers in joint session) and the Council of the Republic
(the former Senate).

The method of amendment is set out in a lengthy chapter
containing six Articles (90o-93). The initiative in this matter
lies with the National Assembly, but any proposal for revision
has to be examined by a small standing constitutional com-
mittee made up of the President and elected members of each
Chamber. Any such law which in the opimon of the Committee
implies an amendment of the Constitution is re-submitted

1See pp 225~230.
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to the Assembly, and must then follow the special amending
procedure. If a proposed amendment is passed, on second
reading, by a two-thirds majority in the National Assembly or
by a three-fifths majority in each of the Chambers, then, within
eight days of its adoption by Parliament, it must be promul-
gated by the President of the Republic. But if it is adopted only
by an absolute majority in each Chamber (that is to say, less
than the proportions mentioned above) it must be submitted
to a referendum and then requires for its adoption the favour-
able vote of a majority of the people voting.

Beyond these limitations there are certain other restrictions.
For example, any proposed amendment touching the exisience
of the Council of the Republic cannot be accomplished without
the consent of the Council itself or by recourse to a referendum.
And the last Article of the section of the Constitution dealing
with revision states categorically that the republican form of
government cannot be the subject of a proposal of revision—
Such is the rigidity of the constitution of the Fourth Republic
of France and all students of politics will watch with interest
its operation in practice.

III. THE RIGID CONSTITUTION OF THE ITALIAN REPUBLIC

The Constitution of the Italian Republic promulgated in
1944 is like that of the former Kingdom in being in the form of
a document but quite umlike its predecessor in its rigidity.
There appears to be no doubt that the original Siatuio of
Sardinia of 1848 was intended by its framers to be final and for
that reason contained no reference to methods of amending it.
But, obviously, as it came to be applied to the whole of Italy
and to operate through a period of rapid growth and change,
some means had to be found to adapt it to new circumstances.
This was achieved by the simple expedient of regarding the
silence of the original constitution-makers in the matter of
amendment as an indication that changes could be made by
means of ordinary legislation. This was the view of responsible
Ttalian statesmen in the last quarter of the nineteenth century,
The Liberal Prime Minister, Crispi, for example, refused to
admit the “intangibility of the Siatuto,” and said, in 1881, that
the Parliament of Italy is “always conmstituent.” "“In Italy
to-day,” wrote another authority towards the end of the
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century, “‘the theory ot parliamentary omnipotence 1s scarcely
less firmly entrenched than it is in Great Britain.”

In other words, in pre-Fascist Italy there was no distinction,
any more than there is in Britain, between ordinary and con-
stitutional legislation. Modifications of the actual text of the
constitution were frequently debated but never effected. What
happened was that successive Parliaments contented themselves
with passing statutes making effective constitutional changes
without altering 1ts text or even adding clauses to it. Examples
of such legislation were the law regulating the organisation of
the Judiciary, the law of Papal Guarantees, and the several
laws modifying from time to time the franchise and the nature
and size of constituencies Indeed, so flexible was the former
constitution of Italy that Mussolini, in the earlier years of his
dictatorship, was able to bend it to his will without breaking it,
though he certainly hammered it out of all recognition later on
when he finally constituted the Corporate State.!

The Constitution of the new Italian Republic, on the other
hand, lays down in precise terms the way in which it may be
amended, and, though the section of the Constitution dealing
with revision is not so full as that in the Constitution of the
Fourth French Republic, the Italian method of amendment is
very similar to the French. The procedure for constitutional
revision (set out 1n Article 138) may involve the electorate as
well as Parliament (the Chamber of Deputies and the
Senate). The law of constitutional revision must be carried
in each Chamber in two readings, with an interval of not less
than three months between them, and requires at the second
reading an absolule majority of members of each House. The
law must be submitted to a referendum if, within three months
of its publication, a demand is made to that effect by one-fifth
of the members of either Chamber, or by 500,000 voters, or by
five Regional Councils, but this condition does not hold if the
law is approved at the second reading by a majority of two-
thirds of the members of each Chamber.

1V, RIGID CONSTITUTIONS UNDER THE BRITISH CROWN

The three Dominions with which we are here concerned have
constitutions of varying degrees of rigidity. Taking them in
1See later, pp, 318322

-~
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increasing order of rigidily, we may say that the rigidity of the
Constitution of the Dominion off Capada depends mainly on
its federal character. The Union of South Africa is a unitary
state, and this aspect of rigidity, therefore, does not arise. The
rigidity of the Constitution of the Commonwealth of Australia
depends only to some extent upon its federal character. With
these constitutions we may conveniently examine that of Eire,
although it is no longer a Dominion.

(i) The Dominion of Canada.—The Dominion of Canada was
established, as we have said, by an Act of the British Parlia-
ment of 1867, entitled the British North America Act. This Act
made a federation of four Provinces, the number of Provinces
in the Dominion having now increased to Ten. The Constitution
states the powers of government granted to the Provinces and
leaves the rest to the Dominion Government (though it enumer-
ates the chief of these also). Hence the only distinction in
Canada between ordinary legislation and constitutional law is
that the former concerns all matters not specially stated as
within the ambit of provincial legislation, while the latter
concerns any fundamental change in this division of rights.
Obviously, then, the restriction upon the Dominion Parliament
in the matter of constitutional amendment is measured by the
powers expressly granted to the Provinces which the Federal
Authority cannot touch without their consent.

It is true that the Act of 1864 states expressly what is only
implied in the Acts conferring Dominjon Status upon the other
Colonies—that changes can only be carried with the consent
of the Imperial Parliament-—but this is due to the much greater
age of the Canadian Act, passed at a time when the attitude of
the Mother Country to the Colonies was utterly different from
the spirit which prompted the British Parliament to pass the
Statute of Westminster of 1931.* The materjal point to observe
is that if once the Provinces of Canada agreed to some change
in their relations to the Dominion Authority, no further mach-
inery would have to be used to make such a change law than is

1The Act of 1867 says that the Constitution can be changed only through an
Address by both Houses of the Domimion Parhiament to the Monarch in Britan,
but in 1949 the power to pass such legslation without reference-to-West-
minister was finally transferred to the Parhament at Ottawa, and 1n 1950
discussions began there between the Federal and Provincial Governments
concerning a possible rggdistribution of powers among them, a procedure
necessarily to be followed whenever Provincial rights are involved.
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employed for ordinary legislation Thus the Constitution of the
Dominion of Canada is the least rigid in the British Common-
wealth, Because of its federal elements it is clearly not a flexible
constitution. But, granted the consent of the Provinces to any
diminution of their rights as bestowed by the Dominion Con-
stitution, any change can be carried by the normal act of the
Dominion Parliament.

(i) The Union of South Africa.—The Constitution of the
Union of South Africa is slightly more rigid than that of Canada,
and less so than that of Eire and the Australian Commonwealth.
The Union of South Africa consists of four Provinces, two British
and two Dutch. The solution of the problems arising out of
Anglo-Dutch antagonism, revealed in the two South African
Wars at the end of the last century, and the mutual bitterness
which followed them in the early years of this, was found in the
establishment of the Union by the Act of 1gog. This, as we have
shown earlier, is a federation only in appearance, not at all in
fact, for, although the powers of the Provinces are indeed
stated, they are hardly distinguishable {rom what we under-
stand in this country as those of Local Authorities, and the
Provinces do not hold these powers as of right, but only subject
to the will of the Union Parliament. It is not here, therefore,
that the rigidity of the South African Constitution lies.

The process of amendment is definitely laid down in Section
152 of the South Africa Act. It states that the Union Parlia-
ment may repeal or alter any provisions of the Act except ()
one which concerns the rights of the natives within the Union;
(b) another establishing the equality of the Dutch and English
languages; and (¢) those laid down in a Schedule attached to the
said section, which concerns the administration of native
territories (Basutoland, Bechuanaland and Swaziland) which
are Protectorates under the High Commissioner appointed by
the Crown. () and (b) but not (¢) may be changed by a bill
passed by both Houses of the Union Parliament sitting together
and at the third reading agreed to by not less than two-thirds of
the total number of members of both Houses, Such is the rigidity
of the Constitution of the Union of South Africa.

(i) The Commonwealth of Australia.—The Constitution of
the Commonwealth of Australia is, as we have already seen,
that of a fully federalised state. It was established by an Act
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of Parliament of 1goo and came into force in 1901. The Com-
monwealth is composed of six stales (the five divisions of the
island of Australia, and Tasmania) all of which have a very
lively individual existence. Their rights are very securely safe-
guarded, for the Constitution enumerates the powers of the
Federal Authority, which consists of a legislature of two
Chambers and an executive responsible to it, nominally under
a Governor-General appointed by the Crown, and leaves the
residue to the states, each of which is nominally under a
Governor appointed, not by the Commonwealth Government,
but by the Crown.

The means of amendment are contained in the final chapter
(VIII) of the Constitution. Any law proposing an amendment
passed by both Houses must be submitted to the electors of the
House of Representatives m each state to vote upon it. Or, if
any such law is passed by one House and rejected by the other,
and 1s passed again by the same House after the passage of
three months or in the next session, the Governor-General may
submit it, with or without amendment by the House which
objects to it, to a referendum. If then it is accepted by a major-
ity of the electors in a majority of states and by a majority of
all the electors voting, 1t becomes law. But if the amendment
proposes an alteration of the limits of any state or a diminution
of its proportion of members of each House or a change of any
sort in its separate rights under the Constitution, then, besides
the conditions already mentioned to be fulfilled, a majority of
electors voting in that particular state must approve the pro-
posed amendment

As we have seen, recent attempts radically to enlarge the
powers of the Federal Authority at the expense of the States
have failed. But even if they should succeed in the future,
there seems no reason to suppose that the amending machinery
will be altered, and the Commonwealth of Australia is likely
to remain the most rigid constitution in the British Common-
wealth, for not only is it confined within the limitations of a
federal state but amendment is safeguarded by a most elabor-
ate process of referendum.

(iv)\Eire.—Eire, as Southern Ireland has beem called since
1937, was founded, under the name of the Irish Free State, as
the result of a treaty signed between Great Britain and the part
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of Ireland concerned, following the devastation caused by
repression and civil war, in 1922 The treaty granted to Southern
Ireland the status of a Self-governing Dominion, establishing
a legislature of two Houses (Dail Eireann and Senate) and an
executive responsible to 1t, nominallyin the hands of a Governor-
General appointed by the Crown, though, as stated earlier, the
Constitution of 1937 abolished the office of Governor-General,
while a later Act of 1948 made Eire an independent Republic.
The method of amendment was clearly stated in Article 50 of
the original constitution, but added that the arrangements
outlined were not to come into force until after the passage of
eight years from the date of promulgation. The method of
amendment there indicated is substantially the same in the
Constitution of 1937 and is now, of course, operative. Article
46 (2) of the new Constitution states: “Every proposal for an
amendment of this Constitution shall be initiated in Dail
Eireann as a bill, and shall, upon having been passed or deemed
to have been passed by both Houses of the Oweachtas (Parlia-
ment), be submitted by referendum to the decision of the people
in accordance with the law for the time being in force relating
to the referendum.” And Arlicle 47 (1) states that every
proposal so submitted to the people shall be held to have been
approved by the people if the majority of the votes cast at the
referendum are grven in favour of the proposal.

V. THE RIGIDITY OF THE SWISS CONSTITUTION

The present Constitution of Switzerland, as we have said,
came into existence in 1874. Its federal character we have
already discussed. Here we have only to note the method of
revising it. The Swiss Confederation is composed of twenty-two
cantons (s.¢, states) of which three are each divided into two
for political purposes, making twenty-five, The federal legis-
lature, called the Federal Assembly, consists of two Houses—
the National Council and the Council of States. The powers of
the Federal Authority are stated in the Constitution; the rest
remain with the cantons. The methods of revision are precisely
stated, in Chapter III of the Constitution, and they introduce
not only the Referendum but the Popular Initiative, whereby
the people themselves may propose amendments. (a) If one
House does not accept a proposal made gy the other for total
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revision, then 1t must be submitted to the people and if it is
approved by a numerical majority of the citizens voting and
of the cantons, elections are held. (b) If 50,000 citizens decide
that a certain amendment is desirable, they may send it up
as a specific amendment or ask the Assembly to prepare it
for them. If the Assembly agrees, it prepares and submits the
amendment to popular vote. If not, it may issue an alternative
draft or recommend rejection. But if the popular request is for
total revision and the Assembly disagrees, it must first
submit to popular vote the question whether such an amend-
ment should be prepared, and if the answer is in the affirmative
(by the two majorities stated), then the Assembly prepares the
amendment and submits it again for final approval by the
people.

Thus the Constitution of the Swiss Confederation admits of
both the legislative and popular methods of amendment, but
makes m every case the final sanction of the people an indis-
pensable condition for the adoption of a proposed amendment
and its incorporation into the Constitution.

VI. THE RIGID CONSTITUTION OF THE UNITED STATES OF AMERICA

In the case of the United States we find the most rigid Con-
stitution in the world. Its rigidity is due mostly to its federal
character, a quecstion with which we have already dealt in
Chapter V. What we have to nole here 1s the manner in which
the Constitution may be changed. The history of the Constitu-
tion since its inception sufficiently illustrates the difficulty of
amending it. The Constitution having come into force in 148g,
the first ten amendments to it were adopted in 1791, the
eleventh and twelfth i 1798 and 1804 respectively. After that,
sixty-one years elapsed before the adoption of three amend-
ments connected with the liberation of the Negroes, in 1865,
1868 and 1870 respectively. Only seven amendments have been
carried since that time, the first mn 1913 and the last in 1951
(Amendment xxi1: limiting the President to two terms). Thus
in 160 years only twenty-two constitutional amendments
were carried, and even one of these (the twenty-first, 1933)
actually repealed an earlier amendment (the eighteenth, 1918)
which had established Prohibition. These facts prove that this
oldest of existing documentary constitutions has, for all its
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rigidity, shown remarkable elasticity, and this has been due
mainly to the decisions of the Supreme Court which is the inter-
preter of the Constitution. Also, during so long a period there
has naturally been a certam amount of change in practice by
conventional growth, so far as that has been possible without
directly conflicting with the letter of the Constitution. The point
we wish to emphasise here is that the legislature (Congress) of
the United States has no power of its own motion to carry
constitutional amendrments: it can only propose them, as one
of the ways of setting in motion the machinery of amendment
which is laid down in the Constitution.

The history of the foundation of the Constitution accounts
for this extreme rigidity. Up to the year 1775 the eastern sea-
board of what is now the United States was occupied by a
number of separate British colonjes, the oldest of which had not
been in existence for more than 170 years. They all had a greater
or less tendency in thewr political institulions to break away
from the Mother Country who, however, held them in what they
at last came to regard as an intolerable economic bondage. The
Thirteen Colonies had no common political interests, but had
developed their own institutions in isolation, though there had
been vague movements towards economic union, What, there-
fore, urged them to an alliance in arms against Great Britain
was no positive stimualus to union, but a negative incentive to
get rid of an unbearable external dominion. This is very clearly
shown in the Declaration of Independence in the year following
the outbreak of war, “These united colonies,” it declares, ‘“‘are,
and of right ought to be, free and independent states.” There
is no word here concerning a form of common government. And
when the war was virtually over in 1781 there began a long
internal battle as to what form the Constitution of the Union
should take, a battle which continued after the peace of 1783
had officially given the Americans their independence and their
sovereignty.

The Articles of Confederation of 1781, under which the
United States continued to be governed for the next eight years,
were in effect “scarcely more than an international convention,”
the central #uthority having no effective will of its own. The
passionate attachment of the states to their individual indepen-
dence made them afraid to grant to any central authority an
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executive power which might ultimately deprive them of all
their rights. At last a Convention met in Philadelphia in May,
1787, and drew up a Constitution which was “‘a work of selection
rather than of creation.” This is sufficiently clear in the Pre-
amble, which says:

“We, the people of the United States, in order to form a more
perfect umon, establish justice, insure domestic tranquillity, pro-
vide for the common defence, promote the general welfare and secure

the blessing of liberty to ourselves and our posterity, do ordain
and establish this Constitution for the United States of America.”

Its primary object being to sccure the rights of the states
while at the same time gaining the advantages of common
action, this Constitution, which came into force in 1789, care-
fully enumerates what the common organ—i.e.,, the Federal
Authority—may do, the powers not so mentioned remaining
with the States. It established the three great organs of govern-
ment thus-

(i) The executive—a President elected for four years under
rules definitely laid down.

(ii) The legislature—a Congress made up of two Chambers,
the Senaie and the House of Representatives.

(iif) The judiciary—a Supreme Court of judges given power
to interpret this instrument of government.

It was a compromise which won acceptance by guaranteeing
to all the states, irrespectively of their size and population,
equal representation in the Senate—namely, two for each state
—while the House of Representatives was to be composed of
members from the various states m proportion to their popula-
tion. The great power which the states had sacrificed was the
right to make peace and war; i short, diplomatic power. But,
while Congress as a whole must approve a declaration of war,
making treaties requires the ratification of the Senate—ie.,
the House in which all the states are equally represented.
Having stated categorically what powers Congress has, the
Constitution goes no further into detail. It is concerned with
what they may do, not Aow they shall do it. The Constitution
furnishes only the great foundations of the system, but in that
direction it is absolutely complete, and secure frem abuse, for
it Jays down definitely and categorically the means of amending
the Constitution.
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Amendments may be proposed in one of two ways. Either
(a) two-thirds of all members (not members present) of each
house of Congress may agree that certain amendments are
necessary; or (b) Congress shall call a special convention to
consider amendments when petitioned to do so by the legisla-
tures of two-thirds of the states. These conditions, be it observ-
ed, only concern proposals for amendments. When amendments
have been thus proposed they have to be agreed to by three-
fourths of the states. When this ratification has been secured the
amendment becomes part of the Constitution.

Here, then, is a very definite demarcation between statute
law and constitutional law m the American Union. This special
machinery for constitutional law is very cumbersome, hard to
set in motion and harder still to work to a successful conclusion.
The number of states has grown from the original thirteen to
the existing uforty—e1ght # The passage of time, therefore, and the
starthng growth of the United States have only made amend-
ment more difficult, since no amendment can now be adopted
without the concurrence of hn‘t}} s1xnglates But the Ameticans,
as we have seen, have in the1r separate states each of which has
its own constitution, other outlets for their political activity
besides those laid down in the hard lines of the Federal Con-
stitution

VII. THE RIGIDITY OF GERMAN CONSTITUTIONS, .~

In view of the restoration of constitutional government in
Western Germany, in 194g, it may be of interest, by way of
concluding this chapter)to indicate the rigid character of the
earlier constitutions. The Constitution of the Weimar Republic,
as we have seen, was promulgated in 1919 Apart from the
abolition of monarchy throughout Germany, the Republican
Constitution differed in many particulars from that of the
German Empire which the First World War overthrew. In the
German Empire, which was founded in 1871 at the conclusion
of the Franco-Prussian War, the quasi-federal character of the
constitution was most apparent in the Upper House, or Bundes-

rat. This latter, as we have said, was really a body of ambass-
adors from the various states, which were unequally represented
in that assembly. Seventeen minor states had in it one member

1Forty-mne when Alaska becomes a state, as agreed by Congress in 1958.
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each. Any proposed constitutional amendment could be defeated
in the Bundesrat by fourteen votes. Thus the representatives
(or, rather, envoys) of the minor states could, by combining,
prevent any change which might be detrimental to their status
in the Empire. Or, again, Prussia, which had seventeen seats
of its own, could prevent any such change.

In Germany after the First World War the situation was quite
different, because the Reichsiag , i.e, the Lower House, had a
real existence and force which it had not formerly possessed,
for under the old Imperial Constitution no constitutional amend-
ment could have been even discussed by the Reichsiag. The
following was (according to Article 76 of the Wemar Constitu-
tion) the method of amendment. The constitution, it stated,
might be altered by legislation, but only when the amendment
was passed by a two-thirds majority of a quorum (two-thirds) of
the Reichstag and by a two-thirds majority of the votes cast in
the Reiwchsrat (formerly the Bundesrat). Moreover, 1f one-tenth
of the voting population itself proposed an amendment to
be submitted to the people, it had to be so submitted and
a majority of the voters on the register could decide for or
against. If the necessary majority in the Reichsrat was not
reached and within two weeks it demanded a submission of
the amendment to the people, it had to be so submitted for
their approval in the manner stated.

Thus, in Germany under the Weimar Constitution, an
amendment might be carried without a referendum by ordinary
legislative methods under certain restrictions as to majonties
in the Chambers, but either the Upper House or the people
might bring the machinery of the referendum into operation
underrestrictions of timeand percentage of numbersrespectively.

The Bonn Constitution, technically knmown as the Basic
Law, under which Western Germany has been governed since
1949, is equally rigid from the Parliamentary point of view,
since it requires for its amendment a two-thirds majority in
both Houses, although there is no reference in it to the use of
the referendum. The Constitution may be amended only by a
law which expressly alters or adds to the text of the Basic
Law, but it does not admit of any amendment which would
affect the organisation of the Federation into Lander, the basic
;:o-operation of the Lénder in legislation, or the basic principles
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laid down in the Constitution concerning human rights and the
democratic, social and federal character of the Republic. For
so long, however, as the Occupation Statute might remain in
force, a further restriction was imposed by Article 5 of that
Statute which provided that any amendment to the Basic Law
required the express consent of the Occupying Powers. In 1955
Western Germany regained full sovereign rights.
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CHAPTER VIII

THE LEGISLATURE
(r) SUFFRAGE AND CONSTITUENCIES

I. INTRODUCTORY

WE have observed in the first chapter that the functions of
government are to be divided into three, namely legislative,
executive and judicial; that is to say, the departments concerned
respectively with the making of laws, the execution of laws, and
the enforcement of the laws when made In modern government
the importance of the legislative function has greatly increased
in proportion to the rising tide of democracy. Legislation, as
we understand it to-day, in fact, is a comparatively recent
development. In earlier political society there was no distinction
between legislaiive and execufive business. The government
declared what laws were necessary and carried them into effect.
And in the very earliest days of Parliament in England, for
instance, the elected element of it, namely, the Commons,
sought to evade the duty of legislation, wishing to leave it, in
effect, to the body—the King and his Council—which had
always performed it. The earliest business of the Commons, as
we showed, was to make not laws but grants of money. But
the modern conception of legislation, which results from the
growing political consciousness of the mass of the people in
whose collective interest most laws are now passed, has given
the legislative organ an entirely new_significance and at the
same time raised questions as to the best means of making it
do its work with the active consent of the citizens. A dis-
cussion of modern legislatures, therefore, involves a study of
the democratic methods by which they are elected, and an
inquiry how far the Upper House or Second Chamber is subject
to a democratic check. The second point we shall defer to the
next chapter, In this we shall confine ourselves to an analysis
of modern electoral systems, from two peints of view: first from
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the standpoint of the suffrage or franchise, and secondly from
the standpoint of the electoral area or constituency.

1I. THE GROWTH OT POLITICAL DEMOCRACY

By democracy we mean “‘that form of government in which
the ruling power of a state is legally vested, notin any particular
class o\—Iésses but in the members of a community as a whole.”
IT is necessary to emphasise this at the outset of a discussion of
electoral questions, because democracy is sometimes taken to
denote the rule of the “masses,” as opposed to the “classes.”
Indeed, the Greek word demos, from which it is derived, was
often used by the Greeks to describe the many, as distinct from
the few, rather than the people as a whole, and Aristotle, as
we have observed earlier, defined democracy as the rule of the
Poor, simply because they always formed necessarily the more
numerous class But we use the term demociacy here in the
sense of the rule of the majority of the community as a whole,
including “classes’” and ‘‘masses” (if such a distinction has still
any meaning), since that is the only method yet discovered for
determining what is deemed to be the will of a body politic
which is not unanimous. This will is expressed through the
election of representatives, The evolulion of this democratic
method in modern times has been set within the limitations of
the nation-state which has required a representative system.
The advance of democracy, that is to say, has been by way of
an ever-increasing extension of the franchise and by way of
experiments in the manipuldtion of the size, form and distribu-
tion of constituencies in the hope of securing a legislature most
truly representative of the views of the electorate.

This development is entirely modern, for, although the
Ancient World had its democracies, notably in Greece and, to
some extent, in the Roman Republic, the forces which have
determined the democratic trend of modern times ware absent
then Those forces may be summed up as religious ideas,
abstract theory, social and poltical conditions favouring
equality, and discontent with misgovernment. In so far as any
of these forces were operative at all in the Ancient World, they
arose out of causes quite different from those of the modern
epoch. The Middle Ages in this regpect may, be said to have been
one long period of complete ec}yﬁgz of all interest in democratic
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politics, except for some obscure strivings after equality in some

of the medizval cities of Italy, until the Renaissance ushered

in the modern era. For democracy, be it observed, is not to be

confused with republican fervour, as we find it, for example, 1n

the earlier days of the Swiss Confederation, or with the intro-

duction of an element of Commons to assist the King’s purse,

as mn the case of England in the fourteenth and fifteenth cen-

turies, for such phenomena can easily co-exist with an oligar—‘g
chical and even an autocratic régime.

It was not until after the Retormation that religious 1deas
began to play a part in the assertion of pohtmal r1ghts which
came to be conceived as the only means of gaining religious
liberty. This 1s best illustrated in the conflict with the Crown
under the Stuarts in England. It was the search after the enjoy-
ment of rehgious rights which led to the establishment of the
New England Colonies, and the Civil War in the reign of Charles
I was as much a war of religious as it was of political principles
Abstract theory played an important part in the history of the
eighteenth century, a truth which can be demonstrated by an
appeal to the documents of the American and French Revolu-
tions. When the authors of the Declaration of Independence
and of the Declaration of the Rights of Man postulated that men
were born free and equal, they were trying to lay the found-
ations of an edifice of practical politics, and not merely, as in
the case of the early Christian Fathers, making an assertion of
the equality of all men in the eyes of God. The mfluence of the
theory of equality upon the franchise has been tremendous
because the most obvious application of it was in the attempt
to realise the idea of “‘one man one vote.”

In the nineteenth century, with the improvement in material
conditions and the advance of popular education, the general
situation was favourable to extensions of the franchise. Western
Liberalism assumed the existence of a ‘“‘theoretically perfect
body of citizens between whom there could be no discrimination
at the polls.” Moreover, the parliamentary system itself worked
towards a widening of the electorate, since politicians sought
the championship of an ever-ingreasing body of supporters.
There was no great popular ouj;éry, for examplg, in favour of
such a measure as Disraeli’s Reform Bill of 4867, which was
described by his oW party as a “leap in the dark,” but the
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political situation and the social atmosphere made it opportune
to establish what was called the “lodger vote.” Lastly, dis-
content with misgovernment has always been a fruitful cause
of franchise extension. Its realisation, it is true, has not always
brought into existence the desidetata of its advocates, but,
granted the forum of Parliament upon which grievances could
be ai}yéd, political reformers (as distinct from revolutionaries)
have unfailingly looked to electoral reform as a means of im-
proving the conditions 9f the society to which they belonged.
So it was with the Chartists in England from 1837 to 1848, with
the Italians before the Unification, with the Liberals in Tsarist
Russia, and with the oppressed minorities of the Austro-
Hungarian Empire in the days before the First World War.

A very broad franchise is therefore characteristic of all exist-
ing constitutional states. The older states have carried out
electoral reforms which have led to either adult or manhood
suffrage, while the newly established states almost invariably
wrote into their constilutions a clause bestowing universal
suffrage irrespective of sex. And with this advance afler the
First World War emerged problems connected with electoral
areas. Besides the question of the redistribution of seats arising
from industirial progress and from the enfranchisement of
sections of the community concentrated in areas hitherto
unrepresented, a new problem has been born of the emergence
of new minority groups which these changes have brought into
existence. These groups have clamdured for such reform as
would assure them a voice in the elected assembly or assemblies.
The acuteness of this question may be gathered from a peyusal
of any election returns in a state not so reformed, showing the
comparative figures for votes and seats. The realisation of its
urgency has led in many states to constituency reform; in
others, so far, only to an exploration of possible ways of remov-
ing what is on all hands admitted to be a weakness of the
representative system.

III. THE SUFFRAGE AND ATTENDANT QUESTIONS

From the point of view of the franchise, then, we may say
that states ate divisible into two classes—viz., those with man-
hood suffrage and those with adult suffrage irrespective of sex
—though it is sometimes necessary to qualify this absolute
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demarcation. In some states there were till lately certain quali-
fications even for men voters, while in others, which had granted
an unrestricted franchise to men, the vote had been bestowed
upon only those women who complied with certain conditions.
In yet others, women were permitted to vote in municipal but
not in national elections. Broadly speaking, until recently man-
hood suffrage was characteristic of Latin Europe where there
still lingered a religious prejudice against the political emancipa-
tion of women. Thus until after the Second World War women
‘were still voteless in France and Italy, but the new Republican
constitutions in both those countries have enfrapchised them.
In Spain, again, women had not the vote until it was granted
to them by the Republican Constitution of 1932, though that
constitution has, of course, been superseded by Franco’s
dictatorship. On the other hand, of the states newly created
after the First World War, Yugoslavia alone failed to give
women the vote, though this is no longer true since the estab-
lishment of the Federal People’s Republic in 1946, Woman
suffrage was even introduced in Turkey in 1934, and in the
following year no fewer than seventeen women were elected to
the Grand National Assembly. Women also voted for the first
time in Japan in the elections held, under American agis, in
1947. To-day the only democratic state in Europe in which’
women are voteless is Switzerland, where, as late as 1938, {
their enfranchisement was still under discussion.

In tracing the history of political enfranchisement on the
Continent, we cannot fail to be strdck by the influence of
France, which was the original homé of the abstract theory of
political equality. The constitutions arising out of the French
Revolution, themselves largely modelled on the Brilish Con-
stitution, have been the pattern for many paper constitutions
in Continental states. And yet France lagged far behind most
of those who copied her constitution in granting women the
right to vote. There was, it is true, no great public outcry by
women for the vote in the countries mentioned, such as marked
the first years of the present century in some other countries,
especially Britain and the United States. There seems to be no
reasonable argument against the grant of the *franchiSe to
females, once it is admitted that it is a right that all adult males
ought to enjoy. Female suffrage is, in fact, in the logic of
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democracy, and this the French have accepted in the Constitu-
tion of the Fourth Republic. In short, it is difficult to distinguish
between the “‘rights of man” and the nghts of mankind. Out-
side Europe there are fewer constitutional states with only
manhood suffrage than those with adult suffrage. In all British
Self-governing Dominions women have the vote.

The voting age varies greatly from one state to another. In
Russia, Turkey, Yugoslavia and the Argentine the age is
eighteen; in Switzerland and France (under Fourth Republic)
it is twenty; in the"Unrted States, Britain, Italy (for election of
Deputies) and Western Germany twenty-one; in Norway
twenty-three, as 1t is also in Denmark. Some states make
voting compulsory. In Mexico, for example, an Act of
1917 denied the vote, for what it might be worth in that
country, to those who would not exercise it. In Australia, again,
by an Act of 1924, a fine is imposed on voters who do not récordl.
their votes for both the House of Representatives and the
Senate. Compulsory voting is also the law in Belgium and
Switzerland, and was imposed in Czechoslovakia under the
constitution suspended during the German occupation, though
this restriction does not appear in the new Constitution of 1948,
A similar coercion exists in the Argentine, where the pressure is,
in practice, probably of a more violent nature. As to secret vot-
ing, this is, m theory at least, common to most states. In Great
Britain up to 1948, when University seats were abolished, the
vote recorded by a university graduate required the signature
of the voter and of a witness. In some states the ballot-box 1s
hardly as secret as it might be. In the United States, for
instance, the system of “voting by ticket” (s.e., where all the
candidates for various kinds of elective office in each con-
stituency are placed in long lists under party labels) makes it
difficult always to maintain the principle of secret voting.

Among states with adult suffrage, Britain, between 1918 and
1928, stood in a middle position. A series of electoral reforms,
carried out in 1832, 1867 and 1884-5, had introduced a system
of manhood suffrage, but with a diversity of qualifications which
were mostly removed by the Representation of the People Act
in 1918. This"Act extended the Parliamentary franchise to all
males of twenty-one, not subject to legal incapacity, who had
resided in a constituency for six months or who occupied land

-
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or premises of not less than £ro annual value, By this Act also
the principle of female suffrage received wide, but not complete,
recognition. Women of over thirty were given the Parliamentary
vote 1if Local Government electors, as occupiers of £5 annual
value, or as wives of electors. In other words, this Act, while
admitting the principle of the “lodger vote” in their case, denied
to women, even if over thirty, a mere residential qualification.

The Act of 1918 also abolished plural voting except in the
case of men who, besides a residential qualfication, occupied
other premises or land, as owners or tenants, of not less than
£10 annual value, and in the case of university graduates (men
and women). Both these classes were allowed a second vote,
but nobody could have more than two votes The general effect
of the Act was to raise the number of male voters from 8,354,000
to 10,449,820 and to add 7,831,583 women to the register. If
women, it was felt, were enfranchised on precisely the same
terms as men, the female electorate would greatly outnumber
the male, and this was presumably why the continued demand
for equalisation of nghts was for a long time denied satisfaction.
Yet few people could fear any longer what had been feared
before the First World War when the Woman Suffrage cam-
paign was at its height—that the parllamentary system would
suffer a revolution if this reform were carried out—for it could
not be said that experience had shown that the partial enfran-
chisement of women had greatly affected the balance of political
forces. Faced with this insistent demand, and the difficulty of
logically answering it, the British Government in 1927 began
seriously to explore the possibilities of extending the Act of
1918, and it was the general impression that a compromise
would be reached by instituting equal qualification for men and
women and findimg a voting age for both somewhere between
the existing two—say, twenty-five years But in 1928 a Bill
was introduced to enfranchise women on exactly the same con-
ditions as those already existing for men, and this became the
law for the General Election of 1929. The suggestion at the time
of the Bill, to make the voting age of all new voters, male and
female, twenty-five, merely took the form of a proposed amend-
ment which was easily defeated As a result of this Act, the
total electorate in the United Kingdom was 26,750,000, i.e,
;2,250,000 men andeI4,500,000 Women.
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Examining the growth of franchise extension in this country
from the first measure of reform to the last, we find that before
the Reform Act of 1832 the electorate numbered 435,391, and
that that measure added 217,386 volers to the register. The
Act of 186y added 938,427 voters to the existing electorate of
1,056,659. The Act of 1884 added a further 1,762,087 names,
and in 1918 13,000,000 new voters were registered. Under the
Act of 1928 5,240,000 women were newly enfranchised. It 1s
now safe to say that the process of mere franchise extension, as
distinct from less traditional methods of electoral reform, has
gone about as far as it can go in Britain. There are other possible
lines of democratic reform which we shall discuss later.

As in Britamn, female suffrage was granted universally m the
United States after a long agitation on the part of women. In
the United States the Federal franchise has become very impor-
tant mn elections for three distinct kinds of office, namely,
Representative, Senator and President. The original Constitu-
tion laid down no precise rules about these elections. As to
Representatives, it merely said that they were to be “chosen
every second year by the people of the several Staies, and the
electors in each State shall have the qualifications requisite for
the most numerous branch of the State legislature.” As to the
Senate, it was to “‘be composed of two senators {rom each Stale
chosen by the Legislature thereof.” As io the President, each
State was to appoint the necessary number of electors “‘in such
manner as the Legislature thereof may direct,” In each of these
cases, then, the detailed method of choice was left to the states
individually. But since the Constitution was originally pro-
mulgated, some profound modifications affecting the vote have
been introduced. In the first place, the vote became a vital part
of the Presidential Election as soon as the practice grew up of
electing Electors not because of their suitability for that office,
but because they were pledged to the support of a particular
candidate; when, that is to say, the Presidential Election be-
came, in effect, a popular affair. Secondly, by the Seventeenth
Constitutional Amendment (1gx3), the popular election of
Senators was made obligatory on all states, the Amendment
adding that."the electors in each State shall have the qualifi-
cations requisite for electors of the most numerous branch of
the State Legislatures,” r
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The position at the end of 1913 in the United States, there-
fore, was that whoever had the vote for the election of the Lower
House in any state had also the vote for the election of members
of both Houses of Congress and also for the election of Presiden-
tial Electors (¢ e., of the President). And since no details were
laid down on the matter in the Constitution, it was always
within the power of any state to grant women the vote for either
or both Houses of its own Legislature. But if women in any
state had the vote for elections to the state Lower House (7 e.,
the more numerous branch of the State Legislature) they, by
the Constitution, had the vote also for Federal Representatives,
and, from 1913 onwards, for Federal Senators, and by practice
also for Presidential Electors Some twenty-nine states had
already bestowed the franchise on women when during the
First World War an agitation began for a constitutional amend-
ment to grant nation-wide suffrage to women. In 1919 the
proposal was passed by Congress, after a close fight in the
Senate, and submutted to the states for the necessary ratification
on the part of thirty-six out of the forty-eight states. By the
end of 1919, only twenty-two states had ratified the Amend-
ment, but, thanks to a campaign cleverly organised by the
National Woman Suffrage Association, the thirty-sixth state
was won over m time for the Presidential Election of rgzo.

The position in the United States now is, to quote the words
of the Nineteenth Amendment, that

“(z) The right of citizens of the United States to vote shall not
be denied or abridged by the Umited States or by any State on
account of sex (2) Congress shall have power to enforce the pro-
visions of this arficle by appropnate legislation ”

This means, in practice, complete and unqualified adult suffrage
throughout the American Commonwealth.

IV, THE SINGLE-MEMBER CONSTITUENCY

From the point of view of electoral problems, states are again
divisible into two classes according to the type of electoral area
or constituency that they possess. The constituency in a modern
constitutional state is arranged so that it returns either one or
several members Generally speaking, when ~representative
democracy was in its infancy, the normal constituency arrange-
ment was the division of a country into a number of electoral
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areag, urban and rural, each returning a single member. But this
territorial division was a mere convenience, and with a rapidly
fluctuating relationship of population to district, constant
redistribution of seats was necessary. In an expanding industrial
epoch, however, it was not possible in most cases thereby to
keep pace with the never-ceasing increases and variations of the
population. Nor was this the only objection to this flat system
of territorial division into single-member constituencies. A
second, and even more urgent, problem was that of securing a
laystem of voting which should result in the elected represent-
atives forming an assembly that should adequately reflect the
«alance of opinion in the electorate.

The system of single-member constituencies is the one in
force in Great Britain and the United States. In all constitu-
encies, except one or two, in Great Bn'tailz_ one member is
returned and in no constituency are more th@: ‘two refurned,
All redistribution Acts have perpetuated this sysiem. The
House of Commons at the election of December, 1910, for
example, was elected in 643 constituencies, of which only
twenty-seven (including three of the Universily constituencies)
returned two members. The Representation of the Pcople Acts
of 1918, 1928 and 1944, did nothing fundamentally to change
this situation, though the number of seals fluctuated and the
Representation of the People Act of 1948 abolished the Univer-
sity seats and all other remnants of plural voting. In the United
States all constituencies for both Senate and House of Repre-
sentatives are single-member constituencies. It is in these two
countries, therefore, that constituency reform has been most
urgently advocated, for it cannot be said that in either case the
electoral system has achieved the end of the adequate repre-
sentation of the views of the electorate.

It has, on the contrary, led to the most glaring anomalies, at
any rate in Britain, for thereby it is not even assured that the
majority party in the country will gain a majority in the House
of Comnons, while a very large minority may be quite inade-
quately represented there. At the General Election of 1922, for
example, the Conservatives won 296 seats with 5,381,433 votes,
the Labour Party 138 seats with 4,237,490 votes, and the
Liberals 53 seats with 2,621,168 votes. This means that the
Conservatives polled only 18,180 votes per seat, the Labour

o~
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Party 30,706 votes per seat, and the Liberals as many as
48,540 votes per seat. Again, at the General Election of 1924,
the Unionists won 382 seats with 7,450,090 Votes, or 19,505
votes perseat; the Labour Party secured 142 seats with 5,483,088
votes, or 38,613 votes a seat; and the Liberals obtained 34 seats
with 3,008,097 votes, or 88,473 votes per seat. At the same
election, in seven counties of Southern England the Unionists
secured 84 seats with 1,456,702 votes, the Liberals one seat
with 445,726, and the Labour Party no seats, though actually
polling more votes than the Liberals, viz., 483,873, In Scotland
at this election the Unionists (36 seats) secured ten more seats
than the Labour Party (26 seats) while actually polling 8,755
votes less than the Labour Party (Unionists, 688,298; Labour,
6g7,053). Further to illustrate the chaos of electoral chances
under the existing system, we may add that, while at the
election of 1923 in Manchester the Unionists secured one seat
with 104,027 votes, at the election of 1924 they obtained six
seats with 136,195 votes, and the Liberals, having in 1923 won
five seats with 71,141 votes, secured not a single seat 1 1924
with 50,350 votes

In the General Election of 1935 in the United Kingdom, the
Government supporters polled 11,570,179 votes against a total
opposition vote of 9,930,460, and yet the number of seats
secured by the Government was 428, while those secured by
the Opposition numbered only 184 In other words, though the
Opposition polled over 8o per cent of the number of votes
polled by the Government, they secured only 30 per cent of the
seats. The result of the election was that the Government had
one member for every 27,000 votes cast for them, the Labour
Party one for every 53,000 votes, while the Liberal Party had
only one member for every 85,000 votes. In the election of 1945
the Liberals obtamed only eleven seats with 2} million votes,
while the Liberal Nationals won thirteen seats with only}750,000
votes. Labour gained 392 seats with 12 million votes and the
Conservatives gained 189 seats with 84 million votes. In other
words, the Conservative vote was more than two-thirds of
Labour’s, yet they gained less than balf the number of seats
gained by Labour. Later elections tell the sameastory.

From the United States come similar illustrations of the
shortcomings of the one-member constituency system. For
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example, at the Congressional Election of 1924 the Republicans
in the State of Pennsylvania secured the whole of the 36 seats
with a total poll of 1,322,070, while the Democratic Parly with
481,400 votes secured no representation whatever in the House
of Representatives. In the eight New England States, again,
the Republican Party secured 28 Congressional seats with
1,330,585 votes, whereas the Democrats obtained only four
seats with 804,473 votes. At the same election eleven Southern
States (the “Solid South”) returned 76 Democratic Congressmen
with 1,144,007 votes, while not a smgle Republican was
returned, though that party’s total vote reached 336,076.

In the elections of 1938 in the United States for the Seventy-
Sixth Congress the Democrats secured 262 seats and the
Republicans 170 seats in a House of Kepresentatives with a
total of 435 seats. Thus over the whole Union, the Republicans
secured only 39 per cent of the scats. Yet in 24 (mostly North-
ern) of the 48 States they scored 51 per cent of the tolal voles
cast. Again at the Congressional Election of 1944 the Democrats
secured 243 seats with slightly less than 23 mullion votes and
the Republicans only 190 seats with slightly more than 21
million votes. So, with almost 50 per cent. of the votes, the
Republicans secured only 43 per cent. of the scats. Similar
inconsistencies have marked more recent elections.

All the parties in both countries are alive to the injustices of
this system, but how they are to be overcomeis a n}éot question.
A Royal Commission on Electoral Reform sat in England in
1909-10, but the only positive recommendation for change that
it made was not adopted. Later, in 1916-17, a Speaker’s Con-
ference was held, but again its recommendations were shelved.
In the United States, a large and influential society has worked
for the removal of the anomalies, but their efforts have never
received official support or recognition. Generally speaking,
the line of reform suggested is what is usugmﬁg&%'as
Proportional Representation, and it is, therefore, necessary to
deal with this question m some detail.

V. THE MULTI-MEMBER CONSTITUENCY
Many stateshave now either incorporated into their existing
“ . a W *
pf)htxcal systems, or made an integral part of a niew constitu-
tion, the electoral system called Proportional Representation.
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But this term means very little, taken by itself, since there are
many variations of it—almost as many, in fact, as there are
states which have adopted it, and many more in theory. But all
the variations have at least one common factor, which. is,
indeed, indispensable to this method of voting; it is that no
system of Proportional Representation can possibly be. worked
on the basis of a single-member constituency, In any con-
stituency under a system of P.R. (the abbreviation by which
1t is generally known and which we shall employ henceforth)
the object of a candidate is not to gain a majority, as it is
ordmanly understood, but to reach what is called a quota, 7 e.,
in its simplest form, a number of votes equal to the total of
votes cast divided by thie number of seats to be filled. The
simplest form of the system is what the French call Sgrufin de
Liste or "‘general ticket” (not to be confused with the ‘‘voting
by ticket’” system in single-member constituencies, which, as
we have seen, obtains in the United States). By a new electoral
law of 1919 in France the Département became the constituency
where formerly the electoral area had been the Arrondissement.
The latter was a single-member constituency. All that happened
under the new law was that all the electors of a Département
voted for as many Deputies as there were seats (7 ¢ , a number
equal to that of the Arrvondissements) in the Département.
Candidates might offer themselves smgly or in combination in
a list or ticket up to a number equal to the number of seats to
be filled, and it was in such lists that most candidates offered
themselves for election. Any candidate receiving a majority
was elected, and in practice, since the average voter gave his
vote to the whole list en bloc, this meant that the strongest party
generally made a clean sweep of the whole Département. So far,
then, the French system achieved nothing for the representation
of minorities.

But the law of 1919 provided also that, 1f an absolute majority
was not obtained, the seats were to be distributed among those
candidates who reached the quoia (i.e, the number of votes
divided by the number of seats). The share of each list was
determined by the number of times the ° average (i.e , the
aggregate vote of all its candidates divided by the nurnber of
its candidates) contained the guota. For example, suppose that
a Département had a population of 450,000 and a register of
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100,000 voters, that #8,000 of these actually voted, and that the
constituency returned six members. Then the quota was 78,000
divided by six—.¢ , 13,000—and each party received a number
of seats according to the quotient. Thus a party scoring, say,
40,000 would have three seats, that scoring 30,000 would have
two seats, and so on, any seat left over going to the party with
the highest average.

The system of 1919 did not work well, and in July, 1927, the

French reverted to Scrutin d’ Arrondissement (single-member
constituency). However, in the elections for the Constituent
Assembly which prepared the Constitution submitted to a
referendum in 1946, a form of Scrutin de Liste was revived,
for the people had to vote for their candidate in groups under
an arrangement devised to secure the proportional representa-
tion of the three main parties (Socialists, Communists and
M.R.P.).
“ For the General Election held in June, 1951, an even more
complicated system was devised, with the deliberate intention
of excluding from power both the extreme Left and the extreme
Right. Except in the Paris area, where a straight system of
P.R. operated, the new law permitted the affiliation (apparente-
ment) of parties and groups to form a bloc which came into
being if no single party in the multi-member constituency
obtained 51 per cent of the votes. In that case, if the bloc
had a majority they took all the seats to the exclusion of the
rest, and the seats were divided proportionately among the
parties forming the bloc. If neither a party nor a bloc gained a
majority, then the seats were allocated by simple P.R.2

The system more usually associated with the term P.R. is
one that involves what is called the “single transferable vote,”
often called the Hare System because it was first suggested by
an Englishman named Thomas Hare in a pamphlet entitled,
“The Machinery of Representation” (185%), and expanded in
his later treatise, ““The Election of Representatives” (1859).
Warmly endorséd by John Stuart Mill in his Representative
Government (1861), it has been taken up and modified by
later reformers. The idea in itself is very simple, once the prin-

L
1 This political prestidigitation justified itself in the election, for it furmshed
the Centre parties with the Combined power to form A government and, given
the will, to maintain it, while 1t left the Gaullists and the Commumsts with
rather more or less than a hundred seats each in an Assembly of 627 seats.

-
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ciple of the multi-member constituency is grasped. Suppose you
group four existing single-member constituencies into one con-
stituency: then, instead of having to gain an absolute majority,
the candidate needs only to reach the quota, i.e., the number of
votes cast divided by the number of seats to be filled. The voter
indicates his preferences in their order. He has only one effective
vote, but he may place a number against the names of other
candidates besides the one he most desires to see elected, in
order to indicate the candidate he would next choose, up to the
number to be returned for the constituency. Thus, if there are
ten candidates and four seats to be filled, the voter may place
beside four of the names the numbers 1, 2, 3, 4 to express his
preferences. Then, 1f all the seats are not filled owing to the fact
that not a sufficient number of candidates reaches the guota, the
other seats are filled by taking the second preference of the
voters who have voted for the already successful candidate or
candidates who therefore do not require these votes, then the
third and so on until all the seats are filled But the vote may
be transferred in another way. If a sufficient number of candi-
dates cannot be brought up to the guota by transferring the
surplus votes of the successful candidate or candidates to others,
then the candidate with the lowest number (or more than one
if necessary) is eliminated and his or their votes are added to
others according to the preference expressed. So a voter may
help to get his second or third or fourth choice in, though the
candidate of his first choice fails to be elected.

P.R., in some form or other, has been widely adopted in
recent years. Thomas Hare himself would have turned the whole
of any country into one vast constituency. But this, in the
course of working out the scheme, has been abandoned as
impracticable, though in a certain sense it was the principle
involved in Mussolini’s electoral laws in Italy, the effect of which,
however, was intended by its authors to be something very
different from a proportional representation of parties. In the
elections in English-speaking countries which have adopted the
system, the single transferable vote is, generally speaking, in
use. In most Continental states, some form of vote by ticket has
been adopted, so that in these the candidates subrut themselves
in lists with various types of safeguard against mere majorty
election. In Great Britain the single transferable vote was
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used for the election of Members of Parliament for certain
Universities from 1918 until the abolition of University seats
effected by the Representation of the People Act of 1948, for
the National Assembly of the Church of England, for the
House of L/a{ty since 1919 and the House of Clergy since
1921; for Education Authorities in Scotland since 1918; and
m Northern Ireland for both Houses of Parliament since
1920. As to the British Dominions, in South Africa P.R. 1s
m use for local council elections in certain municipalities; m
Canada for some municipal elections; in Tasmania for the
House of Assembly; in Malta for a part of the Senate and for
the House of Assembly In Eire 1t 1s used for all elections. In
India it was introduced, under the Acl of 1935, for those
members of the Federal Assembly elected by Provincial
Legislative Councils of certam provinces. In the United States
the adoption of P R. has never gone beyond onc or two cilies,
including New York, Cleveland (Ohio) and Cincinnati, which
have thus used their wide powers of self-government,

On the Continent of Europe several states had adopted P.R,
for some or all of their representative assemblies long before the
First World War For example, in Denmark il was first partially
used for the Upper House of Parltament (Landsping) as long ago
as 1855; in Switzerland for some Cantonal Councils in 1891; in
Belgium for local government elections in 18g5, and for the
Chamber of Deputies and Senate in 18gg; in Sweden for all
elections in 1907. Denmark applied it to all elections in 1915,
Holland i 1917, Switzerland m 1918, and Norway in 1919
Finally, all the constitutions promulgated by European states,
including Germany, after the First World War included some
form of P.R. It is also in use 10 Republican Italy.

One other principle should be mentioned in this connection,
namely, what 1s called the Second Ballot. This is a device for
securing an absolute majority. As elections come to be more
keenly contested, there 1s a tendency for the number of political
groups contesting it to increase, so that, instead of the old-
fashioned duel, we often find, in a single-member constituency,
a three-, four-, five-, or even six-cornered fight. If, as a result
of this, no one is elected by an absolute majority, a second
election is in some states held, generally befween the two candi-
dates with the highest number of votes in the first. Whenever
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France, for example, has reverted to the single-member con-

stituency she has adopted the principle of the Second Ballot
But there 1s, indeed, nothing in the Second Ballot which cannot
be secured by the transferable vote, and, in fact, there are
electoral systems which secure the objects of the Second Ballot
without the inconvenience of holding it. This is by means of
what is generally called preferential voting. Under this system
the voter states on the paper a second preference which 1s
brought into effect 1if, on the first count, no candidate gains an
absolute majority and if the voter’s first choice is not one of the
two at the top of the poll This system obtains, for example, in
Australia for Commonwealth elections and for those of some
of the separate states.

In Great Britain there have been two brave attempts to
concentrate the efforts of the advocates of P R. in official com-
missions. The first—the Royal Commission of 190og-ro—made
a sole recommendation of a positive nature. It was that an
alternative vote should be given on the voting-paper, not for
the purpose served by the transferable vote, but to secure the
objects of a Second Ballot—to wit, an absolute majority—as
in the case of Australia, explamned above. Yet even this ewe
lamb proved to be stillborn. The second—the Speaker’s Con-
ference of 1916~17—Trecommended the adoption of the principle
of the transferable vote, as a sort of partial “try-out,” for one-
third of the seats of the House of Commons. This, too, Parlia-
ment rejected, and the only semblance of P.R. in Britamn at the
moment (since the abolition of University seatis by the Act of
1948) is, as we have seen, the presence of the principle of the
transferable vote in elections for the National Assembly of the
Church of England, for Education Authorities in Scotland, and
for the Parliament of Northern Ireland.

V1. PROPORTIONAL REPRESENTATION IN THEORY AND PRACTICE

There is much to be said for and against the principle of
P.R. In theory it has everything mn ils favour; in practice not
so much. There is no question that in both theory and practice
a real system of P.R does do what it sets out to do. It does
undoubtedly secure the representation of minoritiesand it does
overcome the objections which we have noted to normal
majority representation. And for this reason the principle has
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received growing support in many constitutional states in recent
years. But too often those who have adopted 1t merely pay lip-
service to it, particularly in the case of France where it has
often been a mere compromse to shut the mouths of its advo-
cates, and 1n some states, where, at the end of the First World
War, it was introduced only (it is feared) to comply with those
clauses of the Treaties designed to safeguard the rights of non-
national minorities.

The practical objections are many, some of little importance,
some quite grave. While it secures minority representation,
P.R. is calculated to encourage what somebody has called
“minority thinking’’ and freak candidatures, which may be
positively mindical to social health; if, for example, possibly
sinister interésts, like betting and the anti-social forms of money
lending, should gain representation through a sufficient number
of interested parties getting together by the enlargement of the
constituency. The enlargement of the electoral aiea is ilself a
danger, first, because it inevitably destroys personal conlact
between candidate or member and constituent, and secondly,
because it may multiply the number of candidates to the point
where the elector is embarrassed as to his preferences. (In
Belgium, for example, the largest constituency before the
Second World War returned no fewer than twenty-two mem-
bers ) Thirdly, the principle of the transferable vote may be
puzzhing to volers, and so complicated in the process of counting
votes as to place the elector at the mercy of the counting
authority; but this, at any rate in countries which enjoy fairly
good political health, is a mechanical objection which is removed
if the authority can be absolutely trusted by the voter; and the
compensating advantage is that the exercise of the single
transferable vote is itself a political.education, since it is
impossible for the elector to state his preferences without serious
reflection, whereas, faced with a choice bétween two candi-
dates, he hardly needs to think at all.

The old theorehca] argument in favour of P,R.—that it would
destroy the party ‘‘Caucuses”—is found in practice to be quite
without foundation. The party machine is even stronger under
such a system. The more the constltuency expands the more
effective becomes the impersonal ‘pulling of wires.” This truth *
was very clearly seen in Italy under Mussolini’s electoral laws.
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The gravest objection of all is that P.R. is said to lead to govern-
ment instability by tendingto bring to the legislature a number
of small groups, rather than two massed parties in opposition,
thus necessitating fragile coalition governments which fall
whenever one section of opinion in them is outraged. In Bel-
gium between the wars, for instance, P.R. was operated with
such mathematical nicety that statesmen had the utmost
difficulty in forming a Cabmnet, owing to the multifarious
interests involved and the difficulty of finding a line of common
action among them.

On the other hand, it may not be a bad thing that various
representative sentiments should have to be consulted in
forming a ministry, and such coalition Cabinets have in some
cases shown remarkable powers of survival, notably in Sweden
where, between the wars, one ministry maintained itself in
power during a period of two or three years This effect of P.R.
has again shown the system to be well adapted to states passing
through a difficult stage of transition, though the hope that the
German ship of state under the Weimar Republic might thereby
be steered to safety on an even keel was certainly not justified
in the event.

Whether 1t is a good or bad thing that it should be so, it
seems that P.R. must have, as its unavoidable concomitants,
parliamentary groups with a comsequent coalition ’Cabinet,
rather than great parlies and a homogeneous Cabinet. And this
is undoubtedly the reason why it has not been adopted in Great
Britain, in which the party system is so deeply rooted and
which, consequently, as Disraeli once said, “hates Coalitions.”
It is not without significance that the two great states in the
world which have not yet tried P.R, namely, the United
Kingdom and the United States, are the only two where the
tradition of two great parties in opposition has always been very
strong, while those which have adopted it are either states like
Germany which in its constitutional days had always had a
group-system in parliament, or entirely new states like Czecho-
slovakia (after the First World War)' without any such political
tradition to change. It is, perhaps, the fear that the full adop-
tion of P.R. would involve for Great Britain andsthe United
States, not merely a change in the electoral system, but

*There 15 no reference to P.R. in the new Czechoslovak Constitution of 1g48.
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a violent breach with the Party tradition that has caused the
legislatures of those states so long to hesitate to introduce it.

ViI. PROBLEMS CONNECTED WITH THL REPRESENTATIVE SYSTEM

The problems arising out of the development of the represent-
ative principle are many The first is that of making the number
of enfranchised citizens correspond to a real embodiment of the
national will. But does it necessarily follow that representative
government is unreal becanse the principle of universal suffrage
without restriction is not put mto practice? Many enlightened
people have held and hold that popular government does not
consist in a simple counting of heads * “Equal voting,” wrote
John Stuart Mill in 1861, ‘s m principle wiong. . . . It 1s not
useful, but hurtful, that the constitution of the country should
declare ignorance to be entitled to as much political power as
knowledge.” Every elector, lie contended, should be able to
read, wrnite and “perform a sum in the rule of three.” Universal
education, he further uiged, should precede univeisal enfranch-
isement; all electors should be payeis of direct taxes, however
small, and, finally, voting should not be secret, hecause secret
voting violates the spirit of the suffrage, according o which the
voter is a trustee for the public whose acts should be publicly
known

As we have shown 1 this chapter, the reforms in general
since Mill’s day have not at all followed the restricting lines that
he laid down. On the contrary, the tendency has been all the
other way: to make the franchise direct, equal and universal, to
reduce or remove property qualifications, to make the ballot
secret,and to simplify registration. Itmaybeadmittedihatinthe
more progressive states, such as Britain, the British Dominions,
the United States, and the Scandinavian countries, Mill's educa-
tional conditions have been largely fulfilled, but a great number
of European countries have instituted manhood or adult
suffrage, in spite of a vast proportion of illiterates among their
populations, and this is true not only of Balkan and East
European countries, but of such Western states as Italy and
Spain. Demqcracy, however, is not only a method of govern-

!In this connection 1t 1s interesting to note a novel form of voting introduced
under the Constitution of 1933 1n Portugal where th unit 1s not the individual,
but the head of the family, whether man or woman.,
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ment but a condition of society. It is a question of emphasis.
Those who regard it merely as the first, think of the representa-
tive principle as of its very being. To those who think more of
the spirit than the mechanism of it, the system of government is
not of primary importance, provided that it does not hinder
the free play of a democratic spwrit But can that spirit be
assured free play without the machinery of full representative
government? In some modern states, of which we have spoken,
if the people had to wait for the proper conditions of culture
and stability before nstituting a system of universal and equal
suffrage, it is certain, they feel, that they would get neither the
preliminary advantages of the one nor the ultimate benefits of
the other.

Another problem that goes with the question of suffrage is
that of getting candidates to stand for the office of represent-
ative who are both competent and incorryptible. Unless some
means can be discovered for finding really capable persons for
such work, no system of franchise, whether founded among a
people largely illiterate or developed m a highly cultured nation,
can be of any avail. The representative system demands from
the representative or deputy a freedom to devote himself to
the public service which 1s necessarily lacking to the ordinary
citizen. In other words, the parliamentary candidate must
necessarily be a professional politician whether he is paid for
his services or not. Therefore, he'may as well be paid, and
almost every constitutional state to-day has adopted a scheme
for the payment of its legislators. This has very considerably
widened the area of choice of potential representatives, though
it cannot be said to have decreased the evil influence of the
party caucus which makes the existence of the best type of
independent deputy very difficult. The party machine, indeed,
appears to be an inevitable concomitant of the growth of politi-
cal democracy. Nor, as we have said, is its power diminished
under a system of P.R. .

It must not be forgotten that the rarson 2 élre of a legislature
is not only to reflect the opinion of the country but to maintain
good government. Schemes of electoral reform, whose object
is toproduce the best possible type of legislature, may therefore
have to sacrifice something of the ideal electorate, The reflection
of the opinions of the electorate in the legislature is only parti-
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ally feasible and not always desirable. Any conceiwvable system
of election 1s at best an arbitrary atlempt to approximate to
a correspondence between the clectors and the elected body.,
Government must, after all, be relative 1o the conditions of the
society it governs, and account must always be taken of the
peculiarities of the people t¢ which it in each case applies.
Nevertheless, a certain scepticism concerning the adequacy of
the representative system by itself has manifested itself in
some states, and this distrust of it has led to the trial of certain
direct democratic checks upon its action, like the Referendum,
the Initiative, and the Recall, of which we shall have more to
say 1n Part I1I
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CHAPTER IX

THE LEGISLATURE
(2) SECOND CHAMBERS

I GENERAL REMARKS ON BI-CAMERAL CONSTITUTIONALISM ¥

ANy discussion of legislatures in modern constitutional states
which failed to treat of the nature of the Second Chamber or
Upper House would be incomplete It is eveiywhere a vital
question, and 1n some states it is an urgent and unsolved prob-
lem For no lesson of political history has been more deeply
/imbibed than that which teaches the uses of a Second Chamber
Uni-cameral constitutionalism is a comparatively rare, and
almost always temporary, phenomenon in the history of great
states; while bi-cameral constitutionalism is the method
characteristic of all important states to-day.’The existing
exceptions are all small states, such as Portugal, Finland,
Turkey, and Czechoslovakia (under the new Constitution of
1948), although to these must now be added New Zealand
which abolished 1ts Second Chamber, by a simple Act of
Parliament, in 1951. Experiments in the uni-cameral method
have generally been tried during periods of revolutionary
reconstruction, only to be ended, in the succeeding period of
reaction or even while the revolutionary régime persisted, by
the re-establishment of the Second Chamber, as was the case in
England, for example, under Cromwell.
o France, again, the constitutions of the First and Second
Republics, at the end of the eighteenth and the muddle of the
nineteenth centuries, were based on the uni-cameral principle
But in the former case this was largely due to the course of the
Revolution itself which very early manifested the effetghess of
the system of the Three Estates of Clergy, Nobility ahd Com-
mons Not {ifat the French Revolution was Without its theoretical
afguments against more than one House~The Abhé Siéyes, the
most prolific constitution-monger of the period, who had a very
186
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great influence on the form of the constitutional experiments
connected with the first Revolution, argued that 1f a’Second
Chamber 1s in agreement with the first, it is su erﬂuous and
if it 1s not in agreement with it, it is pernitious.’ Broadly
speaking, this is still the contention of thoseé who nowadays
oppose the bi-cameral principle. Such opponents, however, are
very rarely found among responsible statesmen. The verdict
of later tumes is that Siéyes propounded a false dilemma, since
all the great constitutions promulgated since his age have
included a Second Chamber in the legislature they have estab-
lished. Yet, in so far as Siéyés’ criticism applies to an ancient
institution which has not been remoulded to conform with the
changing times, it seems to be a fair one. It should not be beyond
the power of the political architect to create a Second Chamber
which shall act as a court of legislative revision, provided that
1t 1s given a co-ordinate authority with the Lower House, But
if the selection of the members of the Upper House is beyond
democratic control, then mevitably, as the claims of the elector-
ate become more insistent, the power of such a Second Chamber
will tend to decline, the co-ordinate authority will cease to
exist, and abolition or reform will be demanded, for, as Goldwin
Smith said, “to suppose that power will allow itself on important
matters to be controlled by impotence is vain.’

/ The arguments used in favour of Second Chambers must
therefore, be considered in conjunction with the way in which
the Upper House 1s constituted. Those arguments are: that the
existence of a Second Chamber prevents the passage of pre-
cipitate and ill-considered legislation by a single House; that the
géfise of unchecked power on the part of a single Assembly,
conscious of having only itself to consult, leads to abuse of
power and tyranny; that there should be a centre of resistance
to the predominate power in the state at any given moment,
whether it be the people as a whole or a political party sup-
ported by a majority of voters. In the case of a federal state
there is a special argument in favour of a Second Chamber which
is so arranged as to embody the federal principle or to enshrine
the popular will of each of the stafes, as distinct from that of
the federation as a whole. ~

+ In the analysis whjch follows, in the remaining sections of
this chapter, of the different existing types of Second Chambers,
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we shall note that they are variously named—in Britamn the
House of Lords; m Switzerland the Council of States (Standeras);
i France, under the Fourth Republic, the Council of the
Republic; in Italy, under the new Republic, the Chamber of
Senators; in Germany, under the Bonn Constitution, the Federal
Council (Bundesrat), and in most of the others the Senatd; It is
not, however, on the basis of nomenclature that we classify
but rather on that of their true nature—whether they are non-
elective (hereditary or nominated) or elective (partially or
wholly).\But this will not carry us far unless we also seek to
discover, first, how far the Upper House whose selection is out-
side all popular control retams any real powers, secondly, to
what extent the elected element in a partially elected House
leavens the lump and gives it vitality; thirdly, in what manner
deadlocks between the two Houses are resolved 1f the power of,
the Upper House is sufficiently real to impede the {ree actlon'
of the Lower; and fourthly, how the elected Second Chamber
is given a dignity which does not attach to the Lower House,
Our classification into two types—non-clective and clective~
is, as we have said, not exhaustive, because these two types are
again divisible into two. We shall therefore examine the com-
position and function of the Second Chambers which we have
! selected in the following ordery Hcrechtary, Nominated, Parti-
| ally Elected, and Fully Elected,céncluding with the special
cases of Switzerland, Germany, the U.S.S.R,, and Yugoslavia

II. THE HOUSE OF LORDS: PAST AND PRESENT Y

The hereditary Upper House was formerly much more
common than it is now. The hereditary Second Chamber was
\ in most states a survival of the medizval system of government
by Estates, of which there were generally three—Clergy, Nobil-
ity, and Commons—to which, however, a fourth, the Merchants,
was in some cases added. In the course of time the Estates in
most cases were gathered together in two Houses, the Upper
being composed of the Lords and Higher Clergy. Several states
whose legislatures were thus made up of two Houses had, under
various constitutional revisions, by the end of the nineteenth
century adepted either a modified form of hereditary chamber;
for example, by the addition of certain members nominated for
life, as was the case in Portugal from 18¢6 up to the Revolution
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of 1911 (When it became fully elective);* or a fully elective Upper
House, as happened in the Kingdom of the Netherlands when
its constitution was revised in x848. There still remained certain
hereditary Second Chambers, like the Austrian Herrenhaus and
the Hungarian Table of Magnates, but these were swept away
after the First World War.? And now the only hereditary
Upper House of any importance left is the British House of Lords.
The true origin of the House of Lords is to be found in that
body of chief Barons and high Church dignitaries which met
the Norman kings in council three times a year. This was known
as the Great or Common Council, the latter being the name
under which it is referred to, for example, in Magna Carta. In
the Model Parliament of 1295 Edward I grafted on to this body
two knights from every shire and elected representatives from
certain cities, towns and boroughs. For a time they all sat
together, but they were essentially two Houses, and what dis-
tinguished them, apart from social and official differences, was
the method by which they were summoned. The Lords and
Church officials were called individually (sigillatim, as the
old records have it), whereas the Commons were convoked
through the Sheriffs. This last is the origin of the existing office
of Returning Officer, Under Edward III they definitely took
to meeting in separate Chambers, The Lords and Higher Clergy
formed the House of Lords, the representatives of rural and
urban areas the House of Commons, while the lower clergy,
who had at first been represented in the general assembly,
dropped the practice of attending altogether, and devoted
themselves to their own assembly, called Convocation.

1A new constitution. in Portugal 1n 1933 created a Single-Chamber legislature
(the National Assembly), though 1t established at the same time an advisory
body, called the Corporative Chamber, composed of representatives of local
authorities and commercial and industrial organisations, including trade
unions The Corporative Chamber has to be consulted on billg introduced in
the National Assembly. But all this is little more than a fa(;} e behind which
works the dictatorship of Salazar.- (See later, pp, 322-323 )

*Under the constitution of 1920 Austria became a federal republic with an }
elective Second Chamber (Bundesrat) representing the provinces forming the
federation, but this, of course, disappeared with all her other institutions when
Austnia was annexed to Germany by Hitler's so-called Anschluss m 1938
When the Republic was restored 1 1945 1t re-established a bi-cameral legs-
lature Hungary, having eslablished a Single Chamber legiglgture by the
constitution of 1920, remntroduced in 1926 an Upper House which m 1ts com-
position somewhat resembled the Table of Magnates but _thls, of course, has
not been restored mn pos®war Hungary, whose institutions remamn under
powerful Soviet influences,
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%Since the reign of Edward I, only for one brief period in her
history has England had a legislature without an Upper House,
This was during ithe Commonwealth, immediately following the
execution of Charles I in 1649. A uni-cameral experiment almost
belonged to the logic of that revolution which destroyed at a
blow the Crown, the House of Lords and the‘Epistopate Rut
already before Cromwell’s Protectorate ended he had been
persuaded to restore the House of Lords, and from that time
its existence has been continuous.

Its composition has changed from time to time, as circum-
stances have demanded an increase or decrease in its membership.
We need not stop to raise again the highly controversial, and
indeed unanswerable, question, What originally gave a baron!
the right to sit in the House of Lords? It is sufficient to remark
that in later days the conferment of a baronage necessarily
bestowed the right to a seat in the Upper Chamber, ind that
this is still the case. Only one member of a noble family may sit
in the Lords, though his sons may bear the title of barons,
unless, of cotrse, any of those sons is made a baron in his own
right. And since they cannot sit in the Lords they may stand
as candidates for the Commons.* On the passage of the Act of
Union of 1707 sixteen Scottish peers were added to the House
of Lords, It was arranged that at each new Parliament the whole
body of Scottish Peers should meet and clect sixteen of their
number for the duration of that Parliament. But it was further
enacted by this law that no Scotsman should henceforth be
created a Scottish peer, but should receive a peerage of the
United Kingdom which would automatically give him his seat.
in the House. As any Scottish peer was lable to be elected by
his fellows for any new Parliament, it was also laid down that
he could not, in any circumstances, be elected to the Commons
By the Act of Union of 1800, twenty-seven Irish lay peers, as
well as four Bishops, were added The former were to be elected
by the Peers of Ireland, but in this case for life. Hence an Irish
peer who had not been elected to the Lords, unlike his Scottish
counterpart, was permitted to be elected to the Commons. Such

*A good tlustration 1s supplied by the family of the late Marqus of Sahisbury.
Only the Marenus at first sat i the Lords, while two of his brothers, Lord
Hugh Cecil and Lord Robert Cecil, were elected to the Commons. Later both
these brothers entered the Lords on being created peers 1 thew own might for

their services to the state, Lord Robert as Lord Cecil of Chelwood and Lord
Hugh as Lord Quickswood

-
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a one was Lord Palmerston. These last arrangements, of course,
were undone by the establishment of the Irish Free State in
1922, but they still apply, in a2 modified form, to Northem
Ireland. The Scottish arrangements also stand.

Besides these hereditary and elective Peers, the two Arch-
bishops (of Canterbury and York) and twenty-four of the
Bishops sit 1n the House of Lords by virtue of their office.
Further, there is a certain number of Law Lords, or more
strictly, Lords of Appeal in Ordinary, who sit as life-peers only,
unless they are, beyond this ex-officio ennoblement, created
peers in the usual way, in which case, of course, the title be-
comes hereditary. There is no limit to the number of hereditary
peers. They can be created at will, nominally by the Crown,
actually by the Ministry of the day. The normal method of
creating peers is to make an announcement in an Honours List,
but occasionally it is done entirely outside such customary
times when special circumstances demand it.fOn one famous
occasion m our history peers were actually ereated for the
purpose of passing a law through the Lords. This was when the
/wmwm- A Tory

majority passed it in the Commons, but there was a Whig
majority in the Lords. To redress the balance, the Tory Ministry
persuaded Queen Anne to create twelve peers and the Treaty
was ratified.JAt two other critical moments a similar procedure
was threalened—to pass the Reform Bill of 1832 and the Parlia-
ment Bill of IQIILbut on both these occasions the threat was
enough, and each Bill was passed by the Lords, whom the
brandishing of this weapon had brought to see the futility of

cally co-equal with those of the Commons. At one time it was
truly so. As late as 1784, for example, the Younger Pitt was
the only member of the Minstry, of which he was Prime Mini-
ster, in the Commons. But even before that time the focus of
power had been steadily moving away from the Lords and
towards the Commons, and duririg the nineteenth century the}
bulk of the Ministry came to be drawn from the Lower House

With this development came a decline in the real pgwers of the
Lords in legislation, though in theory they remained what they
had always been. Ve have shown in Chapter VI how the

\2 sistante
( The powers of the House of Lords up to 1911 Were theoretl—
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convention that recognised the inability of the Lords either to
amend or reject a money bill was rudely broken in 1909, and
how, as a result, their actual inferiority was given statutory
recognition by the Parliament Act of 1911, since which time,
despite the further Parliament Act of 1949, no real attempt
has been made to tackle the problem of reform.

\_This is not the place to attempt even to suggest the bases
of such a reform. But there emerge from this brief outline of
the history, composition and powers of the House of Lords,
certain points which should be borne in mind when approaching
it. First the powers of the Lords, as left by the Parliament Acts,
may still, in certain circumstances, prove very real. The sus-
pensive veto, which gives the Lords the right to hold up the
passage of a’ non-money bill for one year,* might easxly prevent
the measure passing altogether, for many changes in the Com-
mons can occur in that time. A general eleclion during such an
interval might change the whole balance of parties in the
Commons so that the measure in question would not be re-
submitted to the Lordg/Secondly, the House of Lords remains
the final court of appeal in this country. But here, one must
remember, it 1s, in fact, a small body of seven or cight legal
specialists (generally peers only for life) who form this court,
and even if an ordinary peer took upon himself to sit in such a
court, he would probably be quite unable to follow the abstrac-
tions put forward in a forg;rfsm atmosphere so refined, and he is,
in any case, prohibited frém giving judgment. Even if the House
of Lords were abolished, a final court of appeal would still be
necessary. Thirdly, it might be urged that, though many
hereditary peers are lacking in a sense of public duty and in
legislative ability, this criticism does not apply to those Com-
moners who are created peers as a reward for public services.
As to this, two points should be remembered. First, though one
who is created a peer is doubtless generally a man of great
ability in some walk of life, it by no means follows that his
4Q,pi’fétgng is legislating, Secondly, a son may lack the ability and
public spirit of his father. Meanwhile, the truth remains that
the Parliament Acts have shorn the House of Lords of the
substance of 1ts power and left its composition untouched,

1 e, as under the Act of 1949 which reduced the eriod from iwo ©ars,
as laxd down 1n the Act of 1911, P &



The Legisiature 103

although a slight modification will be introduced with the
implementation of the Act (x958) to create a certain number
of life-peerages for both men and women.

From 1893, when the Lords rejected Gladstone’s second
Home Rule Bill, the reform of the House of Lords became a
firm plank in the Liberal platform, but the Parliament Act of
1911, resulting from their intransigence over a Money Bill, was
not regarded as anything more than a provisional step in the
right direction. Meanwhile, more absorbing political consider-
ations have tended to push the matter into the background.
It is true that in 1948 the problem of reform was mooted again
as a means of resolving the conflict between the Houses over the
Parliament Bill of 1947. But nothing came of 1t, and the propo-
sal merely to reduce the period of the suspensive veto from two
years to one was allowed to take its constitutional course
in isolation from the larger question. Yet in the years ahead
this question is almost bound to come to the front agam,
for the present position satisfies no one. On the one hand,
the vast majority of the more than 700 members of the House
of Lords never attend its sittings except on ceremonial
occasions, and political realism demands that this state of things
should not continue. On the other hand, the standard of debate
among those who do attend is very high indeed, and it is wrong
that such contributions to the nation’s political life should be
largely powerless to affect the course of affairs How can the
dead wood be cut away and the vitality that remains be used
to the national advantage? Perhaps an examination of some
other existing Second Chambers will help us to see the shape
that a reformed Upper House in Britain might take.

N, II. THE NOMINATED SECOND CHAMBER IN CANADA !

The next type of Second Chamber which we must examine
is that which is made up of nominated members. What most
obviously distinguishes this from the heredltary type is the fact
that, while the office of hereditary peer is handed down from
father to son and cannot be resigned, that of nominated senator
is terminable with death, or earlier if the holder of the office so
desires or if the Constitution lays down some defined period of
tenure. The most important fully nominated Second*Chambers
are those whose members hold office for life. Of this type
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of Second Chamber that of Canada is the most interesting,

The Senate in Canada is nominated by the Crown, through
the Governor-General; in practice, on the advice of the Ministry
of the day. It is limited in numbers, and, since it applies to a
quasi-federal and not a unitary state, there are certain territorial
restrictions as to appointment of Senators based upon a ratio
between numbers and Provinces. This nominated Senate has
appeared as an element of the legislature in all the successive
constitutional acts which have applied to Canada—Pitt’s Act
of 1791, the Canada Act of 1840, and the North America Act
of 1864, under which Canada is governed to-day. By the last
of these three Acts a Senate of seventy-two members was con-
stituted—twenty-four from each of the three original provinces
(the two Maritime Provinces for this puipose being reckoned as
one). But this principle of equality has not been maintained
with the expansion of the Dominion and the addition of new
Provinces. The Act said that when Prince Edward Island should
join the federation 1t should be represented by four Senators,
and then the other two Maritime Provinces should have their
number changed to ten each. This has happened.

Further, by an Act of :ngzf' the Canadian Parliament was
authorised to add Senators for any new Province created and
added to the Dominion. Beyond this, the sole power granted to
the Governor-General (i.¢ , the Ministry) is the right to add from
three to six members apportioned equally to the three original
provinces. In other words, six additional members may be
nominated, but no more, and presumably they may be kept up
to that number. The net result of these arrangements is that
the Canadian Senate to-day consists of one hundred and two.
members, but the numbers representative of the wvarious
Provinces range from twenty-four to four, The Senator is
nominated for life, but under certain conditions, He musl be at
least thirty years of age, resident in the Province for which he
is appointed, a British subject, and possessed of property worth
at least 4,000 dollars. He may resign whenever he likes, and
must vacate his seat if he is absent for two consecutive sessions,
changes his allegiance, becomes bankrupt, is convicted of felony,
or ceases to be qualified.

The Senate in Canada attempts the impossible. The con-
stitution tried to model the Senate on <he House of Lords,
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adopting the plan of nomination for life in place of the heredi-
tary principle. At the same time, it wished to do what it could
not do consistently with the system of choice by the central
power, namely, to maintain the federal idea This can only be
done on the basis of equality among the states forming the
federation, each choosing its own senators. All that the con-
stitution achieves is that the three original Provinces shall not
have their membership of twenty-four each increased or de-
creased. But the origmal third Province now consists of three,
namely, New Brunswick, Nova Scotia, and Prince Edward
Island, two of which have each ten Senators and the third four,
while the remaining Provinces, including Newfoundland, have
six each. These cross-purposes have had their effect on the
prestige of the Senate in Canada, which has neither the power
attaching to an elective Second Chamber nor the usefulness of
an Upper House which enshrines the federal idea, What that
sort of Upper House should be, we shall see in a later Section.

1V. THE PARTIALLY ELECTED UPPER HOUSE

(a) The Senate wmn South Africa )

An interesting example of a partially elected Senate is that
of South Africa. By the Act of 1909, which brought the present
Constitution into existence in 1910, temporary arrangements
were made for the first ten years, after which, unless the South
African Parliament should pass an Act to alter its constitution,
the Senate was to consist of forty members. Eight were to be
nominated by the Governor-General in Council, and eight to be
elected by each Provincial Council sitting together with the
members of the House of Assembly for the Province. The Senate
was enlarged by the addition, at various times, of two nomin-
ated members, four representatives of native interests, and
two from South-West Africa, so that by 1950 there were
forty-eight members. From that time on, the racial question in
South Africa had widening constitutional repercussions, and in
1955 the Senate Act made radical changes in the structure and
election of the Senate. The number of seats was thereby
increased from forty-eight to eighty-nine, nineteen of them
nominated. Provincial representation, instead of Teing equal,
was to be related to, the number of voters in each Province,
and Senators were to be elected, not in proportion to party

M
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power in the various Provincial Councils, but by the direct
vote of the majorily party. The object of this Act, according
to a Government statement, was to “place the sovereignty of
Parliament beyond doubt and to provide for separate
representation of the Coloured people”.

The term of the Senate has now been reduced from ten to five
years. But one of the ways, set forth in the Constitution, for
ending a deadlock between the two Houses (after the passage of
the first ten years) is for the Governor-General to dissolve,
before the end of their statutory term, both the House of
Assembly and the Senate. But this does not affect the nominated
Senators who hold office for five years in any case. The Senate
is a considerable force in South African politics, owing partly
to the way it is convened, and partly to the fact that Ministers
speak in it even if members of the Lower House. The unitary
character of the state is thus maintained.

(b) The Senate in Eire '

The Senate in Eire under the Constitution of 1937 is the same
in size as that set up by the Constitution of the Irish Iree
State (1922) but there is an fmportant difference in the way it
is formed, for, whereas the earlier Senate was fully clected, the
present Senate is partially nominated. Also the Senate of ire
allows for the representation of functional interests which under
the original Constitution were intended to be concenirated in
ad hoc Councils representing various branches of the social and
economic life of the nation, a plan now, apparently, abandoned,

The Senate of the Irish Free State (Seanad Eireann) was
composed of sixty members, holding office for twelve ycars, a
fourth of them retiring every three years. They were directly
elected, on the principle of proportional representation, ihe
whole state forming one electoral area. But the nomination of
candidates was placed under certain very stringent conditions.
The Constitution laid down that only those citizens were eligible
who, having reached the age of thirty-five, had done honour to
the nation or, by virtue of special qualifications or attainments,
represented important aspects of the nation’s life. Before each
election a "Panel of nominees was formed consisting of three
times as many qualified persons as members to be elected,
Two-thirds of these were nominated by Dagf Eircann (House of

4
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Representatives) and a third by the Senale voting by pro-
portional representation. To this panel was added any former
or retiring member of the Senate who notified in writing to the
Prime Minister his desire to stand.

The plan for the Senate under the Constitution of 1922
secmed at the time a little too academic. Its powers, too, were
strictly limited, since it had no function 1n financial legislation,
and in non-money bills only a suspensive veto, rather like that
of the House of Lords in Great Britain. The most interesting
changes in the new constitution are principally contained in
two Articles. Under Article 18, of the sixty members of the
Senate eleven are nominated (by the Prime Minister) and forty-
nine elected. Any citizen who is eligible for election to the House
of Representatives (Dail Eireann) is eligible for election to the
Senale, 7.6, any man or woman of twenty-one years. Of the
forty-nine elected members, six aie elected by the two Univer-
sities and the remaining forty-three from panels of candidates
constituted under certain rules. Before each clection five panels
are formed from the names of those eminent in culture, liter-
ature, art and education; agriculiure and allied interests;
labour, industry and commerce, mcluding banking, architccture
and enginecring; public administration and social services. Not
more than eleven and not less than five members shall be
elected from one panel. A general clection for the Senate must
take place not later than ninety days after a dissolution of the
Qg_i‘l',_ and every member, unless he previously dies, resigns, or
becomes disqualified, shall hold office until the day before
polling day of the general election of the Dail.

Article xg allows for a variation of the basis of election as set
out above, in order to admit of functional representation. The
Article reads as follows:

“Provision may be made by law for the direct election by any
functional or vocational group or association or council of so many
members of Seanad Eireann as may be fixed by such law in sub-
stitution for an equal number of the members to be elected from

the corresponding panels of candidates constituted under Article
18 of this Constitution,”

(¢) The Former Spanish Senate *

The Spanish Republican Constitution of 1932, which Franco
overthrew, introducdd a single-chamber legislature in place of
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the bi-cameral system under the Constitution of 1876. The
Second Chamber under the original constitution was a Senate,
which might well be revived if ever the present dictatorship is
replaced by a restored monarchy. Whether that is to happen or
not, a study of the former Spanish Senate is of interest to us,
because its composition, it has been suggesied, is such as might
possibly form a model for a reformed House of Lords in Britain.
The original Spanish Senate consisted of 360 members, half of
whom were Senators in their own right (Princes, Grandees with
a certain income, etc.), ex-officio members (Archbishops, the
President of the Supreme Court, etc.), and members nominated
by the Crown (i.e., by the Ministry) for life. The total number
under these heads was never to exceed 180, and the nominated
members had to be drawn only from certain specified categories,
as also were the remaining 180 who were to be elected. The
elected Senators were chosen as follows: (1) one hy the clergy
of each of the nine Archbishoprics; (2) one by each of the six
Royal Academies; (3) one by each of the ten Universities;
(4) five by certain Economic Societies; (5) the remaining 150
by Electoral Colleges in each province of Spain made up of
representatives chosen from municipal councillors and the
largest taxpayers in urban and municipal districts, The elected
portion was, of course, dissolved with the Lower House whether
it had run its statutory term or not. Ministers might speak in
both Houses of the Spanish legislature, which gave the Senate,
in normal times, a somewhat greater prestige than it would
otherwise have had.

V. THE ELECTED SECOND CHAMBER IN A UNITARY STATE

| A study of the composition and powers of the fully elected
/}Second Chamber in a unitary state should be of special interest
to Britons, since Britain is a unitary state. The two examples

we select here are France and Italy, as they were reconstituted
after the Second World War.

(a) The Council of the Republic in France *

Under the Constitution of the Fourth French Republic, as
promulgated in 1946, Parliament is composed of two Chambers,
the National Assembly, formerly the Chamber of Deputies, and
the Council of the Republic, formerly the Senate, which, as
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before, meet in joini session for the election of the President.
The new constitution, however, ivstitutes a third assembly
unknown to the Third Republic. This is called the French Union
(L'Union Frangaise), and is concerned with the affairs of France
and her Empire as a whole. The Union has two Houses: the
High Council (Haut Conseil) and the Assembly (I’ Assemblée),
and is composed of representatives of Metropolitan France, the
Departments and Overseas territories (formerly represented in
the Senate). The President of the Republic is the President also
of the Union, whose function it is to advise Parliament on all
matters of imperial interest. For France this is an entirely new
constitutional device, which would seem to have something
of the purpose of the Imperial Conferences of the British
Commonwealth, though its composition and mechanism are far
more closely defined. In fact, the long chapter (VIII) of the
Constilution, with its twenty-three Articles concerned with this
new institution, is a very good illustration of that French
precision in constitution-making which we have already ob-
served,” and affords a good example of the difference between
the British and French attitude and approach to conslitutional
questions, But whether, for all the exactitude with which it is
dcsigned it will serve the purpose intended, only time and
experience will tell. There is established, besides, an Economic
Council which we shall examine in a later chapter.?

It is the Council of the Republic with which we are here
specially concerned. This is different in some ways from the
Senate of the Third Republic. The Senate consisted of three
hundred members with a term of nine years, one third of the
membership being renewed every three years. Whereas the
Chamber of Deputies was popularly and directly elecled, the
Senate was indirectly elected, by means of electoral colleges
constituted for the purpose in the several Departments and
Colonies, The powers of the Senate were constitutionally equal
to those of the Chamber of Deputies in all matters except
finance. The Senate frequently forced the resignation of a
Ministry and no dissolution of the Chamber of Deputies could
take place before the expiration of its statutory term withoutthe
consent of the Senate, though in practice such a dissoliition didnot
occur after the first few years of the Third Republic’s existence.

1See pp. 148-149. *Sce pp. 314—316.
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The Constitution of the Fourth Republic leaves the questions
of the size and life of the Chambers to ordinary legislative
process, but maintains the earlier rule that both Chambers
are elected on a territorial basis and that, while the National
Assembly is elected by universal direct suffrage (now including
women), the Council of the Republic is elected indirectly

by Communes and_Departmenis.” But whereas the Senaté
was renewable by thirds, the Council of the Republic is renew-
able by halves. At the same time, the National Assembly may
itself elect not more than a sixth of the Council, and the
membership of the Council may not be less than a third or more
than a half of that of the National Assembly.

As to the powers of the Council of the Republic, first it cannot
initiate money bills but it can, under certain restrictions of time,
propose amendments to bills passed by the National Assembly,

‘Secondly, non-money bills are transmitted by the National
Assembly to the Council of {the Republic, which must take no
langer in reaching a decision on them than the time taken by
the Assembly. If the Council approves the Bill or if it has not
reached a decision within the time limit, the Bill becomes law.
If the Council proposes amendments they can finally be over-
ruled by a two-thirds majority of the total membership of the
National Assembly.

(b) The Senate as Reformed in the Italian Republic

The Second Chamber of the Italian Parliament in the new
Republic is radically different from that under the original
constitution, for, whereas the Italian Senate was formerly
nominated, it is now elected. Under the Monarchy the Senate
consisted exclusively of Princes of the Blood Royal and members
nominated for life by the King only from certain classes. They
included Church dignitarjes, deputies who had served in the
Lower Chamber for a certain number of years, persons of fame
in science and literature, and those who had rendered distin-
guished service to the state. There was no limit to the number

!By a law passed in the autumn of 1946, it was enacted that the Council of
the Republic should consist of 315 members distributed as follows: (1) zoo
members elect by delegates of Metropolitan France. (z) 50 members elected
by the National Assembly (3) 14 members clected by Algerian areas, (4) 51
members electg,d by the General Councils and territorial Assemblies of Depart-
ments and ferritories of France overseas, It was further enacted that candidates
for the Council must be not less than 35 years of age.
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of Senators, and since their appointment was actually in the
hands of the Minist1y of the day, the power was sometimes used
to force laws through the Senate. For examiple, in 1890 as many
as seventy-five Senators were appointed at one time For this
reason, Mussolini had no need to revolutionise the nature of the
Senate, as he did that of the Chamber of Depuiies, in his
creation of the Corporate State, for, as H. Finer says,* the King
obligingly swamped the Senate with Fascists. And, although
the powers of the Senate in monarchical Italy were technically
co-ordinate with those of the Chamber of Deputies, in practice
the method of appointment could force the assent of the Upper
House to any measures passed by the Lower, and, in fact, the
\Senate had, even before the coming of the Fascist Dictatorship,
lost its equality with the Chamber of Deputies.

The new Republican Constitution establishes a Parliament
comprising the Chamber of Deputies and the Senate, which
meet in joint session for certain purposes, as, for example, o
clect the President (when they are joined by representatives of
the Regional Councils), Lo receive the President’s Oath om
taking oflice, and, if necessary, to impeach him. The Senate.is.
elected on a regional basis.® To cach Region i§ allotted one
Senator “for every 200,000 inhabitanis (or a fraction above
100,000). No Region (except La Valle d’Aosla, a very small
one) has fewer than six Senators The Senate is clected by
universal and divect suffrage of all citizens who have reached
the age of iwenty-five years.

The Draft Constitution contained a list of categories of
persons eligible for election to the Chamber of Senators (the
name which appeared in the Draft but which was afterwards
dropped m favour of the former usage, Senate). The list
included, among others, ex-Presidents, ex-Ministers, ex-
Secretaries of State, those decorated for valour in the War of
Liberation (1943-1945), and commanders of divisions in that
war. Little remained of this restrictive design in the constitution
as finally approved The final constitution states that an
ex~-President of the Republic is a Senator for life and that the
President may nominate as life-senators five citizens who have
done specially meritorious service in science, art or literature.

-

In Mussolini's Italy, p. 257, footnote.
. *For the Regional organjsation of Republican Italy, sec earlier, p. 96,
”
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| Far the rest, the Constitution lays down that no citizen who
has not reached the age of forty may stand as a candidate for
election to the Senate.

The normal life of the Senate is six years, whereas that of
the Chamber of Deputies is five. But the Senate may, like the
Chamber, be dissolved before the end of its full term. In 1958,
for example, the two Houses were dissolved simultaneously,
and a general election was held for both. Senators, like Deputies,
receive a salary, which 1s fixed from time to time by law. The
two Chambers have equal powers to initiate bills, as, indeed,
have also the people on the principle of the Initiative.! But a
bill must first be submitted to a Commission for examiation

_before_coming to the Chamber of Deputies or Senate for
detailed debate. Moreover, the TItalian Senate has the right to
move a vote of censure or no-confidence agamst the Government,
AsthisTight is denied to the French Council of the Republic?
it is evident that the equality of the Chambers is more real in
Republican Italy than it is in France under the Fourth
Republic,

VI. THE ELECTED SENATE IN A FEDERAL STATE

The Senates in the two fully federalised states which we have
noted earlier, namely, the United States and Australia, mani-
fest three marked characteristics. First, the Senate in both
cases is composed of members equally representative of the
states forming the federal whole. This equality is an essential
Tfeature of it, since in a true federation the sovereignty which ™
the federating units have abandoned should not be surrendered
into the hands of a body outside their control or one in which
the strength of any one of them is overweening. Secondly, in
both cases, the Senators are elected from and in the states
individually and Withoutwimr_l_tgrfgf;rﬁ?fr'oﬁ the Federal Author-
Ety, in a manner which combines the advantages of popular
election and of state identity. And thirdly, the term of office
) of the Senator is so determined as to ensure a continuity of life
to the-Jenate. Such continuity is completely achieved in the

United States, but not quite so completely, for reasons which

we shall see in 2 moment, in Australia. This method of retire-

ment of only a portion of the Senate at one time is what dis-
1See later, Chapter XII1,

*See earlier, pp. 220231,
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tinguishes the Upper from the Lower House in such states and
gives the former the dignity attaching to venerability without
removing it from popular contact and control.

(a) The United States *

In the United States, as we have had occasion to mention
before, the Senate co% sists of fHinefy- _ggﬂ‘members (two from
each of the [Grty-eighf states). The senatorial term is six years, |
a third of the Senate retmng every two years. Thus, in every
period of six years, any one state has two senatorial elections,
1.e., at the end of each period of two years, and then misses one.
For example, if the State of New York elected a Senator in
1946 (for the Congress opening in 1947), he will not retire until
1953, Hence, if the same state also efected a Senator in 1948

7?65"1949 then in 1950 (for 1951) there will be no senatdfia
election it the State of New York. This was secured in the
original Constitution by dividing the original Senate by ballot
into three equal groups, the first retiring after two years, the
second after four. Thus, the Senate in the United States has
never been renewed at any one time to the extent of more than
a third of its membership since the year 178g. It is this fact
which has always given it its peculiar d1gmty, as it is the more
recent method of popular election which gives it its great power
and vitality. At first the Senators were chosen by the legislature
in each state, but, as we have said, by the Seventeenth Amend-
ment (1913) popular election was enforced throughout the
Union. The Senator was never at any time, and certainly is not
now, in any sense the delegate of the government of his state,
but the representative of the people of the state organised asa
corporate body politic. Moreover, each Senator represents his
state, not in parinership, but singly, and he is expected to vote
according to his own individual opinion. And this must be so,
since it may easily happen that the two Senators from any state,
having been elected at different times, are drawn from opposing
parties.

The qualifications for the office of Senator in the United
States are very few and simple. The candidate must have been
a citizen of the United States for at least nine yeavs, he must
have reached the age of thirty, and he must be at the time of
hiselection a resident in the state which he ischosen torepresent.
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The powers of the Senate are very great. Probably no Second
Chamber in the world to-day has an influence so real and direct,
not only in the most obviously national concerns, such as
foreign affairs, but down to the very minutest business of
federal legislation, including fnances. S0 powerlul is the Senate,
indeed, that it is regarded by some'as the sole effective Federal
Chamber in the United States: Certainly nothing that either the
Executive or the House of Representatives is legally empowered
to do can modify the rights which the Senate not only con-
stitutionally possesses but actually enjoys. Through_ the
standing committees into which it divides itself, it is able to
cope with the multifarious questions which come before it, and
to keep in touch with the executive department which, as we
shall show later, works in isolation from the legislature. The
most powerful of all the committees of the Senate is the Com-
mittee of Foreign Affairs, for in this department the Senate
alone ultimately controls the actions of the President, Treaties
are ratified not by Congress as a whole, but by the Senate, and
this is perfectly logical, for in the House of Representatives the
states are represented m the most diverse proportions. At no
time was the diplomatic power of the American Senate more
clearly manifested than at the end of the First World War, when
the work of President Wilson, who had personally signed the
Treaties and the Covenant of the League of Nations on behalf
of the United States, was entirely undone by the action of the
Senate, which refused to honour the President’s signature to
any one of the instruments of peace.

(b) Australia «

Like the American, the Australian Senate represents the
federal idea, as may be judged from the fact that, when the
Constitution was in process of being drawn up, the alternative
titles suggested for the Second Chamber were the Howse of the
States and the States Assembly. In spite of the protests of the
more important states at that time, equality was secured, and

i o the Australian Senate is composéd of ten members from each
of the six states of the Commonwealth, making a total of sixty
Senators. Moreover, it is provided in the Constitution that,
though Parliament may increase or dimipish the numper of

‘A declaration of war has to be approved by the whale Congress.
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Senators for each state, the equal representation of the states

may not, by its action, be destroyed.* The electorate for the
Senate is precisely that for the House of Representatives, but
the constituency is different, the whole state being the electoral
area for senatorial elections and each voter having as many
votes as there are places to be filled. The senatorial term of
office is six years, half the Senate retiring every three years.
But this partial retirement does not necessarily secure in
Australia, as it does in the United States, a continuity of life to
the Senate, because there is another stipulation in the Constitu-
tion that, in the event of a deadlock between the two Houses,
the Governor-General may dissolve them both, in which case,
of course, a wholly new Senate, as well as a wholly new House
of Representatives, is elected. But, actually, this has happened
on only two occastons so far in the history of the Commonwealth
of Austraha, as the result of acute differences between the
Houses; the first 1n 1914, the second in 1951.
The_functions of the Senate in Australia are, unlike those
in America, purely legislative, and it has “equal power with
the House of Representatives in respect_of all proposed laws,™

with the exception of finance bills which must originate in the
Lower_House and cannot be amended, though they may be
rejected, by the Senate. The Senate was deliberately constituted
by the Founders as a “States’ House,” but in practice it has
always divided on the same political lines as the Lower House,
and considers all measures from a party, not a state, point of
view. Consequently, the party that wins two successive General

Elections controls most of the Senatorial seats.

VII, THE SECOND CHAMBER IN SWITZERLAND AND WEIMAR v/
GERMANY “

[he Council of the States (Standerat) of the Swiss Confeder-
ation offers some striking contrasts with the Senate in America
and Australia, and 1s worthy of close study as the Second
Chamber of a federal state. Again, it is useful to examine the
form and function of the Council of the Empire (Reichsrat) in
Germany, as it existed under the Weimar Republic and before
Hitler destroyed the federal character of the Geéfman state,

1The orginal number ®f Senators for each State was six It was mcreased
to ten by an Act of 1948,
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since it has been used to some extent as a model for the Federal
Council (Bundesrat) of the Federal Republic of Germany under
the Bonn Constitution, which, as we have seen, came into force
in Western Germany in 1949 under the aegis of the Western
Occupying Powers.

(a) The Swiss Confederation

In one respect the Swiss Council of States is like the Senate
in the United States and the Commonwealth of Australia, for
in it the cantons (i e., states) are equally represented. It con-
sists of forty-four members; that is to say, two members from
each of the nineteen cantons and one member from each of the
half-cantons into which the remaining three cantons are divided.
But in no other particular does it resemble the other two. The
Canstitution leaves every detail of the élection aAd term of
service of the member to the cantons themselves. Thus from
some cantons members are sent for one year, from others for
two years, from others for three, and from yet others for four.
In most of the cantons the members are now popularly elected,
but in seven they are chosen by the legislative body of the
canton. But the Swiss Council of States is not strictly either a
federal chamber or 2 second chamber as ordinarily understood.
For if it were a truly federal chamber, part of its business would
be to safeguard state interests in the hands of the authority
to which they have sacrificed their sovereignty, and if it weie
a normal Second Chamber it would have certain defined
functions of legislative revision or veto. .

In fact, however, the two Houses in Switzerland are co-
ordinate in all respects. The initiation of legislative proposals
Is shared between them hy arrangement made between their_
respective Presidents_at the beginning of each parliamentary
Session. The Ministers, as we shall show later, are responsible

to, and may vote in, neither House, but must answer questions_

“put Tothent equally in both: Finally; for certain (not abnormal)

purposes the two Houses sit together and vote as one Chamber.
Thus the Swiss I.e&'slaiure, like the Swiss Executive, is unique;
it is the only legislature in the world the functions of whése
. Upper Howse are in no way differentiated from those of the
Lower, Anything that comes within the competence of the
Federal Legislature requires the concurrence of boih Houses,
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but both the federal organs of govemment—executive and
legislative-——may be reduced to an equality of subordination
“to the national | will through mlnstmment of the referendum
“a matter we shall discuss more fully in’a later chapter.

(b) The German Republic

The German Constitution of 1919 categorically stated in its
Sixtieth Article that “a Reichsrat is formed in order to repre-
sent the German States in the legislation and administration
of the Reich.” The states, it further said, were represented m
the Reichsrat by members of their governments. This was a
survival of the system obtaining under the old Empire; but
whereas in those days the Bundersrat, or Council of the Bund,
was the real organ of legislation, the situation was entirely
reversed, and the Reichsrat under the Weimar was over-
shadowed by the Reichstag. The Reichsrat had no power
to initiate legislation That was the function alone of the
Executive and the Reichstag. Nor was the consent of the Reuchs-
rat required for the passage of legislation, though its consent
was necessary for the introduction of any Bill in the Reichstag
by the Government. Nevertheless, the Reichsrat had an impor-
tant and peculiar veto. If it objected to any Bill passed by the
Reichstag, it had to lodge an objection with the Government
within two weeks of the final vote in the Lower Chamber If
then the Houses could not agree, the President might order a
referendum on the bill in question. If he did not do this within
three months, and if the Reichstag voted again in favour of the
Bill by a two-thirds majority (of the whole House), the Presi-
dent either had to promulgate the law or order an appeal to
the people.

Thus, while the German Reichsrat was definitely repre-
sentative of the point of view of the individual states, it lacked
the power it formerly had of giving the individual state an
effective voice. And, while it failed to embody the safeguarding
principle of federalism—that the states should be equally
represented in the Upper House—it was yet disarmed from acting
to the detriment either of the smaller states through the pre-
ponderating influence of the larger ones, or of the Reich as a
whole, by virtue of a strength superior to that of the House

' which was popularly elected. At the same time, by the power

I3



208 Modern Political Constitutions

which was given it to force either the consent of a vast, and
often unobtainable, majority of the popular Chamber to a Bill
to which it objected, or else an appeal to the people themselves,
it at once assumed the dignity proper to a Second Chamber and
vouchsafed to the sovereign people the ultimate control of their
own represeniatives.

Under the Bonn Constitution of 1949 the Federal Council,
or Bundesrat, is, like its predecessors, composed of representa-
tives of the governments of the various Ldnder forming the
federation, and, as under the Weimar Republic, the number of
representatives varies according to the population of the Land
Thus those Lander with a population of more than six mullions
have five members, those with less than six but more than two
millions have four members, and those with less than two
millions have three members. How vital a part the Bundesrat
is destined to play in the Fedeiral Republic of Germany depends
upon political developments whose course it would be difficult
at the present juncture to forecast.

N
VIII. THE SPECIAL CASES OF THE U.S.S.R. AND THE FEDERAL
PEOPLE’S REPUBLIC OF YUGOSLAV[J}”

Though the U.S S.R. and the Federal People’s Republic of
Yugoslavia are not generally constituted on Western models,
as federal states they nevertheless owe something to Western
influences, and it is interesting and significant to compare the
form and functions of the second federal Chamber in each case
with those belonging to constitutiona) organisation as normally
understood, which we have already examined.

In the Stalin Constitution of the U.S.S.R. (1936), Chapter
11T refers to the Supreme Organs of State Power in the Union.
The principal organ is the Supreme Soviet which replaces the
old Congress of Soviets of the Union. The Supreme Soviet
consists of two Chambers, namely, the Soviet of the Union

dand the Soviet of Natlonahtles, the We citizens
Of e USSR _on the basis of one deputy for 300,000 of the
"populatlon and consisting of 600 members, the second congist-
ing of depttties elec“"‘ﬁ“‘]ﬁ‘"r'éiatwe Tumbers, ! by, the citizens

I e. (as amended 194Y) 25 Deputxes from each UmCn Republic, 11 Deputies

féom each Autonomous Republic, and 5 Deputies from each Autonomous
egion
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for Tour years "The; hey h have g al legislative power and a simple
majority in each 1s enough to give approval fo a law Sessmns

a year (normally), and extraordmary sessmns may be ca]led for
special purposes.

In the Constitution of the Federal People’s Republic of
Yugoslavia of 1946, Chapter VII, a long section containing
twenty-eight Articles, is concerned with the Supreme Federal
Organs of State Authority. The Federal Parliament is called the
People’s Assembly of the Republic and consists of two Houses,
the Federal Council (the lower) and the Council of Nationalities
(the Upper). The Federal Council is elected on the basis of one
deputy for each 50,000 inhabitants. The Council of Nationalities
is elected by the citizens of the several Republics (30 deputies
each), Autonomous Provinces (20 deputies each) and Regions
(15 deputies each). The two Chambers are elected for a term of
four years and are equa} in their rights. They normally sit
separately, but meet in joint session on special occasions laid
down in the Constitution, such as for the election of the Execu-
tive, which is a Presidium of the Soviet type, and for the
proclamation of any amendment to the Constitution. Decisions
at a joint session require a majority vote, but can be reached
only if a majority of the members of each House are present.
A Bill may be introduced in either House and, on being passed,
is sent to the other. If the other House does not pass the Bill it
goes to a co-ordinating committee, composed of an equal num-
ber of members of each House. If agreement cannot be reached
on the co-ordinating committee’s report, then both Chambers
are dissolved and new elections take place.

It is evident from this brief survey of the Second Chamber
in Soviet Russia and Republican Yugoslavia that, even in those
federal states which have been established under extremely
revolutionary conditions i the contemporary world, the
Second Chamber 1s regarded as having an mmportant function
to perform. It may be, of course, that political practice in these
two states is not altogether in harmony with the high constitu-
tional intentions expressed on paper. But it is perhaps not
without significanc® for the future that at least the intentions
are there.
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IX, CONCLUSIONS ¥

This somewhat exhaustive, and perhaps exhausting, analysis
has none the less been of a very summary character, for many
points of interest have been necessarily omitted. The object
has been to direct the attention of the student to those out-
standing matters which emphasise the constitutional functions
of those Second Chambers which are worthy of examination
The(conclusions which seem to emerge from such an analysis
are:|first, that no great state to-day is satisfied, with a uni-
cameral legislature; secondly, that the more the choosing of the
Seeond Chamber 15 out of popular control, the more it tends to

become defached from the realities of politics and thus to lose
Vifalityrthirdly, fhat when this is the case, thef€ i a conscious-
ness, not that the Second Chamber should be allowed to fall
into desuetude, but that it should be made alive again by
zeform; and fourthly, that a Second Chamber with real powers
is vital to the successful working of a federal system; although,”
i View of some latter-day developments, (his statement,
particularly in relation, t6 Australian federalism, can be made
only with certain resérvations. {These questions are surely of
great intevest to any’student of comparative politics; and they
should be of special concern to the British citizen in considering

the possible pattern of a reformed House of Lords.
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1. What is the importance of the bi-cameial legislative system in the modern
world?

2. "“To suppose that power will allow itself on important matters to be
controlled by impotence 1s vain ” Do you consider that the modern history of
Second Chambers justifies this conclusion of Goldwin Smith?

3. Trace the history of the Bntish House of Lords and explain 1ts existing
powers

4. Show how the nominated Senate in Canada is constituted.

5. Of what value to an Enghshman is the study of the composition of the
ongmnal Senate in Spain under the Constitution of 18%6?

6. What 1s the sigmificance of the presence of nineteen nominated senators
in the South African legislature?

7. What justification 1s there for the statement that the Senate in the United
States is the most powerful Second Chamber i the world?

8, Compare and contrast the composition and powers of the Senate in
Australia with those of the Senate in Eire.

9 Explain the changes that have been made in the Second Chamber (a} in
France under the Constitution of the Fourth Republic as compared with that
of the Third, (b} in Ilaly under the Republic as compared with that under the
Monarchy.

10. How is the Soviet of Nationalities constituted in the U.S.S R. under
the Constitutton of 1936, as amended in 1947, and how 1s the Council of
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Compare their form and functions with those of (1) the Council of States i
Switzerland; (1i) the Bundesrat in the new Federal Republic of Germany.
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CHAPTER X
THE PARLIAMENTARY EXECUTIVE

I. THE EXECUTIVE; APPARENT AND REAL

In spite of the vast importance of the legislative function in
modern government, it tends to be cmw by the
executive; first, because modemn executive business 15 concerne
not only with executing laws, but also, in many cases, with
initiating policy to be sanctioned by the legislature; and
secondly, because the mass of collectivist legislation, of which
we spoke before, is so great that, though the legislature may
control the passage of the laws, 1t is bound to leave a wide dis-
cretionary power in the hands of those who execute them. Thus
the growth of democracy has produced in modern constitutional
states this paradox—that the greater the volume of legislation
passed by the legislature elected by the people whose needs
require it, the greater the area of uncontrolled executive power
in the prosecution of the laws so made.

(I‘ he executive, then, is in many respects the most important
department of govemment in the modern constitutional state;
and while constitutionalism, in seeking to limit the powers of
government and protect the rights of the governed, has defined
the executive branch, and confined it within proper limits, on
the other hand, the growth of democracy has greatly multiplied
executive duties and the number of officers and departments
to discharge them/ The powers of the executive in the normal
Mo- day may be summarised as follows:

constitutional state

(i) Diplomatic power—relating to the conduct of foreign
affairs,
(if) Administrative power—relating to ihe execution of the
l/aWS and the administration of the government.
(iid) Mlhtary power—relating to the organisation of the armed
forces and the conduct of war.
212
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«(v) Judicial power—relating to the granting of pardons,
reprieves, etc , to those convicted of crime,
. (v) Legislative power—relating to the drafting of bills and
directing their passage into law,

.As we have pointed out earhex{ the term executive is used
"in two senses. In the first, the broader sens#, it means the whole
bm of the cwil seryice, of the police, and even
of the armed forces In the second, and narrower sense, it
signifies the supreme head of the executive department. Mt is
with the executive in this latter sense that this and the next
chapter will be concerned. We must be careful here not to be
misled by mere nomenclature, by virtue of which executives are
often_divided into_two_classes, hereditary and elected, on the
basis of which classification states are divided into monarchies
and republics. For this, as we have said in Chapter I1T, may tell
us nothing.{We must go farther and ask: is the hereditary
executive and the elected executive real or on \_y_mornmal?”Now
before the First World War there were still certain European
states—Germany, Austria-Hungary and Russia, for example—
which lh'a—;gaﬁy hefeditary_executives of varying degrces of
absoluteness. But all these heredltary executives were swept
away as a result of the war, a1d It 15 true to say that in the
Westerii World to-day, though there remam nominal hereditary
executives, m;L_here do we find afreaDhereditary executive, “;x

But there is a further fact to observe, namely, that even the
elected executives may hide their true nature beneath an out-
ward form, and just as in all Western m__o_n_qzchles to-day the
moparch is nowhere the real executive, so also in some republlcs
the president is not the real but only the nominal executive: 3
In existing constitutional states there are only two P_OSSIbleJ
sorts of executive, using the term in its narrower sense, as
referring to the supreme head of the executive department. |
One is the sort that is controlled by-—parliament, the parlia-
mentary executive; the other i5 %Tthe type that is outs1g1e Ear a-
mentary control, the non-parfiamentary or fixed executive.
It is necessary that the student should not allow himself 0 bé
misled by the mere form of the executive, judged by the
tradition or name of the state, but should look ritre deeply
into the actual working of the executive to discover to which
of these two types 1t in reality belongs.

Aa
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11, THE THEORY OF THE SEPARATION OF POWERS

The existence of the three departments of government—
legislative, executive and judicial-—is due to a normal process
of specialisation of function, a phenomenon to be observed in
all branches of thought and action as civilisation advances,
as its field of activity increases and as its organs grow more and
more complex. Orginally the king was the law'giver, the
executor of the law and the jﬁ%ge. But inevitably thére grew a
tenidency to delegate these powers of monarchy, and the tri-
partite division resulted This process does ngt involve a djvision
of the soverei ower: it is merely a convenient means of
coping with the increasing business of the state. The special-
isation of function was a simple need, and the consequent dele-
gation was a simple fact. But as the king’s power came to be
checked and constitutional ideas came into prominence, this
simple fact became a theory, a theory that the basis of liberty
lay in not only the convenient specialisation of these functions
but their absolute distinction in different hands. It is this
accident of reading into a normal piece of governmental
evolution a theory of liberty and rights which has given a
strange twist to certain constitutions and made the modern
difference between parliamentary and non-parhamentary
executives,

The strangest thing about the emergence of this theory of
the separation of pdfwers is that it was first propounded as
being the peculiar virtue in the stability of the British Constitu-
.tion, of which it is absolutely untrue and to which it does not
iin tge least apply. It appeared first in Montesquieu's Esprit

es Lots, published in 1748, in which the author attempted to
abstract, so to speak, ﬁlze?ﬁlinf@?%m m%?rﬂi onstitu-
tion. His conclusion was that ‘‘when the legislative and executive
powers are united in the same person or body of persons there
an be no liberty, because of the danger that the same monarch
or senate should enact tyrannical laws and execute them in a
tyrannical manner.” Nor was this peculiar view of the English
Constitution confined to this French thinker, for nearly twenty
years latery the English jurist, Blackstone, in his Commentaries
on the Laws of England (1765) expressed himself on the same
point in almost identical terms. ‘“Wherever,” he says, “the
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right of making and enforcing the law is vested in the same m
or one and the same body of men, there can be no public
liberty.” 7

This view became a definite part of the political philosoprté)f
of the later eighteenth century, and was incorporated in the
French constitutions of the Révolutionary epoch. The doctrine
of Montesquieu and Blackstone was also adopted and put into
practice by the Fathers of the American Constitution, since
they naturally believed, at this time, that they were imitating
a sound feature of the British Constitution. The system of the
existing executive in England had not developed fully at that
time, and has now passed beyond the possibility of such an
interpretation of its secret strength. But 1t was none the less a
misconception of the spirit which was informing its evolution
even then. Yet such was the hold that this theory gained that
it was not until 1867, when Walter Bagehot's great book, The
English Constitution, appeared, that it was finally consigned to
limbo.

Now, in no constitutional state is it true that thg_lggi_ghﬂtigg_‘
and executive functions are in precisely the same hands, for,
as we have said earlier, the executive must always be a smaller 5\i
body :c}_xan«the legislature, But it is not to this distinction that i
the theory of the separation of powers points. The application
of the theory means not only that the executive shall not be the
same body as the legislature, but that these two bodies shall
be utterly isolated from each other, so that the one shall have
no control over the other. Any state which has adopted and
maintained this doctrine in practice in its full force has an
executive entirely beyond the control of the legislature. Such
an_executive we call non-parliamentary or fixed. This type of
executive still exists in the United States, whose Cofistitution
has not been altered in this particular since its inception. But
France, which, as we have said, applied the doctrine in its first
constitutions born of the Revolution, later adopted the British
executive system, and this feature appears in the Constitution
of the Fourth Republic as it did in that of the Third. The
system is one in which a cabinet of ministers is dependent for
its existence on the legislature of which 1t is a part, the members
of the executive being also members of the legislatuTe.

This system, gengrally known as the Cabinet system, has
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been, in 1ts broad features, adopted by most European states,
and it matters not at all whether they are called monarchies or
republics. It has also been adopted in the Self-governing
Dominions of the British Crown. The non-parliamentary system,
on the other hand, is peculiar to the United States and those
Latin American Republics which have founded their constitu-
tions upon that of their great neighbour. In this and the next
chapter it is proposed to examine some of the foremost states
of the modern world from the point of view of their executive
systems. Our purpose is to discover whether the system in any
given case is parhamentary or non-parliamentary, though there
are one or two indeterminate examples which we shall also
observe.

III. THE HISTORY AND PRESENT FORM OF THE CABINET SYSTEM
IN BRITAIN

The history of the growth of the Cabinet system in Britain
is one of the most instructive studies in the whole realm of the
science of government. This system, which has been adopted
and incorporated in the documentary comstitutions of the
British Self-governing Dominions and of the principal states
of Europe, wasyuntil 1937, utterly unknown to English law,
for until then it was not to be found m any legal document,
statutory or otherwise. But in that year was passed the Ministers
of the Crown Act, which increased and stabilised ministerial
salaries, and for the first time placed on the Statute Book the
terms Cabinet and Cabinet Minister and gave to the Prime
Minister, as such, legal status;}’l‘he Act, in fact, fixed the Prime
Minister’s salary at £10,000 a year, whereas hitherto he had
had no salary at all as Prime Minister, the salary of £5,000 a
year which he had drawn up to that time having been by virtue
of the sinecure of the First Lordship of the Treasury or some
other office which he might hold. The Act also officially estab-
lished the position of Leader of the Opposition with a salary
of £2,000 a year. But the very fact that the constitutional
position of the Cabinet and the Prime Minister was not given
statutory force until a{ter more than three centuries of evolution
only emphasises the strength of that customary or conventional
element in the British Constitution whigh we have already
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observed. To know something of the history of this po]rt&ea’l
phenomenon, whose influence has been so universal, is, theiefore,
of great importance to the student of comparative politics

The emergence of the modern British Cabinet is generally
associated with the ascendancy of the Whigs ugder Walpole\
(1721-42), but, though it is true that it assumed at that time
the definite features which have since, with very slight inter-
missions, characterised it, we have to look farther back than
that period for its true origin. We pointed out in the last section
that in early political society the king was the law-giver, the
executor of the law, and the judge; in other words, that in his
office he combined all three departments of state. legislative,
executive and judicial. Under William I, in England, the Great
Council was organised to assist the King n this triple duty.
This body of barons was the basis of our modern institutions,
for from it has sprung, by almost imperceptible stages of modi-
fication and growth, the whole effective organisation of the
present government of Britain: Parliament, Cabinet and Law
Courts. But the Great Council normally met only three times a
year, and naturally there evolved from it a special group in
constant session, made up of certain high officers of state, such
as the Archbishops of Canterbury and York, the Justiciar,
Treasurer, and Chancellor, and called the Permanent Council.
But this, in its turn, became too unwieldy for the purpose of
intimate relations with the King, and in the reign of Henry VI
(1422-1461) it was virtually superseded by yet another inner
circle of councillors, called the Privy Council, which then
became the chief executive body of the realm.

Under the Tudors the Council was remoulded and assumed
vast arbitrary powers, and its exercise of them became even
more tyrannical as its effective strength passed to yet another
inner circle of itself with the increasing size of the Privy Council.
Thig special “interior council,” as Macaulay called it, met the
King not in the usual council chamber, but in a ‘“‘cabinet” or
smaller room set apart for the purpose. It had reached this
point by the reign of Charles I (1625-1649). If now we can show
that the prerogatives of the Crown passed at last into the hands
of Parliament, we shall also show how it was that the Executive
in England ultimately became a parliamentary one. This
tremendous transition was effected, broadly speaking, in three
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stages. The first was the Great Rebellion under Charles I, which
broke out in 1642. To prove how the question of the respon-
sibility of Ministers to Parliament was involved in this struggle,
we have only to quote a passage from a document presented
to the King in the preceding year, namely, the Grand Remon-
strance, one of the many attempts to stave off an armed conflict.
It begged that:

“Your Majesty will vouchsafe to employ such persons in your
great and public affairs, and to take such to be near you in places
of trust, as your Parliament may have cause to confide in.”

Though Parliament won and the King was executed, the
Restoration of the Monarchy under his son Charles II saw a
reversion to some of the old abuses, and the second stage in the
development of the existing executive system was reached in
the Revolution of 1688. By the reigns of Willlam III (1689-
1702) and Anne (1702-1714), the Cabinet, though still unknown
to law, had, in fact, become ‘‘the sole supreme consultative
council and executive authority in the state.” But the monarch
was still the chairman of this body. It required but one more
turn of the wheels of chance to place it beyond the King's
power altogether and to put at its head a minister, the Prime
Minister, This was effected by the accident of the Hanoverian
succession on the death of Anne. Sacrificing nationality to
religion, the English people preferred a German Protestant to
an English Catholic (the son of James II). George I and George
II were unable to speak English, and therefore dropped alto-
gether the practice of attending Cabinet Councils, whose
chairmanship then passed to the chief minister,

To trace the development of the Cabinet, therefore, is not
the same thing as to trace the growth of the office of Prime
Minister. Under Walpole, however, the iwo developments
coincided. Under him those characteristics which mark the
Cabinet to-day definitely emerged, and after a period of vague-
ness following his fall in 1742 and the consequent weakening
of the Whig power, of which George III took advantage to
attempt the restoration of the royal prerogative, the Cabinet
towards the close of the eighteenth century took that shape
again permanently. H. D. Traill has summarised the political
conception of the Cabinet as a body necessarily consisting: '

‘(@) of members of the Legislature,
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“(b) of the same political views, and chosen from the party
possessing a majority in the House of Commons,

“(c) prosecuting a concerted policy,

‘() under a common responsibility to be signified by collec-
tive resignation in the event of parliamentary censure; and

“(e) acknowledging a common subordination to one chief
mamster ”’

These characteristics may be further summarised as homo-
geneity, solidanity, and common loyalty to a chief, )

“The essence of this executive system 15 thaf, in the last

analysis, the Cabinet is a committee of Parliament, tending to
be, with the advance of democracy, a committee of the House
of Commons. The historical development of the sway of Parlia-
ment over the executive has been associated with the growth
of the party system. And neither of these growths had until
recently anything to do with the law of the Constitution. As'
we have said, the Cabinet, as such, was before 1937 nowhere
mentioned in the laws of this land, and noman canbe a , member
of the Cabinet without being a member of the Pri uncil,
out of which, as we have shown, the Cabinet evolved M he abuse
of the Privy Council by the King was the real cause of the
growth of a Cabinet of Ministers responsible to Parliament.
Far from liberty being achieved, as Montesquieu and Blackstone
had asserted, by the utter separateness of the legislative and
executive functions, our history has shown that liberty is
¢ secured rather by their intimate association. For a brief period
in our history the statute law went against the whole spirit of
this customary development of our Constitution. A clause in
the Act of Settlement of 1701 stated that no office-holders
should sit in the House of Commons. Six years later this clause
was repealed, but neither at the time that this was incorporated
into the law nor when it was repealed could statesmen have
realised its full bearing on the future of the mechanism of
government. The Cabinet emerged while still the royal preroga-
tive had not been wholly demolished, and the purpose of the
clausein the Act of Settlement was to restore executive functions
to the larger body, the Privy Council. It was supposed that by
withdrawing members of the Council from the Corgmons the
king’s power of intrigue through a corrupt parliamentary
system would be redhced.

=
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As it was, the repealing Act—the Place Act of 1707—saved
the Constitution from this unrealised peril, but left the clause
operative in two-directions. First, part of what remained of the
clause secures that no office-holder shall be in a position to hold
government contracts, so that a Cabinet Minister must resign
all active interest in any company concerned in such contracts.
Secondly, the clause still applies to the permanent Civil Service,
no member of which can sit in Parliament. The Privy Council
remains in law, but it has now no political force whatever. As
we have said, a member of the Cabinet must be sworn of the
Privy Council on taking up office, but once a member of the
latter, always a member; so that the Privy Council consists not
only of existing ministers but of all ex-Ministers, among others,
and is therefore a very large body of men, and, nowadays,
occasionally women, each with the title Right Honourable.

r +fhe Cabmnet in Britain is, therefore, dependent upon the
[ﬁ)od opinion of Parllament, which, under modem conditions,
means the confidence of the House of Commons.{}‘his implies
that the ultiffiate control 18 in the Hafds of the electorate, As
Walter Bagehot acutely pointed out, the Cabinet 1s a creature,
but, unlike all other creatures, it has the power of destroying
its creator, 7.e., the House of Commons. For if the Cabinet is
defeated in the Commons it can, instead of resigning, advise
the Queen to dissolve the assembly upon which it depends. Then
the electorate decides whether the party from which the appeal-
ing Cabinet 1s drawn shall return with a majority or not.! From
this it is seen how vitally the stability of Cabinet government
_depends upon the party system. At those times m our history
when the Government has had to depend upon the help of other
sections of the House outside its own party, its tenure has
always been insecure, as was proved, for example, in the case of
the Labour Government in 924, and again in the period 1929~
ro3L W 9290

Bt see L, S. Amery: Thoughts on the Consttution (1947), in which the
author denies that “"political power 1s a delegation from the citizen through the
legislature to an execntive dependent on that legislature,” and maintains that
our system 1s a “Umon of Crown and Nation,” the first, represented in the

Cabinet and Ministry, governing and initiating; the other, represented in
Parliament, criticising and consenting

- -

2In the latt(.ar year the Prm}e Minister, Ramsay MacDonald, saved his office
only by dropping the vast majority of lus own followers and forming a National
Government by a coalition mainly with the Conservatives,
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1f it is the party system which gives the Cabinet its homo-\

geneity, it is the position of the Prime Minister which gives it
' solidarity, Indeed, in essence, the Cabinet in England is muc
more the rule of one man than that of a committee. He must
face the House with a united Cabinet. But that united front
depends upon him. The Ministers come into and go out of office
together. Buf if there is dissension in the Cabinet the Prime
\Minister has it in his power either to force the resignation of the
dissentients individually or himself to resign with the whole
‘body of Ministers. It is in this way that the party system is
\inextricably interwoven with the Cabinet system in England.
Jn those states where the Cabinet system has been adopted
fwithout a strong party system from which it draws its strength
~—namely, a solid majority to back 1t in the elected assembly—
ithe Government is never so stable, and what is called a Cabinet
_crisis is much more frequent than in England, as is notably the
-case in France.

To summarise, the noteworthy aspects of the British execu-
tive system are that it is dependent for its existence upon the
support of the majority in the elected Chamber, that it is drawn
from one party (except occasionally at times of national crisis),
that the position of the Prime Minister gives it solidarity, that
neither the Cabinet nor the office of Premier was known to
the law until the passage of the Ministers of the Crown Act in
1937, that the body always known to the law, namely, the Privy
Council, to which all Cabinet Ministers past and present belong,
has no longer any real political significance. This development
has destroyed absolutely the ancient prerogatives of the Crown,
which have passed, together with the whole of the executive
power, into the control of the legislature. This system has been
transplanted to soils which had not been prepared so long to
receive and mature it, and it is interesting to note one or two
examples of states where this has been carried out, as we shall
do in the succeeding sections of this chapter.

IV. RESPONSIBLE GOVERNMENT IN THE BRITISH
{SELF-GOVERNING DOMINIONS

A Self-governing Dominion is one which has r&ponsible

government, and whgt is called responsible government is in
practice nothing more nor less than the application of the’
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Cabinet system to colonies where the executive function was
formerly in the hands of the Imperial Government. For respons-*
ible government means not only that the Dominion to which
it applies shall enjoy a liberty of legislation where its own
interests are concerned, but that its executive shall be controlled
directly and absolutely Mmgmaﬁve&dm
people—This, Wwhat has Happened in each Self-governing
Dominion is exactly what happened in Britain itself, except that
the development took place over a much shorter space of time.
Under the earlier dispensation---generally referred to as the
Old Colonial System-~—the Governor-General of the colony
represented the Crown, 7.e., the Home Government. But just as
the King’s actual political power at home was at first checked
and finally destroyed by the growth of a Cabinet of Ministers
responsible to Parhament, so in the Colonies the power of the
Governor-General was destroyed by his being forced to choose
his counsellors from the majority party in the elected assembly.
When this was achieved, the executive power passed, ipso
Jacto, out of the hands of the British Government into those of
the Dominion itself.

This way of solving the thorny problem of a continued
connection between Britain and her Colonies has gone very
much farther than its inventors intended. Its inception followed
the rebellions of 1837 in Canada, after which Lord Durham was
sent there as Governor-General with the special duty of report-
ing on the state of the country and making proposals for its
future government. His Report of 1839 is a great landmark in
British Imperial history, for it did nothing less than make the
movement towards responsible government possible. But
Durham had attempted to distinguish between local and
imperial questions with regard to the executive function, and
he earmarked certain matters which should be permanently
reserved to the Government at Westminster. Later history
has justified the doubts of many worthy people in England at
that time as to whether the maintenance of this distinction was
possible, and their conviction that a time would come when all
powers should pass to the Dominion. But far from being a
reason, aSthose critics would have had it, for shelving Durham’s
report, it has justified its adoption abundantly; for responsible
government, once conceived as practical politics, made possible
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all those developments of unfettered power on the part of the
Dominions without which the Commonwealth could not have
remained intact.

The Canada Act of 1840 did not establish the Cabinet system
in Canada, but it made possible its growth through the states-
manship of the successors of Durham in the office of Governor-
General, especially Lord Sydenham and Lord Elgin. It gradually
became the practice of these officers to choose the Executive
Council from members of the legislature who were the political
party in the majority in the Lower Chamber And so successful
was this policy, in spite of the efforts of the Home Government
to retard its development by appointing reactionary Governors-
General, that, by 1849, Lord John Russell, then British Prime
Minister, was able to say in the House of Commons.

“If the present Mimstry in Canada are sustained by popular
opinion and by the assembly, they will remain 1n office, If, on the
contrary, the opinion of the province is adverse to them, the
governor-general will take other adwvisers, and will act strictly in
accordance with the rule that has been adopted here.”

This attitude was endorsed by majorities in both Commons
and Lords, and from that time there has never been any
question as to the right of Canada to control her executive by
her legislature. The Act of 1864 establishing the Dominion of
Canada assumed the existence of the Cabinet system when it
stated in its eleventh article that ‘““There shall be a Council to
aid and advise in the Government of Canada to bhe styled the
Queen’s Privy Council of Canada,” which is, in practice, the
Cabinet.

Meanwhile, the principle of responsible government had been
granted in 1850 to New South Wales, Tasmania, New Zealand,
and Cape Colony. Then, as each other colony reached the stage
at which it could be safely entrusted with its own affairs, it was
granted responsible government, the latest case being that of
Ceylon in 1948. Thus, when the time came for the establish-
ment of the Commonwealth of Australia and the Union of
South Africa, Cabinet Government, having been already
adopted in the previously separate units, became an essential
part of the executive arrangements under the new Act in each
case. The Commonwealth Act says, in Article 64: 7 ’

“After the first gencral election no Minister of State shall hold
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office for a longer period than three months, unless he 1s or becomes
a Senator or a member of the House of Representatives.”

Similarly, the South African Act states, in Article 14:

“After the first general election of members of the House of
Assembly, no mimster shall hold office for a longer period than
three months unless he is or becomes a member of either House of
Parhament "

Again, Article 51 of the Irish Free State Constitution Act
(1922) well illustrates the meaning of Cabinet government in
the Dominions, and though the Constitution of 1922 has now
been superseded by that of 1937, the original article is worth
quoting. It reads as follows.

“The Executive Authority of the Insh Free State is hereby
declared to be vested in the King, and shall be exercisable, in
accordance with the law, practice and constitutional usage govern-
g the exercise of the Executive Authority in the case of the
Dominion of Canada, by the Representative of the Crown. There
shall be a council to aid and advise in the government of the Irish
Free State to be styled the Executive Council. The Executive
Council shall be responsible to the Dail Eireann (Chamber of
Deputies), and shall consist of not more than seven and not less
than five Mimsters appointed by the Representative of the Crown
on the nomination of the President of the Executive Council.”

The new constitution makes no mention of the King and
contains no Oath of Allegiance. Nevertheless, in the previous
December, an Act had been passed by the Parliament of the
Irish Free State, which then still existed, in common with other
Dominions, recognising the successor of Edward VIII on his
abdication “for the purposes of the appointment of diplomatic
and consular representatives and the conclusion of international
agreements so long as the King continues to be recognised by
the associated Dominjons as the symbol of their co-operation.”

The President is elected by direct vote of the people and holds
office for seven years. His executive power is normally operated
through a Cabinet with a Prime Minister (Tatiseach) responsible
to a Parliament of two Houses (Dasl Eireann) and Senate, the
lower elected by adult universal suffrage, the upper partly
nominated and partly elected from panels prepared under
special provisions. But besides this the President has certain
powers €xercised with the aid of a Council of Statg, a consult-
ative and advisory body, made up of seven ex officio members
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(including the Prime Minister) and others nominated by the
President, There is a Supreme Coutt of Judges to which the
President may refer any bill before he signs it for a decision
whether any of its provisions are repugnant to the Constitution,
and he is not obliged to consent to the Bill until the decision of
the Supreme Court is announced There are also provisions
giving the President the right to address a message to the nation
at any time and allowing for the use of the referendum in the
case of bills which may, under certam conditions, be referied
to the people for their decision.

As a result of the Imperial Conference of 1926 and the Statute
of Westminster of xg31, the Governor-General in a Dominion
has ceased to represent the British Government (as we have
seen earlier) and become, in effect, the Quecen’s deputy. This
change left the Home Government without even a channel of
communication in any of the Self-governing Dominions and has
necessitated the appomntment of an official in each case who
acts as a liaison officer between the Government at home and
that of the Dominion to which he is appointed. In Canada, fo1
example, this official is known as ‘“‘High Commussioner in
Canada for Her Majesty’'s Government in Great Britain,” Thus
has the British Government been deprived of even the semb-
lance of executive control in the Dominions, and responsible
government been made complete. It is difficult to conceive what
other executive system was possible in the case of the Colonies
consistently with the independence of the Dominions and the
perpetuation of the moral bond with Britain simultaneously.
For, if the real executive were outside mstead of within the
control of parliament in a Dominion, then either the Governor-
General would be the supreme executive, in which case there
would be no independence, or there would be no Governor-
General, in which case the moral bond with Britain would be
completely severed.

. ¢ V. THE CABINET IN THE FRENCH REPUBLIC

LIf the student fails to grasp the significance of Cabinet
government in France he misses the whole meaning of the
Republic in that country. “{There is,” wrote Sir Henry~Maine,
speaking in the early days of the Third Republic, “no living
functionary who occuples a more pitiable position than a Frenc}:g
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President. The old kings of France reigned-and governed. The
constitutional king, according to M. Thiers, reigns, but does not
govern. The Pregident of the United States govemsi but he does
not reign. It has b s been reserved for the President of the French
Repubhc nexther to reign nor yet to govern.” This statement, 1f
a Tittle over-emphatic in its language, described with broad
rtruth the position of the President of the Third Republic, as it
was in its earlier years and as it essentially remained to the end
Nor has the Constitution of the Fourth Republic (1946) sub-
stantially changed the real powers of the President. It is still
true, in fact, that the President is only the nominal and nef.the
real executive in France The real executive is a Cabinet of
"Ministers (le Conseil des Ministres) with a Prime Minister (e
| Président du Consesl des Mmzstres) at their head, responsible
' to Parliament, though, whereas under the Third Repubhc the
Cal_)__u}g;_w_ag responsible to both Chambers, it 15, under the
Fourth Republic, responsible only {othe National Assembly
(formerly the Chamber of Deputies), the ongmal power of the
Senate (now the Council of the Republic) in this respect being
pecifically abrogated in the new Constitution.

Here, then, in the Fourth Republic, as in the Third, is a
President elected for seven years, not by the people but by
the two Houses of The French Parliament in joint session. He
CATITIOL act i any ekecutivE MALLET except through his Mitiisters,
who must, by the Constitution, coutifersign his every decree,
In spite of a large array of powers with which the Constitution
of 1946 accredits the President, it states categorically (as did
the Constitution of 1875) that he is ‘‘responsible” only in the
case of High Treason (Article 42). There is, as we have said, a
Council of Ministers of which ich the President is nommally head,
bift as thi§ Coumcil s responsible to t“msembmomes
a Cabinet of which the Prime Ministe: is head. The Constitution
states that the President shall communicate with Parliament
by messages addressed to the National Assembly, but this only
emphasises the responsibility of the Cabinet, since such a
message corresponds to our own Queen’s Speech, which at the
beginning of each parliamentary session outlines the policy

» of the @overnment of the day:Thus, as a great French writer
has said, the President is “the prisoner of the Ministry and of
Parliament.” He is exactly in the position of a constitutional
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king. “He is a titular executive, nominally endowed with large
powers and really restrained from employing them by the
actxon of a responsible parliamentary cabinet.” He is, in short,
“a constitutional king for sevaw_:_a;s

The Cabinet in France is, 1 several respects, different from
the Cabinet in JBritain, ‘The Jaw does not say that ministers
shall be members-of either House, but in practice they are,
because they have, in any case, the nght and, indeed, the need,
to speak in either House, and in forming his Cabinet the Premier
has to consider the value of the political weight of his colleagues.
Secondly, the new Constitution provides, as did the old, that
ministers shall be collectively responsible to the National
Assembly for the general policy of the Government and indi-|
vidually for their personal acts! This would appear to open an
avenue to divided counsels, but, in practice, the Cabimnet works
as 2 body and comes as a whole to the rescue of a minister
individually attacked in the Chainbers. Thirdly, the position of
the Premier in France is somewhat different from that of his
counterpart m Britain. He can appomt and dismiss ministers,
but, in fact, he must go warily because of the peculiar group-
system in France. There is no party strong enough to form a
majority in the Chambers. It is therefore dependent for its con-
tinuance upon the support of a coalition of parliamentary
groups The Prime Minister gets their support while he does not
outrage the opinions of any section of them, He is therefore in
perpetual dread lest he should overstep the narrow area thus
marked out for him; and this is the reason why a change of
ministry is much more frequent in France than in this country

This question of Cabinet crises requires a little elucidation.
In Britain and the Dominions a Cabinet crisis is generally
associated with a dissolution, for a Cabinet defeated in the
Commons either resigns or advises the Queen to dissolve the
House of Comimons If it resigns, then the new Cabinet generally
fails to gain sufficient support from the existing House of
Commons, and is then forced to dissolve. The decision then rests
with the electorate. Very seldom in Britain does a Parliament
last out its statutory term.! For, in time, an administration
begins to lose hold, bye-elections go against it, and it dissolves

1Except, of course, 1n wartime. In both World Wars the life of the House
of Commons was extended by special legislation
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Parliament before things get worse. Now, in France they order
things quite differently. Under the Third Republic the statutory
life of a Parliament in France was four years, and the Constitu-
tion allowed for an earlier dissolution by the President with the
consent of the Senate. But only once in the history of the Third
Republic was the expedient of earlier dissolution resorted to,
_in 1877 under the Presidency of McMahon. This was regarded as
“an anti-Republican trick, an 1ntr1gue between Senate and
President to get behind Parliament; in other words, to under-
mine the Republic, as constituted two years earlier, and to
establish a plebiscitary system. So discredited was this device
in the eyes of good republicans that it was never again em-
ployed during the existence of the Third Republic

All that happened in France under the Third Republic when
a ministry resigned was that a re-grouping took place in order
to obtain the support of a majority m the Chamber, and a
politician who held a portfolio in the Cabinet just resigned
would often take up another in the new one. If France had been
involved in the turmoils of a General Election every time a
French Cabinet fell to pieces owing to the alienation of one of
the parliamentary groups represented m it, democracy there
could not possibly have survived. But the fragile group-system,
on which Cabinet government i France was based, led to
many abuses and did more than anything else to discredit the
system of parliamentary executive in France. Not having been
founded firmly, as in England, its original home, upon a true
party system, the Cabinet was formed, and maintained, in
France by the distribution of government favours, and the
Prime Minister was constantly preoccupled with recruiting
iriends, to save himself from the crisis which hovered over him
like the boulder m Virgil’s HadesY The strongest criticism
perhaps that can be brought against the French Cabinet system
is the alarming fact that the average life of a Cabinet under the
Third Republic was only ten months }»

The framers of the Constitution of the Fourth Republic
showed their consciousness of the danger of constant Cabinet
crises to the safety of parliamentary institutions in France, and
“endeavoured to take precautions against it. Four articles of the
Constitution elaborate the methods and vonsequences of votes
of confidence in, or censure of, the Cabinet. Such questions can
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only be put and discussed in the National Assembly, since t
Council of the Republic cannot take any part, as could the old
Senate, in matters involving the peiiod of life of the Cabinet
or the Assembly. 'Under the rules laid down m the new Con-
stitution, if after the first eighteen months of the lifc of a
Parhament two Cabinet crises arise in any period of eighteen
months, the Ministry can, after consultation with the Presi-
dent of the Assembly, decide to dissolve the Assembly, and if
it does so decide, the President of the Republic must issue a
decree of dissolution and order a general election, which must
take place within a month of the dissolution. Despite these
precautions, the average Cabinet life during the first decade
of the Fourth Republic actually fell to six months.™

In the early days of the Fourth Republic, the Ministry was
formed by a coalition of the three main groups in the Assembly
the Socialists, the_Communists and ,_Ihem(:hﬂﬁmgﬂl_lml)m
(M.R.P.),* but before long 1thad to give way to other groupings.
And, in any case, there are many Frenchmen who doubt the
virtue of a parliamentary executive, however broadly based.
They object in principle to a President elected by Parliament
and with only nominal functions, on the ground that such a
system weakens the hold of the government at home and its
prestige abroad, and seem to prefer the American system,* under
which the President is popularly elected and has real powers
unfettered by the legislature. This attachment to the concep-
tion of the non-parliamentary, or plebiscitary, executive is of
long standing in France and derives from the Napoleonic
tradition which made possible the election of Louis Napoleon
as President of the Second Republic in 1848, his coup d'élat in
1851, and his successful establishment of the Second Empire
in 1852. The same political feeling was behind the movement
of General Boulanger who precipitated a grave crisis in 1886
through his attempt to re-establish the plebiscitary executive.
The Boulanger plot was heavily crushed by the forces of
the Republic, but that the hope of restoring a popularly
elected Executive free from parliamentary shackles is not
dead 1n France would seem to be proved by the strength of the
backing which Genex;al de Gaulle received when, in 1947, he

\Mouvement Républicarn Populawre 2Described 1n the next chapter,
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initiated the movement known as the “Rally of the French
People” (Rassemblement du Peuple Frangais).

VI. THE CABINET SYSTEM IN TIIE NEW ITALIAN REPUBLIC

Under the Constitution of the new Italian Republic the
principle of Cabinet responsibility is revived. For that principle
was inherent in the Sardinian Stafulo in 1848 and developed
strongly under the successive governments of the Italian King-
dom until it was overborne and superseded by the Fascist
Dictatorship. Article 65 of the original Constitutionsaid that the
King apponted and dismissed Ministers, but Article 67 stated
that the Ministers were responsible to Parliament and that no
laws or governmental acts could take effect until they had
received the signature of a Minister. Article 66 said that Ministers
should have no vote in either the Chamber of Deputies or the
Senate unless they were members of one of them, but that they
had the right of entrance to both Houses and might be heard
on request. That clause was normally interpreted as placing
the Prime Mmister under the obligation either of appointing a
Minister without a seat to one in the Senate or of causing him
to stand for a seat in the Chamber at the first vacancy. There,
then, was an example of the working of the Cabinetl system
under a constitutional monarchy, as we know it in Britain.

‘When, therefore, we consider that the Italians, up to the
advent of Fascism, had more than fifty years of such constitu-
tional practice behind them, we are not surprised to find that
they should wish, in their reaction against dictatorship and all
its miserable consequences, to restore the principle of the
parliamentary executive. In the new Republic the President 15
elected for seven years by the vote of Parliament (s.e., the two
Chambers in joint session) with the participation of three
delegates from each Regional Council so elected as to ensure
the representation of the minority. But the President has
nio direct political powers, Two articles of the Constitution (viz.,
89 and go) state that none of his acts is valid without the
confirmation of the Prime Minister or an appropriate Minister,
. The mgre backing of the R,P F, however, was not enough, and De Gaulle
withdrew from active politics, When, in the fateful ciisis of 1958, the President
recalled him as Premier, he was granted wide emergency powers by parha-

mentary majorities, But the ultimate effect on' the French parliamentary
executive of these desperate measures remains to be seen.
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who takes responsibility, and that he has no responsibility
except for acts of treason or in violation of the constitution, in
which case he can be impeached by Parhament.

Five Articles of Chapter Three of the Constitution of the new
Republic deal with the status, form, and functions of the Cabinet
or Council of Ministers. They state that the President nominates
the Prime Minister who proposes the Ministers, and that the
Cabinet so constituted must gain the confidence of both the
Chamber of Deputies and the Senate within ten days of its
formation. The two Chambers have equal competence to move
a vote of censure of or no-confidence in the government. But
the Cabinet is not obliged to resign as the result of an adverse
vote in either Chamber, a safeguard calculated to reduce
the chances of government instability., The Ministers are
collectively responstble for the acts of the Cabinet and each is
responsible for the acts of his department. It 1s clear, then, that
the President of the new Italian Republic is only the nominal
executive and that the real executive is the Prime Minister and
Cabinet who are responsible to Parliament. In other words,
the Italian Republic has a parliamentary executive and its
constitution is in this respect similar to that of the onginal
constitutional kingdom of Italy, to that of Great Britain,
and to those of the Third and Fourth French Republics.

ViI. THE CABINET SYSTEM AS ADOPTED IN GERMANY AND OTHER
STATES AFTER THE FIRST WORLD WAR

The Cabinet system, which had become characteristic of
most constitutional states in Europe before the First World
War, was generally adopted by those states newly formed or
enlarged by the war, as well as by Germany under the con-
stitution of the Weimar Republic. Whether we consider the
more important states then created, such as Austria, Poland,
Yugoslavia and Czechoslovakia, or the comparatively small
and unimportant ones, such as Finland, Estonia, Latvia and
Lithuania, this same phenomenon was to be observed. Most of
them were republics, and, in fact, only the Balkan States
retained their hereditary monarchies, but each of th8m insti-
tuted a parliamentary executive. Many of the constitutional
arrangements under the influence of the political optimism
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which characterised the mmmediate post-war period were
gravely disturbed in the years that followed, not only in Ger-
many but in most of the surrounding states affected by the
same growing social and political unrest And in the Second
World War they suffered the common agony of Naz1 occupation.
With their release from that thraldom and their struggle for
constitutional rehabilitation in face of Soviet Russia’s domina-
tion of the eastern half of Europe, it 1s worth while briefly to
recall the character of the parliamentary executive which some
of them established at the time of their earlier independence.
.. Under the Wemmar Republic the German President was
elected for a period of seven years by the vote of the people, all
of whom, of erther sex of twenty years or more, were, by the
Constitution, enfranchised. The President was eligible for re-
election for a further term, or he might, before the expiration of
the period, be removed from office by the vote of the people on
a motion of the Reichstag passed by a two-thirds majority. If
then the popular vote went against the Reichstagy that vote
achieved two things, first a re-election of the President and
secondly a dissolution of the Reichsiag "~
- The German Constitution, like the French, set out a long
array of powers belonging to the President, but in practice he
could not exert them because the Federal Chancellor and his
Cabinet were made responsible for all acts."The parliamentary
nature of the executive was very clearly established by certain
clauses in the Constitution? Thus Article 50 said that all orders
and decrees of the President required the counter-signature of
a minister, which counter-signature implied responsibility.
" Article 54 stated that “the Chancellor of the Federation and
the Federal Ministers require, for the administration of their
office, the confidence of the Reichstag. Any one of them must
resign, should the confidence of the House be withdrawn by an
express resolution "’ Articles 55 and 56 emphasised the Cabinet
system and the office of Prime Minister (i.¢ , Federal Chancellor)
by saying that the Federal Chancellor presided over the Federal
Government and directed its business, and that he determined
the main lies of policy for which he was responsible to the
'Rezckstczg Finally, the Reichstag, by Article 59, was entitled to
arraign any or all of the members of tke Federal Executive,
including the President of the Republic, before the Supreme
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Court of the Republic, for “culpable violation of the Federal
Constitution, or of a Federal law.”

What an enormous change, then, had come about in Germany
through the break-up of the old Imperial power resultant upon
the war! Until the changes of 1918 the Emperor had been both
the nommal and the real executive His chief minister, the
Imperial Chancellor, was responsible to him alone, and nothing
that the Reichstag was enabled by the old Constitution to do
could disturb hum. But under the Republican Constitution, not
only was the hereditary Emperor with real executive powers
replaced by an elected President with only nomunal ones, but
the Imperal Chancellor, instead of being the direct servant of
the Emperor, removable at his pleasure, became the servant of
the elected Chamber, the Reichstag, which thus acquired a real
political force, whereas formerly 1t had existed merely as an
advisory body, notwithstanding that 1t was elected upon a very
broad franchise.

As to Rumania, the old pre-war Constitution continued {o
apply to the enlarged state with its hereditary monarch whose
acts were actually performed by a Cabinet of ministers respon-
sible to the elected assembly. In the case of Yugoslavia, or
the Kingdom of the Serbs, Croats and Slovenes, as it was then
called, a new Constitution was drawn up by a constituent
assembly in 1920 and became operative in 1gzx. But in some
respects it was not really a new Constitution at all, nothing
more than an extension of the original Constitution of Serbia
of 1886 which had been re-enacted in 1go3. Article 47 stated
simply thal “executive power is administered by the King
through his responsible ministers.”” The Constitution of 1920
was amended in 1931 but has now, as we saw in Chapter V,
been entirely supcrseded by the Soviet-inspired Constitution
of the Federal People’s Republic of 1946.

As to the new republics constituted after the First World
War, four are of interest: namely, Austria, Czechoslovakia,
Poland, and Finland. In the case of Austria the Constitution of
1920 was drawn up by a constituent assembly which looked to
the ultimate incorporation of the new Austria into the new
German Federal Republic. Meanwhile, the Constifytion was
to apply to eight provinces, themselves forming a quasi-federal
state. But then the Peace Treaties prohibited the incorporation
8*
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of Austria in Germany, and the Austrian Constitution of 1920
ceased to have a merely provisional character. The President
was elected, as m France but for a period of only four years, by
the two Houses (the Nationalrat and the Bundesrat) in joint
session. He actually performed certain important executive
functions, the rest of which were discharged by a federal
ministry deliberately elected by the Lower House (Nationalrat).
Thus, if that House withdrew its confidence from the minister
or the ministry as a whole, he or it immediately had to resign
and a new ministerial election took place. All this was, of course,
undone in the period of Nazification which preceded the German
annexation in 1938 and naturally had no force thercafter. But
the characteristic features of the former constitution reappear
in that of the now restored independent Republic.

In Czechoslovakia before the Nazi rape the President was
elected for seven years by the Chamber of Deputies and Senate
in joint session, provided that an absolute majority of both
Houses was present and that the candidate secured a three-
fifths majority. The President could not submit himself for a
third term of office, though this proviso was not to apply to
the first President, Masaryk, whose venerability and services to
his country marked him out for the signal honour of the
possibility of holding the office for life, There was a Prime
Minister and Cabinet which was responsible to the Chamber of
Deputies. But an interesting safeguard against government
instability was introduced by Articles 45 and #6 of the Con-
stitution of February, 1920. These articles stated that a vote of
“no confidence”” in the Ministry by the Chamber of Deputies
should be valid only when more than half the members were
present, if there were an absolute majority, and if the vote
were taken by roll call. Further, such a motion for a vote of
“no confidence” had to be signed by not less than a hundred
deputies before it could be introduced. The object of this
elaborate scheme was, obviously, to save the government from
overthrow by merely factious attacks during the critical early
days of the Czechoslovakian Republic,

This constitution was gravely weakened when Czechoslovakia
was forced to surrender the Sudetenlands to Germany by the
fateful capitulation at Munich in September, 1938, and was
completely overthrown in the following March when IHitler
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annexed the provinces of Bohemia and Moravia, But in the
period immediately following Czechoslovakia’s liberation in the
Second World War it was provisionally revived in a modified
form, pending a definitive constitutional reconstruction. The
reconstruction, when it came, bore little resemblance to the
older constitutional forms, for the new Constitution of 1948
was promulgated in the heavy shadow of the Soviet power.
So far, indeed, were its essential principles from the spirit of
the founders of the Republic of 1918 that President Benes
could not bring himself to endorse it, and he retired from public
life. Under the new Constitution there is still a President elected
for seven years by the National Assembly, which is a Parlia-
ment of one Chamber, but he must act through a Ministry of
twenty-four members with the ominous name of Presidium.
It would be too much to say that, on paper at least, the Czecho-
slovak Constitution of 1948 establishes a Soviet system, but it
is undoubtedly true that, although the state 1s called a ““Demo-
cratic People’s Republic,” it manifests a marked apostasy
from the Western models which the earlier Constitution followed
and a strong tendency towards a political authoritarianism of
the Russian type.

Agam, in the case of Poland the President was elected for
seven years by both the Senate and the Diet, sitting together.
Article 43 of the Constitution of 1921 stated that the President
exercised the executive power through Ministers responsible to
the Lower House, and the Ministers, it added, were responsible
not only for the acts of the President but for those also of the
subordinates whom he appointed But this liberal constitution
had already been for some time in suspense when in 1935 1t was
replaced by a new one. Under the Polish constitution of 1935
the President was specifically invested with quasi-dictatorial
powers including the right to nominate a third of the Senate,
while a new electoral law practically disfranchised the parties
opposed to the government. Thus the parliamentary executive
in Poland had disappeared when the German onslaught came
in September, 1939. But as soon as Poland had been liberated
in the Second World War through Russia’s westward sweep,
a struggle began between a Provisional Governmesnt under
Russian influence ang those Poles, mainly in exile, who wished
to restore the parliamentary democracy of the original con-
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stitution. But it was soon evident that the anti-Russian Poles
were fighting a losing battle, and the victory ol the protagonists
of the Russian type of political organisation would now seem
to be complete. Nor, m view of the propinquity of the Soviet
system and its many ardent Polish adherents, is it easy to see
how constitutionalism of the Western type, and particularly
the principle of the parliamentary executive, can be successfully
revived in Poland.

In Finland the Constitution of July, 1rgxg, replaced the old
Swedish Constitution of 1792, as revised in 1789, and a later
Parliament Act of 1928 modified the Law of 1go6 which had
established the Diet. Under this Constitution, which is thus
documentary, though fragmentary, there 15 a representative
single-chamber legislature and a President popularly, but not
directly, elected (though the first President was elected by the
Chamber). The permanent plan adopted followed the system
laid down in the Constitution of the United States, where,
however, it is not in practice any longer carried out. The people,
said Article 23 of the Finnish Constitution, should elect three
hundred Presidential Electors, and the right to vote for these
should be the same as that for members of the Chamber of
Deputies, namely, by universal adult suffrage and under a
system of P.R. The voting of the three hundred was secret, and
if no candidate for the Presidency secured more than half the
votes cast, there should be a second ballot, and if, as a result
of this, no one gained an absolute majority, the two candidates
with the highest number of votes should be voted for again.
The President thus elected had certain real powers, but most
of his acts, to be valid, required the counter-signature of a
minister who had to be a member of the Council of State, or
Cabinet, enjoying the confidence of the elected Chamber
(Articles 36 and 43). In cases of conflict between the President
and the Council of State, the latter had the final decision, so
long as 1t was thus acting within the terms of the Constitution,
which was ultimately to be interpreted by a Supreme Court of
Law. There were slight Fascist disturbances in the early 1930’s,
but they ended in 1932 without seriously affecting the Cabinet
system, and, even when the Finns were led into their disastrous
alliance with Germany, the Nazis had little influence on their
governmental practice. After 1944, under Russian pressure
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some elements of authoritarianism manifested themselves, but
these were removed 1n 1947, and the Finns managed to maintain
their parllamentary executive

Thus the states created as a result of the First World War
universally adopted the principle of the parliamentary execu-
tive. But after thew brief experience of its working between
the wars virtually all have failed to restore it in the conditions
created by the consequences of the second. Yugoslavia has
adopted a constitution wrth an executive frankly modelled on
the Russian Presidium, and Czechoslovakia and Poland seem
equally to have succumbed to Russian influences in this respect.
Filand alone has so far resisted a similar fate, but the ithree
Baltic States—Tstonia, Latvia and Lithuama—have had no
choice but to be mcorporated in the federal system of the
USSR As to Germany and Austria, so far as the Western
Powers could influence them, both have been encouraged to
revive their earlier Parhamentary mstitutions and to restore
the Parliamentary Executive which charactenised their pre-
Nazi constitutions The Bonn Constitution, inaugurated in
Western Germany n 1949, is, as we have seen, based on a
Cabinet system of Ministers responsible to Parliament, while
m Austiia the Executive 1s similarly responsible to the National
Assembly
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CHAPTER XI

THE NON-PARLIAMENTARY OR FIXED
EXECUTIVE

I. GENERAL CONCEPTION OF THE DEMOCRATIC VALUE OF A FIXED
EXECUTIVE

Unress carefully watched, the terms Cabinet and Presidential
Govcinment may be misleading. As we have alieady shown,
an elected President may not be the real executive, and in that
case_the executive 15 actually in.the hands of.a Cabmet, with
a.Prime Minister at its head, responsible to Parliament. But
again, (Zabmet Governme not necessarily mean the rule
of a body as opposed to the rule of one man. As we pointed out,
the Cabinet in England is virtually controlled by the Prim
Minister, and beyond the necessity that all members of his
Cabinet must sit in one or other of the Heuses of Parliament,
and that they will normally be members of his party, there is
no restriction upon his choice. Furthermore, Premdentlal\)
Government also involves a body of ministers Who “in the
United States at any ‘rate, are known as Cabinét Officers. It is
very difficult, of course, to achieve a diffusion of executive
power among a body of men. The whole trend of executive
power is towards concentration in the hands of one, and a mere
elective system is no guarantee that it will be diffused In
Britain, for instance, since it is the practice that the very great
majority of the members of the Cabinet shall bc members of
the House of Commons (only two or three nowadays sitting in
the Lords), it follows that the Cabinet is la,rgely made up of
representatives of the people. And yet it is by no means an
ad hoc elected body. In this respect, then, Cabinet and Presi-
dential Government or parliamentary and non-parliamentary
executives may be alike. There are cases of republics~Switzer-
land, for example—where the executive is actually elected by
the legisla{ure, but such election is obviously not an inherent
R 139
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characteristic of cither a parliamentary or a fixed executive

The only sort of truly fixed executive is that which is either
a real hereditary executive or an elected executive unmovable
by the action of the legislature Hence it follows that a fixed
executive is not necessarily democratic, But smce in the
Western world of To-day there no longer exists an example of a
real hereditary executive, we are driven to examine the fixed
executive conceived as a democratic device. The most important
case of this is the executive of the United States, but it has been
copied in most states of Latin America.? The significance of an
elected executive which is real is that the elected person is in
fact what he is in name. There is no case where the elected real
executive becomes a parliamentary executive {though Turkey
now offers an apparent rebuttal of this absolute statement),
just as there is no case where an executive which arises out of 2
body of men elected to the legislature is other than a parlia-
mentary executive. For if the executive is elected as such, then
it is either the executive without the mterference of the legis-
lature, in which case it is non-parliamentary or fixed, or else it
is not the executive at all in fact, and the real executive power
is in the hands of a man or body responstble to the assembly.

The democratic value which is conceived 1o lie in this fixed
executive is traceable back to the old theory of the separation
of powers. The argument runs that, if a president is popularly
elected to perform executive functions, he should not be subject
to limitation in his executive acts by a body elected for another
purpose.? It is only in theory that such an absolute division of
functions is possible, for, after all, part of the work of the
executive 18 concerned with the execution of the decrees of the
legislative power But where the executive is non-parliamen-
tary, what the constitution states as belonging to the executive
branch really does belong to the office of the person elected t
carry il out; whereas, where the executive is a parliamentar f
one the powers stated in the constitution as belonging to th

In the Argentine a new Constitution of 19497 inspired by the Dictatorship
of Juan Perén, provided for the direct popular election of the Piesident,
instead of through an Electoral College, as under the Constitution of 1857,
an.d for Ins qqrmanent re-eligibility  After Perdn’s fall n 1955, provisional,
it hardly less authorrtarian régime established rtself, and as late as 7958
the reform of the Constitution was still berng debate

*This is the position of the Gaulhsts and other opponents of the parhamentary
exccuttve 1n France. See earlier, pp. 229-230,
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execulive do not in fact belong to the person called by/
heredity or chosen by election to execute them.

The constitutions that we are now to examine from this
point of view vary very considerably. The first—that of the
United States—is a true case of a fixed executive. The second—
that of Switzerland—offers an example quite unique among thé
constitutional systems of the world, having an executive which
is in appearance a parliamentary one, but, in practice, shows
the separation of functions As to the third—that of the Turkish _
Republic—this offers a new type of executive which appears
to combine the characteristics of both the parhamentary and
fixed types.

II. APPLICATION QF THE PRINCIPLE IN THE UNITED S1ATES M

The principle of the non-parliamentary or fixed executive
is mest perfectly illustrated n the case of the United States of
America The Fathers of the Constitution applied, to its extieme
practical limit, the conception of the independence of the
executive frem the legislature. Although in one important
particular, which we shall note in a moment, the machmery
which they originally set up has been considerably modified
in 1ts workmg by custom and practice, the principle of separa-
tion remains intact.{The Constitution says that ‘“the executive
power shall be vested in a President of the United States of

America’’fand that “he shall hold his office during the term of
four years .. togcther with the Vice-President chosen for the

same term.”’ The original arrangements for the election of these
two officers were laid down in Article 2, Section 1, of the Con-
stitution, but were superseded in 1804 by the Twelfth Amend-
ment which, instead of making Vice-President that candidate
who secured the next highest number of votes to the President,
caused two distinct ballots to be taken, one for each office.

As we stated in Chapter III, the elaborate arrangements
detailed in the original clause and in the amendment have ceased
to operate, and the high-minded intentions of the founders to
keep the election free from direct popular influences have been
utterly foiled. The Constitution says that (q!gctorﬁ shall be
chosen in_each state to a number equal to_the ¥hmber of
members of the Hause of Representatives and of the Senate
for that state, in other words, equal to the state’s representation
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in Congress. These electors shall meet in each state and nomn-
ate and cast ¥otes.for_ Presidential and Vice-Presidential
candidates. When they have so chosen, they shall send the
names with the votes recorded for each to the President of the
Senate who, in_the presence of both Houses of Congress, shall
unscal and count the votes.

This does not happen at all in practice. In fact, the two
occasions on which Washington (the first President) was elected
were the only times that it occurred. Since then the growth of
party conventions has made the election of the President
entirely popular What happens, in fact, is that the various
parties hold meetings long before the date fixed for elections
and each selects a candidate for each officc When, therefore, the
people in each state elect electors, they know for which Presi-
demtial and - Vice-Presidential candidate they are voting, (and
hence the meeting of those electors afterwards is a mere form.
THe candidate for each office for whom a majority of votes is
cast in any one state is the candidate for that state, and there-
fore scores as many electoral votes as there are members of
Congress from that state, quite irrespectively of the largeness or

 smallness of the majority; for, under this system of electing
electors, all the voters in a state have as many votes as there are
electors to be elected in that state./Thus the whole state, mn this

"case, 15 IDC constituency, and electors are elected en bloc accord-
ing to the candidate they afe pIEdged fo.Votefor- v~~~

Two examples will make the practical working of the plan
clear. Let us take a state with a large population, New York,
and one with a small population, Maine, and suppose that the
Presidential candidates are A and B, and the Vice-Presidential
candidates X and Y, The State of Néw York has approximately
nine million inhabifants, and returns forty-three members to
the House of Representatives, and therefore elects forty-five
Presidential Electors (adding two for 1ts senatorial represent-
ation); the State of Maine has a population of approximately
three-quarters of a million and therefore elects six Presidential
Electors. Now, if a majority of the voting portion of the nine
millions in New York State vote for A as President and X as
Vice-President, then A and X carry all the forty-five votes for
New York State as Presidential and Vice-Presidential candi-
dates respectively. Similarly, if a majority of the voting portion
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of Maine's three-quarters of a million inhabitants vote for B
as President and Y as Vice-President, then B and Y carry all
the six votes for the State of Maine as Presidential and Vice-
Presidential candidates respectively. But from this it is not
difficult to realise how much more important it is for a Presidential
candidate to carry the large than the small states. It would be
possible, indeed, for a candidate to carry the eleven smallest
states in the Union and still be outvoted by the candidate who
carries New York.

This particular arrangement often has the effect of showing
a marked discrepancy between the total of original popular
votes recorded and the final result. President Lincoln, for
example, was elected in 1860 in a tri-angular contest by 180
electoral votes to 123 recorded by his three opponents, but the
people who voted for those eleclors who stood for him numberecfr,
1,860,000 while those who voted for his opponents numbered r’“
2,810,000, In other words, he was the choice of only 40 per cent :
of the voters of the country In a complex four-cornered election
in 1912 President Wilson obtained 435 electoral votes to his
three opponents’ g6 combined, but his popular vote was only
6,208,859 to lus opponents’ 8,511,312. In the Presidential
Election of 1928 the figures were even more remarkable, for
in that case there was a straight fight between two candidates.
While Mr, I-Ioover s electoral vote was 444 (40 states) to Gover-
nor Smith’s 84 (8 states), the figures for the popular vote were:
Hoover, about 21,000,000; Smith, over 16,000,000, and while
Mr. Hoover’s electoral vote was the greatest ever gained by
any party in the history of the United States, up to that time,
Governor Smith’s popular vate was the greatest ever gained by
the Democratic Party to that year. More recent elections have
shown a similar discrepancy. In the Presidential Election of
1932, although Hoover polled nearly 16,000,000 votes against
Roosevelt’s 23,000,000, he gained only 59 electoral votes against
Roosevelt’s 472. Again in 1936 when Landon’s popular vote
was more than half as large as Roosevelt’s, Roosevelt carried
every state but two, scoring an electoral vote of 523 against his
opponent’s 8. In 1940 Roosevelt’s popular majority against
Wendell Wilkie was only 5,000,000 in a total poll of 439,000,000,
and yet his electorgl vote was 449 to 82. In 1944 Roosevelt’s
corresponding figures were 3,500,000, and 432 to 99. In 1948
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Truman’s popular majority was 2,100,000, and his electoral
vote 304 to 189. In 1952 Eisenhower’s popular majority was
6,600,000, and his electoral vote 442 to 8g. In 1956 his cor-
responding figures were 9,500,000 and 457 to 74.

None the less, 1t remains the fact that the President in the
United States is now popularly elected (that 1s, directly instead
of indirectly, as was the intention of the Fathers of the Constitu-
tion), but this 1s the only case among the foremost states of the
world in which the President at the same time is popularly
elected and is the real executive. These two facts in combination
make inevitable a non-parliamentary executive, for if Congress
could remove the President at will (he can he removed only by
impeachment), the electoral machinery would be utteily unreal,
whether in 1ts original form as stated in the Constitution or m
the popular form it has in practice assumed.

The powers of the President are very real, though the exercise
of them varies greatly with the personality of the President,
and in times of crisis they can become greater still. While it is
his business to execute the laws passed by Congress, he can and
does influence the actions of Congress in its legislation, First,
he delivers to Congress an Annual Message, erther in person or
through a deputy who reads it. But he may call Congress
together for the purpose of delivering a message more often if
he considers that the gravity of circumstances demands it. This
right can have a tremendous bearing upon the course of legis-
lation, especially if used by an orator who chooses to address
Congress in person, as, for example, did both Woodrow Wilson
and Tranklin Roosevelt. Secondly, the President can get a
member of Congress to embody his 1deas on a certain subject
in a bill. But 1t must be remembered that neither the President
nor any of his Cabinet Officers is allowed to take part in the
_business of either the Senate or the House of Representatives,

/ and therefore the power of the President to influence Congress
is Jargely conditioned by the state of parties in the Houses.
While the President is elected every four years, the House of
Representatives and a third of the Senate are elected every two;
so that, while it is probable that the wave of favour towards a
certain perty which has brought a particular man into the
Presidential Chair will also bring him a majority in the Houses,
it may well be that, at the next Congressional election,
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the President, who has still two years to run, will lose thus
backing *

But then the President has an important power at the other
end of the legislative process, which may easily neutralse the
effects of a minority of his party in the Houses After a bill has
passed both Houses, it cannot become law until the Piresident
has signed it. This signature he may refuse (he must notily
his refusal within ‘ten days), and if he does, the bill must go
back to Congress and be passed in each House by a clear two-
thirds majority Such a majority, as may be imagined, is very
difficult to achieve unless the President’s party 1s hopelessly
outnumbered. In practice, a bill vetoed by the President seldom
gains the necessary majority afterwards, and so the President’s
veto is a very potent weapon in his hands ’

Further than this, the President is Commander-in-Chief of
the Army and Navy; he has the function of making all the
important appomntments in the federal government, and the
conduct of foreign affairs is in his hands, though the Senate may
refuse its assent to certain appomtments, and a treaty made
by the President requires the ratification of two-thirds of the
Senate. Finally, the power to declare war belongs to Congress
as a whole, but clearly executive action may bring negotiation
to such a pass as to make war almost mevitable, -

Thus, though relations exist in the United States between
the executive and legislature, the intimacy of which varies with
party strength and the personality of the President, the two
powers are quite distinct, and 1t 15 safe to say that in no con-
stitutional state in the world to-day does there exist an officer
with such vast powers as those of the President of the American
Union. If he proposes to seek re-election, he is, of course, sub-
ject, as the time approaches, to the great party caucuses which
control the politics of America, but no more so than any other
politician i the country. But actually, during his four years of
office, so long as he does not act unconstitutionally, his power
remains unchecked, except in the ways we have mentioned, and
his position unchallenged. And if, at the last, public opinion is

1This 18 exactly what happened as a result of the Congressional Election of
1946, when the Republicans were returned with a majority in both The Senate

and the House of Representatives while the Democratic President Truman,
who as Vice-President I%d succeeded Frankln Roosevelt on his death m

1945, had still two years of his term to run:

7
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with him, he may frequently prevail over the opposition even of
an antipathetic Congress

I1I. THE PECULIAR EXECUTIVE OF THE SWISS CONFEDERATION

{5 executive system in the world is so deserving of attention
as that of Switzerland, for the founders of the Swiss Constitu-
tions of 1848 and 1874 would appear to have succeeded in a
project “which Ras Baffled the ingenwmity of all previous states-
manship, and especially that of France, namely, to combine the
merits and exclude the defects of both the parhamentary and
the non-patliamentary executive systems The Swiss executive,
the Tedeial Council, is a minstry elected, but not dismissible,
by each Federal Assembly. The actual Swiss executive thus
resembles at the same time both the nominal and real executive
of France; for, like the French President, the Swiss Federal
Council is elected by the legislature, and, 131{3 _the @ rench

inety it is the real executive, But again, in its immovabulity
over a certam period, once chosen by the Assembly, it resembles
the American i

’“;L Who, then, is the President of the Swiss Republic? The answer

is, there is no such person bécause there is no such office. The
wiss Federal Council is a body of geven ministers\elected by
the two houses of the legislature—the National Council and the

.Counctl of States—Gitting together ¥6 Torm aNational Assembly)
They are elected at the beginning of each new National Council
for the duration of that assemblyy namely, This is
an attempt to secure an executive power diffused or dispersed
among_a body of men, as distinct from such a power concen-
trated in the hands of one And the attempt appears to be
1S),1CCCSSf111; for, in the strictest sense of the term, these seven
hold the pewer equally among them. But because “there are
cértain duties, such as receiving foreign potentates and mini-
sters, that it is manifestly impossible for seven men to perform
simultaneouslyf one_of the seven is chosen by the National
A‘ésembly to act a¥Chairman of the Council for one year only.
§wiss democracy insists upon the pringiple of rotation, and no
‘man is allowed to hold the chairmanship for two years in
syccessiom.He gets a salary cqual to about £60 a year more than
each-of-the other six during hus year of office. This Chairman of
the Federal Council of Ministers is often familiarly referred to
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Executive.”

Thus the Swiss Council of Ministers is, at first sight, a parlia-
mentary execulive in a very emphatic sense. But, if we look
more deeply into its working, we find that it turns out in
practice to be fixed. The seven members of the Council elected
by the House need not be members of one of these Houses hefore
beng chosen though they generally are, but, if they are, as
soon as they are elected to the Council. they must resign their
seat in the (}hg_n}ber In other words, the election to a place in
the executive involves the resignation of the legislative function
The members of the Council at the € expiration of their three-
year term are frequently re-elected, and some of them have held
office successively for as long as fifteen years.

But i the matter of the relationship between the executive
and the legislature, Swiss practice offers a strong contrast to the
American. Whereas in the United States the only contact
between executive and legislature is_through the President’s

Messages, and none of h;s_MmliStls allowed in either House

of the Legislature, (n Switzerland)the M1msters _as heads Q,f
departments,.may attenid the sitlings of e __lt_mmﬂguse and may
take part freely in iigbggg And, indeed, Parliament looks to
them for guidance in its business of passing laws. Nevertheless,
the Ministers are not the leaders of the Houses, but their ser-
@s The Ministry has no partlsa.n character it stands out51de

pohcymgj the various partles in the Houses Its business is
@urely administrative) being concerned chiefly with such
federal affairs as the collection of national revenue and the
management of national undertakings, such as railways.

The most remarkable feature about the Executive in Switzer- g
land is its stability. "A§We have said, though the Houses elect «
the Ministers, they cannot dismiss them within the term of the+
Lower House, and, further, it is the common practice to re-elect
them if they desire it. If the National Council is dissolved before
the end of its normal three-year term, the first business of thes.
new one and of the Council of States is to elact the~Federal
Council, but in pragtice this generally means re-electing the

members of the last one. Thus the Federal Council has a
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~"’El_'emacutwe such as that of the Umted States, than that
Wthh h characterises Cabinet government as 1t exists, for
‘example, 1 Belglum and France Andyet, thoughitiselected by _
Parliament, it is more Eermanent even than the executive of the
{Umted States. Dicey, indeed, T likened the 'S—V_K-IISS iss Tederal Council
tm-gf directors of a_jomt-stock company, adding that
‘there T 10 mhore reason for altering its composition if it is doing
"fis work efficiently in the general interest than there 75 to alter
the mcmbershlp of such a board under similar circumstances,
Tt is said that the only sertous reform in the executive clepart—
ment suggested in Switzerland is that the élection of the Ministers
should be taken out of the hands of the National Assembly and
p]aced mn those of the people. If this were to happen, the only
reason which we now have for calling the Swiss executive a
sbarhamentary one would disappear, for it would in that case
become, to all intents and purposes, a fixed exccutive in the
American sense, except that the austere republicanism of
Switzerland would retain the diffused character of its executive
and popularly elect a body instead of an individual to whom
the choice of his cabinet is left, So, while the semi-parliamentar
executive which the founders of the Thud French Republic
intended to establish turned out to be a parliamentary executive
of a very extreme type,’ the parliamentary executive which the
Swiss Constitution contemplates 1s found on examination to be
more fixed and non-parhamentary in its working than any other
in Europe

IV. THE INTERESTING CASE OF TURKEY

The Turkey of to-day 1s very different from the Turkey of
the days before the First World War, The Turkish Empire was,
as a result of that war, dissolved, its former external dominions
being partitioned into new states under a tutelage other than
Turkish and mandated areas controlled by one or other of the
successful Allies. Turkey is now a fairly closely-knit, almost
national, state, confined very largely to its original Near-
Eastern home, Anatolia, with its true capital at Angora. But
more than this, an ancient despotism, the Sultanate, has been
supersedéd by a republican form of government, and the ancient

This charactenistic, as we have shown, has been gevived in the C
of the Fourth Republic (1946). e 2 the Constitution
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headship of the Mohammedan religion, the Caliphate, which was
vested m the Sultan, has gone the way of the secular office.
Though the old régime in Turkey was always regarded as an
absolute rnonarchy, attempts were made to constitutionalise it.
In 1876, Abdul Hamid II, under pressure from the Powers,
proclaimed a Constitution, but it remained a dead letter until
the Young Turk Revolution of 1908 overthrew Abdul Hamid,
when the Constitution was set to work. But though a Parlia-
ment met thereafter, the government remained, in fact, an
autocracy, and no real control was exercised by the Chamber of
Deputies The chagrin of the Turks at having “backed the
wrong horse” in the First World War, and their sentiment of
disgust at what they regarded as the feebleness of the Sultan in
failing to resist the indignities to which he was subjected during
the peace negotiations, spurred them mnto renewed action. When
the Sultan, at Constantinople, signed the Treaty of Sévres in
1919, the Turkish nation refused to ratify it, and from their
new centre at Angora they organised so vigorous a resistance
that they forced the Allies to agree to a new treaty after two
conferences at Lausanne in 1922-3 This latter treaty brought
the Turks back into Consiantinople and Thrace.

Meanwhile, a Parhiament, under the arrangements of the
Constitution revived in 1908, assembled at Angora, and it
assumed a constituent mandate which it did not by right
possess, It worked directly under the influence of one of the
few great men that modern Turkey has produced, Mustapha
Kemal (later known as Kemal Ataturk, a title of the highest
honour m Turkey), a soldier and statesman whose views were
very markedly coloured by Western ideas. This Assembly so
amended the original Constitution as in fact to abolish it and
write a new one On 2gth October, 1923, with only half (158)
of the members present, it unanimously elected Kemal Presi-
dent of the Turkish Republic -

The President under that Constitution was granted a remark-
able sweep of powers. Having been elected by the legislature—
the Grand National Assembly, consisting of one Chamber—
hemglts term, which i§ four yearsbut is eligible
for re-election. o far, he tesembles, Tn~soffie respects,.the.
President i France, and m others the EedemLCgl_I_l_q_il_jﬂ[

I

Switzerfand. Next, he works through a Cabinet with a Prive
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Minister, but he chooses the Premier and approves the appoint-
ment of every member of the Cabinet. Again, on all legislation
passed by the Assembly he has a veto, which, however, he must
exercise, ke the American President, within ten days; but, as
the Assembly can override his objections by passing the law
agan by a bare majority, in this respect the Turkish President
is not so powerful as the American President, whose veto, it
will be recalled, requires a two-thirds negative majority in both
Houses to make it ineffective. But in practice the Turkish
President may be more powerful, for, since he is the leader of the
party organisation of the majority party in the Assembly which
elects him, he can, in fact, effectively sway that Assembly,
Besides this, he selects the President of the Assembly, the holder
of an office equivalent to that of the Speaker in the British
House of Commons, and thus may hold what is virtually a
four-fold presidency—of_the Republic, of the Cabinct, of the
Assembly, and of the majority Paity therein. This is something
unique among constitutions with CABITET governments, for it
is the only one where the elected President, working through a
cabinet of ministers, yet remains the real executive, Yet it is
hardly a fixed executive, in the American sense, singe the
dissolution of-the Assembly ends the term of the Presidency.>

Under Kemal Ataturk, who died in 1938, the Turkish Repub-
lic was an enhightened despotism, if not a dictatorship Nor did
it change much in this respect under his successor, General
Ismet Inony, though the latter was hardly of Ataturk’s stature.
For a long time one-party government iemained, with an
increasing tendency towards a totalitarian system. The result
was such a profound electoral apathy that in the late 1930's
an official opposition was pérmitted in the National Assembly.
At first the numbers of the Opposition were strictly limited,
but the restriction was afterwards removed. This new freedom
had a vitalising effect on Turkish political life, as was proved
at the election of 1950 when the Democrats scored a remark-
able victory over the People’s Republican Party, which Ataturk
had founded, obtaining 434 seats in the Assembly; whereupon
President Indni resigned in favour of the leader of the Demo-
crats. Here was the first example in modern history of a
Dictatorship voluntarily surrendering 1ts power in response to
the popular will—a triumph indeed for constitutionalism
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V. COMPARATIVE ADVANTAGES OF PARLIAMENTARY AND FIXED
EXECUTIVES

From this discussion of the two fundamentally distinct types
of executive in the modern world there emerge one or two
points which need emphasis( Firs}, we observe that our own
country is the general inspirer~of the parliamentary executive
wherever it appears, being the model upon which all the others
are based. It is interesting, therefore, to note that in England
the executive was originally a non-parliamentary one and in

iname remains so, for every minister is the servant of the Crown,

and is still nominally appointed and dismissible thereby. But,
as we have seen, the modern democratic electorate has come,
m effect, Lo elect the Prime Minister as well as the House of
Commons, for, though it is true that the Prime Minister-to-he is
elected not as such but as a Member of Parliament, the con-
ventional operation of the constitution assures that the leader
of the majority party will, in fact, be the head of the govern-
ment.

Which, then, of these types of executive, we may usefully
ask, better serves the purposes and the good of democracy?
As to the parliamentary executive, since it is founded, where it
is most real, on a party system, there is a danger that it may
become the slave ot the legislature whicli creates it. While this
system implies that the legislature and exe¢iitive can hardly
ever come into serious conflict, the executive may come to
reflect not only the permanent will of the legislature but its
transient moods and passions, and hence those also of the:
electorate, which may be even more fickle. Freedom from this
danger is the advantage of the fixed executive, for, in the first
place, executive action often demands that, for the good of the
state, it shall be untrammelled, and in the second, a man in the’
position, for example, of the President of the United States may,
in his independence of such control, become a true leader and
thus save democracy from its greatest peril—that of being no
better as a whole than the lowest member of it.!

Yet a fixed executive, which is popularly elected, as in the
United States, is clearly more directly subject to popular passion
than is an executiye dependent upon the legislature. But its

1See, for example, Emile Faguet: The Culf of Incompelence.
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great advantage is that, once elected, 1t cannot be disturbed by
the whims of party feeling and the shifting criterion of bye-
elections. As we have said, a parliamentary executive, to be
stable, reqwlres an established and well-délined party /_system.
‘Wheére it has this, as in Brilain, it works well. Where 1t has not,
as in France, the composition of the executive 1s constantly
changing, which is a bad feature in any government. The
safeguard we have noticed 1n the original constitution of Czecho-
slovakia, where a serious government defeat in itself could not
force a resignation, is a good plan, especially in a newly-founded
political orgamsation, which requires, more than anything else,
practice in the working of democratic machinery. But constitu~
tional safeguards in themselves are of hittle value. A parliamen-
tary executive can easily become corrupt, wit with the connivance
of an assembly itself ot above corruption, which was to some
extent true in England under Walpole. Agam, it is evident from
the political history of Europe between the two world wars that
in a state where the constitution 1s a dead lettera pg_ﬂ@mentary
executive becomes first fixed and then tyrannical, which is
what hz happeriéd both in 1 Italy under ‘Mussolini and 1n Germany
under Hifler, ~ ~ 7

Mussohm, in fact, soon after he became Prime Minister,
passed a law giving himself the title of Head of the Government
and making himself, as such, independent of any parliamentary
vote of censure or no-confidence. Moreover, by establishing the
Fascist Grand Council in 1928 as “the supreme organ co-
ordinating all the activities of the régime which arose out of the
Revolution of 1gz2” he, in effect, abolished the Cabinet as the
responsible body of Ministers. In short, the legislature in
Fascist Italy became a mere registry office of the despots
decrees, akin to the “packed” parliaments of the Tudors in
England or to the Parlements of the French kings of the pre-
Revolutionary epoch. Something similar happened in Germany
under Hitler, What was known as Hitler’s Cabinet was not a
“collegial body,” in which the Chancellor of the Reich was
primus inter pares, as he had been in the Weimar Republic, but
a council of leaders (Fihrervat) which the Fuhrer gathered
rqund hisr in order to keep himself informed of what was
happening in the major departments of state without reference
to an elected assembly or the electorate. These two examples of
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the way in which a parliamentary executive can be perverted
to a dictatorship show how easily constitutional rights can be
lost if the electorate and the legislature do not exercise that
eternal vigilance over the executive which is the price of hiberty.

The conclusion to which we are driven is that both types of
executive require, for their proper working, a political experi-
ence which 15 necessarily lacking in the néwer states of the
world. The problem for such new states, therefore, is to find the
most stable form of government, consistently with the security
of popular rights, during the period necessary for experience to
be gained. And it 1s probable that this stability is to besecured
more certainly through the device of the parliamentary
executive than through that of the non-parliamentary. For a
parliamentary system imposes a check upon the executive at
one remove from the politically ill-educated mass. The repre-
sentative House, which supplies the check on the executive in
this case, meanwhile gains experience by the constant exercise
of parliamentary functions. And when at length the parlia-
mentary electorate has settled down to a proper working of
elections, 1t will probably be in a better position to destroy a
corrupt house of deputies, conniving at an inefficient executive,
than it would be, after the same lapse of time, to prevent the
practice of tyranny by an executive free from control over the
period for which it is elected.
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SUBJECTS FOR ESSAYS

1 Show how a fixed executive may have either a democratic or a despotic
tendency.

2. What changes has usage introduced in the system of Presidential Election,
as originally stated in the Constitution of the United States?

3 Explain the powers of the President in the United States In what sense
1s he a real executive?

““An American President can, 1f he chooses, run counter to the opinion

of Congress '’ Elucidate this statement

5. Explain what 1s meant by a diffused executive power and show how this
15 more nearly achieved in the Swiss Republic than in any other modern state

6. In what respects is the Swiss Executive unique among executives 1n
modern states?

%. Discuss the powers of the President in the Turkish Republc,

8, Compare and contrast Cabinet Government in the United Kingdom with
Presidential Government in the United States

9. In what sense did the Fascist and Naz: Dictatorships establish a fixed
executive?

10 Which of the two sorts of executive—parlhiamentary and non-parha-
mentary—do you consider the mere compatible with popular sovereignty?



CHAPTER XII

THE JUDICIARY

I. THE INDEPENDENCE OF THE JUDICIAL DEPARTMENT OF
GOVERNMENT

A D1scussION of judicial systems, classified, as we have classified
them, on the ground of the difference between the Rule of Law
and Administrative Law, arises directly out of an examination
of executive systems, for it is especially on account of the dis-
tinction between the judiciary and the executive that this
division is made. What we have called Common Law States,
like our own, which have developed this Rule of Law, are
identified by the complete freedom of the judicial body from
administrative (or executive) interference, while those we have
designated Prerogative States allow a certain branch of law,
called Administrative Law, to be controlled by the executive.
Tt is with this distinction that this chapter will be chiefly con-
cerned, but before coming to this in detail it will be well for us
to deal with some more general features of the judiciary. A
study of the judicial department of government, as such, is g
highly technical matter and belongs rather.ta jurisprudence
thah fo politics. But, clearly, an introduction to comparative
politics would be incomplete without some treatment of the
judiciary, inasmuch as it is everywhere one of the three
great organs of government and is closely associated with the
powers of the other two and with the rights and duties of the
governed.

In discussing, in Chapter X, the theory of the separation of
powers; we pointed out, it will be remembered, that in its
extreme interpretation this doctrine means the complete isola-
tion of the three departments from one another, but that, in a
broader sense, it means merely that the three powers shall be in
separate hands. The extreme interpretation is impossible 6f
achievernent in practice under modern conditions, since the

255
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business of a constitutional government is so complex that it
cannot define the area of each"a“ewpar’cment in such a manner 8§
toleaye each mdependent and supreme in its allotted sphere;
for, as H. J. @ask";gg;d “the ‘the separation of powers does not
mean the equal Balance of powers. " In a truly constitutional
state, even where the executive is a non-parliamentary one, the
legislature ought to be and is able to secure that executive acts
broadly carry out its will, and we have seen that in the very
state where the doctrine of the separation of powers was of the
essence of its first Constitution—namely, France—that doctrine
has since been so far modified as to imntroduce in the Constitution
of both the Third and the Fourth Republics the system of the
parhamentary executive which makes the executive a part—a
committee, in fact—of the legislature. Again, there should, and
does exist, under a good system of government, a prerogative of
pardon or reprieve in the hands of the exec cutive which may
“hereby check or undo the too harsh dec151ons of the ]ud1c1ary
And, further, it is always the business of a legislafure, within the
imits of its competence, to secure that, if the tendency of the
judiciary is deemed to be against good policy, it shall be reversed
by legislation These instances show the mteraction of the three
departments
But in the broader sense—that the three powers shall be in
separate hands—all_modern constitutional states conform to
the_ideal of separation of pawers, for in no case to-day is the
body that performs one function identical with those that
perform the other two As to the legislature and executive,
the separation obviously exists in the case of a state with a
non-parliamentary executive. It also exists fo a certain degree
in a state whose executive is a-parhamentary one, for the exe-
cutive is only a part of the legislature and not the whole of it.
As to the execufivé and the jud1c1ary, there are one 6r two
exceptions which hardly touch the main truth that they are
different bodies. For example, in_Britain the Lord Chancellor,
the highest judicial dignitary in the land, is a_member of the
Cabinet, besides being, ex officio, Chairman of the House of
Lords, and hence the occupancy of the Woolsack changes with
a change of government. Also the Lords of f Appeal are members
of the House of of Lords, but this is due to the fact that the Ho House
of Lords is still the final Court of Appgal; and just as an
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ordinary peer has nothing to do with the work of this judical
body, so the Lords of Appeal ordmarily iake no part.in_the

olitical business of the Lords. In most Cabinets on the Conti-
m Minister of Justlce but he is not always a
judge. Only 1n the United States is it true that there is no
representative of the judicial body in the executive and _vice-
versa. But these are exceptxons which prove the rule, andr
remains one of the maxims of constitutionalism that the
judiciary ought to be flee from coqggglwm its own department
though tHe question arises, what are the limits of that depart-
ment?

In Hgg_sua.nee-@f-i,hls-mamm of. mdependcnce the tenure of
judges in most constitutional states is permanent, thatis tos say,
they hold _ofﬁcaJ&hlle__Lh_ey are of good behaviour’—i.e., not
guilty. of any_crime. known to the law—and tligir tenure is
therefore not subject to the fluctuations of electoral results as
are the other two branches of govemment Two great exceptions
to this are@ﬁ?&rlag_cl?where the judges are elected by the two
Federal Chambers, s sifting together, for six years (but even Tiére
re-election is so frequent as in many ca$eS to achieve, to all
intents and purposes, a permanent tenure of office), and some
of the individual states of the United States in America, where
the Mopular electlon for a term (mn some casesas short
as two years) gbtaigs. Such a | system leads to all sorts of abuses
and corruptions. It does not, of course, apply to the Fedéral
]ud"“ ciary in {he United States, where the ‘appointment, made
by the President with the advice and sanction of the Serate,

1s for I

@andldates for the Bench of Judges are selected
bL'C' onipetitive examination (a system of appointment which
obtains universally in France for all permanent government
posts—even for school teachers) under the direction of the
Minister of Justice, and they pass from one grade to another of
the courts by seniority and merit/They cannot he.remaved by
either the legislature or the executive, but_only by a.superior
court. (Comseil Supérieur de la Magistrature) of which the

N

Pre51dent of the Republic is president and which, ch, under the

Consfitution of tly_eCEuun epublic, consists of@u&teeﬁ\
mem be S) In reat Bntam judges)are appointed in theory_%y

t & Queen, 1 pIac by & Tord Chancellor, and their right to
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hold office while of good behaviour was definitely established by
the AﬁWox). They can be removed only as the
result of an address of both Houses of Parliament {o that end,
but as no such address has ever been presented since the passing
of the Act the permanency of their tenure is manifest. In the
United States judges of the Supreme Court can be removed
only by the process of impeachmént Before Congress.:

‘Thus, though the executive, or a part 6f it, in most cases
dppgigt?ﬁgi%%rﬁrally speaking_their removal is in the
hands of ihe legislature, or, (at any raf raﬁen,_ult_;s_“antlrely out51de
the control of the . executwe Thus are the ultimate rights of the
governed in most constitutional states doubly secured, since
the judges, on whom largely rests in the last resort the guarantee
of those rights, are not appointed by a process in which the
notorious fickleness of democracies plays any part, and they are
given a security of tenure which raises them above the exigen-
cies of political expediency. Having shown in what respects the
judiciary is independent of the other two departments, we have
now to examine what ﬂuence the judiciary can bring to b_g@

&f_(i) the legislature andS) the execative.) -

1I. THE JUDICIARY AND THE LEGISLATURE

We have said that the business of the legislature is to make
the law, and that of the judiciary to “decide upon the applica~
tion of the existing law in individual cases”; in other words, to
punish the Transgressorsof the Jaw. Buf'we have also seen that
inmany states the judges actually make law by their decisions.
This-caselEW) orCindge-made. [Awyis characteristic” ather of
Common Law States, like Great Britain, than of Prerogative
States, like France (though it is a curious fact that the adminis-
trative courts, as distinct from the judicial courts, in France,
do actually use this process).

The principle of judge-made law is founded upon the force
of precedent; that is to say, the previous decisions of judges are
generally regarded as binding on WMr cases,
though variations on these decisions accrue with time, the
previous decision merely standing as a guide. In this way, in
"Anglo-Saxon states, new law is grafted on the old, entirely apart

1President Reesevelt's attempt in 1937 to fix a ratiring age at 70 completel
failed. See earlier, p. 108. 37 g ag 7 P y
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from the work of the legislature, so that whether the judge
follows a precedent or creates one he may fairly be said to make
law. Thus, a great English authonty, the late Professor Dicey,
spoke of the “essentially legislative authority” of judges, and a
great American judge, the late Mr (Tustice Holmes) s said “judges_

do and must Jegislate ”’
his case-law implies an important characteristic of Common

Law States, that m such there is no codlﬁcation of the law: that

, s e

specml cm:umstances But in those states where  the law has, as
in most Continental states, long been codified, thig buxldmg-up
of law by the judges is not Pgs§1ble In Eran’cgz for example,
wher ere _tbf‘__ law has been codified since the tnne of Napoleon the
judges are expressly Tork rbldden to build Up.¢ case—law They have
thﬁﬁm"{' and if the code is defgc_gyg as to the
particular case before the court, the i udge may give a decision,
but 1t will in no sense be binding in ﬁ'#ure cases. Now, under the
Corfifiion Law System §iich a decision would be held to be good
law for the future. There are advantages and disadvantages in
both systems. In Common Law States, the lawyer is certain of
his ground where heTsTﬂ'é“eYHﬁg w1th  precedents and 1s not subJ ect
oTe"\TVTlm of 4 judge or the _ambiguous phrasing gof a codified
law. ®n the other hand, the mass of precedent decisions has
Become so tangled, confused and confiicting that it is often
difficult for lawyers to discover what the law really is In states
with a codified law, judges are in one sense freer than ours, since
they are not controlled by precedents, andﬁ Eyhen a _case arises
outside the ex1st1ng code they can concentrate on doing justice
w1thoﬂav1n5 to watch that the precede;nt of a Jearned pre-

pubagpptintttes ey

are more <:1rcumscr1bed since only the legislature can alter the
law, either by the passage of special laws, or by permitting a
new codification; whereas Common Law judges can by their
reasoning and judgments make new law 6 long as their
decisions are not in conflict with Statute Law. All'this, of course,
does not affectthe poiwer of the Teglslature to alter by statute
any previous decisions, however venerable, of any judges, H6w- -
ever eminent, or to mipdify a legal code, always provided that
the legislature is acting within the powers granted to it by the
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constitution, and a study of the relation between the judiciary
and the legislature in connection with some of the subjects we
have earlier touched upon—the unitary and federal state, the
flexible and rigid constitution—is extremely helpful here.

We have said that in a unitary state the central legislature
1 supreme, except for restrictions, if any, placed upon it by
the constitution, while in a fedcral state the federal lcgislature
is imited both by the fact that 1t shares its powers with the
sfates and by the fact that the COl’lStlt ion is rlgld As to the
constitution, we have shown that®fere it is flexible the
supremacy of the le legislature is undisputed, and where it is rigid
its supremacy is modified to the extent of restr1ct1ons placed
upon it in The matter of constitutional law-makmg What part
does the ]'—aiaﬁi’"f“ﬁlay ifrsegifig thaf these conditions are ful-
filléd? In examining the unitary state, we saw that in the case
of the United Kingdom, for example, the ]udges are bound to

apply laws passed by Parliament, without question If statute
law conflicts with common Jaw, il _the common law must go in that

particular case, The judges have, of coutse, 2 certain p power of
interpretation with regard to any statute, since the “powers,
however extraordinary, which are conferred or sanctioned by
statute, are never really unlimited, for they are confined by the
words of the Act itself,” but the judges may not go outside the
words; and if the words badly express the intention of Parlia-
ment, then the application of the Act may be something quite
different from what was intended by those who passed it. Again,
in a unitary state there is no possibility of the judges being
called upon to decide disputes between the central parliament
and other bodies within the state, because those other bodies
have 16 fights except those bestowed upon them by the ce e central
1eg1slature
But in federal states the position is different. In most of these
the powers of the judiciary, as compared with the legislature,
are much greater than in unitary states. In the United States,
for exarnplea%t the legislature but the Constitution is supreme,
and this fact gives the judiciary a power which makes it a
co-ordinate organ with the legislature and the executive. The
%ﬁ_ﬁ%ﬁi—;ﬂd for that matter, the state judges, too—
d their prime duty to safeguard the Constitation and to

treat as void every legislative act, of either Congress or a state
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legislature, which is inconsistent with the Constitution. They
cannot, indeed, abolish such a law, but they are bound tg treat
it as void in all cases before the Court arising out of it. Thus the

judicial department of government in the United States has a
competence far beyond that of the judiciary in the United
Kingdom.

The powers of the judiciary vary greatly from one_federal
state to another. In Australia, for instance, where the position of
the Tederal judiciary approaches most closely to that of the
United States, most of the powers of the Commonwealth and
the_ states are concurrent, and consequently quite a large
proportion of constitutional issues determined by the High
Court relate to the demarcation of the boundary line betiween
federal and state powers, In fact, the main difference between
Australia and the United States in this respect is that the
Australian High Court may entertain appeals concerning state 4
law, which the United States Supreme Court has no pawer
to do. InGermany)under the Weimar Republic the powers of
the federal judgesto interpret the Constitution were not nearly <
so great as they areNn U.S A. and Australia, because the Con-
stitution said that t ederal law overrode state law, but
where a question arose whether a certain state law was incom-
patible with federal law, an appeal lay to the federal judiciary.
In(_§w1tzerl£ﬁd no such interpretative power exists, and in this
mmpotence of its judiciary Switzerland is unique among federal
stafes

és to flexible constitutions, we have shown that under them
dhefe is no place for a juchcial-pawer above the legislative power.
In such states as Qreat BritaixpandQNew Zealayﬁ’, no Act of
Parliament can be TrcoEstitittional. In the asé of rigid con-
stitutions in unifary states, as in France and Belgium, we might
expect 10 fifid a court with power to decide on the unconstitu-
tionality of the acts of their legislatures; {m the evént of Their
being_deemed to_have Contravened the condifions af fhe
constitution _and the parliament to have acted beyond its
competence as Taid down therein. If, for example, a law were
passed by the French Chambers extending the term . af_fhHe
Presidency, this would certainly be a breach of the Constitertion,
which cannot be alteged except by the special process of amend-
ment laid down m {he Constitution, as already described. Yet
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the fact remains that there is no such court either in France or
in Belgium, no judge in either state ever having pronounced a
statute unconstitutional. Dicey explains this absence of judicial
power by saying that most French (and Belgian) statesmen
“may well have thought . . . that . . . possible parliamentary
invasions of the Constitution were a less evil than the participa-
tion of the judges in political conflicts.” Yet many French
critics have urged that a power to restrict the competence of
Parliament should be bestowed upon the judiciary, which
should have the final right to declare a law unconstitutional, a
power that was, for example, granted to the judiciary in Norway
in 1904, in Rumania i 1912, and in Italy under the Republican
Constitution of 1947

The conclusion from these remarks is irresistible. It is that
m all constitutional states the judicial body is given a status
free from capricious or whimsical interferences and a security
of tenure that Iifts it above the fear of acting agamst its con-
science, that, except in federa] states for the most part, the
judicial department of government is bound to 1mpose the laws
passed by the legislative department; and that m ‘most federal
states it has the power either to refuse to 1mpose any law passed
by the federal legislature which 1t considers to be beyond that

body’s const1tut10nal competence, or to dec1de in_cases where

between fhe jadiciary and the executjve is not so easily stated,

as we shall now see,
N

III. THE RULE OF LAW

We have said in an earlier chapter that one of the funda-
mental legal safegnards enjoyed by citizens of what we may
call the Anglo-Saxon states—i e., the United Kingdom, the
British Self-governing Dominions, and the United States—is
that principle which is summed up in the expression, the¢Rule™

i Law @{)cey, a great authority, said that we mean by this
¢T6t only that With us 1io Wan 18 above the 15 Iawybut (what 1s a
different thmg) that here every man, whatever be hi h1s rank or
¢ondition, is subject to the ordinary law of the realm and
ammable to the ]urlsdlctlon of the ordmary tnbunalsj’ Now,
this is by?fc?rﬁé"ans a right enjoyed in common by the c1t1zens

of all modern constitutional siates, as we shall show in this and
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the next section. We have distinguished the states which enjoy
this right from the rest by calling the first Common Law States
and the second Prerogative States, and in examining the two
types we shall take Britain as typical of the one and France as
typical of the other.

This Rule of Law is at the base of the British Constitution,
not because it is guaranteed by the Constitution (as rights are
frequently secured in documents) but because the Constitution
has gradually grown up out of the constant recognition of it.
As Dicey puts it, "the rules which in foreign countries naturally,
form part of a constitutional code, are, in gnglish:gpealgingl
stafes, not the source, but_ the consequence of the rights of
individuals, as defined and enforced by, the Courls.”” This Rule,
theti, places the judiciary not only in a condition of freedom
from interference on the part of the executive, but in a positive
superiority to it in respect of its individual members, since
“every official from the Prime Minister down to a constable or
a collector of taxes is umder the same Tesponsibility for every
act done without legal justification as any other citizen.y.-
Officials in this country are constantly brought before the Courts
and made liable to punishment or the payment of damages for
acts done 1 their legal capacity, but in excess of their lawful
authority This fact was implicit among the rights of English-
men from very early days. We find it broadly present in Magna
Carta (1215) and still more distinctly in the Petition of Right
(1628) and in the Habeas Corpus Act (1679) The reason for this
recurrent enforcement was that the Crown in earlier days always
tried to arrogate to itself an executive prerogative inimical to
the Common Law——i 2., contrary to the decisions of the judges
—or to make the tenure of judges dependent on its will. This
prerogative, to which the Crown from time o time laid claim,
it was allowed to hold under the Tudors, but against the Stuart
abuses Parliament became extremely vocal in its defence of
traditional rights™The Rule of Law was established beyond
dispute in the face of the last attempt to restore the Crown
prerogative by George 111, for in 1763 John Wilkes, who had
attacked the Kimng's Speech in his paper, The North Briton,
gained {1,000 damages from the Home Secretary for'wremgfal
arrest on a General Warrant. In this last case, not only was the
private citizen secured against arbitrary action on the part of
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a government official, but that government official found himself
entirely unprotected against the processes of ordinaiy law, even
though he may have been conceived to be acting in his purely
official capacity or in the inteiests of the state.

! In those states which enjoy the Rule of Law, therefore, the
judges are the ultimate guardians of individual rights in every
case that may arise under Common Law, Statute Law and
(under rigid constitutions which make this a separate branch)
Constitutional Law. Nothing that the executive of itself can
do can affect the attitude of the Courts towards breaches of the
law by state officials. It is true that at any moment certain
rights, hitherto existing, may bc abrogated by Act of Parlia-
ment (which indeed may be and probably is passed at the
instigation of the executive) and that it would then be the
business of the judges to enforce the law so made. It may even
be that such a statute would deprive the judges of power to
control executive acts in certain cases. But the point is that not
until such a law is passed and only in respect of the particular
class of acts indicated in the statute could the independence of
the judiciary be affected. Such modifications of the Rule of Law
we shall discuss in the last section of this chapter.

Britain is not alone, as we have already remarked, in the
enjoyment of this Rule of Law, for, besides the Sclf-governing
Dominions and the United States, it exists in Belgium and, on
paper at least, in most states of Latin America. In all these
states the Rule belongs to the Constitution in spite of the great-
est differences between them, for some are unitary and some
federal states, not all have rigid constitutions, and some have
parliamentary, while others have non-parliamentary, executives.
The existence of the Rule of Law in the case of the Anglo-Saxon
states is explained by the fact of their common English origin.
Its existence in Belgium, which in this respect is unique on the
Continent of Europe, is due to British influence upon the state
during the critical period of the establishment of its independent
sovereignty which was finally achieved in 1839. In the case of
the Latin-American states, it is duc to the fact that they have
rather imitated the United States than perpetuated the tradi-
troiof-the Latin states of their origin. In all other cases the
reason for the existence of the Rule of Law is clear. The original
English colonists in various parts of the globe carried with them
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the tradition of the English Common Law, and this was a part
of their very social substance long before their constitutions
came to be written. So that, where Continental states which
know nothing of this Rule of Law have secured the nights of
the individual through their constitutions, these original British
Dominions had no need so to safeguard them. Thus the con-
stitution in each of these latter states has not affected the Rule
of Law, or else it has only strengthened 1t, as, for example, 1n
the United States where the Constitution categorically asserts
that “the judicial power shall extend to all cases in law and
equity, arising under the Constitution.”

We shall now examine how, in those states where the Rule
of Law does not obtain—i.e., those which we have called Prero-
gative States—a special type of law protects state officials n
the execution of their official duty.

1V, ADMINISTRATIVE LAW «~

We speak of Administrative Law by way of translating the
French term, Droit Administraiif, which is, strictly, untrans-
latable into English, and the want of a true English equivalent
for it, as Dicey has said, is due to the non-recognition of the
thing itself. The language of the French authorities on the
subject describes something which is quite foreign to an English-
man. Admlmstratlve Law, says one, 1s the body of rules which _
reggﬂi{g_ﬂl@.ﬂa,ﬂ ng of the & administrative authonty towards
“private citizens, and determines the position of state alficials,

e Tiphts and Lial hablf’fes of private citizens in their deahngs with_
the_s; officials as representatwes of the state, and the. pngcgd_ure
'by" "By Which these rights and liabilities are enforced. In short, we
“may y say that 1@?‘&135‘&&«3 is 2 distinction between public
and private law, aiid-that the effect of this division of law on the

({udiciaryis that the ordinary courts are not competent to deal

Wlth cases arising out of acts of the executive (or admmlstratlve)
department of government, whether concerning the rights and
habilities of state officials or the rights and habilities of the
citizen 1n his relations with them.

The effect of this system is to make the “admimstration the
arbitrary judge of 1ts _own conduct.” The system 1s jnherent 1n
French history. In the eighteenth century there were such
frequent conflicts between the royal admimstration and the law
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courts that by the time of the Revolution the interference of
the courts to the detriment of good government was regarded
WRH 1ust1ﬁable susp1c1on and under the mﬁuence of the doc-

functions quite distinct and'forbade the courts to take any
acuon that mnvaded the execufive Teld N apoleon maintaméd
this distinction, which has with varations survived to this
da
'BI,hus _in France there grew up two distinct sets of courts—
]qulal courts and adntinistrative cotirts. Before the first came
crumnaI’(’éasEs\ and™cases of pfivgte law— e., between one
private citizen and afistlerd Béfore the second came cases of
public law—i.e., between the , overnment and-its officials, or
between prlvate citizens an overnment_officials. This appar-
ently left the piivate citizen without protection against the
state official, but, in view of certain modifications of the original
position in France, the words of ‘Lowgl])pnwthﬁ%,sub]ggt-:j:hat
"““the government has always a_free hand and can violate the
law if it wants to do so without having anything to fear from
the ordinary courts”—require some qualification.{For in 1872
there was established in France an independent Conflict Court
to decide in doubtful cases whether the judicial or the admin-
istrative department had jurisdiction, so that the judicial court
might not of ils own authority encroach on the administration
and the administrative-court-should-not ha,v&ihcqudmml court
Tt its mercy_LT o _secure impartiality this” Comflct-tourt was
k composed of nine mem'tfjs—three chosen by the highest judicial
court (the Court of Cassation) <three by the highest admims-
tratwe court (the Council of State), and two more chosen by
these six, the ninth member being the Muuster of Justice (a
member of the Cabinet) who acted as president, The eight
members held office for ¢fiTee yearspbut were ehgxble to be and

of COuUTSE, commded ‘with that of the CgiEmet to_which he
belonged.

This system of administrative law, as we have said, has been
adepted in most Continental states whose judiciaries manifest
in this respect narrower or wider variations of the French
model. In Germany, for example, in each of the separate states
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which went to form the Empire there was already an adminis-
trative law to protect public servants, and, under the Imperial
Constitution of 1871, the Bundesrai (as the Upper Chamber
was then called) was made the chief administrative council of
the Empire. Under the Constitution of the Weimar Republic
the distinction between administrative and judicial courts was
retained. I Sw1tzerlgrigkm)§}so the distinction is made, but here
he judigia%isi completely subordiiiated To the legislature and
execulive, and administrative jurisdiction s in the hands of the
Federal Council (Executive) with an appeal lying to the Federal
Kssembly (Legislature). In Italy administrative and judicial

courts have also been traditionally differentiated, but not so
sharply as in Irance.

V. JUDICIARIES UNDER THE TWO SYSTEMS COMPARED

If we closely examine these two legal systems, as they were
and as they are, we are struck by some of thewr ultimate like-
nesses no less than by their superficial differences. ‘With the
passage of time and the progress of constitutional checks, the
administrative courts_in _Continental states, and_particularly
in France, have lost much of their former absoluteness.”Under
Nhg_g(')mleon,-fE)r_exegmple, the powers of the Council of State were
all but despotic in deaiding administrative cases ond in spite
of revolutions in a democratic direction—e g., in 1830 and 1848
—the mmmunity of the executive from the ordinary processes
of law remained almost untouched,.-But after the fall of the
Second Empire (1852-1871) and during the existence of the
Third Republic, much modification went on As we showed, the
Conflict Court was equally representative of the ordinary
judicial body and of the administrative judiciary, though the
fact that its president was a member of the government of the
day ensured to the executive that its interests would be
safeguardedwrAfter the Liberation in the Second World War
the system was revived and consolidated by a special Decree
of July 31, 1945, which reconstituted the Council of State.~

Again, looking at the English system historically, we find
that ideas current in the sixteenth and seventeenth centuries
were not altogether opposed to the establishment of sbrretining
very like an adminisrative system of law»The Tudors and the
Stuarts were supported by those who were ready to assert that
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the administration had a discretionary power which could not
be controlled by any court of judges. Such couits as Star
Chamber, the Council of the North, and the Court of High
C’pfm?mission, for example, were, to allantents.and purposes,
admumistrative courts completely in the hands of the executive,
which in those days was actually the Crowny Lawyers, like Sir
Trancis Bacon, if they had had their way, would have succeeded
in establishing in England an administrative system distinct
from the ordinary law. Their object was defeated by the failure
of the Stuarts in the Civil War and the triumph of the tradi-
tional respect for the principle of equality before the law which
was reinforced by the statutory arrangements arising out of
the Revolution of 1633.

We have observed earlier that the progress of collectivist
legislation, establishing new social services—e.g., National
Insurance—tends to give new powers to the executive branch
of government in Br%iiin, This drift, indeed, 1s inevitable under
modem democracyLegislatures in great industral communi-
ties, like Britain and the U.S.A., with an ever-increasing burden
of social law-making imposed upon them, simply cannot
compile statutes in such detail as to meet every possible
contingency in operation. The result is that “admimstrative
bodies find themselves compelled not only to undertake judicial
duties but also to perform them in such a way that the courts
are excluded from scrutiny in their operations,” For example,
in Britain it has been demided that, if no particular method is
detailed in a statute, the government department concerned
with its execution may adopt what procedure it thinks best
without interference from the Courtss Or where a method is
outlined it often equally results in the virtual independence of
the executive from judicial interference/ For example, the
National Insurance Act of rgrx (the first of a series of such
statutes, culminating in the Comprehensive Act which came mto
effect in 1948) established a body of Insurance Commissioners,
appointed by the Treasury, with powers to make regulations
and with judicial authority/ Under the Act any disputed
claim was to be decided by the Commissioners, with
arrEppeal to a court of Referees and a final appeal to an
Umpire; Thus the ordinary law courts were excluded, and no
Commissioner or Referee or Umpire was a judge. Similarly,
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in the United States, it has been decided by the highest Court
that “the decisions of the Secretary of Labour in all immigra-
tion cases are final, /

These developments are an unavoidable concomitant of this
sort of legislation which demands an expert administrative
knowledge to which judges in the ordinary way cannot pretend,.

oreover, the extension of the duties of the state, discharged
by the administration, necessitates the grant to that department
of powers which allow for the expeditious treatment and quick
decisions demanded by the multifarious claims involved. The
weakness, through its ponderousness, of the Rule of Law, is
again seen 1n times of stress, as, for example, during the two
World Wars, when, under the Defence Regulations in Britain,
many new tribunals, outside the judiciary, were set up. This
manifestation, as it has been called, of ‘“the encroaching temper
of the ever-expanding executive” is clearly a danger, and unless
carefully watched, obviously threatens the ramparts of liberty.
“It would be strange,” as a great English judge, the late Lord
Sankey, once said, “if we had escaped the frymng-pan of the
prerogative to fall into the fire of a Mimster’s Regulations..

In those states, on the other hand, where a distinction is
admitted between the two departments of administrative and
judicial law, there exists protection not only for the official but
for the private citizen, and the latter knows where he stands
with regard to the official/In France, at any rate up to the out-
break of the Second World War, litigation in the administrative
court was cheap and was executed rapidly; the procedure was
simple, and Frenchmen preferred it for such cases, just as a
soldier 1s said to prefer the direct and expeditious methods of a
court-martial, though he thereby loses the safeguards of trial
by jury.~The lack of protection afforded, under modern con-
ditions, to the citizen of a state with an administrative law can
easily be overstated. The very clear distinction made in France
between a “fault of service” and ‘“‘a personal fault,” on the part
of the official, at the same time protects the citizen against the
evil consequences of too much official zeal and gives the official
less cause for fear in acting as an efficient servant of the state.”

It is admitted, then, that in Common Law States the Bule
of Law is bound to be relaxed under the weight of modern social
legislation. If, by bemg forced to grant judicial powers to heads
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of departments, we suffer the disadvantage of a sort of adminis-
trative law, we do not enjoy the compensating advantages of
a recognised distinction between this and the judicial law. Two.
lines of reform have, therefore, been suggested by cutics of the the
administrative tendency in Britain. The firstis that the adminis-
trative Tribunals, where they must exist, should be completely
judicialised ‘and”made entirely “indepéndent _moi the executive;
that is to sdy, fhere should be established for such Mpurposcs
specral-cours whose Judges would be” ezperts mn “the matter
‘concerned. The Seeonid 1§ that i Certaii cases ‘s there should be: an
Appeal from the administrative trlbunal or the demsmn ofa
mirister 6 a” judicial court Ti his’ Way we should dimimgsh
“the” dafiger 6 individdal Hberty 'vi;hufh lurks in these modern
_qualifications of the Rule'sf Law.” e
W& come to THe conclision, then, that, in spite of differences
in legal attitude and historical development, constitutional
states do not nowadays greatly differ in the ultimate 1ights
secured to citizens through the judicial department They all
ensure the impartiality of the judge by placig him above
fluctuations of party feeling and giving him secuiity of tenure
without making 1t impossible to remove him for crime or cor-
ruption. In states whose legal systems are founded on Common
Law, the Rule of Law puts the executive on an equality with all
other bodies and makes it answerable for its actions by refusing
to admit reasons of state for exccutive acts. In Prerogative
States, which have an Administrative Law, the executive is
placed to some extent above the processes of ordinary justice by
making the official answerable to an administrative court. But
the Rule of Law under modern conditions suffers somewhat
through the exigencies of latter-day collectivist legislation
which perforce grants to officials absolute powers that in
practice place heads of government departments above the law,
though, of course, this is only in so far as the statute concerned
permits it; while, in the case of Prerogatwe States, although a
special procedure protects th the ofﬁmaT it 1s now so hedged about
w1tE“restnctlons that the ordmary cxtlzen has as hitile complaint

against if. ” T
—In general we may say that Common Law States have a
greater air of legalism than those whose law is codified and
which have an administrative law. The réason for this is that
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in the former the judges can make law, whereas in the latter the
code restricts the judges in this respect and leaves a wide area
for decision m the administrative courts, where, in fact, the
judges do make the law under the direction of the executive,
with the result that there 1s a sort of judicial legislation going
on in Prerogative States, and this defies codification, Putting it
another way, we may say that jurisprudence (z.e., law on the
basis of precedent) characterises Common Law States, and that
political decisions (as distinct from judicial decisions) have
wider scope in Prerogative States. Whether judges or politicians
are the better custodians of democratic rights 15 a question not
easy to answer. But as, in all modern democratic constitutional
states, the ultimate power to alter any of these decisions lies
with the people, through its power erther to force the hand of
the legislature or change it, or through its right to bring about
a constitutional amendment, or through its ability to effect
changes through a referendum, the question, after all, has
perhaps now become little more than academic.
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SUBJECTS FOR ESSAYS

1 “The separation of powers does not mean the equal balance of powers "’
Discuss this statement with reference to the yudicial department of government
1m comparison with the other two

2 Why 15 1t a good rule that judges should continue to hold office “while
of good behaviour™?

3 “Judges do and must legslate ”” Show how far this statement 1s true of
Anglo-Saxon states

4 Compare the powers of the judictary 1n the average unitary state with
those 10 the average federal state

5 What is meant by the term “Rule of Law’’? Show how 1t operates in
Britain ihe Scll-govcrning Domimons and the United States

6 What 1s the significance of the following words in the Constitution of the
United States "The judicial power shall extend to all cases 1n law and equity
arising under this Constitution’’?

7 Attempt a defimitron of the term “Admimstrative Law, ' and explain
how 1t works

8 How do yon account for the fact that in England attempts made at
various epochs to establish an Administrative Law have been frustrated, while
m France the system remains to this day?

9 Ixplamm how it 15 that elements of Administrative Law tend to creep into
the Anglo Saxon legal system under the stross of modern soual legislation

10 Discuss the comparative advantages and disadvantages of ithe “Rule
of Law" and Drou Adnmstranf
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ADDITIONAL CONSIDERATIONS
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CHAPTER XII1
DIRECT DEMOCRATIC CHECKS

I. THE PLEBISCITE AND THE PROBLEM OF MINORITIES

In this part of the book we shall be chiefly concerned with an
examination of the United Nations Organisation, without which
no study of constitutional pohtics would now be complete. As
such an examination is the logical outcome and end of an analy-
sis of modern political institutions, we should not neglect first
to deal with any topics which, though they lie on the edge of the
subjects already discussed, nevertheless arise out of them.
This will serve the double purpose of completing our com-
parative study of the machinery of existing states and of helping
us to approach, with a fuller appreciation of its difficulties, the
problem of international political organisation. Among the
outstanding topics of interest to st\ud}\t; of comparative \
politics are first w}}at may be called Difect Democgatic Check:
—viz. ihe Plebiscite, the Referendum, the Popular initiative,
and the Recall; secondly, Conshitufional Experiments—among—
non-European Peoples; and thirdly, Econdmic Democracy in
1ts relation to Political Democracy. These three topics expand
or amplify one of miaTe of 6uF edtlier divisions of the subject,
and to each of them we shall devote a chapter.

Thedour direct democrq@“éﬁe?fkfs:hre connected in the sense
that they aré desighed 1o give fo the voting mass of the people
a direct control of their political desliny by granting them the
power to approve or reject measures for their well-being, to
institute legislation, and to remove unsatisfaciory representa-
tih\_rg_s:‘ They are thus what we may call ultra-democratic develop-
ments. But, though they mark to some exient an advance on
the normal parliamentary methods which we have so far
discussed, they are, nevertheless, perfectly constitutional
schemes and therefore find a place here. The term&\ple,biscite);_g(i

eferendum jare similar in meaning, but refer to practices

et BT i
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somewhat different in purpose. Of the referendum in connection
withrthie afdéndment of rigid constitutions we have already said
something in Chapter VII. Its reference to ordinary legislation
we shall discuss in the next section. In this we shall confine
ourselves to the plebiscite with particular reference to its
connection w1th, the problem of minorities.

The term pj.e_blSCIf}i means literally decree of the people.
The plebiscite is & “device to obtain a dlreT@uﬁﬁote on a
matter of political importance, but chiefly in order to create
some more & O less peftnanént p“"hhcal condition. It was freely
used by Napoleoi Bonaparte at the various stages of his rise
to power, as a means of getting behind the machinery of govern-
ment already existing. Thus in 1799, having overthrown the
Directory by a coup d’état, he prepared a constitution by which
he made himself one of three Consuls, and submatted 1t to the
vote of the whole people, who accepted it by an overwhelming
majorty. Again, in 1802, when he made himself Consul for life,
and in 1804 when he proclaimed himself Emperor, he appealed
to the people for their approval of these changes The same plan
was associated with the rise of his nephew, Napoleon III, who,
by a similar succession of popular votes, secured first his election
as President of the Second Republic in 1848, next an acceptance
of the coup d’état of 1851 which ended that Republic, and
lastly approval of the Second Empire in the following year.

The evil of such a popular vate is that it is democratic only
in appearance, for, OnCe It 1s given, the people must bear all the
goisequences without means of redréss. Tn view of the unhappy
consequences of the Second Empire m_gi__q‘r_g_xlce, 1t is not sur-
prising that the plebiscite-becaifie thoroughly discredited there
after the Franco-Gefifian War, and that the framers of the
Constitution of the Third Republic in 1875 were concerned to
save the state from its abuse by Subjecting the executive to
parliamentary control. But the idea of the plebiscitary execii-
tive has continued to have its adherents s since that day. As we
have seen, the poht1cal crisis of 1886 arose out of the attempt
of General Boulanger and his supporters to liberate the
Presidency from the shackles of Parliament and to-day the
Constitation of the Fourth Republic, adhering to the principle
of 3 President elected by the Chambers and responsible fo-the
National Assembly through a Prime Minister and Cabinet, still
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struggles to justify itself against those who wish the President

to be Pcﬁﬁllggféfé&—é'd" and granted real executive powers.,
The same abuse of the plebiscife as marked the tactics of the
two Napoleons accomparied Hitler’s rise to power in Germany,
fof Hitler held a succession of such plebiscites to secure populdr
consent ex post facio to his political actions. The first was held
in November, 1933, to gain the’people’s approval to Germany'’s
leaving the League of Nations and the Disarmament Conference. ;
_The(second took place in August, 1934, when the nation was
asked toapprove Hitler’s action in combining in the person of
the Fithrer the offices of Chancellor and President on the death
of Hifidénibutg. In both cases enormous majorities of over go per
cent were recorded in Hitler’s favour. It was on the result of
these popular votes that the Nagis based their assertion that
Hitler’s triumph was the effect not of a coup d'éiat but of a legal
vote of the people, and it cannot be denied that the Germans
thereby gave an air of legality to the Nazi tyranny. Nor was the
argument weakened four years later when, in 1938, the Germans
and Austrians approved the annexation of Austria by popular
s majorities in plebiscites of more than gg per cent. In the Unjted
States the Presidency is now in practice, though not in theory,
o some extent of a plebiscitary kind, yet with one great differ-
ence, Unlike the French and German plebiscites to which we
have referred, an American Presid_e_rgj_zg_elec.ﬁm_, though it does .
indeed establish a real execulive does so for a fixed short term
of years, and thus ensures a recurret “populdr control, instead
of condemning the people to a perpetual acceptance of the
régime which their single exercise of the vote has established,
The German Presidential election ufider the Weimar Republic
was also of this order, but in this case, as we have seen, the
Pregident was not the real but only the nominal executive.
From these examples it should be obvious that it démiocracy
is to use this means of establishing a real executive it must
watch carefully that it secures the constitutional means of
controlling 1t.

' The device of the plebiscite was also freely used after the

4

?First World War to decide the political destiny of those small

groups of people which, iberated by the war, were yet unable
tq_‘:\estabnsn their cgmplete political independence. This was a
 logical outcome of the cry of self-determination which formed
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so vital a part of President Wilson’s Peace programme in the
days of the Armistice. If, as he said, there were to beno annexa-
tions, it followed. that cert@in gt “groups of people must decide
for themselves io which state they should be attached, sup-
posing 1 1t to be 1rnp0551ble, as’it was in many cases, for them to
estabhsh “themselves as sover&ign polifical entities In the case
of areas liks Poland and Czechoslovakia independent states
were set up. In the case of such areas as Alsace-Lorraine, the
Trentino and Transylvania, there was no question as to which
“$tate they wished to join, for they had long aimed at incorpora-
#tion or reincorporation with their respective national groups—
» France, Italy or Rumama, as the case might be. But in certain
other cases the issue was not so straightforward. Schleswig,
#formerly belonging to Prussia, had to decide whether it wished
+ to remain under that allegiance or change it to that of Denmark;
* Allenstein, formerly German, had to decide between Rast
Prussia and Poland; Southern Silesia, formerly Prussian, be-
“ tween Germany and Poland; the district called Klagenturt,
between Austria and Yugoslavia. The plebiscites were_held
and the results were honoured by the Powers, except in ome
case, Southern Silesia, in connection with which a division was
afterwardsmade between Germany and Poland by an arb1trcxt1cgn
Bu%ﬁ_@wﬂw immediate
question.of-polifical allegiance, it by no means solved “the
prcwmmwmw
Europe The plebiscite showed here the same sort of weakness
as we saw that it possessed in the case of the earlier French
plebiscites. The voting having been held, it appeared that the
people must continue in perpetuity to stand by the arrangement
so made. Diplomacy might arrange for a popular.decision to_be
once taken, but how could it secure to the minorities the enjoy-
ment of an equality of rights with the orlgmal c1t1zens oLthe
stamﬁa;omad? This problem arose not only in the case of mose
areas where a plebiscite was held but also in those about which
there was Tio dispute either in the area as a whole or in_some
part of it For example, there was no question whether the
pravitices of Alsace and Lorraine, as a whole, wished to be
reiricorpordted with France; yet there emerged there one of the
acutest political problems in Europe, largely owing to religious
differences. Again, in Transylvania the majority were Ruma-
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nians, but there came over to Rumamna with them no fewer
than two million Magyars, How were the latter’s rights to be
secuzed? The same question arose in other states. For instance,
as a result of the new boundary-making carried out by the
Peace Treaties, vast collections of Germans were dispersed
outside the borders of Germany. There were three and a half
millions of them m Czechoslovakia, two millions in Poland,
half a million in Rumania, and 300,000 in the Ttalian Tyrol
Austria 1tself was a sort of isolated German mmonty of about
seven millions, demanding entrance into the German Reich,
a right which the Peace Treaties denied them. To take other
examples, there were two million Russians in Poland and one
million in Rumania, while Yugoslavia was a hopeless jumble of
minorities, for of 1ts population of twelve millions only six
millions were Serbs.

Indeed, the question of minorities was one ¢ of the most.acute
political probléms Ie left eft over by the Farst st World War, and bitterly
did’ Furope and tl the world pay for their failure to solve it. The
plebiscites at that time seemed an 1deal instrument of self-
determination and a 'Sure means Qj_g)akmg 5 the world safe for

democracy But, in fact, their results were vitiated by the,
aggressrons of the very tyrant mm;me rﬁ“éfhod

toglegalise his tyranny.)
h T ““"Xj MW;] paa et~
II. THE REFERENDUM

In discussing, in Chapter VIII, the general question of
representative govemment we said that the system of repre-.
sentation by 1tself has in some states been found inadequate,
and that the disfrust of this method alone has led io_the
adoption of supplementary plans by which the citizens could
share direcily with. the representatives the business of law-
making. This is what th&fhree uitra-demociatic develbpments”

h- -are_now to dlscuss namely, the Referendufir, the
nitigti %llset outtodo. 7"

Tiese three devices have This4n common with the plebiscite,

that they imply a glrect consultation of the people; Put they

differ radically from it in both method and purpose. For whereas

thePlebiscite is a vote held on one occasion 10 create 4 regRIR

which the voters must afterwards endure without redress, the

other thres CoRtive to establish, by means.ot a recurrent-vote,
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,a perp_etual ‘popular r check upon  the pohtxcal machme§ since the
reierendnm“ﬁll?iws the “electordte 6™ rev:ew the acts of the-
1e»gﬂjature before they actualfy pass *into law, the popular

- initiative glves es the Vo Voters -he: right to proliogeMr_rleasules to be
passed_ by their representatwes and thegrecall) grants them the
power to_remove an unsatisfactory representative hefore the
expiration of his term of office.

These three direct democratlc checks, then, mark a reversion
to the earlier types of direct or primary democracy, asit exxsted
in many of the City states of ‘Ancient Greece. In their modern

~form these methods derive theoretically from the teaching of
Rousseam doctrine of popular sovereignty, inalienable,
indivisible and 1 inerrant, applied essentially to small states, in
which the gggsmle abuse of representation would be reducﬁ

to a minimum; and it is in small states, suchas Switzerland)and)v
fhe Tess crowded individual gtates of the American _£Commo
awealth, Yhat they have principally 7 been Piif into practice. But,
though these methods have n qu yet been generally adopted,
they have been widely advocafed as a _means of counteracting
some of the evils which undoubtedly Jurk in the pragtice
representative democracy.
mguy, therefore, these devices have grown out of a
keen\se"nse of dissatisfaction with the conduct of representatwe
‘b_oEfies T the., irst/ place, while the action of opiniofi_is con-
tmuous, that of votmg is only occasional, and many ¢ changes
j’of WDlace between one general election : and
another Secondly, when a general election shall be held 1 is a
v_"frﬁ:f‘fe'r’entlrely outside the power of the people to decide at
4 any moment, El_llr_c_il&)the representative elected may either
dhgnestly misconceive the desires of his constituents or deliber-
'JaWMS Q_prth]} in most large states
"to-day the private member has very little fime or opportunity
' allowed him to initiate legislation or, indeed, to do anything
else than suppo(t or oppose the policies of the government of

' the day. F 1fth1y3 the party caucus, or machine, is a thing
generally so strong as virtually toGest%é;he_m_d@Eendence of
the individual representative, .\

-8ome or all of these difficulties are present in all modern
constitutional states. They are most apparent in large states,
but it is precisely in these that they are Lardest to overcome.
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As to the ways of surmounting these difficulties, we have already
spoken of the referendum .n connection with certamn rigid
constitutions whose @'men}ﬂ'ment requirey a _vote of the people
before it can be carried into effect, as happgp_gl_nfqax_'wmstance, in
Switzerland;Australia, a%d; more recently, in the Fourth
Republic 1 France and in the new Ital Italian _Re,pubhc In some
states its use is carried muc}lyarther than this into the realm of
ordinary legislation. Ifi Swifzerland; for example, in the case of
all laws passed and resolutions carried by the federal legislature,
a referendum mtst be held if a demand for it is made either by
30,000 0 citizens of by the legislatures of any eight cantons, unless
the, resolution 1s declared by the federal legislalure _to bef,

If ent "Ifa reférendum is held and a ma.]orlty of the,wpenple;,‘

mitted This 1s called the Obhgatorv Kefere-nrrralln seven
ofher cantons, if a certain number (which varies from one
canton to another) of citizens demand a_referendum, it must
be held. This is7galled thé?acultmtlve or Optional iieferendum 3
In a further three cantons some laws of a s _pecxﬁed Tind must
besibmitted to the people in any case, and others if a certain
proportlon “of citizens demand it. In L most of the remaining
cantons the population is so small that ] primary democmcy
exists (that is, the whole peopls forms thE“reglslafuféj' and in

sugh_casgs,_oj_g?me,@;eferendum Wi rfluous. ‘
(\_the Unjt€d Statesjthe referendum is not used for any

purpose in federal matters s but-in-some of the individual states
1%1at1ve abuses have hecome so glaring and widespread that
the referendum, as well as the popular initiative and recall,
have been adopted in recent years, in an endeavour fo counter-
act those evils. The referendum, in one form, is no_new thing
n Afierican States,for state constitutions were often enacted

y_popular vote in_the-early days of the Republic, and the

racﬁce of submitting to the people amg_gl_r“nﬂegj;s*prop_gs_eci by
he legislature or by a special convention has gone on ever since..

But it has in Jater days developed much farther, and in several

stdtesaprovision is now made It rescrib

om%ﬁm
to demand that an act passed by the legislature shall be _sub-
mitted tothe people forits approval orrejection, This provision

><—~,
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_gxists in twenty-ong.out of the forty-cight states, but they are
mostly the newer and more westerly states, such_as Oregon,
Colorado and California, though so old a state as Massachusetts
has‘i’aﬁ’p‘féd" thisas'well as the e popular injtiative. As I Switzers)
land, Toost of the Amencan “stafes exempt “from The operatisn
of the referendum” any 7 acts deemed by {he legislature to be |
<ﬁrgent “Thispower i oftén abused, and the label of urgency has
frequently been e attached To a measure without 1t justification, 1 t(ij
save it from the poss1b1hty of @ogulaxwmglgctlon =
“Tn (fermany under the Weintar Repubhc also the referendum
" could be used for laws besides those amendmg the Constitution.
: Any law passed by the Pewhsmg and going to the President for
signature had, within one month of its passage, if the President
S0 ordercd to be 1eferred to the people:{The promulgation of
any iaw passed by the Reichstag (except Taws declared by both
Houses to be urgent) was deferred for two months, if one-third
of the Rewchstag so demanded, and if, during that period,
one-twentieth of those entitled to the franchise expressed the
desire, it had then to be submitted to the people. {The Reichsrat
could force the submission of a law to a referenflum hut such
a Taw could be anmulled ] by a popular majority only if a majority
of the electorate fog cpart in the vote The practice was not
revived under the Fonn Constitution, which makes no mention
of the referendum. The, Refer endumm the new Italian Republic
applies not. only, as we saw, 1o constitutional amendments but
also to ordinary laws; ¢ g a proposal to determine the abroga-
tion of a law made by 500,000 electois or five regional councils
has_to be submltted to the - people for their decision. In some
other statés the referendum has béen used on Very rare occa-
sions, as, for example, in New Zealand, where the legislature
voluntarily submitted to the people the question of the pro-
hibition of the sale of intoxicating liquor; and in Australia
(apart, of course, from constitutional amendments) where, in
1915 and 1917, on the subject of compulsory military service,
and again in 1928, on that of prohibition, the opinion of the
people was sought by this means.

- IH, 'ILHZZ’JPOPULAR INITIATIVE AND THE RECALL
I

The Populaf Initiative whose ob]]/nt is t9 place in the hands
of the peopmct ower ing or proposing legislation
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which must be taken up by the legislatuie, 15 a development of

ultra-democratic practice, wit within tﬁe area of constltutlonahsm

TN

even more advanced than | t_ly;: referendum "It is necessary to
study 1he initiative apart from the referendum, because,
although the theoretical foundations of the two are the same,
the conditions under WHich ihey are applied differ, for, as onc
authonity has said, while the referendum protects the people
aganst the Jegislature’s sins of commission, the "initiaMye offers *
them a remedy for ifS sms of omission. The argument (or the
initiative, beyond that for the referendum, is that legislatures,
do nof adequately represent the people’s pomnt of view and that,
as a referendum only concerns proposals made by the legis-
lature, it is not by itsell a suflicient guarantee against abuse,
But we_sometimes find tli&mltlatlve) and the referendum work-

ing  combination, sQ that the propoga}}s 1n1t1ated by the people
come back to them, after passing through the legislature, for |
their final approval “Andinmo n 1o country m the woild do we find/*
the 1n1tLa,tLve 10 _existence without the referendim Also.
({ Switzerland,where, as we have shown, the ieferendum_
egggnt_us_kﬂg _const1tut1ona1 amendments, laws and resolutmns for
both cantonal and federal affalrs “the popuhr 1n1t1at1ve is also
uséd for both, But not quite so fully in federal as in cantonal
matters. As't s to the Confederation as a whole, any 50,000 citizens
may propos@an amendment to the Federal Constitution either

as a specific proposal{qrias a 1q_quest that such be drawn up by
{1 "Assembly. OT the cifizens maxpropose total revisiop. In
this case, as explamed earlier, if the Assembly disagrees
but the people in a referendum approve the principle of the
proB_saL the amendment must be drawn up_and hnally sub-
mitted for acceptance or rejection In the cantons the regulations
for the use of the initiative go farther_and fhclude’ notm_ql}dly
const1tut10nal matters but ordinary laws and resolutions. In all
cantons, except Geneva (whose _constitution is automatlcally
revised every fifteen years), a prescribed number of citizefis,
which varies from one canton 1o another, may either demand a
genefT Tevision of the consi1t1_1t19n or_propose spec1ﬁc amend-
ments {0 il. Again, in all the canton xcept three a prescribed
fmber of citizens may either propésjs ¢ a new law or resolution
fully drafted or submlt the principlezof s Sorpe la\y or resolutlon

to'l o be draft ed_% the Ca tonal'"Cou oil. In the former casemTfe
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bill is submitted direct to the people; in the latter, the Counci)
asks the ___p_?c;ﬁfgby a,_referendum whether it shall proceed with
the draftmg of the bill, and, if they agree, the bill in its-eom-
pleted form is finally submitted for their approval or rejectign
«_In the United Stateshnot so _many states use the initiative
as Tfs'é‘t%?mfm At prespnt the initiative is 1n force in
nmeteen states for. laws and m fourteen staies for constitutional
famendments The number of citizens. which may submit a
proposal under the initiative arrang_‘ments ranges from five to
ﬁfteen per_cent. of the electorate of any given Stafe, WhilsTn ™
*some states a fixed number is prescribed. (BTt these rlghts are
Jiuch ab ch abused 1N AETIC, = \gents of political associations are
' sent round to obtain, evén to purchase, signatures to some
measure which it is p1oposed<tq1n1tnte and often many of
Athe gignatures are : forged, In those states which use the 1%
for constltutxonal as wwll»a‘a_fg,t.mghmuy,‘_ laws, there is no

—«,-.-A.L-.a-...

distinction in procedure and thus ordinary laws are often put
in the form of constltuuonal amen(i“ ents, and so, if passed,
cannmpealed by th the Qrdinary’ztétlon of f the legls-
laturé. The result is that in some states the constitution, which
in 4ll cases was intended to be a fundamental instrument of
special sanctity, is in danger of becoming a mere jumble of
minor and trivial provisions entiiely unsuited to such a docu-
ment This is hardly the outcome intended by the founders of a
scheme whose professed object is the purification of politics,/
In Germany under_the Weimar Republic there was an
mteresting clause (the 73rd) in the Constitution establishing the_
principle of the initiative. It stated that if one-tenth of those
entitled to vote initiated a request for the introduction of a bill
(which had to be fully drafted) the government was obliged to
present it to the Reichstag, If the Rewchstag passed it, the law
was promulgated without further ado; 1f it didnof, the"'bﬁl—ﬁ"’a
to be submitted to a referendum. A similar examp_g_of the
initiative 2ppeats i the new Constitution of the Italian
Republic. According to ATticle 71 of that Constitution any

fifty thousand "electors may.submif a bill,_which must be

~ properly d. for consideration...
Th, ’R/e;f:ﬁ% represcntatives or other elected officials is a
popugﬁéxﬁer very W@, though it is nj;

altogethe ice, During the course of the
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Revolution, for example, a proposal was made, though it never
materialised, to_provide for the removal of an unsatxsfactoty
deputy by those who had elected him. But in recent times it is
on weftall'{: “sfated of 1) of - the Umted“States) that it has been
completely carried out.}'l __gﬁla.m.mp.thms_tgte of Oregon, for
example, provides tha "flere a prescribed number of citizens
sends up a petition demand1 ing the dismissal of an_elecled ,
officer, whether legislative or e;cequtlve a popular vote > shall bez
held on the matter, and if the vote by a majdrity goes against
the official he shall be dismissed and a new election shall be
held to. fill his place for the unexplred portion of his term of;
ofﬁce This I_)__ocedure has been adopted by other Amencam
States and has been( frequently successful, though very rarely

in the case of members of the 1eg1slaturej[n_pther states it has‘}

been carried farther and applied to judges, where they are
elected; and even in one case (Colorado) to the decmlons of such

]udg_gs In the last-mentioned use of this plan the actual prac-
tice was, however, declared unconstitutional. The recall of,Z
all elected officers, including judges, 1s mn use in eight's states,of*
the American Union; that 6f such officers, excluding ]udges 1na,
four. As in the case of the referendum and the initiative, the
recall is, generally speaking, confined to the Western American
states, and those féw Eastérii statés which have adopted Tie
other two devices have continiied 5 look askance at this one.
No other nation in the world to-day has adopted the recall
in this way. It was, it is true, provided for in the original
Constitution of the Russian Soviet Republic, but it finds no
place in the 1936 Constitution of the U S.S.R. In Sw1tzerland3
there is a scheme which S6TeWHat resermnbles the recall in

actlon “There, (in_Seven camtons,, the _people, by a specified
malorlty may demand the dissolution and re- -election of the

cantonal legislature before the expiration of its term. This is as

fa¥ as_the recall has gone outside the United States, though
there axe reformers who urge its adoptlon in states where it has
never been attemptéd, ~ T T

The referendum, the popular initiative and the recall seem,
at first sight, such a logical development of demqgg@,qy_that it
may strike one as strange that their adoption has not been
more widely demanded. . As we have said, they are more > appli-
cable to small states than to large and hav&gﬂwgnidggted




286 Modern Polstical Constiittions

toany ¢ extent in Switzerland and certain individual states of the
American Union. I ’Swi’fzerland the referendum is more in use,
@Lﬂlgnmlﬂmve because the p eople are inspired rather by a
democrafic dogma than by an active spirit of discontent, and
therefore wish more to check “than to dn ect thcn‘ law-malkers,

T i b o rme e

In the American states_the reverse.is_the case, 1hcse devices
having been adopted ‘there as a deliberate means of counter-
acting tl the evils of corrupt leglslatures Even so, the referendum)
For Switzerland; though it is a thoroughly live mst1tut1on, has
alyays been sparingly used. In American states it is less used
now 3tzha,n formerly. As to the mitiative, it is nuch more freely
used in the cantons of & Switzerland than in the Confederatlon as
a whole, wh rere 1ts use is g_onﬁned to consututlonaLamﬁndincnts
In the fimerican stategmn the other hand, the initiatrve is used
constantly, ~and 1ts infroduction, from the popular point of view,

has certainly been justified by the amount of use made of it

IV. ARGUMENTS FOR AND AGAINST THE USE OF THESE DEVICES

‘What conclusions, then, can we draw from the working of
the referendum, the initiative and the recall in those states
which have tried them, and what can be suggested as to their
applicability to large states? First, the referendum corrects the
faults of legislatures which My act -t corrnptly or in defiance of
their_mandate. (SEcondly, it keeps up_a.useful and healthy
contact between theelected and the electors, a coptact not
aﬁw@whmmmmﬂhlr&y it

secures that no lawwhich is opposed to popular feeling shall De

P.g.s,s-Qd"As to the initiative, the same arguments may be
advanced in its favonr. But there is a further reason for its use;
namely, that, while the ’g?erendum only permits a vote of the
people on matters alrea_y_ dealt with by the legislature, it gives
no scope for popular proposals independently of the representa-
tive bodyTf the people, the argume_f’r\-lyns, are capable of
approving or disapproving a measure, why should fhey not be
deemed also capable of Wes’ Similarly

with the fecallh if the people are QMWE a
m should I they not have.the right also to remove him if
in their vie ggﬂ}lgﬁf“@gls_;n his duty? Is not the one right the corol*

lary ary of the other? »< -
On the other hand, many arguments maxbe brought forward
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FUTPCER——

@g—aﬁnMG use of these devme 1+As to the referen)dum if gener-
ally adopted in a large stife, it would probablg Giuse such 1 delay
in_the promulgation of laws as might deprive 5001ety “of the
benefits they were ¢ deswne,d ta,.bestow, or permit the perpetu-
ation of t}m_ﬁxﬂs,_tk;gym were Intended {6 remove,” Another
objection is that, in a crowded commumtym Tike our own, the
varioys_voices which it gould allow to express themselves
would over a_long. serics. of ‘measures “submitted,’ mprobably
neutwbm_ongaaﬂggthgr amgl S0, Iead to a comglete nu]hﬁcahou of
all jprogressive legislation., Agaug under modern conditions,’
legislation has become so highly specialised that even a well-
informed citizen could hardly hope to grasp the details of all the
b1]ls submltted fo_r popular conswleratlon—whu,h mOreover,
would already have enjoyed the greal advantage of being
carefully weighed and debated in a legislature—and this would
lead either to the enthronement of ignorance or to an indiffer-
ence which would render the practice futile. Qther objections
besides these apply to (the Tnitiativey “It brmgs before the
people,” as one wiiter says, *bills that have Tever Tun the
gauntlet of parliamentary criticism, which, if theX have been
carélessly orf clumsily drafted, wﬂl if enacted, confuse the law,
crtﬁm‘md 1nv1t1ng hitigation.”’ Further, the
initiative gives opportunities to unscrupulous leaders or corrupt
factions to do_great harm to the state by phymg_ lying upon the
lgnoran‘ceand 1nespor§ligg1txoi the crowd. —

“These objections to the initiative apply even more strongly
when it is used in connection with constitutional law, As we

fundamental, only to be changed after gieat - deliberation. If 1tv
becarpe a ™ass of laws mnserted by popular dialling and votmg,
it would lose iis essential character and become a conglomer-"
ation of unworkable DProVISIOns. SuCh a CORUILION i (Ef:’fﬁl?s
would probably lead( fiislyto anarchiygnd then. g;dﬁpmmma
in which case this popular device would entirely defeafis own
endFhe rejerendu; more.suited_to constitutional questions
than is the initiative, and a further useful purpose to which it
might be put is for rescﬂmg deadlocks between the Honsesin..
those states where the Tegislature consists of two Chambers -nd
the constitution does ﬂwmmm&m%_aﬂ
prevail. ThlS devicee was proposed but rejected. in. Austna.ha,

. e i R SET
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appeared 1 the Constitution of the Weimar Republic, and
has Deen Suggested in Norway and Belgium. It was once
prongea in Great Brtain during » the deadlock arsing out of
the refusal of fhe Lords to pass the Budget of 1g909. \
£ g the oblect ons are fewer, There have been
menca m_which it has worked well and to the
st—e{fe‘é advantage. But it is said by its o opponents to create
officials a timorous and servile spirit, If 1t is applied to legis-
lators, there is a danger of turnmﬁ}he representauv‘e into a mere
delegate, making him the victim of the corrupt attacks of any
active and 1ntr1g31n&cl1q}16 mmd tend to drive public-
spmted men out of public life If it is aE_Qy»ed to the executive,
1t clearly tends to weaken auth_orT"ﬁﬁa“ Wwould prevent the
best men from takmg pubhc office_There is no case at all for
applying 1ts use fo Judges, for here we enter a domain even more
speHﬁITs?EH‘Than aither of the other twp departments of govern-
ment. The Tecall, as aBBhed to ]udges, sub] ects them Lo popular_
caprice ana S0 destroys that security of tenure which, as we
have said, is essential to the well-being of the state. Loglmlly,
of course, the recall of ]udges can only apply where they are
popularly el elected ,and 1’@3_9_nly in those American states where
this Gappens that hat the recall of judges has been put into practics.

: Tw_llgudlmal ec1s1ons?ywlpch as we have said, had been
adopted in Colorado and has_been pro posed_in_some other
Western American states, is even more a’:v]bliti__mgally 1;1;,nsouna$‘t’(°'r
more general adoption of the system of popular election a§™
applied to judges, and the use of the recall n connection with
their Tenure of office and decisions, wo“"TEI“undoubtele tend to
a w1despread looseness in the administration of justice in certam
Amgrican states, by nxa\kgpg the ]@ges afraid to render un-
popular deClSIOIlS and causmg them to Heéar and decide._cases

m wnﬂm( &

with 2 view rather to preserving themselves than to serving the
ends of justice.

“  Our conclusion from this part of our inquury is that constitu-
tionat-demotracy €n, in the present state of civilisation, easily
have put Wpon~it a greater burden than it is yet qualified to
bear, “To raise the standard of civic duty,” as Lord Bryce tmly
WIGtE, 18 a,__ﬂarder and longer task than to af"c'é"fTﬁs"f“" futions.”
The utility and stability of political institutions depend upon

~the state of the community to which tley apply, and it is
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important that wmstitutions should not m advance of the
capacity of the peaple to operate themkThe one should develop
as the other justifies the development. If a too rapid progress
is a danger with advanced communities, it is an even greater
one with backward peoples, and it will be worth while now to
turn to a brief examination of those constitutional experiments
which have been and are being tried among certain more back-
ward communities and especially those under the British Crown

READING

BrycE. American Commonwealth, Vol. I, Ch xxxix, Modern Democracies,
Vol. I, Ch xwxux, Vol 11, Ch Ixv

DiceY: Law of the Constitution, pp Xc1—C.

FiNeER' Modern Government, Vol 11, Ch xx1

GETTELL' Readings in Political Science, pp 317-325.

Keita- Responsible Government wn Dominions, Vol T, Pt m, Ch 1

MarrioTT: Mechanism of Modern State, Vol I, Chs w1, 1v, xvi

LoweLL. Government of England, Vol II, Ch xn

WiLsoN: Stale, pp 303~5, 396-400.

SUBJECTS FOR ESSAYS

1 Explain how the Plebiscite has been used 1in French internal politics 1n
the past, and discuss 1ts value for similar purposcs in other states to-day

2 What use was made of the Plebiscite at the end of the First World War
and with what effect?

3. Discuss Hitler's use of the Plebiscite 1n the 1930's as an abuse of democ-
racy and an instrument for the establishment of tyranny

4. Explain the working of the Referendum in Switzerland

5. To what extent1s the Referendum 1 use 1n the United States of America?

6, From the use made of the Referendum in certain Self-governing Domin-
1ons, discuss 1ts apphcability to Great Britain

7. What 1s the object of the Popular Initiative and how far does 1t achieve
1ls purposes 1n those states which have adopted 1t?

8 Compare the advantages of the Recall in modein democratic states as
applied to the three departments of government respectively.

g Compare the value of the Referendum and Initiative as apphled to
ordinary laws with their value as apphed to constitutional amendments

10. Do you consider that the advantages of these duect democratic devices
are more apparent than real?

10



CHAPTER XIV

CONSTITUTIONAL EXPERIMENTS AMONG
NON-EUROPEAN PEOPLES

I. NEAR AND FAR EAST

IN its expansion and adaptation the political constitutionahsm
of the Western World has, as we have shown in Chapter II,
gone far afield. The dissemination of the national democratic
seed has sometimes borne fruit, sometimes only reaped a harvest
of tares. It might, indeed, be fairly argued that the amount of
ground that has so far actually proved suited to this particular
form of political culture, both in the Old Wotld and in the New,
is not so great as that which has been deemed fitted for experi-
ments in it. But political man goes on inventing methods of
intensive cultivation, and his proclivity to do this produces a
political problem of the first importance; namely, how far
methods of self-government can be applied to politically back-
ward peoples. And it is a problem which affects the future not
only of those backward races and of Europeans in contact with
them, but also of international government, in which, if it is to
be really effective, they must all play a part.

The application of the principle of self-government has proved
easy enough in what we may call white colonies. The British
people, settling in largely uninhabited temperate areas in
various parts of the world, have learned how to evolve by stages
their self-governing institutions. At no time, indeed, after the
first few years of settlement, were these colonies in the Western
Hemisphere, in the Antipodes and in South Africa, subject to
the complete political domination of the Mother Country. This
is seen very clearly in the case of the American Colories before
the War of Independence, when, as the late Professor Seeley
once remarked, while Britain treated the colonists economically
like a pack of conquered Indians, she regarded them politically
as free men. In truth, nothing in the political history of the
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wortld 15 more instructive than the way in which British colonists
carried with them the political spirit of the people from which
they had sprung and gave it play until at last it produced one
of two things: either complete sovereign independence with a
political constitution which, for stability at least, may challenge
comparison with any in the world, as it did in the case of the
United States, or that type of autonomous political organisation
which we now see in Canada, Australia, New Zealand, South
Africa, and the rest in the British Commonwealth.

But another question altogether was raised when 1t came to
applying these ideals and establishing these institutions in those
areas in trapical zones where no considerable colonies of white
men could settle and where European governments had become
the paramount power among vast native populations far behind
the Western nations i potentiahty for progress. Even among
the more backwards peoples of Europe the difficulties in the
way of building up sel{-governing institutions have often proved
very great. The experiment, for example, of suddenly creating
constitutional monarchies out of the ruins of a part of the
despotic Turkish Empire in 1848, in states like Serbia and
Rumania, was, to say the least, highly speculative, and proved
far from successful in the event. Again, Russia, in the opening
years of the present century, failed to establish a working
political constitution, largely because it was a vast country with
a preponderantly ignorant peasant population. Further, some
of the eastern and south-eastern European states created or
enlarged by the First World War failed to adapt themselves
peacefully to the constitutionalism which we have examined
in these pages, and fell an easy prey to totalitarian régimes,
first of a Fascist and later of a Communist sort.

When we contemplate the failure of political constitution-
alism to establish itself even in certain parts of Europe, we are
not surprised to find an incapacity successfully to adopt it in
some countries outside Europe, even though there might exist
in some of these, as in the European states mentioned, a genuine
national sentiment. For instance, the attempts to set up a
constitutional régime in Turkey from 1876 onwards were a
complete failure, and only since the First World War has she’
begun to show the slightest capacity for political advancement.
In Persia, again, a revolution in 1906 created a representative
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assembly, but, there being no executive sufficiently strong to
carry out 1ts will, it failed as an effective body.

These remarks suggest the value of a gradual policy in the
establishment of self-governing institutions among the politi-
cally backward peoples. But it appearstobe possible only under
the directive force of a Great Power in control of the situation
and sympathising with the aim of the ultimate political libera-
tion of the people under its tutelage. The case of Egypt, in this
respect, offers a strong contrast to that of Persia, for Egypt
seems to have gained considerable political advantage from the
presence of a progressive foreign Power. From the time that
Britain assumed the virtual Protectorate of Egypt in 1882 (a
Protectorate formally declared m 1914), opportunities were
given to the Egyptians to educate themselves politically through
a representative assembly which was established in 1883 and
whose powers were considerably widened in 1913. After the
First World War, and with the collapse of Turkey, Britain
considered herself free to redeem the pledge originally given by
Mr. Gladstone that our occupation of Egypt should be only
temporary. In response to the demands of the Egyptian
Nationalist Party, which cried, “Egypt for the Egyptians,”
Britain, in 1922, agreed to the establishment of a constitutional
monarchy, with a descendant of the original Khedive family as
King. By the Anglo-Egyptian Act of 1936 Egypt became a
sovereign state, and the British military occupation was termi-
nated, subject to certain safeguards connected with British
interests in the Sudan and the Suez Canal. The treaty was to
last for twenty years but could be reconsidered in 1946. This
mid-point in the operative period happened to coincide with the
months following the close of the Second World War, and the
re-opening of the question of withdrawal became inextricably
involved in the post-war nationalist revolution which shook
Egypt and the Arab world.

The Egyptian Constitution which came into force in 1923
established a constitutional monarchy of the British type with
the King as the nominal executive, acting through a Prime
Minister and Cabinet responsible to Parliament made up of two
Houses: the Senate, parily nominated and partly elected, and
the Chamber of Deputies This constitution had a chequered
career until in 1952 the monarchy was overthrown by a military
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conp d’état and a republic was set up. In 1956 Colonel Nasser
was elected President of the Republic 1n a plebiscite at which
he was the only candidate In 1957 there was an election for a
new Parliament (the General Assembly) The hist of candidates,
which was officially pruned, ncluded women, and at the
election women voted for the first time. Yet the régime
remained authoritarian, for the new constitution left unchecked
executive power in the hands of the President, aided by a
Council of Ministers In fact, in the new Egyptian Republic the
President is also the Prime Minister

Meanwhile, the Anglo-Egyptian Condominium 1n the Sudan
came to an end with the establishment of the Republic of the
Sudan in 1956, The new Republic is governed by a Council of
State and a bi-cameral legislature comprising a fully-elected
House of Representatives and a partially elective Senate.

In the Far East 1t seemed for a time that Japan might
successfully assimilate and apply European political ideas, for
in 1889 she established under the Emperor a constitution on
the Western model, with a Prime Minister and Cabinet res-
ponsible to a Parliament (Diet) consisting of two Chambers: a
House of Peers, partly hereditary, partly nominated and partly
elected, and a House of Representatives elected for four years
by universal male suffrage. But the hope of steady constitu-
tional progress, which this charter seemed to justify, faded in
face of the expansionist policy of the dominant party in Japan,
which, like its German and Italian counterparts i Europe, used
the success of its aggressions beyond the state to strengthen the
totalitarian régime within. With the overthrow of the Japanese
Empire in the Second World War, the Japanese people, under
the influence of America, the cmef Occupying Power, have a
second opportunity to prove their ability to govern themselves
by a democratic system. In 1947 there came into force a new
constitution based broadly on the old, except that the Second
Chamber, now called the House of Councillors, is fully’ elective.
It cannot be said, however, that at the elections held in April,
1047, for both the House of Councillors and the House of
Representatives, the people displayed any very great enthu-
siasm for their regained rights, despite the fact that women were
for the first time enfranchised, but it will be interesting to
watch the working of this revived experiment as the Japanese
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gradually re-build their new economic and political life withmn
the natural boundaries of the national state.

Nor has the attempt to establish constitutional government
been any more successful in China than in Japan, though in
China the circumstances in which a constitution was first
promulgated were much more revolutionary. For in 1911 the
age-old imperium of the Manchu dynasty was violently over-
thrown and a republic set up in its place. The Constitution of
the Republic which was promulgated in February, 19re,
established an elective presidency, an executive ministry, or
Cabinet, with a Premier at its head, and a bicameral legislature
made up of a Senate and a House of Representatives. But thus
constitution failed to work from the beginning. The results of
Presidential elections were disputed and the laws passed by
Parliament were ignored Meanwhile, a new party, the People’s
National Party (the Kuomentung), opposed 1o the government,
was formed and became so powerful that in 1928, under the
leadership of Chiang Kai-Shek, it captured Peking and promul-
gated a new constitution which established an oligatchical type
of government by five councils, with the President of the
Republic at their head. From 1937 this government had to face
both the aggressions of Japan and the opposition of the Com-
munist Party which set up a separate governmeni and fought
the Japanese with a military organisation entirely distinct
from that of the National Government. If the common peril of
Japanese imperiahsm could not unite the Chinese, it is not
surprising that they were unable to settle their differences when
the Second World War had destroyed the power of their mighty
eastern neighbour, and that China remained divided. In 1943,
Chiang Kai-Shek promised to summon a People’s Congress to
draft a new constitution which would re-establish the sover-
eignty of the people But meanwhile the Communists, under
Mao Tse-tung, gradually gained control of the whole of China,
and m September, 1949, proclaimed the People’s Republic,
with a constitution modelled largely on that of Soviet Russia

II. INDIA AND PAKISTAN

- -Nowhere 1s the grant of political rights by stages better
illustrated than in the history of the growth of the British
Self-governing Dominions, and it is ot special interest in the
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case of India, where the successive sleps—from the faint
beginnings of partial self-governing institutions to the achieve-
ment of Dominion Status—covered a period of ninety years,
though the ultimate patiern of responsible self-government,
when it finally emerged in 1947, turned out to be very different
from that foreshadowed in the earlier Acts. The earlier history of
the British 1 India is the story of the assumption of, political
responsibilities by the East India Company and their gradual
transference to the British Crown. Beginning as a purely
commercial venture, the East India Company, under a Charter
granted by the Crown in 1600, found itself faced with greater
and greater political difficulties resulting from the combined
effect of the break-up of the Mogul Empire and the struggle
for supremacy with the French When the French power had
been destroyed in the Seven Years’ War (1756-63), the govern-
ment at home was forced to intervene and two Acts were
carried in fairly rapid succession—North's Regulating Act
(1773) and Pitt's India Act (1784)—which attempted to order
the government of those parts of India which had up to those
dates passed under British sovereignty, and laid the foundations
of the office of Governor-General of India as an Imperial officer
rather than as a servant of the Company, while Pitt’s Act
established in London a Board of Control which was the begin-
ning of the India Office.

This Act lasted for more than seventy years, when the out-
break of the Indian Mutiny in 1857 necessitated its repeal and
the passing of a new Act in the following year. That Act abol-
ished the East India Company, proclaimed Queen Victoria
Sovereign of India (the Imperial title was not assumed till
1877), created the office of Secretary of State for India as a
separate post, and arranged that one Indian native should sit
on the Board at the India Office in London, a second native
seat being added later. The main features of that Act continued
to be the basis of the government of British India, though it
was modified by a number of statutes, passed from time to time,
calculated gradually to evolve a less absolute form of govern-
ment. The Governor-General of British India and the Governors
of the various Provinces into which it was divided came to be
assisted in legislation and even in administration by a body
drawn from an ever-widening area of recruitment in Indian
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society. A series of Indian Councils Acts in 1861, 1892, 1909,
and during the First Woild War, gradually developed the
practice of a participauon by the Indians, through partially
representative assemblies, in the government of their country,
both in the Viceroy’s Council and in those of the Provincial
Governors. These measures culminated in the Government of
India Act of 1919, passed under the agis of Lord Chelmsford,
as Viceroy, and Edwin Montagu, as Secretary of State.

The preamble to this Act stated that it was the intention of
Britain to bring about an increasing association of Indians in
the administration and a gradual development of self-governing
institutions n British India as an integral part of the Empire,
and to give the Provinces of India the largest measure of
independence of the government of India compatible with the
latter’s due discharge of its responsibilities. For the Central
Government the Act set up an Upper House, called a Council
of State, of sixty members, a proportion of whom were elected,
the rest nomiated (not more than twenty of these latter were
to be officials), and a Legislative Assembly of 140 members, of
whom one hundred were elected and the rest nominated (not
more than twenty-six officials). The term of the Council was
five years, of the Assembly three, but erither or both might be
previously dissolved by the Viceroy. Their powers were at first
very shadowy. The Executive Council, which was the real force
with which the Governor-General acted, was not responsible
to them, but every member of 1t had to have a seat in either the
Council of State or the Legislative Assembly. Ordinary legis-
lation passed through both Houses, including certain branches
of finance, But the Viceroy might enact anything to which they
refused their assent and veto anything which they might enact.

It was in the eight principal Provinces, in each of which the
Governor administered those affairs not m the hands of the
Governor-General, that a real measure of self-government was
inaugurated by the Act of 191g. In each of the Provinces the
principle of Responsible Government, as we have seen it at
work in the Dominions whose constitutions we have studied,
was, though in a modified form, introduced. Each Province had
a*Governor, an Executive Council, and a Legslative Council.
At least 70 per cent of the membership of each Council (the
number varying from 125 in Bengal to 53 in Assam) was to
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be elected, the rest nominated The term was three years, if
the Council was not dissolved earlier. The affairs of the Pro-
vinces were divided into two sorts; namely, reserved subjects
and transferred subjects. The first were administered, as before,
by the Governor and the Executive Council, but the second
were administered by the Governor on the advice of Ministers
drawn from the elected members of the Legislative Council who
were responstble to the Council. This Act was to stand for ten
years, after which its working was to be reviewed, to see in
what ways 1t might be changed in a progressive direction,
To liberal-minded men and women in Britain the Govern-
ment of India Act of 1919 seemed to contain a seed which might
ultimately blossom into a fine flower of responsible federal
government It is true that the powers of the Governor-General
remained very great, but under the then existing conditions it
would have been dangerous to place him in a position of com-
plete responsibility to a fully elective legislature, which is the
essence of responsible government as we know it in the Self-
governing Dominions. But India was, and is, very different from
those Dominions. It 1s rather a continent than a mere country,
inhabited by more than four hundred million native peoples
living in a welter of antagonisms, social, religious and political,
The vast mass of its people were, and remam, illiterates, some of
them, the Untouchables, having until recently* been regarded,
under the caste system, as almost less than human It, there-
fore, lacked, and still lacks, the essential elements which go to
compose a nation-state.
Nevertheless, the British Government was ready to redeem
its promise to review the situation within ten years of the
. passage of the Act of 1919, and in 1928 the Simon Commission
was sent to India to enquire into the possibilities of revision.
Out of the report of that Commission, and the discussions which
followed it, arose a new adventure in the self-government of a
vast native population which seemed at the time to sonstitute
the most daring political experiment in the history of the world.
For after seven years of discussion in India and in Britamn, a
new Government of India Act was passed in 1935. It is a monu-
mental document filling nearly 100 pages of close print. In ope

1 Untouchability 1s abolished, and 1ts continued practice made punishable,
under the Constitution 8f the Union of India of 1950, (See pp. 302-303.)
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respect the Act introduced an entirely novel expeiiment,
namely, the principle of an All-India Federation. In another,
with reference to the Provinces, it marked a development and
enlargement of political rights and powers already granted and
exercised under the Act of 1919. The Act, so far as it concerned
Provincial autonomy, came into operation in April, 1937
The Provinces granted autonomy were called Governor's
Provinces (of which there were then eleven), and these were
divided into two classes, one class comprising Madras, Bombay,
Bengal, the United Provinces, Behar, and Assam, and the other
class the remaining five Provinces. The six named had two
legislative chambers, the Legislative Council and the Legis-
lative Assembly, and the remainder only one, the Legislative
Assembly. In each of these the Governor represented the King
and was aided and advised by a Council of Ministers respon-
sible to the legislature. The Governor was to choose hig
Ministers according to his view of their likelihood of being
supported in the legislature. He was to take the Ministers'
advice on all Provincial matters except those for which he was
directly responsible, such as the safety of the Province or orders
from the Governor-General which might conflict with the views
of his Ministers.

The Act laid down how the Provincial Assemblies were to he
constituted and who should form the electorate. The {ranchise
was granted to men and women of twenty-one years or more
with certain qualifications based mainly on property, and the
electorates in each Province were so arranged as to give repre-
sentation to the various races, communities and special interests.
The franchise was thus granted to over thirty millions of the
native population of India, including more than four million
women. The first general election under the Act was held in
1937, and although the vast majority of the electorate was
illiterate, the election aroused great popular interest and over
50 per cent went to the polls, a proportion that compares very
favourably with that of some elections in this country.

It is evident that this scheme was much more far-reaching
than that under the Act of 1919 and that it came very near to
what we know as Responsible Government as applied to the
Dommions. It will be observed that, whereas under the Act of
1919 the powers were divided into reserved and transferred, and

~
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only the latter were within the purview of the responsible
ministries, in the Act of 1935 the scope was much wider,
including as it did all matters other than those reserved for the
Governor’s discretion. It is clear, therefore, that here was an
incipient form of Cabinet Government, such as that which
existed in Canada after 1840 as a result of the Durham Report,!
in which the full stature of responsible government might
gradually be reached with the help and guidance of sym-
pathetic Governors, and given the readiness of parties in the
legislature to learn and co-operate

The idea of an Indian Federation was something quite new,
The membership of the All-India Federation under the Act was
to consist of Governors’ Provinces, Commuissioners’ Provinces
(parts of British India other than the eleven Provinces referred
to above), and the Native States which might agree to join it.
The Federation was to come into being on a date to be announc-
ed by Royal Proclamation, and 1t appeared to be the intention
to launch the federal plan as soon as the rulers of states repre-
senting not less than half the aggregate population of the Native
States, and entitled to not less than half the seats in the Federal
Legislature, should have agreed to come in.

Under the Act the Federal Government was to consist of the
Governor-General and a legislature of two Chambers, namely,
the Council of State and the House of Assembly. The Upper
House was to consist of 156 representatives of British India,
mostly elected by an electorate of about 100,000 persons, and
not more than 104 representatives of Native States nominated
by the Rulers The House of Assembly was to consist of 250
representatives of British India, chosen by the Provincial
Legislatures, and not more than 125 representatives of the
Indian States, the allocation of the seats to each state or group
of states to be in proportion to their population. The franchise
for the election of the Lower House, so far as the representatives
of British India were concerned, was to be substantially that
for Provincial Legislatures, with an added educational qualifi-
cation, thus constituting a total native electorate of several
millions of men and women.

The exccutive power of the Federation was to be exercised
by the Governor-Geperal, as the Representative of the King-

. 'See earler, pp. 222-223
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Emperor, aided and advised by a Council of Ministers respon-
sible to the legislature, But certain departments—namely
defence, external affairs and ecclesiastical administration—
were to remain in the personal control of the Governor-General,
Also the Governor-General was to continue to be charged with
“special responsibility” in respect of certain matters, such as
menace to internal peace, financial stability, interests of minor-
ities, protection of rights of any Indian States, and prevention
of commercial discrimination, but only where he felt it contrary
to the general good would he even in those cases declme to be
advised by the Council of Ministers. For the rest, Cabinet
Government, as normally understood, was to operate in the
Federal State of India under the Act of 1935.

The federal system thus projected had a background very
different from that on which federations, as we have seen earlier,
have generally been based. For the units to be federated were
not only utterly dissimilar in their history and existing form,
but entirely different in their relationship to the Impetial
Government, and, whereas the Provinces of British India had
only such powers and functions as had been delegated to them,
the control of the Imperial Authorily over the Native States
was generally confined to external relations. In fact, an All-
India Federation mplied the union of a continent even more
multifarious in race, history, language, culture and religion
than, say, the contient of Europe

The plan to malke British India one Self-governing Dominion
and to establish an All-India Federation as adumbrated in the
Act of 1935 was fated never to be realised. Rendered obsolete
in the aftermath of the war, it was then superseded by the
demand for something much more far-reaching: nothing less,
in fact, than complete independence. This had always been in
the minds of extreme Indian nationalists who from the begin-
ning boycotted the Provincial Assemblies established by the
Act of 1935, and the demand was precipitated by the Second
World War which produced a fresh surge of nationalism
throughout Asia.

Seeing that the plan of 1935 was out of date, the British
Government sent to India in 1946 a Cabinet Mission, which,
after three months of consultation with I,ndlan leaders of all
parties, recommended that the future constitution of India
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should be settled by a Constituent Assembly composed of
representatives of all communities and interests i British
India and of the Indian States. Under the stimulus of this new
British attitude, an Interim Government was formed at the
centre composed of the political leaders of the major com-
munities, exercising wide powers within ihe existing constitu-
tion, and Indians at first seemed ready to co-operate in the
workmg of Indian governments responsible to legislaiures in
all the Provinces But a fundamental rift soon manifested itself
between the two main Indian Parties® the Hindus (Congress
Party) and the Muslims (Muslim League). The Muslim League
withdrew from the Interim Government and announced that
they would accept nothing short of partition and the formation
of a separate Muslim state (Pakistan) so as to secure the Iiberty
of Mushms in those areas where they were mn a majority. In
February, 1947, the Prime Minister announced to the House of
Commons the definite intention of the British Government to
“take the necessary steps to effect the transference of power
into responsible Indian hands by a date not later than June,
1048.”

This announcement caused the Indian leaders to hasten a
settlement of therr differences, with the wholly unexpected
result that they abandoned the idea of complete independence
and agreed instead to divide the country into two Self-governing
Dominjons (India and Pakistan) under the British Crown. The
British Parhiament immediately passed the necessary legislation
and the two Dominions were establhished in August, 1947 * The
immediate question was how to introduce constitutional pro-
cedure in states so precipitately created as to be without

- constitutions, All that existed at that moment were two Con-
stituent Assembles, one for India set up under the plan proposed
by the Cabinet Mission of 1946 and the other formed by the
Muslims when they decided not to co-operate with the Hindus
in the creation of a united India. The difficulty was sutmounted
by adopting the India Act of 1935, with necessary modifica-
tions, as the basic constitution {or the time being of both new

!One mteresting consequence of the establishment of the two Self-governing
Dominions 1 India was the abolition of the minety-year-old office of Secretary
of State for India, and the 1mcorporation of such Indian functions as remained
1n the office, newly creategi in 1947, of the Sccretary of State for Commonwealth

Relations Also the title of Emperor was dropped {rom the royal style,
o
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Dominions, and giving the two Constituent Assemblies the
status of Parliaments

The Indian Constituent Assembly, having become the
Provisional Parliament of the Dominion of India, lost little
time in considering a new constitution, the draft of which was
introduced in the Assembly in November, 1948 In the autumn
of 1949, however, India declared her intention of becoming a
Republic, though expressg at the same time a desire to remam
a member of the British Commonwealth, a proposal to which
the British Parliament raised no objection. The result was that,
when the new constitution was approved in November, 1949,
and came into force in January, 1950, it applied not to a Self-
governing Dommion with 2. Governor-General representing the
King but to an mdependent Republic with an elected President.
The President of the formmer Constituent Assembly was unani-
mously elected first President of the Republc, and the
Governor-Generalship was abolished From that day also the
Brilish Commonwealth of Nations assumed a new form, for,
since India was to remain a member, it then for the fiist time
mcluded a republic 1n its membership.

This {ederal Union of India comprises fourteen States and
six Union Territories. Each State has a Governor, appointed
by the President of the Republic, and a unicameral or bi-
cameral legislature whose powers are defined in the Constitu-
tion. The federal legislature 1s composed of a Second Chamber
called the Council of States and a lower called the House of the
People. The Council has 250 members, twelve nominated and
the rest elected proportionately by the various state legis-
latures, though in the case of bicameral legislatures by the
lower House only. It is a permanent body not liable to dis-
solution, one-third of the members retiring, like American
Senators, every two years. The House of the People consists
of not more than 520 members elected by voters of both sexes
of twenty-one and over, making a total electorate of about
180 millions, or about one 1n two of the whole population. The
life of the House 1s five years, though subject to earlier dissolu-
tion.

- ‘The President and Vice-President (who is ex-officio Chairman
of the Council of States) are nominal heads of the executive.
The President is elected by an Electoral”College made up of
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all members of federal and state legislatures. His tenure is
five years, but he is eligible for re-election. Like the President
of the French and German Republics, he acts through a Prime
Minister and Cabinet responsible to the elected legislature.
The first General Election for the Union Parliament was held
in 1952. Of the total register of nearly 180 mullion voters,
107 mullion went to the polls. At the second election, in 1957,
the numbers were even larger. Both were remarkable spectacles
of liberty and tolerance in an Asiatic nation so largely illiterate
and so recently enfranchised.

Like the Union of India, Pakistan 1s a federation of former
British Provimces and Indian Native States. These mclude
West Punjab, Sind, the North-West Frontier, East Bengal
and Beluchistan, and Bahawalpur and Khaipur. For about
eighl years it continued to be a self-governing Dominion
under the Biitish Crown, as it became by the Indian Inde-
pendence Act of 1947, and, as such, had a Governor-General, a
Muslim, who acted through a Prime Minister and Cabinet
responsible to the legislature. As in the Union of India, the
Constituent Assembly of the Federation of Pakistan had full
legislative powers until a Parliament was convened under a
new constitution The constitution, which was promulgated in
1956, established the Islamic Republic of Pakistan,

Under the new constitution the federal legislature, called
the National Assembly, consists of only one House of 300
members, elected for five years (unless previously dissolved)
by adult suffrage. Half the members are drawn from each of
the two Provinces (West Pakistan and East Pakistan) which
constitute the federation. The President is elected for five
"years by the members of the National and Provincial
Assemblies. His powers are wide, and he acts only to a limited
extent through a Cabinet reponsible to Parliament. Each
Province has a Governor who acts through Ministers responsible
to the provincial legislature, which consists of one Chnmber,
known as the Provincial Assembly. Its period of office is five
years, unless dissolved earlier. The seats in each Assembly are
distributed, in varying proportions, among scheduled castes,
including some seats specifically allotted to women. )

The constitutiongl difficulties confronting these two new
states are manifestly formidable, but Pakistan's problems are
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more complicated than those of India, not only for economic
reasons but also because its two main parts are separated by
about two thousand miles of Indian territory.

111, BRITISH COLONIES

A Fabian policy of political education and practice similar
to that which characterised the later history of British India
15 being followed also in various parts of the British Colonial
Empire This Empire is made up of forty-five territories, lying
almost wholly in the tropics, under thirty-five separate
Governors and with a total population estimated to be between
60 and 70 millions The territories vary greatly in area, from
the vast region of Nigeria, with nearly 400,000 square miles, to
Gibraltar, with only 24. The general political pattern of the
contemporary Colonial system 1is one of progressive devolution
to self-government. In most of the Colonies we may observe
the germ of constitutionalism, although some have already
passed well beyond the embryonic stage. In these we may
examine the three departments of government and note how
they are related to one another Each has a legislature composed
in some cases of one chamber, partly or wholly elected, and in
others of two chambers, the lower of which is wholly elected,
The executive consists of a Governor assisted by an Executive
Council, which in some cases is wholly appointed by the Crown,
in others partly nominated by local interests, and in yet otheis
partly elected by the legislature, a reform recently carried, for
example, in Trinidad, where the elected members are in a
majority; in Jamaica, where they are now in a very large
majority; and mn Mauritius, where they are in a minority.
Fach Colony, again, has a judiciary whose members are
appointed by the Crown and hold office “‘while of good be-
haviour”, for in all the Colonies the Rule of Law holds as it
does in Brltaln and in all the Self-governing Dominions.

We may follow these constitutional developments in the
Colonies through a rising scale of local representation in the
Colonial Iegislatures The lower end of this scale is found, for
mnstance, in North Borneo, which has a legislative Council
of twenty-three members, of whom three are ex-officio, nine
official and ten nominated. The racial interests represented
include Chinese. Next m order comes a case like Hpong Kong
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which has a Legislative Council of seventeen members, of

whom nine are official and eight non-official Slightly higher

up the scale n different parts of the world are a number

of Colonies with a Legislative Council m which a majority are

official and nominated, and a minority elected members.

Examples of this type, m ascending order of numbers elected -
i proportion to the whole body, are Fiji, Kenya and the

Leeward Islands.

The next class 1s one i which each Colony has a Legislative
Council with a majority of elected members. Examples of this
type are Mauritius, Grenada, British Honduras and Singapore.
In the same way there have been some striking examples of
constitutional progress in Colonial Africa. One is that of Sierra
Leone, which, under 1ts new Constitution of 1948, has a smgle-
chamber legislature in which all thirty members are elected.
An even more remarkable case 1s that of Nigeria. This colony
is divided into three regions, each with its own Assembly.
For the whole colony there was until recently a Legislative
Council, of whose forty members only four were elected. But
by an Act passed i 1934 the three regions were jomned in
the Federation of Nigeria. The Federation has a House of
Represeniatives of 193 members, of whom only nine are
officially appointed. The remaining 184 members are all elected.
There remain four examples of Colonies in the West Indies,
each having a bi-cameral legislature, the Upper House of which
1s nomnated (or else indirectly elected) but whose Lower
House (varwously called the Representative Assembly, the
House of Assembly, and the House of Representatives) is
wholly elected. These are Jamaica, Barbados, Bermuda, and
the Bahamas. Having advanced so far separately, the peoples
of the British Islands in the Caribbean are now, like the
Nigerians, experimenting with a scheme of common govern-
ment. In 1957, after much discussion, the project fo form a
West Indies Federation was approved, and in 1958 this new
constitutional experiment was finally launched with the formal
opening of the first Federal Parliament in Trinidad.

This process of evolution from Colonial to Dominion status is
well exemplified in the case of Ceylon, where, between 1923
and 1931, there was a Legislative Council with very restricted
powers, Ip the latter year, however, by an order in Council, a
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new State Council was constituted. The State Council was
composed of three Officers of State, eight nominated membeis
and fifty elected members, Under this single-Chamber system
(known as the Donoughmore Constitution) the people of Ceylon
gained useful political experience, and when they demanded
further reforms the British Government instituted an enquiry
under Lord Soulbury and in 1945 offered Ceylon a constitution
on the British model, with a Cabinet responsible to Parliament
for all internal affairs Having been accepted by the State
Council, the new constitution came into force 1 1947

This was regarded on all sides as a deliberate preparation for
the assumption by Ceylon of complete 1esponstble self-govern-
ment, and in the same year elections were held, as a result of
which there came into being a government regarded as capable
of assumung full responsibility. Consequently the Soulbury
Constitution was amended so as to confer full Dominion Status
on Ceylon, and the British Parliament passed the Ceylon
Independence Act to give it effect. In January, 1948, the new
Parliament was opened at Colombo. It is a legislature of two
Chambers (the House of Representatives and the Senate) to
which the Prime Minister and his Cabinet are responsible.
So in the year 1948 Ceylon became a fully Self-governing
Dominion within the British Commonwealth of Nations,

A more recent and striking example of this kind of political
evolution is supplied by the former colony of the Gold Coast.
Having passed rapidly though various stages of self-govern-
ment, it became in 1957 the independent state of Ghana.

IV. MANDATE AND TRUSTEESHIP

The policy of granting self-governing institutions by pro-
gressive stages to politically backward peoples is one which the
Colonial powers must bring more and more into consideration
both 1n the interest of those peoples and as part of the necessary
machinery of world security. This is what the Americans have
done in their conduct towards the Philippines, conquered from
the Spanish in 1898-9. There a beginning was made in 1907
when the United States established a form of government in
which the Filipinos had some share, with a pledge that they
should have their independence when they. were fit for it. In
pursuance of this policy the islands were granted in 1935 a
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constitution under what was called Commonwealth Status, with
a President and a National Assembly of their own, though with
certain safeguards for American naval bases, and a promise of
full independence in 1946, a promise which the Americans
redeemed after the reconquest of the Philippines from the
Japanese in the Second World War.

The Mandate system, which was incorporated in Article 22~
of the Covenant of the League of Nations after the First World
War, had, for certain types of areas, the same purpose in view,
and, although the League is a thing of the past, this aspect of
its constitution largely reappears in the Trusteeship system
formulated as part of the Charter of the United Nations
Organisation set up at the end of the Second World War. As a
matter of background, therefore, it is well worth a brief examin-
ation. Article 22 of the Covenant provided that the more
advanced nations, as members of the League, should accept asa
sacred trust the tutelage of the people of any territory not able
to stand by themselves. Mandates under the League were
divided into three classes offictally described as A, B and C.

Class A Mandates included all those former Turkish territories
whose peoples had reached such a stage of development that
their independence could be provisionally recognised, subject
to assistance and advice by a Mandatory until such time as they
could stand alone. There were five such Mandates: Syria* and
Lebanon under France, and Iraq, Transjordan and Palestine
under Britain. Iraq and Transjordan (now Jordan) became
sovereign states mn 1935 and 1946 respectively. In Palestine
conditions became so intolerable that in 1948 Britain withdrew,
and, after a further period of disorder and war, the independent
Republic of Israel was established in 1949.

Class B Mandates were territories of tropical Africa and
included three of the former German colonies: Togoland, the
Cameroons and Tanganyika, the first two of which were divided
between France and Britain, the third going to Britam. In these
cases the Covenant said nothing about political mstitutions but
merely required the Mandatory to maintain public order and
morals, to guarantee freedom of conscience and religion, to
prohibit the slave trade and traffic in arms and liquor, to

1Syra, independent in 1943, formed with Egypt a united Arab Republic
in 1958. ¢

-
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prevent the establishment of fortifications and the training of
natives except for pohce purposes, and to secure equal trading
opportunities among members of the League,

Class C Mandates were territories so remote from civilisation
and so sparsely populated as {o be best administered as integral
parts of the tenitory of the Mandatory. They included the
" former German possessions in the Pacific, one of which went 1o
Australia, another to New Zealand, and the remainder to
Japan. These Mandates have remained as they were ornginally
allocated, except, of course, that those allotied to the Japanese
passed out of their hands with their defeal in the Second
World War, and are now under the “strategic trusteeship’ of
the United States.

The League of Nations set up a permanent Commission to
examine the anunual reports of the Mandatories, which were all
that was required of them by way of answerability to the
League. And now the whole question has passed to the United
Nations Organisation, whose attitude to the problem of the
trusteeship of politically backward peoples is expressed in no
fewer than three Chapters (XI~XIII), containing nineteen
Articles (73-91) of the Charter. Chapter XI begmns with a
Declaration regarding Non-Self-governing Terntories, which
states that members of the United Nations which have respon-
sibility for the administration of territories whose peoples have
not yet attained a full measure of self-government must
recognise that ‘‘the interests of the inhabitants of these terri-
tornes are paramount” and ‘“‘accept as a sacred irust” the
obligation to promote their well-being. Such members, con-
tinues the Article, accordingly undertake, among other things,
“to develop self-government, to take due account of the political
aspirations of the peoples, and to assist them in the progressive
development of their free political institutions, according 1o
the particular circumstances of each territory and its peoples
and their #arious stages of advancement.”

The principle of trusteeship, as enunciated in the Charter
of the United Nations, places the conception of the relationship
of Colonial Powers to their subject peoples on an entirely new
plane 1n what might be called the public law of the world. The
United Nations for this purpose has established a Trusteeship
Council, which was the last of its main orgafis to be constiiuted

‘£
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and did not hold its first meetmg until Apnl, 1947. But to
realise this prmnciple in practice mere machimnery 1s not enough,
In 1947 Soviet Russia refused to appoint a representative
to the Trusteeship Council. On the other hand, Rritain,
France, Belgium, Australia, and New Zealand had already
submitted to the United Nations trusteeship agreements for ~
certain of their mandated territories. Perhaps the most in-
teresting solution of a post-war problem n this sphere was in
the case of Libya, a former Italian colony, which m 1951 became
an mdependent kingdom This was the first example of a state
created by a decision of the United Nations. But m the
long run the success or failure of the idea of trusteeship must
depend more on the readiness of the Colonial Power to grant
its backward peoples progressive rights towards the ultimate
achievement of self-government than on the existence of an
international body that can do hittle more than exert a moral
influence and focus attention on this vital aspect of the well-
being of mankind and the future of world peace.
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SUBJECTS FOR ESSAYS B

1. Trace the rise of self-governing institutions m the states of eastern and
south-eastern Europe during the second half of the mneleenth century, and
suggest any lessons that can be learned from 1t.

2. How far do you consider Westein constitutional methods of government
adaptable to the conntries of the Middle East?

3. Explain the nature of the former British Protectorate of Egypt and the
constitutional position 1n that country following the Second World War.

4. Examine the attempts so far made to establish constitutional government
m Japan and China, and discuss the problems facing these two gountries in
this conneciion since the Second World War,
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5 Give some account of the legislation leading up to the Government of
India Act of 1919 and show what measure of self-government was granted to
the Indsans by that Act

6 How far 1s 1t true to say that the intention of the Government of India
Act of 1935 was to give to British India the status of a Self-goverming
Dominion?

7 What are the constitutional difficulties to be overcome by the peoples of
India and Palustan now that they have become independent Republics,

"while remaining in membershup of the British Commonwealth of Nations ?

8 Distinguish, from the point of view of their government, between the
varous types of British Colonies.

9 Taking the growth of self-governing institutions in Ceylon as an example,
discugs the prospects of other British Colonmies achieving full Domimion
Status, as Ghana (Gold Coast) did 1 1957

10 In what respect does the Trusteeship principle projected by the Umited
Nations Organisation constituie an advance on the Mandate system under the
League of Nations as a means of developing self-government among politically
backward peaples?



CHAPTER XV

THE ECONOMIC ORGANISATION OF
THE STATE

I. DEMOCRACY, POLITICAL AND ECONOMIC

So far we have discussed only the political organs of the con-
stitutional state, but something remains to be said of its economic
organisation which now plays such an important part in both
national and iniernational guestions. It is not our intention
here to go deeply into economic problems but merely to indicate
what has been and what might be done in the constitutional
state to establish a real economic democracy, by which we mean
not only the attempt to control through political democracy
the material conditions of hfe, but also the constitution of
organs of economic control comparable to those already existing
for political purposes. In so far as this is an extra-constitutional
question—and in many respects it is by its nature bound to be
so—it is beyond our province to discuss it here. But to the
extent that it is either within, or capable of being brought into,
the sphere of practical constitutional politics, 1t is necessary
that we should examine it.

In the early days of the modern state the economic functions
of government were fully recognised, and statesmen considered
it their business to control society’s economic activities, by
means of laws and regulations, for the sake of national power.
This condition of things was known as the Mercantile System,
and it was founded on the belief that wealth consisted solely of
money or precious metals whose possession meants national
power. This view was universally accepted in Western Europe
from the seventeenth century onward, and was the mainspring
of almost all political action in those days. In external politics
it was responsible for the European and Colonial wars which
filled the eighteenth century, and in internal politics led to the
building up of a mass of restrictions upon trade and industry

° 31r
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with which the state was encumbered. Then, towaids the end
of the centu1y, the grand attack upon it began in Adam Smith’s
W ealth of Natins. His argument that the individual was the
best judge of his own economic interests found its counterpart
in the political philosophy of the late eighteenth and ecarly
nmeteenth century. The theorists of the American and French
Revolutions and writers like Thomas Paine, Jeremy Bentham
and Willam von Humboldt, in their different ways, assumed
that government was a necessary evil. They therefore argued
that 1ts interference with the individual should be reduced to a
minimum and that, in fact, its sole duty was to protect the
individual from wviolence and frand They maintained that,
government being merely a justice-dispensing institution, any
economic activities on its part were entirely unjustified.

These theories seemed to be supported by the facts of the
moment. In England the dissolving force of the Industrial
Revolution, whose effects began to be seriously felt at the
beginning of the nineteenth century, iendered all the state
regulations obsolete, and, after a period of Tory reaction,
occasioned by the Napoleonic War and 1ts aftermath, an epoch
of reform set in which swept them all away and inaugurated the
policy of Lasssez-faire, or non-interference of the state, in the
economic activities of society. This epoch, broadly speaking,
covered the years 1825-1870, a time which Dicey has called the
"Period of Benthamite Individualism.”” This nineteenth-century
individualism largely inspired the rapid development of that
political constitutionalism which we have examined in these
pages But the practice of Laissez-faire led to such abysmal
misery 1n this period that a new conception of the economic
functions of the state at last dawned, and the conviction grew
that governments should take a greater and greater share in
ordering the economic welfare of society, which was now shown
to be unable to take care of itself in such matters, Thus was
ushered ¢n that policy which is generally called Collectivism,
This loaks, at first sight, like a reaction to an earlier political
practice, and the wheel might appear to have turned full circle.
But the resemblance is more apparent than real; for not only
was this new policy inspired by motives of humanitarianism,
with which the Mercantile System certainly had nothing to do,
but 1t continues to expand in an endeaveur to save the state

Ll
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from disruption by forces (unknown to an earlier age) which
consider political democracy 1n itself worthless, and deny its
ability to achieve the true material interests of the mass of the
people because by its nature it is already controlled by economic
interests which it is hopeless to try to combat by means of the
ballot box.

This policy of Collectivism, which means in essence the use
of the coercive machinery of the staie in the economic interests
of the community, has resulted in a multiplication of the 0TgaDs,
because it has meant a great expansion of the functions, of
government Hence the establishment m every progressive
state in the world to-day of new government departments like
those we have in Britain, such as the Ministries of Agriculture,
Labour, Health, Food, and Fuel and Power. Collectivism 15 now
accepted as a principle of action, m a greater or less degree, by
all political parties The only question that divides the constitu-
tionalists in this matter 15 how far the policy of collectivist
action should be carried. What may be called the older political
parties, while admitting the need for a certain amount of state
action, remain individualist m thewr main tenets, and decline
to accept the dogma that the state should assume the ownership
of the means of production The Socialists, on the other hand,
believe that this should be done and that 1t is possible to do it
without fundamentally changing the constitution of the state, as
we know it. Furthermore, they assert that, if the constitutional
state proves itself incapable of satisfying this economic demand
which will be made upon it more and more insistently, it must
give way before some other form of coercive social organisation.

The extreme form of the economic orgamsation of the state is

* found under the Communist régime 1n Russia and, though to a
less extent, in the People’s Republic of Yugoslavia, whose
constitution of 1946 is, as we have seen, largely modelled on that
of the U.8.S.R., as is also in some respects the constitution of
the People’s Republic of Czechoslovakia of 1948. Indeed,
Lenin’s original Soviet constitution was concerned more
directly with the economic than with the political orgamsation
of the state. Bul it was no less coercive What the Russian
revolution established, according to Lenin, was not socialism
or democracy but a transitional state, maintained by the
dlctatorshlp of the proletanat which would wither away as the
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purposes of the revolution were gradually accomplished.
Ultimately, said Lenin, theie was to be a classless society which
would render any form of state unnecessary. But clearly that
condition has not yet been 1eached, for, despite the Constitution
of 1936, the authoritarian emphasis of Stalin’s government is
certainly no less marked than Lenm’s.

1I. ECONOMIC COUNCILS AND THE SOVIETS

A common factor of all Western constitutional states which
we have discussed is that the territorial constituency is the basis
of all their electoral systems It is this that reformers have
frequently pointed to as one of the weaknesses of political
democracy, and many of them feel that the territorial constitu-
ency should be, if not supplanted, at least supplemented by a
functional or occupational one Under such a system an elector
would vote in the trade or profession 1n which he woiks instead
of, as now, the district in which he lives, thereby securing such
a representation of economic interests as a mere division into
areas can never hope to achieve. One way which suggests itsclf
of achieving this end 15 by means of a reformed Second Chamber
which might be made to represent this side of a nation’s
activities, drawmg its members from occupational constit-
nencies, while the Lower House continued, as at present, to be
drawn from territorial divisions. As we have scen, the Senate
in Eire under the Constitution of 1937, may contain representa-
tives directly elected by any functional o1 vocational group or
association, and a similar arrangement allowed for the election
of five such Senators in Spain under the original Constitution of
1876, though naturally this did not appear in the Spanish
Republican Constitution of 1932 which established a unicameral
legislature, and is, in any case, now abolished by the Dictatorship.

Another way of achieving the same end is by means of
Economig, Councils such as were tried under the original consti-
tution of the Irish Free State (1922) and in the Weimar Republic
(r919), and of the type that is set up under the constitution of
the Fourth Republic in France.

Article 45 of the Constitution of the Irish Free State stated
that Parliament

“may provide for the establishruent of Functional or Vocational
Councils representing branches of the social and economic hfe of
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the nation. A law establishing any such Council shall determine
its powers, rights, and duties, and its relation to the government
of the Irish Free State.”

The Weimar Constitution went farther In Article 165 1t
stated:

“For the protection of their social and economic interests, workers
and salaried employees shall have legal representation in Workers’
Councils for individual undertakings and in District Workers’
Councils grouped accorcding to economic districts and in a Workers'
Council of the Reich,

“The District Workers’ Council and the Workers’ Council of
the Reich shall combine with representatives of the employers and
other classes of the population concerned so as to form District
Economuc Councils and an Economic Council of the Reich for the
discharge of their joint economic functions and fo1 co-operation 1n
the carrying-out of laws relating to socialisation. The District
Economic Councils and the Economic Council of the Reich shall be
so constituted as to give representation thereon to all important
vocational groups in proportion to their economic and social
importance.

“All Bills of fundainental importance dealing with matters of
social and economic legislation shall, before being introduced, be
submitted by the Government of the Reich to the Economic
Council of the Reich for 1ts opinion thercon. The Economic Council
of the Rexch shall have the right itself to propose such legislation.
Should the Government of the Reich not agree with any such
proposal, it must nevertheless introduce it in the Reichstag,
accompanied by a statement of its own views thereon The
Economic Council of the Reich may arange for one of its own
members to advocate the proposal of the Reichstag,.

""Powers of control and administration m any matters falling
within their province may be conferred upon Workers’ Councils
and Economic Councils

“The Constitution and functions of the Workers’ and Economic
- Councils and their relations with other autonomous social organisa-
tions are within the exclusive jurisdiction of the Reich ™

In Treland the plan was abandoned in the Constitution of
1937. In Germany the Economic Councils seemed to be making
some headway before Hitler destroyed them with the Test of the
Weimar Constitution, What place the Economic Council is to
have in French political life is yet to be seen.

Article 25 of the Constitution of the French Fourth Republic
(1946) says: .

“The Economic Council, whose status is fixed by law, examines,
in an advisory capadity, the projects and proposals of laws which
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are within its province These projects are submitted to 1t by the
National Assembly before the latter debates them

“In addition, the Economic Council may be consulted by the
Council of Mimsters, It must be consulted on the establishment
of a nalional economic plan, the object of which is the full employ-
ment of men and the rational use of material resources ”’

Such councils, it must be undeistood, are something quite
different from bodies like the Chamber of Commerce in England
and the National Association of Manufacturers in America,
which have become merely trade-protecting societies, and which,
far from combining with the government for thewr common
advantage, are chiefly concerned with pieventing government
enterprise In Germany, the Economic Council of the Reich was
called by one authonty “a Parliament of Industry,” and the
question seriously arises whether such a Parliament of Industry
can be given any sovereign powers, and, if not, whether it can
be really eftective. The German plan was described as a ““para-
statal” system, by which term was meant a régime of two equal
forces within the state-—one political, the other economic, This
recalls the plan suggested by the Guild-Socialists in England
during the decade preceding the First World War. This was a
variant of the Syndicalist proposals, but, whereas Syndicalism
demanded the complete abolition of political organs, Guild-
Socialism proposed to retain the state, as we know it, {or all
non-economic purposes. The organs of economic government,
however, were, according to this school of thought, of such
prime importance that they must be not subordinate to but
co-ordinate with those of political life. In other words, there
must be two Parliaments with equal power, one guarding
society’s political interests, the other its economic welfare.

Here, then, is raised the whole question whether it is possible
thus to divide the sovereignty of the state, One writer cate-
gorically asserts that there is no via media between State-
Socialism and Syndicalism, meaning that sovereignty, being
indivistble, must work its will either through Parliament as a
political organ, which will brook no interference from economic
associations,! except in so far as it freely accepts them, or else
through a Parliament of Industry with absolute powers, which
1s the essence of Syndicalism. The same question arises also in

IThis was the powmnt at jssue between the Government and the Trade Unions
i England in the General Strike of 1926

~
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the case of two Chambers, one political, the other economic.
Could they, that is to say, be truly co-ordinate bodies? The
point, then, is whether the constitutional state can voluntarily
share its sovereignty with a co-equal force, and whether, if it
submits to violence, 1t can be said to exist any longer. Violence
was not lacking even m the doctrine of the Guild-Socialists -
(an otherwise very pacific body of citizens), but only for the
purpose of setling their programme to work. A general strike,
they argued, would force the state to take over the ownership
of the means of produciion which it would then hire out at a
rent to the appropriate guilds or unions. The latter would,
thereafter, control eveiything economic (wages, prices, condi-
tions of labour, etc) connected with their own trades.

The scheme which appeared in the Wetmar Constitution
arrived in a rather different way. There was violence, indeed,
but it arose fottuitously, so to speak, out of the circumstances
attending the end of the First World War. In the German
Revolution of 1918, Councils of Soldiers and Workers were set
up and for a moment very nearly succeeded in overthrowing
the parallel political revolution. The latter, however, was
destined to prevail, and evolved the Republican Constitution
whose various aspects we have examined. Yet the Councils
proved sufficiently mfluential to bring Article 165 into the
German Constitution, though, as the last paragraph of that
Article shows, they were completely within the jurisdiction of
the political authority

In Russia, on the other hand, through the Bolshevik Revolu-
tion of 1917, although similar parallel régimes existed for a time,
each struggling for supremacy, the leaders of the Workers’
* Councils, or Soviets, did succeed in overwhelming the ordinary
political organs. In the Constituent Assembly of January, 1918,
which had been elected to promulgate a new pohtical constitu-
tion, the Bolshevists moved that “Russia 1s a regpublic of
Soviets,” and when this was heavily defeated, Lenin, by means
of a coup d'élat, dissolved the Assembly, on the ground that it
was “‘too bourgeois.” Since that moment the Communists have
remained supreme in Russia without any fundamental change
in their outlook on the economic organisation of the state. It is
true that, as we have seen, the Constitution of 1936 reveals
certain Western influences, particularly in the language of the
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Articles dealing with the federal structure. But, according to
the Stalin Constitution, it is still true also that the U.S.S.R. is
“a Socialist State of Workers and Peasants” (Article 1), that
its political foundation is “‘formed by the sovicts of toilers’
deputies which have grown and become strong as a result of the
overthrow of the power of the landlords and capitalists, and the
conquest of the dictatorship of the proletariat” (Article 2),
and that “all power belongs to the toilers of the town and village
in the form of soviets of toilers’ deputies” (Article 3) Certainly
Stalin had modified the original conception to the extent of his
adoption of the policy of “‘socialism in one country,” as against
the opposite theory of “‘continuous revolution,” to which the
Trotskyists clung after Lenin's death and which Stalin publicly
declared to be “‘mcompatible with Bolshevism.”” But since then
Communist Russia’s power to influence the political and
economic organisation of neighbouring nations has been vastly
strengthened, in a way which the founders of the socialist state
could never have foreseen, by her triumph in the Second World
War. Heavy though the price of victory was that Russia paid
in lives, property and resources, she now, for good or evil,
dominates the states of Eastern Europe, which, in their need to
use the political machine as the means of economic reconstruc-
tion, are thus torn between the differing methods of Western
constitutionalism and Soviet totalitarianism.

III. THE CORPORATE STATE

There remains one further type of politico-economic organis-
ation for us to examine. This is the experiment of the Corporate
State as devised by Mussolini in Fascist Italy and by Antonio
de Salazar in Portugal. Mussolini’s plan, though it fell with him
and no element of it is revived in the Constitution of the Italian
Republic of 1947, had points of considerable interest which,
in spite of his anti-democratic motives in formulating it, are
not unworthy of study by democrats. The Corporate State was
based on what Mussolini called National Syndi¢alism, and there
is no doubt that the Dictator’s earlier association with syndi-
calism, in the days before his rise to political power, was largely
responsible for this conception, though what he was concerned
to establish was not self-government in indpstry, as the syndi-
calists desired, but national control of industry.



Economic Organisation 319

The practical origins of the scheme went back to 1924, when
a special Commission was appointed to explore its possibilities.
In its report the Commission reviewed the methods used in
other states for dealing with the industrial problem: trade
unionism in Britain, the trust in the United States, the Marxist
theory as applied in Russian Communism, the Economic
Councils established in Germany under the constitution of the
Weimar Republic, and Liberal Democracy. The defect common
to all of them, according to this report, was that they tended
to weaken the supremacy of the state, a tendency which the new
Corporate State must at all costs avoid. The old Italian Syndi-
calists, the argument ran, aimed exclusively at safeguarding
and advancing the interests of the proletariai, while capital,
manual labour and intellectual labour had always regarded
themselves as separate and mutually antagonistic entities,
outside, if not indeed above, the state. National Fascist
Syndicalism would end this opposition by subordinating all
three sections equally to the national interest. But it was not
pretended that the state was capable of taking over produc-
tion, Capitalism and private miliative were to remain, as
necessary to the economic progress of society, but its rights
and liberties must be made consistent with the supremacy of
the state.

On the basis of the report a new Syndical or Trades Union
Law was passed and came into force in April, 1926. This was
followed by a decree of July, 1926, which filled i the details of
the new Act. Finally, in April, 1927, a Labour Charter was
published. The law was divided into three parts. The first
arranged for the constitution and control of syndicates or unions
of three sorts: of the employers, of the manual workers, and of
theintellectual workers. Sixnational confederationsof employers,
six of employees, and one of the professional classes were to be
set up, each of the thirteen under a general council and all
three collateral structures under the control of a new Ministry
of Corporations. No citizen was forced to join a syndicate, but
he had to pay the annual contribution-—one day's pay—whether
a member or not, and, as no worker would have any protection
except through his appropriate official guild, it followed that.all
non-official unions would die of inanition. The second part of
the Act established .special courts, known as the Magistracy of
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Labour, to which recoutse in the case of all disputes was
obligatory. The third part of the Act prohibited all strikes and
lock-outs, under pain of the most rigorous penalties for its
breach.

The Decree of July, 1926, stated that any person over the age
of exghteen might join a syndicate “'if of good moral and political
conduct”: a plamn indication of the intention of the authorities
to secure that all young workers were good Fascists. On the day
after the publication of the Decree the new Ministry of Corpor-
ations was set up. The Charter of Labour, issued in April,
1927, was, it seemed, to be the very bible of the Fascist Cor-
porate State. The purpose of labour, it said, “may be summed
up as the well-being of the producers and the development
of the national strength.” “‘Professional or syndical organisa-
tion,” it added, “is free, but the recognised syndicate alone,
under the control of the state, has the right of legally represent-
ing the employers and employed, of stipulating for collective
labour contracts for all belonging to its category, and of
imposing contributions on them.”

By 1927, then, the foundations of the new economic structure
seemed well and truly laid. It remained to bwld the super-
structure. For the moment the Chamber of Deputies was
permitted to remain but m a yet more emasculated form than
that to which it had already been reduced by the electoral law of
1924, which had made the whole country one vast constituency
and had laid down that any party gaining a majority in the
election, however small, should take two-thirds of the seats,
By a new law of 1928, designed to bring the Chamber into line
with the new economic set-up, deputies were to be drawn
exclusively from the syndicates. Under the procedure laid down .
in this law the general councils of the thirteen National Syndi-
cates met mn Rome and nominated a hst of 8co, which was
reduced to 400 by the Fascist Grand Council. Then the whole
list of 400 was submitted to the country for a simple yes or no
to the question on the ballot paper: “Do you approve the list of
deputies designated by the National Grand Council of Fascism?”
In view of the art and craft employed to secure it, one is not
surprised that in the election of 1929 the official list received an
overwhelming majority.

Things remained in this state for the next four years while

~
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the syndicates were being established and tried out Then in
1933 Mussolini announced that, the syndical phase having been
accomplished, the corporate phase might now be entered upon.
This meant that the time had come for the establishment of the
national connecting-links between the syndicates of employers
and the syndicates of employees set up under the law of 1926.
These were called Corporations, and were to be composed of an
equal number of employers and employees in twenty-two
nation-wide economic activities: eight for agriculture, cight for
industry and commerce, and six for various services, such as
transport, and the professions. The Corporation was to cover
all concerned in the cycle of production in any given under-
taking: employing and employed, producers of raw materials,
masters and workers 1 the processing industres, traders in the
finished product, and technical and scientific experts. The
Councils of the twenty-two Corporations were solemnly installed
by Mussolini in November, 1934.

The final step in the process of creating the Corporate State
was taken in 1939, when the Chamber of Deputies was abolished
and replaced by the Chamber of Fascios and Corporations,
which was opened by the King., It had 682 members, called
National Counsellors Rather more than two-thirds of the
members were delegates of the Corporations, generally leading
officials of the syndicates The remainder were officials of the
Fascist Party. There was no sort of election to the Chamber,
most of the members being there ex-officio, though they all had
to be approved by the Duce. The Chamber of Fascios and
Corporations bore the same relation to the Senate as the former
Chamber of Deputies. The Senate was still, as under the original
constitution, made up of nominees of the Crown, but the King
had “‘obligingly swamped it with Fascists” There was no
longer any pretence of legislative power left to the Chambers.
The function of the new Chamber was purely advisory, and
whether any measure to which 1t gave consideration sliould go
to the King for signature was a matter entirely for the decision
of the Duce, whose powers were not in the least diminished, for
he was in no way responsible to the new Chamber.

There was little chance to judge of the success or failure of
Mussolini’s Corporate State, for in the very year in which it was
finally launched Italy, like the rest of Europe, was caught in
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the toils of Hitler's war. But certainly it can be said that it did
nothing to save Italy from her débAcle, The Corporate State
was hailed as an original panacea for correcting the disorders
of an effete democracy and as an inspiration to the democratic
states of the world for the remodelling of their institutions. These
trumpetings were far from justified, but the plan certamly had
some constructrve features. The weakness of political democracy,
as we have known it in the West, is that it leaves the economic
structure of society very largely to its own devices, and even
where economic planning is undertaken on a large scale, as, for
example, in Britain after the Second World War, it has used the
existing political organs. The virtue of Mussolini’s scheme was
that 1t at least brought the representation of economic interests
into the national assembly. It is true that the Chamber of
Fascios and Corporations was denied any real legislative power,
but such denial of authonty to a Chamber elected on the basis
of occupational interests rather than in territorial constituencies
is obviously not essential to it. In some such Chamber with real
powers might conceivably be found a va media between the
Soviet organisation, with its almost purely economic emphasis,
and the Parliamentary system which entirely neglects economic
representation,

If the Corporate State is dead in Italy, it is still alive in
Portugal, where it is also associated with a form of dictatorship,
as evolved by Dr. Salazar, In Portugal the Republic was
instituted in 1910, When an armed rising drove the Royal
Family into exile. Under the Constitution of 1933 there is a
President elected for seven years and a Prime Minister and
Cabinet responsible to a legislature of a single chamber (the
National Assembly) of go members elected by the head of each
family, whether man or woman. There is, besides, a Corporative
Chamber consisting of representatives of local authorities and
industrial, commercial and other corporations, including organi-
sations of employers and employees. This body is not strictly
a Second Chamber, because it has no legislative power, but,
under the constitution, all bills must be submitted to it for its
opinion before the National Assembly can give a final vote on
them.

In practice the parliamentary candidates are exclusively
those put forward by the Government party, and in the long
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recesses between the meetings of the National Assembly the
Government legislates by decree. In Portugal, Dr. Salazar, who
became Prime Minister in 1928, holds undisputed sway. The
theory of Salazar’s Corporative State has been described as an
attempt to find a middle way between Marxist Communism
and Liberal Democracy by means of vocational groups under
the general supervision of the Government. Strikes and lock-
outs are prohibited, but, on the other hand, the Portuguese
have been given labour laws, under the Statute of Labour, which
they never enjoyed before. In other words, trade unionism and
collective bargaining have been introduced but under a dicta-
torial régime which, however enlightened it may be, the woikers
in most Western European states would not tolerate
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6. “There is no via media between State Socialism and Syndicalism,”
Discuss this statement in reference to the proposals of Guild Socialists for
the establishment of a Parliament of Industry having co-ordinate powers with
those of the political Parhament.
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10 Compare the prospects of the economic reorganisation of Europe after
the Second World War through the methods of Parliamentary constitutional-
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CHAPTER XVI

THE CHARTER OF THE UNITED
NATIONS

I. PROJECTS OF INTERNATIONALISM

WHEN we consider the external relations of states we touch the
most vital aspect of contemporary political organisation.
Clearly, it is idle for any nation under modern conditions to
attempt to work out the means of its own welfare without
regard to 1ts intercourse with other nations. For not only are
states to-day economically interdependent but at any moment
a conflict between them may in a flash place the whole of their
internal political machinery in jeopardy, and, as recent events
have shown, bring it crashing down in ruins. It 15, therefore,
ultimately on a solution of the pioblem of international relations
that the future well-being of every nation depends. Hence, a
study of the methods proposed or adopted for regulating the
external relations of states arises naturally out of a study of
their internal political constitutions,

President Wilson, in his message to the Prowisional Govern-
ment of Russia in May, 1917, expressed the hope that, as a
result of the war then raging, the brotherhood of mankind
might cease to be a fair but empty phrase and be gwven a
* structure of force and reality. In January, 1918, Wilson issued
his Fourteen Points. The Tourteenth Point demanded the
creation of a League of Nations, an attempt to embody the ideal
of international peace in a set of permanent organs; in short, a
political constitution designed to adjust the relations between
states comparable to those constitutions we have here examined
which define the relations between the government and the
governed within a single state. The failure of the League
experiment led to the Second World War and so to another
attempt to establish an international constitution; this time
through the United Nations QOigamsation. But the United
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Nations plan, ike that of the League of Nations, is only a phase
in an age-long evolution of projects of internationalism. The
truth is that the ideal of unity and fellowship derives from two
traditions at the very roots of Western Civilisation, the actyal
unity of the Roman Empire and the Christian message of
“peace on earth, good will towards men ’’ And so we find that
some demand for the formulation of the means to prevent war
has followed almost every major conflict smce the modern
system of states emerged. The general burden of such demands
has always been that states ought to be subjected among them-
selves to a system of law and order analogous to that to which
individual citizens are subjected in the smaller political units
mn which they live. At first such ideals did not get beyond the
pages of the books of a few mtellectuals, and there 1s a long
succession of writers who have worked out paper-schemes for
such ends: for example, Pierre Dubois as early as the fourteenth
century, Erasmus in the sixteenth, Henry of Navaire in the
seventeenth, the Abbé de St. Pierre, Rousseau and Kant in the
eighteenth. The next stage, {following the Napoleonic Wars, was
much more closely in touch with reality, and, ceasing to be
confined to a few idealists, practical schemes of international
organisation passed under the control of dominant personalities
and powers.

Thus it was that the Concert of Europe came into being.
It began as a Christian Brotherhood of Monarchs, inspired by
the Emperor of Russia, under the title of the Holy Alliance,
but, confined as it was to three Powers—Austria, Russia, and
Prussia—it soon degenerated intoa mere engimne of repression to
crush the dawning Liberalism of the smaller states of Europe.
But in the form in which it was strongly supported by the
British Foreign Minister, Castlereagh, the Concert of Europe
might have become much more effectual as a way of maintaining
peace through a system of occasional conferences of the Great
Powers. From this scheme, which lasted from 1814 to 1822, the
British, however, were at length forced to withdraw, owing to
the fact that Metternich was determined to use it for his despotic
purposes, and with the Congress of Verona (1822) and the coming
of-Canning to the Foreign Office the Period of the Congresses,
and with it the slender hope of some sort of Confederation of
Europe, was at an end. Yet the Concert of Europe extended its
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life, though in a somewhat emaciated form, it is true, beyond
this early period, and rallied from time to time to cope with
such problems as the Eastern Question, especially in 1878. But
it was too great a wreck to be revivified at the time when its
activity was most urgently required, in the days of the breath-
less diplomatic struggle immediately preceding the outbreak of
war in 19I4.

Meanwhile, another attempt, again emanaling from a Russian
Tsar, had been made to secure the triumph of diplomacy over
arms. This was by the establishment of the Hague Conferences.
In x8gg the envoys of twenty-six states met at The Hague to
discuss such questions as the limitation of armaments, the
humanising of the laws of war, and the employment of media-
tion and arbitration by parties to international disputes. It
concluded with three conventions which were solemnly ratified
by all the greater Powers. The second Hague Conference,
attended by the delegates of fifty-four states, met in 1goy. It
elaborated the legislation (if we may call it that) of the earlier
Conference and produced a vast bulk of memoranda and agree-
ments, The Hague Conferences, no doubt, were of use as
pioneers, so to speak, of the movement that was to come, but
their decisions lacked effectiveness, and amid the clash of arms
their laws were silent. The Hague Conferences, in short, had no
constitution. Moreover, they were struggling to build a Palace
of Peace at just the time when diplomacy was putting its faith
in another scheme, called the Balance of Power, which, in fact,
since it was founded upon the baneful system of opposing
alliances, made war at length inevitable.

The First World War, however, brought a third stage m the

- development of international projects. Whereas, in the first
stage, efforts were confined to a few idealists, and, in the second,
to prominent individuals, in this third period, following and
owing to the war, the establishment of a real world-organisation
became the amm of large numbers of the citizens "of every
advanced political community. During the second half of the
war there was a positive fever to put forward schemes for the
constitution of machinery for peace which should be more
permanent and effective than any which had gone before. -It
thus became possible to establish such a machinery as an
integral part of the peace.
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11 THE LEAGUE OF NATIONS

The Covenant of the League of Nations had twenty-six
Articles and was placed at the head of the Ticaty of Versailles
and the other treaties made between the victorious Alhed
Powers and Germany and her companions in defeat, so that
every state signatory to the Treaty was bound to endorse the
League There were 27 original signatories to the Covenant,
which came into force in January, 1920. In 1921, 48 states were
members of the League, and from that time to the outbreak
of the Second World War in 1939 the number of state members
fluctuated with the admission of new ones and the withdrawal
of old Thus, for example, Germany was admitted in 1926,
Turkey in 1932, the U S.S R in 1934, and Egypt in 1937, while,
on the other hand, Germany and Japan withdrew in 1933, Ttaly
in 1937, Hungary and Russia (on the outbreak of the Russo-
Finnish Wai) in 1939 The United States, mn spite of Wilson’s
advocacy, declined to become a member, repudiating both the
Treatly and the Covenant. Yet, despite America’s refusal to
join, the League, at one time or another, was concerned with the
international welfare of fifty states, comprising about %5 per
cent of the world’s total population and covering about 65 per
cent of the land area of the globe,

Article 1 of the Covenant stated the rules of membership.
Any fully self-governing state or dominion might be admitted by
the Assembly, provided that it gave the prescribed guarantees.
Articles 2 to 7 and 14 dealt with the organs of the League, and,
as they were all forerunners of those of the United Nations
Organisation, it is useful to examine them in some detail. The
four main oigans were: the Assembly, the Council, the Secre-
tariat, and the Permanent International Court of Justice. These
organs corresponded, but only very broadly, to those we have
earlier described as the three necessary departments of govern-
ment: tlre legislature, the executive, and the judiciary. The
Assembly was a sort of intcrnational Parliament, though it
normally had only one brief session a year The Council could
hardly be compared with a Cabinet, though it had certain
executive functions. it was rather a deliberate body, more easily
convened than the Assembly. The Secretariat closely resembled
the Civil Service of an individual state and was a permanent
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body of officers. The Permanent Court was as near an approxi-
mation to a state judiciary, at least on the side of civil law, as
international law, actual or potential, allowed

The Assembly consisted of not more than three representa-
tives of every member state, though only one could vote on
behalf of his state on any issue. It met at least once a year, for
about three weeks (or more often as occasion might require).
It could debate any matter within the sphere of the League
affecting the peace of the world. The Council was made up of
five permanent and nine non-permanent members (both
numbers varied with the changing membership of the League),
representing respectively the Great Powers and the smaller
nations, the non-permanent members being elected for three
years. The Council was to meet as occasion required, and in
practice generally met four times a year. Its powers were
similar to those of the Assembly, but actually, because it met
more often and was more easily convened, it tended to debate
in detail matters afterwards submitted to the Assembly.

The Secretariat was an entirely non-political body of salaried
officers permanently employed at the seat of the League at
Geneva. The members of the Secretariat, from the Secretary-
General downwards, were not representatives of the state from
which they came, but servants of the League. The Secretariat
was divided into three main branches for purposes of adminis-
tration: the General Secretariat, which included several Under-
Secretaries-General for special missions; the Techmical Sections,
which dealt with such matters as information, transport and
communications; the Administrative Departments, including
finance, library and registry. The main functions of the Secre-

* tariat were to carry out investigations into matters of common
interest to all civilised states, to build up records of a permanent
character, and to prepare reports for submission to the Council
and the Assembly.

The Permanent International Court of Justice was cohistituted
in accordance with a direction given in Article 14 of the Cove-
nant. Its constitution was laid down in a lengthy protocol to
the Covenant, and it finally came into being in 1921. It consisted
of a bench of eleven judges, five representing the Latin group
of states, three representing the Germanic and Scandinavian
group, two the Common Law group (Britain, the British
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Dominions, and—if she joined—the United States), and one for
Asia, By Article 13 of the Covenant the Court was competent
only to determine disputes submutled to it, though it might
arbitrate at the request of the parties. The Court had its
permanent home, not at the headquarters of the League itself
at Geneva, but at The Hague, the traditional seat of the
Permanent Court set up by the old Hague Conference.

One other institution established as part of the framework
of the League and working side by side with its other organs at
Geneva was the International Labour Organisation (I.L.0)).
The plan of such an international organisation grew out of the
Labour Charter of Rights, which, like the Covenant of the
League, had been made a corporaie part of the Treaty of
Versailles, For the first time in history a conference of envays
of national governments thus recognised the claims of labour
throughout the world and the importance of the part it must
play in any durable peace. As in the case of the Assembly of the
League, the International Labour Conference met annually to
frame proposals, which were afterwards submitted for consider-
ation and approval by the states in membership of the League.
Remote though it may have seemed from contact with the
day-to-day problems of labour and industry within the various
states, the I.L.O. did most valuable work in collating and dis-
tributing information on the economic side of the international
problem. So alive, indeed, did it become that it survived the
outbreak of the Second World War, and from 1940 the Inte-
national Labour Conference met in America. Since the War it
has been brought into relation with the United Nations Organi-
sation and has returned to its original home in Geneva.

The great promise of the constitution of the League of
Nations, as compared with any other practical plan for the
maintenance of the peace of the world since the fall of the
Roman Empire, lay in the fact that its organs were permanently
establislied. For its makers realised that peace is not a mere
negation, which exists between outbursts of international strife,
but a positive attitude which has to be slowly and painstakingly
built up among the nations of the world. The constitution of the
League provided the machinery; it was for the nations to make
it work.

In the first decade of its existence the League of Nations did
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invaluable work and reached a position of great prestige as an
instrument of international conciliation and aid. In 1923 it
settled a dispute between Italy and Greece, which otherwise
might easily have led to war. In the same year it matenally
assisted in the financial restoration of Austria and of Hungary
whose detachment from the rest of the old “Ramshackle
Empire” and from each other the Treaties had enforced.
Besides, in 1923 the League supervised the complicated task of
settling in Greece refugees from Asia Minor under the terms
of the Treaty of Lausanne. In 1925 it composed a frontier
quarrel between Greece and Bulgaria. Over the same period
also it carried out other obligations under the Treaties, such as
the allotment and oversight of mandated territories which had
formerly been German colonies, and the organisation and
maintenance of international régimes, like that of the Free City
of Danzig. Meanwhile, the Secretariat went rapidly forward
with its work of collecting and collating information connected
with the international aspects of such questions as labour
and health, and the drafting of rules for the suppression or
regulation of world-wide evils, like the White Slave Traffic
and the marketing of pernicious drugs. The League, in short,
became a storehouse of facts and a clearing-house of ideas
about truly international affairs, and on this side of its work
promised to be of the greatest benefit to Europe and the world
at large.

The most disputed of the devices suggested for the prevention
of war was contained m Article 16 It is so important as to be
worth quoting in full:

. “Should any member of the League resort to war in disregard of
its covenants under Articles 12, 13 or 15, it shall ipso facio be
deemed to have committed an act of war against all other members
of the League which hereby undertake immediately to subject it to
the severance of all trade or financial relations, the prohibition of
all intercourse between persons residing in their terrsory and
persons residing in the territory of the covenant-brealing State,
and the prevention of all financial, commercial or personal inter-
course between persons residing in the territory of the Covenant-
breaking State and persons residing 1n the territory of any other
State whether a member of the League or not.

“It is for the Council to give an opinion whether or not a breach
of the Covenant has taken place. In deliberations on this question
in the Coupeil, the votes of members of the League alleged to have
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resorted to war and of members against whom such action wag
directed shall not be counted.

“The Council will notify to all members of the League the date
which it recommends for the application of the econonuc pressure
under this Article

“Nevertheless, the Council may, in the case of particular mem-
be1s, postpone the coming into force of any of these measures for
a specified period where it 1s satisfied that such a postponement
will facilitate the attainment of the object of the measures referred
to in the preceding paragraph, or that 1t 1s necessary in order to
minimise the loss and tnconvenience which will be caused to such
members "'

The acid test of the League’s sincenty of puipose and realily
of power was bound to come as soon as it was called upon to
protect one of its members against aggressive action by another.
It failed abjectly 1n the two principal tests of this kind that were
made upon it. The first was in 1931 when the Japanese seized
the Chinese province of Manchura, both Japan and China
being members of the League. China appealed in vain for the
help of the League agamst the aggressor, who cscaped with his
ill-gotten gains The second was n 1935, when Mussolini invaded
Abyssinia. Not only were both states members of the League,
but Italy had actually sponsored Abyssinia’s admission. The
League responded to Abyssinia’s appeal and declared Italy the
aggressor, but utterly failed in its attempt to impose cconomic
sanctions under Article 16, The League never 1ecovered from
the loss of prestige which it suffered through Italy’s unpunished
rape of Ethiopia After it, some attempts were made to reform
the Covenant, but the solemn resolutions passed in this con-
nection could have little more than an academic interest in the
face of the stark realities of the international situation which
then rapidly deteriorated until total war broke out again m
1939

The reasons for the decline and eclipse of the League and the
system of collective security which it had worked so pains-
takingly to build up are not far to seek. From its foundation
it suffered the msuperable handicap of the absence from its
membership of the United States, without whose contribution
it could never be truly effective. With the defection of the three
Great Powers of Japan, Germany and Italy, notwithstanding
the entry of Russia meanwhile, the League became a mere

'The Text given above 18 as amended by the Council and Assen}bly 11 1922,
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truncation of its original self, in fact, an association of nations
standing for peace against an alliance of nations bent on war.
The League had no money-raising power and had to live on the
contributions of 1ts state members. It disposed of no armed
forces, but depended on the will of its members to carry out
their solemn undertakings. Its law, m the last analysis, had
only moral authority to back it, and as soon as important states
were determined and ready to risk flouting that authority, the
plan broke down. In other words, the League lacked sovereign
power, which remained undiminished in the hands of each state
member of it.

111. TIE ORGANS OF THE UNITED NATIONS

The United Nations began as a fighting alliance in the Second
World War. The teim “United Nations” was first officially used
m an international agreement, the Joint Declaration by the
United Nations, signed at Washington in January, 1942, by
26 nations allied in the war. The signatories to the Washington
Declaration agreed to subscribe to the common declaration of
purposes and principles contained in the Atlantic Charter which
the American President and the British Prime Minister had
issued after their meeting at sea in the previous August. The
Atlantic Charter contained eight points, and declared that the
United States and Britain sought no aggrandisement, desired to
see no territorial changes which did not accord with the wishes
of the people concerned, respected the rights of all peoples to
choose their own form of government, would do their utmost to
secure the access on equal terms of all peoples to the trade and
raw materials of the world, would aim at securing improved
labour standards throughout the world, seek a peace, after the
destruction of the Nazi tyranny, which should secure for all
nations the hope of living in peace and security and for all men
the right to traveise the seas without hindrance, and would do
all in their power to achieve at last the abandonment®of the use
of force and the abolition of aggression as a means of settling
international disputes

The Washington Declaration was followed up at a Conference
in Moscow in October, 1943, when representatives of Russia, the
United States, Britam, and China signed a convention known
as the Moscow Declaration. Article 4 of this Declaration stated
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that the “four Powers recognise the necessity of establishing at
the earliest practical date a general international o1ganisation,
based on the principle of the sovereign equality of all peace-
loving states, and open to membership by all such states, for
the maintenance of international peace and security.” About
a year later, in November, 1944, the actual framework of the
proposed organisation was informally laid down by representa-
tives of the same four Powers at a conference held at Dumbarton
Oaks in the United States, where it was agreed that the propo-
sals should be cast in the form of a treaty, to be known as the
Charter, and that the organisation should be called the United
Nations. The principles enunciated at Dumbarton Oaks were
endorsed, with some modifications, at the Stalin-Roosevelt-
Churchill meeting at Yalta m the Crimea in February, 1943,
and finally formulated, without any radical alteration of the
basic design, in a Charter signed by the representatives of fifty
nations sitting in conference at San Francisco from April to
June in the same year.,

The Charter of the United Nations, which was published on
27th June, 1945, is a lengthy document with a Preamble and
111 Articles contained in 19 Chapters. The Preamble is as
follows:

We, the people of the United Nations, determined to save succeed-
ing generations from the scourge of war, which twice in our hfetime
has brought untold sorrow to mankind, and

to reaffirm faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men and
women and of nations large and small, and

to establish conditions under which justice and respect for the
obligations arising from treaties and other sources of international
law can be maintamed, and

to promote social progress and better standards of life in larger
freedom, and for these ends,

to practise tolerance and hive together in peace with one another
as good ngighhours, and

to unite our strength to maintain international peace and
security, and

to secure by the acceptance of principles and the institution of
methods, that armed force shall not be used, save in the common
interest, and

to employ international machinery for the promotion of the
economic and social advancement of all peoples, have resolved to
combine our efforts to accomplish these aims

L
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Accordingly, our respective Governments, through representa-
tives assembled in the City of San Francisco, who have exhibited
their full powers found to be in good and due form, have agreed
to the present Charter of the United Nations and do hereby
establish an international organisation to be known as the United
Nations

Article 1 states the four purposes of the Organisation, which
are: to maintain international peace and security through
effective collective measures; to develop friendly relations
among nations based on respect for the principle of equal rights
and self-determination of peoples; to achieve international
co-operation in solving international problems of an economic,
social, cultural, or humanitarian character: and to be a centre
for harmonising the actions of nations in the attainment of these
common ends.

Article 2 states that the Organisation is based on the principle
of the sovereign equality of all its members and that nothing in
the Charter shall authorise the United Nations to intervene in
matters which are essentially within the jurisdiction of any
state, except where enforcement measures (described in Chapter
VII of the Charter) are necessary in the interests of peace. In
pursuit of these purposes there are to be established six prin-
cipal organs: (i) the General Assembly, (i1) the Security Council,
(i) the Economic and Social Council, (iv) the Trusteeship
Council, (v) the International Court of Justice, and (vi) the
Secretariat.

What this set-up owes to the earlier organisation of the
League of Nations is evident. For, as we have seen, the League
had an Assembly, a Council, an International Court, and a
Secretariat. The organs of the United Nations not found
* among those of the League are the Economic and Social Council
and the Trusteeship Council, though even these are, in a sense,
elaborations of special bodies which the League either sponsored
or evolved, namely, the International Labour Organisation
(though this still exists for special purposes side by %ide with
the new Council whose functions are much broader) and the
special Commission on Mandates.

(i) The General Assembly. The General Assembly, whose
composition and functions are fully stated in Articles 9-22 of
the Charter, is similar in powers, though not in composition,
to the Assembly of the League. Any member state may send up

®
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to five representatives, but only one may vote. On 1mportant
questions a decision of the General Assembly 1equires a two-
thirds majority of the members present and voting, on less
important matters only a simple majority. The Assembly meets
annually, though special sessions may be convoked at the
request either of the Security Council or of a majority of member
states. Like the old Assembly of the league, the Geneial
Assembly may discuss any question relating to the mainten-
ance of peace and security brought before it by the Council
or any state, whether a member or not. The Assembly may
consider any question relating to armaments and the promotion
of co-operation for any international purpose. It controls the
worlk of hoth the Economic and Sectal Council and the Trustee-
ship Council, receives annual reports from the Security Council,
and approves the budget of the Organisation

(u) The Security Council. Though the Secunty Council
(Articles 23-54) derives from the Council of the old League, it
has much wider scope and larger powets than its forerunner, It
consists of eleven members. Five of them-—Britain, the Unmted
States, the U.S.S.R., France, and China—are permanent. The
remaining six are elected by the General Assembly for terms of
two years, three retiring cvery year and being ineligible for
immediate re-clection Each state member may have only one
representative and only one vote. Any decision of the Security
Counci requires an affirmative vote of at least seven out of
eleven, but on all but procedural matters the seven affirmative
votes must include the concurring votes of the five permanent
members, though any party to a dispute must not take part in
the voting on decisions concerning that dispute. This restrictive
clause concerning non-procedural matters means, in effect, -
that, while a permanent member may not veto discussion by
the Security Council of any dispute threatening international
peace, the veto applies to all subsequent stages of the discussion:
investigafion of the dispute, recommendation of enforcement
action by the Council, and the actual application of force.

The Charter confers on the Secunty Council the responsibility
to deal with any dispute “likely to endanger the maintenance
of international peace and security”, and member states under-
take to accept and execute the Council’s decisions reached in
accordance with the Charter. The Security Council may call
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npon the United Nations to take mecasures to thus end, and
special agreements will be entered into among the members of
the Orgamsation indicating the forces which they will place
at the disposal of the Council to carry out its mtentions,

The essence of the plan may thus be said to be “organised
defence and concerted activily,” and the measurcs proposed
to secure this aim are what constitute the fundamental difter- -
ences between the new plan of the United Nations and the old
plan of the League of Nations, In this vital work the Secunty
Council 1s to be assisted by a Military Stafts Commutiee com-
posed of the chiefs-of-stall of the Great Powers This body must
give technical advice as to the size and nature of the quotas of
military, naval and air forces which each member-nation will
contribute to the common pool But the problem for the new
world Organisation is not only how 1t shall ensure the possession
of sufficient armed power to enforce its will on recalcitrant
nations but also how that power shall be disposed so as to be
in a position to operate immediately and eftectively wherever
danger threatens. To meet this double need the scheme envis-
ages not only a world-wide organisation but within it also
associations for regional defence, and, going with this regionah-
sation, a continuous chain of bases under the common control
throughout the world.

(iti) The Economsc and Socigl Council. Articles 61-74 deal
with the form and functions of the Economic and Social Council.
It is elected by the General Assembly and consists of eighteen
member states, each with one vote. Six members are elected
every year to serve for three years, though in this case retiring
members may be re-elected immediately. The decisions of the
Council are taken by a simple majority of those present and
voting The Council may meet whenever necessary or on the
request of a majority of its members. The functions of ihe
Council are large and complex. It must study and report to
the General Assembly on all economic, social, cuttwal and
educational questions, as well as health and related matters
connected with the United Nations all over the world. It has
the right to call international conferences and to undertake
special enquiries asked for by member states, with the approval
of the General Assembly.

There are few international questions, outside politics and
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arms, with which the Economic and Social Council will not be
either directly or indirectly concerned So true is this that the
Charter empowers the Council, with the approval of the
Assembly, to make agreements with other international agencies
already set up by various conventions for economic and social
purposes and closely associated with the activities of the Umted
Nations Organisation. These so-called Specialised Agencies
include the World Health Organisation (WHO), the United
Nations Educational, Scientific and Cultural Organisation
(UNESCO), and the International Labour Organisation (ILO).
The object of such agreements is to co-ordinate the work of
the various agencies working in this vast post-war field. And,
finally, so that the humanitarian scope of the Economic and
Social Council may be unrestricted, it may invite representa-
tives of any state member of the United Nations or of any of the
Specialised Agencies already mentioned, to participate, without
vote, in its deliberations, or, alternatively, appoint representa-
tives to participate m the deliberations of any of those
Specialised Agencies.

(iv) The Trusteeship Council. The Trusteeship Council (Articles
75~91) consists of five permanent members of the Secunty
Council, those member states administering Trust Territories,
and as many member states elected for three-year terms by the
General Assembly as may be necessary to ensure that the total
number of members of the Council is equally divided between
those members of the United Nations which administer Trust
Territories and those which do not. Each member state must
designate one specially qualified person to represent it on the
Council. Each member of the Council has one vote, and decisions
will be reached by a simple majority of those present and voting.
The Council shall meet as required and must be convened on a
request from the majority of its members.

The Trusteeship Council is concerned with non-self-governing
territories! and these may be territories held under former
League of Nations Mandate, or territories detached from enemy
states as a result of the Second World War, or territories
voluntarily placed under the system by states responsible for
their administration. As we saw earlier, member states re-
sponsible for such territories must recognise the interests of the
inhabitants as paramount and accept the obligation to
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promote their well-being to the utmost, The basic objectives
of a trusteeship system are to further international peace and
security; to promote the political, economic, social and educa-
tional advancement of the inhabitants of the Trust Territories
and their progressive development towards self-government or
independence; to encourage respect for human rights and for
fundamental freedoms for all, without distinction as torace, sex,
language, or religion; and to ensure equal treatment in social,
economic and commercial matters for all members of the United
Nations and their nationals. The administering authority of a
Trust Territory must submit an annual report to the General
Assembly, which, through the Trusteeship Council, may arrange
for periodical visits to Trust Territories or for the reception of
petitions from such territories.

(v) The International Court of Justice The International
Court of Justice (Articles g2-g6) 1s the principal judicial organ
of the United Nations. It is to function 1 accordance with a
Statute, which is based on that of the Permanent Court under
the League of Nations and forms an integral part of the Charter
of the United Nations. But non-member states may become
parties to theStatute with the approval of the General Assembly
on the recommendation of the Security Council. Each member
of the United Nations undertakes to comply with the decision of
the Court in any case to which it is a party, and, 1f it fails to
do so, the Security Council may take appropriate measures to
enforce the judgment. But nothing in the Charter requires
member states to use the Court or precludes them from entrust-
ing their differences to other tribunals already in existence or
to be set up in the future. The General Assembly, or the Security
Council, or the other organs of the United Nations, or any
Specialised Agencies may request the Court to give an advisory
opinion on any legal question within the amit of the activities
of these bodies.

(vi) The Secretariat. The composition and dutfes of the
Secretariat are laid down in Articles gy-rox of the Charter. The
chief administrative officer of the Organisation, as under the
League, is the Secretary-General, appointed by the General
Assembly on the recommendation of the Security Council The
Secretary-General acts in that capacity at all meetings of the
General Assembly, the Security Council, the Economic and
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Social Council, and the Trusteeship Council, and must make an
annual report to the General Assembly on the work of the whole
Organisation He may bring to the notice of the Security
Council any matter which, in his opmion, may threaten the
maintenance of peace and security. The Secretary-General and
his staff are international officials, responsible to the Organi-
sation, and may not seek or receive instructions from any
authority external to it Each state member undertakes to
respect the exclusively international character of the Secre-
tariat The Secretary-General appoints his staff under the
regulations of the General Assembly, the objects of which are
to secure the highest standards of efficiency and integrity, and
to recruit on as wide a geographical basis as possible.

Such, then, are the organs of the United Nations as con-
stituted by the Charter Their constitution cannot be changed
except by due process of amendment, the conditions of which
are laid down in Articles 108 and 109 of the Charter, Amend-
ments to the Charter shall come into force for all members when
they have been adopted by a vote of two-thirds of the members
ot the General Assembly and ratified, in accordance with their
respective constitutional processes, by two-thirds of the member-
states of the United Nations, including all permanent members
of the Security Council For the purpose of reviewing the
Charter a General Conference of the United Nations may be
held at a date and place to be fixed by a two-thirds vote of the
members of the General Assembly and by a vote of any seven
members of the Security Council. At such a Conference each
member-state shall have one vote. But, so that the Charter may
not become too set and out of step with changing circumstances,
it is specifically laid down that, if no such General Conference
has been held before the tenth annual meeting of the General
Assembly following the coming mto force of the Charter, the
proposal to call such a conference must be placed on the Agenda
of that session of the General Assembly,and the conference must
be held 1f so decided by a majority vote of the members of the
Assembly and by a vote of seven members of the Security Council.

IV. THE UNITED NATIONS ORGANISATION AT WORK

In spite of the complex international problems by which the
world was beset 1n the diplomatic confusion following the end of



The United Nations 341

the Second World War in 1945, the United Nations Organisation
was formed and working within a few months of the close of
hostilities. The General Assembly held its first session 1n London
in January and February, 1946, and carried through an enor-
mous amount of preparatory work. It chose the non-permanent
members of the Security Council and constituted the Economic
and Social Council. It also played its part in the election of the
Secretary-General and the Intermational Court Tinally, it
reached agreement for approprate action on many burning
post-war questions, such as refugees and war criminals. It also
set about the problem of finding a permanent home for the
Organisation and finally decided that its seat should be 1n the
United States.

The Security Council also held its first meeting in London in
January, 1946, and immediately found itself confronting
problems of the first importance arising out of the war. It is
natural that in the Council the permanent members should
play the decisive role. But on every major issue Britamn and
America have found themselves strongly opposed by Russia,
And, since by the veto any of the permanent members may
prevent a decision, this constitutes a constant threat to the
existence of the Organisation. But because this veto power
exists in the Council and not in the General Assembly, where
Russia and her policies are more likely to be outvoted, 1t is in
the Council that the decisive struggle goes on. A brave attempt
to circumvent this obstacle was made in 1950 when the Assembly
resolved that, “where the Security Council is unable to reach a
decision on a matter of peace or security, a special session of the
Assembly may be convened and make a recommendation by a
" two-thirds majority’’. The weaknesshere is that, whereas Council
resolutions are, in theory at least, binding obligations, those of
the Assembly are only recommendations. Nevertheless, they
may lead—and, in fact, on more than one occasion have led—
to effective international action.

But the truth remains that the United Nations Organisation,
or some form of international organisation standing for the
same principles, must succeed, or civilisation is doomed. And n
one respect at least the Charter of the United Nations marks a
considerable advance on the Covenant of the League. Running
right through the Charter is an implicit concern for the in-
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dividual, Indeed, it is explicit in the United Nations De-
claration of Human Rights (1948). The Covenant of the League
talked of the “High Contracting Parties,” while, as we have
seen from our quotation from the Preamble, the Charter of the
United Nations opens with the words: “We, the Peoples of the
United Nations,” a patent derivative from the American
Constitution, which begins with the words. “We, the people of
the United States”. This human quality marks the whole of the
Preamble, and it is also of the essence of two of the most impor-
tant organs of the United Nations: the Economic and Social
Council and the Trusteeship Council, both of which are fully
in being. UNESCO, a Specialised Agency closely associated with
the Economic and Social Council, is, in particular, concerned
with the welfare of the ordinary citizen, and, through its many
ramifications in each state in membership of the United Nations
it offers him opportunities to play a part in the work of saving
the world from another total war, which could only end in the
destruction of all that we mean by Western Civilisation.

In this sense the constitution of the United Nations is much
more comparable with the constitutions of national political
communities which we have examined than was that of the
League. It is true that the United Nations Organisation is
based on the principle of the sovereign equality of all its mem-
bers, and to this extent the sovereignty of each member-state
remains intact. But, whereas each member of the League
could decide for itself whether it would adopt a recommenda-
tion of the Assembly or the Council to put sanctions into force,
under the Charter of the United Nations each member under-
takes to impose economic sanctions and contribute its agreed
armed quota immediately at the demand of the Security
Council. As a test of this new machinery of collective security,
the United Nations Organisation has since the end of the
Second World War succeeded in taking effective action where
the League between the wars twice failed to do so For, whereas
the League did nothing to prevent Japan's seizure of Manchuria
in 1931 and was unable to rally its members against Italy when
she assaulted Abyssinia in 1935, the United Nations—though,
admittedly, m the absence of Russia—combined to resist the
aggression of the North Koreans against South Korea in 1950.
In 1956, again, the United Nations effectively intervened in
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Egypt to end the Suez crisis, and led the liberal opinion of
the world in its condemnation of the methods used to suppress
the Hungarian revolt. Such examples of action surely justify
the existence of the United Nations Organisation. Indeed, 1t
1s a moral certainty that, if i this Atomic Age the nations do
not make this world constitution work, no national constitution
can survive.
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SUBJECTS FOR ESSAYS

1 Recount the history of projects for the more harmonious working of
mternational relations up to the outbreak of war i 1914

2 Explain the composition and functions of the organs of the League of
Nations, as established after the First World War

3. Account for the failure of the League experiment.

4. Qutline the form and functions of the organs of the United Nations

5. Compare and contrast the circumstances in which the Charter of the
United Nations was drawn up with those i which the Covenant of the League
of Nations was promulgated, and assess the prospects of greater success for
the Umted Nations than the League enjoyed.

6 How far do you consider that the United Nations Orgamisation creates
machmery for the implementation of the principles set forth in the Atlantic
Charter? »

7. To what extent is 1t true that the Charter of the United Nations1s a more
human document than the Covenant of the League?

8 In what 1espects are the powers of the Security Council of the United
Nations greater than those of the Council of the League?

9. What 15 the importance of the Irternational Court of Justice and what
part can 1t play in the establishment of permanent peace?

10 “By UNESCO we may learn how to live if by the pohtical organs and
the armed power of UNO we can first learn how not to die " Discuss this
statement as a text for the cultivation of world citizenship.



CHAPTER XVII
THE OUTLOOK FOR CONSTITUTIONALISM

IMMEDIATELY after the First World War the outlook for political
constitutionalism was very bright Indeed, there was hardly a
civilised state in the world which had not adopted a national
democratic constitution, mn one form or another. But the spirit
of optimism which this situation engendered was soon broken
by events, for before very long there were reactions against
constitutional forms of government in various parts of Europe.
Already the success of the revolutionary régime in Russia,
which had violently overthrown the Liberal Provisional Goven-
ment, was assured by its victory over the counter-revolution.
Then followed the Fascist outbreak in Italy, the Nazi upheaval
in Germany, the triumph of Franco in Spain, and the emergence
of quasi-dictatorships in Poland, Rumania, Greece, and other
states in Eastern Europe. Nevertheless, political constitution-
alism held generally in the western states, though with rather less
certainty in France and Belgium, until the German onslaught
in the Second World War.,

The situation following the Second World War was very
different from that following the First. Belgium, Holland and
the Scandinavian states rapidly restored the constitutions
which had been suspended during the German occupation.
France revived in the constitution of the Fourth Republic the
main features of the Third And Italy, in promulgating a
Republican Constitution, clearly rejected the Fascist virus from
her system. At the same time, Sweden and Switzerland, which
had remdined neutral in the war, maintained their original
constitutions. But the picture in the rest of Europe, from the
point of view of political constitutionalism, as in most other
respects, was exceedingly dark. The peace made Germany a
political as well as an economic desert, dominated by the
Occupying Powers. There was, it is true, in the British,
American and French Zones, some attempt at a renaissance of
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democratic forms through the establishment of State Parlia-
ments and of a Federal Republic in Western Germany 1n 1949,
but in the cast of Germany and in the rest of Europe under
Russian agis there was little hope for the people fieely to
choose the forms of government under which they would live.

It is clear, therefore, that national democratic constitu-
tionalism isstillon trial, andif 1t 1sto survive it must be prepared *
to adapt itself to changing times and circumstances. Political
constitutionalism, as we have seen, is in one sense very old.
But as an instrument of democracy 1t 1s comparatively new.
Even in Britain, 1ts cradle, the democratisation of the ancient
Constitution 15 a development that has occurred within the
space of little more than the last eighty years There is, there-
fore, no reason to suppose that it has ieached the lLimit of
change. So we may usefully examine the ways in which it may
overcome the weaknesses from which it undoubtedly suffers
and meet the demands that are bound in the future to be made
upon it Among the most obvious weaknesses of modern parlia-
mentary systems is, as we have already indicated, the fact that
the central machine has already more work than it can properly
cope with. At the same time, as we have earlier suggested, the
new demands made upon 1t are chiefly economic, smce a vast
extension of the economic activities of the state is envisaged in
the programmes of most social reformers Together with these
two points must be considered the fact that the formula of
political democracy—namely, that each citizen shall count as
one and no more than one—largely fails in the average state to
satisfy the mass of the workers in whose interest such a method
is presumed to have been devised.

This last point complicates the other two; for while, in the
economic interests of the less prosperous part of the community,
the central organs of the state must be further loaded with
duties, of which they have already more than they can ade-
quately discharge, in a parliament convened under tie present
system of voting the industrial workers find it difficult to gain a
majority, and in desperation may easily be led to resort to wild,
unconstitutional courses. And the constitutional state is bound
to face this difficulty; for if the industrial workers do not form a
majority, they at least constitute a sufficiently forceful minority

to cause schism in the state and to paralyse the community if
®
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something is not done to meet their demands. Let us see what
constitutionalism can do by way of attempting a solution of
this complicated problem.

The crucial fact at the back of any such discussion 15 the
sovereignty of the state. Any political society is bound to
reserve sovereign powers to itself if it is to be preserved from
anarchy; for a community which permitted every individual
belongmg to il to do exactly as he hiked (which is the argument
of Anarchists) would not be a society but a chaos. At the same
time, 1t must be remembered that men and women are members
of a state not for #fs good but for their own. The state must
satisfy the mass of the community whose best interests it 1s
intended to safeguard (it can have no other purpose), and the
machinery through which the siate functions—that is, its
constitution—must be so adjusted as to secure this end. For
this reason modern constitutionalism has evolved on the basis
of the assumption that sovereignty belongs to the people. This
also 1s the argument of most revolutionists. Indeed, they are
revolutionists precisely because they believe that it is impossible
for modern state machinery to gtve effect to the sovereignty of
the people. The Fascist doctrine, on the other hand, according
to Mussolini, denied the dogma of popular sovereignty which
was, he said, disproved by the realities of life. “We proclaim,
on the other hand,” he added, “simply the dogma of the
sovereignty of the state, which is the juridical organisation of
the nation and the expression of 1ts historic needs ”’

In order that the sovereign state may prove acceptable to
the mass of citizens in an educated community, it must satisfy
them that they ultimately control their political destiny.
Sovereignty must be so handled and poised that individual
rights are not unwarrantably injured by it. And to secure this
enjoyment of rights the organs of the state must be arranged in
such a manner as to ensure that the mass of the community shall
not only ‘comprehend them but take a lively inierest in their
constitution and development In order to achieve this the
constitutional state may have to go very much farther than it
has already gone, or perhaps undo much that it has already
done. Such reforms as a new type of representation in a re-
modelled Second Chamber and an extension of direct democratic
checks, like the Referendum, the Popular Initiative and the
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Recall, would doubtless go far in some cases to secure this
hiving interest, but they hardly touch the threefold problem at
which we have hinted earlier, namely, the overcrowding of the
legislature, the difficulty of satisfying the economic demands of
certain sections of the community, and the inadequacy for the
latter purpose of the principle of “one man one vote.” Let us
consider what else the constitutional state can do in view of this
thorny problem of sovereignty.

In the first place, there seems to be no good reason for sup-
posing that sovereignty must necessarily retain the particular
form it now possesses in any given state, Let us admit that
sovereignly, m an ultimately legal sense, is indivisible. But
that is not to deny that it is malleable. As we have shown, in
states with flexible constitutions, the legislature is sovereign,
and m states with rigid constrtutions the constitutional
document 15 sovereign. But there is nothing to prevent a
flexible comnstitution being made rigid by means of the enact-
ment of a constitutional law saying that certain questions shall
henceforth not be dealt with by the legislature through its
normal procedure. Nor is there any reason why a rigid con-
stitution should not become flexible by the removal of the
existing restrictions upon parhamentary action in certain depart-
ments, For example, in Britain, with its flexible constitution,
il the unrestricted action of Parliament were thought to have
become an engme of tyranny, then its effectual sovereignty
could be limited. Again, France has a rigid constitution, but if
it came to be felt that individual rights were unnecessarily
injured by the restrictions at present placed upon the normal
action of the Chambers, those restrictions could be constitu-
* tionally removed, and the sovereign power placed in the keeping
of the French Parliament.

But these are examples of unitary states, We have shown that
the sovereignty in a federal state necessarily lies in the con-
stitutional document, or, in other words, that the cofistitution
of a federal state must be rigid. The constitution in a federal
state, therefore, could become flexible only by changing the
federal state into a unitary one. If Congress in the United
States, for example, should become the repository of the
sovereign power (and if the Constitution became flexible, such
would necessarily be the case), state rights would no longer be

A 4
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safeguarded as they are now, and that lack would involve the
virtnal destruction of the basis upon which the federal structure
is built, and, consequently, the virtual establishment of a
unitary state But there is no inherent reason why this should
not be done. If the states belonging to the Union could have
originally planned a unitary mnstead of a federal state (and
they certainly could legally have done so) there 1s no reason
why they should not, if they wished, now transform the one
into the other.

"The very existence of the federal plan, in fact, proves that
for practical purposes it 1s possible to divide sovereignty, so
long as there is some ultimate security against the issue of
anarchy from the conflict of the co-ordinate holders of it. This
practicability of a virtual division of sovereignty suggests a
possible line of 1eform in ccrtamn unitary states. If the total area
is so large that the only law-making body 1s distant from the
constituents, or if the business of legislating for a thickly
populated area leads to the overcrowding of the work of the
legislature, it is certain that the constituents will lose interest
in the proceedings of their representatives, the legislature will
lose touch with those it represents, the representative system
will tend to become unreal and discredited, and the way will be
open for the trial of other methods of an unconstitutional kind.
This 1s the danger in a heavily-populated area like that of Great
Britain. This is, as we have shown, a unilary state, With the
advance of social legislation—an inevitable concomitant of
democratic progress—the pressure upon the central legislature
has become so great that the only business which has a proper
chance of being dealt with 1s that initiated by the Government.
What, then, it may be asked, is the use of electing a great
number of representatives and paying them a salary from the
public funds if their sole real business 1s to support or reject
Government measures?

The why of possible reform here is suggested by the device
of federalism. The best examples of federal states have grown
out of a number of communities formerly isolated. But there is
no reason why a unitary state should not split itself up into a
number of smaller bodies politic retaining for its central pur-
poses only those powers fully necessary to the maintenance of
the common good This plan 1s called Devolution. It was sug-
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gested in this country at one time as a way out of the difficulties
arising from the Irish Question, with the slogan, “Home Rule
all Round.” The plan suggested then was that England, Wales,
Scotland, and Ireland should become partially self-governing
units, while Parliament should continue to sit at Westminster
dealing with matters of interest common to them all The
division having been achieved under such a scheme (not
necessarily the particular division above mentioned), a constitu-
tion could be drawn up after the manner of federal constitutiong,
whereby either certain powers would be granted to ihe units
and the remainder left to the central Parliament, or the rights
of the central authority could be definitely enumerated and the
“reserve of powers” be left with the smaller units,

This, then, would be to create a federal state out of a unitary
one, the first step in the process being devolution. The effect of
such a reform would be, first, to lighten the almost unbearable
burden which at present rests upon such a central legislature as
that which now exists in Great Britain; secondly, to lessen the
danger of bureaucracy by making it possible to keep a closer
watch upon the action of the executive, and thirdly—and this is
the most important consideration of all—to enliven politics, to
open avenues of local legislation not possible now, and to keep
up a real and constant contact between the elector and the
representative. Such units of self-government, it must be under-
stood, would be by no means mere local governing bodies, but
quasi-sovereign bodies, sharing the sovereignty with the central
Parhament. This scheme would, of course, involve a rigid
constitution, whose amendment could be carried only by some
special machinery and whose sanctity would be ultimately
* safeguarded by some authority such as a supreme judicature.

If it is possible practically to divide political sovereignty mn
this terntorial fashion, the question next ariSes whether it
would not be feasible to share it among authorities political
and economic We have discussed what has so far actually been
done in the matter of economic representation in constitutional
states, in Chapter XV, and there indicated the difficulty created
by the question of this sort of divided sovereignty. The diffi-
culty undoubtedly exists, but we must remember that we are
discussing how political constitutionalism may preserve itself
against unconstitutional schemes. To do so, it may be forced, at
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some future time, to try all sorts of experiments which at
present seem to lie outside its province or area of action. And
the question may have to be seriously debated whether it is
possible for the state to be federal in something more than a
territorial sense. For the state, after all, is but society politically
organised, and society may yet make demands upon political
machmery which in its present form it cannot bear. In such a
case the machinery must either be remodelled to meet the
new demands or be scrapped altogether, in which latter case
constitutionalism will be at an end and will yield to the forces
that frankly challenge its efficiency, whether Communist or
Fascist; for enlightened society will not endure a political
machinery which uses the power to coerce 1n a direction inimical
to society itself and against its own preservation and advance-
ment

Such a federal scheme as that of which we have spoken would
regard societly not as a federation of territorial units—provinces
or states or cantons—but as a federation of all kinds of associa-
tions, economic, religious and social, in which men and women
do in practice express themselves far more fully than they do
through the normal political organisation. We have seen how
advisory economic councils were tried in Germany and the
Irish Free State, and again under the French Fourth Republic,
and how economic and other special interests may be made to
play a part in the action of the political machine by means of a
reformed Second Chamber which might represent this side of
a nation’s activities. But the federal ideal, when it gets beyond
mere lerritorial limits, has a much wider scope than this. It
implies the establishment of semi-sovereign bodies with definite
rights within the sphere of their action, corresponding to such
rights at present enjoyed by the federating units in such
federations as the United States and the Commonwealth of
Australia, the difference being that they would have, not
political, ‘but economic or religious or social functions The state,
of course, would remain, as it 1s bound to remain, to co-ordinate
these new parts and maintain order among them. But in this
case the state becomes an association of interests which every
citizen can appreciate. Sovereignty then begins to assume a new
guise; it becomes, mstead of a fixed legal idea, a pliant tool for
man’s welfare. And once this is felt of it, there is hardly any
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limit to the possibilities of constitutional development, whether
national or international.

Much that we have said concerning the possibility of mani-
pulating sovereignty within existing political units applies with
equal, or even greater, force to mternational organisation.
In fact, international organisation 1s the indispensable condition
of the contiued securnty of political constitutionalism. There
is no ground for supposing that the nation siate, in its present
form, is the final unit of social orgamsation in its political
aspects. Indeed, it is obvious that the sovereign nation state,
as 1t now exists after five centuries of evolution in Europe, 15 in
some respects decadent. Nor can 1t be dented that the present
pohtical divisions of Europe are in many ways hopelessly
irrelevant to modern needs, Manifestly, it is an intolerable
anomaly, for example, that a Jarge number of petty states
should be able, by the exercise of their sovereignty, to stand in
the way of a reasonable economic union for the exploitation of
the world’s resources to the common benefit. The nation state
as a sovereign body may, in fact, turn out to be nothing more
than a phase in historical experience

It would appear, then, that some form of world federalism
is the only cure for the international anarchy which has pro-
duced two world wars, and, if not checked, will produce a third
which will leave our civilisation in rums. But this does not
necessarily imply, as some think, the formation of a vast multi-
national state or even of a number of separate multi-national
states. For the problem of world unity calls not so much perhaps
for the total correlation of areas as for the partial correlation
of functions. A true federation, as we have seen, can be success-
. fully made only among states which destre union, and it cannot
be said that any such desire manifests itself at present among
the nations. A constitution which, however earnest in intention
and impeccable in form, is not in harmony with the will of the
people to whom it applies, becomes, as recent history has clearly
proved, a mere scrap of paper, and a federal union, created
before its time, would not in itself prevent war: it would merely
replace the danger of international war by the equally terrible
peril of civil war.

In the development of the situation following the Second
World War there is a danger that the world may become divided
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into spheres of influence each under a Great Power, and that
these vast regional groupings may become mutually hostile
beyond hope of peaceful settlement. On the other hand, it is
conceivable that, i course of time, the members of these
regional groups may develop so strong a sense of common
interest and purpose as to encourage an urge to political union
among them. Indeed, this trend may be already observed in the
several post-war international organisations—such as the
North Atlantic Treaty Organisation, Western European Union,
the Organisation of American States, and the Arab League—
which are recognisably within the ambit of * regional ar-
rangements’ as sanctioned by the Charter of the United Nations.
What, at all events, is certain is that federalism is a highly de-
veloped type of political organisation and is not to be achieved
either by wishful thinking or by an academic leap in the dark.
It can, in fact, only come by such a process of political educa-
tion as has not yet been attempted. The United Nations
Organisation specifically preserves the principle of the sovereign
equality of its members, but if it can hold the world in peace
long enough, the nations may, through its special organs, forge
a permanent instrument of education in world citizenship which
is the only sure foundation of a true world unity.

Thus the ultimate objective would be the establishment not
of an international but of a supranational authority, to which
the nations would sacrifice their external sovereignty. Nation
state sovereignty is, at best, an illusive weapon. There is a wide
area of political experience and happiness to be enjoyed without
it. What the nation state needs, in fact, is not sovereignty,
which, externally considered, is the right to behave as it hkes
towards its neighbours, so much as autonomy, which is the
right to control its own purely local affairs. In conclusion, then,
we may fairly say that if national democratic constitutionalism
is to be preserved we must be ready to admit that democracy
can take’many shapes and that it may be necessary to experi-
ment greatly in order to discover the ideal form of it, that
nationalism has both good and bad aspects, and that it should
become possible to sacrifice some of its badness in order to
achieve permanent international peace without in the least
diminishing 1ts power to benefit mankind through the instru-
mentality of the limited nation state.
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-~
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Core, G D H : Guild-Socialism Restated (Parsons, 1920) Soctal Theory
(Methuen, 1921 )

Curry, W B The Case for Federal Umon (Pengun Special, 1939 )

Curtis, L. World War Its Cause and Cure (Oxford, 1945.) A powerful plea
{for federalism,

Daniers, S R . The Case for Electoral Reform (Allen and Unwin, 1938.) A
critical study of Proportional Representation 1n all countries

Dawson, )R. Mc G, The Government of Canada (Umiversity of Toronto Press,
1047

DickinsoN, G L. . 4 Modern Symposium, (Deni, 1911, 1948 )

DuvERGER, M * Political Parties Thew Orgamsation and Achunty the
Modern State [Translated by B. and R. North]. (Methuen, 1954.)

Ervs, C. H.. The Orgwn, Structure and Workwng of the League of Nations
(Allen and Unwin, 1928 )

FAcHIRT, ‘;X P, - The Permanent Court of Imternational Justce. (Oxford, 1925,
1932.

Finer, H.  The Case against P R (Fabian Socicty, 1924 ) Representative
Government and a Parhament of Industry A Study of the German Fedeval
Council  (Fabian Society, 1923 ) Governments of Greater FEuropean
Powers [Britain, France, Getmany, Soviet Russia). (Methuen, 1956 )

FowLer, W W.: The Culy Stale of the Greeks and the Romans (Macmullan,
1895, 1913.)

FrREEMAN, E A Comparaiwe Politics (Macrnllan, 1896 )

FusteL De CouLaNGES * The Ancient Cuy, Translated by W Small
(Lothrop, Lee and Shepherd, 1901, 19106.)

GLoVER, T. R . The Ancrient World (Cambridge, 1035 ) An excellent survey of
three cultures—Greek, Roman and Jewish—in rclation to one another.

Gooonow, F. J.. Comparative Admmsirative Law =2 Vols (Putman, 1893.
1902.)

Greaves, H, R G, : The British Constitution (Allen and Unwin, 1938 )

GreeNn, T. H: The Principles of Poltical Obligation, (Longman, 1895 )

Havr, H D : The British Commonwealth of Nations (Methuen, 1920 )

Hawcoobp, ] A : Modeyn Constitubions since 1787. (Macmillan, 1939 )

Haves, C ], H, ' Essays on Nationahsm. (Macmillan, 1926 ) -

HerueriNgToN, H ], W and MUIrRBEAD, J. H  Social Purpose. (Allen and
Unwmn, 1918)

Hewart, Lorp (Loid Chief Justice) * The New Despotrsin (Benn, 1924, 1945 )
A study of the dangers of bureaucracy m modern social legislation. See
also Allen {above)

Hirer, K. (Edited) : After Nazsm— Democracy? (Drummond, 1945.) Four
essays on the form of government best smted to a regenerated Germany,

Houvis, C . Can Parliament Survive ? (Hollis and Carter, 1949.) An enquuiry
mto the prospects of a Parliament of Industry. .

Houts, . W. : The Peace Conference at The Hague (Macmullan, 191 5.)

Humpureys, ] H : Proportional Representation—A Study in Methods of
Election, (Methuen, 1911 ) Practical Aspects of Elecioral Refoym—d Study
of the General Election of 1922 (King, 1923 )

ILexrr, C.* Parbiament . Its History, Constitution and Practice (Home Univer-
sity Labrary, 1911, 1948)

JacksoN, J. HAMPDEN * Finland. (Allen and Unwin, 1939 )

Jenks, E, : Law and Pohhes wn the Middle Ages (Murray, 1808, 1905.

Kz, D, L . Constitutional History of Bsstan (Black, 1938, 1048.)

Y
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KEiTH, A. B. | The Constitution of England: From Queen Victoria to George V1.
2 Vols. (Macmillan, 1g40.) Dominion Home Rule wn Practice (Oxford,
1921.) The Dominions as Sovereign States (Macnullan, 1938.) The Govern~
ments of the Briish Empwe (Macmillan, 1935) The Sovercigniy of the
Briwsh Domintons (Macmillan, 1929 )

KrUcGER, F. K. : Government and Poliwcs of the German Emprre (Government
Handbooks Harrap, 1920)

Laskr, H ] The American Presidency. [1940] The American Democracy
fr949) (Allen and Unwin), Communism (Home University Library,
1927.) Annvalusble background book for the study of Sowiet Constitu-
tions The Foundatrons of Sovereignty. (Allen and Unwin, 1921, 1931 )

« Parhamentary Government in England. (Allen and Unwin, 1938)
commentary on those aspects ‘‘most relevant to the pressing problems of
our time "~ Reflechons on the Revolution of our Tyme (Allen and Unwin,
1943.) Throws a flood of hght on current counstitutional problems
The Rise of European Liberalism  (Allen and Unwin, 1036, 1948)
Indispensable for the history of comstitutionalism, especially in the
mneteenth century

Lews-Smrta, H B Second Chambers w Theory and Practice, (Allen and
Unwin, 1923 )

LicuTENBERGER, H. - The Third Rewch (Duckworth, 1938 ) An anthorlative
¢ritigue by a French scholar. Origmal documents in Appendix

LIDDERDALE, D W § : The Payliament of France. (Hansard Society, 1951 )

LippMann, W, , The Good Society (Allen and Unwin, 1939 ) An American study
of the dangers to democracy of a planned society

Low, S. . The Governance of England. (Fisher Unwin, 1918 )

LowseLL, A, L. * Essays on Government (Houghton, Mifflin, 1880)

MacIverR, R M. Community, (Macrmllan, 1924 ) The Elements of Socwal
Science. (Methuen, 1921.) The Web of Govermmment (Macmillan, 1947)

McKEnziE, R. T, - British Political Pgrtwes. (Hemmemann, 1955 )

Marteanp, F. W+ Poltical Theorees of the Middle Ages (Translated from the
German of Ottp Gierke ) (Cambridge, 1900, 1913.)

Margrriorr, J. A, R+ Second Chambers (Oxford, 1927 )
MELLOR, A . India since Parbuion (Turnstile Press, 1951.)

Mirr, J. S.. Represeniative Government  (With Liberty, edited, with an
Inttoduction, by R B McCallum, Basil Blackwell, 1946 )

MonrtaGuE, F. C » The Lumils of Indindual Liberty. (Longmans, 1883,)

Moore, R. W.: The Roman Commonwealth. (FHodder and Stoughton, 1943 )
A useful cuthne of political and social aspects of life in Ancient Rome

Moore, W H. The Constrtution of the Commonwealth of Australia. (Maxwell,
Melbanrne, 1910 )

Murr, R, ; The Expansion of Europe, (Constable, 1926, 1939.) National Seif-
Government. (Constable, 1918.) Natonalism and Internahronalism
(Constable, 1919 )

Murray, R. ¥, » The History of Poltical Scignce from Plato to To-day. (Heffer,
1926, 1929.) The Poltical Consequences of the Reformation. (Benn, 1926 )

OsTROGORSKI, M : Democracy and the Organssairon of Pohtical Parties, 2 Vols,
(Translated by F Clarke) (Macmillan, 1902.) Old but still valuable.

Pickies, Dororny * France: The Fourth Republic. (Methuen, 1955.)
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PoLLarp, A F., The Evolution of Parliament (Longmans, 1926.) Factors in
American  Fistory (Cambridge, 1925.) Factors tn Modern History.
(Constable, 1907, 1948.)

Porritr, B * The Evolution of the Dominion of Canada. (Government Hand-
books. Harrap, rg9zo)

Ripges, E, W. . Constitutional Law of England. (Stevens, 1922, 1937 )

Rrrcute, A G. Natural Rights (Allen and Unwin, 1895, 1916)

Rosg, J H.: Nationality as a Factor wn Madern History. (Rivington, 1916.)

RussELL, B. Principles of Social Reconstruction (1816, 1920) Prospects of
Industrial Crviisalion (1922, 1926) Freedom and Ovgamsation: 1814~1014
(1934) Roads to Freedom Sociahism, Anavehism and Syndicalism (1918-
1920). (All published by Allen and Unwin.) The student will find thése
four books of great help 11 appreciating the social, economie, and 1deolo-
gical factors of constitutional growth

Sasine, G H * A4 History of Political Theory, (Harrap, 1937) Specially
valuable for the phuosophical backgiound of modern wWleologes,

SALVEMINI, G. : The Fascist Dictatorship, (Cape, 1928 )

SeELEY, J. R. . Introduction to Political Science (Macmullan, 1914, 1923.)

Swong, I The School for Dictators (Cape, 1939 ) A penetrating study of
dictatorship in the form of a Socratic dialogue, translated from the Italian.

Sroan, P. A : How the Soviet State is Run. (Marxist Text Book Series, 1944 )
An excellent brief statement of the worlung of the Soviet political machine.

Svarn, A. L Church and State wn the Middle Ages (Oxford, 1913.)

StiimaNn, W. J. 1 The Union of Italy (Cambridge, 1898 )

Streir, C. K. : Umon Now (Cape, 19039 ) A demand for a federal unton, on
the American model, among democratic states.

StroNa, C, F. * Dynamic Europe (Hodder and Stoughton, and University
of London Press, 1945.) For the general historical background of modern
constitutional politics,

TavLor, O R * The Fourth French Republic (Oxford, 1951 ) The first com-
plete analysis i English

TemrErLEY, H, W. V ! Senales and Upper Chambers, (Chapman and Hall,
1910,)

TuomsoN, D : Democracy wm France. (Oxford, 1946.) A comprehensive and
well-documented 1nquiry into the democratic ideals and institutions of
the Thirld Republic.

VILLARI, L, * Ifaly. {Benn, 1929 ) -

Wess, S and B ., Soviet Communism. 4 New Cinlisapron 2 Vols (Longmans,
1935. Issued i one volume, 1945} Industrial Democracy (Longmans,
1898, 1920.)

WHEARE, K C ' Federal Government, (Oxford, 1946 ) A comparative study in
the working of federal government, especially m the Umted States, the
Biitish Dominions and Switzerland A valuable book for students
Modeyn Comstulutions, (Home Usiversity Labrary, 1951.) A® bricf but
scholarly essay.

Wirriams, J. F. : The Roform of Political Representatson (Murray, 1918.)

WoopwaRrp, E. L. ;: French Revolutions, {Oxford, 1934 ) A brlliant study of
the various revolutions in France from 1789 to 1871.

2ZIMMERN, A, E. © The Greek Commonwealth. (Oxford, 1924, 1932 ) Nationahiy
and Government (Chatto and Windus, 1918 )

ZinK, H. : Government and Politics in the United States (Macmullan Company,
New York, 1951 ) A valuable guide
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“REPRESENTATION "’ The Journal of the Proportional Representation Society
(Published monthly by the Society, 86, Eccleston Square, S.W.1)

11T —Source Booxs
Dopp, W. F. Modern Constitulions. 2 Vols, (Fisher Unwin, 1909 ) Complete
texts of all important Constitutions before the First World War.

Finer, H  Governments of Greater European Powers (listed also under I1
above) Contains an extensive Appendix, which gives the full text of
the Constitutions of the French Republic (1946} ; of the Tedcral Republic
of Germany [Basic Law] (1949); of the German Democratic Republic
[East Germany] {1949), and of the U S.S R. (1936, as amended to 1g950).

MacBawN, H L, and Rocers, L. . The New Constitutrons (Doubleday Page,
1922.) Gives the complete text of the Constitution of every European slate
created or re-orgamsed after the First World War

NeEwToN, A. P * Federal and Umfied Constitutions. (Longmans, 1923}
(Already referred to in List I above ) Contains texts of several unportant
Constitutions

PrASLER, A ] : Constituttons of the Nations 3 Vols (Rumford Press,
Concord, New Hampshire, US A, 1950 ) Contains the text of the con-
stitutions of existing sovereign states and some useful comparative tables

WriGHT, M Bsilssh Colomal Constitutions (Oxford, 1951) Contans several
texts and a valuable Introduction

SeLnct CONSTITUTIONS OF THE WoRrLD (Prepared for Dail Eireann by order of
the Irsh Provisional Government, 1922, and published by H M. Stationery
Office, 1924.) Contains complete texts of several important Constitutions
then existing.

ConstiTuTiONs OF ALL CoUNTRIES. Compiled by the Foreign Office and
published by H M. Stationery Office Vol 1 The British Emrre (1938)
Contams the text—in the mole important cases in evienso, i others
abridged—of the Constitulion of every part of the British Commonwealth
and Empire beyond the Umted Kmgdom Vol II Continental European
Countries and thewr Dependencies, long pirojected, has not yet appeared

Eurora YEAR BOOK FOR 1928, In this issue there 1s a summary of the Constitu-
tion of every tmportant state then existing, prepared by H. Finer.

THE ANNUAL REGISTER oF WORLD EVENTS, especially since 1919 (Published
by Longmans.,) Each number contains, besides an outline of events of
the year, the full text of important and valuable documents of constitu-
tior'_ltal interest

CHaMBERS's ENCYCLOPAEDIA WORLD SurVEY, Annual Supplements to
the new edition of the Encyclopaedia (George Newnes, 1950) Contarn,
inter alia, information about current constitutional changes in various
states

PorrricaL HANDBOOK oF THE WORLD, published annually by Harpers (New
York)mfor the American Council of Foreign Relations. Useful for topical
referefice

WHITAKER'S ALMANACK for recent years Contains helpful facts and figures
about government under heading of each state

»



INDEX

Note —¥For the convenience of the reader the sub-headings are arranged in
alphabetical order and not 1n the oider in which the subjects appear 1

the text.

Abdul Hamuid II, Sultan of Turkey,

41, 249

Act of Scttlement, Judges and, 258,
office - holders and, 219-20,
triumph of Parliament, and, 138

Acts of Union wmn Britain, 83-4, 89,
190-1

Administration,
2¥2-13

Administrative Law ; see Law, Ad-
munistrative.

Africa, British Colomes i, go, 304—

and executive, 7,

o5,
Algslga, statehood, 160 footnote
Allenstein, and Plebiscite, 278
Alliance, sovereignty and, 78
Alphonso XITI, and Spamish Con-
stitution, 48
Alsace - Lorraine
with France, 278
Amendment, consittulional, Austra-
ha, 1, 147, 154~5; DBelgmum, i,
146 ; Bnitish Domumions, mn, 148,

re-1ncorporation

Bulgaria, in, 148; Canada, 1n,
153—4; Eire, m, 147, 155-6,
Europe generally, 1n, 148;

Finland, in, 135, France, in, 147,
148-151; Germany, 11, 147, 1601,

282; Great Britamn, in, 135-90,
Italy, 1, 135, footnote, 147,
151—2; Latin Amenca, 1, 148;

methods of (in general), 133-4,
145-8, New Zealand, m, 135,
142-3; Rumanta, m, 146; South
Africa, 1, 147, 154 ; Switzerland,
in, 147-8, 156-7; US A, m, 111,
1478, 15760, 170~1, 203, 241

America, Latin ; see Latin America

American Commonwealth; see United
States

Amery, L. S,, on British Constitution,
220 footnote

Anarchism; social chaos and, 346

Anatolia, Turks and, 248

1 2% -

Anglo-Saxons, methods of govern-
ment of, 133

Angc>8ra, new real capital of Turkey,
24

Anne, Queen; cabinet and,
Treaty of Utrecht and, 191

Annual Message, of President of
U.S,A to Congress, 244

Argentine compulsory voting in,
168, federalism 1n, 125-6, Perdn
and Constitution of 1949 m, 240
footnote; voting age 1n, 168

Aristocracy, Arstotle on, 57-8, Kant
and Rousseau on, 59, Switzerland,
m, 108

Anstotle, Classification of con-
stitutions of, 57-9; conception of
state of, 14-16, cycle theory of,
57-9; democracy, and, 55, 164;
polttical education, and 13; Poli-
ties, 15, polity of, 58-9

Armistice, at end of First World
War, 278

Article 16 of Covenant of League of
Nations, 331-2

Articles of Confederation,
America, 103, 158

Asia, British Colonics m, 344-5

Assembly, France, National, 1n, 36,
150~1, 198-200, 226—q, 26I-2;
General, of United Nations, 335-6;
Italy, National, o, 230-1;
League of Nations, of, 328-9,
335, 337-9; Portugal, National,
m, 323; Switzerland, Federal (or
Natipnal), tn, 156~7, 2468, 2067,
Turkey, Grand, in, 167, 249-50

Atlantic Charter, United Nations and,

218,

m N,

At%?r’gxc Age, and World Peace, 51

Aungustus, first Roman Emperor,
19-20

Australia, Cabinet 1n, 223—4, Canada
compared with, 112, 115-18

361



362 INDEX

Commonwealih of, 154-5, 223-4; | Bagehot, W., Cabinet, on, 220,
constituency i, 113; constitution Enghsh Constilution, 215

of, 113-15, 142, 1545, 205, 297-8, | Balance of Power, and peace, 327
democracy mn, 112, 155, executive { Balkan States, illiteracy m, 182;
1n,113, Federal Districtof Canberia, natonalism 1n, 41-2

114, Federalism in, 63, 98, 111-15, | Ballot Box, and voting systems, 168
117-18, 350; first settlement in, | Baltic States, U.S S R, and the, 123,

112, Germany, compared with, 237
121, 206; Govenor-General 10, 113, | Barons, feudalism in England and,
155, 205, House of Representatives 137, Great Council, 1n, 217, House

in, 113, 155, 168 2035, 224, judiciary of Lords, in, 189-go
m, 102, 113, 261; military service | Bavaria, in Weimar Germany, 121
1, 282; New Zealand and, 88, | Belgium, Chamber of Deputies in,

143; preferential voting m, 179, 178; constitution of, 134; constitu-
Privy Council and, 113; Prohr- tional amendment m, 134 and
bition in, 282; Referendum in, footnote, 146, constitutionalism
114-5, 147-8, 155, 281-2 287, 1, 344, 1ndependence established,
‘" Reserve of Powers” m, 113, 38, 1nvasion of by Germany, 78,
Responsible  Government  1n, judiciary in, 264, local govern-
2234, Senate 1, 69, 113, 117, ment 1, 178, PR, in, 148, 181,
155, 168, 202, 204-5, 223~4; South Referendum suggested 1n, 288,
Africa, compared with, 154; State Rule of Law 1, 264, Senate 1n,
Governors 1nm, 113; state inte- 178; suffrage in, 167

gration in, 79; Statesin, 63, 11315, | Benes, Dr, President of Czechoslo-
154~5, 204-5, Switzerland, com- vakia, 235

pared with, 206; U.S A, compared | Bengal, Provincial Council in, 298
with, 112—4, 202, 205 Bentham, J., and Government, 312

Austria, Bismarck and, 119; Bundss- | Berenguer, General, and Direclory in
vat m, 234, Cabinet in, 231-3; Spam, 48
constituent assembly 1n, 233; con- | Bi-Cameral System, general con-

stitution. of 1869, 4o-1, Constitu- clusions concernming, 209-10, House
tion of Republic of, 189 footnote, of Lords and, 192-3; importance of,
233—4, disintegration of, 43; En- 186-7

lightened Despotism 1n, 27, France, | Bill of Rights, constitutional impor-
compared with, 233-4; German tance of, 30, 138; ‘‘Dispensing
Republic and, 233, 277, 279 Power"” 1n, 140-1; law of the

Herrenhaus in, 189, Holy Alhance constitution, as, 64, 138; Locke
and, 326; Hungary and, 78; Italy and, 32-3; unrepresentative parlia-
and, o%; Klagenfurt and, 278%; ment and, 33

League of Nations and, 331; | Bishops, mBritishHouseof Lords, 191
legislature 1n, 233~4; minorities m, | Bismarck, Prince von, Austria and,

166; Nationalrat 1n, 413, 233—4; 118; German IEmpire and, 11I9;

non-G&rman elements 1n, 41-3; nationalism and, 4o-1, 122; Wil-

Peace Treaties and, 233; President helm IT and, 71

m, 233-4; Prussia and, 118-19; | Blackstone, W., Commentaries on the

Switzerland and, 109 Laws of England, 21415, 219
Autocracy, Continent of Europe on, | Bluntschly, J XK, classification of

26~7; democracy and, 165; George constitutions of, 59

IIT and,_=29; Germany, in, 213; | Board of Control, for India, estab-
Kant amf, 57: Roman Empire, 1n, hshed, 295
21-2, Roussean and, 59; Ruswma, | Bohemia; see Czechoslovakia
in, 213; Stuarts and, 29, Turkey 1n, | Bolshevism, founded on teaching of
249 Marx, 45, Russia, 1n, 45, 319-8
Autonomy, Greek, 14, 25, Northern | Bonapartists, in France, 149
Ireland and, 91; sovereignty and, | Botany Bay, Settlement of, 112
352 Boulanger, G, and French cnsis of
. 1886, 229, 276
Bacon, Sir Francis, and Administra- | Bourbon Dynasty, France, in, 38,
tive Law, 268 149, Two Sicihes, in, g5

-~
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Bourgeoisie, France, 1n, 27; Russy,
m, 317

Brazil, federalism in, 125~6

Britain, sce Great Britain

Bntish Commonwealth of Nations,
48, 63, 86, g2 faotnote, 154, 156,
205, 262, 302 footnote, 303, 306,
see also under Seli-governmg
Domimions and various separate
Daomunions

British Empire, Constitution of, 84,
federalism and, 63, 84

Brtish North America Act (1867)
and Constitution of Canada, 115-
17, 153, 104, 223

Bryce, Lord, classification of con-
stitutions, on, 61, constitution, on,
g, 128-9, documentary constifu-
tions, on, 128-9, mstitutions, on,
126, Latin Amenca, on, 125-6;
Roman Constitution, on, 16~1%;
sovereign in Britam, on, 5

Budget, Lloyd George's of 1909,
138-9

Bulgaiia, constitutional amendment
m, 148; independence declared, 41;
legistature 1, 186; uni-cameral
system im, 187, Yugoslavia and,
124

Bundesrat, Austria, i, 234, Ger-
mapy, m, 119, 122, 1fo-~x, 188,
206-208, 26o0-1, 267

Bundesstaat, contrasted wilh Staaten-
bund, 99

Bundestag, in German Federal Re-
pubhe (1940), 122

Bureaucracy, Enlightened Despots,
af, 27, 28, Russia, in, 213, Tudors,
of, 28

Byzantine Empure, 21

Cabinet, Australia, in, 223—4, Austria,
in, 233-4; Bagehot on, 215, 220;
Belgium, 1n, 181, 248, Canada, in,
223, Council of League of Nations,
compared with, 328, Czechoslo-
vakia, 1n, 234, 252, democracy and,
(219, Eire, 1, 224~5; electorale and,
21g-20, executive and, 7-8; Fin-
tand, wn, 236; Fiance, 1n, 70, I99,
215, 225-30, 2406, 248, 252; Ger-
many, 1, 47, 231-3; government
by, 70~41, 216, government of the
day and, 6; Great Britam, 1, 79,
216-21, 225, 227, 228, 231, 251-72;
Great Councll and, 217; growth of,
30, 138; Italy, 1n, 46, 230-I, 252;
Japan, in, 293; Farhament apd,
218, 221; Poland, m, 235-6; P.R,,

vt
-

363

and, 18o-1; Presidential system,
compared with, 239-41, 251=3;
President’s, tn US'A.; z3g, Trivy
Council, and evolution of, z17~220,
Reform Act of 1832, and, 3¢
Republics, after First and Second
World Wars, m, 231-7, Rumania,
n, 233, Sell-goverming Dommions,
m, 216, 221~3, South Afnca, in,
224; Trall H, D, on, 218-g;
Turkey, in, 249-250; Walpole and,
217, 218, 252

Calformia  State (U.S A,
democratic checks 1n, 282

Caliphate, of Sultan of Turkey, 249

Canada, Act of 1871 concerning
Senate, 194, 197, Australia, com-
pared with, 112, 115-18, 154, British
and French in, 116; British North
America Act (1867) and, 115, 117,
153, 104, 223; Canada Act (1840)
and, 116, 194, 223; Constitution of,
142, 153—4, 193~3, 29I; constitu-
tional amendment m, 153~4; Eire,
compared with, 85, 154, 224;
federalism in, 63, 99, 1vo, I12,
115-18, France, compared wath,
115; Germany, compared with,
121, Governor-General in, 113,
194, 223; Great Britan, compared
with, r15; High Comnussioner in,
86, 225; leguwlature 1n, 153-4,
193~5, 223, Lieutenant-Governors
m, 117; Lord Durham and, 2z2-3,
299; New Zealand, compared with,
115, T42; Parllament i, 153-34,
193~5, 223; Pitt’s Canadian Act
(1701) 1, 194, P R. 1n, 178; Privy
Council and, 143 Pnvy Council
m, 223, provinces in, 115-18,
153-4, 104-5; rebellions in, 222;
“reserve of powers” in, joo-ror,
115~18, Responsible Government
m, 222~3, Senate m, 069, 117,
193~5, South Africa, compared
with, I15-16, 154; Switzerland,
compared with, 115; nmtananism
abandoned 1in, 116-17; USA,
compared with, 115-18« 240

Canada Act {1840), 116, 104, 223

Canberra, federal district it Australia,
114

Canning, G., and Confederation of
Europe, 326

Cantons, m Switzerland, 98, s09~11,
156~7, 178, 206

Cape Colony, Responsible Govern-
ment granted to, 223

direct

@
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Cape of Good Hope, as Province of
Union of South Africa, 89

Capitalism, Industrial Revolution
and, 38; Itallan Corporate State
and, 319

Castlereagh, Lord, and Concert of
Europe, 326

Catbolic Emancipation, in Britain,
105

Cancus (party), Italy, in, 180;
modern democracy, in, 183; P.R.
and, 180; U.8.4 , 1, 245

Cavour, Count, Italian Unity and,
04, 95, political morahity and, 26

Cecil, Lord (of Chelwood), House of
Lords and, 190 footnote

Ceylon, Domimon Status, 142, 3056

Chamber of Deputies, Belgium, 1n,
178; Czechoslovakia, m, 234-5;
France, 1n, 150-1, 19g-200, 226-3;
Italy, 1, 152, 200-2, 230-1, 320-1

Chamber of Fascios and Corporations
(in Fascist Italy), 321

Chamber of Senators. in Italian
Republic (so called in Draft
Constitution), see Senate

Chancellor, Federal, in Germany, 47,
232, Impernal, in Germany, 71, 233

Charles I (of England), Civil War,
and, 29, 137-8, 165; execution of,
199, responsibility of munisters,
and, 218

Charles II, Cabinet, and, 218,
Restoration of Stuarts, and, 29

Charles the Great, and Holy Roman
Empire, 21-2, 24, 118

Charter, East India Company, of,
295, Labour n Italy, of, 379, 320,
Lows XVIII (of France), of, 129,
United Nations, of the, 334-40

Chartistif, political importance of,
39, 166

Chel?siord, Lord, Viceroy of India,
29

China, Communist régime 1, 294;
nationalism in, 4z, republic estab-
Iished 1ng 294

Chnstian Fathers, and equality, 165

Church, Catholic, Conciliar Move-
ment 1n, 24; Great Schism 1n, 24;
growth of, 21, Italy, 1, 152;
England, of, and PR, 178, 170;
State, in Germany, 26; voluntary
assocClation, as, 2

Citizenship, Ancient Greek, I4-~I5

City-State, Greece, in, 14-16, g8;
Rome, 1n, 16-18

INDEX

Civil Service, executive and, 7, 213,
parhamentary seats, and, 2z0;
Secretariat of League of Nations
compared with, 328-9

Classification of Constitutions, Aris-
totle’s, 57-9, Bluntschll's, 359;
Kant's, 59; Modern, Go-74, Mon-
tesquieu’s, 59, Rousseau’s, 59

Coalition Government, Disrael on,
181, France, 1n, 227-8, P R, under,
180-1

Codification of Law, in Continental
states, 73, 239, 265-7

Collectivism, executive and, 212,
268-q0; laissez-faire and, 312-13,
modern legislation and, 7, 1063,
political parties and, 312-13

Colontal Office {Brsh), and Crown
Colonies, 305

Colonies, British, Amenca, 1, 79,
85, 103, 129, 158, 290-1, Australia,
1n, 112, constitutional treaties with,
138, Empire, Colomal, of, 304-0,
English Law system 1n, 2064,
federation in, 83; rchgious libaily
and, 165 ‘"Ripe Fruit Theory”
concerning, 85; French, represented
1n Councal of the Republic and the
French Union, 199, 200, footnote;
League of Nations and, 306-8,
331, United Nations and, 306,
308-g9, 338-9

Colorado State (U.S.A ), direct demo-
cratic checks in, 282, 285, 288

Commussion, Newfoundland, Special,
in, 116, footnote, Royal, on
Electoral Reform in Brilan, 174,
179, Sumon, on Indian affairs, 297

Common Law States, League of
Nations, and 329; Rule of Law 1n,
73, 255-9

Commonwealth, American, see
American Commonwealth, Aus«
tralia, of, see Australha, Bntish,
see Brnitish Commonwealth of
Nations, 1 England 1 seven-
teenth century, constitutional
aspects of, 29, 137-8, 186, 190,
Commonwealth Relations, Secre-
tary of State for, 301 foolnote

Commumst, China, 294, Democracy,
350, Haly, party in, 248, Mani-
festo, 40; Russia, régume, m, 45,
49. 51, 122—4, 31314, 317-19

Comte, A, defines Progress, 131

Concert of Europe, as a project of
internationalism, 326-7

Conciliar Movement, importance in
history of constitutionalism 23-4
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Confederation, Europe, of, 326; feder-
ation and, 98~9; Germanic, 98-g,
118, 129, North German, 118-g,
Swiss 109-11, 156—7, 206~7, 246~8

Conference, Hague, 327, 330, Lau-
sanne, of, 249, Speaker’s, on
Electoral Reform 1n Britain, 174,
179

Conflict Court, 1n France, 266-7

Congress, Beilin, of, 41, system in
Europe, 326; US.A, m, 71-2,
82, 159, 171, 174, 203—4, 241-5,
258, 347; Verona, of, 326

Constantinople, Roman Empue 1n
East and, 19, 21; Turks and, 18,
21, 249

Constituency, form and distribution
of, 164-6, multi-member, 174-7,
179~-180, occupational, 314-18;
single-member, 113, 171-6, 320,
types of, 68

Constituent Assembly, Austria, 1n,
233, liance, 1, 149, Genendl,
145-0, 148, Germany, 1, 122
India, 1, 301-2, Ireland, n, 85,
ordinaty legislature and, 145-7,
Pakastan, in, 303; Ruswae, 1n, 317,
Turkey, 1n, 249; Yugoslavia, m,
233, 313

Constitution, Amendment of, 65-6,
133, 145-8, 346-9; Argentine, of,
125-6; Austialia, of, 113-5, I154-5,
204-5, 201, Auslrian Republie, of,
233~4; Brazil, of, 125-6, British,
27-31, 82—4, 135-42, 215, 347,
349, British Dominions, i, 84-7,
142, 152-6; Cuanada, of, 1534,
193~5, =222-3, 2qI, Ceylon, of,
305~-6, Chaiactenstics of, g9-10,
Czechoslovalaa, of, 234-5, 279,
313, Defined, o¢-10, 128 docu-
mentary and non-documentaiy,
64, 128-30, 134, 138, Eire, of, 85-0,
go-2, 142, I155-6, 196~-7, 225,
federal state in, 62-3, 79-8o0, 81,
100-z, [finland, of, 230, fAexible,
65-6, 128-30, 133~5, 146, France,
of, 146, 148-51, 174-6, 198-200,
215, 225-30, 257, 205-7, 269, 347,
French conception of, 149, German
Empire of, 118-9, 129, 168, 233,
267, German Republg, of, 120-2,
160-1, 168, 205, 207-8, 231~-3,
266—7, 284, 315, India, of, 294-303;
Italy, of, 94-6, 1512, 200-2, 230-1,
252, 318-22; Japan, of, 42, 167,
168, League of Nations, of, 328-30,
Mexico, of, 125-6, Netherlands, of,
38, 189, New Zealand, of, 48, §7-8,

2

1423, 291; Palustan, of, 303—4;
Poland, of, 235-6, Rigid, 65-6
134, 145-61, 349-3, Sexbia, of
124, 233; South Africa, of, 88-go,
154, 195-6, 291, 308; Spain, of,
48, 167, 197-8, 314, 344; Switzer-
land, of, 38, 109~11, 156~7, 206-7,
246-8; Tocqueville, de, and, 128,
130, Turkey, of, 41, Turkish
Republic, of, 167, 248-50, types
of, 64-6, umtary state, 1, 8oz
United Nations, of, 308-g9, 333-
340; US.A, of, 34-5, 146, 1478,
I57-60, 203~4, 215, 241-6, 257-8,
259-61, 262, 2645, 268-9, 290-1,
USSR, of 45 1224, 313-4,
317-8; Yugoslavia, of, 124-5, 167,
233, 313

Constitutionalism, Ancient Greece,
m, 14~-16, backward peoples and,
2go-309, Balkans, m, 42, 233,
291; China, 1, 294, documentary,
beginnings of, 31-6, Egypt, in,
292—3; Europe, 1, 4o0-2, 291-2,
344; IZurope, beyond, 42, 292-4;
federalism and future of, 347-52,
Fust World War, and, 42—4,
231-7, 292; France, 1n, 31-6,
148-151, Great Britan, growth of
m, 27-33, lustory of, summarised,
49-52, Middle Ages, during, 22-5,
North America, 1, 34—9, 148, out-
lack for, 344-52, Rome, 1n, 16~21;
Separation of Powers, and, 214~16,
sovereignty and future of, 346-52

Consul, Napoleon as, 276, Roman, 17

Convention, constitutional, 130-2,
136—42, 158, 216, constitutional
amendment, for, 134 146, 148,
160; England, 1n {1689), 33;
Fiench, of (1875), 149; Thila-
delphia, at (1787), 103, 159, South
Afrnica, 1n, 89

Convocation, and clergy in England,
189

Corn Laws, repeal of, 105

Corporate State, m Italy, 318-22,
346, 1n Portugal, 322-3

Council, Colomes, m, ¢®, 304-305,
Economic, mm Germany, 3I4-7,
350; m Irish Free State, 314-5,
350, England, history of, 1, 28,
163, 180, 21y-19; Executive, 1n,
Ireland, 224, Federal, in Switzer-
land, 156—7, 246-8, Grand Fascist
in Italy, 320, India, in, 296-300,
League of Nations of, 329; Ministers
of, in France, 227, Privy, see Privy
Council, of Republic 1n Irance, 69
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footnote, 151, 198-200, 200 foot-
note, Securnty, of Umted Nations,
336-7, Soldiers and Workers of,
m Germany, 315, State, of, mn
Fland, 236, in France, 226, 266,
290~1, Tudors, under, 268; Wotlkers
of, in Russia (Soviet), 317-18
Council of States (Sianderat), n
Switzerland, 69, 111, 156, 188, 206,

2467

Coup d’éiat, Lenin in Russia, of, 317,
Louis, Napoleon, of, 276; Napoleon
i, of, 246

Court of Cassation, Final Court of
Appeal 1n I'rance, 266

Covenant of League of Nations, 44,
228, 3312

Cniminal Law, reform of, 105

Cnsps, F, Prime Mumster of Ilaly,
and the Itahan Constitution, 151

Cromwell, Oliver, Protectorate of,
29, 186, 190

Crown and Colonies, 304-6

Custom, compared with law, 4, 130;
defined, 4, unwritten law, as, 4

Czechoslovakia, Cabinet in, 234-5;
compulsory voting 1, 168, Con-
stitution of, 129, 181 footnote, 186,
234~-5, 313; Germans m, 279,
independence of, 43; legislature 1,
181, 234; P.R. 1n, 181 and foot-
note; President 1n, 234; Prime
Mmster in, 234-5, Republic of,
234-5, 313, Self - determination
and, 278; state mtegration of, 78

Dail Ewreann (House of Representa-
tives) m Eire, 196-7, 224

Dantzig, Free City of, and League of
Nations, 331

Declaration of Independence (Ameri-
can), ¢onstitutional importance of,
35; democracy and, 159, 165

Declaration of Tughts of Man
(French), constitutional 1mpor-
tance of, 35-6, democracy and, 165

Declaration of the Rights of the
Labourmng and Exploited Peoples
(Russian® and the Sowviet Con-
stitution of 1918, 45

Defence Regulations, and Rule of
Law, 269

Demacracy, Anstotle’s view of, 58,
164; Athemian, 14-15 164, 280,
Australia, 1n, ri2, Cabinet and,
21g; defined, 10-11, econonuc,
275, exccutive and, 311—22; First
World War, and, 42-3, 344;
France, 10, 228; franchise, and, 167;

INDEX

Germany, 1n, 71, 232-3; growth of,
163-6, 212; Kant on, 59; Latin
America, in, 125-6; legislation and,
163, 212; Libeial, in Italy, 318-
322, modern state, 1n, 59; Plato’s
view of, 58; representative, 10-11,
1646, 171-2, 182—4, Roman, 17,
2021, 164, Rousseau and, 34-6,
59 280, Russia,in, 42, 45, 49, 122—4,
317-18; Second World War, and,
446, 3445, Swiss, 109, 164

Denmark, constitution of (1864), 40,
constilutionahsm 1n, 344; PR 1n,
178, Schleswig, and, 40, 278,
Second Chamber in, 178, voting
age 1, 168

Despotism, Anstotle op, 57-8, En-
Lightened, on Conlinent, 26-7, 28,
31, 33, Kant and Morflesquicu on,
59; Social Contract Theory and,
32~3; Tudor, m England, 28~q, 137

Devolution, Great Britain, in, 348-g,
South Afiica, in, 9o

Dewey, Governor, in Piesidential
Election of 1044, 243—4

Dicey, Prof A. V, Beilhamita
Individualism, on, 312; federal
state, on, 61, French judges, on,
262; law-making judges, on, 259,
laws and conventions of Constitu-
tion, on, 139, 140, political umtaii-
anism, on, 61; Rule of Law, on,
262-3

Dictatorship, Germany, i, 9, 44-9,
51, 252-3, 291; Italy, m, 9, 44-9,
51, 68, 95-6, 132, 152, 177, 20I,
230, 252-3, 291, 318-22, Poland,
1n, 235-6, Roman Republic, 1n, 18;
Spamn, m, 48, 51, 197-8, 29r1;
Russia, i, 44-6, 51, 291, 318;
Turkey, in, 248-50, 291

Diet of Frankfurt, 99

Diplomacy, executive and,
Senate in U.S.A., and 204

Directory, France, in, 276, Span, 1n,
8

212;

Disestablishment, of Welsh Church,
141

Disraell, B (Lord Beaconsfield),
coalitions, on, 181, Reform Bill of,
165-6

Dissolution of Parhiament, Australia,
1m, 205, constitution, for amend-
ment of, 146~7; German Republic
in, 232, Great Britain, 1 220; South
Africa, 1o, 195

Divine Right, Social Contract Theory

and, 33—4 .
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Dominion Home Rule; see Dominion
Status

Dominion Status, Canada, m, 115,
222~-3; Ceylon, 1n, 142, 305-6,
Colonies, and, 84~7, Dominions,
Eire, 1n, 84-5, 1506, 224, India, 1n,
142, 294-302, Pakistan, m, 3034,
valious in, [42, 221-5, 294—5

Droit Administratif, see Law, Ad-
ministrative

Dubois P, international ideals of,
326

Duma, failure of, mm Russia, 45

Durham, Lord, Report of, and
Responsible Government, 222-3,

299

Eastern Question, Concert of Europe
and, 326-7

East India Company, Charler granted
io, and abolished, 295

Education, cilizenship and, 15; P.R.
and political, 180, 182; publc,
105, 182-3

Edward I, Britamn, unification of,
and, 83; Constitution, growth of,
and, 137; Patliament, and, 18g-g0

Edward III, Lancastiians and, 27;
Parhament unde1, 189

Egypt, Buitish Protectoiate m, 292-3,
constitulional monarchy in, =293,
Persia, compared with, 291-2,
representative assembly in, 292;
Republic of, 293, 307, Senate 1n,
6g; United Nations, and, 343

Ejre, Cabmet in, 224-5, Canada,
compared with, 224, Constitution
of, 85, 86 footnote, gr-2, 155-6
224~-5; constitutional amendment
1, 156; creation of, 84, 156; Dail
Eireann (House of Representatives)
m, 156, 196-7, 224, Dominion
Status and, 85-6, Economic Coun-
cils in, 314-5, 350, executive 1n,
156, 224-5, External Relations
Act, repeal of by, 92 footnote;
Governor-General 1n, 91—2; House
of Lords and, 19o~2, legislature 1o,
156, 196—7; New Zealand, com-
pared with, 142, P.R, in, 178, 196,
Prime Mimster (ze. President of
the Executive Counci) 1, 92,
197, 224: Referendum 1n, 156
Republic of, 92, 155-6, 224-5;
Responsible Government in, 224-5,
Self-governing Domunions, com-
pared with other, 85-6, 143;
Senate 1, 69, 156, 196-7; Ulster,
and, go-1; unmitary state of, go-2
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Elections, France, general in, 175~6,
227-8; Greal Britain, bye in, 228,
general 1n, 192~4, US,A, Con-
gressional m, 173-4, Presidentral,
m, 65, 170~71, 241~6, 277

Elerétor of Saxony, and State Church,
2

Electoual Colleges, 1n France, 199,
m U.S A, 241-2, i1n India, 302-3 !

Electoral Reform, Great Britain, 1n,
65, 168-70, 172-4, 179, 182; 1deal
electorate and, 183; Italy, m, 177,
320~2; Turkey, m, 167; U.S.A.,
m, 173-4

Electoral system, classification of
constitutions, in, 67-8, Great Bri-
tain, in, 168—0, 172—3; Italy, 1n,
177, 320-2, USA, 1m, 170-7,
173—4, 178

Electorate, Cabinet Ministers and,
220; Executive and, z51-3; Great
Britain, total in, 169-40; legislature
and, 183~4, political sovereign, as,
5-6, 221, 228

Elgin, Lord, Governor-General 1m
Canada, 223

Elizabeth 1, Queen, ecclesiastical su-
premacy of, 26, growth of Con-
stitution and, 136

Emperor, German, 71, 119, 213, 233,
Holy Roman, zi-5, Japan, of,
293; Roman, 1y-21, Russian, 2o,
45, 213

England, see Great Britain

Episcopate, in Britain, 189, 190

Erasmus, D, mternational ideals of,
326

Erastianism, of James I of England,

26

Estella, Marqués de, and Directory
in Spain, 48

Estonia, sovereign state, created,
43; Soviet Russia and, 123—4, 237

LExecutive, apparent and real, 212-14;
Australa, in, 113, 223~4, cvil
service, and, 7-8, 213; Czecho-
slovalna, 1n, 235, 252; defined,
7-8, dilfusion of power of, 239,
Eire, and, 1556, 224-5; electorate
and, 251-3, France, 1m, 70, I50,
225-30, Germany, in, 46-7, 207-8,
213, 232—4, 252, Great Britam, i,
70, 214-21; growth of democracy
and, 212, Italy, and, 46, 70, 143,
252, judiciary, and, 72-3, 262-71;
Latin America 1n, 216; League of
Nations, of, 328; legislature, com-
pared with, -8, non-parhament-
ary, 69~72, 239~53, parhamentary,
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43, 69-72, 212-37, powers of,
212-13, Self-governing Dominions,
1, 221~5, Separation of Powers,
and, 214-16, Russia, Impenal 1n,
213; Switzerland, 1n, 110, 246-8,
types of, 69-71, =213, United
Nations, of, 336~7; USA, 1n,
104-5, 159, 203, 216, 24I-6;
U S.S.R, i, 71 {ootnote, 235

Factory System, established, 39

Faguet, Emile, and the Cult of
Incompetence, 251 footnote

Family, as unit of association within
state, 2—3

Far East, popular institutions in, 42,
293~4

Fascism, in 1taly, 46, 5I, 95-0, 152,
201, 239, 252, 318-22, 344, demo-
cracy and, 318-19, 346, 350

Fathers of American Constitution,
306, 65, 215, 241, 244

Federal Assembly in Switzerland; see
under Assembly

Federalism, Australia, 1, 99, 1oz,
111-15, 350, British Empire, ab-
sent m, 84-5; Canada, n, 115-18,
193~5, constitutionahism, future of,
and, 346-52, Germany, in, g98-g,
102, 118-22, 207-8, Greece,
Ancient, 1n, 98; Latin America, in,
125~7; Mexico, m, ¢8; Second
Chambers and, 187, 210; Switzer-
land, i, g8, gg, 102, I0Q-IT;
US.A, 1, 35 08, 100, 10I,
103108, 350, USSR, 1n, 1224,
237, Yugosiavia, 11, 124—5

Federal State, characteristics of,
614, 98-100; constitutional amend-
ment1n, 133, 147-8; examples of, 63,
unitary, compared with, 614,
variations 1 types of, 100-103

Fendalism, England, m, 136; Ger-
many, 1, 118; Miuddle Ages,
universal m Europe, 1n, 22-3

Frchte, J G, and Social Contract
Theory, 34

Finer, H,, on Italian Senate, 201

Fmland, Genstitution of, 6%, 236;
sovercign  state created, 43,
Swedish Constitutions of 1772 and
1789 and, 236

First World War, see undet Wars

France, Admunistrative Law (Drout
Admimstraisf) in, 72~3, 265-9;
Alsace-Lorraine and, 41, 42, 278;
Austna, compared with, 233; Bona-
parte family in, 149, Boulanger
cnisis in, 229, 296, Bourbon family

in, 38, 149; Cabinet n, 70, 199,
225-30, 240 footnote, 252; Canada,
compared with, 115, Chamber of
Deputies 1n (sce  National
Assemblv); Charter, of Lous
XVIII, 1n, 129, coalitions tn, 227~
g, colonies of, 199, 200 footnote;
constituency m, 68, 175-6; Con-
stitution of, 61, 69, 132, 148-
51, 198-200, 225-30, 205-6, 344,
347, conslitutional amendment 1n,
147-51; Council of the Republi, in
150-1, 198-200, 226, 229, Economic
Council, under Fourth Republic,
m, 314, 315-16, 350, eclectoral
colleges m, 199; Enhghtened des-
potism in, 27, Fourth Republic
m, 66, 68, 69 footnote, 70 footnote,
93~4, 146, 147, 148-51, 152, 167-8,
176, 188, 198-200, 215, 2206, 228-
30, 231, 240 footnote, 248 foot-
note, 256, 259, 267, 276, 281, 284,
314, 315-6, 344, 350, fundamental
law 1n, 146, Gaulle, General de, in,
229-30, 240 footnote; general elec-
tion 1n, 228, Germany and, 122,
232; Great Britain, compared with,
215, 221, 228; India, power of, in,
295; judiciary i, 1590, 257, 265-0,
local government 1in, 64, 92-3,
199; Louis XIV and, g2, Louis
Napoleon (Napoleon III} and, 38,
149, 276, monarchy in, 27, 92-3,
220, Napoleon I and, 37, 259, 266,
267, 276, National Assembly in,
150-1, 198-200, 2206-9g, 261-2;
Nationahsm, beginnings of, i, 23,
25; Orleans, family of, 1n, 150,
plebiscite in, 92, 147, 229-30,
276-8, political groups and PR
m, 68, 175-6, 180, 227, 228-30,
President 1n, 5, I49-5T, 199,
226-9, 261; Recall i, 284-5,
Referendum 1m, 93, 147, 151,
Regionalism 1, 92~3; Renais-
sance 1, 27; Republicans i, 149~
50, Republics (early) n, 129,
Revolutions 1n, 35-8, 92, 109, 147,
165, 167, 186-7, 215; Royalists 1,
149-50; Second Empire in, 38, 40,
267; Second Republic 1, 38, 229,
276; Senate (former) in, 69 foot-
note, 150, 198-200, 226-9; States-
General in, 23, 27, 35-6; suffrage
in, 167-8, Switzerland, compared
with, 246, 248, Syria, mandate, of,
307; Thiers and, 149, 226; Third
Republic in, 4o0-1, 66, 148-30,
226-8, 231, 2506, 267, 2;6; Turkey,
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compared with, 249-50; uni-cam-
eral system 1, 186-8, Unmion
{L'Union Franrgise) m, 199, um-
tary state of, 61, 9z-4, United
Nations, and, 336; US.A., com-
pared with, 282-3

Franchise, sce Suffrage

Franco, General, Dictatorship of, in
Span, 48, 51, 167, 197-8, 314,
344

Garibaldi, G, and Itallan Unity, 94,
95

Gaulle, General de, and French
Executive, 229-30, 240 footnote

General Strikke, England, in (1926),
316 foolnote

General Warrani, constitutional
rights and, 263-4

Geneva, canton of, 283, seat of
League of Nations, 330

George I and II and Cabunet, 218

George I11, royal prerogative, Cabiet
and, 218, executive, interferes
with, 70, Wilkes’ case and, 263-4

Germanie and Scandinavian Group
of States w1 International Court,
329-30

Germany, Adminstrative Law in
266-7, Allenstein and, 278, Austra-
ha, compared with, 121, Austna,

©oand, 98, 118, 233-4, 279, Bavana
and, 121, Belgium and, 78, Bis-

- 11, 40, 71, 118~19, Bundes-
rat, 1%,*%@2, 160~1, 188, 206-8,
267, Bunde ;}:m, 122, Cabinet in,
2313, Chanc:“Hor, Federal, 1n,
47, 2323, Constitution of Empure,
41, 118-20, 160~1, 233, 266-7, 276,
Constitution of Republic, 43, 46-7,
51, 119-22, 160-2, 178, 205, 207,
231-3, 267, 277, 282, 3I5-Ti
constitutional amendment in, 160~
1, 282, 288; Economic Counculs in,
315, 317, 350; electoral system 1n,
71, 178, 233; Emperor m, 21-5,
71, 118-21, 213, executive 1n, 71,
207-8, 231-3, 252-3; federalsm
1, 47, 98-9, 118-22; First World
War, and, 42-3, 71, 118-21, 160-1,
178, 231-3, 314-5, 317, 344; France,
compared with, 232; Germanic
Confederation in, 98~9, 118; Hitler,
Adolf, in, g, 45-8, 71, 119, 121,
147, 205, 234, 237, 252, 277
315, 322, IHoly Roman Empire
and, z1~2, 25, Imtiative (Popular)
in, 284, Italy, compared with,

45~6, 252; judiciary in, 11920, 121,
261, 266-7, League of Nations, and
328, 332, legislature in, 47, 178,
207-8, 232-3, 284, minor states in,
T19-22, 160-1, Napoleon and, 37,
118, National Socialism, 1, 46-9,
51, 134 footnote, 232, 234, 237,
277, non-German elements 1n, 40,4
44, 234, P R. 1, 178, 181, President
In, 47, 120-2, 232-3, 277, 282,
President Wilson and, 71, Prussian,
118-121, 160-1, Referendum im,
121, 147, 207, 282; Rewhsrat *1n,
120-1, 161, 209-8, 282, Rewhslag
in Empire, 119, 161, Rewchstag in
Republic, 49, 120-1, 161, 207,
232, 282, 284; Renaissance 1n, 26,
“reserve of powers’ 1n, 120,
Second World War, and, 46-8,
121-2, 1060, 232, 333, 344-5,
Southern Silesya and, 278, suffrage
m, 168, 232, Switzerland, compared
with, 121; US A, compared with,
121, voting age in, 168

Ghana (formerly Gold Coast), inde-
pendence of, 306

Gibraltar, area of, 104

Gladstone, W E. Egypt and, 292,
Home Rule, and, g1, 193, Reform
Acts of, 136

Government, defined, 6; society and,
3, 131; three departments of, 6-9

Gavernment of India Acts, 295-301

Governor-General, Australia 1, 113,
117, 156, 205, Canada, mm, 117,
194, 222-3, 225 Eirg, 1, 91-2,
156, India, m, 29%~3c0, Respon-
stble Government and, 220-5;
South Africa, 11, 8g, 105

Governors, Australian States, 1n,
113, 117, 155, Colonies, 1n, 304-5,
[ndian Provinces, in, 295, 296-9,
joz, Pakistan Provinces, in, 303

Grand Remonstrance, and respon-
sibility of Mimisters, 218

Great Britain, Amenican Colonies of,
158-9; bye-elections 1in, 227-8,
Cabinet 1w 7o0-1, 216-22, 226-8,
251~-3; Canada, compared with,
r15; Collectivism tn, 268-70; com-
mentaries on Constitution of, 214~
15; constituency in, 68, Constitu-
tion of, 27-31, 64~5, 74, 129-39,
132, 135~42, 147, 214—21; 260-35,
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House of Commons, in Great Britain,
Bills under Parhlament Act, and,
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308, Suffrage in, 167, voting in,
67

Jefferson, T.. President of USA,
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constitutional amendment 1n, 148,
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of, 49, 328, 331-2, First World War
and, 44; International Labour
Organisation, and, 330, 338; United
Nations Organisation and, 335-6,
342, US A, and, 204; work of,
330-1; Organs of, 328-30; Mandate
system under, 300-8, 338

Legislation, England, in, 163; exe-
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compared with Dritish, 1os5; U8
Senate, in, 204

Legislature, Australia, in, 113-14,
154—5; Austrian  Repubbe, 1m,
233—4; Belgium, 1, 134, 178;

Canada, 1n, 193-5, 223, constitu-
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232-3; good government, and,
183—4; Great Brtam, m, 133,
163, 1723, India, in, 178, 296-
303, Italy, 1n, 152, 230-1, 320-2,
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142~-3; Referendum 1n, 282; Res-
ponsible Government granted to,
223; South Africa, compared with,
142; unitaiy state of, 87-8, 142

Nigena, Federation of Regions n
(1954), 305

Norman Conquest of England, Great
Council and, 189, government
following, 136-7; unification of
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stitution, 29, Rule of Law and,
263

Philippine Islands, Amencan admims-
tration of, 306-7

Pitt, W (the Younger), Canadian
Act of, 194, India Act of, 295
Prime Minster, as, 1917

Place Act, (1707), and Office Holders,
220

Plato, ideal constitution of, 15;
Republic, 15, 32, 57 Stalssman
(Politicus), 57
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Plebiscite, direct demociatic checks,
other, and, 275, 279, 280; France,
in, 903, 147, 228, 22¢-30, Hitler,
use of by, =277, mmorittes and
277-8, Piesidential Election and,
276-7

Poland, Cabmet in, 231, 235-0;
congtitutionahsm and, 43, 129,
235, Germans 1n, 278, Russians n,
279, Self-determination and, 278

Police, included 1n executive, 213

Political Philosophy, basis of, 13,
Lonciliar Movement and, 24

Political Science, defined, 1—2

Polybius, on Roman Constitution, 18

Poor Law, amendment, 105

Pope, Investiture Contest and, =23,
Italy, modern, in, 95, Middle Ages,
durng, 22-5

Portugal, Corporalive State in, 189
footnote, 322-3; Dictatorship of
Salazar in, 189 footnote, 322-3,
Latin America and 125-6; Revo-
lution of 1911 1n 188-9, Second
Chamber 1, 189; suffrage mn, 182
footnote

Prefect, in France, 64

Prerogative States, Administrative
Law in 72-3, 255, 265-71

President, Austria, 1n, 233~4; Czecho-
slovalkia, in, 234-5, Executive
Council of, in Eire, 225, Finland, 1n,
236, France, 1, 5, 70 and footnote,
149-5I, 199, 225-30, 232, 261, 252,
276-7; Germany, 1n, 47, 122, 207,
232-3, 277, 283, Government of,
compared with Cabinet, 239-41,

251-3; India, in, 302, nomnal
executive, as, 213-14; Poland, m,
235-6, Turkey, 1in, 71, 248-51,
US.A, 1, 7, 71-2, I04, 106-8,
170-1, 204, 2206, 239—46, 251-2,
257, #77-8
Presidential Electors, Finland, 1n,

236, India, 10, 303; US A, 1n, 63,
171, 2414

Presidium, Czechoslovakia, 1n, 235,
237, Poland, m, 237, US.SR,, 1n,
237, Yugoslavia, 1, 237

Prime Mimuster, Czechoslovakia, 1,
234, Eire, 1n, 197, 224, France, m,
225-30; Germany, I, 2323, 252-3,
Italy, 1n, 230-1, 252, Great Britain,
m, 214-21, 251-3, 263.

Privy Council, Australia and, 112-3,
Cabinet, evolution of, and, 216—21;
Canada of, 223; Impenal Final
Court, as, 112-3; membership of,
z19, Tudors, under, 217

INDEX

Progiess, Comte defines, 131
Prohubition, Austraha, in, 282, New
Zealand, 1, 282, US A, 1, 157
Proportional Representation (P.R),
arguments for and against, 179-81,
Hare, T. invents, 176, Mill, J S
supports, 176, abject of, 68, Second
Ballot and, 178, statcs, various, 1,
1749

Protection,
alism, 39

Protectorate, British, of Egypt, 292,
Cromwell's, documentary con-
stitutions, under, 29, 138, and uni-
cameral system during, 186

Piovinces, Austria, 1n, 233; Canada,
1, 115, 116, 119-8, 153—4, 194-5;
India, in, 296-301; New Zealand,
in, 88, 140-3; South Africa, 1n,
89, 154

Provisional Government, India, 1n,
303, Poland, m, 235, Russta, i, 45

Prussia, Austria and, 118, constitu-
tion of 1850 in, 129; Enlghtened
Despotismm  in, 27, Iirst World
‘War, effect of, on, 1200 Geinman
Empire, and 118-20, 160-1,
German Republic, in, rzo-1; Holy
Alhance, and, 326; King of, 20,
119, Schleswig, and, 278

Public Opimion, British Colonies, 1n,
153; Hume, D,, and, 76-7; judiciary
and, 131, legwlation and, 131;
Stephen, L., and, 77

economic, and nation-

Quorum, special for constitutional
amendment, 134, 146
Quota, under P.R , 1758

Rauschning, H, on Nazism, 47

Recall, of Elected Officials, argu-
ments for and against, 286-9;
constitutionalism, future of, and,
346~7; direct democratic checks,
other, and, 275, 279-80; France,
Revolutionary, 1n, 285, Switzer-

land, m, 285, USA, 1, 285,
295; U.S.S.R,, in, 285
Referendum, arguments for and

agawnst, 286-y, Austraha, 1, 114~
15, 147-8, 155, 281-2, 287, con
stitutional amendment, for
146-8, constitutionalism, and, 346;
direct democratic checks, other,
and, 275, 279-80, democratic nghts
and, 271, Eire, m, 147; Fourth
French Republic, under, 93, 147,
151, Germany, 1n, 147, 161, 207-8,
232, 282, Italian Republic, under,

~
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95, 147, 152, 282; New Zealand,
1, 282, Switzerland, 1, 111, 147,
157-8, 207, 280-2, USA, 1,
110, 147-8, 281-2

Reform, Acts in Bntamn, 38-40,
64-5, 67-8, 138-9, 168-70, 191-3,
Liberal, in Europe, 37-10

Reformation, England, 1, 28-g,
political 1nfluence of, 26, 31;
political rights, and, 165

Regionalism, 1 France, 93—4; in
Italy, 96

Rewch (Germany), Economic Council
of, 214-5 German Constrtution
and, 207-8

Rewchsrat, 1n German Republic, 120~
1, 161, 188, 205, 207-8, 282

Rewhstag, German Empire m, 119,
161; German Republic, 1n, 120-1,
161, 207-8, 282, 284

Retgn of Terror, in Francs, 36

Renaissance, democracy and, =25,
164; modern states-system and,
r4; nationalhty and, 37, political
mfluence of, 25-7, 31~2; Revival of
Learning, and, 49

Representation of the People Acts, in
Britan, 139, 168-70, 172, 178

Representation, functional (or occu-
pational), 314-23, Greek demo-
cracy, absent in, 14-15; nation-
state, in, 10-11, 14, problems
connected with, 182—4; Propor-
tional, see Proportional Repre-
sentation, Roman democracy,
absent in, 18

Republic, Austuian, 233—4; Chinese,
294, Czechoslovakia, of, 43, 129,
168, 181, 234-5, 237, 313, demo-
cracy and, 164-5 Europe, after
First World War, m, 231-7,
Fnland, of, 236; France, First, of,
35-6, Fourth, of, 66, 68, 69 foot-
note, 7o footnote, 93—4, 146, 147,
148-51, 152, 167-8, 176, 188,
198-200, 215, 226, 228-30, 231,
248 footnote, 256-7, 267, 276, 281,
284, 314-16, 344, 350, France,
Second, of, 38, 229, 276; France,
Third, of, 40-1, 66, 148-50, 226-8,
231, 256, 267, 276; German, 43,
46-7, 119-22, 160-2, 178, 205, 207,
231-3, 269, 277, 282, 315-17, India,
of, 302-3; Italy, of (1947), 95-6,
146, 147, 151-2, 168, 188, 230-1,
262, 281, 282, 318, 344, modern
conception of, 59, 70, 213, Plato’s,
15, 32, Poland, of, 235-6, Roman,
16-19, Soviet (U.S.S.R.). 45 49

»
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51, 122—4, 313-I4, 317-19, Yugo-
slavia (Federal People's, of 1946),
122, I24~5

Republicans, m France, 149-50

“Reserve of Powers,” Austraha, in,
113, 155 Canada, n, 117, 153,
{federal states (generally), m, roo-
102; Germany, in, 120, 12I;%
Switzerland, 1n, 110-11, USA,
1o, 1001, 103~5, 159

Responsible Government, Durham,
Lord, and, 222; Russell, Lord
John, on, 223; Self-governing
Dominions, m, 70-1, 847, 115,
221-5, see also under each Self-
goveining Dominion

Restoration, Cabinet, and, 218,
Charles II, under, 29, Parhament
and, 138; Revolution of 1688, and,
29, 30, 1389

Retgtning Officer, origin of office of,
169

Revolutions, constitutional effect of,
American, 34-5, 165, 312, China,
Republican, in, 42, 294, England,
n, Punitan, 29, 190, England, io,
Whig (of 1688), =29-30, 32-3,
138, 218, 268; French, 27, 33-6,
109, 147, 149, 165, 167-8, 187-8,
215, 270, 284-5, 312; Germany, of
1918, 11, 120, 160, 317; Germany,
Nazi, in 46-8, 51, 121-2, 234, 252,
344; Industria), 38-40, 42, 312;
Italy, Fascist, in, 46, 152, 201,
230, 252, 29I, 318-22, 344, 346,
Portugal, in, 188-g, 189 footnote,
322, Russia, Communist, m, 45,
46, 49, 51, 122—4, 313~14, 317-18
319, Spain, Franco (Falangst), of,
m, 45, 51, 167, 197-8, 374, 344;
Turkey, 1n, 41, 248~50, of 1830 and
1848, 38 ?

Rhodesia and Nyasaland, Federation
of (1954), go and footnote

Rights, constitution, guaranteed by,
9-10, 'Labourmg and Exploited
Peoples,” of, 45, 31-2, 35-6
“Man and of Citizen,' of, 36;
mankind, of, 168, natural, 31—z,
356, U.N. Human, 342

“Ripe Fruit Theory,” apphed to
British Colonies, 85

Rome, City State of, 16-17; Constitu-
tion, republican and 1mperial,
16-21, democracy in, 164, Empure
of, 19~21, 94, 330, state integration
and, 79

Roosevelt, F D., President, Atlantic

a
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Charter and, 333; Congress and,
244, 245 footnote; death of, 245
footnote; New Deal and, 106-8,
258 foolnote, Presidential Elections
Ofv 2434

Roussean, ] J, classification of
constitutions, 59, French con-
stitutions, inflnence on, 33-6;
international 1deals of, 326; Soctal
Coniract, 33-6; sovereignty, accord-
ing to, 33~4, 76, 280 .

Royal Commussion, see Commission

Royalists, in France, 149

Rule of Law, Bntish Crown Colontes,
in, 304; Colonies, in, 30; Common
Law States, in, 72-3, 258, 262~35,
267-71; Great Britam, in, 30,
72-3, 262-5, 26771

Rumania, Constitution of, 134 and
footnote, 233, 291; First World
War, and, 43, 298, 279; indepen-
dence of, established, 41; judiciary
1n, 262

Russell, Lord John, and Responsible
Government 1n Canada, 223

Russia, Tsarist, autocracy in, 2o,
213, Bolshevik Revolution in, 45,
51, 317, Constituent Assembly 1n,
317; constitutional experiment in,
42, 45, 291; Duma in, 42, 45;
Emperor 1n, 20, 213; Holy Alliance,
and, 326; Lenin and, 45, 317;
Liberal Reformers  in, 166;
Nationals of, outside, 279; non-
Russian peoples in, 42, 43; Pro-
visional Government (1917) in,
325; Turkey, war with, 41

Russia, Soviet, see U.SS R.

St. Pierre, Abbé de, international
-~ 1deals of, 326

Salazar, Dr, Dictatorship of, m
Portugal, 189 footnote, 322-3

Salisbury, Marquis of, family of, 190
footnote

Sankey, Lord, on Rule of Law, 269

Sardmmia, Constitution (Statuto), of,
38, 94-5, 129, 151, 230

Saxony, Luther and, 26

Schism, Great, mn Catholic Church, 24

Schleswig, and Plebiscite, 278

Scotland, Devolution and, 349,
General Election of 1924 1n, 173;
P.R. 1n Election of Education
Authorities in, 178, 179; Union of,
with England, 83—4, 138

Serutin d' Arrondissement, m France,
176~7

Serutin de Liste, in France, 175-6

Seal, Ministers and, 140
Second Ballot, Australia, in, and

transferable vote, 179; Finland, 1n,
236; France, in, 178-9; Great
Britain, suggested in, 179

Second Chamber, Austraha, in, zoz,

204~5; Austria-Hungary, 1, 189
and footnote; bi-cameral system
and, 186-8; Canada, m, 193-5;
constitutionalism, future of, and,
346—~7; democratic check, subject
to, 163; Denmark, in, 148; econo-
mic interests in, 314, Eire, in,
196—~7, federalism and, 187-8,
202~3, France, in, 188, 198, 200;
gencial conclusions, 188, zog-1o0
Germany, in, 205-6, 207-8, Gieat
Briain, 1, 141, 188-93, Italy, 1n,
188, 200~2; Japan, in, 69; Nether-
lands, mn, 189; New Zealand, in,
67 footnote, 143, 1806, Portugal,
in, 188-9, 189 fooilnote, Sibyés,
Abbg, and, 1867, Smith, Goldwn,
and, 187; Soulll Africa, 1n, 195-6;
Spain, 1, 197-8; Switzerland, in,
188, 206~7; lypes of, 6g; USA,
in, 208-y, Yugoslavia, in, 208-g

Second Emprre, i France, 40, 149,

267, 276

Second World War, see under Wais
Secretanat, of League of Nations,

329, 331; of United Nations
Organisation, 339—40

Secretary of State, for Common-

wealth Relations, 302, footnote;
for Indian Affairs, 295

Seeley, J. R., on American Colonies,

290

Self-determination, at end of First

World War, 43, 277-9

Self-governing Dominions, British

Cabinet 1n, 216, 221-5, 296—~300;
constitutional amendment in, 147-
8, 1526, constitutions of, 84~7, 142
3, 152-6, 294—302, 305-6, Crown
Colomes and, 305-6; educational
conditions 1, 182; Great Britain,
relation to, 84~7; Imperial Parlia-
ment and, 84-7, 112, 142, 152-6;
PR, 1n, 178; Responsible Govern-
ment in, 70-I, 139, 216, 221-5,
3o01-2, 305-6; Rule of Law 1n, 30,
72~3, 264-—5; suffrage in, 168

Senate, Ancient Rome, in, 17-19;

Australia, in, 113, 117, 168, 202,
204~5, 223—4; Belgium, in, 178;
Canada, in, 69, 117, 193-5; Czecho-
slovakia, 1n, 234; Egypt, 1, 69;
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Ewe, in, 69, 155, 196-7, 314;

France, 1n 69 footnote, 150-T1,

198—z00, 226, 228; Italy, m, 69,

152, 200-2, 230; South Afiica, 1n,

69, 89, 178, 195-6; Spam, 1n, 6o,

197-8, 314, US A, in, 69, 71-2,
104, 111, 164, 170~T, 173~4, 203~4,
242, 244-6, 257, 26o0-1, wvarious
states, m, 188

Separation of Powers, Blackstone
and Montesquieu on, 214-15, 219;
constitutionalism and, z14~15, 240,
judiciary and, 2556, Laski, H. J,
on, 256

Septennial, Act of 1716, 138, 141

Serbia (Servia), Constitution of, 233,
291, Independence of, established,
41; Yugoslavia and, 43, 125 see
also Yugoslavia

Shernfis, and
Commons, 189

Si16y¢s, Abb6, on Second Chambers,
186~y

Simon Commission, see under Com-
mission

Single Tiansferable vote, and true
P.R, 176-9

Slavery, abolition of, 105, Ancient
Greece, in, 15; US A, 1, 105, 106,

summoning  of

157

Smiéch, Adam, Wealth of Nations, 312

Smith, Goldwin, on Second Cham-
bers, 187

Smith, Guvernor, 1n Presidential
Election, of 1928, 243

Sccial Contract Theory, as explana-
tion of origin of state, 31-6

Soctahsm, Australia, in, 114; Cor-
porate State in Ttaly and, 319;
Great Britamn, in, 140, 220 and
footnote, Guild ~—, 316, Marx,
Karl, of, 40, 45, 319, State —,
j12-13, U.8.5 R, m, 45, 49, 313~
14, 317-19, Yugoslavia, In, 7122,
124-5, 313

Social Psychology, defined,

Society, Comte, A., on, 131; de{ined,
2-3; state and, 3-4, 131, units of
association 1, 2-3

Sociology, defined, 1

“Solid South,” mn US A, 174

Sonderbund, in Switzerland, 109

South Africa, Anglo-Dutch Wars i,
154; Cabinet m, 224; Constitution
of, 88-go, 142, 154-5 19575,
224; constitutional amendment 1,
147, 154-5; Governor-General in,
8g, 195; Great Britain, relation to,
86—, 290;!.; House of Assembly in,
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195-6, 224; language equality in,
154; legislatuzre in, 89, 147, 154,
178, 195-6, 224; native mights 1,
89—90, 134, Northern Rhodesia,
gmd, g0, P.R. 1n, 148, Provinces
in, 8¢, 154, 196; Self-governing
Dominions, other, compared with,
86, 89, 115, 116, 142, 154; Senates
m, 69, 89, 178, 195-6; Southern
Rhodesia and, 9o, South-West
Afuica and, 9o, 195 tootnote;
transferable vote m, 195; Union
established, 8g, 154; umtary stdte
c8>f, 88-go; US A, compared with,
9

Southern Confederacy, in U.S A,
106, 109

Soutkern England, 1w
Election of 1924, 173

Southbern Rhodesia, and Union of
South Africa, go

Southern Silesia, and Plebiscite, 278

South German States, and Franco-
Prussian War, 118-19

South—West Africa, and Umon of
South Africa, 9o, 195 footnote

Sovereign, legal, 5, 77, political
(constitutional or collective), 5-6,
77; titular, 5

Sovereignty, alliances and, 78-8o;
autonomy and, 350-I; constitu-
tionahism, future of, and, 344-52,
defined, 4-6, 76-7; external, 135,
77-8, federal slate 1n, 63, 79-8o,
202; internal, ¢76--8; League of
Nations and, 333; Locke, ], and,
33; popular, 1I, 33, 76, 280;
Renassance and, 25-7; Roussean
and, 33, 76, 280, specialisation ofa
function and, z14; state nights and,
76-8; unitary state inp 8o-82;
United Nations Organisation and,
342

Soviets, see under USS.R

Spain, Counstitution of, 48, 69, 167,
1978, 314: Cortes 1, 23; Directory
in, 48; Franco, General, Dictator- -
ship of, in, 48, 51,_167, 197-8, .
314, 344; Great Britain, compared
with, 108; illiteracy m, 182; Latin
America and, 125-6; legslature 1,
197-8; nationahsm 1, 23 Re-
naissance and, 25; Senate m, Gy,
197-8, 314; suffrage in, 167
U.S A., war with, 306

Spanish Armada, effect of, on des
potism in England, 29

General
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Speaker of House of Commons, and
Money Bills, 141

Speaker’s Conference, see under
Conference )
Stalin, Joseph, Constitution of

USSR. (1936) and, 45, 123-4,
314, 317-18, United Nations and,

Stgg” Chamber, as admimstrative
court, 267-8

State, Common Law, 72; con-
stitutional, defined, 10-11; defined,
4-4, 131, prerogative, 72-3, 255,
258, 270~1; society and, 3~4, 131;
types of, 61—4

Stales-General 1n Fiance, first meets,
23; period of eclipse, 27, revived,

35-6 R

Statute-Baok, in Britam, 83, 140,
141; conventions of Constitution
and, 139-42; explained, §;—law,
131, 137

Statute of Westminster (1931), and
wmdependence of Self-goveining
Dominions, 86-7

Statuto, Constitution of Sardinia and
of Italy, 38, 94-5, 129, 151, 230

Stephen, King, chaos in Kngland
under, 137

Stephen, L, and public opinion, 77

Stuarts, accession of, 29, 83; admini-
strative  system under, 267-8,
Divine Right and, 33; Parliament
and, 29-30, 137-8, religious rights
under, 165

Sudan, and Suez,
established, 293

Suffrage, adult, 165-71, backward
states, in, 182-3, demacracy and,
167, extension of, 165-6, Great
Britain, 1, 30, 67-8, 138, 168-70,
representation, and, 182-4; types
of, 67-8; various states, in, 166—
171

Sultan, in Turkey, 248-9

Supreme Court, see Judiciary

Sweden, constitutional amendment
mm, 147; Norway, united with, 48;
P.R., 1179, 181

Switzerland, Admuustrative Law in,
267, Austraha, compared with,
206; Canada, compared with, 115;
cantons in, I0g9-II, 156~7, 178,
206, 281, 283; Constitution’ of, 38,
109-11, 129, 156~7, 206~7, 246-8,
constitutional amendment in, 147—
8, 156~7; Council of States (Sidn-
deraf) 1n, 69, 111, 156—7, 188, 206,
246-8, democracy, i, 110, 163,

292, Republic

INDEX

execulive 1, IIT, 206~7, 240-1,
246-8; Federal (or alional)
Assembly 1n, 156~7, 246-8, 267;
Federal Council m, 246-8, 267;
federalism n, 63, 99, 101-2,
109-11, France, compared with,
246, 248, Germany, compared
with, 121, 205-6, Iniliative (Popu-
lar) 1n, 1567, 283—4; judiciary in,
101~2, I10-1, 257, 261, languages
in, 109-10; legislature in, 109-10,
1567, 206, 246-8, Napoleon and,
109, nationalism 1in, 109-10, PR,
11, 178; Recall 1n, 285, Referendum
i, 110-1I, 156-7, 207, 280-2,
“reserve of powers” in, 110-17;
suffrage 1n, 167; Turkey, compared
with, 249; voling age 1in, 168;
US.A, compared wih, r1op-r1,
206, 264-8

Sydenham, Lord, Governor-General
of Canada, 223

Syndicalism, coercion and, 316 and
footnote; Guild-Socialism, com-
paied with, jr7; National Fascist,
318-22

Syria, o7 and footnoto

Tagmanis, P.R,, in, 178; Responsibla
Government granted to, 223

Tennessee State, and U.S, Supreme
Court, 105

Teutonic invasions, Britain, of, 8z;
Roman Empire, of, 21

Theodoric the Ostrogoth, and Italy,

94

Thiers, L. A, Maine quoted, 225-6;
Third Republhic in France and, 149

Thrace, Turks recover, 249

Three Estates, n mediaval times, 188

Tocqueville, A de, and Englsh
Constitution, 128, 130

Tories, Reaction after Napoleonic
Wars and, 312, Treaty of Utrecht -
and, 191

Trade Umwon, Great Britain, move-
ment 1, 316 footnote, 319; Italy,
i, 319; umt of association, as, 2

Traill, H. D,, on Cabinet, 218-19

Tiansvaal, as Province in Union of
South Africa, 89

Transylvania, mcorporation of, with
Rumania, 278—g

Treaties, Acts of Union* sigmficance
m British Constitution, 84—5, 136,
155; Atlantic, North (NATO), 352;
First World War, ending, 43-4,
204, 231, 249, 278~9, 328; mnori-
ties and, 180, z77-a; Napoleonic

-
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Wars, ending, 37; Southern Ireland,
with, 85, 154-5; U.S. Senate and,
204; Utrecht, 191; Westphalia, 109

Trentwo, mcorporation with Italy,
278

Triennial Act, of 1694, 141

Triple Alliance, Italy and, 78

Trotskysts, in US S R, 318

Truman, H, President of USA,
244, 245 footnote

Trusteeship, under United Nations
Organisation, 9o, 308-9, 338-9,

342

Tru:ts, In US.A, 319

Tudors, 1n England, administrative
system under, 267-8, Council
under, 28, 217; despotism of, 28,
137, ecclesiastical supremagy of,
26, extinction of line, 42-3, Parlia-
ment and, 137

Turkey, Abdul Hamd 11, under, 41;
Caliphate of Sultan of, 249, Con-
stantinople, and, 18, 2I, 249;
Constitution of, 41-2, 67, 24950,
291; dictatorship 1n, 250, 291;
disitegration of, 43, 248-9: exe-
cutive in, 71, 240, 241, 248-350,
Grand Assembly 1, 167, 249-50;
Ismet Indnil m, 250, Mustapha
Kemal (Kemal Ataturk) and,
249~50, non-Turkish peoples in,
42-3; President m, 71, 249-50,
Republic 1n, 249-50; uni-cameral
system m, 67, 186; voting age 1n,
168

Ulster; see Northern Ireland
UNESCO, and Umted Nations, 338,

2

Ugﬁcameral System, Europe, various
states, i, 186, general conclusions
concermng, 209-10, House of Lords
and, 192-3

- Umon, French (L'Unton Francaise),
and French Empire, 199

Unitary State, Canada, abandoned
m, 116, defined, 61; essential
quality of, 80-2; examples of,
61—2, federal state, compared with,
62—,

Umteg Kingdom, see Great Britamn

United Nations Organisation, Anglo-
Egyptian dispute submitted to,
29z footnote; Atlantic Charter and,
333; Brrtsh Seif-govermng Domi-
nions and, 85, Charter of, 49,
51, 307, 308-0, 334~5: 340, 34%
established, 307, 325. 3334, ILL.O,
and, 338; Korea, and, 342; T.eague

o

of Nations, compared with, 49, 90,
307-8, 325-6, 335-9, 34I—2; Organs
of, 335—40, Palestme, British Man-
date of, surtendered to, 307; Pre-
amble to Charter quoted, 334-5;
sovereignty and, 352, Trusteeship
under, go, 307~9, 338-9; UNESCO
and, 338, 342; Uunion of South
Afnica and, go, WHO and, 338,
work of, 340-2

Unmted States of America, Australia

compared with, 112-13, 202, 2045,
Canada, compared with, I15-28,
240, Collectivism in, 106-8, 268—9;
Colonies (origmal) m, 79, 158;
Congress 1in, 71-2, Io4, 159-60,
170-1, 173~4, 202~4, 241-6, 257,
258, 260~1, 268, 347-8, Constitu-
tion of, 65, 66, 71-2, 74, 103-8,
110, 132, 134, 146, 157-b0, 203—4,
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