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PREFACE

Oliver Wendell Holmes, II, was born at Boston on March
8, 1841. Son of the Autocrat of the Breakfast Table, and
grandson of Charles Jackson, an associate justice of the
Supreme Judicial Court of Massachusetts, he inherited the
literary bent and the keen judicial mind which have dis-
tinguished his eareer.

He was educated at E. 8. Dixwell’s private Latin school,
Boston, and graduated from Harvard College in 1861, imme-
diately enlisting in the Union army. He served thronghout
the Civil war with distinction, rising to the permanent rank
of Captain, and brevet Lieutenant-Colonel, in the 20th Mas-
sachusetts Infantry. He was wounded three times, at Ball’s
Bluff, Antietam, and Mayre’s Hill. After three years of
strenuous battle service, he became aide to Brigadier-General
(afterwards Major-General) H. G. Wright, and served in
that eapacity until discharged.

At the coneclusiom of his military career, he entered the
Harvard Law School, graduating in 1866, The next year
he began the practice of law in Boston with his brother,
Edward Jackson Holmes, since deceased. From 1870 to
1872 he lectured on Constitutional law and Jurisprudence
at Harvard Law School, and edited the American Law Re-
view, writing many important articles and reviews for that
publication, In 1873 he became associated with the law firm
of Shattuck, Holmes and Monroe, and continued in the prac-
tice of law for the next nine years. His reputation at the
Suffolk Bar was of the highest.

In 1882, he became 2 full professor in the Harvard Law
School, but left his chair after & few months to become an
Associate Justice upon the Supreme Judicial Court of Massa-
chusetts, in which capecity he served until August 2, 1899.
He then was appointed Chief Justice. In December, 1902,

vii



viil PREFACE

President Roosevelt named him as an Associate Justice ¢f
the Supreme Court of the ﬁnited States, to fill the vacaugy
caused by the resignation of Justice Gray. ’

Comments upon his promotion in the periodicals of- the
day were ungnimously favorsble. The reputation for great
learning and the highest judicial qualities which he had made
in Massachusetts caused the legal profession glnerally to
express itself as pleased with his elevation to the Supreme
Court.

The one sustained work of which he is the author is “ The
Common Law,” published in 1881. Contemporary reviews
greeted it as the most important addition to the literature of
legal commentary since Maine’s “ Ancient Law,” and for
nearly thirty years it has been regarded as a classic. The
material contained i the volume was partially set forth in
articles in the American Law Review during 1871-1873, and
later rewritten and delivered as a course of lectures at the
Lowell Institute in Boston during 1880,

Justice Holmes edited fhe 12th edition of Kent’s Com-
mentaries, published in 1873, adding many voluminous and
valuable notes.

During his career cu the bench, he has written frequent
articles for legal journals, fmportant among them being sev-
eral dealing with the law of torts. He is regarded by some,
notably Professor Wigmore of Northwestern University, as
the originator of the present habit of treating that subject

48 a separafe branch of the law. The articles which he has
published from time to time have recently been collected, and
are snnounced for immediate publication in book form.

His occasional speeches, delivered over a period of thirfy-
five years, have been collected and privately printed by Jus-
tice Holmes, for circulation among his friends. To appre-
cigte his many-sided literary and legal genius one needs to
read this volume,

The limited scope of the following study prevents the con-
gideration of Tany of the most delightful characteristies
which Justice, Holmes has exhibited in his literary and judi-
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cial Works. A combanion study of probably greater interest
a¥] value might be made of the lterary ¥ opinions of
Justlce Holmes. Some of his writings, hidden away among
the reports of the Supreme Court, are worthy of the Auto-
crat at his best, and abound in literary skill of the highest
type’ One finds the artist and the philosophers rather than
the convendional judge, in such opinions as Bleistein vs. Don-
aldson Lithographing Company,' White-Smith Publishing
Company vs. Apollo Company,® and Herbert vs. Shanley
Company.?

Some of the respects in which he differs from the ordinary
judge are to be seen by a comparison of his opinion in the
Bleistein case with that of Justice Harlan.

The study here presented deals with only the most import-
ant of the constitutional questions upon which Justice Holmes
has expressed his opinion. In many of these cases Justice
Holmes has held views differing from those of the court, and
it has been with reluctence that 2 consideration of them has
been omitted in this study. His opinions in Admiralty cases
have evidenced a clear and consistent understanding of the
history and development of that branch of the law, and even
in dissent have been of profound influence.* One of his dis-
senting opinions interpreting the Full Faith and Credit
Clause of the Constitution has shown & unique position® In
the field of patent, copyright, and trade-mark he has deliv-
ered notable opinions.®

It should be said that this study was prepared in 1920,
but, for various reasons, its publication was delayed until the
present time.

D. R.

1188 U. 8., 239:

2209 U. S, 1, J. Holmes concurzing, 18.

"242 U. S 591

‘Especmlly important is his dissent in So. Pac. 8. S. Co. vs, Jen-
sen, 244 U, 8., 205, 218.

* Haddock vs Ha.ddoek 201 U. S, §62; J. Holmes diss., 628.

¢ For instance, the Blelstem Herbert and WhitesSmith cases, and
the Waterman pen cases, 235 U 3., 88.






CONSTITUTIONAL DOCTRINES OF JUSTICE
OLIVER WENDELL HOLMES

CHAPTER 1

IXTRODUCTION

The explanation of conclusions reached by any legal phi-
losopher is not to be made without reference to his premises.
A starting point for his system of law must be found—a
general conception of the source and nature of all law. In
the light of this, his conclusions are illuminated.

The problem of classifying Justice Holmes as to his philo-
sophical school is a difficult ome. His avowed beliefs as to
the nature of law fall neither wholly within the analytical,
historical or sociological schools, nor wholly without them.
They form, rather, a philosophy of the law which, built apon
fact, develops on practical rather than logical lines.

The Austinian definition of law—as a command of a poli-
tical superior to a political inferior—he aceepts in so far as
it applies to “what lawyers call law.” But on philosophical
grounds he rejects the definition as too narrow. That only
what is accepted and enforced by the courts is law,—Justice
Holmes believes to be a practical statement rather than a
philosophical one. The point upon which he differs from
the Austinian conception seems to be this; Austin held that
the courts, in all their acts, Wwere representing the sovereign,
and that therefore their dicta no matter upon what founded,
became the commands of the sovereign. Thereafter, the
rules 1aid down by the court were law, ‘while other customs
and principles were only a motive for decision, and not
properly law until affirmatively accepted by the counrts.

Justice TTolmes does not distinguish hefween what has heen
accepted and promulgated by the courts and what still re-
mains in the category of custom. Both, he hellaves, are only

11



'12 CONSTITUTIQNAL DOCTRINES OF [330

motives for decision. The following quotation sets forth at
gome length his critgcism of the Austinian theory:

Austin said, following Heineccius (Recitationes, 72), that custom
only becarmne law by the tacit consent of the sovereign manifested
by its adoption by the courts; and that before its adoption it was
only a motive for decision, as a doctrine of political economy, gr the
political aspirations of the judge, or his gout, or the blandishments
of the emperor’s wife might have been. But it is clear that in
many cases custom and mercantile usage have had es much com-
pulsory power as law could have, in apite of prohibitory atatutes;
and a8 to their being only motives for decision until adopted, what
more is the decision which adopts them as to any future decision?
What more indeed is a statute; and in what other sense law, than
that we believe that the motive which we think that it offers to
the judges will prevail, and will induce them to decide a certain
cage in 8 certain way, and so shape our conduct on that anticipa-
tion? A precedent may not be followed; & statute be
emptied of its contents by construction; or may be repealed with-
out a saving clause after we have acted on it; but we expect the
reverse, and if our expectations come true, we eay that 'we have
been subject to law in the matter in hand. It must be Temembered,
a3 is clear from numercus instances of judicial interpretation of
statutes in England and of constitutions in this country, that in a
civilized state it is Dot the will of the sovereign that mazkes law-
yers’ law, even when that is its source, but what a body of subjects,
namely, the judges, by whom it is enforced, sey is his will. The
judges have dther motives for decision, outside their own arbitrary
will, beside the commands of their sovereign. And whether those
other motives are, or are not, equally compulsory, is immaterial
if they are sufficiently likely to prevail to afford a ground for pre-
diction. The only question for the lawyer is, how will the judges
act? * Any motive for their action, be it constitutiom, statute, cus-
tom, or-precedent, which can be relied upon as likely in the gener-
ality of cases to.prevail, ia worthy of congideration as one of the
sources of law, in a -ireatise of jurisprudence.

In a word. Justice Holmes does not give a sacrosanct char-
.acter to precedent, and believes that all the motives which go
to influence & court’s decision, whether expressed or inarti-
culate, should be considered sources of the law. However,
as a formal definition of law, in his notes to Kent’s Com-
mentaries, he recommends that of Austin.’

1 American Law Rev., 723, 724 (1872).

¥ That he still believes substantially in the Austinian conception
of law is to be noted in a recent case, Southern Pac. SS. Co. vs.
Jensen, 244 U. 8., 205, J. Holmes dissenting, 218: ¥ The common
law is not a brepding omnipresenes in the sky, but the articulate
voice of some Bovereign or quasi sovereign that can be identified.”
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The doctrine of “ natural law, » he sweeps aside in a recent
icle in the Harvard Law Review.* 3 He cannot believe in
natural rights of man. In all society, he says, duties and
rights arise from the practical necessity of forbearance, if
mep are to live together and exist. But he finds no inherent
right which permits one man to live beside snother. The
fact that*they do =o, and bear and forbear, is based upon
utilitarian considerations. His view of the matter is ex-
pressed in these words:

It ig true that beliefs and wishes have s transcendental basis in
the sense that their foundation is arbitrary. ¥You can not help
entertaining and feeling them, and there is an end of it. As an
erbitrary fact, people wish to live, and we say with various degrees
of certainty that they can do so only on certain conditions, To do
it, they must eat and drink, That necessity is absolute. It is a
necessity of less degree but practically general that they should live
in society. If they live in society, so far as we can see, there are
further conditions. Reason working on experience does tell us, no
doubt, that if our wish to live continues, we can do it only on those
terms, But that seems to me the whole of the matfer. I see no
e priori duty to live with othera and in that way, but simply e
statement of what I must do if I wish to remain alive.

Tf Justice Holmes must be placed in one of the established
schools of jurisprudence, the sociological should be selected.
He has ever emphasized experience, the conditions of the
moment, as the great practical source of law. In his writ-
ings, he has addueed historical examples of the changes
wrought in the law by social and economic conditions. The
law to him has been a living thing, shaping itself to meet
the needs of society,—never & dead hand laid upon the pres-
ent. The workipg out of a logical theory of jurisprudence
has not been his task. His active life has heen constructive,
moulding the existing law into a code applicable to present
problems, and stiempting to change those parts of the law
which have become atrophied.

That he has heen influenced by the history of law, and
espeeially the history of the common law, cannot-be denied.
The importance of reconciling existing law to some given
theory of jurisprudence has not appeared fo him as great as

* Natural Law, 32 Harv. Law Rev., 40, 41-42;
2
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reconciling it with life. While his early legal career fave
him oecgsion to specujpte up8n the nature and sources of lay,
his later life since coming to the bench has been devoted to
developing the law.

Ignoring the natural law, and with it the contract theory
of the state® he finds the origin of state life, and of
legal duties and rights, in their utility. “A leggl right is
nothing but a permission to exercise certain natural pow-
e1s,” * he said long ago. "Antecedent to legal rights, he saw
legal duties, and argued strongly for a classification of the
whole body of the law into duties and rights.”

It is impossible to escape the conviction that the develop-
ment of the commnion law, by court and by legislature in Eng-
land, has profoundly influenced Justice Holmes in his judi-
cial career. The results he has striven to atiain in the law
are generally believed to be beneficial to society as a whole.
Indeed, if the law is taken fo be in the last analysis an em-
bodiment of justice, there is reason to believe that his ap-
proach, partly historical and parfly sociological, is perhaps
better than that of other judges who have got out of fune
with the present. Whether our conistitutional system can be
reconciled with the all-powerful legislature of Great Britain
remains for the Supreme Court of the United States to work
out slowly from time to time. DBut that.a greater flexibility
of either our law or our Constitution is coming to be neces-
sary is admitted by 2ll. Pointing out this necessity has been
.a great duty of Justice Holmes. He has been & reformer in
the law, and his efforts have been crowned with suceess and
spent in defeat as have those of other reformers of the past
and present. He has maintained a lofty idesl of his duty,
an ideal which will explain his tenacity of purpose and some-
thing of his conception of the function of a judge: “Law is
the business to which my life is devoted, and I should show
less than devotion if I did not do what in me lies to improve

* Common Law, p. 214.
® Tbid., pp. 219, 220; 5 Am. Law Rev., 1, and other articles in the
same journal.
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it, and #vhen I perceive what seems to me the ideal of 1ts
fiure, if 1 hesitated to point if out a%d to press toward it
with all my heart.” ®

To Justice Holmes the problem of the jurist is the exami-
nation of the history and the justification of rules of law,
determmmg their real value, and putting them Into practical
harmony with life. To make this examination he employs
historical research. To form his conclusions of the worth
of a given rule he calls upon science, chiefly sociological sci-
ence. He believes in an attitude of “enlightened scepti-
cism ” fowards & rule of law. He would trace it historically
to its source, find its Teason for being, and then deliberately
consider its worth to the present. In his words: “ When you
get the dragon out of his cave on the plain and in the day-
light, you can count his feeth and claws, and see just what
is his strength. But to get him out is only the first step.
The next is either to kill him, or to tame him and make him
a useful animal.” 7

The first paragraphs of the “ Common Taw?” give
most clearly Justice Holmes’ idea of just what law is and
what it must be, and the basis upon which his desired de-
velopments of the law must be justified. IExperience, modi-
fied in modern parlance into seience, statistics and political
economy, is the great law giver, and law flowing from any
other source will not epdure:

The lifs of the law has not been logic: it has been experience.
e T netesstns o Cie ‘Urme, Vne prevdient murel wnd poiNical,
thecries, intuitions of public pollcy, avowed or ugeonscious, even the
prejudices which judges share with their fellow-men, have had a
good deal more to do than the syllogism in determining the rules
by which men should be governed.®

There is, too, 2 peculiar logical pleasure in making manifest the
continuity between what we are doing and what has been done
before. But the present has a right to govern itself so far as it
can; and it ought always to be remembered that historic continuity
w1t.h the past is not a duty, it is only a necessity.

I hope that the time is coming when this thought, wilt bear fruit.
An ideal systam of law should draw its postulate and its legislative

° Path of the Law, 10 Harv. Law Rev., 457, 473.
" Ibid., 457, 468- 469
* Comrmon La.w, p- 1
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justification from science, As it is now, we rely upon tradition, or
vague sentiment, or thl fact that we never thought of any ofaer
way of doing things, as our only warrant for rules which we enforce
with as much confidence as if they embodied revealed wisdom.?

Seeing the law as a malleable body, ever changing to give
substantial justice to its subjects, Justice Helmes, with a
frankness that is sometimes brutal, frequently copfesses the
inadequacy of a law, or the injustice of it. He is not given
o any of the common subterfuges of the bench. The reasons
which lead him to invalidate a law or to uphold it are usually
gtated in his opinion, fully and ?rankly. He does not con-
tent himself with worn-out fictions. He has admitted that
almost any result can be reached by formal logic. His opin-
ions are filled with briliiant phrases, and with trenchant defi-
nitions. He is everywhere honest with himself and with
thogse who must read his words. He does not hide behind
convenient precedents and take the easiest course. So, be-
neath many of his dissenting opinions, one may see the true
basis of his decision, namely, that, whatever the law has been
in the past, true justice demands a different interpretation
than that given by the majority. Thus, whether one can
always agree with Justice Holmes’ opinicns, one cannot but
admire the staunch inflexihility with which he impresses his
ideals npon the legal literature of the day.

Suoceeding chapters will attempt te set out the practical
application of Justice Holmes’ broad view of the law, especi-
“ally 28 regards the salient features of United States consti-
tutional law. In introduction it is necessary simply to show
the point of view from which he approaches his consideration
of the Constitution.

Just as he helieves that private law is not rigid, he holds
that the Constitution is susceptible of change in the inter-
prefation given to it by the courts.

Of course, the determination of how far he would allow
the court to go in this process of change is fundamental
in a study of -this kind. It is sufficient here to say that

* Learning an< Science, Speeches, pp. 67, 68.
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Justice Holmes is not an advocate of change for the sake of
ncgelty, or for some passing whiln of pyblic opinion. From
his writings one can deduce a pretty definite theory of con-
stitutional interpretation, which he has followed consistently.
This-theory was expressed first in Massachusetts: “To state
in our own way the mode of approaching the question, it is
not so impertant to consider what picture the framers of the
constitution had in their minds as what benefits they sought
to secure, or evils to prevent,—what they were thinking
against in their affirmative requirement . . . and what they
would have prohibited if they had put the clause in a nega-
tive form.” 10

Some examples will illustrate his consist'éncy in this respect.
The Commerce Clause is a plenary grant of power to the
Federal government. Whatever it may have meant in 1789,
the framers of the Constitution by its provisions trusted the
regulation of interstate and foreign commerce to the Con-
gresses of the future. There were no qualifications placed
upon it. Omne of the moving reasons for the grant of power,
no doubt, was the chaotic condition of commerce caused by
individual tariffs at colonial borders, but it would scarcely be
argued that a general grant of power, such as the Commerce
Clause, was necessary to correct the evils which had arisen in
the past. The power to regulate commerce could not be
limited on other historical grounds. The term “ regulation”
was at that time susceptible of many meanings, and regula-
tory measures of other nations, and of England especially,
had changed with the development of commerce and in-
dustry. Therefore, almost any interpretation could be placed
upon the commerce clause by Congress, and the Supreme
Court would have difficulty in finding that interpretation to
be ulira vires.

This is the view which Justice Holmes has adopted,—
and with some exceptions it has been the view of the Supreme
Court. “The. benefits which they sought to secure” were

’

L]
1 Re House Bill No. 1201, Mass,, 54 L. R. A., 430.
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here plainly those which would arise from a centralized con-~
{rel of commerce.

Likewise, “ due process of law” throughout its history
has been awphrase to conjure with, Definition of it has been
avoided, and its implications have changed with the gepera-
tions. When Justice Holmes came to the bench, it was a
firm principle of the constitutional law that due firocess was
a flexible term, capable of enlargement or contraction as the
necessity arose. Consequently, he has battled against the
establishment of a set meaning for it. As it developed in
the past history of our law, he believes it should be allowed
to develop in the future.

However, where there has heen a well-defined interpreta-
tien given fo a provision of the Constitution, where that in-
terpretation has been accepted throughout our legal history
and that of our legal antecedent, Justice Holmes finds that
an arbitrary change is not to be justified under ordinary cir-
cumstances. Thus, he refuses to enlarge the meaning which
has been given for three hundred years, in England and the
United States, to the words of the 8th Amendment, prohibit-
ing “ eruel and unusuel punishments.” By the test which he
applied in Massachusetts,—* the benefits they sought to
secure, or evils to prevent,”—he discovers that the 8th
Amendment prohibited bodily torture, not punishment eruel
because of the length of incarceration, or the lack of propor-
tion between the punishment and the crime. He main-
Jainad ihof framars of the Kb Amandmans had ganlp the
accepted meaning in mind, that only this meaning had ever
been given to the words, since the Bill of Rights of 1688,
and that no American court had ever taken ¢ different view.
Therefore, he believed it to be outside of the province of the
Supreme Court to read an entirely new meaning into the
Amendment,'*

These illugtrations show sufficiently the ideas which Justice
Holmes brings to his intefprefation of the Constitution.

[.]
1 Weems vs. U, 8, 217 U. S, 349, 382.
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Enowing his predilection for harmonizing the law of our
fithers with present conditions, we &in safely assume that
he has been on the side of rational change in consfitu-
tional interpretation whenever it was not too plainly an
ovgrturning of the purposes of the framers of the funda-
mental law or of a judicial definition that has been long fixed.

His whole philosophy of constitutional inferpretation is
summed up in the following paragraph: “ But the provisions
of the Constitution are not mathematieal formulas having
their essence in their form; they are organie, living institu-
tions transplanted from English soil. Their significance is
vital, not formal; it is to be gathered not simply by taking
the words and a dictionary, but by considering their origin
and the line of their growth.” **

The two clauses of the Constitution most prohﬁc of litiga-
tion in the past twenty years have been the Commerce Clause
and the 14th amendment. As we have noted, Justice Holmes
‘does mot find a definite meaning for either of these, and
therefore in their interpretation his individuality is most
illuminatingly shown.

By the Commerce Clause a significant centralization in
Congress has been accomplighed ; a national police power has
been set up to control activities long thought to be within
the province of the States alone. By the 14th Amendment,
the Federal judiciary has been placed in a position to con-
trol state legislation to a marked degree.

Justice Holmes has, in general, acquiesced in the former
extension of Federal authority, believing the Commerce
Clause capable of expansion on account of its general terms.
On the other hand, he has looked with disfavor upon the
wholesale invalidation of state police regulations under the
14th Amendment, basing his dissent npon a unique concep-
tion of the function of the three cotrdinate branches of the
government.

He classes true police regulations, made for the health and

M Gompers ve. T, 8, 233 U. S, 604.
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morals of the community, as matters of policy, and holds
that the legislative delermination of their desirability and
worth i conclusive. So, he has upheld state laws which the
majority of the Supreme Court has held unconstitutional
under the 14th Amendment. .

His efforts have been directed at a new definition of the
police powers, Federal and State. The exercisesof these
powers by the appropriate legislatures, has attempted {o bring
the law into harmony with the needs of everyday life, The
power of the courts, in reviewing regulations under the police
power, should be restricted, according o Justice Holmes.
He has been consistently un¥illing to undertake the revi-
sion of legislation, when its foundation has been the police
power. As he expressed himself early in his judieial ecareer
in Massachusetts, he has acted until today: “ In my opinion,
the legislature has the whole lawmaking power except so far
as the werds of the Constitution expressly or impliedly with-
hold it, and I think that in construing the Constitution we
should remember that it is a frame of government for men
of opposite opinions and for the future, and therefore not
hastily impert into it our views, or unexpressed limitations
derived merely from the practice of the past.” **

The important lines to be drawn in the construction of the
Constitution have appeared to Justice Holmes, then, not to
be those between the state and the nation, so much as those
between the court and the legislature, between the rigid and
the, lazihlaads.af the Qanedifotino tealf..

* Finally, Justice Holmes has insisted that the courts, in
considering constitutional questions, put aside prejudice and
personal opinion, and make effective © dominant opinion.”
He has been remarkable for the fact that he has enforced
laws in which he does not believe, and in enforcing them has
voiced his disapprovel. Ome noteworthy example of this
characteristic will suffice before a consideration of his opinions
is undertaken.

13 Opinion of the "Justices, 160 Mass., 586, 594,



339] JUSTICE OLIVEE WENDELL HOLMES 21

In the matter of the so-called Peonage Laws of Alabama,
Justice Holmes is found strongly suppbrting the view that
they are constitutional, The law upon which his opinion is
expressed came before the court in the case of Bailey vs.
Ala‘biima,“ and was held unconstitutional. It provided that
the breach of a contract for persomal services, where part
of the wagas had been advanced and had not been repaid at
the time of the breach, should be prima facie evidence of
fraudunlent intent, and that the laborer if found guilty should
be fined and imprisoned.

The argument of the court’s opinion, rendered by Justice
Hughes, is based largely upon the clause making the breach
of contract prima facie evidence of frand, and thus avoiding
the neccssity of other proof of an intent to defraud. 'The
burden of proof is thus wrongfully shifted. Moreover, the
laborer is forced into an involuntary servitude, since his debt
is not a simple debt, but money fraudulently ohtained, and
under duresg of this threat he is coerced into carrying out
hig contract, Thus, since the purpose of the Alabama law
was ultimately compulsory service, and a state may not do
indirectly that which it may not do directly, the statute is
contrary to the 13th Amendment.

Justice Holmes, with Justice Lurton, objects strongly fo
this reasoning. It is his belief that if this case had come up
from New York, and the statute ponished mere refusal to
perform a labor contract, it would be held valid. The 13th
Amendment does not outlaw contracts for labor.

But any legal liability for breach of a contract is a disagreeable
consequence which tends to make the contractor do as he said he
wonld. Liability to an action for damsges has that tendency as
well as a fine. If the mere imposition of such consequences as tend
to make a man keep to his promise ia the creation of peonage when
the contract happens to be for labor, I do not see why the allow-
ance of a civil action is nof, as well as an indictment ending in
fine, . . . Breach of a legal contract withont excuse is wrong con-
duct, even if the contract is for labor. :

)
Simply by the addition of a criminal liability to the civil,

3

14219 U. 8., 219, J. Holmes dissenting, 245.
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the statute does not 2nslave a laborer, and if a fine may be
imposed, it follows that imprisonment may be also imposed.
Though the fact undoubfedly is that the eriminal provisions
of the statute operate as a motive to keep the laborer working
when he would like fo leave, “it does not strike me a3 an
objection {0 a law that it is effective.”

The stipulation that a breach is prima facie &vidence of
frand is supportable constitutionally, since it does nof raise
a conclusive presumption, butJeaves the question to the jury
to decide. “In my opinion, the statute embodies little if
anything more than what I should have told the jury was
the law without it.” The state has the right to regulate iis
own rules of evidence, and the statute does not greatly go
beyond the common law. :

To sum up, I think that obtaining money by fraud may be made
8 crime ms well as murder or theft; that a felse representation,
exprested or implied, nt the time of making e contraat of laber,
that one intends to perform it, and thereby obtaining an advance,
may be declared e case of fraudulently obtaining money as well as
any other; that if made a crima it may be punished like any other
crime; and that the unjustified departure from the promised service
without repayment may be declared a sufficient case to go to the
jury for their judgment; all without in any way infringing the
13th Amendment or the statutes of the United States.

This is a shining example of the thoroughly judicial atti-
tute maintained by Justice Holmes upon cases involving
social and political matters, Starting from his premise that
law ot any given time, coming from the legislature, is a re-
flection of prevailing public opinion and desire, and not to
be held void unless so obviously contrary to the Constitution
thet no reasonable construction can save it,—and cerrying
out his often exhibited readiness to give validity to social
end economic views which he does noi share personally,—
Justice Holmes here presents a strong argument for the con-
stitutionality of a statute which reasonably may be held valid,
and which embodies in law & Temedy for a very real econc-
mic fact, the unrelisbility of negro labor. From his whole
career, no one«an imagine that Justice Holmes is in sym-
pathy with the oppression of the negro; but equally from
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his career on the bench, no one can be surprised that he has
upheld the right of & community to apply to local conditions
a law that is obviously appropriate to them, and, in his opin-
1om, valid, 1f disassociated from the conception of the oppres-
siog of the negro race.

In the light of the tests he applies to the’ Constitution,
Justice Hblmes is inclined {o find the guarantee of adjective
rights to be more rigid than those of substantive rights, In
general, he has demanded a literal interpretation of the pro-
cedural guarantees of the Amendments based upon inquiry
as to what they were intended to prevent at the time of their
creation. In subsequent chapters it will be seen that his
position in this regard has not been without modification in
favor of the practical. He has upheld the finality of admin-
istrative determinations, where administrative tribunals have
been given jurisdiction by law, believing that the require-
ments of due process of law called simply for a fair trial, and
not necessarily for a trial hefore a court of law.

The idea that a court must not reverse itself is repudiated,
in many of his decisions. While, a3 has been remarked, he
does mot advocate the change of front at will by the court on
all constitutional matters, yet, he believes that a decision by
any court in a matter of private lew vests no constitutional
rights in the people which require that court to hold to the
doctrine of the decision in subsequent cases.

In Massachusetts, Justice Holmes had taken occasion to
approve the decision in Hurtado vs, California, and to state
that no one had a vested interest in a given procedure. He
found opportunity to deny this doctrine in regard to property
rights in several cases before the Supreme Court. When the
Court of Appeals of New York had virtually reversed a long
line of its own decisions, the majority of the Supreme Court
held that this reversal was an impairment of the obligation
of eontracts, and hence invalid. The plaintiff in error had
acquired property under the law as expounded in the re-
versed decisions, and the overfhrow of that zaw impaired the
“ contract as expressed in those cases.”
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Justice Holmes conld not agree with this view of “the
Tigidity of precedent, his limiting of the present by the past.
He said in dissent:

In other words, we are asked fo extend to the present cage the
principle of Gelpecke vs. Dubuque, 1 Wall. 175, . . . as to public
bonds bought gn the faith of a decision that they were consiitu-
tionally issued, That seems {o me a great, unwarranted, and un-
desirable exiension of a doctrine which it took this ecurt a good
while to explain. The doctrine now is explained, however, not to
mean that & charge in the decision impairs the obligation of con-
tracts (Burgess vs, Seligman, 107 U..8., 20, 34) and certainly never
has been supposed to mean thet all property owners in a state have
8 vested right that no general proposition of law sghall be reversed,
changed, or modified by: the courts if the consequences to them will
be more or less pecuniary. loss. T know of no constitutionsl prin-
ciple to prevent the complete reversal of the Elevated Railroad
Cases tomorrow-if it should seem proper to the court of appeals®

When the argument for 4 plaintiff in error, who had been
fined for contempt of court, was that the state court had
reversed o long line of decisions in order to conviel him,
Justice Holmes said: “ There is no copstitutional right to
have all general propositions of law once adopted remain un-
changed. Even if it be true, as the plaintiff in error says,
that the supreme court of Colorado departed from earlier
and well-established precedents to meet the exigencies of this
case, whatever might be thought of the justice or wisdom of
such a step, the Constitution of the United States is not
infringed.” 1°

With characteristic frankmess, Justice Holmes admits that
the courts may legislate. Whether they will exercise this
power depends upon the necessities of the moment. If they
deem it important for the administration of justice, judges
may make and change law, says Justice Holmes. Qbviously,
he qualifies his statement, but the admission of the power
in sc many words is not usually found in the opinions of
other judges.

A plaintiff in Massachusetts had established a prima fadle
case, and had then refused to produce further evidence. The

1 Muhlker vs, New York and H. R. R. Co., 187 U. S, 544, J.
Holmes dissenting,” B71.
18 Patterson vs. Colorado, 205 . S., 454.
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question was: Could the court order hil)l to produce such evi-
dence? Justice Holmes showed that meither common law
nor chaneery courts in England had ever made such an order,

and went on to discuss the propriety of establishing such a
presedent :

We do ngt forget the econtinuous process of developing the law
that goes on through the courts, in the form of deduction, or deny
that in & clear case it might be possible even to break away from
a line of decisions in favor of some rule generally admitted to be
based upon a deeper insight into the present needs of society.
In the present case we perceive no such pressing need of our antici-
pating the legislature ns to justify our departure from what we
cannot doubt is the settled fradition of the common law. . .. It
will be seen that we put our decision, not upon the impolicy of ad-
mitting sueh a power, but on the ground that it would be too great
a step of judiciel legislation to be justified by the necessities of the

case.l?

From Justice Holmes’ works, there emerges a clear con-
ception of the law. Private law is the changeable, living
body of rules, which must be kept fresh and vigorous, whose
guardianship is divided between the courts and the legisla-
tures. Constitutional law partakes of some of the character-
istics of private law, but in other respects it is sacred. Cer-
tain principles of eternal meaning have been embodied in it.
It is the duty of the courts to use every means to find them
out, and to preserve them inviolate. On the other hand the
Constitution eontains certain general and mutable provisions,
which are not to be confused with the rigid and unchange-
able. To separate one kind from the other, it is the duty
of the courts to inquire what was meant in the first place.’
I{ the meaning was specific at its inception, it remains

" Stack vs. N. Y., N, H. & H. R. R. Co,, 177 Mass, 155. The
Iollowing from The Common Law, p. 78, though not directly con-
cerned with judicial legis)ation, gives a hint of the attitude which
Justice Holmes believes right for the courts to assume:

“The philosophical habit of the day, the frequency of legislation,
2nd the ease with which the law may be changed to meet the opinions
q.nd wishes of the public, ell make it natural and unavoidable th_at
judges as well ag others should openly discuss the legislative prin-
ciples upon which- their decisions must always rest in the end, and
:hould base their judgments upon broad considerations of policy
o

Which the tradition of the bench would hardly have tolerated a
reference fifty years ago.”
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specific. If it was gﬁer&l nd capable of no definition, the
proper function of t¥e courts is to expand and develop it
in the light of new necessities. The essential point of Jus-
tice Holmes' opinions is that the provisions for which a
gpecific meaning can be found, by historical or analyfical
methods, mudt not be warped and changed by doctrinaire and
scholastic interpretations. When a provisien is f¢tnd in the
Constitution or in its amendments, and the reasons for its
being there can be ascertained with accuraey, it is the duty
of the courts to maintain this meaning against plausible
arguments which would destroy it and substitute a signifi-
cance totally antithetical to the original.

The way in which Justice Holmes believes Constitutional
provisions should be interpreted when their original meaning
can be discovered, is brought out clearly in his opinion
digsenting from the recent decision of the court that stock
dividends are not income under the 16th Amendment:

I think that the word “ incomes™ in the 10th Amendment should
be read in “a sense most obvious to the common understanding at
the time of its adoption.” Bishep vs. State, 149 Ind., 223, 230. . . .
For it waa for public adoption that it was propesed. M'Culloch va,
Maryland, 4 Wheat,, 316, 407. . The known purpose of this
smendment was to get rid of nice. questmns 28 to what might he
direct taxes, and I cannot doubt that most peopls not lawyera would
suppose when they voted for it that they put a question like the
present to rest.!® '

18 Eisner vs. Macomber, decided March 8, 1920, J. Holmes dig-
senting.
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)

TeHE Law aND SocIAL REFonM

The fundamental antagonism found in questions involving
the ¢hange of law to conform with novel social conditions
is not between two legal ideas, but between two schools of
political pililosophy. The struggle in every case, whether
involving the common law or the Constitution, is between
* individualism and what Dicey calls Collectivism. Expressed
in legal terms, crystallized out of the realm of theory, the
problem is one of defining * liberty of contract.”

Starting from the extreme individual liberty of contract
preached by Bentham, and Spencer, the common law of Eng-
land has undergone a practical revolution, as the police powers
of the government have encroached more and more upon this
liberty, in the Factory Acts, the Trade Union Acts, and the
Workmen's Compensation laws. In the United States the
struggle has been complicated by the limitations, express or
implied, imposed by the Constitution fupon the courts and
legislatures. Nevertheless, the pmblem here has been, in
essence, identical with that in Emngland. The hitherto ex-
isting common law and- Constitutional law has been inter-
preted in greater or less conformity with the individualism
of Bentham, and this interpretation has come into eonflict
with the stern realities of the present, represented by the
police power, ever eager for the reform of the law.

Anv discnssion of the oyinions of Justice Holmes dealing
with social reform must be inadequate to describe the place
which they hold in the whole body of his works; and it will
be, necessarily, open to the criticism that a false emphasis
lias been laid upon these, to the neglect of other opinions
of possibly greater value.

Yet, there is no doubt that his dissents in the Lochner,
Adair and similar cases are more widely known than any
of his more technical opinions; and that he is more generally
recognized as the most distinguished liberal of the American

27
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bench than as an eq}a.lly distinguished expounder of the law
of torts.

His eontribution to the mass of legal opinion anent social
reform falls roughly into two classes, namely: the evolution
of the common law which he regards as necessary to meet
changing social demands, and the expansion of the state and
Federal police powers to a point where they may regulate

substantially any conditions of society which the legislative
branch of the government may find it desirable, for the good
of the community, to adjust.

In the first class, he has urged the courts to determine
considerations of social advantage when applying the common
law in doubtful cases, and to expand the accepted interpreta-
tion, if necessary, to meet the new social conditions which
have arisen since the interpretation became fixed,

In the second class, he has endeavored to limit the au-
thority of the courls to declare unconstitutional statutes
passed ostensibly under the police power,—by adding to the
ends for which the police power may be used the sweeping
category,—general considerations of social advantage. He
would, of course, not permit state action under the police
power, or Congressional legislation under the Commerce
Clause or the taxing power to violate any express or implied
constitutional prohibition.

But, in his interpretation of the ferm ““constitutional pro-
hibition,” he has, on occasion, differed from the majority of

" his colleagues, Briefly, the main point of difference may
be stated thus,~-that Justice Holmes gives to legislative judg-
ment in social reform a dignity and weight above that ac-
corded it by the precedents of constitutional decisions; and
that he disregards “ liberty of contract” in the extreme sense
in which it has been applied by the courts to social laws,

In “The Common Law,” Justice Holmes said somewhere
that the law drew the “ juices of life ” from “ considerations
of what is expedient to the community concerned.” We have
noted above his general views as to the functions of the
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court and of the legislature in mpking thiculate these con-
siderations today. A discussion of his opinions on every
kind of social legislation cannot be undertaken in this paper.
The same considerations have moved him in upholding many
extengions of the police power, but they are best emphesized
by an examination of the way in which he has worked them
out and applied them in the common law and in the legisla-
tion affecting labor.

*  Vegelahn vs. Guotner?® is the logical beginning of a con-
sideration of Justice Holmes’ social opinions. The facts
concern & preliminary injunction, issued by Justice Holmes,
forbidding certain acts and threats of violence during a
strike, but permitting “ peaceful picketting.” The majority
of the court enjoined such picketting, holding it to be one
of the means of intimidation employed by the strikers, and
therefore illegal. Justice Holmes, in his dissent, put to one
“side the matter of the patrol, and went o the heart of the
question at issue, which was the social problem of the means
permitted to a labor union in carrying on its collective har-
gaining with employers:

The true grounds of decision are considerations of policy and of
social advantage, and it is vain to suppose that solutions can be
attained merely:by logic and the general propositions of law which
nobody disputes) Propositions as to public policy rarely are unani-
mously accepted, and still more rarely, if ever, are capable of unan-
swerable proof. They require a special training to enable any one
even to form an intelligent opinion about them. In the early stages
of law, at least, they generally are acted on rather as inarticulate
instinets than as definite ideas for which a rational defense is ready,

There are certain grounds upon which the infliction of
temporal damages is permitted by the law. The question in
such cases as these i3 generally what amounts to justifica-
tion. The undisputed fact that one man may deliberately
set up a business in order to ruin a rival in trade, shows
that it is permitted to interfere directly with another’s wel-
fare if it is in the course of the battle of trade.

This is on the principle that free competition is worth

1167 Mass. 92, J. Holmes dissenting.
3 »
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’

what, it costs. For%i may not be used, but an employer may
persuade a man to'leave one shop to take work in another.

AIso, bhe may withdraw certain financial advantages from
@ third party who continues to deal with o rival. If he
.may do these things, he may threaten to do them, for a
threat is dot per se unlawful.. If the act threatened is
privileged, the threat to do that act is privileged. Such are
the acts which rivals in trade may do, in the privileged name
of “free competition.” “I have seen the suggestion made-
that the conflict between employers and employed is not com-

petition, . . . If the policy on which our law is founded is

too narrowly expressed in the term free competition, we may

substitute free struggle for life. Certainly the policy is not

limited to struggles between persons of the same class com-

peting for the same end. 1t applies to all conflicts of tem-

poral interests,”

Thus, the Justice establishes the privileges permitted to
parties engaged in free competition, and classifies labor and
capital 'disputes as among those in which such competition
is allowed.

But there it & notion which latterly has been insisted om a good
deal, that a combination of persons to do what anyone of them
lawfully might do by himself will make the otherwise lawful con-
duct unlawful, It would be rash to say that some as yet unformu-
lated -truth may not be hidden under this proposition. But in the
general form in which it has Eseen presented and accepted by many
courts, I think it plainly untrue. both en authority and on prin-
eiple. . . . Tt is plain from the slightest consideration of practical
wiaine, e mash mpedicial, vading, o ‘ndastniol, hinkery, theh
free competition means combination, and that the organization of
the world, now going on so fast, means an ever increasing might
and scopa of combination. It seems to me futile to set oar faces
against this tendency. Whether beneficial on the whole, as I think
it, or detrimental, it ia inevitable, unless the fundamental axioma
of pociety, and even the fundamental conditiona of life, are 10 be
changed.

By this reasoning a combination of labor is privileged to
compete by the same means as a combination of capital, that

s, “by argument, persuasion and the bestowal or refusal of
those advantages which they otherwise lawfully control.”

The legality of the secondary boycott next came before
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Justice Holmes for decision. With qvgali-ﬁcations which will
be noticed shortly, he held such a boycott to be legal, thus
assuming a position contrary to that of the great majority
of the courts of the United States.

Jhe primary boyeott,—the refusal of an individual or group
to deal with a person with whom he or they are in con-
troverty,—is generally considered legal.

The secondary boyeott, however, involving a refusal to deal
with third parties who desl with the object of the primary
hoycott, is almost universally condemmed &s a malicious ac-
tion, not to be justified.

In Plant vs. Woods ? the boycott as a weapon of organized
labor, if used under conditions where it would be lawful for
one man to use it, without its sole motive being malice, as
& means to an end lawful in itself, is sustained by Justice
Holmes, Further he extends the idea of a legitimate end
to the gathering of the forees of labor preliminary to the fray.

Rival labor unions were engaged in a fight for position
among themselves. One of them threatened an employer with
a boycott unless men of the rival union were discharged. The
majority of the court granted an injunction against this boy-
cott and against threats to the employer’s business, holding
that there was here no dispute between capital and labor con-
cerning wages, but & quarrel between two elements of labor,
which attacked the contractual liberty of others. They held
further that the right to contract freely for one’s labor is
a legal right, and entitled to legal protection. ’

The motive here was taken as malicious. The majority
opinion specifically refused to recognize Allen vs. Flood,® a
then recent English case that in somewhat similar facts de-
cided that a malicious motive did not per se make otherwisa
legal action liable in & civil suit, if the statements made with
this motive were justified by the end desired in making them.

Justice Holmes, dissenting, asserted that the actions of

* 176 Masa. 402, J. Holmes dissenting.
? 1898 Appeal Cases (Qt. Britain), 1.
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the union were justified, even though there was no current
dispute about wages. The fact that the end to which the
threats were made was a strengthening of the union, in order
that it might presenf a more formidable front in the subse-
quent disputes which were its reason for existing, he hel®to
be a justification for actions which he had intimated to be
lawful, in a wages dispute in Vegelahn vs. Guntne?,

Justice Holmes amply qualifies his assertion of the legality
of the boycett, as has been noted above: “I infer that a
‘majority of my brethren would admit that a boycott or strike
intended to raise wages directly might be lawful, if it did
not embrace in its scheme or intent violence, breach of con-
tract, or other conduct unlawiul on grounds independent of
the mere fact that the action of the defendants was com-
bined.” He goes on {o state his belief in the justification
present in this case:

That purpose {of the present boycoit} was not direetly concerned
with wages. It was one degree more remote. The immediate object
and motive was to strengthen the defendants’ soclety as a prelimi-
nary and means to énable it to make a better fight on questions of
wages or other matters of claghing interests. 1 differ from my
brethrer in thinking that the threates were as lawful for this pre-
liminary purpose as for the final one to which strengthening the
union was a mesne. I think that unity of organization is necessary
to make the contest of Izbor effectual, and that societies of laborers
lawfully may employ in their preparation the means which they
might-use in the final contest.

In conclusion he disavows eny serious belief in the uni-
versal social benefits to be obtained from the organization
"ot labor, for he finds that there is only so much to be had
of the world’s goods, and if one group of laborers by organi-
zation gets more than its share, it does so at the expense of
some other group not so well equipped for bargaining. “ But,
subject to the qualifieations which I have expressed, T think
it lawful for a hody of workmen to try by combinabion fo
get more than they now are getiing, although they do it at
the expense of their {ellows, and to that end to strengthen
their union by the boycott and by the strike.”
The advence from his dictum in Vegelahn ve. Guntner

Pl
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is twofold: (1) that the strengtheningdf a labor union is a
proper justification for an act which is otherwise actionable;
(2) that, consequently, a boycott of the nature specified here,
is a lawful weapon of organized labor under these circum-
stabees. N

It is in point here to note that Justice Holmes concurs
in a Tecent dissent in the Hitchman case, 246 U. S. 259,
from the court’s opinion granting an injunction te forbid
labor organizers operating in & mine where the contract of
employment stipulated that the laborers would not join o
labor union. The organizers had been persuading workmen
to leave employment until the owners would agree to unioni-
zation. The court held this to be & malicious interference,
Justices Brandeis and Holmes believed the end justified the
means.

» 1§ goes without saying that Justice Molmes does not wish
to open the door to a freedom of action on the part of labor
that will defy liability for unlawful acts. The acts of labor
unions heretofore considered are privileged by him only when
done for justifiable ends.

When no justification existed, he has applied the law as
sternly to labor unions as to individuals. In the case of May
vs. Wood,* there was involved an action in tort, to recover
damages from the defendants for conspiring together to In-
duce one Mary A. Wood to break a contract of labor.

The defendant demnrred fo the declaration on the ground
that it did not “set out the words or the substance of the
words of the false and malicious statements which said Wil-
liam Wood is alleged fo have conspired to make.”

The demnrrer was sustained in the lower court, and by the
majority of the Supreme Judicial Court. If was beld that
such alleged malicious statements must be set out on the face
of the declaration.

Justice Holmes dissented, believing the pleadings sufficient,
and believing that the case should have beerf heard on the

1172 Ma.ss.,}l, J. Holmes dissenting, 14.
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merits: “T regard itdas setMed in this Commonwealth, and
as rightly settled, whether it be consistent with some dicta
of Allen vs. Flood (1898) A. C., 1, or not, that an action
will lie for depriving 2 man of custom, that is, of possible
contracts, as well when the result is effected by persuasion
ag when it is eccomplished hy fraud or force, if the harm
is inflicted simply from malevolence and without some justi-
fiable cause, such as competition in trade.”

Similarly, in Moran vs. Dunphy,” he held an inducement
to breach of contract unlawful, where the facts showed none
of the justifications which he had emumeraied in the cases
previously considered.

The first case involving labor legislation in which Justice
Holmes expressed himself after becoming a member of the
Supreme Court of the United States was Lochner vs. New
York.® The dissenfing opinjon which he delivered has be-
come classic. It expounds fully his point of view towards
soclal legislation, and its constitutionality. Moreover, it lays
the foundation for his subsequent dissents, which work out
more in detail, but do not alter, the doctrine set forth in
this case.

The New York law limiting work in bakeries to ten hours
daily was heid unconstitutional, the court differentiating it
from the law upheld in Holden vs. Hardy " on the ground
that it was not a matter of “ common understanding ” that
more than ten hours of work in a bakery was unhealthy, while
.in the case of Holden vs. Hardy it had been shown that an
eight hour law for miners was necessary as a heslth measure.

The necessary implication of this decision was that the
judgment of a state legislature as to the necessity of an
alleged health law was not final, but that the necessity of
all such laws must be proved affirmatively to the Supreme
Court., Failing such proof, the Supreme Court, having no

8 177 Mnss,, 485. Seeo also Western ve. Barnicoat, 175 Mass.,, 454.

%108 U. 8., 45, J. Holmes dissenting, 74.

7169 U. S., 366, upholding Colorado 8 hour law for miners, where
the danger of the occupation was recognized by “common under-
standing.”



353] JUSTICE OLIVER WENDELL HOLMES 35

knowledge of local conditions otMer thal what was shown in
the testimony, which does not appear o have been of a stafis-
tical or expert nature, will declare the state law unconstitu-
tional as beyond the police power of the state, infringing the
libesty of contract guaranteed by the 14th Amendment.

The ‘berm “ common understanding” seems ‘to be taken
to mean, ih this decision, the understanding of the court,
rather than of the legislature, ot of the general public opinion

* of the state. Furthermore, the court laid stress on the fact
that employees in bakeries were not suffering from any dis-
abilities, were not wards of the state, and thus were free to
make any sort of a contract of labor that they chose.

Here the extreme individualistic interpretation of the 14th
Amendment was given by the majority, in direct antithesis
to the principle which Justice Holmes believed a.ppropnate
to this case. The court placed the burden of proof upon the
Mlegislature; Justice Holmes placed it upon the court. The
fact that the legislature had seen fit to pass the law was proof
to Justice Holmes that the law was what it purported to
be according to the “ common understanding.” Tt then could
only be held unconstitutional if no “ reasonable man” might
say that it would accomplish what the legislature intended.

He first cited examples of interference by law with the
liberty of contract, notably the Sunday laws, usury laws, and
lottery laws: “'The,liberty of the citizen o do as he likes
sc long as he does not interfere with the liberty of others
to do the same, which has been a shibboleth for some well-
known writers, is interfered with by echool laws, by the Post-
office, by every state or municipal institution which takes
kis money for purposes thought desirable, whether he likes
it or not.” Prohibitions of combinations by law are familiar,®
sale of stock on margin has been forbidden by California*
and 2n eight hour law for miners has been upheld.’®* “The
14th Amendment does not enact Mr. Herbert Spencer’s So-
cial Staties.” Nor did it enact any particular economic

& Northern Securities Case, 193 U. 8., 197,
* Otis vs, Parker, 187 U. S., 606.
3% Holden vs.»Hardy, 168 U. S., 366.
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L
theory, either of patqrnalistp or of laissez faire. The legis-
lative judgment is to be taken as final, since a reasonable
man might uphold the law as a health measure or “ as e first
installment of a general regulation of tke hours of work.”

This opinion repudiates the doctrine of liberty of contract
as applying “to relations between employer and employee.
With this impediment out of the way, Justice Hflmes’ view
is certain of success. Indeed, the impossibility of the aftitude
of the majority came to be Tecognized by the court, and,
though hegitatingly, it has ellowed a gradual broadering of
the police power until, in the recent case of Bunting vs.
Oregon,'* an hours of labor law applying to adnlt males in
occupations not af all dangerous was sustained—though the
ostengible basis of the decision was the necessity of the law
as 2 health measure, shown by the statistical brief prepared
by the present Justice Brandeis and Mr. Felix Frankfurter,

First, then, in Massachusetts, Justice Holmes sought wider
common law rights for the labor organization in its encounters
with the employer. Nezi, on the Supreme Court, he placed
within the police power of the state the regulation of the
houre of labor contract between employer and employee. Fi-
nelly, he upheld a virtual combination of the two principles
in attempts by the Federal and state governments to give
affirmative protection fo the labor union, and to regnlate the
contracts of labor at the same fime.

It will thus be seen that he recogmizes that there is an
intrinsic inequality between the positions of “capital ¥ and
" *Jibor;” and bélieves it compatible with the pélice power To:
the legislature to decide thet this inequality should be re
medied by law, for the general welfare of the community
The fictitious equality between the employer and employec
has been maintained by the extreme interpretation of “free
dom of contract” which generally American courts hawe
given. The maintenance of this fiction has in fact producec
an inequality.’®

1243 U. 8., 428.
1t Rpscoe Pound, Yale Law Rev,, 454.
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Without expressing his perschal apbroval or disapproval
of existing industrial conditions, Justice Holmes believes that
the workman actually needs the paternal care of the state
to a certain extent in his bargaining, a#s has been shown
by*the laws of States and of Congress which attempt to give
this protection. The fact that the majority legislative opin-
ion is to “his effect,—evidenced by the legislation,—makes
the object desired a legitimate one within the police power,
for the reasonable man cannct say that it will not be to the
advantage of society.

The power of the Federal Govermment is to be derived
from the regulatory power exercised under the Commerce
Clause; that of the States, of course, is the police power
which permits them to legislate for the moral and physical
good of their people. *“ In present conditions a Wworkman
not unnaturally may believe that only by belonging fo a

" union can he secure a contract that shall be fair to him. . . .
If that belief, whether right or wrong, may be held by a
reasonable man, it scems to me that it may be enforced by law
in order to establish the equality of position between the par-
ties in which liberty of contract begins.” **

The majority of the Supreme Court in Adair vs. United
States,’* held that so much of the Erdman Law, a Federal
Statute, as forhade the discharge of an employee of an inter-
state carrier on account of his membership in a labor union,
was uncenstitutional as impairing the liberty of contract in-
terpreted to be guaranteed by the 5th Amendment. Mauny
States have enacted legislation similar to the Erdman Aect,
and such legislation has been uniformly held unconstitu-
tional by State Tribunals.!® It further held that there was
no such connection between membership in 2 labor union and
interstate commerce as gave Congress authority to legislate
under the Commerce Clause. Justice Harlan made the state-
ment that “in all such particulars the employer and the em-

* Coppage ve. Kangag, 236 U. S, 1, 1. Holmes djzsenting, 26.
4208 U. S., 168, J. Holme# dissenting. 190,
18 Commons and Andrews, Principles of Labor Legislation, p. 113.
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ployee have equalify pf right, and any legislation that dis-
{urbs that equality is an arbitrary interference with the lib-
erty of contract which no government can legally justify in
a frée land.”

Justice Holmes, in his dissent, argues that labor unigns
are closely enough connected with interstate commerce to
be subject to Congressionsl regulations; but heebases his
chief criticism of the decision upon social grounds. He finds
the law to be a very limited interference with liberty of
contract:

I confess that I think that the right to make contracts at will
that has been derived from the word ‘liberty’ in the Amendments
has been stretched to its extreme by the decisions; but they agree
that somctimes the right may be restrained. Where there is, or
generally iz believed to be, an importent ground of public poliey
for restrejpt, the Constitution does not forbid it, whether this court
agrees or disagrees with the policy pursued. It cannot be doubted
that to prevent strikes, and, so far as possible, to foster its acheme
of arbitration, might be deemed by Congress to be an important
point of poliey, and I think it imposasible to say that Congress miiht
not reasonably think that the provision in question would help a
good deal to carry its policy along. '

But suppose the only effect really were to tend to bring about
the complete unionizing of such railroad laborers as Congress can
deal with, I think that object alone would justify the act.

8o, in the Lochner and the Adair eases Justice Holmes
has attempted to add two new areas for the exercise of the
police power—‘ a general regulation of the hours of work,”
and “the complete unionizing of such railroad laborers as
Congress can deal with.,” The statements themselves show
more clearly than could any comment the differences between
Justice Holmes' views and the long line of decisions of the
Supreme Court enshrining “liberty of contract” in a hal-
lowed niche emong the fundamental guarantees of the Con-
stitution,

In Coppage vs. Kansas, a Kansas Iaw was held unconstiti-
tional which forbade prescribing as a condition precedent to
employment that the employee would not join a labor uuion
during employment. The grounds of the decision were sub-
stantially the same as those in the Adair case. Justice
Holmes’ concise dissenting opinion cites the dissents in Massa~
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chusetts and in the Supreme Cqurt, ajd affirms his belief
that the principles whieh he expressed in them apply equally
well to the case in question. Concluding, he says: “ Whether
in the long run it is wise for the workingmen to enact legis-
latiqn of this sort is not my concern, but I am strongly of
opinion that there is nothing in the Constitution of the United
States to prevent it, and that Adair vs. U. 8. . . . and Loch-
ner vé. N. Y. . . . should be overruled.”

In a Massachusetts case, decided in -1891,2®* Holmes sus-

tained the constitutionality of a state law prohibiting the
imposition of fines upon workmen by employers on account
of imperfect work. The majority of the court held that this
was an interference with the liberty of contract, and hence
unconstitutional. Justice Holmes, dissenting, stated clearly
his opinion that the legislative judgment was bindingy where
no clear proof of ils error was presented to the court.’”
» That the legislature may regulate the method of payment
of wages is the opinion of the Supreme Judicial Court of
Massachusetts, to which Justice Holmes subseribed,® It is
difficult to reconcile this opinion with the avowed “freedom
of contract® beliefs of the Massachusetts court. However,
it is in accord with the view of the United States Supreme
Court.?®

The: argument presented in the opinion of the Justices
approaches very closely to Justice Holmes’ reasoning in Loch-
ner vs. New York. “Freedom of contract” is not found in
the Massachusetts Bill of Rights specifically. Economie the-

1% Commonwealth vs, Perry, 155 Mass., 117, J, Holmes dissenting,
123,

17 T guppose that this act was passed because the operatives or
some of them, thought that they often were cheated out of a part
of their wages under a false pretense that the woerk done hy them
was imperfect, and persuaded the, Legislature that their view was
true.

“Jf their view waa true, T cannot doubt that the Legielature
could deprive the employers of an honest tool, which they were
using for m dishoneat purpose, and I cannol promounce the legisla-
tion void, as based on a false assumption, since I know nothing
about the matter one way or the other.”

12 Opinion of the Justices, 163 Mass. 580 (1805).

1* See Knoxville Iron Co. vs. Harbison, 183 U. 8,, 13; McLean vs.
Arkansas, 211 J1. 8., 539.
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ories have changed since thg adoption of the Bill. There are
certain well-known restrictions on the freedom of contract.
The decision of the Legislature in this metter is based on
public policy, and the eourts can only inquire if it is plainly
repugnant to the Constitntion. There has been similar legis-
lation in foreign countries and in some of the States, There-
fore, “ we cannot say, as a matter of law, that thelegislation
proposed is so plainly not wholesome, or reasonable; that the
General Court may not judge it to be for the good and welfare
of the Commonwealth.”

Justice Holmes has not delivered the opinion of the Court
in any one of the recent cases sustaining Workmen’s Compen-
sation and Employers’ Liability Ldws. However, he has been
found always on the side of their constitutionality,—sa posi-
tion that was to be expected of him. Conecurring, in the
Arizona Employees’ Liability Case,?® he says: “ There is some
argument made for the geperal proposition that immunity=
from liability when not in fault is a right inherent in free
government. . . . But if it is thought {o be public policy
to put certain voluntary conduct at the peril of those pur-
suing it whether in the interest of safety or upon economic
or other grounds, I know of nothing to hinder.”

When the Supreme Court declared the first Federal Em-
ployers’ Liability Law unconstitutional on the ground that
its words applied to acts not under the anthority given to
Congress by the Commerce Clause, Justice Holmes believed
that it was possible to save the constitutionality of the law
“without doing violence to the habits of Emglish speech,”
by parrowing the words by the interpretation put on them®
Certainly the suggested interpretation would have saved the
necessity for redrafting the law and for its second passage
by Congress. Considerations of public policy were with Jus-
tice Holmes in this case.??

% Arizona Copper Co. vs. Hammer, Dee. June 9, 1919, J. Holmes
concurring.

" Howard vs. Illinois Central R. R. Co., 207 U. 8., 463, J. Holmes
dissenting, 541. «

3 Seq J. H. Ralston, * Judicial Control Over Legislatures,” in 54
Anmerican Law Rev., 1, 32,
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»

Justice Holmes came to the bepth in 1882, when the transi-
tion from individualism to collectivism in England was in
progress. Throughout his career on the Supreme Judicial
Court of Massachusetts, the English law was being amended
by socialistic legislation. Before he was called to Washing-
ton, the change in the labor code of England Was complete
in its essential respects. Justice Holmes was too learned in
the history of the law to be blind to the fact that the soeialis-
tie trend in American political thought would finally demand
extensive paternal legislation in no uncertain terms; and that
when this demand became strong enough sericus consequences
might follow the failure of the courts to acquiesce in the
legislative program.

The supremacy of Parliament had made easy the intro-
duction of mew ideas into the English law. But the“control
of the legislature by American courts raised a serious ob-

stacle to the crystallization of opinion into lsw which the

vourts would hold constitutional. Yet, the necessity for the
establishment of & benevolent attitude towards social reform
was apparent to Justice Holmes. At the time when he was
first stating his views, the Constitution was regarded s al-
most immutable. Amendment had come only as the resuld
of civil war, and, to many commentators, no further change
might be looked for short of a popular upheaval.®

Next to amendment of the Constitution, the most feasible
means of giving validity to new principles was to change the
interpretation of the provisions under which the inevitable
social legislation would be held invalid. ¢ Liberty of con-
tract” and the broad powers of review assumed by the courts
vnder the 5th and 14th Amendments were the elements which
barred the way to reform,~—and it is against these interpre-
tations that Justice Holmes’ most significant attacks have
been directed.

The views of consfitutional interpretation here attributed
to Justice Holmes might be thought to be the reflections of
his personal beliefs in something akin to socialism. But

—

1 Bryce, American Commonwealth, chap. xxxi.
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the contrary is trul. To)state his economic ideas affirma-
tively is not easy, but he has plainly indicated the things
in which he does not believe. Curiously, they are the same
things for which he has most stubbornly sought legal re-
cognition when they were demanded by public opinion. He
continually”warns the courts against allowing personal views
to cloud their judgment. He woul¥ not have the court at-
tempt to mould public opinion, but, after opinion had erys-
tallized into law, he would have the court meke it effective.

In his judieizl opinions, in his legal essays, and in his
speeches, Justice Holmes has maintained this ides; but at the
same time he has disavowed his belief in socialism, and has
refused {o affirm his confidence in paternalism;or in any great

benefits which may come from the complete organization
of labot.

I believe that the wholesale social regeneration which so many
now seem to expect, if it can be helped by conscious, co-ordinatéd
human effort, cannot be affected appreciably by tinkering with the
institution of property, but only by taking in hand life and trying
to build a new race, That would be my starting point for an ideal
for the law. The notion that with socialized property we should
have women free and & piano for everybody seems to me an empty
humbug.*

I have no belief in panaceas and almost none in sudden ruim. . . .
Hence T am not much interested one way or the other in the nos-
trums now 80 sirenuously urged.®®

This case is decided upon an economic theory which a large part
of the couniry does not entertain. If it were a question whether
I agreed with that theory, I should desire to study it further and
long before making up my mind.*

I think it well to add that I cherish no illusions as to the meaning
and effect of strikes, 'While I think the strike a lawful instrument
in the universal struggle of life, T think it pure phantasy to suppose
that there is a body of capital of which labor 28 a whole secures a
larger share by that means.s”

‘These statements show pretty conclusively that Justice
Halmes is not fired with a socialistic ardor. He emphasizes,

however, the social basis which is the ultimate foundation of
the law. “The time has gone by,” said Justice Holmes twen-

¢ Ideals and Dowubts, J). Law Review, May, 1915, p. 1, 3.

1 Law and the Court, 1913, Speeches, p. 98.

" Lochner va. New York, 176 Mass., 492, J. Holmes dissenting,
¥ Plant ve. Woods, 176 Mass., 402, J. Holmes dissenting.
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ty-six years ago, “ when law is «mly ar} unconscicus embodi-
ment of the common will. Tt has become 2 conscious reaction
upon itself of organized sociely knowingly seeking to deter-
mine its own destinies.” 2* And again:

Everyone instinctively recogmizes that in these days the justifi-
cation of & law for us cannot be found in the fact that our fathers
always ha.vci followed it. It must be found‘in gome help which the
law brings toward reaching a sof:m,l e_nd which the governing power
of the community has made up-its mind that it wants.,™®

But inasmuch as the real justification of & Tule of law, if there
be one, is that it helps to bring about a social end which we desire
it is mo lesa nocessary that those who make and develop the law
should have those ends articulately in their minds.?*

That this fundamental social basis of the law has been lost
sight of by the courts is J ustice Holmes’ belief.* Tn his
earliest legal writings he recognized the social sources of the
law,? and he has never abandoned this coneeptict’ in his
consideration of new and seemingly revolutionary statutes

=gtriking at the roots of the established social order.

His liberality towards the movel in legislation is predicated
upon the conviction that the social theories of no period have
been written or properly interpreted imto the fundamenta)
law of the land ; that “ a eonstitution is not intended to em-
body a particular economic theory »; and that, consequently,
social ideas which have been accepted by the courts and have
come by usage to be conceived of as a part of the organie
law gnd immutable, are not in reality of any greater weight
than other and newer social beliefs. Therefore, he argues, it
is the duty of the courts to note the change in the very nature
of society, and to do away with the theories of the past that
are erroneously being applied to the present.?

The reaction against socialistic preachings, when they first
were heard by the country, led to an almost universal accept-

18 Privilege, Malice and Intent, 8 Harv. Law Rev., 1, 9,

» Law in Science and Science in Law, 12 Harv. Law Rev., 443, 452

2% Thid., 460. ’ ! ’

81 Thus, he says: “1 think that the judges themeelves have failed
adequately to recognize their duty of weighing considerations of
social advantage” {(Path of the Law, 10 Harv. Law Rev,, 447, 467)

* See early pages of The Common Law. ’ ! :

# [ ochper ve. New York, 198-U. 8, 45.
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ance by eourts of theleconomic view of Adam Smith and toe
iega) philosophy of Bentham.?* The doctrine of laissez faire
was interpreted into the guarantees of liberty in the Bill of
Rights and in the 14th Amendment, and out of this grew
the “{reedom of contraet” which has consistently blocked
the way to sobial reform.

When socialism first began to be talked about, the "comfortable
classes af the community were @ good deal frightened. T suapect
that this fear has influenced judicial action both here and in Eng-
land. . . . T think that something similar led people who no longer
hope to control the legislatures to look to the courts as expounders
of the Constitutions, and that in some courts new principles have
been discovered outzide the bodies of those instruments, which may
be generalized into acceptance of the economic doctrines which pre-
vailed about fifty years ago, and a whelesale prohibition of what 2
tribunal of lawyers does not think about right.*®

'The 4enacity with which the courts have held to these
doctrines as fized constitutional principles, Justice Holmes
does not find surprising. “No doubt the history of the law,
encourages sceplicism when one sees how far a2 rule or a
doctrine has grown up, or when one notices the naivete with
which social prejudices are taken for eternal principles. But
it also leads to an unconvinced conservatism.” %

This conservatism is to be expected of courts on account of
the habits of thought which are natural to judges, who,
“ especially es they grow older, resent attempts to push analy-
gis beyond consecrated phrases, or to formulate anew.”

Justice Holmes does mot wholly condemn conservatism.

¥ Liberty of Contrect, by Roscoe Pound, 18 Yale Law Rev., 454,
discusses the development of this theory. The first American state-
ment of it appears in Godcharles ve. Wigeman, 113 Pa. St., 431, It
wag a logical consequence of the individualism preached by Bentham
and Mill, superimposed upon the matural rights political philosophy
in which the American Constitution was founded.

8 Path of the Law, 10 Harv. Law Rev., p. 467,

*“ Review of “ Holdsworth's English Law,” in Law Quarterly Re-
view, Oct. 1009, 412, 414.

"7 Anewer to Resolutions, on Wm. Allen, Speeches, p. 52. This
ides. is also expressed in the following frem “ Privilege, Malice
and Intent”: “Perhaps one of the reasons why judges do not
like to discuss questions of policy, or to put a decision in terms
upon their views as lawmakers, is that the moment you leave the
path of merely logical deduction you lose the fllusion of certainty
which makes Jegal reasoning seem like mathematics.”
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He would not lightly overrule precedints, However, when
there comes & doubiful case he points out thai the struggle
is between two social desires, and that the decision rests upon
the choice of the judge.®® When the judge is called upon to
exercise this prerogative of choice in a case involving an at-
tempt to change the social status quo, the fact of the novelty
of the idea is mot an argument against it, and must not
influence the judgment.

[A Constitution] is made for people of fundamentally differing
views, and the accident of our finding certain opinions natural and
familiar, or novel, and even shocking, ought not to conclude our
judgment upon the gquestion whether statutes embodying them con-
fliet with the Constitution of the United States.

General propositions do not decide concrete cases. The decision
will depend on & judgment or intuition more subtle than any arti-
culate major premise. But I think that the proposition just stated,
if it is accepted, will carry us far toward the end, Every opinion
tends to become a law. I think that the word “liberty,” in the 14th
Amendment, iz perverted when it is held to prevent the natural
outcome of a dominant opinion, unless it can be said that a rational
and fair man necessarily would admit that the statute proposed
would infringe fundamental principles as they have been understood
by the tradiiions of our peopls and our law.s®

By the criterion established ig this statement, Justice
Holmes denies that prineiples bazed on the laissez faire the-
ories of the 19th Century English economists would be judged
by his “rational and fair man’’ to be any part of our funda-
mental law. Therefore, they are not to be held as binding
in the judicial consideration of social questions as they arise
today.

In such_cases tha legislative. hogdy, is_ the. ipndae of the ads
visability of a social reform. Its decision finally disposes of
the question of social advantage. The judge is coneerned
only with the constitutionality of the measure. He must
ot let his own prejudice lead him to pronounce for ar against
& particular economic theory. He is to decide simply: Is
this measure g result of a majority belief that it will be for
the social good of the community? He is rot concerned

*® Law in Science and Science in Law, 12 Harvard Law Review,
460-461. ) -
* Lochner va. New York, 108 U. 3, 45.

4
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with the question: Spould the majority believe this medure
1o be advantageous socially? There is nothing of ethics in-
volved. The fact of a predominant opinion as to the social
advantage is sufficient justification for e law, where no
indisputable constitutional guarantee is plainly infringed.
“ Judges are, apt to be naif, simple-minded men, and they
need something of Mephistopheles. We too need education
in the obvious,—to learn to transcend our own convictions
and to leave room for much thet we hold dear to be done
away with short of revolntion by the orderly change of law.” #

Justice Holmes’ opinions have been vindicated in at least
one direction. His attitude towards hours of labor laws
has come to be that of the Supreme Court in practice, and
of many inferior courts as is evidenced by recent widely scat-
teéred degisions upholding hours of labor laws.

The decisions reached by the courts in this matter have
coincided with Justice Holmes’ of fifteen years ago, but in.
the manner of courts reversing themselves, the reasoning has
given no hint that the new position is in any way different
from the old. Hours of labor laws are now sustained as
health measures—following the development by counsel of
the statistical method of presenting argument in favor of
social legislation. This innovation may, without stretching
the imagination too greatly, be partially eredited to Justice
Holmeg’ writings, and his influence with the section of the
bar which has been instrumental in framing the statistical
method of argument.

With his recognition that changing social conditions de-
manded new laws, Justice Holmes realized that perhaps many
of these laws were oo far in advance of*the “ common under-
standing ” to find ecceptance in the courts. While accepting
the new himself on purely legal grounds, as we have seen,
he suggested the necessity for a scientific determination of
the worth of the new social legislation. In 1899, he said:

I have tried to show by examples something of the interest of
science as applied to the law, and to point out some possible im-

#*Taw and the Court, 1013, Speeches, p. 98.
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provement in our way of approaciing pra‘ctical questions in the
same sphere. ... I have in mind an nltimate dependence upon
science because it is finally for science to determine, so far as it
tan, the relative worth of our different social ende, and, a3 I bave
tried to hint, it i8 our estimate of the proportion between these,
now oiten blind &nd unconscious, that leads us to insist uponm and
to #hlarge the sphere of one principle and to allow ano.ther gradually

to dwindle into atrophy.

Before this time, he had made the significant predication.
“ For the rational study of the law the black-letter man may
be the man of the present, but the man of the future is the
man of statistics and the master of economics,” _

The means of approach devised by the present Justice Bran-
geis in Muller vs. Oregon and Bunting vs. Oregon, seems very
closely predicted by Justice Holmes. The faet that statistics
were powerful enough to eonvince the Supreme Court iy these
cases, and, in numerous other decisions, to persuade lower
courts of the healthfulness of hours of labor laws, leads in-
évitably to the belief that a statistical argument will be formu-
lated which will legalize the protection of labor in its equality
of bargaining, and will enable the courts to sbandon their
Present position in that regard, in fact if not in theory.



CHAPTER JIII

CoMMEROE CLAUSE

The decisions concerning the powers of Congress uader
the Commerce Clause, in which Justice Holmes has partiei-
pated, have marked out a new field for the exercife of a Fed-
eral police power—a power admittddly necessary under the
industrial conditions of the past twenty years—but neverthe-
less a power probably fer beyond the imagination of the
framers of the Cobstitution. The regulations which have
passed Congress giuce the beginning of the ¢entury, and the
Supreme Court’s interpretations of the few similar pieces of
legislation already on the statute books, have resuited in a
centralization in the national government of control of mat-
ters which have required a subtle reasoning to bring them
into connection with interstate commerce.

In general, the Supreme Court has shown itself to be in
full accord with Congressional views of public policy in these
questions, and has contrived to sustain most of the legislation
under what may properly be termed the Federal police power.
In cases where the Court has found that Congress at-
tempted more than the Commerce Clause could be interpreted
to authorize, Justice Holmes has differed with his colleagues
in several notable dissenting opinions. When the Court has
sustained legislation of this nature, he has always been with
the majority.

In the light of his expressed beliefs as to social legislation
of all kinds, the benevolent attitnde of Justice Holmes to-
wards this extension of Congressional control is patural. It
would have been incousistent indeed for a judge who had en-
deavored to interpret the common law ta conform to changed
social conditions, and who had vehemeutly championed the
right of a state to base its police regulations upon considera-
tions of social advantage, to deny to Congress the power to
legislate in behalf of the general good—when such legislation
could be sustained conveniently under a clause of the Con-
stitution whese possibilities had not yet been fwily expounded.

48
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That he has gone further, on occa.su' , than the majority
of the ecourt, in upholding p{)hce regulations of Congress
under the Commerce Clanse has been noticed before as the
logical working out of his often expressed beliefs in the social
justification to be permitled fo the police power.

The constitutionalify of the Sherman Ant1—'l‘rust Act had
been settled before Justice Holmes took his seat upon the
court at Washmgton but the inferpretation of that law was
coming to be matter of vital national importance. He has-
filed one strong dissenting opinion in regard to the court’s
interpretation. But, since the Northern Securities case,® in
1904, he has been with the majority in appl¥ing the pro-
visions of the law. However, his views in that case have had
some practical influence, and have served to mark out pretty
definitely the limits beyond which the prohibitions,of the
Sherman Act cannot be made to reach without danger to the
industrizl and financial stability of the nation.

Justice Holmes has shared none of the antipathy towards
combinations per se which has been apparent in some degree
gince the agitation for the anti-trust acts began. In Massa-
chusetts he repudiated the idea that the acts of & combina-
tion were illegal because of the existence of the combination.
What he thought true of combinations of labor, he thought
equally true of combinations of capital. Prosecution for
being, and not for doing, was, to him, justified under no
proper principle of the law. Hence, his liberalism is unique
in that it is applied to capital as well as to labor. Ie believes
that combinations of hoth have their necessary place in the
general order of things, and he would no more destroy the
one than the other.

The Northern Securities Company was incorporated under
the laws of New Jersey, for the purpose of acquiring and
holding a majority of the stock of the Great Northern and
the Northern Pacific Railroads, which were parallel and
competing roads. The Company was enjoined from voling
this stock on the ground that the company was 2 combina-

1193 U. 8, 197, J. Holmes dissenting, 400.
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tion in restraint of interstate trade and a monopoly, ana
thereforé guilty of a violation of the Sherman Anti-Trust
Act.

The opinion of the ecurt, delivered by Justice Brewer, held
that the acquisition of the stock was an aet having the effect
of estraining trade, preventing competition, and estahlishing
a monopoly, all contrary to the law. No affirmative monopo-
listic or resirictive acts had been done by the company. The
possession of the power to do them, and the probable intent
to do them, were held {o justify the injunction.

Justice Helmes, who spoke also for Chief Justice Fuller
end Justices White and Peckham, after insisiing upon a
striot construction of the words of a8 criminal statute, under-
taok to show that the acty of the Corapany constituted nei-
ther & mpnopoly nor a combination in restraint of trade at
common law, and that the Act had not given any definition
of monopoly or combinaion in Testraint of trade; therefores
the common Jaw definitions must have been meant.

A single railroad down a narrow valley or through a mountain
gorge mopopolizes all the railroad transportstion through that
valley or gorge. Indeed, every railroad mmonopolizes, in & popular
sense, the frade of some area.

A monopoly of ‘any part’ of commerce among the states ig un-
lawful. . . . But the act of Congress will not be construed to mean
tha universal disintegration of society into single men, each at war
with all the rest, or even the prevention of all further combinations
for a common end.

The ecommon law idea of a combination in restraint of
trade required some attempt to keep competitors out of the
- field. Some affirmative act was required. Justice Holmes
mainteined that no such act had been showm in this ease:
“This act is construed by the government to affect the por-
chasers of shares in two rallread corpanies becanse of the
effect it may have, or, if you like, is certain to have, upon
the competition of these roads. 1f such a Temote result of
the exexrcise of an ordirary incident of property and personal
freedom is enough to make that exercise unlawful, there is
hardly apy transaction concerning commerce between the
states that may not be made a erime by the finding of & jury
or a court.”
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Whatever may have been the mibrits ofl the majority opinion
in this case,—and it is difficull te condemn the court’s deci-
sion on grounds of public policy,—the warning scunded by
Justice Holmes has apparently been of some influence, The
dofyine of the majority has not been pushed to the logical
extreme perceived by Justice Holmes, but has been steadily
restricted. *

In his dissent, Justice Holmes pointed out that the size of
the combination was not to he considered under the words
of the Act; that the natural inclination was to read the law
as against great combinations only; but that the law said
“every” and “any part” and therefore applied to the small
a3 well as the great.

Clearly, the Sherman Act was not intended to bresk up
the business organization of the United States, and the reali-
zation of that fact has led the Court to make a distinetion
in practice between the good frusts and the bad trusts of
which President Roosevelt spoke. Further, the later cases
have been decided on prool of affirmative DMegal acts of a
combination, and nmot on a more or less remote probability
of their occurrence.

United States vs. United States Steel Corporation ? scems
to repudiate finally the principle of the majority in the North-
ern Securities Case that the ability to do wrong,—ihe posses-
sion of the power to monopolize and to restrain trade,—is in
itself illegal. Justice McKenna, speaking for the majority,
said: “Shall we declare the law fo be that size is an offense, .
even though it minds its own business, because what it does
iz imitated? The Corporation is undoubtedly of impressive
size, and it takes an effort of resolution nof to be affected
by it or to exaggerate its influence. Buf we must adhere to
the law, and the law does not make mere size an offense or
the existence of unexerted power an offense. It, we repeat,
Tequires overt actg, and trusts to its prohibition of the man
and its powers to repress or punish them.”

Justice Holmes concurred with the majority in this deci-

* Dee, Mch, 1,,1920.
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sion. While the Nor?hern Pecurities Case is not mentioned
by Justice McKenna, his words must be taken as overruling
the doctrine set forth in it, and as fully vindicating the opin-
ion of Justice Holmes, after seventeen years.

The acquxtta.l of the Steel Corporation further repudlya*es
the principle of the Northern Securities Case in view of the
admission that the Corporation hed been guilty of tlegal acls
prior to the institution of the dissolution suit in 1911, and
thus demonstrated in practice its powers of monopoly and
restraint of trade, while the Northern Securities Company
had not perfdrmed any act per se illegal, or constituting a
common law intent to monopolize or to restrain trade.®

However, just as he applied the common law rigorously.
to the unjustified acts of labor organizafions in Massachu-
setts, 50 has he applied the Sherman Act to combinations
of capital whose acts were illegal by the criteria which he
had established. .

A proved intent to restrain trade, by the standards of the
common law, has seemed fo Justice Holmes ample ground
to enforce the Act. Thus, in & case where it was alleged
that the acts contemplated would have been lawful even
if done, he remarked: “1t is enough to say that some of them
conceivably might have been adequate to accomplish the re-
sult, and that the intent elleged would convert what on their
face might be no mere than ordinary acts of competition or
the small dishonesties of trade into & conspiracy of wider
scope, as has been explained more than once” *

Délvertng ‘the opimlon of & unammous cours 1 Bwilt v§,
Dnited States,® the Beef Trust case, he brought ocut even
more plainly the importance of the intent:

® Justice Holmes concurred in the dissent from the recent de-
cision dissolving the Reading Railroad Coal combination. The
majority opinion, of four Justices, placed a technical ecomstruction
upon the Sherman Act end the Commeoditiea Clause, apparently
modifying in some respects, the doctrine of the Steel Trust Cage,
The division of the court was the same a3 in the Steel Trust case,
with the exception of Justice McKenna, who joined Justices Pitney,
Clark and Day #who dissented from the Steel Trust decision) to
form a majority in the Reading case.

*Nash va. U. S, 2290 U. 8, t73

*196 U. 8, 375,
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T}n; statute gives this proceeding again.!t combinations in re-
straint of commerce among the states and against attempts te
monopolize the sime. Intent is almost essential to such & combina-
tion, and is essential to such an attempt. Where acts are not
sufficient in themselves te produce a result which the law seeks to
prevent,—for instance, the monopoly,—bnt require further acts in
addstjon to the mere forces of mature to bring that result to pass,
an infent, to bring it to pass is necessary in order to groduce a dan-
gerous probability that it will happen. . . . Buf when that intent
and the conbequent dangerous probability exist, thia statute, like
many others, and like the common law in some cases, directs itself
against the dangerous probability as well as against the completed

* result.

In the Beef Trust Case, acts had been done which were
intended to restrain trade; therefore, Justice?Holmes dis-
tinguished it without difficulty from his ¢onception of the
Northern Securities Case, and agreed with the Court in ap-
plying the Sherman Act. .

The Danbury Hatters® case did not disclose himi as dis-
senting from the decision that labor unions were amenable
fo the Sherman Act, an additional example, if one were neces-
gary, of his impartial administration of justice to labor and
capital alike.

It is not within the scope of this study to examine in
detail all of the cases in which the Commerce Clause has
been involved sinee Justice Holmes came to the bench. It
hag been noted previously that he upheld the Erdman Act,”
and both Federal Tmployers’ Liability Aets.® Other import-
ant Congressional legislation under the Commerce Clause
which he has been in agreement with the court in sustaining
are? The Adamson Fight-Hour Law;® The Lotiery Act,
excluding lottery tickets from inferstate commerce;!? the
Mann White Slave Act; ' the act excluding prize fight films
from interstate commerce;? the Pure Food Laws;** the

* Loewe va. Lawlor, 208 T, 8, 274.

? Adair vs, United States, 208 U. 8., 161, J. Holmes dissenting.

#207 U. 8., 463, J, Holmes dissenting; 223 U. 8, 1.

* Wilson vs. New, 243 U, §., 332.

1* Champion va. Ames, 188 U. 8., 321.

11 Hoke vs. United States, 227 U. 8., 308.

13 Weber va. Freed, 239 U. 8, 325.

U Hippolita Egg Company ve. United States, 220 U. 8., 45; Me-
Dermott va. Wisconsin, 228 U. S, 116; Hebe Co. vs. Shaw, 248 U. §,,
297,
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Wehb-Eenyon Act; ' the Heed “Bone-Dry ” Amendment.™

Afier 1908, when the Adair case brought him into confliet
with the majority of the court, Justice Holmes fourd no
occasion to differ with his colleagues on a matter of Congres-
sional regnlation of commerce until the Federal Child T«Bor
law eame before the court in 1917. During these nine years
the majority of the court had been quite 4s willing to sustain
Congressional legislation as had Justice Holmes; but the
Child Labor case presented a question upon which unanim-
ity was ufterly impossible. The five Justices who de-
clared the la® of Congress uunconstitutional tacitly refused
to exfend further the police power of Congress under the
Commerce Clanse; the four dissenting justices, led by Jus-
tice Holmes, attempted to uphold the law upon precedent,
though thBe fundamental justification for it could be only the
general welfare. Without doubt, the Child Labor Taw was
inherently different from the regulations of commerce which’
had gone before, and the real question before the court was
one of social expediency rather than of strict constitutional
law. By precedent, the majority was correct. A limit might
well have been deemed necessary for the aver-widening scope
of Congressional legislation, and in this case an easy dis-
tinction could be made.

However, the stand taken by Justice Holmes is so entirely
consistent with his earlier opinions and public utterances, a
student of his works cannot but be gratified that he has thus
.rounded ouf a full record of comsistent social opinion.

The Federal Child Lebor Law of 1918 provided in sitb-
stance that no one should hip in interstate commerce the
product of ary mine or quarry in the United States in which
within 30 days before children under 16 have been permitted
1o wark, or the product of any factory where children under
14 have been employed, or where children between 14 and
16 have worked more than 8 hours in & day or more than
gix days & week, or after ¥ p. m, or before 6 a. m.—within
30 days preceding such shipment.

* Clark Distilling Co. ve. Western Md. Ry. Co., 242 U. 8, 311.
1t United States va, Hill, 248 . 5., 420,
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Pléinly, the evil o be remedild by ghis statute preceded
the shipment, and had ceased before the shipment took place.
In the Pure Foed Act, the White Slave Act, and the Lottery
Act, the evil would take place only after the completion of
thewshipment. In both cases, the object was fo guard the
health, ¥afety or morals of the community. The’accomplish-
ment of the subsequent evil depended upon the shipment of
the goods; hence the connection with interstate commerce was

+ reasonably close.

In the case of the Child Labor Law, however, the evil
did not depend upon interstate commerce for itgaccomplish-
ment. The goods shipped were intrinsically harmless. There-
fore, in fact, by this law Congress had attempted to regulate
the conditions of manufacturing of goods intended for inter-
state shipment. The attempt involved two novel principles,
namely: the broadening of the Federal police power to cover
evils occurring before as well as after interstate commerce;
and the prohibition of the shipment of articles intrinsically
hermless to the health and morals of the recipients.

The majority opinion, delivered by Justice Day, differenti-
ctes the Lottery, Pure Food, and White Slave cases from the
present question, holding the Child Labor Law unconstitu-
tional because “it not only transcends the authority dele-
gated to Congress over commerce, but also exerts a power
as to & purely local matter to which the Federal authority
dees not extend.”

The court finds the evil ended before the goods are of
fered for shipment, and therefore cannot perceive a connec-
tion with interstate commerce close enough to justify Con-
gressional legislation, Furthermore, the court seems to state
that the prohibition of the shipment of certain kinds of
goods must be confined to goods intrinsically harmful or of
such a peculiar nature that govermental anthority over them
is admittedly greater than over other kinds of commodities.
This classification seems to fit pretty well the existing prece-
dents, but does not ellow room for expansion of the police
power. Liquor and immoral women are commeodities over
which all governments are recogniged o have a certain special
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police jurisdiction; But to dimit that jurisdiction concfetely
seems to be rather hazardous in the changing law of today.

In stating the main argument of the court, Justice Day,
after distinguishing the precedents, said:

In each of these instances the use of interstate transpozimtion
was necessary” to the accomplishment of harmful results.  Zn"other
words, although the power over interstate transportgtion was to
regulate, that could only be accomplished by prohibiting the nuse of
the facilities of interstate commerce to effect the evil intended.

Thia clement is wanting in the present case. . . . The act in ite
effect does not regulate transportation among the states, but aima
to standardize the ages at which children may be employed in min-
ing and manlglacturlng within the statea. The goods shipped are
of themselves harmless. . . . When offered for shipment, and before
transportation beging, the labor of their production is over, and the
mere fact that they were intended for interstate commerce trans-
portation does not. make their production subject to Federal con-
trol under the commerco power.

Moreover, Justice Day, in distinguishing the subject matter
of the Child Labor Law from that properly belonging undgr
the Commerce Clause, emphasizes the principle that the ne-
tural and reasonable effect of laws must be ascertained; and
that the Child Labor Law is a regulation of manufacture
and production, and not of commeree, though the statute calls
itself a regulation of interstate commerce. This point is not
essential to the conclusion reached by the majority, but it is
the object of Justice Holmes’ most effective eriticism.

Justice Holmes’ opinion is rather a criticism of the argu-
ments of the majority than a statement of the grounds upon
which he would justify the law. His affirmed belief in the
finality of legislative determirations in matters over which
the police power may extend is the undercurrent of his opin-
ion, as the following statement bears witness: “ It goes not
matter whether the supposed evil precedes or follows the
transportation. It is enough that, in the opinion of Con-
gress, the transportation encourages the evil.”

Thus he disposes of the distinction which the majority
draws between precedent and subsequent evils. This flat
statement hardly settles the question to the satisfaction of
anyone, and it is hard to believe that Justice Holmes has
meant it to be his final argument for the extension of the
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Federal police power to the regulatmn of conditions precedent
to the offering of goods for interstate shipment. Indeed,
though his general criticisms of the arguments of Justice
Day are caleulated to bring to light flaws and illogical eon-
clusigs, he has not gone far in the direction of justifying
the Chilt Labor Law on any other grounds than ‘that it ought
to be, and that the authority exercised by Congress in it is
one which the preveiling public meorality demands, and is
" therefore legally justified.

First, Justice Holmes admits that the States have exclusive
control over their methods of production, but adgues that the
fact that a Federal law indirectly effects that control is not
a ground for holding the law void. In its immediate effects,
surely, the Child Labor Law is valid, for Congress is given
the power to regulate commerce in unqualified {etms, and
the statute merely prohibits the carrying of certain kinds of
goods in interstate and foreign commerce. The power to
prohibit has long been recognized s identical in these matters
with the power to regulate. Therefore, if the act is to be
held invalid, it must be upon some collateral grounds. Shali
it be, he asks, “because of its possible reaction upon the
conduct of the states in a matter upon which I have admitted
that they are free from direet control? . . . I should have
thought that the most conspicuons decisions of this court had
made it clear that the power to regulate commerce and other
constitutional powers could not be cut down or qualified by
the fact that it might interfere with the carrying out of the
domestic policy of any state.”

Inquiry into the ultimate purpose of laws had been denied
by the court in the Oleomargarine case ® 2nd the State Bank
case.’” In the latter the result, and the purpose, of the law
was entirely outside the power of Congress. Turthermore,
the Sherman Act had been used to break up combinations,
with the commerce clause as the excuse, but not the purpose.

This eriticism strikes the weakest spot in the majority

9 McCray va. U. 8, 105 U. 8, 27.
17 Veazie Bepk ve. Fennc, B Wallv 533.
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cpinion, but not the esserftial spot. To the outsider, the
ease with which the Supreme Court is able to shift from
cne position to another in the matter of inquiring into the
ultimate purpose of a law is nothing short of amazing. Ore
decision invokes the “setiled principle” that the courfemill
lodk througle form to substance, through words to &% mean-
ing hidden beneath them, through the avowed plrpose of a
law to its real purpose; and the next decision may speak of
that other setfled principle which forbids the court io lock
beyond the law itself.

Justice Helmes further makes the interesting point that
the White Slave Law amounted in every way fo a police regu-
lation. It is rare to find & Justice of the Supreme Court
upholding by its proper name a power which has been as-
sumed by the legislaiure under clogk of the authority of a
distinctly separate power. But it seems fo be a characteristic
of the Justice to call a spade a spade whenever possible.

Having destroyed, to his own satisfaction, the collateral
grguments against the Iaw advanced by the majority, and
having established a police power in Congress specifically
under the Commerce Clause, he goes on: “ But I had thought
that the propriety of the exercise of & power admitted to
exist in some cases was for consideration of Congress alope,
and thet this court always had disavowed the right to intrude
its judgment upon questions of policy or morals, It is not
for this court to pronounce when prohibition is necessary to
regulation if it ever may be necessary—Ho say that it is
" permissible as against strong drink, but not-as sgainst the
product of ruined lives.”

In conclusion, he reiterates his deference to legislative judg-
ment in matters of publie policy. In this lies his real reason
for upholding the Child Labar Taw, the same reason which
had prompted him years before in the Lochner, Adair and
Coppage cases: “The public policy of the United States is
shaped with a view to the benefit of the nation as a whole.
If, as has been the case within the memory of men still
living, a state should take a different view of the propriety
of sustaining 2 lottery fromy that which generally prevails,
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1 carhnot believe that the fact would reljuire a different de-
cision from that reached in Champion vs, Ames. .. . The
national welfare as understood by Congress may require a
different attitude within its sphere from that of some self-
seeking state.”

Thiig the climax of the series of “ social ” opinions which
Justice Holwnes has rendered on the highest courts of Massa-
chusetts and the United States. In these opinions he has
regarded what he believes to be the primary purpose of the

.law, rather than the striet precedent and the comsecrated
phrase. He has attempied to revolutionize the interpretation
of the Constitution rather than the Constitution itself, In
some directions his efforts have been crowned with a practical
guccess ; but, universally, he has made his impress upon the
legal thought of the United States as has, perhaps, po 'other
judge of modern times. The truths which he has enunciated
60, frankly from the bench have formed a body of principles
which must inevitably govern the law of the future—whether
they come to authority by the gradual change in the inter-
pretation of the existing law, or by amendment to the Con-
stitution. ‘



CHAPTER 1V

THEHE CONFLIOT 0F STATE AND FEDERAL POWERS OVER
COMMERCE

Al

The location of the border line between the domgiz-of the
state and of the national government, in the regumlation of
commerce, has been a zever ending task of the Supreme
Court. The unfortunate fzct that it cannot be ascertained
trigonometrically and marked out permanently has led to
some uncertainty as to its position, and a good deal of judi-
cial doubt about the considerations which should move the
courts in deciding on which side a given case should be placed,

One of the most common pitfalls and one easy for anyone
to stlmbple into, is that of granting to the States a collateral
power to regulate interstate commerce where the national gov-
ernment has not acted. This, earried out to any logical con-
clugion, involves a court in numerous difficulties. The un-
doubted fact that the States do possess and exercise a certain
limited power over commerce between the States causes the
confusion referred to; but if it is kept in mind that this
power is not at all similar to that of the national government, .
the greatest difficulties are to bhe avoided. Justice Heolmes
has never been forced into an admission of collateral power
in the Btates—and possibly for this reason his opinions are
thoroughly logical in the delicate matter of differentiating
between state and Federal powers.

Briefly, he refuses to allow the states any direct regulation
of interstate. commerce, as such; and with regard to state
laws which affect commerce to a greater or less extent, he
recognizes that the question is one of degree, and is not possi-
ble of decision by any other than commeon sense and practical
criteria. He says: “In modern business every part is related
so organically to every other that what affects any portion
must be felt more or less by all the rest. Therefore, unless
everything is to be forbidden and legislation is to come to a
stop, it is not enough to show that, in the working of 2 statute,
there is some tendency, logically discernible, to interfere with

60
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commerce or existing contracts. Practical lines must be
drawn, and distinctions of degree must be made.”?

Justice Holmes cannot be considered as differing greatly
from the rest of the Supreme Court in his desire to maintain
as "paramount the authority of the Federal government fo
regulate™ommerce among the States.  His insisfence that the
power of Congress affirmatively to regulate commerce is ex-
clusive does not bring him to different conclusions from the
court, but is simply an evidence of possibly a more accurate
method of thought than has been shown at times by some
of the other members of the Supreme Court. 4

The maintenance of the Federal power as supreme in this
field is one of the few comstitutionsl matters which he has
mentioned in extra-judicial utterances. The importance with
which he regards it may be realized from what he 2aid in a
gpeech in 1913: “I do not think the United States would
cime to an end if we lost our power to declare an Act of
Congress void. T do think the Union would be emperiled if
we coild not make that declaration as to the laws of the
several states. For one in my place sees how often a local
policy prevails with those who are not trained to national
views and how often action is taken that embodies what the
Commerce Clause was meant to end.” 2

Notwithstanding this strong feeling against attempts on
the part of the States to eneroach upen the domain of the
Federal government, Justice Holmes has mot allowed his
jealousy for the powers of Congress to influence him to find
regulations of interstate commerce in 2ll stale regulations
which affect it incidentally. Between his desire to ensure full
power to Congress, and his regard for the full police powers
of the States, he has drawn the line at a point slightly
more favorable to the States than has the court.

The most important point of difference betwesn his views
and those of the court was raised in the cases under a Kansas
law which réquired foreign corporations seeking to do a local

* Diamond Glue Company vs, United States Glud Co., 187 U. S,
611.
*Law and the Court, 1013, Speechu%, p- 8.

5
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business to pay certain fees, and to pay as a privilege fex
a certain percentage of their total authorized capilal, wherever
locgted. In the cases, the law was applied to inlerstafe car-
riers, which the state atiempted fo tax for their intrastate
business. e

The questfon of contract beirg excluded, Justicz=Rolmes
maintained in these cases that the state, having the power
to exclude foreign corporations frem deing local business, has
the right to {ax such business at will. The fact of the inter- -
stete business did not present to him a reason for restraining
this undoubied right of the State.

Dissenting in Western Upion Telegraph (Co. vs. Kansas,®
he said: “Even in the law the whale generally includes its
parts. If the state may prohibit, it may prohibit with the
privilege of avoiding that prohibition in a certain way.”

The majority opinion had arrived at the conclusion that
* the natural and reasonable effect of the statute ” (the Kaii-
sas tax law) was to burden the interstate business of the com-
pany, and that the tax, “by its necessary operstion” would
accomplish the same result as if & condition of doing local
business were made “ that the telegraph company shonld sub-
mit to taxation upon both its interstate and intrastate business
and upon its interests and property everywhere, as represented
by its capital stock,” The opinion further stated that the
power of a State to regulate the privilege of 2 foreign corpora-
tion to do a local business extends only as long as the regula-
tion is not unconstitutional—and that this reguiation is re-
pugnant to the Commerce Clausze,

While this decision denounced an indefensible attempt to
plunder the Telegraph company, and thus was probably wise
on grounds of general policy; it mevertheless snnounced a
new principle governing the power of the Stafes 1o regulate
their internal affairs, the justification for which was certainly
as ethereal as any which Justice Holmes had ever advanced
to uphold pieces of social legislation. Indeed, the reasoning
of the court diverged teo widely from settled principles for

L)

218 U. 8, 1, J. Holmes dipsenting, 52.
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even go liberal a thinker as he h;.s shown himself to be, and

in this matter public policy had less weight with him than

the existing law,

In the first place, says his dissent, Kansas did not attempt
to tamthe Western Union. She had simply an;nounced that
before it™nquld do a purely local business it must pay a cer-
tain sum of money. After pointing out that the whole in-
~ cludes its parts, and that the right to prohibit includes the
right to regulate, Justice Holmes says: “I quite agree that
we must look through form to substance. The whole matter
is left in the Western Union’s hands. If the ficense fee is
more than the local business will bear, it can stop that busi-
ness and avoid the fee. . . . The state seeks only to oust the
corporation from that part of its business that the corpora-
tion has no right to do unless the state gives leave.”

The State’s power to regulate this matter has no connection
with the Constitution of the United States, eays the Justice,
but ig arbitrary: “I confess my inability to nnderstand how
a condition can be unconstitutional when attached to a matter
over which a State has shsolutely arbitrary power.”

Justice Holmes reiterated and emphasized this view in the
almost identical case of Pullman Co. vs. Kansas.* The fact
that & corporation could enter Kansas untaxed for interstate
commerce did not, in his opinion, complicate the right of the
state to prohibit or regulate its intrastate activities. “ Such
an exelusion is not a burden on the foreign commerce at all;
it simply is the denial of a collateral benefit.”

The much earlier case of Pullman Co. vs. Adams?® had
been decided by & unanimous court, npon similar facts, using
the arguments repudiated in the Kansas cases. That the
Puliman Company was not compelled fo carry passengers
from one point to another within the State, but conld dis-
continue that part of its business, was the ground upon which
the court sustained the state tax on the privilege of carrying
guch passengers.

4516 U. 8B, 58, J. Iolmes dizzenting, 75.
5189 U. 8., 4)0.
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The Kansas cases plainly overruled this opinion, the court
evidently believing that the extinction of the pernicious prac-
tice of sandbagging interstate carriers was more valuable than
preferving inviolate the unlimited and arbitrary power of the
States to control the entry of foreign corporations. The ldtter
consideration apparently had the greater weight E:i%‘%’j ustice
Holmeg, who, moreover, had precedent upon his side, He
would not curtail an established power because misused once.
It may be noted, however, that he was not at all in sympathy”
with the practices of Kangag: “ From other points of view,
if T were ataliberty to take them, I should agree that it [the
Kansag law] deserved the reprobation it receives from the
majority. Bub I have not heard, and have not been able to
frame, 4 reason that I honestly can say seems to me to justify
the judgment of the court in point of law.” ®

In addition to these edses, where Justice Holmes decided
that there was, in his opinion, no regulation of interstate
commerce, there have been others in which the possible burden
upon commeree imposed by a stafe law, has been upheld by
him as so remote as to be inconsequential, or as an inseparable
and necessary incident of the exercise of an admittedly proper
state power,

So, where an act made criminal by state law was committed
in the course of interstate commerce, he refused to consider
the punishment. of it a tegulation of commerce. The state
law, he said speaking for the court, “is not even directed
against interference with that business, but against acts of
& cerfain Kind that the stdte disapproves in whatever con-
nection.” 7

The fact that a Congressional statute had authorized the use

of post roads by telegraph wires did not prevent the city of
Richmond from making reasonable regulations for the use of
its streete.® If the fact of reasonableness could be established,

® Pullman: Co. vs. Kansas, 216 U. 8., 56.

7 Standard Qil Co. vs. Tenn., 217 U, 8, 413.

# Western Unjon va. Richmond, 224 U. 8., 160. Other cases in
which state laws are upheld are Digzmond Glue Co. vs, U. 8. Glue
Co., 187 U. 8., 611; Hatch va.’Reardon, 204 U, 8., 152.
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ke sai‘d, municipal police reguletions were not violations of
the Commerce Clause.

In Missouri Pacific Railway Co. vs. Larabee Flour Mills
Company,® the opinion of the court upheld a state law regard-
ingsthe transfer and return of freight cars by conmecting
carriers;™ay the ground that the State might regulate this
matter uniil Congress ov the Infersiate Commerce Commis-
sion had acted upon it. The opinion thus admitted a con-
scurrent power in the state to regulate a matter that was
properly part of interstate commerce. Justice Holmes, con-
eurring in the result reached, took occasion to, make clear
his dissatisfaction with the argument employed by the court.
He upheld the law on the theory that the cars were not appro-
priated fo interstate commerce, at the period when affected
by the state law, and therefore were subject to state.control.

Elsewhere he emphasized the singularity of the power to
control interstate commerce : “ Bt that subject matter (inter-
state commerce) is under the exclusive control of Congress
and is not one thab it has left to the states until there shall
be further action on its part.” 10

By this review of some. of the cases where he has decided
in favor of the state’s authority to pass laws of certain indi-
rect effect upon interstate commerce, it is apparent that he
has clearly stated in each case that there was no direct inter-
ference. Affirming a law, he repudiates the idea that it regu-
lates commerce, other than in the remote sense that a law
affecting any portion of business in general affects more or
less all the rest.

A complete discussion of the cases in which he has spoken
for the court in declaring unconstitutional state laws affecting
intersiate commerce would not be interesting in this study,
since his views have been in consonance with those of the
court, and are typical of the hundreds of decisions of a similar
nature. It is sufficient to note that he has held invalid the
following kinds of state regulations: Laws requiring peddlers,
taking orders for goods to be shipped from another state, to

*211 U. 8., 612, J. Holmes concurring, 624.
12 Kansag City 8. R. Co. vs. Kaw, Valley Dist, 233 U. S, 75.
?
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pay 3 license fee for doingPbusiness; ' Laws measurinf the
tax on property or income of all interstate carrier within a
state by any means which, in the opinion of the court, shows
an gim at tazing the interstate business;** Law regulating
the railroad rates where part of the line runs in another jugis-
diction; ¥ Order regulating the transmission of & quota-
tions from a telegraph office to brokers, where the contract
between the New York Stock Exchange and the telegraph
company provided for {ransmission to the brokers;'* Order
of a state board to an interstate carrier to remove certain
railway bridges which were part of an interstate railway;*®
Law placing liability for demage in the interstate shipment
of goods upon the last carrier, in opposition to the Cermack
- Amendment, which places it upon the first carrier ;28 Order
of raifroad commission that all trains be within 30 minutes
of schedule time at their point of origin within the State, as
applied to interstate trains.? -

1 Rearick va. Penna., 203 U. 8., 507; Dozier vs, Alabama, 218 U.
S., 124,

3% Fargo vs. Hart, 193 U. 5, 490; Gaiveston, H. & 8. R. (Co. vs.
Texas, 210 U. 8., 217; Meyer vs, Wells, Farge & Co., 223 U. 5., 297.

™ Hanley v8. Ransae City Sttest Ry, Co, 187 U. 8., 917.

18 Western Union va. Foster, 247 U. 5., 105.

1* Kansas City Street Ry. Co., vs. Kaw. Velley Dist, 233 U. 8., 75.

18 Charleston & W. C. Ry. Co. va. Varneville Furniture Co., 237 U.
8., 407,

"M, K. & T. Ry. Co. vs. Texas, 245 U. 8., 484.



CHAPTER V
THE FOURTEENTH AMENDMENT

‘Whatever may have been the doubts of the years immedi-
ately sulRmpding the Civil War s to the meaning of the 14th
Amendment, they have been definitely quieted by the meo-
mentous decisions which have interpreted that Amendment,
and restricted its possible application, In recent years, the
general meaning of its provisions has not been seriously
called inte question; the cases arising under’it have been
questions of degree, and the Supreme Court of the United
States has decided concrete rather than gemeral principles
since the beginning of the century. Though many import-
ant matters have arisen for adjudication, and many import-
ant decisions have been rendered under the authority of the
14th Amendment, there has been no change in the funda-
mental eonception of ifs scope as expressed in”the Slaughter-
House and Civil Rights Cases.

In the series of cases interpreting the Amendment, it was
made spparent that the general principles of the Constitu-
tion had nof been changed by it, and that Congress was given
no direct legislative powers over subject matter theretofore
belonging to the states. Privileges and immunities of citi-
zens of the United States were held to be nothing more, in the
light of the Amendment, than they had been before its adop-
tion. In short, the words which could have been interpreted -
to change-the very essentials of the Constitution have been
Tobbed of their revolutionary possibilities by the Supreme
Court, and placed in the category of mere declarsiions of
existing principles.

On the other hand, the 14th Amendment has given to the
Federal Courts a wide latitude in reviewing state decisions,
by the provisions “nor shall any state deprive any person of
life, liberty, or property, without due process of law; nor
deny to any person within its jurisdiction the egual protec-

tion of the laws.”
6%
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Tt is safe to say that the kreat majority of cases taken on
appeal from siate to Federal courts are based upon this pro-
vision; most ingenious arguments have been used to show
that state laws, of no matter what kind, contravene this
guarantee. It has been the province of the Supreme Couri
to separate the chaff from the wheat, and to set upes defini-
tion of “ dne process of law”’ and “the equal protection of
the laws " which will uphold the rights of the individual
against discriminstory and oppressive state action, while
leaving the States their acknowledged police power unim-
paired. »

Sinee, by its very nature, “due process of law” does mob
easily lend itself to definition, the work of the Supreme
Court bas not been that of referring each new case to a stand-
ard pattern, and ascertaining whether it conforms. The
taskk has been more complex. The judicial vardstick has
been common sense rather than precedent; the questions
raised have heen practical ones, and they have been decided
on practical considerations. In the main, doctrinaire inter-
pretationa of the Amendment have been repudiated by the
Court, fictions have been disregarded, and it has been re-
quired that the state actions compluined of should sctually
work a deprivation of generally recognized rights. The com-
paratively few occasions upon which the Supreme Court has
seemed to go to unwarranted lengths in declaring state legis-
lation unconstitutional under the 14th Amendment have
sometimes blinded publie and legal opinion to the thousands
of occasions upon which the court has refused to overthrow
the action of & state legislature. The power of review given
to the Feedral counrts by the 14th Amendment has undoubt-
edly had a salutary effect upon the legislative activities of the
States under the police power, but it has not deprived the
States of any substantial part of their legitimate spheres of
action.

Some errors of judgment must be expected from any group
of men, and the nature of the litigation under the 14th
Amendment iz such that the personal opinion of the judge
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must play a greater or less part in the decisions. Questions
of degree are not always decided upon law alone; and degree
is the vital point in this class of cases. The state police
power is in eternal conflict with' the rights of individuals.
A line must be drawn between the two conflicting forces.
It is not™rprising that, in drawing this line, the Supreme
Court has sometimes placed it at a point distant from that
chosen by public opinion.

The means by which such a line is drawn may be suggested
by the following, written by Justice Holmes thirty years ago:

The growth of the law is very apt to take place in this way.
Two widely different cases suggest a general distinetion which is a
clear one when stated broadly. But as new cases cluster around
the opposite poles, and begin to approach each other, the distine-
tions become meore dificult to {rnee; the delerminations are made
one way or the other on a very slight preponderance of feeling,
rather than of articulate reason; and at last a mathematical line is
arrived at by the contact of contrary decisions, which is so far
arbitrary that it might equally well have been drawn a littls farther

to one side or to the other, but which must have been drawn some-
where in the neighborhood of where it falls.?

4

Substantive rights are guarded by the 14th Amendment;
but the amount of their protection will depend ultimately
upon the value which a court attaches to them &g against
the police power. If the legislature regulates a matter in
which the courl unconsciously feels that the rights of the
person are more important than the rights of the State, the
law will be called unconstitutional. The evil of allowing the
judicial to supplant the legislative judgment as to expediency
1 revoymiey) dvwever; and dke sl doic dewrr dbot dle daan
law-making bedy is the judge of expediency and facts, and
that the court will not infervene unless the deprivation of
individual rights is flagrant, and openly impassible to justify.
Like all rules, this is made to be broken. It is possibly the
most important characteristic of Justice Holmes that he in-
sists everywhere that this rule should be followed to the letter.

The adjective rights of the individual, while protected along
with substantive rights by the 14th Amendment, have not been

y ]

! The Common Law, p. 127.
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the subject of so much il:gportant litigation. The Bl of
Rights is not forced upon the States by the 14th Amendment,?
and therefore the procedure there required is not pecessary
in a state court, or by state law. The States may decide for
themselves the formalities of their own law.®

As has bedn suggested before, Justice Holmes is fgund vpon
the side of those who would grant to the States the broadest
kind of police powers,* and who would restrict the interven-
tion of the Federal government to the most obvious cases of
the denial of individual rights. His most important dissent-
ing opiniong defining the state police powers have been ex-
amined in the Lochner and Coppage cases; but in many opin-
iong which he has delivered for the court his language has
defined the police power, and has stated his conception of the
function of the 14th Amendment in 2 unique manner.
Therefore, the views which he has expressed, and especially
the words in which he hes expressed them, must be notel,
even though they do not show him to be in dissent to the
opinions of the majority.

The two points upon which Justice Holmes insists are that
the legiglative judgment as to expediency is final, and that
caseg under the 14th Amendment, and consequently involving

3 Maxwell va, Dow, 176 U. S., 581.

% 8ee Justice Holmes’ Qpiniona in Rawlins va. Georgia, 201 UL 8.,
838. Alsc Chicago, R. I. & P. Ry. Co. va, Cole, decided Dec, 8, 1819,
when he says: “ Thers is nothing, however, in the Constitution of
the United States, or its Amendments, that requires a state to main-
tain the line with which we are familiar between the functions of
the jury and those of the court.”

*North Dakota ex Rel. Flaherty vs. Hamson, 215 U. 8, 5615.
North Dakota, a “dry ” state, required by statute the filing and pub-
lication of all United States liquor tax receipta in the State. The
majority of the Supreme Jourt held that this statute placed a bur.
den upon the Federal taxing power, and hence was unconstitutional,
since it required a fee to be paid for the registration and pubhca-
tion. Jugtice Holmes, with Chief Justice Fuller and Justice Me-
Kenna, dissented without opinion. Hia dissent here would seem
lo«xcally to be baged upon a belief that the state law was a proper
exercise of the police power. Argument to thia effect was advanced
by North Dakota counsel, who stated that the law was simply an
aid to the state in spotting illicit sellera of liquor, and to ba juati-
fied under the folice power a8 tending to promote the morala of
the people,
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the police power, are questions of éegree. Further, he has set
forth some classic negative definitions of the purposes of the
14th Amendment. He has declared against theoretical or
ideal meanings of it,* and has ever been an apostle of practical
cordmon gense in the interpretation of the Constitution. Per-
haps the sapitence which best summarizes his impatience with
attempts to extend the 14th Amendment to a theoretical ex-
treme appears in a recent case, when he said: “ The 14th
Amendment is not a pedagogical requirement of the imprac-
ticable.” ¢

Several times Justice Holmes has spoken for the court in
momentous cases involving definition of the adjective rights
guaranteed to persons under the 14th Amendment.

During & time of considerable industrial disorder in Colo-
rado, the governor of the State had called out the militia to
essist the civil authorities, and hed declared the country in
a ‘state of insurrection. An agitator, arrested at this period,
and imprisoned for some time by the military authorities,
alleged that his arrest had taken place without probable cause,
that the civil courts were open, and that the failare to bring
him before them had deprived him of his liberty without
due process of law,

Justice Holmes, speaking for the Supreme Court, main-
tained that due process of law varied with the subject matter
and with the necessities of the situation; that the governor,

s For instance, as Chief Justice of the Supreme Judicial Court of
Massachusetis, he said, in Tyler ve. Judges, ete, 175 Mass., T1:
“The prohibitions [of the 14th Amendment] must be taken largely
with a regard to substance, rather than to form, or they are likely
to do more harm than good.” Note also the following against the
too logical interpretation of the guarantees of the Constitution:
“ Whenever a wrong judgment is entered against a defendant, his
property is taken when it should not have been; but whatever the
ground may be, if the mistake is not so gross as to be impessible
in a rational administration of justice, it is no more than the imper-

‘fection of man, not a denial of constitutional rights ” (Chicago Life

Ins. Co, va. Cherry, 244 U, S, 25}. “Now and then an extraordi-
nary casp may turn up, but constitutional law, like other mortal
contrivances, has to take some chances, and in the great majority
of instances, no doubt, justice will be done* (Blinp ve. Nelson, 222
U. 8, 1).

* Dominion Haqtel Company vs. Arizina, Dec. March 24, 1918.
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having the power to kill rioters in such times, is permitted
to use the milder course of imprisoning them instead. Pre-
cautionary arrests may be made, if made in good faith, and
the governor is the final judge of their necessity. “ When
it comes to & deecision by the head of the state upon 2 matfer
involving its"life, the ordinary rights of individwals must
vield to what he deems the necessities of the moment. Public
danger warrants the substitution of executive process for judi-
cial process.” 7

This decision is a rebuttal of erguments which would gnar-
antee any ong given procedure as due process of law. It is
also & demoanstration of the fact that no definite limits can
be set to * due process of law; ™ that in this connection cir-
cumstances defermine the validity or invalidity of state actiom,
whether it be executive, judicial, or legislative, The “expert
on the spot ” whom Justice Holmes mentions in his opinion,
iz the judge of expediency, not the United States Supreme
Court.

The circumstances under which a Federal court may take
jurisdiction of a case under the 14th Amendment have offen
been in doubt. Here again Jusiice Holmes is impatient of
quibbles and wndue technicalities: “ 1t is a necessary and
well-settled rule that the exercise of jurisdiction by this court
to protect constitniional rights cannot be declined when it
is plain that the fair result of a decision is to deny the
righfs.” &

So, in the widely advertised Frank case,® he filed a strong
dissent to the determination by the Supreme Court that it
could pot take jurisdiction.

A petition for a writ of habeas corpus was. filed with the
Federal District Court, affer Frank’s appeal had been de-
feated in the highest court of Georgia. The petition alleged
that there had been great disturbances in and around the
court Toom in which the originel trial had taken place, that
there was some indecision on the part of the judge as to the

T Mayer vs. Pefbody, 212 U. 8., 78.
® Rogers ve. Alahama, 192 U, 8., 226.
®* Frank vs. Ma;ug'um, 237 U. 5., 309, J. Holmes diseenting, 345.
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possibility of maintaining order, and the virtual admission
by him that a verdict of acquitial would cause a hostile mob
demonstration. Further, that for this reason, the prisoner
was not allowed to be present when the verdict was rendered.
It *was alleged that these circumstances constifuted coercion
of the jurg, and 2 denial of due process of law.’

The district court held that all the matters raised in the
petition bad been decided by the state courts of competent
jurisdiction, and that the Federal courts had no jurisdiction
in the case. The majority of the Supreme Court, called upon
to decide this question of Federal jurisdiction held that the
lower court had properly refused to take the case.

Justice Holmes, with Juslice Hughes, dissented. He found
that. the petition alleged and set forth a state of facts which
amounted on their face to coercion of the jury, and that the
fact of the competent jurisdiction of the state courts was
ithmaterial:

Whatever disagreement there may be as to the scope of ‘due
process of law,’ there can be no doubt that it embraces the funda-
mental conception of a fair trial, with opportunity to be heard.
Mob Iaw does not become due process of law by securing the assent
of a terrorized jury. ... In such a case the Federal Court haa
juriadiction to issue the writ. . . .

When such & case is presented, it cannot be gaid, in our view,
that the state court decision makes the matter res judicata. . . .
When the decision of the fact i3 so interwoven with the decision
of the question of constitutional right that the one necessarily
involves the other, the Federal Court must examine the facts. . . .
Otherwise, the right will Le a barren one. 71t is significant that the
argument for the state does not go so far as fo say that in no case
would it be permissible, on application for habeas corpus, to over-
ride the findings of fact by the state courts, It would indeed be a
most serious thing if this court were so to hold, for we could not

but regard it as a removal of what is perhaps the most important
guaranty of the Federal Counstitution.

Justice Holmes, in this opinion, indicated & far more liberal
view of the Federal power of review of alleged state depriva-
tions of adjective rights than he had ever shown himself to
hold as to a similar deprivation of substantive rights under
the state police power.

This characteristic may be referred back tc his fundamen-
tal conception of the law as & lirving thing, working justice
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to the people, and his abhorrence of the conception of the
law which sees it only as & mass of rules and technical formu-
las to which every case must be referred mathematically.
Believing that the justification of the law is the social ad-
vantage, he sees that advantage increased by an interpréta-
tion of the Jaw to grant to the individual all posgible protec-
tion in the procedure of courts of justice. The constitutional
guarantees as applied in the criminal law he has everywhere
interpreted to the advantage of the individual, as against
the state. It is only when substantive rights of individuals
are pitted against the powers of the state that he is inclined
to favor the latter, in the exercise of its police powers.

His best known definition of the police power is, according
to prevailing constitutional law, probably toe broad. How-
ever, it sums up his conception of its scope, 2 conception
consistently kept in mind by him in upholding social legis-
lation: “It [the police power] may be put forth in aid of
what is sanctioned by usage, or held by the prevailing moral-
ity or strong and preponderant opinion to be greatly and
immediztely necessary to the public welfare.” 10

As a matter of fact, the exercise of the police power has
not been sanctioned in many cases which this definition would
inelude—but in those cases Justice Holmes has dissented and
hes stood for his own beliefs. Therefore, it is safe to fake
the above definition as the one which Justice Holmes be-
lieves the ideal for the police power, and which he has methodi-
cally attempted to make 2 part of the constitutional law of
the United States.

That Justice Holmes® view of the police power is open to
very serious criticism hag been demonstrated time and zgain
ty the majority of the Supreme Court. But that it repre-
sents an influential school of the legal thought of the day,
is not to be disputed.

He stated in another ease that state legislatures may think
that an evil can be remedied only by prohibition of it, and
that in such a case the courts are not at liberty to interfere

o

1 Noble State Bank vs. Harkell, 219 U. 8., 104,
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unless “it is a clear, unmistakable infringement of rights
secured by the fundamental law.” 1

In that case, California had prohibited the buying and sell-
ing of stocks on margin. The law was upheld under the
polXce power. In his opinion, Justice Holmes said, speaking
for the couxst:

While the courts must exercise 2 judgment of their own, it by ne
means is true that every law is void which may seem to the judges
who pass upon it excessive, unsuited to its ostensible end, or based

“upon econceptions of morality with which they disagree. . . . Other-
wise a constitution, instead of embodying only relatively funda-
mental rules of right, as generally understood by all English-speak-
ing communities, would become the partizsan of a pafticular set of
ethical or economical opinions, which by no means are held semper

ubique et ab omnibus.

An enlightening suggestion of the antithesis between pri-
vate rights and the police power of the state is found in the
gucceeding paragraph: “ All rights tend to declare themselves
ahsolute to their logical extreme. Yet all in fact are limited
by the neighborhood of principles of policy which are other
than those on which the particular right is founded, and
which become strong enough to hold their own when a cer-
tain point is reached. The limits set to property by other
public interests present themselves as a branch of what is
called the police power of the state.” 2

And the fundamental point to be remembered in consider-
ing the constitutionality of police legislation under the 14th
Amendment, in the opinion of Justice Holmes, iz made in
the following statement: “ Great constitutional provisions
must be administered with caution. Some play must be
allowed for the joints of the machine, and it must be remem-
bered that legislatures are ultimate guardians of the liber-
ties.and welfare of the people in quite as great a degree as
the courts.” '

In this same case he established as follows the standard
by which alleged diseriminatory legislation is to be measured:

1 (Otin & Gassman vs. Parker, 187 U. 8., 600.

11 Hudson County Water Company ve. McCarter, 200 U. 8., 349.
M. K. & T. Ry. Co. va. May, 194 ¥. S, 267.
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“When 2 state legislature aha.s declared that, in its ofinion,
policy requires & certzin measure, its action should not be
disturbed by the courts under the 14th Amendment, unless
they can see clearly that there is no fair reason for the law
that would not require with equal force its extension to otkers
whom it leaves untouched.”

While the above quotations have been faken 1r§m opinions
of the court, and were not expressed in dissent, they have
not necessarily been the ideas of Justice Holmes' colleagues
upon all occasions. It is a characteristic of the Jusiice that,
even in wri{jug the majority opinion, he impresses his indi-
viduality upon the words fo such an extent that one feels
that he is speaking for himself alone. No doubt many of
his general expressions do not- agree whelly with the views
of the justices whom he is representing, and it is safe often
to take them ag the individual proncuncements of Justice
Holmes, and of no one else—imagining that the court ®is
permitting him to represent it with a gifted pen, which must
be allowed a certain poetic license.

To paraphrase the statements of Justice Holmes on the
relation between the police power and the 14th Amendment
i3 to lose their irue significance and flavor. To appreciate
the emphasis with which he argues against doctrinaire inter-
pretations, one must read his own words:

We muat be cautious about pressing the broad words of the 14th
Amendment to a drily logical extreme, Many laws which it would
be vain to ask the court to overthrow would be shown, easily
enough, to transpress a scholastic interpretation of one ar another
of, tha qreat. uarantian of tha WL of Righta, Thag mane an Tasg
limit the liberty of the individual, or they diminish property to a
certain extent. We have few scientifieally certain criteria of legis-
lation, and ns it often is difficult to mark the line where what is
called the police power of the states is limited by the Constitution
of the United States, judges should be slow to read into the latter
& rolumus mutere as against the lawmaking power.**

It is important for this court to avoid extracting from the very
getieral language of the 14th Amendment & system of delusive
axactness in order to destroy methods of taxation which were weil
known when that Amendment was adopted, and which it is safe to
say that no one then supposed wonld be disturbed.'s

14 Noble State “Bank vs, Haskell, 210 U. 8, 104. See also Assaria
State Bank ve. Dalley, 228 UaS,, 1.
3% Louisville & Nash, Ry. Co. ve. Barber Asphal# Co., 187 U. 8,
430, ’
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By declaring himself ngainst the pressing of the 14th
Amendment “to a drily logical extreme,” he avoids a whole
multitude of judicial crimes which that provision of the Con-
stitution would make possible.

*Here, however, as in other branches of the law, Justice
Holmes has not allowed himself to be the special pleader of
any cause. While he upholds the state in the exercise of its
broad police powers, he condemns it vigorously when it
attempts to oppress and diseriminate under the “ convenient
apolagetics of the police power.”

When Louisiana passed a law regulating sugar refineries,
and made its provisions apply to a certain kind of refinery
only,—a description filled by the American Sugar Refining
Company alone,—Justice Holmes led the Supreme Court in
condemning the State’s action as uneonstitutional. The Jaw,
says Justice Holmes “ bristles with severities that touch the
plaintiff alone.” ** South Dakota prepared a law which made
it praetically impossible for railroads to settle damage suits,
and further provided thai if such suits were not settled, double
damages could be adjudged. This attempt to mulct the roads
did not fall within the scope of the police power, and the
Justice said : “ No doubt the states have a large latitude in the
policy that they will pursue and enforce, but the rudiments of
fair play required by the 14th Amendment are wanting when
a defendant is required to gmess rightly what a jury will
find.® ¥

The most obvious taking of property by the state is, of
voarss, A dedving dnaldand & v dening powen Admost 2oy
tax can be dencunced as a taking without due process of
law—if due process is given e sufficiently extended meanings
It is natural, therefore, that the Supreme Court should have
had many taxation cases before it in which infringement of
the 14th Amendment has been alleged.

The court has consistently refused to give weight to specious

¢ McFarland, vs. American Sug. Ref. Co., 241 U, 8, 78. See also
International Harvester Co. vs. Kentucky, 234 U, S, 217,

17 Chicago, Mil. & St. P. Ry. Co. ve. Polt, 232 U. 8, 165. See also
Missouri Pae. Ry. Co. vs, Nebraska, 217 U. 8, 185.

6
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arguments, and has generally upheld the taxing laws of ‘the
States against the Amendment. The States have been left free
to raise revenue by any reasonably legitimate tax. ‘ Equal
protection of the laws * hzs been interpreted to mean far less
than its apparent literal meaning. Realizing that, by show™
ing sympathy’with far-fetched interpretations of the guar-
antees, it would bring every taxing case in the United States
before it, the court has been loath to extend its power in this
direction. As Justice Holmes pertinently remarks: “ We do
not sit as a general appellate board of revision for all rates
and faxes in the United Stafes. We stop with congidering
whether it clearly appears that the Constitution of the United
States has been infringed. . . ' 1*

The same tests of common sense and reality must be ap-
plied to the taxing power =3 to the police power, says the
court, speaking by Justice Holmes: “ It is a sufficient answer
to say that you cannot carry a constitution out with mathe-’
matical micety to logical extremes. If you could, we never
should have heard of the police power, and this is still more
true of taxzation, which, in most communities, is a long way
off from a logical and coherent thearyX” °

In general, Justice Holmes has emphasized the point that
the 14th Amendment did not change long standing practices
of the state which were embedded in the law.*® Nor does he
believe that its provisions require sny new procedure ente-
cedent to the levying of taxes. Thus, he says, in answer fo
the allegation that a property owner was deprived of due
process of law ‘becanse he had no hearing before a general

1% San Diego Land & T. Co. va, Jasper, 189 U. 8., 330

1* Paddell vs. New York, 211 U. 8., 448,

% Instance the following statements: Tt would be a surprising
extension of the 14th Amendment if it were held to prohibit the
continuance of one of the most universal and best known distine-
tions of the mediaeval law” (Grant Timber & Mfg. Co. vs. Gray,
238 U. 8, 133). *We cannot wholly neglect the long settled law
and a common understanding of a particular state in considering
the plaintifi's rights, We are bound to be very camntious in coming
to the conclusion that the 14th Amendment has upset what thus
has been establish@d and accepted for & long time” (Otis Company
ve. Ludlow Mfg. Co., 201 U. S.,;140).
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tax law went into effect: “ Where a rule of conduct applies
to more than a few people, it is impracticable that everyone
should have a direct voice in ite adoption. The Constitution
does not require all public acts to be done in town meeting
or®an assembly of the whole. General statutes affect the
person oreproperty of individuals, sometimes to’the point of
ruin, without giving them a chance to be heard. Their rights
are protected in the only way thai they can be in a complex
society, by their power, immediate or remote, over those who
make the Tule.” *

That all local remedies should be exhausted by s plaintiff
before the Federal courts can have jurisdiction of a taxation
case, is the ground of Justice Holmes’ dissent in Raymond
vs. Chicago Union Trans. Co.22 A state board of equalization,
acting on a writ of mandamus from the state supreme court,
had made an assessment, which was proved to be diserimina-
tory. The majority of the Supreme Court held that the act
of the board was the act of the state, end that, being & denial
of equal protection of the laws, it gave jurisdiction to the
Federal couris.

Justice Holmes held that the lower Federal court did not
have jurisdiction, and that the wronged party should have
taken the case to the highest court of the state before the
issues could be raised under the Constitution of the United
States. He cannot believe that the actions, admitiedly uncon-
stitutional, of a subordinate board, can be held to be the final
action of the state, when the highest state tribunal has never
passed upon it.

He hag had a prominent part in expounding the necessary
doctrine that a taking of property without compensation ia
often the mecessary collateral result of otherwise desirable
laws, under the taxing and the police powers. This doetrine,
the inevitable result of the practice of all governmenis in
improving streets, and roads, regulating the building of im-
provements, etc., works an undeniable deprivation of property
to many owners. Indeed, uniform taxes for street improve-

1 Bi-Metallic Invest. Co. vs. State Doard, 233 U. 8., 441.
1207 1. 8., £0; J. Holmes dissenting, 40.
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mente often are levied whera some of the abutting property
is of such a nature that the improvements are of no benefit,
and actually cause a money loss to the owners. Several of
Justice Holmes® statements on this point have frankly justi-
fied the practice on grounds of public policy, notably in the
cases of Martin vs. District of Columbia ?* and Leuisville &
Nashville Ry. Co. vs. Barber Agphalt Company.*

State regulation of the rates of public service corporations
has given rise to bitter litigation under the 14th Amendment
and the obligations of contracts clause of the Constitution.
Without an httempt to discuss the whole subject, it may be
remarked that the Supreme Court has not been inclined to
read implied contracts 'into state and municipal franchises
to public service corporations. A definite bi-lateral confract
must usually be shown the court before it will decide that
the government has contracted away its right to rTegulate
rates, or has in any way encumbered that right.

Naturally, when a confiscatory rate can be proved, the
Supreme Court will give the company relief. Justice Holmes
has expressed views distinct' from those of the court only
rarely in this matter, and ueunally to maintain some related
idea upon which he is everywhere insistent. So, io uphold
the belief that he expresses in every branch of the law, that
the whole includes its part, he dissented in the case of Denver
v8. Denver Union Water Company.?® The water company’s
franchise had expired, but, pending renewal, the company
was designated by muniecipal ordinance as “ without a fran-

12205 U, S., 135.

197 U. 8., 430. Bome of the other cases involving the taxing
power of the States and the 14th Amendment, in which Justice
Holmes has rendered the decision of the court, are: C. B. & Q,Ry.
Co. va. Babeock, 204 U. 5., 585; New York, ete. vs. Miller, 202 T
S., 584; Blackstone vs, Miller, 188 U. 8., 189; Wright vs, Louisville
& N. Ry. Co, 195 U. 8, 219; Gast Realty & I Co. vs. Schneider
Gran. Co.. 240 U. 8., 55; Equitable Life Ass. Soc. vs. Penna., 238 U.
S., 143; Board of Assessors vs. N. Y. Life Ins. Co, 216 U. 8., 51T;
Hammond Packing Co, vs. Montana, 233 T. S, 331; Savannah, ete.
Ry. Co. vs. Savannah, 198 U. 8., 892; Coulter va. L. & N, Ry. Co,,
196 T. S, 599;° Kidd ve. Alabama, 188 U. 8., 730; Missouri vs.
Deckery, 191 U. 8., 1865.

248 U. 8, 178
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chise#and & mere tenant by sufferance of the streets of the
city.” In this situation, the city fixed water rates, which
the company alleged were confiscatory. The majority of the
Supreme Court npheld this view, and declared the ordinance
to.be in violation of the 14th Amendment.

Justice Holmes® dissent is based upon the view that the
company is not compelled by the ordinance to furnish water,
that it may be ordered to stop furnishing water at any time,

. or may cease of its own accord. “ The ordinance of the city
would mean no more than that the company must accept
the city’s rates or stop; and as it could be stopped by the city
out and out, the general principle is that it coufd be stopped
unless a certain price should be paid.”

The habit of many public service corporations, complain-
ing whenever a pew rate is instituted, does not make any
impression upon Justice Holmes. He agrees with the court
10 Tequiring the companies to produce indubitable proof that
the rates are confiscatory, and do not give a fair return.
Alleged discriminations between similar public service cor-
porations in a community must be shown to be based upon
unreasonable premises. The mere fact of discrimination, and
special legislation, is not necessarily enocugh to make the
legislation umnconstitutional under the 14th Amendment.
The legislature which passes a discriminatory law judges
the expediency of it,*® and it is the work of the courfs to
determine, not whether the motive of the legislature was
_proper, but whether there could be any reasonable basis for
the discrimination. If facts showing the lack of this reason-
able basis are not produced, the court is compelled to accept
the judgment of the law-making body. As Justice Holmes
says: “A general law must be judged by public facts, but

'

*s % Byt while there are differences of opinion as to the degree
and kind of discrimination permitted by the 14th Amendment, it is
established by repeated decisiona that a statute simed at what is
deemed an evil, and hitting it presumably where experience shows
it to be most felt, is not to be upset by thinking vp and epumerat-
ing other instances to which it might have been applied equally
well, 8o far as the court can see” (Keokee Comicl. Coke Co. v3.
Taylor, 234 U. S., 224},
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judicially known. Therefore the law must be sustain®d on
this point unless the facts offered in evidence clearly show
that the-exception cannot be upheld. But the local facts are
not before us, and it follows that we cannot say that the
legislature could not have been justified in thus limiting dts
sction” #7 .

The police power, carried out to & very broad scope, tends
0 et P an arhitrary powier in the state to destzoy propetty.
It has been noticed that Justice Holmes has justified the
incidental, and fractional taking of property, under the
police and the taxing powers, as a necessary incident of
government. In his words, “the great constitutional pro-
visions for the protection of property . . . must be taken to
permit the infliction of some fractional and relatively small
losses "without compensation, for some, &t least, of the pur-
poses of wholesome legislation.” *®

But finally the police power shades into the right ef
eminent domain. Certeip things must be taken, or prohibited
by sound publie policy; but when the taking is not merely
incidental, there must be compensation. 8o, in the case of
a Masgsachusetts law which permitted the killing without
compensation of horses with glanders, and under which the
commisgioners destroyed & horse which proved not to have
glanders, Justice Holmes eays, in answer to the question
whether the statute covered such a killing: “We cannot
admit that the Legislature has an unlimited right to destroy
property without compensation, on the ground that destrue-
tion is not an appropriation to public use. ... Wher a
healthy horse is killed by o public officer acling under o
general statute, for fear that it should spread disease, the
horse certainly would seem to be faken for public use as
truly as if it were seized to drag an artillery wagon. The

37 Interstate Consol. Street Ry. Co. va. Maes, 207 U. 8, 79. For
other cases on this general subject, see: Tampa Water Works Co.
ve. Tampa, 199 U. §., 24]1; Northern Pac. Ry. Co. va. N. D, 216 U.
S., 579; Madera Waterworks ve. Madera, 228 U. S,, 454,

32 Interatate Censol. Street Ry. Co. vs. Mass., ibid.
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pulilie equally appropriates it whatever they do with it after-
wards.” #

Again in Massachusetts the Justice drew attention to the
delicate ghading between the cases where compensation is due
and eminent domain is necessary, and those in which publie
policy alone will justify a taking: “ Some small limitations
of previously existing rights incident to property may be
imposed for the sake of preventing a manifest evil; larger
ones could not be except by the exercise of the right of
cminent domain.” *°

Justice Holmes bas held that the power of eminent domain
posszessed by the state can be exercised for a ;ariety of ends.
He has not argued for a strict interpretation of the term
# public use,” holding, generally, that the ideas of the state
legislature as to its meaning should be accepted by thé courts.
“In the opinion of the legislature and the supreme court
-of Utah the public welfare of that state demands that aerial
lines between the mines upon its mountain sides and the
railways in the valleys below should not be made impossible
by the refusal of a private owner to sell the right to cross
his land. The Constitution of the United States does not
require us to say that they are wrong>

The essentially local character of this power is emphasized
in a dissenting opinion: “The fundamenfal fact is that
eminent domain is a prerogative of the state, which, on the
one hand, may be exercised in any way that the state thinks
fit, and, on the other may not be exercised except by an
authority which the state confers.”™ 82

2 }Miller ve. Horton, 152 Mass., 540.

* Rideout va. Knox, 148 Mags., 308 (1839).

81 Strickley va. Highland Boy Gold Mining Company, 200 U, 8., 527.

'3 Madisonville Traction Co. vs. St. Bernard Minieg Co., 196 U. 8.,
239, J. Holmes dissenting,
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CHAPTER VI
RigaTs GUARANTEED BY THE FiesT EIgHT AMENDMENTS

The personal rights guaranteed by the first eight Amend-
ments to the €onstitution have generally been giveg a strict
interpretation by the courts. The Supreme Court has taken
the view that the Amendments were made for a definite
purpoese, which can be ascertained historically; and that
giving effect to this purpose is the duty of the courts, Tn
the cases of the 1st Amendment and the due process clause
of the 5th Amendment, there has been some uncertainty and
wavering on the part of the Supreme Court in defining a
meaning, but, in regard to the other Amendments, a policy
of strict enforcement has been followed.

The expediency of transferring some of the duties of the
courts to the shoulders of administrative officers became ap*
parent when the immigration problem began to assume large
proportions. In particular, the multitudinous cases arising
under the Chinese exclusion acts, would have placed too heavy
4 burden upon the Federal Couris if all of them had been
heard. Therefore, administrative officers charged with the
control of itnmigration were given jurisdiction of inquiries
as to facts, and the power of admission and exclusion of
aliens, The finality of administrative determinations in this
field, when the hearings had been in confermity with common
sense rules of fair play, was upheld.

Justice Holmes has delivered some important decisions,
to he considered later, upholding the action of administrative
officers. In this particular he has abandoned an otherwise
thoroughly consistent stand for the strict interpretation of
the guarantees of the Bill of Rights. The obvious practi(;a.l
necessity for this extension of administrative power needs no
defense, or explanation, other than that given in the opinions
¢ be noted subsequently.

The most important opinions of Justice Holmes, falling
within the Bill*of Rights, are those interpreting thai part

84
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of thes1st Amendment which guarantees freedom of speech
and of the press.

Freedom of speech has been, to him, a phrase having a
practical meaning. He has maintained the attitude that the
question involved in considering elleged restriction upon that
freedom is one degree, and not to he decided upon fictitions
or scholastic hypotheses. He has neither embraced the school
of interpretation which would have the 1st Amendment
prevent only previous restraints upon speech, although he

“was apparently inclined to adopt that view in theory at one
time in his carreer; nor has he held the equally untenable
position that the Amendment gives absolute imhunity from
the consequences of words, no matter what their character.
His position has been on u middle ground, his distinction
between valid and invalid restrictions upon epeech beirg one
of degree, based upon his personsl conception of the location
of,the line where individual liberty and public policy clash,

In all cases in which he has spoken on this Amendment
he has been careful to limit liability for an expression of
opinion to insiances where the speech or publication charged
was, or wag intended to be, an incitement to a breach of the
law, or an undeniable contempt of court. He has been unwil-
ling to allow judicial or legislative action to pass even
glightly beyond the limits of undisputed necessity; and where
he has defected an interference with, or a liability arising
from, speech which is not necessarily wrongful, and not neces-
garily intended to incite to erime, he has upheld individual
rights in emphatic language. “ With effervescing opinions,
as with the not yet forgotten champagnes, the quickest way
to let them get flat is to let them get exposed to the air,” he
wrote to the Harvard Liberal Club on January 12, 1920

In Fox vs. Washington,® there was a unanimous decision,
upholding a state law punishing publications advocating the
commission of any crime, or encouraging or advocating
disrespect for law or for any court of justice,. The jury had
found in the lower court that the publication encouraged and

! New Republic, January 28, 1920, p. 250.
1236 U. 8., 2{3.
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indirectly incited a breach of the laws against indecent ex-
posure. Justice Holmes does not consider the interesting
question of the possibility of raising the 1st Amendment
against a state law, but apparently accepts it as properly
before the court. As to the provisions of the law which
pretend to punish publications advocating disrespect for the
law and for the courts, he says: “ It does not appear and is
not likely that the statute will be construed to prevent publi-
cations merely becsuse they tend to produce unfavorable,
opinions of a particular statuie or of law in general.”

Here there is presented a clear case,—an overt act contrary
to the Iaw,-_and a publication advising the commission of
that act. Though the principal point in the case is too clear
to remark upon, the ingistence with which Justice Holmes
limit® himself in thia opinion is interesting, as ia his intima-
tion that the court could not uphold the other provisions
of the statute. .

In three cases * arising under the Espionage Act of 191%,
decided in March 1919, Justice Holmes, who delivered the
court’s opinion, was cautious in his language and eareful to
assert that a state of war permitted far more extensive restric-
tions upon the freedom of speech than could be properly
imposed in times of peace. Indeed, his opinions upholding
the convictions nnder this act are based on the war power,
Briefly, he shows that doring war Congress has the power
to punigh zctual obstructions to reeruiting and eimilar hin-
drances to the prosecufion of the war. Hence, words actually
hindering recruiting are criminal—an indisputable proposi-
tion of law. Further, since the Espionage Act punishes ¢on-
spiracies to cbstruct as well as the actual obstruetion, and
as the tendency and the intent are the same as if the result
is actually accomplished “we perceive no ground for safing
that success alone warrants makipg the act a crime”*

By this reasoning he upheld, in the Schenck case, punigh-

* Schenck va. U. 8., 249 U. S, 576; Frohwerk ve. U. 8, 248 U. 8.,
204; Debs va. U.S., 249 U. 8., 211,—all decided March 3, 1910,
¢ Schenck va. U. 8, ibid.
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ment Tor publishing and distributing certain pamphlets whose
intent was found to be the obstruction of recruiting,

The Frobwesk case concerned the publication of the usual
anti-army, pro-German propaganda in the Missouri Staafs
Zettung. Conviction was affirmed, though the facts disclosed
o special'eﬁbrt to reach men subject to the draft. “But
we must take the case on the record as it is, and on that
record it is impossible to say that it might not have been

. found that the circulation of the paper was in quarters where
e little breath would be enough to kindle a flame, and that
the fact was known and relied upon by those g,vho gent the
paper out.” ®

In each of these cases, as remarked above, Justice Holmes
set up the circumstance of war rather than any inherent right
of Congress to sbridge the freedom of speech under”other
eircumstances, except those in which it would be criminal by
aualogy with the common law: “ I do not doubt for a moment
that by the same reasoning that would justify punishing
persuasion to murder, the United States constitutionally may
punish speech that produces or is intended to produce a clear
and imminent danger that it will bring about forthwith
cerfain substantive evils that the United Siates constitu-
tionally may seek to prevent. The power undoubtedly is
greater in time of war than in time of peace because war
opens dangers that do not exist at other times.”®

In these majority opinions the Justice might perhaps be
called over-cautious in qualifying his affirmation of the deci-
gions in the lower court: “ We admit that in many places
and in ordinary times the defendants, in saying all that
was said in the circular, would have besn within their con-
stitutional Tights ” (Schenck case) ; “ It may be that all this
might be said or written even in time of war in cirecumstances
that would not make it & crime. We do not lose our right
to condemn either measures or men because the country ia
at war? (Frohwerk case).

* Frohwerk va. U. 8, 240 U, 8., 204.
% Abrame va. U. 8, 250 U. 8., BIG;J Holmes dlssentmg, 624.
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Justice Holmes required, then, these elements to be present
for the valid enforcement of the Espionage Act in the case of
publications, that is: conspiracy, intent, and 2 contemplated
overt act or result over which Congress had the power of
criminal legislation, and thus gained power over the acaes-
sories before.the fact, actual or constructive. It was not the
words, but their reasonable Tesult which made tHe publica-
tions criminal and destroyed their privilege under the 1st
Amendment.

In each of these cases, the evidence appearing on the record
was examined carefully, and the conclusion was reached, as
expressed in the Schenck case, that “ we find ourselves unable
to say that the articles ¢could not furnigh a basis for 2 con-
viction upon the first count at least.”

Justice Holmes found a difference between the questions
presented to the court in the foregoing cases and the one
raised in Abrams vs. United States.” Theretofore, it was the
result that had been held criminal; in the Abrams case he
felt that the uttering of the words themseives, and not any
probable or reasonable result, constituted the crime, There-
fore he dissented from the decision of the court in an opinion
that was widely commented upon by the press of the country,

The facts concerned the publication of two pamphlets, by
unnaturalized Russians. The first was an abusive attack
upon the United States Government, protesting against the
sending of American troops to Russia. It used highly objec-
fionable language concerning the President and the «capi-
talistic government.” The second called attention to the fact
that Russian workmen in American munition factories were
meking ammunition to kill their own relations in Russia, and
called uwpon them to strike in protest against the Govern-
ment’s making war on the Russian revolution. €

The authors of these exhortations were indicted under the
Espionage Act under four ecounts: (1) printing, ete., “ Dig-
loyal abusive efe. language about the form of the government
of the United States” ; (2) “language intended to bring

7250 U. S., 618, J. Holmes disgenting, 624,
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the Government of the United States into scorn, contumely
snd disrepute” ; (3) “language intended to incite, provoke
and encourage resistance to the United States in the war” ;
(4) conspiring “to incite . . . curtailment of . . . ordnance
and ammuniticn.”

Tn both the majority opinion, delivered by Justice Clarke,
and in Justice Holmes’ dissenting opinien, in which Justics
Brandeis concurred, the first two counts of the indictment

' were not considered seriously. The sentence imposed by the
lower eourt was the maximum permitted for any one count,
and the majority opinion in {erms upholds only the third and
fourth counts, leaving the constitutionality of conviction
under the other counts undecided. Justice Clarke limits the
question before the court to a determination of whether, there
was any evidence on which the jury’s finding of guilty under
the third and fourth counts could be sustained. He finds
that there was not only some, but much such evidence.

Justice Holmes dismisses the first and second counts as
unworthy of argument, and proceeds to a discussion of the
fourth. The statute under which the plaintiffs in error were
indicted requires ap intent ip hinder the prosecution of the
war to be shown in prosecutions for inciting strikes. This
intent, Justice Holmes says, has not been proved. In crimi-
nal statutes, words must be used exactly. “ But, when words
are used exactly, a deed is not done with intent to produce
& consequence unless that consequence is the aim of the deed.
1t may be obvious, and obvious to the actor, that the con-
sequences will follow, and he may be liable for it even if he
regrets it, but he does not do the act with the intent to pro-
duce it unless the aim to produce it is the proximate motive
of the specific ect, although there may be some deeper motive
behind.”

If the words of the statute were not used exactly, they
would be absurd.® “It is only the present danmger of im-

8 “T{ peems to me that this statnte must be taken to use its words
in strict and accurate sense. They would be absurd in any other.
A patriot might think that we ware,wasting money on aeroplanes,
or making more,cannon of a certain kind than we needed, and might
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mediate evil or intent to bring it about that warrants Con-
gress in settling a limit to the expression of opinion where
private rights are not concerned.” The publication of a “silly
leaflet by an unknown man ” does not seem to Justice Holmes
to constitute such a present danger. 1f, however, it was pub-
lished for the single purpose of obstruction, it.might be
punishable. That purpose hardly seems fo be present. “To
say that two phrases, taken literally, might import a sug-
gestion of condnct that would have interference with the
war as an indirect and probably undesired effect, seems to
me by no mgans encugh to show an attempt to produce that
effect.”

The intent of the pamphlets was to prevent interference
in the Russian revolution by the United States.

The third count, charging provocation of resistance to the
United States in the war with Germany, must be regarded
in the light of the section of the Espionage Act under which
the indictment is drawn. This section, in Justice Holmes’
view, by its context punishes “some forcible act of opposi-
tion.” There is no hint of resistance in this sense in the
pamphlets.

In this case sentences of twenty years imprisonment have been
imposed for the publishing of two leaflets that I bhelieve the defend-
ants had as much right to publish as the government has to publish
the Constitution of the United States now veinly invoked by them.
Even if T nm technically wrong, and enough can be squeezed from
these poor and puny auonymities to turn the color of legal litmus
paper, I will add, even if what I think the necessary intent were
shown,—the most ‘nominal punishment seema to me ail that possibly
could he inflicted, unless the defendants are to he made to suffer not
for what the indictment alleges, but for the creed that they avow,—

0 creed that I believe to be the creed of ignorance and immaturity
when honestly held, as T see no reason to doubt that it was held
here, but which, although made the subject of examination at the

—

advoente enrtailment with success; yet, even if it turned out that
the curtailment hindered and was thought by other minds to have
been obviously likely to hinder the United States in the prosecution
of the war, no one would lold such conduct a erime. T admit that
my illustration does not answer all that might be said, but it is
enough to show what I think and to let me pass to a more im-
portant aspect of the case. I refer to the lst Amendment to the
Constltutlon that Congress shgll make no law abridging the freedom
of speech.

)
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trial, no bne has a right even to consider in dealing with the charfea
before the court.

Prosecution for the expression of opiniens seems to me perfectly
logical. If you have no doubt of your premises or your power and
want a certain result with all your heart you naturally express
your wighes in law and sweep away all oppoesition. To allow oppo-
sitio by speech seems to indicate that you think the speeck lmpo-
tent, as when a man says that he has squared the circle,,or that yon
do not care whole-heartedly for the result, or that you doubt either
your power or your premises, But when men have realized that
time bas upset many fighting faiths, they may come to believe more
than they believe the very fcundations of their own conduct that
the ultimate good desired is better reached by free trade in ideas—
that the best test of truth is the power of the thought to get ifself
accepted in the competition of the warket; and that truth is the
only ground upon which their wishes safely can be jarried out.
That, at any rate, is the thecry of our Constitution. It is an ex-
periment, as all life is an experircent. Every year, if not every
day, we have to wager our salvation upon some prophecy based upon
imperfect knowledge. While that experiment is part of our aystem
I think that we should be eternally vigilant against attempts to
check the expression of opinions that we loathe and believa to be
franght with death, ‘unless they se imminently threaten immediate
interference with the lawful and pressing purposes of the law that
an immediate check is required fo save the country. I wholly dis-
agree with the argument of the government that the lst Amend-
ment left the common law as to seditious libel in force. History
geems to me against the notion. I had conceived that the United
Statea through many years had shown its repentance for the Se-
dition Act of July 14, 1798, . . . by repaying fines that it imposed.
Only the emergency that makes it immediately dangeroun to leave
the correction of evil couneils to fime warrants making eny excep-
tion to the sweeping command, * Congress sghall make no law abridg-
ing the freedom of speech.” Of course I am speaking only of ex-
preasions of opinion and exhortations, which were all that were
uttered here; but I regret that I cannot puf into more impressive
words my belief that in their conviction upon this indictroent, the
defendants were deprived of their rights under the Constitution of
tha United States.

The test which Justice Holmes has evolved, and by which
he would judge the constitutionality of an attempt to make
speech criminal, that is, whether it “ produces or is intended -
to praduce a clear and imminent danger that it will bring
about forthwith certain substantive evils that the United
States constitutionally may seek to prevent,” is, in the final
analysis, another way of saying that such questions are ques-
tions of fact, and depend for their decision upon the findings
of the judge. By this statement he has enuncjated no new
theoretical principle to guide the nourt in establishing the
constitutionality'of future legislation.
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The position taken by a judge on such questions, meas-
ured by Justice Holmes’ fest, discloses his individual politi-
cal philosophy. The judge wha is ready to find any speech
advocating change criminal under the Espionage Act shows
himself to be a reactionery. The judge at the opposite®end
of the scal? would be a radical. Justice Holmeg’ Tecord on
the Espionage Act cases does not classify him as an extremist.
His steadfast liberality of mind prevents him from seeing
phantoms, and {rom sllowing free speech to be abridged in
any but the most obvious cages. That he could not tee 8
“ present and immediate danger” in the utterances in the
Abrams case does not convict him of radicalism in any form.
It is diffeult 1o escape from the conviction that he foresaw
an yndue exfension of the doctrine of the Schenck case, and
believed that a warning should be sounded before that exten-
gion had gome too far. Public policy and fundamental jus-
tice moved him here rather than strict law.? °

That the 1st Amendment cannot be pleaded as a defense
for words which constitute contempt of court, is 2 general
proposition to which Justice Holmes adheres. However, an
attempt to punish a newspaper by summary contempt pro-
ceedings, long after the occurrence of the alleged contempt,
caused him to protest in eloguent language.’®

In Patterson vs. Colorado,!* a newspaper claimed the right
under the 1st Amendment to prove statements that had been
adjudged contemptuous. This right was denied by Justice
Holmes, who showed that the fact of the truth of a statement
was no defense in the common law of eriminal libel, and
even less in contempt cases at common law. A true pub-
lication which reaches a jury, or a judge, during the trial
of a case, and which wonld tend fo influence them, is a
contempt of court, Courts are liable to any sort of criticism

®See also the dissenting opinions of Justice Brandeis, in which
Justice Holmes concurred, in Schaefer vs. U. 8., decided March 1,
1820; and Pierce va. U. 8., decided Mnrch 8, 1020, These caees
involve convictions under the Espionage Act. Justice Drandeis
reiterates the argument of Justice Holmes in the Abrams case.

3* Toledo Newspaper Co. ys. U, 8, 247 T. 8, 402, 422.

1205 U, 8, 454.
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after the conclusion of a case, buf not during the {rial. Speak-
ing of the 1st Amendment he says: “In the first place, the
main purpose of such constitutional provisions is to prevent
all such previous restraints upon publications as had been
practised by other governments, and they do not prevent the
subsequent punishment of such as may be deemed contrary
to the public welfare.”
In Toledo Newspaper Co. vs. U. 8.,° the judge of the lower
.court used his power fo punish for contempt to prosecute
a newspaper illegally, in Justice Holmes’ epinion. The chief
argument in his dissent here is based upon an Ohio statute,
which limits the power of the court to punish summarily Zor
contempt to * misbehavior of any person in their presence,
or so near thereto as to obstruct the administration of jus-
tice.” The publications punished had appeared in March,
and it was not until September that the judge instituted
summary proceedings and fined the newspaper heavily. The
majority of the Supreme Court upheld the lower court.
Jugtice Holmes says:

When it is considered how contrary it is to our practice and ways
of thinking for the aame person to be accuser and sole judge in a
matter which, if he be pensitive, may invoive strong personal feel-
ing, I should expect the power to be limited by the necessities of the
case ¢ to ingure order and decorum in their presence,’ as it is stated
in Ex Parte Robinson, 14 Wall, 505. . . . And when the words of
the statute are read it seems to me thoat the limit is too plain to
be construed away. . .. Mishehavior means something more than
adverse ecomment or disrespect.

But even if there is an imminent possibility of obstruction,
sk this 5, ffinimnt., Smmedinta wdion, in anbamnlakad, v
summary proceedings cannot come so late ns these. He
continues:

I find it impossible to believe that such a judge could-have found
in anything that was printed even a tendency to prevent his per-

11 This statement was the subject of strong dissent from Justice
Harlan, who saw in it o pernicious tendency to restrict freedom of
speech. Justice Holmes’ position was abandoned in Schenck va.
U. 8. "It well may be that the prohibition of laws abridging the
freedom of specch is not conflned to previcus restraints, although to
prevent them may have been the main purpese ae intimated in Pat-
terson vs. Colorado, . . '

13247 U. 8., 402, dissenting opinion,*422.

7
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formtng his sworn duty. I am not considering whether there was
a technical contempt at common law, but whether what was done
falls within the words of an act intended and admitted to limit the
power of the ecourts. .. I wonld go as far as any man in favor
of the sharpest and most summery enforcement of order in court
and obedience to decrees, but when there is no need for immediate
action contempts are like any other breach of law and should: be
dealt with as the law deala with other illegal acta. Action like the
present, in my opinion, is wholly unwarranted by even oolor of law.

This latter idea is more fully brought out in Gompers vs.
Buck Stove & Range Co.,'* where, speaking for the court, he
sets forth reasons why contempt of court is & crime, and as
such protected by the statute of limitations: “It does not
follow that “contempts of the class under consideration are
not crimes, or rather, in the language of the statute, offenses,
becguse trial by jury as it has been gradually worked out
and fought out bas been thought not to extend to them as
8 matter of constitutional right. These contempts are in-
fractions of the law, visited with punishment ss such. JIf
such acts are not criminal, we are in error as to the most
fundamental characteristic of crimes as that word has been
understood in English spzech.”

In short, the Justice has recognized the necessity of pun-
ishing contempts by summary proceedings; but he has not
sanctioned the attempts to place contempt of court in a class
to itself, and te make it an offense punishable at any time
by the caprice of a single judge. His view is analogous to
that of the criminnl law, where a murderer, caught red-
handed, may be apprehended dead or alive by an officer of
dhe o Juyt nae anpdnead aling Jhe may nat he axeantad
without due trial.

In one of hie latest opinions®® Justice Holmes is found
vigorously upholding the right of the individual and of the
corporation to be protected from illegal search of premises
and the seizure of incriminating or other property. In this
case, the premises of the company were searched by govern-
ment agents without a warrant, papers were seized, copied
and photographed, and finally returned to the owner. On

»
122] T/, 8, 418, .
13 Silvertherne Lumber Co. ve. U, 8., Dee, Jan. 28. 1920.
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the mformation thus gained, charges were brought esainst
the company, which was subpoenaed for the originals, The
question here involved consideration of both the 4th and 5th
Amendments, both the search and seizure, and the use in a
csiminal prosecution of evidence so obtained. Justice Holmes
says, in his majority opinion, from which Chief Justice White
and Mr. Justice Pitney dissented:

The proposition could not be presented more nakedly. It is that
though of course its seizure was an outrage which the government
now regrets, it may study the papers before it returns them, copy
them, and then may use the knowledge that it has gained to call
upon the owners in a more regular form to produce them; that the
protection of the Constitution eovers the physical”possession, but
not any advantages that the government can gain over the object
of its pursuit by doing the forbidden act. .. . It reduces the 4th
Amendment to a form of words. ... The essence of a provision
forbidding the acquisition of evidence in a certain way is that not
merely evidence so acquired shall not be used before the court, but
that it shall not be ueed at all . . . the knowledge gained by the
government’s own wrong cannot be used by it in the way proposed.
5 .

Justice Holmes states further that the rights of an indi-
vidual in this regard are no more that those of a corporation.
This decision extends the exemption of corporations slighily
beyond the dictum of Hale vs. Henkel,»® and establishes a
definite procedent in terms. . However, where search is by
warrant, there is no constitutional objection to the use of
evidence obtained during it.17

The most important clause of the Fifth Amendment, the
Due Process Clause, has been treated elsewhere, as it applies
to the guarantees provided citizens of the United States.
Here it will’ be necessary only to examine the cases where
aliens are involved. As it happens, Justice Holmes® opinions
on this precise point have been confined mainly to Chinese
exclusion cases.

/The guarantes of indictment by grend jury is involved
in only one of his opinions,*® where he speaks for a unani-
mous court in holding that proceedings were in proper form
and preserved the constitutional rights of the prisoner when

10901 U. 8., 43.
17 Sehenck vs. U. 8., Dec. March 3, 1019,
18 Breese va. Dickerson, 228 U,:5.7 1, 10.
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the Tereman handed an indictment to the judge in®open
court, though the jury was in another adjoining room.

Though latest in date, Tiaco vs. Forbes'® sets forth Jus-
tice Holmes adherence to the doctrine that alien deportation
proceedings ere by their nature properly brought before ex-
ecutive officers. “It is admitted that sovereign states have
inherent power to deport aliens, and seemingly thaf Congress
is not deprived of this power by the Constifution of the
United States. (Fong Tue Ting vs. U. 5., 149 U. 8., 698,
707, v28). . . . Furthermore, the very ground of the power
in the necessities of public welfare shows that it may have
to be exercised in a summary way through executive officers.”

It has fallen to Justice Holmes to voice the opinion of
the Supreme Court in two Chinese deportation cases which
have gdne far to settle the authority of administrative officials
to decide finally on the merits of claims to admission by
aliens, and to exclude by administrative processes those who
claim United States citizenship, if such citizenship is not
established to the satisfaction of departmental officers after
an inguiry which does not plainly deny due process of law.

Tn T. 8. va. Sing Tuck,* a Chinaman who claimed United
States citizenship, applied, during the course of proceedings
before immigration officials, to a Federal Court for a writ
of Habeas Corpus on the ground that the immigration officials
had no final authority in his case. The specific question
wag not decided by the court, it being held that the adminis-
trative process must he carried through until the Secretary
of the Treasury had definitely decided against the petitioner.
At that time a petition for Habeas Corpus would be enter-
tained by the Federal Court, which would decide whether the
Secretary’s decision was final as fo those claiming (:1t1zensh1p,
ag it was to aliems.

By this case the way was opened for U. 8. vs. Ju Toy.*
The facts were similar to those in the Sing Tuck case, with
an additional step of an appeal to the Secretary of Corumerce,
whno had ruled against the appellant. There was a petition

¥
10228 U. S, 549. 19194 Y. S, 161. 2198 U. 8, 253.
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for a’writ of Habeas Corpus, and three questions were“certi-
fied to the Supreme Court by the lower court. The two of
them which are important were: (1) Should a Federal Court
grant Habeag Corpus in the facts alleged, i. e., statement
of® citizenship, with offer of no new proof; (3) Should the
decisien of the Secretary of Commerce and Laber be regarded
as final when citizen is at bar, or one claiming citizenship,
it not being alleged in any of the three questions that anything
irregular or unfair was done at azy of the hearings granted.

The opinion of Justice Holmes holds that the first question
is answered by U. S. vs. Sing Tuck: “ A petitipn for habeas
corpus ought not to be enterteined unless the court is satis-
fied that the petitioner can make out at least a prima facie
case.” The Justice goes on to say: “This petition ghould
have been denied on this ground, irrespective of what more
we have to say, because it alleged nothing except citizenship.
I7 disclogsed neither abuse of authority nor the existence of
evidence not laid before the Secretary.”

+ As to the broad question of whether the decision of the
Secretary is conclusive here, the opinion states that the
Chinese Exclusion Act purporls to make the Secretary the
final judge “as well when it is citizenship as when it is
domicil, and the belonging to a class excepted from the ex-
clusion acts ™. . . .

The statute has been upheld and enforced. . . . But the relevant
portion being a single section, accomplishing all its results by tke
same general words must be valid ‘-as to all that it embraces, or
altogether void. An exception of = class constitutionally exempted
cannot be read into those general words merely for the purpose of
goving what remains.

The petitioner, although physically withir our boundaries, is to
be regarded as if he had been stopped at the limit of our jurisdie-
tion, and kept there while his right to enter was under debate. If,
for.the purpose of argument, we assume that the 5th Amendment
applies to him, and that to deny entrance to a citizen is to deprive
him of liberty, we nevertheless are of opinion that with regard to
him due process of law does not raquire judieial trial,

In both of the above cases it iz important to note that
there is no sllegation of improper hearing, or of any irregu-
larities on the part of the immigration officias. In the final
opinion which Justice Holmes pronounced in this class of
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casesin Chin Yow vs. U. 8,22 & Chinaman claiming cidizen-
ship had gone through all stages of the prescribed procedure,
and was being held for deportation. He petitioned for a
writ of Habeas Corpus, alleging that he had been arbitrarily
denied a proper hearing, that he was prevented from obtain-
ing testimony on his own behalf, and that he could prove
his citizenship on the merits. ¢

Justice Holmes holds that if & writ is granted the issue
must be confined to the allegation of the denial of a proper
hearing. If this be digproved, the merits certainly eannot
be taken np., The jurisdiction of the cireuit court is estab-
lished only by proving the fact of a hearing denying due
process of law. But, supposing that the allegation can be
proved. Can Habens Corpus then give him the hearing on
the merits which he has been denied?

As between the substantive right of citizens to enter and of per-
sons alleging themselves to be citizens to have a chance to prave
their allegation, on the one side, and the conciusiveness of the com-
missioner’s fiat, on the other, when one or the other must give way,
the latter must yield.” In such a case something must be done, and
it naturally falls to be done hy the courts. In order to decide what,
we must analyze a little,

If we regard the petitioner, as in Ju To¥y's case it was said that
he should be regarded, as if he had been stopped and kept at the
limit of our jurisdiction (198 U. 8, 263), still it would be difficult
to say that he was not imprisoned, theoretically as well as practi-
cally when to turn him back meant that he must get into & vessel
against his wish and be carried to China. The case would not he
that of a person simply prevenied from going in one direction that
he desired and has a right to take, all others teing left open to him,
a case in which the judges were not unanimous in Bird vs. Jones,
7, Q. B, 742. Dut we need not speculate upon niceties. It is true
that the petitioner gains no additional right of entrance by being
allowed to pass the {rontier in eustody {or the determination of hia
cage, But, on the question whether he is wrongly imprisoned, we
must look at the actual facts. De facto, he is locked up until car-
ried out of the country against his will.

The petitioner then is imprisoned for deportation without, the
process of law to which he is given a right. Habeas Corpus is the
usual remedy for unlawful imprisonment. But, on the other hand,
a8 yet the petitioner has not established his right to enter the coun-
try. He is imprisoned only to prevent his entry, and an uncon-
ditional release would make the entry complete without the requi-
site proof. The courts must deal with the matter somehow, and-

there seems to be no way so convenient as a trial of the merits
L

1#208 U. 8, 8
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before® the judge. If the petitioner proves his citizenship, aidonger
restraint would be illegal. If he fails, the order of deporiation
would remain in force.

Sustaining the contention that the upholding of & de-
fepdant’s plea of limitations in 2 criminal case goes to the
merits and is jeopardy, the decision delivered by Justice

. . = s - .
Holmes'ixt U. 8. vs, Oppenheimer *® is interesting in part:

It cannot be that the safeguards of the persom, so often and so
rightfully mentioned with solemn reverence, are less than those
that protect from a liability in debt.

The snfeguard provided by the Constitution against the gravest
abuses has tended to give the impression that when it did not apply
in terms, lhere was no other principle that could, But the 5th
Amendment was not intended to do away with what in the civil law
is & fundamental principle of justice {Jeter vs. Hewitt, 22 How.
353, 364) in order, when & man once has been acquitted on the
merita, to enable the government to prosecute him a second time.

In Kepner vs. United States,® Justice Holmes dissented
from the court’s decision on grounds that, at first glance,
seem to be novel and difficult to explain, In this case, Kepner
had been tried by an inferior court of the Philippine Islands
for a criminal offense, and had been acquitted. The trial
had not been before a jury. The government had appealed,
and the Supreme Court of the Philippines had reversed the
decigion, finding Kepner guilty end imposing sentence.

The majority opinion held that the first frial had con-
stituted jeopardy. “The weight of authority, as well as
decisions of this court, have sanctioned the rule that a person
has been in jeopardy when he is regularly charged with a
crime before a tribunal properly organized and competent to
try him; certainly so after acquittal.”

Justice Holmes, who was joined in his opinion by Justices
White and McKenna, upholds the view that the government
constitutionally may be given the right of appeal in criminal
cases, whereby errors of law in the lower court may be
corrected, and a new trial ordered. He states that new trials
are not to be differentiated from retrials, and that it is well

established that, in proper cases, the latter are constitutional.

2242 U, S, §5.
#1195 U. 8, 100,
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The Yopardy, from this point of view, is a continuin? one,
and doos not cease with the erromeous verdict of the lower
court, or become double when the appellate court orders a new
trial. The constitutional prohibition against double jeopardy
is to be interpreted as excluding a totally new case from tril
where a man has once been tried on the same fagts. Tt is
intimated that an accused may be tried as mony times in
the same case ag there are errors of law. There have been no
fundamental cases on the point of self-inerimination ¢n which
Justice Holmes has expressed an opinion. One interesting
statement of p phase of the question is to be found, however,
in Johnson vs. United States.?® The plaintiff in error had
been & defendant in bankruptey proceedings, during which
his books were transferred under the law to a trustee. Evi-
dence of his fraud was found in these books, he was charged
with it in a criminal proceeding, and his books were offered
in evidence against him. He was convicted, and appealed,
claiming that the use of his books was equivalent to enforced
self-incrimation cortrary to the 5th Amendment. In his
opinion, Justice Holmes says: “ A party is privileged from
producing the evidence, but mot from its production. The
transfer by bankruptcy is no different from a transfer by
execution of a volume with & confession written on the fly
leaf”

Further, the criminal cannot protect himself by getting
legal title to his books. He must have both title and posses-
gion. While he himself retains the evidence he is protected,
not otherwige: “If the documentary confession comes to a
third hand aelio tntuilu, as this did, the use of it in court
does not compel the defendant to be a witness against himself.”

The depositing of a bankrupt’s books with a receiver is
not repugnsnt to the 5th Amendment because information
may be got from them that will lead to investigations into
the criminal acts of the bankrupt, and because the likely
result of such investigations will be eriminal prosecution.

12228 U. B, 457"
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“It io one of the misfortunes of bankruptey if it fllows
crime‘” 26

In a case where a coat was tried on a prisoner in court
to prove that it fitted him, and therefore belonged to him,
Justice Holmes said: %" “ But the prohibition of compelling
8 man in g criminal court to be o witness against himself
is a prohibition of the use of physical or moral compulsion
to extort communications from him, not an exclusion of his

, body as evidence when it may be material.”

The fact that an official of & corporation had produced
evidence from his books, under & subpoena and a legal guar-
anty that he would not be prosecuted as a result of such
evidence, does not privilege him against prosecution as an
officer of the corporatlon for other transactions concermng
which he had given no testimony.?®

Justice Holmes led four dissenting justices in attacks on
the majority opinions in two recent cases in which the re-
quirement of the 6th Amendment is raised, that the trial of
6 criminal case must be by a jury “of the State and district
wherein the crime ghall have been committed, which distriet
ghall have been previously ascertained by law.”

In each case the prosecution was for conspiracy, the trials
taking place where the overt acts in pursuance of the con-
gpiracy were committed. The majority opinions held that
the place of the overt act was the place of the conspiracy,
and that the courts at the place where the acts were com-
mitted therefore had juriediction over the conspiracy. In
Justice Holmes” view, and in the views of Justices Lurten,
Hughes and Lamar, this is 2 plain misconception of the law,
and there is no jurisdiction over the conspiracy given by
the locus of the overt act. He says:* “ But when they are

*° Matter of Harris, 221 U. 8., 274, 279. 8es Schenck va. U. 8.,
Dec. March 3, 1919, which cites Holt va, U. 8, a8 authority for hold-
ing that “ihe notion that evidence even directly proceedmg from
the defendant in a criminal proceeding is excluded in all cases by
the 6th Amendment is plainly unsound.””

*7 Holt ve. United Btates, 218 U, 8, 245, 253, 254

*2 Heike vs, United States, 227 U. S 131

* Brown ve. Elliott, 225 U. B,, 392,
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punished for being and not for doing, when the offense con-
sists in no act beyond the osmose of mutual understanding,
they should be punished only where they are,—only where
the wrongful relation exists. . . . It does mnot follow from
the defendant’s Liability in Omaha for certain results of their
conspiracy that they can be tried there for the conspiracy
itself.” "

In the other case,® the same idea is expressed: “ The
Constitution is not to be satisfied with a fiction. When a
man causes an unlawful act, &s in the case of & prohibited’
use of the mails, it needs no fiction to say that the crime
is commiited at the place of the act, wherever the man may
be, Re Palliser, 136 U. 8., 257. . . . But when the offense
consists solely in a relation to other men with certain intent,
it is’pure fiction to say that the relation is maintained and
present in the case supposed.”

In a comparatively recent interpretation of the 8th Amend-
ment,® forbidding “cruel and unusnal punishments,” the
Supreme Court avowedly extended the previously understood
meaning of that clause to a totally new significance, and
egtablished a precedent of a far-reaching importance. Justige
White, Justice Holmes concurring with him, held a strong
dissenting opinion, combatting the extemsion, and limiting
the scope of the Amendment to its former meaning, that is:
bodily torture or other punishments physically inhuman. The
court’s opinion included, under the prohibition, punishments
that in the judgment of a court were not apportioned to the
seriousness of the crime, or were “ecruel and unusual” on
account of length of sentence, attendant conditions, and
severity. Such an interpretation is justified by analogy with
the extension over mere words of the 14th Amendment and
the Commerce Clause made by the Supreme Court in:the
past. Justice White’s opposition to this reasoning is founded
upon the facts in regard to the 8th Amendment which are
revealed by history, namely, that it was meant only to apply

* Hyde va. Uzited States, 225 U. 8., 347,
1 Weems vs. United Stater, 217 U. 8., 348, 382,
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to plznishments that were cruel and unusual physicall)y, and
that since the Declaration of Rights of 1688-1689, this mean-
ing of the words has been accepted by legislatures and courts.
He can find no warrant for such an unforeseen enlargement
of the power of the courts. In concluding, he states that
the greatost benefit from the Constitution comes from its
general terms, which have allowed expansion; bul that the
court has always defended the iden that these general terms
ghonld not be made fo include things that obviously are not
mean to be covered, no matter how pressing otherwise.

This latter reasoning is consistent with Jugtice Holmed’
declared principles of constitutionsl interpretation. He does
not limit the Constitution to the words, or the exact picture its
framers had in mind; but inguires what kind of evils they
strove to prevent, not what specific evil. In other words, it
is something of Marshall’s method,—would the framers have
changed the words of the clause if they had been confronted
with the present case, so as to exclude it? The answer of
Justices White and Holmes is that they would thus have
changed the wording of the clause, since nothing in the
history of the antecedents of the clause, or of the legislation
ehacted without its having heen raised, gives ground for the
belief that it simed at the prohibition of anything except
physical tortures.

It seems, indeed, that the decision of the court was a very
wide departure from established precedent, which, though
doubtless salutary in this case, gives to the courts a new veto
power over legislative discretion in the matfer of criminal
law, a power construed out of the thin air of expediency into
the 8th Amendment.
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STUDIES IN'THE HISTORY OF MEDIAEVAL SCIEKCE,
by Charles Homer Haskins

Based upon years of research in Enropcan manuacript collections, this
work diseusses the science of the Arabs and its transnission to western
Europe; the Greek phase of the mediaeval scientifie renaissance; the
Sicilinn court of Frederick IT on its selentifle side as the meeting peint
of these Arabic and Greek eurrents; and, in a final section, the intro-
duction of thd zbacus into the English exchequer, Syrian astronomy
and western falconry, and a list of text-books in use at the close of the

twelfth century. $6.00.

ORIGINS OF THE WAR OF 1870, by Robert H. Lord

Professor Lord has recently had the opportunity of using and tran-
seribing in full the seven volumes of documents in tht arehives of the
German Foreign Office which contain the Germszn official record of the
diplomatie crisis leading up to the outbreak of the War of 1870. Save
for rare exceptions, these documents have never hitherte beep printed
but they aro now published in eafenso. As an introduction Professor
‘Lord has reiraced the histery of the crisis in the light of the mass of
new gources. $3.50.

HISTORY OF THE UNITED STATES POST OFFICE TO
THE YEAR 1829, by Wesley E. Rich

Ssarcely and activity of the Federal government so intimately affects
the life of the ordinary citizen s the service of the Pest Office Depart-
ment, the early history of which is here recounted with a fullness that
ensures an instrucilve and entertaining bogk. The quaint regulations
the author eites from time to time, the numercus quotations he brings
forth from old manuseript letters and reports, even his discussions of
finaneial operations and of polities, are full of the homely detail that
makesg the past vividly alive again. $2.00.

EARLY ECONOMIC THOUGHT, edited by Arthur E. Monroe

# Professor Monroe is to be congratulated npon providing for the nse
of students of the history of economies a very useful eompilation. . . .
The volume will serve a useful purpose and is warmly to be welcomed,
espeeiplly beeanse the translations are well done—DIoliticel Science
Quarterly.

“The selections are well chosen, always extensive cnongh to give an
adequate idea of the author’s style and thonght, and several of them
are egpecially weleome because they have hitherio heen innccessible to
most of us*—American Economic Review. $3.50.
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1900. Jamres Morron CatLamax. The Diplomatic History of
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'ECONOMIC TRACTY

The Johna Hopkins Press invites subscriplicns to, a reprint of four im-
porteat economic egsays of the seventeenth century, to be issued comsecu-
tively under the editorial direction of Professor Holla.nd'er:—-

A Treatise of ine Canker of England’s Common Wealth. By GEBEARD OE
Marynes. London, 1601,

A Discoursa of Trade from England tnto the East Indies: Answering to
diverse Objections which are usually made againat the same. By
THoMAR MyuN. London, 1821

The Treastire of Traffike, Or a Discourse of Forraigne Yrade. By Luwea
RoBEeTa, London, 1641.

Brief Observations concerning Trade, and Interest of Money, By Josms
CHmp.  London, 1668. ’

Of the tracts heretoforé printed, a limited number can yet be obtained
as follows. As the editions approach exhaustion, the prices indicated are
likely to be Increased without nofice:—

Asgill, “ Beveral Ascertions Proved ” (London, 1686}, Price, 50 cents.
Barbon, “ A Discourse of Trade” (Londen, 1690), Price, G0 cents.
ﬁ:ﬂ:eley, “ The Querist ”: Parta I, I, III (Dublin, 1735-37), Pries, $1.00.
Fauquier, “An Fssuy on Ways and Means ™ (London, 1756}, Price, 50 cents.
Fortrey, * Englands Interest Congidered » (Cambridge, 1883), Price, 50 cts.

Longe, “A Refutation of the Wage -Fund Theory * (Londom, 1866). (Cut
of print).

Maltkus, “An Inquiry inte the Neture and Progress of Remnt* (London,
1815). (Out of print).

Massie, “ The Natural Rate-of Interest” {London, 1780), Price, 50 tenta,
North, “ Discourses upon Trade” {Loudon, 1691), Price, 50 cents.

Ricardo, “ Three Letters on ‘ The Price of Gold’” (London, 18U9). (Cut
of *print).

Vanderlint, *“ Money Answers All Thirigs” (London, 1734}, Price, $1.00.

West, “Essay on ihe Application of Capital to Land” (London, 1815).
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IN?TITUTE FOR GOVERNMENT RESﬁARleI

.

WASHINGTON, D. C.

The Institute for Government Research is an association of citizena for
co-operating with public officials in the seientific gtudy of gavernmentywith
a view to promoting efficiency and econcmy in ite operations and advancing
the science of administration. It aims to bring into existence such inform-
ation and materials as will aid in the formation of public opinion and will
assist officials particularly those of the National Govermment, in their
efforts to put the public administration upan & more efficient basis,

To thia end it seeks, by the thoroughgoing stndy and examination of the
‘best adminigtrative practices, public and private, American and foreign, to
formulate those principles which lie at the basia of all sound administra.
tion, and to determine their proper adaptation to the specific needs of our
public administration.

STUDIES IN ADMINISTRATION.

The System of Financial Administration of Great Britain. By . F.
Willoughby, W. W. Willoughby, and 8. M. Lindsay. 378 pp. $3.

The Budget. By Reng Stourm. T. Flazinski, Translator; W. F. Mc-
Caleb, Editor. @48 pp. $4.

b
The Canadian Budgetry System. By H. C. Villard and W. W.
Willpughby. 380 pp. %33.

The Problem of a Mational Budget. By W. F. Willoughby, 234 pp. $a.

The Movement for Budgetry Reform in the States, By W. F. Wil-
loughby. 268 pp. §3.

Teachers’ Pension Systems in the United States, By Paul Studensky.
474 pp. $3.

Organized Efforts for the Improvement of Methods of Administration
in the United States. By Gustavus A. Weber. 408 pp. §3.

The Federal Service: A Study of the System of-Petaonnel Adminig-
tration of the United States Government. By Lewis Mayers.
624 pp. $5.

The Reorganization of the Administrative Branch of the Natxona]
Government, By W. F. Willoughby. 314 pp. $3.

The Development of National Administrative Organization in the
United States, By L. M..Short. 532 pp. $5.
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PRINCIPLES 'OF ADMINISTRATION.

Principles Governing the Retiremert of Public Emplayees.
Merla.m. “508 pp- $3.

By Lewis

Pnncmles of Government Purchasing. By Arthur & Thomas.

200 pp- $3.

Principles of Govermment Accounting and .Reporting. By Francis

N Oakey, C. P. A. 082 pp. $5.

Principles of Personnel Administration. By Artlur W. Proctor.

256 ppa $3.

SERVICE MONOGRAPHS OF THE TUNITED STATES GOVERNMENT,
giving in deiail the history, activities, publications, ete,, of the several

Administrative Federal Servicea.

*Sold only with complete sets. o
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4, The Alaskan Engineering Commission. 134 pp. $L
5. The Tariff Commission. 84 pp. $1.
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%. The Federal Trade Commission. 92 pp. $l.

8, The Steamboat-Inspection Service. 142 pp. $1.
8. The Weather Bureau. 100pp. $1.

10. The Public Health Service. 312 pp. §2.

11. The National! Parks Service, 134 pp. $1.

12. The Employ¢es' Compensation Commission. 93 pp. §1.
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15, The Bureau of Navigation. 136 pp. $1.
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19. The Railroad Labor Beard. 94 pp. $1.
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*X, Town end Ogunty Guverpment in the Colonies, By E. CHANFING.
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THIRD BERIES.—1835.—$1.00.
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L Duich Village Commaunities on the Mudsen River. By I. Errixa.

W-III. Town Gevernment in Rhode Island, Ry W. E. FosTen—The XNarragaoweatt
Planters. By Epwarp CliaNmiva. 60 cents
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VII-VIII.IX. The Land Questlon in the Uaited Btatss, By 8. Sato. #1.00.

X. Town end City Government af New Haver. Ky (. H. LRYERMORB. 50 cents.

XI-XII. Zand Eystem of the New England Celonies. By M. Eargsrod. 50 cents,
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1.IL Gity Government of Philedslphia, By E. P. ALLIFSoN and B. PENROBE. 560 renta
TI. City Government of Beoston. By Jimmes M, BuvoBEE. 25 cenia
*IV. Clty Government of At. Louls., By MaRSHALL 3. SWow.
V-¥V1, Local Government in Qanads. Hy Jomuw Ozonad Boumimor, 50 cents,
VII. Effect of the War of 1512 upen the Amsrican Unlon. By N, M., BUTLER. 25 centa
VIII. Notes on the Litarature of Charities, By HrnbEAT B. Anime, 25 centa
IX. Predictiens of Hamilten and De Teocgueville. By Jamps BricE. 25 centa
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XI. Baminary Libraries and Univeraity Extension, Ry H. B. ADams. 25 centa,
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I. Arncld Toynbee. By F. (. MoNraaun, 50fvents.
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v-v1. The Study of History In Germany and France. By P, Frepericq. #1.00,
VII-IX. Progrers of the Oolored Pavpls of Maryland, By J. R Phackerr. $1.00.

*X. The Study of Histery In Belgium wnd Holland. By P, FRIprrice.

XI XII. Bominsry Notes on Hirtoricel Literature. By H. B. ADAMA and others. 50 cents.

NINTH EERIFS.—1891.
. (Yolome eold oply with complate set)
*III, Government of the United Siates, By W. W. WiLLovarny and W, F\ WiLLoocHsY.
III-IV. Univeraity Edncatien In Maryland. Ky B. O, STEINER.—Ths Johus Hopkiny Uni-
veralty (1870-1891). By D, C. Gnman. 50 cents.
*V_V1. Municipal Tnity in the Lombard Commures. By W. K. VJILLIAMS.
VII-VIII. Public Lands of the Roman Republic. By A. BrarnzreoN. 76 cents
*IX. Comstitutional Development of Jepan. By T. ITENicA
*X, A History of Literla. By J, H. T. McPHERSCN,
XI-XII. Thae Indlan Trads in Wiscemein. By F. J. Terxer. 5t cents.

TENTH EERIES.—1362.—34.00. P
I. The Bishop Hill Colomy. Ry MicuaprL A. MIEREELSENK. 50 cenis,
TI-III. Church and Stats in New Enpland. By Pavl E. LavER. 00 centa,
IV, Chureh and State in Maryland, Dy Geongp PETRIB. 50 cents.
V—VI. Eeoliglous Developmert of MNorth Carclina. By 8, B. WeEEs. 80 cents,
VII. Maryland's Attituds in the Btruggle for Caneda. By J. W, Briek, 60 centm.
VII-IX, The Quakers [n Fennaylvanla. Ry A. C. APPLEOARTH. 75 cents,
X-XI, Columbus and his Discovery of America. By H. B. Apams and H. Woop, 50 otn
XYI. Causes of the American Revclation. By J. A. WooDRURN. 50 cenfa

ELEVENTH BEEIER.-—1893.—%4.00.

Wa Hoelal Condition of Labor. By E. R. L. (ouLn. 50 cents.

. The World's Representative Agsemblies of To-D'ay. By E. K. ALDEW. 50 centa.
ITI-IV. The Nagro in the Dristrlet of Columbla. By Epwand Ivare  $1.00,

¥-VI Church and Btate iz North Carolina. By StErrew B. Wrera, 60 cents,
VII-VIII. The Condition of the Western Farmsr, etc. By A. F. BerrieY, $1.00.
IX-X. Hlatory of Slavery In Cronecticut. By BekNake C. 9rEmeER. 75 cents.
ET-XI. Lecal Government in the Bauth. By E. W. Beumis and others. $1.00.

TWELFTH SERTES.—1804.-—%$4.00.
I-TI. Ths Cincinneti Eouthera Rallway. DBy J. H, Horrinper. #$1.00.
ITI. Constitutional Beginnings of Worth Caroline. Hy J. 8. Bameert. 60 rents
IV. Btruggls of Dissenters for Toleration in Virgirla. By H, R. Mcltwalwe, B0 cents.
V.VI-VII. The Carvlina Pirztes and GColenlal Commerce. Dy 5. O. HuoHsor, $1.00.
VIII-IX, Reprosentatlon and Buffrage in Massachusetts, By O. H. Hu¥Nms, 60 centa
X. Engiish Ipstitotions and the American Indian. Dy J. A, JaMes. 25 cents.
XI-XII. Tuternational Beginrings of the Congo Free State, Dy J. 3. Repves, B0 cents

THIRTEENTH SERIEB.—1893.—%4.00.
I-T1. Government of the Colony of Sonth Carelima. By B, I, WrItwey. %5 centa
JTI1.IV. Early Reletlona of Maryland and Virginia. Ry J. [I. LiTiRE 50 cents.
V. The Rise of the Bleameral Systemn in America. By T, I, Momaxn., BC cents.
VI-VIh Whita Sarvitude in the Calnny of Virginia. By J. O, BaLuinH, 50 cents.
VIII. The Genesis of Callfcrnia’s First Cenatitution. By R, D. Homr, 50 centa
IX. Henjamin Franklin as an Econcmist. By W, A. WEZEL, 50 cents :
X. The Provisional Government of Meryland. By J. A, SicvER, §0 centa,
XT-XIT. Government and Religion of the Virginia Indiana. By 8. R, HENDREN. 50 cents.

FOURTEENTH SERIES.—18%8.—$4.00.

1. Gonmstliutional History of Hawall. By Hexny E. Crimsena, 25 cents.

II, City Government of Baltimors, By Tuapprus P. ThoMis. %5 cenis,

II. Colonial Origins of New Exngland Senztes. By F. L, Riirv. 50 cents,

IV-¥. Bervitude Lo the Coleny of North Caroline, By J. 8, Basszrr. &0 cenls
VI-VIL Rapresentation in Virginia. By J. A, C. CHanDLER, 50 cenis.

VIII. History of Taxation in Conmestlent (16361778}, By F. R. Jowms, 60 conts,
IX-X. A Etudy of Slavery in New Jersey. Ry IlzFry 5. Coorey. 60 centa
XI-XIH, Chuses of the Maryland Revolution of 168%. Dy F. E~Srirke. 50 cents

ix,



FIFTEENTH SERTES,—1897,—$4.00,

I-TI. The Tobacoy Indnstry in Virginia @lnce 1860. By B. W, AmNoip. 60 cents
TI1-V. aBirast Railway Systema of Philadelphia. Dty F, W. SrEms. »75 cents
V1. Danisl Raymond.. By O, P, Ny, 50 cents,

VIL-VIII, Economia Histary of B, & O. BE. By M. BriENzrEIN. &0 cerls.
IX. The Soi*h American Trade of Bnldmnra. gy F. R. Rorier. 50 cents.
X-XI. Btata Tax Commissions In the United Stater. By J. W. CHaeMiN. 50 cents.
EIl. Tendencies in Amerlean Econemie Thought. By 5, SHEawoon. Z5 cents

BIXTEENTH BERIES,—1E898,—$4.00.

J-IV. Tha Natitrality of the Amarican Lakes, ate. By J. M. Cirraman, $1.25. Glnf.‘h R1.50
V. West Florida. Hy H. E. CuaMBZra, Z5 cents.

‘'¥I. Anti.Blavery, Laaders of North Carolina. By J. 8. Basserr. 50 centa

VII-IX, Life and Administration of Bir Robert Eden. By B. O, StEINEz. $1.00.
X-XI, The Transitiod of Narth Carolina from a COoltmy., Ry E. W. S¥ra. G0 centa.
XTI, Jared Sparks and Alexis Ds Tocquerille. By II. B. Apams, 25 cents.

BEVENTEENTH SERIES.—1809.—§4.00.

I-TI_III. History of Stats ¥Bankizg in Maryland. By A. O. BRYAN. §1.00.

IV-V. The Know-Nothing Party in Maryiand, By L. F. Boumeoxenisn., 76 centa =
V1. The Labadist Colony in Margland, By B. B. JiMrs. B0 cents.

WII-VYIII. History of Blavery in Morth Carolina. By J, 8. BassErr. 75 cents.
IX-X-XI. Davalopment of the Chaszpeake & Okio Cazel. Ry G. W, Ward. 75 cents.
XIY, Public Educatizmel Work in Ealtimore. Dy Hexpprt B. ApaMa, 28 cenmta

EIGHTEENTH SERIES.—1904.—%$4.00.

I-IV. Studies {n State Taxation. Edlted by J. H. HOLLAXDER. FPaper $1.00; eloth 81.25.
¥-VI, The Colonial Executive Prior to the Restoration. By P, L. Kave. 50 cents,
VII. Constidution and Admieslon of Iowa Into the Union. By J. A. JaMes. 30 cents
VITI-IX. The Church pnd Popular Edueation. By H, B, Apame. 50 cents

X-XII. Esliglons Frosdom in Virginia; The Baptists, By W. T. THom. 75 cents.

WINETEENTH BERIES.—1901.—$§4.00,

-
T-ITI. Amoeriea in the Pasific and the Far East. By J. M. CALLaHAN. 75 eents
IV-¥, Btats Activities in Relation te Iadvor, By W. F. WILLOUGHBT. &0 cents.
VI-VTI. Histery of Suffrage in Vieginia. By J. A. €. CHANRDLER. 60 cents.
VIO~TX. The Maryland Comatitutilon of 1364° By W. 8. MvEms. 0G0 ceals,
X, Life ¢f Commitsary James Blalr. Ry D. B, MorTLEY. 25 cents,
XI-XII. Gor. Hicks of Maryland mad the Civil War. DBy G. L. Ripcrrrn, 50 cenis

TWENTIETH SER1ES.—1902,—$1.00. ;:%

I. Wexntern Maryland in the Mevolutien. B; B. 0. Srrixer. 50 centn.

TL-IIT, Hiate Banks since the Matlonal Bank Act. By G. B, Barwzys, 60 cen

IV. Early Eistory of Internal Improvement In Al;!.baml By W. E. M,m-rm BD cents.
*9-vI, Trust Companiea in the United States. By GEores Carox.

VIL VIII. Tha Marplend Censtitution of 1881, By J, W, Haimny. 50 cenld.

IX-E. Political Activities of Phillp Freneau. By #. E. Formaw. G0 cents.

X1 XII. Contlnental Opinien on a Middle Eurcpean Tariff Union. By G. M. F1sE. 80 ctu.

TWENTY-FIRST SERIES.—1303.—§2.00,

o[-II. The Wabash Trade Ronte. By K, J. BENTON,

ITI-TV, Intsrnal Imprevemecnts in North Garsliad. By 0. [ WpivIr. 50 cents.

V. History of Japanege Paper Currency. Dy M. Takami 30 centa

VI-VII. Econemirs and Pnlitics in Maryland, 1720-1760, and the Pablic Services of Daniel
Dulauy the Eldsr. DBy 8r. @, L. Srousssr, 60 cents.

®*VHI-IX-X. Eeginninga of Marrland, 1631-183%, Oy H. §. STEINZR.

XI.EXI, The English Btatutes in Maryland. By St. . L. Srousaar, 60 cents.

TWENTY-SECOND EERIES.—I804.—$4.00.

I-II, A Trial Bidllography of Ametican Trade.-Unisn Publications. 50 ecenta, .
III-IV. White Bervitude in Maryland, 1024-1820. By E, 1. MoConrmac. 60 cents.

V. Bwitzerland at the Berinning pf the Bixteenth Century. Hy J. M. VIRCENT. 0 centa
YI-VII-VII1. The History of Racorstrnction in Virglnfa, By H.J, EcKENnepE. 50 cents,
IX-X. The Foreign Gomtiaerce of Japain slice the Restoratlon. By Y. Hatromi 50 cta.
XEI-XTI, Descriptions ¢f Maryland. By D. O. StEINzr. 50 centa.

TWENTYX-THIRD RERIES.—1005.—$4.00,

I-I1. Rasconsiructlon in South Carclloa, Dy J, P. HoLws. 60 cents.

II1 IV, Btate Government in Maryland, 17T7r7-1781. B, W, Boxp, JB. &0 cents.
VY-VI. Oclonial Adminizization under Lord C'llrandun. 16680-186T. By P. L. KA¥R. 60 centa.
VIT-VOL Justice In Colenial Virginia, By P. Cipexwoon, 50 cents.

IX-X. The Napolesnlc Exiles In America, 1815 1813, By J. B, REEvEE. 060 centa.

X1 XYT. Munniclpal Pro'b[eml in Medinaval Bwitzerland.” By J. M, ®1sceNe, EO centa.




TWENTY.FOURTH SERSES—1906.—§4.00.

I-11, Epanlsh-Ameriean Diplematlo Eslations before 1698, DBy H. E. Frick, 50%cnts
ITI-IV. The Finances of Ameriepn Trads Uniens. By A. M. BikoLEEL 75 cents,
V-VI. Dipbmatic Negotintionns of the United Btates with Ruasia. By J. C. Hipr. 50 centa,
VIL-VII. Stats Rights and Partiay in North Carclina, 1778-1831. By H. M. Wicatiry. b0e.
IE-X. National Labor Federationy in the Unifed Statex. By WiLLlam Kirg 75 cents
XI XTI, Maryland During the English Civil Wers, Part 1.” By I, {, S8tmiNER. 50 centa

TWENTY.FIFTH SERIES.~-1507.—§1.00.

I. Intsrnal Tawation in the Philippines. By JoHX R. Homp. 2D centa.

TI-ITI?® The Montoe Mission te France, 1794.1786. Dy 5, W. Boxp, Jr. 50 cents,
IV_V. Maryland During the English Civil Wers, Part I1. DBy Ber¥anp (). STEINER. S0c.
VI-VII. Ths Stats in Constitutieonal and Intsrostional Law. By T. CraND. GO ceuts
VIO IX-X. Findleial Hiatary of Maryland, 1789-1844. By Huvam S. Hanri. 75 centa
XI-XII, Apprenticeship In Ameriean Trade Unicns: By J. M. Morusy. 50 cenls.

TWENTY-SIXTH EERIES.—13(8.—34.00.

I.II1. Britlsh Committees, Commingions, and Councils of Trade and Plantations, 1622-1675.
BIy Q. M, AFpREW, 75 conta,

Iv—vI. Heutral Rights and Obllgations in the Anglo-Boer Wer. By R. G, Camreeil. 78g,

VIL-VII. The Elizabolhan Paried in its Eoclesizztleel grd Financial Aspeats. By 8. L.
‘Waing. 50 cents. )

IZ-X. 4 Btudy of the Topegruphy ard Municipal History of Praenfate. By R. V.D, Ma-
GorrFIN, G0 cents,

XX XI{, Beneflciary Features of American Trade Unlozs. By J. B. EENNEDT.

TWENTY-SEVENTH EERIES.—1909,—$4.00.

L II. The Self-Batematrnttion of Maryland, 1864-1857. Dy W, 8, Mzeps. 50 conts,

II-IV-V. The Develenment of the English Law of Couapiracy. By J, W, Bavas. 75 cents,

VI-VII. Legislative and Judicla] Histery of the Fifteenth Amendment. By J. M. Ma-
THREWE. 75 cents

TIN-XII. Epgland and the French Bevolutlon, 1789-1797, Dy W, T. Larrape. 41.00,

TWENTY.EIGHTH SEBIES.—~1310.—3$4.00.

{Complete {n four nomber)

I. Eistery of REeconitruction in Louisiana {Thrangh 1868), By J. R. FicKLEN. 31.00.

o ilI]ha Trade Union Label, By B. K. SreppEN. 60 cents

he Doctring of Wen-Busbility of the Stata in the United Btatez. By K. SIQEWLLD.
GO cecls; clolh 76 centa
IV, Dsavid Rieardo: A Cepienary Estimate. By J. H. HorL.Ndes. $1.00.

TWENTY-NINTH SERILS—1911.—§4.00.

(Complete In thres numbers. )

I Maryland Under the Commenwealth: A Chronicle of the years 1549-1658. By B. C.
GTEINER. $1.00; nloth 91

25.
hi d :‘i:e_lé)uteh spublic and the American Beveluticn, By FrigonicH Epixs. $1.530; cloth
*II. Tho Closed Bhop in Ameriepn Trade Unions. By F. T. STOCETON.

THIRTIETH SERIES.—-1912—$4.00,

(Coraplete in three tumbers.)

L Eeceot Adminisitation in Virginia. By F. A, MispopEs. $1.25.
O. The Stondard Rate in American Trade Unionz. By D, A, }I:O.;ns. $1.25; cloth $1.50.
TII. Admission to American Trade Unlons. By P. E. Wourm, $1.00.

THIRTY-FIRST SERIES.—1913.—$t.00,
(Complete in four yumbers.)
I. '.'I!h; o];md System In Maryland, 1720-1765, Dy CrineNuk P. GouLp. 75 cents; cloth

II. ;'h'e éovammnt of Amsrican Trade Tnions. By T. W, GLocEER. $1.00; cloth $1.25

OO, The Free Negro in Virginia, 1419-1385. By J. H. Ruseerr. $1.00; cloth $1.25.

iv. ;l;he a;-pqnames: An Histerical Study. Dy R. V. D. Magorriy. 50 centa; cloth
cen

THIRTY-SECOND BERIES.—1314.—34.00,

{Complete in three numbers,}

. Jurisdiction (n Awerican Bulldizg-Trades Unlchs. Ey N. R, WHITNEY. $1.00.
I, Elavery In Migsonsi, 1804-1265. By H. A, Taexiea, #1.25.
L Qelenial Trade of Marylend, By M. S, Mophma, $1.00; cldth $1.25,

Xiam



THIRTY.THIECRSERIES,—1915.—$4.00.
. (Complete in four numbers.) 7

L Mimay ;.n.ﬂ Transportation in Maryland, 1720-1705. By Cranegwca P. Gom.n._ 75 centa}
cloth 00,

O. Tha clal Adminlstration of tha Colony of Virginia. By Pracy Score FLippin. B0
centa; cloth 75 centa, X '

IOL The Helpar and American Trade Unicnd, By Joux H. ARHWoRTs, 75 cents

“IV. The Constitutional Ductrines of Justice Harlan, By FLOYh Banzila CLARE, $1.00;

cdoth $1.25.
' TRIRTY-FOURTE SERLER,—1916.—34.00,
{Complete in Four nbzabers.) ‘B
L. The Boyoott in Americax Trade Unlona, By Lko WoLMaN., 31.00.
IT, 'The Poestal Pows%:f Congress, By LIxpsa¥ Roapas. #$1.00.
IL The Control of Birikes in Americsn Trade Unions. By G. M. Jakel 75 cents; cloth

$1.00,
IV, Btate Administration in Maryland, By JoHN L. DomiLDpsoN. 81.00; cloth 81,25,
3

THIRTY-FIFTH SERIES.—1917.—§4.00,
(Complete in three mumbers) I '
L. The Virginis Committee System and the American Revolution. By J. M. Leaxz, $1.00;
cloth $1.25.
I The Orgunizebllliy of Lewsr. Hy W. 0. Werregro 81.56. .
I, Party Organisetion and Machinery in Michigan since 1880. Dy A, ¢ MiLusraped.
31.003 elath $1.25.
THARTY-SIXTH EERIES.1918.—§4.00.
{Complete in four rumbers.)
I.. The Stardard of Liring {n Japan, By K. Momimoro. $1.%5.
1I. Bumptuary Law in Nurnberg. B . E. GeZynrerzLy. %1.25; cloth $1.50.
HOIL. The Privilegos and Iomunities of Btate Cltizenship. By B. Howzun. $1.00; cloth $1.25,
I¥. Frenmch Froteatantism, 1563-1562. By G. G. Epioy.  $1.25; cloth $1.60.

THYRTY.REVENTH BERIZS.—1919.-—$4.25. -
(Completa in four numhers)
I. Unemployment and American Trade Unions. By D, P, Suzieen, Jn, $1.26.
IL The Lator Law of Maryland. By M. H, LivcHAERIMER. $1.25: cloth $1.50.
ITL The American Colonlzation Bociety, 1617.18340. By E. L. Fox. 2.00; cloth §2.25.
1V, The Obligatien of Contragis Clause of tho United Etates Comsdintlpn. By W.B. Hont-
mo, $1.00; cloth $1.25. -;‘

THIRTY.EIGHTH BEEIES.—1920.—%4.25,
{Complete in three numbers.)
I. The United Btrtes Department of Agriculture. By W. L, Wanrass. B1.25; cloth $1.75.
1L The Amalgamated Associntion of Lrop, Steel wnd Tin ‘Workery. By J. 5. HORINAON,

1,503 cloth $2.00.
'Tha l’imploynfent‘ of the Plebiecite ln the Determigation of Boverelgnty. By J. Mi7TERN.

1,50
THIETY-NINTH BERIES..-1921.—$b5.75.
(Camplete In thre2 humbers.)
1. Tha Capitalization of Geadwill. By HKEMPER Slupzon. $1.00.

I, The Rise of the Cotton Mills in the South. Dy Broarus MiTcHELL, $2.50.
I. The International Melders' Unien of North Amerlea. By FRaNE T. StocEren. §L.50,

FDRTIETE mm—lm_sms.
(Complets in four numbers.)
Y, Tha Presidentiel Campafgn of 1832, By BimvrL R, Qawson, Jz. $1.50. -
II, Thoe Canadian Rsclprocily Trecty of 1664 DBy . O. TaNsfLL. #1.00.
IIT. Recent Problems in Admiralty Jurisdietion. By Epaik T. Fpor. $1.26. )
IV, The Creation of the Fresidency, 1775-1743: A Giudy in Qonstitutlonal Hiatery. Iy
Crazles 0. THicH, Ju.  $1.50.

FORTY-FIRET SERIES.-—1023.—$5.75.
{(Complete in four mumbers.)
1. Paper Meney in Maryland, 1727-178% Dy Eirtwpry L. Benrews. §1.00.
M, The Bhop Committee in the United States. By Carronl FE, FrEncu. $1,25.
HI. Bavaris aad the Beich: The Contlet over the Law for the Proteotion of the Xapubli.
By J. MATTERN.  31.25.
IV, James Heory Hamrownd, 1207-1884. By Eumsipern MEps(1T. 81,50

1

The aet of forty-one serica of Studies is ofered, uniformly bound i, cloth, for lbrary use
for 3170.00 pet. The Arparate volumes may alan be had bound W cloth abt the prices
stated. Curreat subscription price 9500 in parts ap jsnued,
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