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PREFACE

HE interactions of law, government, and economics
are exposed to the view of all observers in this day
of increasing governmental control of industry. Con-
_stitutional interpretation and the form of industrial
organization must be considered in devising agencies of
control. Constitutional interpretation and government
regulation substantially modify industrial development.
Finally, the direction of industrial growth and the ex-
periences of government control profoundly influence
the trend of constitutional law. These interacting in-
fluences are peculiarly evident in the field of government
regulation of public utilities, particularly with respect
to the division of authority between the federal govern-
ment and the states. This is perhaps because the com-
merce clause is no more than a signpost for the guidance
of the courts, because the agencies of control are ad-
‘mittedly experimental, and because the utilities are of
comparatively recent development and change with
astonishing rapidity. It is hoped that this analysis of
the problem of the interstate transmission of electric
power may contribute something towards a clarification
of the issues involved in the regulation of industry in a
federal state.
My acknowledgments are few but great. This book
would not have been written but for the never-failing
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aid and encouragement of Professor A. N. Holcombe of
Harvard University. I am also greatly indebted to Pro-
fessor Henry A. Yeomans of Harvard University for
careful reading of the manuscript and helpful sugges-
tions. Professor Thomas Reed Powell of the Harvard
Law School was kind enough to read earlier drafts of
the second and third chapters. His criticisms and sug-
gestions were invaluable in the putting of these chapters
into their present form.

H. L. E.

FEBRUARY, 1931
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INTRODUCTION

HE field of public utility regulation is rich in ma-

terial for those who would study the effect of eco-
nomic development upon governmental mechanism. In
railroad transportation we have seen state control re-
placed almost completely by centralized regulation
under the Interstate Commerce Commission. This
transition, however deplored it may have been, was
brought about by the transcending of state boundaries
and the predominance of national interests in the trans-
portation industry. The rapid growth of other public
service industries has stimulated intense discussion as
to whether they too have not expanded beyond the
scope of state control. Of these utilities none has pre-
sented a more critical problem than the electric power
industry.

The earliest phase of administrative supervision over
this public service was municipal regulation. As inven-
tions and improvements in engineering science extended
the possibilities of generating and transmission systems,
the industry rapidly outgrew municipal boundaries.
Within the past two decades municipal regulation has
been almost entirely superseded by state control exer-
cised through state utility commissions. But engineer-
ing and economic considerations have frequently necessi-
tated a disregard even for state lines. The location of
water and coal resources sometimes requires that gener-



4 TRANSMISSION OF ELECTRIC POWER

ating systems in one state should serve industrial and
domestic consumers in other states. Technical improve-
ments in the science of transmission, making it possible
to transmit current at high voltage over long distances,
have made it more economical in many cases to import
power from generating plants in other states. The effort
to secure low generating cost combined with uninter-
rupted service has led to the interconnection of water
and steam generating systems, often located in different
states. We are now witnessing the harnessing together,
by means of interconnection, of great transmission sys-
tems, assuring an even distribution of power over large
areas by means of mutual interchanges.

Accompanying this physical expansion of transmis-
sion systems there has been an astonishing concentra-
tion of financial control. The first step in consolidation
was the tying together of naturally allied operating
units into larger but cohesive operating systems. But
with the advent and development of the public utility
holding company there has come a new and gigantic
process of combination and consolidation. This begins
with the purchase of a controlling interest in the secur-
ities of operating companies. In this way, and through
the medium of intermediary holding companies, scores
of operating utilities are grouped under a single financial
control. The extent of control actually exerted varies
with the type of holding corporation. Some are merely
investment companies; others act chiefly as the financial
manager of their operating subsidiaries; others are man-
agement companies in the real sense of the word, super-
vising and controlling the corporate activities and the
operation of their subsidiaries. Some holding companies
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follow the policy of consolidating their subsidiary oper-
ating units into state-wide or larger systems. In many
instances, however, operating units are scattered over
twenty or more states, without regard to their physical
connection. :

These two problems, the physical transmission of
power and the concentration of financial control, are
allied to a certain extent. The development of intercon-
necting systems has been made possible largely through
this concentration. From another angle, the regulation
of the operating utilities is affected in some measure by
their relations with the holding companies. On the
other hand, the two problems must be studied along
entirely different lines. The holding companies have
never been recognized as public utilities, because they
are not actively engaged in the furnishing of a public
service. They have not as yet been regulated by the
utility commissions. The problem is, therefore, largely
one of studying their activities and the nature and ex-
tent of their control over the operating companies with
a view to ascertaining if they should be supervised in
some manner. That is an undertaking which cannot
form a mere part of a study of the regulation of the
transmission and distribution of electric power. For
that reason it is a subject which will not be dealt with in
this discussion.!

The purpose of this study is to consider the constitu-
tional and administrative problems arising out of the
interstate transmission of electric power. The states

! The Federal Trade Commission is now engaged in making an exhaustive
investigation into the extent and character of holding company control in the
electric power industry, and into the relations existing between the holding
companies and their operating subsidiaries
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have attempted to extend their jurisdiction to conform
to the changing economic situation. This has been done
in some cases by restricting interstate transmission, but
more frequently by regulating the rates and capitaliza-
tion of companies doing an interstate business. This
action must be considered in the light of judicial inter-
pretation of the commerce clause of the Federal Consti-
tution. Accordingly, Chapters II and III are concerned
with the extent to which state control is legally permis-
sible. The remaining chapters deal with the administra-
tion of state regulatory laws as affecting interstate trans-
mission and with proposals for new types of control. In
these chapters the method of investigation pursued has
been intended to provide a clearer conception of the
economic and administrative problems than can be ob-
tained from a bare presentation of statistical data and
analysis based thereon. What is needed is not so much
a knowledge of the quantity of electric power in inter-
state commerce as of the circumstances under which
this commerce is carried on. The most satisfactory way
of finding this out seemed to be to examine the proceed-
ings relative to interstate transactions which took place
before the state commissions. A study of these cases
indicates fairly accurately the nature of the interstate
problems which arise and at the same time shows to
what extent and in what ways the states are handi-
capped in dealing with them.

The comprehensiveness and accuracy of this investi-
gation are necessarily subject to certain limitations. In
order to keep the material to be covered within reason-
able bounds it was necessary to select somewhat arbi-
trarily a period for which all available commission re-
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ports would be examined. The period selected was from
1919 to the present. This is not a serious limitation,
partly because the development of long-distance trans-
mission is a very recent matter, and partly because the
state commissions did not function in their normal man-
ner during the World War. Valuations and rate pro-
ceedings were for the most part neglected owing to lack
of appropriations and personnel.

A more serious limitation is that by no means all of
the state commission reports from 1919 to the present
were available. In some states no decisions and findings
are published, while in others only the more important
cases are reported. These gaps are filled to some extent
by the Public Utilities Reports, which frequently con-
tain commission decisions not otherwise published. All
cases of unusual interest are to be found in these com-
pilations. Supplementing the cases there found with
those secured from an examination of the reports and
the decisions of the state commissions for the past ten
years, it was possible to collect a large number of widely
scattered cases. Taking into consideration that reports
were missing from only three or four states having any
large amount of interstate power, it is not likely that
many of the cases involving interstate commerce were
unreported.

Finally, this method of investigation is subject to the
limitations of any study based on written reports. There
is infinite variation in the practice of state commissions
in making reports of their findings and decisions. Some
reports would compare favorably with those of the
highest courts. Others are so sketchy as to make it vir-
tually impossible to make any use of them. For this
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reason it was often extremely difficult to discover the
exact circumstances under which an application was
made and the character of the business involved. In
some cases this incompleteness of data may have re-
sulted in erroneous interpretation, although an effort
was made to resolve all doubtful cases by discarding
them. The value of such a method of investigation as
this would be greatly enhanced if supplemented by dis-
cussion with the respective state commissioners of the
cases examined which had been decided by them. This
was impossible in this study.



11

THE PROHIBITION OF THE INTERSTATE
TRANSMISSION OF ELECTRIC POWER

OVERNMENTAL regulation of the generation,
G transmission, and distribution of electric power
has as its primary object the furnishing of an adequate
supply to the consumer at reasonable rates. This regu-
lation ordinarily takes the form of requiring certificates
of convenience and necessity for the installation of
plants and the building of transmission lines, of outlin-
ing requirements as to the rendering of service, and of
providing for the supervision of rates and charges. In
many cases supervisory control is exercised over the
financing and corporate activities of operating com-
panies. The administration of these various regulations
is now commonly entrusted to commissions, whose
duties are more or less specifically outlined by legislative
enactments.

For the purpose of insuring the supplying of all local
demands, state legislatures and utility commissions
have occasionally provided for a much more drastic
method of control. Four states have laws which pro-
hibit absolutely or conditionally the exportation of
hydro-electric energy generated within the state. In
some cases a prohibitory jurisdiction has been asserted
by state commissions, even in the absence of specific
legislative authorization. This chapter will deal with
the nature of these restrictive statutes and orders, their
economic significance, and their legal status.
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StatuTES AND ORDERS

A Wisconsin statute authorizes the Railroad Com-
mission to render null and void any contracts for the
sale of hydro-electric energy outside of the state when
such sales are found to interfere with the furnishing of
adequate service at reasonable rates to consumers
within the state.! All applications for permits to de-
velop power dams must contain a statement to the
effect that the companies will agree to do what the
statute requires.? There has been no case where the
Railroad Commission has actually cancelled a contract
for the exportation of power.? In one instance, however,
It required an amendment to the petition made by a
company for permission to build a dam for the purpose
of generating power. The language of the Commission
in this case illustrates clearly the contractual arrange-
ment secured by the statute.

The application, as originally filed, alleged that the White
River Power Company has no contracts of any kind for the
sale of hydroelectric power outside this state and that it does
not intend to enter into any contracts for the furnishing of
power outside the state of Wisconsin, but did not specifically

L. Wisconsin Statutes, 1925, 31.27. The relevant passage is as follows:
“Upon complaint by any party affected, setting forth that any grantee of a
permit to develop hydraulic power and generate hydroelectric energy for
sale or service to the public is not furnishing citizens of this state with ade-
quate service at a reasonable rate in consequence of sales of such energy out-
side of the state, the commission shall have power to declare any or all con-
tracts entered into by said grantee for such sales null and void in so far as
they interfere with such service or rate. Such declaration$hall be made only
after s hearing and investigation and a recorded finding that convenience and
necessity require the sale of a specified part or all of such energy within this
state.” A

2 Ibid., 31.16.

 Letter from Commission, September 30, 1929.
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state that said corporation agrees to cancel all contracts for
the sale of hydroelectric power outside this state which shall
at any time be found by the Commission to interfere with
adequla,te service and reasonable rates to the people of this
state.

The company was required to insert a provision to con-
form to the statute before the permit was granted.
‘While the Commission has not up to this time interfered
with the exportation of energy from the state, it isin a
position to establish a policy of preference for domestic
consumers whenever it is shown to be necessary.

The West Virginia Water Power Act of 1913 provided
that every corporation applying for a permit to develop
water powers must consent to regulation by the Public
Service Commission to the extent that the exportation
of current from the state might be entirely prohibited.?
No proceeding under this statute ever took place before
the Commission because there was no hydro-electric de-
velopment under it.> The Legislature of 1929 amended
the water power act, but did not substantially change
the provisions affecting the exportation of hydro-electric
current. The present law provides as follows:

L Re White River Power Co., 28 Wis. R. C. R. 398, 399 (1925).

? Barnes’ West Virginia Code Annotated, 1923, Ch. 548, Sec. 15, The rele-
vant passage is as follows: “‘Every corporation in its application for a permit
shall agree for itself, its successors and assigns, that the state of West Vir-
ginia by its proper authority shall at all times have and freely exercise the
power to regulate and control the distribution and sale of all power generated
under such a permit to the extent, at the election and discretion of the state
by its proper authority of requiring that such power shall be distributed, sold,
and used within the state of West Virginia, and such agreement and stipu-
lation shall be signed by the applicant as a part of its application, and shall
be incorporated by the public service commission into and as a part of each
and every permit that may be granted hereunder. . . .”

3 Statement in letter from the Public Service Commission of West Vir-
ginia, September 30, 1929.
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Under all licenses, excepting those of railroad corporations
licensed solely for their own use, the reasonable needs for
electric power and energy on part of the state and consumers
in this state who can reasonably be served by the licensee shall
have preference as compared with the needs of others, and the
commission shall have power to enforce this provision by ap-
propriate orders.!

This provision constitutes a contract between the
licensee and the state.? The West Virginia policy, like
that of Wisconsin, is to permit the exportation of power
under normal conditions, but on such terms that the
Commission may prohibit it whenever there is a local
shortage.

A third state which places restrictions upon the ex-
portation of hydro-electric power is New Hampshire.
It is provided by statute that no corporation shall ex-
port such power from the state except with the consent
of the Public Service Commission.? The Commission is
instructed by the statute to grant the permission when
there is no available market near by, subject to the con-
dition “that consumers within the state shall be fur-
nished service by said corporations upon terms as favor-
able as shall be granted to consumers outside the state,
having due regard to all facts and conditions which may
affect the subject....” 4 In 1922 the Twin State Gas
and Electric Company, operating in Maine, New Hamp-
shire, Vermont, and New York, petitioned under this
statute for authority to connect its hydro-electric plant
at Gorham, New Hampshire, with its electric plant at
St. Johnsbury, Vermont, for interchange purposes.

! Water Power Act, 1929, Sec. 6 (f). 2 Ibed., Sec. 8 (e).

3 Public Laws of New Hampshire, 1926, Ch. 240, Sec. 33.
¢ Ibid., Sec. 34.
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After a public hearing the Commission granted the pe-
tition, on the grounds that there was not an available
market at a fair price for such electricity in New Hamp-
shire within a reasonable distance of the power develop-
ment, and that at any rate New Hampshire would prob-
ably import more power than it would export by the
exchange.!

In 1928 a situation arose which resulted in the amend-
ment of the statute. The Grafton Power Company, a
subsidiary of the New England Power Association, filed
petitions asking for authority to operate as an electric
public utility and for that purpose to construct two
hydro-electric plants. After conferences and hearings
the petitions were granted.? When work was under way
the company, pursuant to the provisions of the New
Hampshire law, filed with the Commission a notice of its
intention to engage in the business of transmitting
power beyond the confines of the state. Hearings were
held in September, 1928, and it was stated that the
parent company had a contract with Boston interests
for 150,000 kilowatt hours per year, to be supplied
largely from the Grafton plants installed or to be in-
stalled in New Hampshire. The total completed de-
velopment was estimated at 400,000 kilowatt hours per
year.® The Commission conducted investigations to de-
termine the available market in New Hampshire, but
no order was issued until June, 1929.

In the meantime the provisions relative to the expor-
tation of power were amended by the legislature. The

1 Re Twin State Gas & Eleciric Co., 8
* Re Grafton Power Co., 11 N. H. P. S.
8 Re Grafton Power Co., 12 N. H. P. 8.

N.H.P.S.C. R. 378 (1992).
R. 455, 517.
R.1

C.
C. R. 194, 196, 197 (1929).
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new law stated that corporations engaged or authorized
to engage in conveying electric power beyond the con-
fines of the state pursuant to an order of the Commission
“shall discontinue such business in whole or in part, to
such extent and under such conditions as the commis-
sion may order, whenever, after notice to such corpora-
tion and hearing thereon, the commission shall find that
such electrical energy or the portion thereof affected by
said order is reasonably required for use within this
state and that the public good requires that it be de-
livered for such use.” ! The company thereupon filed a
supplementary petition to conform to the amended
statute and the Commission then issued 1its final order,
authorizing the exportation of power. It stated that
the New Hampshire market was not great enough to
absorb the total output, and that under the conditions
which could be fixed under the amendment of 1929 the
future needs of the state could be safeguarded. These
conditions, as well as others pertaining to rates, were
affixed to the order.

The reason for the 1929 amendment is obvious. Un-
der the old law consent to export power was required,
but there was no method of safeguarding the rights of
domestic consumers in case of a shortage or of a growth
of local needs. The Commission could not require com-

1 Laws of 1929, Ch. 106.

? Re Grafton Power Co., 12 N.H. P.S. C. R. 194, 201. The order con-
tained the following provision: *‘Said Grafton Power Company shall discon-
tinue such business, in whole or in part, to such extent and under such condi-
tions as the commission may order, whenever after notice to said Grafton
Power Company and hearing thereon the Public Service Commission shall
find that such electrical energy, or any portion thereof affected by this order,
is reasonably required for use within this state, and that the public good re-
quires that it be delivered for such use.”
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panies exporting power to accord preference to local
consumers. Under the present statute New Hampshire,
like Wisconsin and West Virginia, exports only surplus
power and makes provision for the curtailment of ex-
portation to the extent necessary to supply all reason-
able needs in the state.

The Maine law is more drastic than any of the others,
in that it prohibits the exportation from the state of
hydro-electric power except with the express authoriza-
tion of the legislature.! The Commission has no dis-
cretion whatever, and there is no provision for exporta-
tion of surplus energy other than by the cumbersome
process of a special act of the legislature.? Exception
was made for those persons, firms, or corporations al-
ready engaged in exporting energy at the time the act
was passed. Aside from this no hydro-electric power
was exported under this statute.?

There was an attempt to amend this so-called Fernald
law in 1929. A measure was passed by the legislature
and submitted to a referendum under the title of “An
Act to Provide for the Exportation of Surplus Power.” ¢
This very complicated act provided that companies
might be organized under the general laws of the state
to buy surplus power for the purpose of exportation.

L Rewised Statutes of Maine, 1916, Ch. 60, Sec. 1.

2 *“No corporation, unless expressly authorized so to do by special act of
the legislature, shall transmit or convey beyond the confines of the state for
the purpose of furnishing power, heat or light, any electric current generated
directly or indirectly by any water power in this state; nor sell or furnish,
directly or indirectly, to any person, firm or corporation, any electric current
so generated to be transmitted or conveyed beyond the confines of the state
for any of such purposes.”

3 Statement in letter from the Department of State, September 30, 1929,

4 Public Laws, 1928, Ch. €80 (proposed).
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These companies were not to be permitted to generate
power themselves but only to buy, transmit, and sell.
Maine utilities were to be permitted to sell any or all of
their surplus power after hearing and investigation by
the Public Utilities Commission. This power could be
sold only to the above specially incorporated companies
and delivered to them at a point not less than one-
quarter mile from the Maine boundary. The company
selling such surplus power was to pay as an excise tax
to the state four per cent of the gross operating revenue
receipts from the sale of this excess energy. The pro-
visions of the statute were to be incorporated in all per-
mits and were to constitute a contract between the com-
panies and the state. Revocation of the permit was the
penalty for violation of the statute. In spite of a vigor-
ous campaign in behalf of the proposed enactment it
was defeated at the polls and the Fernald non-export
law is still in effect.

Summarizing these four state water power laws, we
find that in New Hampshire hydro-electric power can
be exported only with the approval of the Public Service
Commission, and in Maine only with the consent of the
legislature; and that in Wisconsin, New Hampshire, and
West Virginia the Commissions may order the discon-
tinuance of contracts for exportation of hydro-electric
power whenever such contracts are found to interfere
with the furnishing of adequate service at reasonable
rates to consumers within the state.

It is interesting to note that in some cases utility com-
missions of states which do not have legislation restrict-
ing the exportation of water power have inserted pro-
visions in orders to the effect that no power should be
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transmitted from the state by the applicant until local
needs had been met. In one case the Vermont Commis-
sion allowed a local utility to purchase a New Hamp-
shire company subject to the condition “that in the sale
of electric energy by the said Colonial Power and Light
Company, persons doing business in the State of Ver-
mont requiring electric energy for use therein shall have
the first right to all electric energy developed by said
corporation in Vermont upon demand made for the
same.” * The order further provided that this condition
should be considered as a contract between the company
and the state. The penalty fixed for violation of the
terms of the contract was forfeiture of all right of the
corporation to do business in Vermont.

In 1929 the Indiana Commission consented to an
Insull merger project involving Illinois and Indiana
companies on the condition that no power be exported
from Indiana until Indiana consumers had been sup-
plied.? Interchange contracts between Illinois and In-
diana companies were approved by the Illinois Com-
mission in other cases, with the reservation that the
Commission should have the right at any time to cause
the contracts to be abrogated.?

This means of safeguarding the interests of local con-
sumers was employed by the Maryland Commission in
the so-called Conowingo case.! This project provided
for a dam across the Susquehanna River which would

Y Re Western Vermont Power & Light Co., Bien. Rep. Vt. P. 8. C,, 1918~
1919, p. 44 (1919).

2 Re State Line Generating Co., P. U. Fortnightly, Vol. 11, no. 4 (Febru-
ary 21, 1929), p. 166 (Ind. P. S. C., 1929).

3 Re Commonwealth Edison Co., 6 Ill. C. C. R. 576 (1927); Re Central
Illinois Public Service Co., 6 I1l. C. C. R. 880 (1927).

4 Re Susquehanna Power Co., P. U. R. 1926-8, 732 (Md. P. S. C., 1926).
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form a pool located partly in Maryland and partly in
Pennsylvania. Generating plants were to be erected in
Maryland but a large part of the power was to be dis-
tributed in Pennsylvania. After an extensive investi-
gation and lengthy hearings the Maryland Commission
gave its approval to the project, on condition that no
power should be exported until Maryland needs had
been supplied. It was also stipulated, in order to pro-
tect the rate-making power of the Commission, that no
energy distributed to Maryland consumers should be
placed in interstate commerce.!

An extreme assertion of jurisdiction was made by the
New Hampshire Public Service Commiission in 1927,
The Bellows Falls Canal Company, a Vermont corpora-
tion, had a dam across the Connecticut River between
Walpole, New Hampshire, and Bellows Falls, Vermont.
Power was generated on the Vermont side of the dam.
The company wished to reconstruct and heighten the
dam and build a new plant in Vermont in order to in-
crease its output. This change required the approval of
the New Hampshire as well as of the Vermont Commis-
sion because part of the dam was in New Hampshire.
In its petition the company stated that electricity would
be sold to Vermont and New Hampshire utilities.”? At
the first hearing the Commission raised the question as
to its jurisdiction to permit a foreign corporation to use
the right of eminent domain for the purpose of generat-
ing power in another state.® The petition was given a
rehearing at which legal evidence and new facts were

1 Ibid., 746,

2 Re Bellows Falls Canal Co., 11 N.H. P. S, C. R. 174.
3 Ibid., 177,
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presented. The Commission came to the conclusion
that the case did not come under the water power
statute, because no energy was to be generated in New
Hampshire.! It also stated that as a foreign corporation,
generating its power in another state, the Bellows Falls
Company could refuse to sell energy to the New Hamp-
shire companies, or could charge them such a high rate
that the New Hampshire consumers would have to pay
an unreasonable price for their supply.?

To overcome this objection, the company ‘entered
into an agreement and stipulation submitting itself to
the jurisdiction of this commission as to the amount of
electricity so generated that it should deliver in New
Hampshire and as to the reasonableness of the terms
upon which it should be delivered.” * This was inserted
as a condition in the order.*

The significance of this case is that the approval of the
Commission is made subject to the positive condition
that the company will import power into the state as the

1 Ibid., 180. 2 Ibid. 2 Ibid.

4 The essential clauses of the stipulation are as follows:

“Whereas, the electricity to be generated by said company may be gen-
erated without the limits of the state of New Hampshire; and

““Whereas, said company desires to irrevocably evidence its willingness to
perpetually deliver in New Hampshire electricity in such amount of the total
electricity which is from time to time generated by virtue of the raising and
holding of the waters by said dam as may hereafter be required by the New
Hampshire Public Service Commission;

“Now, therefore, the Bellows Falls Canal Company hereby stipulates and
agrees with the State of New Hampshire that in consideration of permission
being granted to said company by said New Hampshire Public Service Com-
mission to raise the elevation of the water as aforesaid, said company will de-
liver electricity in New Hampshire for use within that state in such amount
of the total electricity which is from time to time generated by virtue of the
raising and holding of the waters by the dam as shall be ordered by said com-

mission 2and under such reasonable regulations as to rates and service as may
be from time to time determined by the commission.” (181.)
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Commission requires.! The basis of the Commission’s
authority, however, seems to be the same as in the other
cases. It is that since the discretion exists to grant or
refuse the application, the approval may be given sub-
ject to any conditions the Commission sees fit to impose.
The fact that these conditions are made in the form of
an agreement between the state and the company does
not mean that the company voluntarily submits to the
regulations imposed. It means simply that the company
is willing to submit to them because in no other way can
it proceed with its project. In this respect these condi-
tional orders are similar to the provisions of the New
Hampshire, West Virginia, and Wisconsin water power
statutes, which provide that the conditions laid down
shall constitute a contract between the state and the
company.

DistriBuTioN oF WaTER Power RESOURCES

The significant feature of these restrictive statutes
and orders is that they represent a conflict between the
natural desire of the states to give preference to their
own inhabitants in the enjoyment of the benefits of a
great natural resource, and the new engineering and

1 Somewhat similar conditions were prescribed by the Ilinois Commis-
sion in two instances. In Re Central Illinois Public Service Co., 1 1. C. C. R.
165 (1921), the Commission authorized an Winois utility to guarantee a part
of the bond issue of an Indiana company on condition that the former con-
tract with the latter for the purchase of power upon terms agreeable to the
Commission. In Re United Utilities Co., 1 Tll. C. C. R. 45 (1922), the Com-
mission permitted an Hlinois utility to sell its Wisconsin properties to a Wis-
consin company on condition that the Illinois company contract with the
‘Wisconsin company for the purchase of all power generated by the latter not
needed for service in Wisconsin. The earlier case is not easy to distinguish
from the New Hampshire case, but the latter clearly differs in that it is
specifically provided that only the Wisconsin surplus shall be sold and de-
livered to the Illinois company.
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economic tendency to pool the power resources of given
areas into interconnected systems, with full and free
exchange. Although hydro-electric energy represents
only forty per cent or less ! of the total power generated
in the United States, the value of water power sites has
been greatly enhanced by the development of intercon-
nected systems. The great disadvantages of water
power are that the point of generation may be located
in an area of low power consumption, and that its pro-
duction varies with changes in stream flow. By means
of interconnection the diversity in production capacity
may be utilized advantageously by moving surplus
power from one central station to another.? Moreover,
substantial economies can be effected by connecting
hydro and steam plants.?

The uneven distribution of water power resources,
however, makes it impossible to realize these economies
if the use of hydro-electric energy is confined to the
state in which it is generated. The accompanying table
shows the distribution of potential resources. In the
New England states, where the power demand is largely
in the Massachusetts, Rhode Island, and Connecticut
area, Maine, which forbids the exportation of water
power, has more than half of the potential supply. Asa
result of Maine’s policy the other New England states
may ultimately be compelled to obtain power from
Canada. The distribution among the Middle Atlantic
states is even more unequal, New York having practi-
cally all of the resources. Tennessee and Alabama

3 Electrical World, January 4, 1930, pp. 36, 37. The percentage has varied
from 86.1 per cent in 1924 to 40.4 per cent in 1928.

2 Walter H. Voskuil, The Economics of Waier Power Development (1928),
p. 21. 3 JIbid.
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possess a large part of the supply in the East South

Central region, while four of the eight Mountain states
have approximately four-fifths of the potential re-
sources in that section. The three Pacific Coast states
have substantially equal resources, but the demands

are much the heaviest in California.

DistrIBUTION OF PoTENTIAL WaTER PowER RESOURCES
¥ THE UNrtEp STATES!

Number of Percentage of
Section states total resources
NEW ENGLAND .........coiviunnnn. 6 3.60
Maine ......ccovviiinieinnniens .. 1.95
New Hampshire . ............... .. .64
MIpDLE ATLANTIC ...... e 3 10.35
New York .................... .. 9.03
East NortH CENTRAL ............. 5 2.53
Tnois ... oovveeeeeiininn.s .. .66
Michigan ...l .. .50
West NorRTEH CENTRAL .....,....... ki 8.35
Minnesota .......c..vvviiiniinn, .. 8
TOWa . i .. 72
Nebraska ...................... .. .62
SOUTHE ATLANTIC .. .vevveinnnnnnennn 8 8.11
Georgia. ..o vev et .. 1.74
North Carolina ................ .. 1.48
Virginia . ......ooovvviiiienan.n .. 1.48
Easr Sours CENTRAL .............. 4 3.64
Alabama....................... 1.91
Tennessee. ......cvvvvnnnennen 1.29
Wesr SootHs CENTRAL ............. 4 1.61
TexaS .ot iviiiereaennianann .94
MOUNTAIN ...vivirininnninnnnnns 8 28.19
Idaho ..., 7.33
Montana ...........c.cciunnnn. 6.72
Arizona. ..o, 5.25
Utah ..............ciiiiinn., .. 2.88
PacrFic. ... 3 38.63

Nearly evenly divided

! These figures are compiled from the United States Geological Survey,
“Power Capacity and Production in the United States,” Water-Supply
Pagper 579 (1928), pp. 128-128. The estimates are for potential water power

resources available 50 per cent of the time.
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Excluding the three Pacific Coast states, of forty-five
states and the District of Columbia possessing 61.37
per cent of the total water power resources of the United
States, eighteen states have 45.87 per cent. They have
three-quarters of the power resources of these forty-five
states and less than half of the population. It is obvious
from this distribution that the potential advantages to
be derived from interconnected hydro and steam plant
systems cannot be attained in the face of restrictive
legislation on the part of the states having the great
power sites. Up to the present time Maine is the only
state in this category which has adopted such a policy.
The result has been exceedingly unfortunate for New
England as a whole, whatever it may have been for
Maine. From the national standpoint, this restrictive
legislation cannot but be viewed as undesirable.

Tae LecaLity oF RestricTive PoLicies

From the legal standpoint the question is whether or
not these statutes and orders exceed the power of the
states because of their prohibitory effect upon inter-
state commerce. The Supreme Court has definitely
stated that the transmission of electric current from
one state to another is interstate commerce.! It is main-
tained by the states, however, that their control over
hydro-electric current is such that its exportation can be
restricted or forbidden.? The possible assumptions un-

1 P . U.C. v. Attleboro Steam & Electric Co., 278 U. S. 83, 86 (1927).

z Tt is interesting to observe that state utility commissioners admit un-
certainty. The Special Committee on Water Power of the National Associ-
ation of Railroad and Utilities Commissioners made a survey of non-export

laws and concluded that *“such provisions may become of prime importance
in the future in preserving to the people of the state the first call on its natural
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derlying this assertion of jurisdiction are that the states
have the power to retain for themselves their natural
resources, including hydro-electric energy, and that the
control of the states over water and streams within
their boundaries is such that exploitation can be for-
bidden entirely or granted on condition that electric
energy generated therefrom shall not be exported. The
testing of these assumptions seems to revolve about
three fundamental questions. (1) Is electric energy
generated by means of water power a natural resource?
(2) Admitting for the sake of argument that it is a
natural resource, does it follow therefrom that the
states can restrict its exportation? (3) Whether or not
it is a natural resource, can the states require that it
shall not be exported as a condition on the permission to
generate and transmit it? The two complicated prob-
lems of constitutional law involved in the second and
third questions, the power of the states to preserve their
natural resources and the doctrine of the constitution-
ality of unconstitutional conditions, are so inextricably
mingled in the relevant cases which have arisen that it
seems better not to discuss these questions apart from
each other. The attempt to synthesize these two prob-
lems may result in lack of clarity at some points but the
alternative method of separate discussion would be a
patent oversimplification of the issues involved. At any
rate the conclusion to resort to this method was the re-
sult of trying both.

As for the first question, it is not easy to conceive of
resources, but the fact should also be noted in connection with this provision

that its constitutionality is by no means free from doubt.” (4nn. Proc. Nat.
Asso. R.R. & U. Comrs., 1926, p. 64.)
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electric current, in a form suitable for utilization for
lighting and power purposes, as a natural resource. One
refers to the “generation,” “production,” or even
“manufacture” of electric power. With respect to
bydro-electric energy we say that it is “generated” by
falling waters. In order to obtain the final utilizable
product water must be impounded, dams constructed
or natural sites harnessed, and generating apparatus in-
stalled. The energy secured is an artificial product
whose generation from the basic natural resource re-
quires large financial investment and great technical
skill. Steam power is not called a natural resource, al-
though its generation requires the consumption of
natural resources — coal or oil.

We cannot get far, however, by a discussion of this
question. Its decision would not help much in deciding
upon the power of the states to retain their hydro-
electric energy because not all natural resources can be
kept within the state. Moreover, practically all of the
statutes and orders cited seem to rely chiefly on the con-
ditional nature of the grant of the use of water power
sites or other privileges and so could be justified apart
from the power to preserve natural resources. The re-
maining part of this discussion, therefore, is not predi-
cated upon any supposition as to whether or not hydro-
electric energy is a natural resource. It assumes that it
may be, but not that it is or is not.

The chief precedent for the legality of restrictive state
policies is the case of Hudson Waiter Co.v. McCarter.
This case concerned the validity of a New Jersey statute

1209 U. S. 349 (1908). See Charles E. Gurney, “The Water Power
Problem in Maine,” P. U. R. 1928-p2, p. 15,
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of 1905 making it unlawful to transport or carry through
pipes, conduits, ditches, or canals the waters of any
fresh water lake, pond, brook, creek, stream, or river of
the state into any other state. The Hudson Water
Company contracted to furnish water to the city of
New York and was enjoined by the state of New Jersey.
The company set up as its defence the unconstitution-
ality of the Act of 1905, alleging that it constituted a
deprivation of the property of the riparian owners with-
out due process of law; that it impaired the obligation
of contracts made with persons outside the state; that
it was a denial of equal privileges and immunities to
citizens of other states, and that it was an illegal inter-
ference with interstate commerce. The statute was sus-
tained by the New Jersey Court of Errors and Appeals
mainly on the grounds that the only right possessed by
the riparian owners in the body of a stream was to have
the flow continue, and that there was a residuum of
ownership in the state.! An appeal was taken to the
Supreme Court of the United States where the decision
of the state court was affirmed.?

Mr. Justice Holmes, speaking for the majority, recog-
nized “that the State as quasi-sovereign and representa-
tive of the interests of the public has a standing in court
to protect the atmosphere, the water and the forests
within its territory, irrespective of the assent or dissent
of the private owners of the land most immediately con-
cerned.” * He added, however, that the Court pre-
ferred “to put the authority which cannot be denied to
the State upon a broader ground than that which was

1 70 N. J. Eq. 695 (1906).
2 Hudson Water Co. v. McCarter, 209 U. S. 349.
3 Ibid., 355.
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emphasized below, since in our opinion it is independent
of the more or less attenuated residuum of title that the
State may be said to possess.”” ! This “broader ground”
was said to be the police power. The private right to
appropriate was held to be subject “to the initial limita-
tion that it may not substantially diminish one of the
great foundations of public welfare and health.” 2 Upon
this principle the act forbidding the exportation of
water was upheld as a police measure. The contract
was illegal when made because the private rights of
property and contract were subject to the initial limita-
tions prescribed in the statute. Nor could the act be
called an illegal interference with interstate commerce.
““A man cannot acquire a right to property by his desire
to use it in commerce among the States. Neither can he
enlarge his otherwise limited and qualified right to the
same end.” 3

The effect of this decision was to give to the water of
flowing streams a position comparable to that given wild
game in Geer v. Connecticut some years earlier.* In this
case the Supreme Court had upheld a Connecticut stat-
ute forbidding the transportation from the state of
game birds killed within the state. As in the opinion of
Mr. Justice Holmes in the New Jersey case, Mr. Justice
White invoked both common law principles and the
police power. But whereas the former relied chiefly on
the police power the latter stressed the point that from
earliest times it had been recognized that the state, in
its sovereign capacity as representative of the people,

1 Ibid. 2 Ibid., 356.
3 Ibid., 357. Mr. Justice McKenna dissented, without opinion.
¢ 161 U. S. 519 (1896).
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possessed an ownership in animals ferae naturae. From
this common ownership flowed the right always to keep
the property within the state.? Standing in the position
of owner the state could forbid the killing of game en-
tirely or grant it on whatever conditions it chose to im-
pose. Therefore, “no contracts made in relation to such
property were exempt from the law of the State con-
senting that such contracts be made, provided only they
were confined to internal and did not extend to external
commerce.” * He added, however, that the law might
also be justified as a police measure, flowing from the
duty of the state to preserve for its people a valuable
food supply. This police power he held could be exer-
cised even though interstate commerce was “remotely
and indirectly affected.” *

Even in these two cases, involving what were unques-
tionably natural resources, it becomes apparent that a
close connection exists between the power to keep
natural resources in the state and the coustitutionality
of unconstitutional conditions. Mr. Justice White
argues in Geer v. Connecticut that a state, either in its
proprietary capacity or on the basis of the police power,
can prevent absolutely the taking of wild game and
therefore can permit it on such conditions as it chooses
to impose. Mr. Justice Holmes says in Hudson Water Co.
v. McCarter that the police power of the state to preserve
its natural resources for the use of its inhabitants is com-
plete, and that as a result such conditions may be im-

1 Ibid., 529. 2 Ibid., 539.

3 Ibid., 532. Justices Field and Harlan dissented, while Justices Brewer

and Peckham did not hear the argument and took no part in the deci-
sion.
$ Ibid., 534.
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posed on their exploitation as the state desires. In each
case 1t is held that the restriction cannot be termed a
burden upon interstate commerce because the right to
take the thing at all was subject to the condition that it
should not be sent out of the state. This reasoning was
directly in line with the then prevailing opinion as to the
constitutionality of unconstitutional conditions.

The field of foreign corporations has provided the
great battle ground for the struggle over this doctrine.!
In a line of cases beginning with Paul v. Virginia * the
Supreme Court seemed to accept the theory that inas-
much as a state could entirely exclude foreign corpora-
tions from doing business within its borders, it might
permit them to enter and do business on whatever con-
ditions it wished to impose. In 1876 a statute providing
for the revocation of the license of a foreign corporation
if it should remove cases to the federal courts was up-
held.? It is significant that this decision was reaffirmed
in a case contemporaneous with Hudson Water Co. v.
McCarter.*

These cases presented logical dilemmas. On the one
hand, the states cannot interfere with interstate com-
merce or prevent resort to federal courts. On the other
hand, persons cannot exploit natural resources and
foreign corporations cannot do business in a state with-

1 See “Modern Development of the Doctrine of Unconstitutional Con-
ditions,” 42 Harvard Law Review, 676 (1929). See alsc W. W. Willoughby,
The Constitutional Law of the United States (2nd ed., 1929), Vol. I, pp. 206 fI.;
M. H. Merrill, “Unconstitutional Conditions,” 77 Univ. Penn. Law Review,
879 (1929), and Gerard C. Henderson, The Posttion of Foreign Corporations in
Americon Constitutional Law (1918), Ch. 8.

2 8 Wall. 168 (1868).

3 Doyle v. Continenial Insurance Co., 94 U. S. 535.

4 Security Mutual Life Insurance Co. v. Prewitt, 202 U. S. 246 (1906).



30 TRANSMISSION OF ELECTRIC POWER

out the consent of the state. Up to this point the Court
grasped the second horn of the dilemma, insisting that
no constitutional provisions are infringed upon because
the state, in driving a hard bargain for the sale of its
consent, has imposed as part of its price the condition
that the constitutional provisions involved shall not be
invoked. The assumption is that the state would not
give its consent if the constitutional provisions could be
invoked. The underlying argument is that a person
cannot be said to have a constitutional right when he
obtains the consent of the state to exercise one of its
privileges on the condition that he shall not invoke the
right. He must abide by the terms of the bargain or
forfeit the privilege granted by the state.

Both the power of the state to prevent the exportation
of its natural resources and its power to require unconsti-
tutional conditions as the price of consent for the exer-
cise of its privileges have been severely modified since
the cases above cited were decided. As a matter of fact
Mr. Justice White indicated in an obiter dictum de-
livered in 1900 that the Court intended to limit the
application of the principle laid down in Geer ». Con-
necticut.! Indiana enacted a statute in 1898 for the pur-
pose of regulating the production of natural gas and
preventing its wastage. The statute was upheld on the
grounds that by Indiana law the individual had no title
to natural gas and oil until extracted, and that the state
could therefore regulate the manner of extraction to
prevent wastage.” But before coming to this conclusion
the Court, through Mr. Justice White, pointed out cer-

1 This was in Ohio 0il Co. v. Indiana, 177 U. S. 190,
2 Ibid., 208.
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tain limitations on the power of the state to make regu-
lations affecting natural gas, and one of them was said
to be that once natural gas was reduced to possession
the state could not prevent the owner from transporting
it from the state.!

The state had contended that its regulatory authority
was complete, even to the point of keeping the gas
within the state, on the ground that the principles
governing wild game were also applicable to natural
gas. Indiana and Pennsylvania cases were cited, as
showing an analogy between gas, oil, and water, miner-
als ferae naturae, on the one hand, and wild game on the
other.? But the analogy merely establishes a similarity
of relation, says Mr. Justice White, and does not prove
the identity of the two things. The distinction is that
as to animals ferae naturae the state stands in the po-
sition of proprietor, in behalf of the public, and may
absolutely prevent everyone from reducing them to

1 Ibid., 205, citing State v. Ind. & 0. 01l, Gas & Mining Co., 120 Ind. 575;
22 N. E. 778 (1889). In this case the Supreme Court of Indiana heid invalid
a statute making it unlawful to transport natural gas from the state.

2 Brown v. Vandergrift, 80 Penn. St. 142, 147, 148 (1875); People’s Gas
Co. v, Tyner, 131 Ind. 277, 280 (1892). The analogy was said to exist in the
peculiar nature of each, whereby the property, though at one moment on
one’s land, might the next have moved on, whereupon the right of ownership
was gone. In Westmoreland & Cambria Natural Gas Co. v. De Witt, 180 Penn.
St. 235 (1889), it is stated as follows: ‘ Water and oil, and still more strongly
gas, may be classed by themselves, if the analogy be not too fanciful, as
minerals ferae naturae. In common with animals, and unlike other minerals,
they have the power and the tendency to escape without the volition of the
owner. Their ‘fugitive and wandering existence within the limits of a par-
ticular tract was uncertain,’ as said by Chief Justice Agnew in Brown v,
Vandergrift. . . . They belong to the owner of the land, and are part of it, so
long as they are on or in it, and are subject to his control; but when they
escape and go into other land, or come under another’s control, the title of
the former owner is gone. Possession of the land, therefore, is not necessarily
possession of the gas.”
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possession, whereas with respect to minerals ferae
naturae the state has merely a sovereign or govern-
mental interest to protect the rights of the surface own-
ers, to provide an equitable distribution between them,
and to prevent wastage.!

This obiter dictum that a state could not prohibit the
exportation of natural gas was accepted in Oklahoma v.
Kansas Natural Gas Co., decided in 1911.2 This case in-

1177 U. S. 190, 208, 209. The relevant passage is as follows:

““This follows because things which are ferae naturae belong to the
‘negative community’; in other words are public things subject to the abso-
lute control of the State, which, although it allows them to be reduced to
possession, may at its will not only regulate but wholly forbid their future
taking . .. But whilst there is an analogy between animals ferae naturae and
the moving deposits of oil and natural gas, there is not identity between
them. Thus, the owner of land has the exclusive right on his property to re-
duce the game there found to possession, just as the owner of the soil has the
exclusive right to reduce to possession the deposits of natural gas and oil
found beneath the surface of his land. The owner of the soil cannot follow
game when it passes from his property; so, also, the owner may not follow the
natural gas when it shifts from beneath his own to the property of some one
else within the gas field. It being true as to both animals ferae naturae and
gas and oil, therefore, that whilst the right to appropriate and become the
owner exists, proprietorship does not take being until the particular subjects
of the right become property by being reduced to actual possession. The
identity, however, is for many reasons wanting. In things ferae naturae all
are endowed with the power of seeking to reduce a portion of the public
property to the domain of private ownership by reducing them to possession.
In the case of natural gas and oil no such right exists in the public. It is
vested only in the owners in fee of the surface of the earth within the area of
the gas field. This difference points al once to the distinction between the
power which the lawmaker may exercise as to the two. In the one, as the
public are the owners, every one may be absolutely prevented from seeking
to reduce to possession. No divesting of private property, under such a con-
dition, can be conceived because the public are the owners, and the enacting
by the State of a law as to the public ownership is but the discharge of the
governmental trust resting in the State as to property of that character . . .
On the other hand, as to gas and oil, the surface proprietors within the gas
field all have the right to reduce to possession the gas and oil beneath. They
could not be absolutely deprived of this right which belongs to them without
a taking of private property.”

2 221 U. S. 229.
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volved an Oklahoma statute providing that no corpora-
tion organized for the purpose of or engaged in the
business of transmitting natural gas within the state
should be granted a charter, or right of eminent domain,
or right to use the highways of the state unless it should
be expressly stipulated that gas would be transmitted
only to points within the state. Mr. Justice McKenna,
speaking for the Court, referred first to the contention
of the state that the ruling principle was conservation,
not commerce, and that the statute was a reasonable
exercise of the police power to preserve the gas from
being used up in the near future, and from being sold in
other states while Oklahoma cities were still unsupplied.!
It was claimed that the effect on interstate commerce, if
any, was only incidental. With this contention the
Court did not agree. Statutes of true conservation, said
Mr. Justice McKenna, such as the one involved in
Ohio 01l Co. v. Indiana, are valid. A state may regulate
the taking of natural gas to prevent waste. But the law
in the present case does what the Court took pains to
show the Indiana law did not do. This law not only
regulates the right of reduction to possession of the gas,
but when the gas becomes property it takes from it the
attributes of property by refusing to allow the owner to
dispose of it in interstate commerce.> The state recog-
nizes it to be the subject of intrastate commerce but
refuses to allow it to become the subject of interstate
commerce. The purpose of the conservation is mainly
the business welfare of the state, and would hold as
readily for coal and timber as for gas.® State v. Indiana

1 Ibid., 245. 2 Ibid., 254.
3 [bid., 255.
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& Ohio Oil, Gas and Mining Co. was cited as showing
that this was an unlawful burden on interstate com-
merce.! Granted that natural gas reduced to possession
is a commodity of commerce, said Mr. Justice McKenna,
a state cannot say that it shall never become an article
of interstate commerce.?

-Justices Holmes, Lurton, and Hughes dissented, but
without opinion.

The first reaction from reading the opinion of the
Court in this case is that Geer v. Connecticut and Hudson
Water Co. v. McCarter have in effect been overruled.
There is no reference to Mr. Justice White’s subtle dis-
tinction between animals ferae naturae and minerals
ferae naturae. It is simply stated that if natural gas
when reduced to possession can be a subject of com-
merce at all it can be a subject of commerce among the
states. The decision in the wild game and water cases
was that articles in internal commerce could be for-
bidden to enter interstate commerce. The language of
the cases cannot easily be reconciled.

It must be kept in mind, however, that Mr. Justice
McKenna dissented in Hudson Water Co. v. McCarter.
He apparently did not think the states could prohibit
the exportation of any of their natural resources. The
other majority justices in the Oklahoma case may have
followed the distinction made in Ohso Oil Co. ». Indiana
and may have thought the gas statute bad because of
the lack of a proprietary jurisdiction by the state. If the
state police power alone were involved, apart from any
common law principles of proprietorship, the cases
would obviously be irreconcilable. It would appear

 Tbid., 256. 2 Ibid,
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from the language of the water diversion case that it was
decided apart from these principles. But we know from
later cases that Mr. Justice Holmes thinks the states
can forbid the exportation of any of their natural re-
sources. The other members of the Court in the New
Jersey case may have accepted the opinion without
realizing its significance. The opinions in the two cases
were written by members who held opposing extreme
views and it would be inadvisable to conclude on the
basis of these opinions that the Court had turned a com-
plete somersault by 1911.

A strong plea for the power of the state to keep its
natural resources for its own inhabitants was made a
few years later by West Virginia in one of the most in-
volved and perplexing cases ever before the Supreme
Court.! Aroused by the discovery that the supply of
natural gas in the state was rapidly diminishing and
that local needs were being inadequately supplied, the
West Virginia legislature passed an act in 1919 requiring
natural gas utilities, to the extent of their supply of gas
produced in the state, to satisfy the needs of all intend-
ing consumers in the state. The act also authorized the
Public Service Commission, upon a finding that a local
company was without an adequate supply for the fur-
nishing of local needs, to order another company having
gas in excess of what-was required for consumers within
the state to furnish the supply lacking to the other com-

L Pennsylvania v. West Virginia, 262 U. S. 553 (1923). The case was first
argued in December, 1921. It was restored to docket for reargument in
January, 1922, and reargued in February and March of that year. It was
again restored to docket in November, 1922, reargued in April, 1923, and
decided two months later, with three justices dissenting.
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pany.! The states of Pennsylvania and Ohio, before
any action under the statute had been taken by the
state of West Virginia or the Public Service Commission
thereof, brought suits to enjoin the enforcement of the
act, upon the grounds that it would curtail or cut off
the supply of natural gas produced in West Virginia and
carried by pipe lines into Pennsylvania and Ohio, and
there sold for fuel and lighting purposes.*

The Court sustained the application for the injunction
on the ground that the statute was unconstitutional.
Mr. Justice Van Devanter, who delivered the majority
opinion, first disposed of the contention that the Court
had no jurisdiction.? The statute, he said, raises the
question whether a state may withdraw a product from
an established current of commerce moving into another
state, and consequently it involves an interpretation of
the commerce clause and is a justiciable controversy.*
Nor was the suit prematurely brought because the
act had not been tested in actual practice. ““One does
not have to await the consummation of threatened in-
jury to obtain preventive relief,” said Mr. Justice Van
Devanter.5

The opinion then went on to discuss the principal
issue, ““whether a State wherein natural gas is produced
and is a recognized subject of commercial dealings may
require that in its sale and disposal consumers in that

1 Acts 1919, Ch. 71. Quoted at 262 U. S. 582.

2 262 U. S. 558, 555.

3 It should be noted that the first time the Court restored this case to
docket it specifically stated that it should be reargued with special reference
to the questions whether the suit was not prematurely brought and whether
the bill presented & cause justiciable between the parties.

4 Ibid., 591.

8 Ibid., 598.
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State shall be accorded a preferred right of purchase
over consumers in other States, when the requirement
necessarily will operate to withdraw a large volume of
the gas from an established interstate current whereby
it is supplied in other States to consumers there. Of
course, in the last analysis, the question is whether the
enforced withdrawal for the benefit of local consumers
is such an interference with interstate commerce as is
forbidden to a State by the Constitution.” * The ques-
tion, the opinion continued, is an important one, be-
cause what one state may do with one natural product
others may do for other natural products. But notwith-
standing its importance, “its solution is not difficult.”
This latter assertion is somewhat surprising in view of
the history of the case.

In short, Mr. Justice Van Devanter held that the
transmission of natural gas is interstate commerce; that
any state law which by its necessary operation prevents,
obstructs, or burdens it is a prohibited interference; and
that the present law of West Virginia clearly constitutes
such an interference.? The quasi-public character of the
business does not alter the situation. Even in the regu-
lation of these businesses the state may not regulate the
interstate business to the advantage of the local con-
sumers.® Nor is any merit seen in the contention that
the gas is a natural product of the state and has become
a necessity therein, that the supply is waning and no
longer adequate for all needs, and that the act is there-
fore a legitimate measure of conservation in the interest
of the state. That contention the justice regards as

1 Ibid., 595. 2 Ibid., 597.
3 Ibid., 597. .
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having been met and overruled in West v. Kansas Natural
Gas Co.,* where the question was *in essence the same.” 2

Finally, the opinion disposed of the claim that the
bills should be dismissed because the Court could not
prescribe and execute regulations respecting the appor-
tionment of the gas among the states, by saying that
the Court was merely enjoining the enforcement by
West Virginia of an unconstitutional enactment.

To dismiss the bills and leave the act to be enforced would
be quite inadmissible. If there be need for regulating the in-
terstate commerce involved, the regulation should be sought
from the body in whom the power resides.?

The dissenting opinions of Justices McReynolds and
Brandeis deal with the jurisdictional aspects of the case,
although Mr. Justice Brandeis says that he regards the
argument of Mr. Justice Holmes as unanswerable.* The
latter’s contention is that the statute reaches the natural
gas before it has begun to move in commerce of any
kind, and that it applies only to gas hereafter to be col-
lected. Furthermore, “products of a State until they
are actually started to a point outside it may be regu-
lated by the State notwithstanding the commerce
clause.” 5 There is no substantial difference, he adds,
between the present form of regulation and a tax on
mining ore destined to leave the state; ® nor between the
present statute and one forbidding the sale or offer for
shipment of immature citrus fruits;? nor between this

1221 U. S. 229, supra. 2 262 U. S. 553, 598.
3 Ibid., 600, 4 Jbid.
5 Ibid.

8 Oliver Iror. Mining Co. v. Lord, 262 U. S. 172 (1923).
7 Sligh v. Kirkwood, 237 U. S. 52 (1915).
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act and the Connecticut wild game statute;® nor be-
tween this act and one regulating the use of natural gas
so as to prevent waste; * nor between this act and one
prohibiting the manufacture for export of colored oleo-
margarine.? “I see nothing in the commerce clause to
prevent a State from giving a preference to its inhab-
itants in the enjoyment of its natural advantages,” says
Mr. Justice Holmes.* It is admitted that there is some
general language in the Kansas Natural Gas case,® “a
decision that I thought wrong,” ® implying “that Penn-
sylvania might not keep its coal, or the northwest its
timber. But I confess I do not see what is to hinder.” ”
M. Justice Holmes concludes his dissent with the state-
ment that “the Constitution does not prohibit a State
from securing a reasonable preference for its own inhab-
itants in the enjoyment of its products even when the
effect of its law is to keep property within its boundaries
that otherwise would have passed outside.” &

It is not easy to agree with Mr. Justice Holmes that
there is no substantial difference between the West Vir-
ginia statute and the measures cited by him. The tax on
mining ore and the regulation of gas to prevent wastage
did not discriminate against interstate commerce. Fur-
thermore, regulation and taxation are not necessarily
the same thing as prohibition. The citrus fruits and the
colored oleomargarine were held not to be legitimate
articles of commerce. As for wild game and natural gas,

1 Geer v. Connecticut, 161 U. S. 519 (1896).

2 Walls v. Midland Carbon Co., 254 U. S. 300 (1920).

3 Capitol City Dairy Co. v. Ohio, 183 U. 8. 238 (1902).
4262 U. S. 553, 602.

5 221 U. S. 229, 255. 8 262 U. S. 553, 602.
7 Ibid, 8 Ihid., 603.



40 TRANSMISSION OF ELECTRIC POWER

there is, as Mr. Justice White said in Ohio 07l Co.
v. Indiana, a similarity of relation but not an identity.
With respect to animals ferae naturae the state stands in
the position of proprietor, as representative of the
people. With respect to minerals ferae naturae it has
only a governmental interest to protect the rights of the
surface owners and to prevent wastage. A state can
give a preference to its own inhabitants in the enjoy-
ment of its products only when this element of common
proprietorship is present.

A recent case indicates that even as to animals ferae
naturae the authority of the state is not that of absolute
proprietorship. In Foster Packing Co. v. Haydel the
Court held invalid the Louisiana Shrimp Act.! This
act declared that all shrimp and parts thereof in Louisi-
ana waters were the property of the state, and regulated
their taking and reduction to private ownership. It
made it unlawful to export from the state any shrimp
from which the heads and hulls had not been removed,
and also to export raw shells, heads, and hulls, these be-
ing useful for the manufacture of fertilizer. There were
no restrictions on the exportation of meat obtained from
shrimp whose heads and hulls had been removed. The
facts alleged showed that 95 per cent of the shrimp
caught in Louisiana waters were for outside consump-
tion, and that for many years the shrimp had been taken
to the canning plants at Biloxi, Mississippi. These
plants were almost totally dependent on the Louisiana
Marshes for their supply of shrimp. The Court, through
Mr. Justice Butler, said that in view of these facts and

1 278 U.S. 1 (1928). The relevant provisions of the act are found at
pp. 5-7.
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the provisions of the act it was apparent that conserva-
tion was a feigned purpose. The real purpose was de-
clared to be “to prevent the interstate movement of raw
shrimp from the Louisiana Marshes to the plants at
Biloxi in order through commercial necessity to bring
about the removal of the packing and canning indus-
tries from Mississippi to Louisiana.” * This was held to
be unlawful. “A State is without power to prevent
privately owned articles of trade from being shipped
and sold in interstate commerce on the ground that they
are required to satisfy local demands or because they
are needed by the people of the State.” 2 The Court
recognized that animals ferae naturae were not private
articles of trade and admitted that according to the
principles accepted in Geer v. Connecticut, the state of
Louisana, as representative of its people, might have
retained the shrimp for consumption and use therein.
It does not follow, however, that the state can retain the
shrimp for other purposes. Were it absolute proprietor
it could do so, but ownership is really vested in the
people of the state. The Court held that when the state
authorized the interstate shipment of the food it re-
leased its control, and that the shrimp thereby became
private articles of trade.

Mr. Justice McReynolds dissented. He thought that
the state had absolute control over the shrimp and that
it could require canning before exportation.

The effect of this decision is to qualify to a consider-
able extent the control of the state over wild game.

1 Ibid., 10. 2 Ihid.

¢ Ibid., 15. In Johnson v. Haydel, 278 U. S. 16, the Louisiana Oyster

Act was held invalid, the Court merely stating that the same principles
governed as in the Shrimp case.
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From the statement in Geer v. Connecticut that the state
is proprietor in behalf of the people the Court deduces
the principle that the control of the state is limited to
conservation. The reason for this deduction is not
clearly apparent. Even though the state is proprietor
only as representative of the people, why has it not the
authority to exercise its control over wild game for the
industrial as well as for the alimentary welfare of those
for whom it stands? Granting that there may be a dis-
tinction, it is hard to believe that the Court is not paring
down Geer v. Connecticut in order to prevent as far as
possible interference with interstate commerce. What-
ever the motive for the decision, the case seems to have
an important bearing on water power legislation. Re-
strictions on the exportation of water power may be de-
signed to attract industries and manufacturing plants
as well as to conserve a natural resource. The Court
might draw a distinction between absolute prohibition
and the according of preference to local consumers.

This recital of cases is given to indicate the ambiguity
of the opinions and the respective attitudes of the
present members of the Court. The language of the
opinions is such that one cannot be sure whether the
Court is making a distinction between the proprietary
and sovereign capacities of the state, or whether it is in
reality getting away from the earlier cases. The use of
the argument that if one state can keep its natural gas,
others may keep their coal, timber, and other resources
suggests strongly that the Court senses the danger of a
war of diserimination and retaliation between the states,
such as the commerce clause was designed to prevent,
and wishes to forestall the possibility of its occurring.
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Mr. Justice Holmes has from the first insisted that these
cases should be treated as involving the extent of the
state police power, irrespective of what he terms the
“more or less attenuated residuum of title.” 1 On the
basis of the police power he believes that the states can
retain all of their natural resources. Mr. Justice Bran-
deis is on record as being in accord with him on this
point. Mr. Justice McReynolds dissented in the West
Virginia case, but on jurisdictional grounds. We do not
know what he thought as to the validity of the statute.
He thought the Louisiana Shrimp Act valid. It should
also be noted that Mr. Justice Hughes dissented with
Justices Holmes and Lurton in the Oklahoma case.

On the other hand, Mr. Justice Van Devanter was
with the majority in both the West Virginia and the
Oklahoma cases. dJustices Sutherland and Butler also
were with the majority in the West Virginia case, the
only one of these cases in which they participated.
Either because they accept the learned opinion of
Mr. Justice White on the distinction between the pro-
prietary jurisdiction of the state over animals ferae
naturae and its sovereign or governmental jurisdiction
over minerals ferae naturae, or for reasons suggested
above, they do not think that the Constitution allows
a state to keep its natural gas. They have subscribed to
an opinion where it is implied that a state cannot keep
its oil or timber.

We have it from Mr. Justice Sutherland that the
validity of legislative enactments cannot be decided by
counting heads. But when some members of the Su-

1 This is perhaps why he did not dissent in Foster Packing Co. v. Haydel.
The restriction there was based on title.
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preme Court think that statutes prohibiting the expor-
tation of natural resources are valid and others think
that they are invalid we know of no other method. It
is inconclusive in the present instance because we do
not know how to count the heads of Justices Stone,
Roberts, and McReynolds. It is conceivable that the
Court as now constituted would uphold this restrictive
legislation. In view of the hesitancy of the Court in ex-
pressly reversing itself, however, it seems very unlikely
that it will be baldly proclaimed that a state has an un-
restricted right to preserve all of its natural resources for
its own use.

As might be expected, the apparent trend in the de-
cisions of the Supreme Court against the power of the
states to keep their natural resources has been accom-
panied by the waning of the doctrine of the constitu-
tionality of unconstitutional conditions. There was
evidence of this, of course, in Oklahoma v. Kansas
Natural Gas Co. The statute there provided that certain
privileges should not be granted to gas companies unless
they stipulated that they would not transmit gas from
the state. The Court grasped the other horn of the
dilemma this time and pointed to the immovable object
of the commerce clause. In the earlier cases the statutes
were viewed as valid because the condition of non-ex-
portation related to a privilege which the state could
withhold at its discretion. Here the statute is held in-
valid because the condition necessarily results in a pro-
hibition of interstate commerce.

More direct evidence of the paring down of the doc-
trine is found in cases involving foreign corporations.
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Between 1910 and 1916 the Court held invalid three
attempts of the states to revoke licenses of foreign com-
panies for resorting to the federal courts.! The earlier
cases were distinguished on the ground that the com-
panies were there subject to the complete control of the
state because doing only an intrastate business, whereas
the present companies were engaged in interstate busi-
ness. The opinions did not always emphasize this dis-
tinction, however, and in 1922 the Court, through
Mz. Chief Justice Taft, declared that a state could not,
in imposing conditions upon the entrance of a foreign
corporation to do business in the state, exact from it a
waiver of the exercise of its constitutional right to resort
to the federal courts, without regard to whether it was
doing a state or an interstate business.? This conclu-
sion, said the Chief Justice, “rests on the ground that
the Federal Constitution confers upon citizens of one
State the right to resort to Federal Courts in another,
that state action, whether legislative or executive,
necessarily calculated to curtail the free exercise of the
right thus secured is void because the sovereign power
of a State in excluding foreign corporations, as in the
exercise of all others of its sovereign powers, is subject to
the limitations of the supreme fundamental law.” 3 The
opinion then stated that the earlier cases sustaining
such unconstitutional conditions must be considered as
overruled.?

1 Herndon v. Chicago, R. I. & Pac. Ry. Co., 218 U. S. 185 (1910); Harrison
v. 8t Lours & S. F. R. R. Co., 232 U.S. 318 (1914); Wisconsin v. Phil. &
Reading Coal & Iron Co., 241 U. S. 329 (1916).

2 Terral v. Burke Construction Co., 257 U. S. 529, 532.
3 Ibid, ltalics mine. 4 Itnd.
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Conditions requiring the assent of foreign corpora-
tions to taxes placing a burden on interstate commerce,
conditions requiring them to submit to the regulation
of business and the taxation of property outside the
state, and conditions contrary to the equal protection
clause of the Fourteenth Amendment were likewise held
to be beyond the power of the state to impose as the
price of permission to do business in the state.!

The most sweeping language in this connection is
found in Mr. Justice Sutherland’s opinion in Frost
Trucking Co. v. R. R. Commusston.? In this case the
Court held invalid a California statute providing that
all private carriers using the public highways should
submit to the same regulation as common carriers. It
is not disputed, said Mr. Justice Sutherland, in deliver-
ing the opinion of the majority, that legislative fiat can-
not change private carriers into public carriers without
their consent. It follows, then, that “the naked ques-
tion which we have to determine. . .is whether the
state may bring about the same result by imposing the
unconstitutional requirement as a condition precedent
to the enjoyment of a privilege, which, without so de-
ciding, we shall assume to be within the power of the
state altogether to withhold if it sees fit to do so.”? If
this is so, he continues, “constitutional guaranties, so
carefully safeguarded against direct assault, are open to
destruction by the indirect but no less effective process
of requiring a surrender, which, though in form volun-
tary, in fact lacks none of the elements of compulsion.” 4

1 See Willoughby, 0. cit., and Merrill, op. cit., and cases there cited.
2 271 U. S. 583 (1926).
@ Ibid., 592. 4 Ibid., 593.
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Then follows this statement:

It would be a palpable incongruity to strike down an act
of state legislation which. by words of express divestment,
seeks to strip the citizen of rights guaranteed by the federal
Constitution, but to uphold an act by which the same result
is accomplished under the guise of a surrender of a right in
exchange for a valuable privilege which the state threatens
otherwise to withhold. It is not necessary to challenge the
proposition that, as a general rule, the state, having power to
deny a privilege altogether, may grant it upon such conditions
as it sees fit to impose. But the power of the state in that re-
spect is not unlimited; and one of the limitations is that it may
not impose conditions which require the relinquishment of
constitutional rights. If the state may compel the surrender
of one constitutional right as a condition of its favor, it may,
in like manner, compel a surrender of all. Tt is inconceivable
that guaranties embedded in the Constitution of the United
States may thus be manipulated out of existence.!

In the light of this opinion it is not surprising to find
the statement that ““‘the early conception that a state’s
right of absolute prohibition includes the right to regu-
late on any terms has been almost entirely repudiated.” ?

Taking into consideration the decisions in the gas
cases and the sweeping language in the Frost case it
would seem that the invalidity of the water power
statutes and orders could not be subject of much doubt.
It is unlikely that hydro-electric energy could be called
a natural resource, and even if it is the Court has appar-
ently limited the application of the principles involved

1 Ibid. Justices Holmes, Brandeis, and McReynolds dissented. The
ground of dissent, however, was not the right of the state Lo impose
whatever conditions it chose, but that the nature of the business was such as
to subject it to the regulations provided for. There being no right to go un-

regulated, it could not be claimed that the Fourteenth Amendment was
violated. 2 48 Harvard Law Review, 677.
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in Geer v. Connecticut and Hudson Water Co. v. McCarter
to the specific circumstances found in those cases. And
the decline of the doctrine of the constitutionality of
unconstitutional conditions would seem to make it im-
possible for the states to exact an agreement of non-
exportation in return for the privilege of developing
power sites, exercising the right of eminent domain, or
other privileges.

One learns, however, that nothing is certain in the
realm of constitutional law. In 1927 the Court handed
down a unanimous decision which at first sight it seems
impossible to reconcile with the preceding cases on un-
constitutional conditions.! This case is particularly
significant in that it involved a provision of the Wis-
consin Water Power Act of 1925. This provision was
that all applicants for the development of water power
sites should agree to recapture by the state on such
terms as fixed by the state, and that applicants should
waive all right to any further compensation. Plaintiffs
filed a petition to repair their dam. The Railroad Com-
mission rejected the petition because the conditions of
section 381.09, above, were not included. Plaintiffs
brought suit for a writ of mandamus ordering the Com-
mission to proceed with the examination of the appli-
cation, alleging that section 31.09 constituted a depriva-
tion of property without due process of law because of
the method of computing the fair value of the property.
The provision was upheld in the trial court and sus-

tained in the Supreme Court of Wisconsin by an evenly
divided Court.?

t Fox River Co.v. R. R. Comm., 274 U. S, 651.
2 189 Wis. 626 (1926).
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Mzr. Justice Stone, speaking for the Supreme Court of
the United States, said that the question to be decided
was whether the plaintiffs had any right which could be
protected by the Fourteenth Amendment. The exist-
ence of that right, he said, depended entirely upon the
construction given by the state courts of the rights of
riparian owners to develop power sites. The trial court,
the only court to express an opinion on this point, had
decided that the right of the riparian owners was sub-
ordinate to the plenary power of the state to regulate
the use or obstruction of the stream. The state might
forbid any use at all, and consequently the right of the
riparian owners was an inchoate right until the state
had given its consent. The words of the trial court were
quoted, without comment:

“If the legislature may wholly refuse permission to erect a
dam or other structure in the navigable waters of the state,
it follows that it may grant such permission upon such terms
as it shall determine will best protect the interests of the
public.”

The Fourteenth Amendment, continued Mr. Justice
Stone, affords no protection to supposed rights of prop-
erty which state courts determine to be non-existent.
It makes no difference, then, whether or not the recap-
* ture provisions would be a deprivation of property with-
out due process of law, for even assuming that they do
go too far there is no property right to be protected.
The opinion concludes with the statement that “com-
pliance with section 31.09 is the price which plaintiffs
must pay to secure the right to maintain their dam.” 2

1 274 U. S. 651, 654.
2 Ibid., 657.
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The more carefully this opinion is regarded the more
difficult it is to reconcile it with the line of decisions
culminating in the Frost case.! And yet the Court must
have thought the case very different, for not a word is
said about unconstitutional conditions or any of the
cases thereon. It must have been assumed that there
was no question of an unconstitutional condition be-
cause the riparian owner had to have the consent of the
state before he could claim any right under the Four-
teenth Amendment. But the inescapable conclusion
from the language used in the previous cases is that the
state cannot make its consent conditional upon the
waiver of the right to resort to constitutional guaran-
tees. If the final result of the imposition is to deprive
the permittee of constitutional privileges the condition
cannot be demanded.? In other words, if a state cannot
by legislative fiat provide that all water power develop-
ments shall be valued upon a basis adjudged not to
meet the requirements of the Fourteenth Amendment,
it cannot reach the same result by requiring all appli-
cants, as the price of being permitted to develop water
power sites, to agree to the admittedly unconstitutional
method of valuation. It is hard to see any other possible
interpretation of the Frost case and its forerunners.

Ii the principle that the state cannot use its most
characteristic powers to reach unconstitutional results
is to be maintained in spite of this case, is the explana-
tion for this decision to be found in the peculiar nature
of the power of the state in respect to its waters? Did

1 Merrill, op. cit., p. 888, believes the cases irreconcilable.

2 “The States cannot use their most characteristic powers to reach un-

constitutional results.” Burnes National Bank ». Duncan., 265 U.S. 17,
24 (1924), quoted in the Frost case, 271 U. S. 583, 599.
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the Court believe that the relation of the state to the
water of flowing streams was of such a character that it
could prescribe conditions on its use which it could not
prescribe as a condition to the exercise of the right to
use the highways, or of eminent domain, or of the other
characteristic powers of the state? Had the state courts
advanced a theory of government proprietorship in the
streams this might seem plausible. Mr. Justice Stone
took considerable pains, however, to point out that the
rights of riparian owners in Wisconsin were even greater
than in many states. The title to the bed of the stream
was said to be in the riparian owners, with the state
having merely the regulatory right to control its use and
prevent injurious obstructions. So far as the nature of
the state’s power is concerned it seems to be that of
sovereign and not of proprietor. It is emphasized, how-
ever, that the state could prevent altogether the building
of dams, and that therefore it could permit them to be
built on such conditions as it saw fit. Is the distinction
made that between the power to deny altogether the use
of something, and the power to deny altogether the use
of something to a particular applicant? Mr. Justice
White seems to have had in mind some such line of
demarcation in distinguishing the power of the state
over animals ferae naturae from its control over miner-
als ferae naturae in Ohio 0il Co. v. Indiana.* It was said
that the taking of the former could not only be regu-
lated, but could be entirely prohibited to all, whereas
with the latter the state had only a regulatory right.?
This distinction, however, appeared to be based on the

1177 U. S. 190.
2 Ibid., 208, 209,
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principle that the state was in the position of proprietor
as to animals ferae naturae, while in the instant case it is
specifically stated that the power of the state is a regu-
latory one. Unfortunately these words do not mean
much. We find Mr. Justice Stone saying that the plain-
tiff’s case rests upon the contention that under the laws
of Wisconsin riparian owners are allowed to develop
water powers subject to mere police regulation by the
state.! He finds, apparently, that the power of the state
is something more than mere police regulation. It is not
the power of proprietorship, for the riparian owners own
the bed of the river by Wisconsin law. This right is
subject to the power of the state to regulate the use of
the river and to prevent obstructions, to the extent that
“the riparian owner can have no right in the water
power created by damming a navigable river, so long as
the state withholds its consent to the construction or
maintenance of the dam.”? Whatever kind of juris-
diction this may be, it is held that the fact that it
enables the state to forbid the construction of dams alto-
gether enables it to grant the permission on any terms.
Whereas we thought after the Frost case that a state
could not use its powers to bring about the waiver of
constitutional guarantees, we now know that it can use
one of its powers to bring about the waiver of at least
one constitutional guarantee.

If the basis for distinction is not to be found in the
substantive character of the privilege, is it to be found
in the question whether the condition affects other inter-
ests than those of the grantee? If the condition places
a burden or discrimination on any federal power it

1 274 U. S. 651, 654. 2 Ibid., 656,
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might be held invalid, while conditions affecting only
the rights of the grantee could be held valid.! The de-
cisions in the foreign corporation cases could be dis-
tinguished because the federal judicial power is involved.
It is not easy to see how the Frost case could be dis-
tinguished on this basis, however, and it is certain that
the language in that case leaves no loophole for any such
distinction.

Reiterated applications and overstatements of two
conflicting principles have placed the Court in a di-
lemma. It has been declared time and again that the
power to deny the use of a state privilege carries with it
the power to grant it on any conditions. It has also been
categorically stated that a state cannot use any of its
characteristic powers to accomplish unconstitutional
results. In deciding particular cases the Court takes
hold of whichever horn of the dilemama will save it, with-
out admitting that the dilemma exists. In one case it
invokes the irresistible force and in another the im-
movable object. The cases do not yet seem to be suffi-
cient in number and variety of circumstance to enable
one to discover the guiding light which leads the Court
in making its choice.

Does the decision in the Fox River case mean that
section 31.27 of the Wisconsin Water Power Act, author-
izing the Railroad Commission to cancel contracts for
the sale of power outside the state and making com-
panies agree to this provision as the price of securing
development permits, is also valid? If there is no right

1 See Merrill, op. ctt., pp. 882 ff. He supgests this criterion as the most
satisfactory boundary mark between constitutional and unconstitutional
conditions.
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in the water power before the consent is secured how
can there be a right to engage it in interstate commerce?
Of course this has been the contention of Mr. Justice
Holmes in the gas cases. He has been consistently over-
ruled there, although the Court has admitted that
natural gas was not the property of the surface owner
until reduced to possession by extraction. The owner
could not be compelled to waive his constitutional right
to engage in interstate commerce, but the riparian owner
in the Fox case could be compelled to waive his consti-
tutional right to secure a ““fair value” for his property.
In both cases the right of the applicant is an imperfect
one until the consent of the state is obtained. The non-
exportation cases, whether regarding gas or electric
power, cannot be distinguished from the Fox River case
on the basis of the substantive character of the privilege.
In the Wisconsin statute, of course, an identical privi-
lege, the development of water power sites, is the basis
for both the valuation and the non-export conditions.
A difference does exist, however, in respect to the in-
terests affected. The non-export provisions concern
broader interests than those merely of the grantee and
affect the national power over interstate commerce. In
the condition concerning valuation only the interests of
the grantee are affected and there is no burden on or
discrimination against any federal power. Accepting
this as the criterion, what the boundary between consti-
tutional and unconstitutional conditions would be is
hard to say, but conditions burdening interstate com-
merce would clearly be invalid on that basis.

If any further illustration is necessary to show the
chaos existing in this field, it may be found in a case de-
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cided by the Tennessee Chancery Court in 1928.! In
this case the Court held invalid a number of conditions
imposed by the Ulilities Commission on all applicants
for permission to develop water powers. One condition
was that the companies agree to pay a fee based on the
production of the plant; another was that the charter
should be forfeited at the option of the Commission if
the company should enter into any unlawful trust or
combination; finally, there were conditions regarding
the method of valuation for the purposes of recapture
and rate fixing, substantially the same as in the Wiscon-
sin case. In spite of the fact that the decision was made
a year after that in the Fox River case, the latter was
not mentioned, and the case cited and quoted was
Frostv. R. R. Commission. In this case there was no
act of the legislature, but the Court merely said in that
connection that inasmuch as it had been decided that
the state legislature could not impose unconstitutional
conditions an administrative body certainly could not.
It was maintained as to the valuation provisions that
under the Fourteenth Amendment questions of what
elements should be considered in fixing a fair value must
finally be determined by the federal courts, and that it
was unreasonable and arbitrary to compel the applicant
to agree to the rule of the Commission because he might
thereby be estopped from asserting his constitutional
rights.?

We leave the doctrine of unconstitutional conditions
and the entire subject of state restrictions on the expor-

! Tennessee East. Elec. Co. v. Hannah, P. U. R. 1928-p, 50. Affirmed by
the Supreme Court of Tennessee in 157 Tenn. 582 (1928).
t P.U. R. 1928-p, 72.
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tation of water power at this point. The state of the
law is such that it would be audacious to prophesy as to
the outcome. On the grounds of policy too, there are
conflicting interests and considerations : questions of con-
servation, local preference, and local industrial develop-
ment as opposed to the most effective regional utilization
of each state’s resources in interconnected systems.
The courts should keep in mind that a decision upholding
the power of the state to refuse to permit its hydro-
electric energy to be exported will retard the develop-
ment of these regional and national systems.



I

INTERSTATE TRANSMISSION AND THE
REGULATION OF RATES

HE regulation of rates charged for the furnishing

of electric current is the most general of the func-
tions of state utilily commissions, insofar as light and
power companies are concerned. Forty states have com-
missions exercising such jurisdiction.! To the extent
that this regulation applies to current generated, trans-
mitted, and used wholly within one state we are not here
concerned. It frequently happens, however, that power
generated in one state is transmitted across state lines
and distributed in another state or sometimes even in
other states. The first part of this chapter will deal with
the amount of this interstate power. The second part
will deal with the question how far the states can go in
regulating the sale and distribution of interstate current
without conflicling with the constitutional protection
given to interstate commerce.

Tae AMouNT OF POowER TRANSMITTED
Across StaTE LiNEs

Statistical bulletins on this problem were issued by the
Harvard University Bureau of Business Research for
1926, by the National Electric Light Association for

1 'W. E. Mosher, Electrical Utilities (1929), p. 34; see also Chart in Bon-
bright and Company’s ““ Survey of State Laws on Public Utility Commission
Regulation” (2nd ed., 1930).

2 “JTnterstate Transmission of Power by Electric Light and Power Com-
panies in 1926,” Bureau of Business Research, Harvard University, Vol.
X1V, No. 9, Bulletin No. 68 (December, 1927). Hereinafter referred to as
H. U. Bulletin.
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1928,' and by the Federal Trade Commission and the
National Electric Light Association for 1929.? Different
methods of computation make it difficult to form con-
clusions as to the extent of interstate transmission and
the rate of increase. The most significant figures found
for each study have been summarized in tabular form.
There is a striking discrepancy between the Federal
Trade Commission and the National Electric Light
Association figures for 1929. The ratio of outward
movement to total power generated is found to be
15.18 per cent by the former, and only 11.84 per cent
by the latter. The inclusion of international transmis-
sion in the Federal Trade Commission data is more than
offset by the inclusion of generation and transmission
figures for railroad and governmental plants. The dif-
ference is adequately explained in correspondence be-
tween the Association and the Commission, which has
been incorporated in the final report. In cases where
power was interchanged across state lines between
interconnected companies, the Commission figures ap-
parently show gross transfers, whereas in some in-
stances the Association found only the preponderance
of flow. It would also appear that the Commission had
included cases where power was consumed in the state
where generated, though transmitted across a portion
of another state, and that it had counted twice trans-
missions from one state to another where passing

1 “Interstate Transfer of Electric Power in 1928,” Statistical Bulletin
No. 4 (October, 1929). Hereinafter referred to as N. E. L. A. Bulletin No. 4.

2 “Interstate Movement of Electric Energy,” Senate Document, No.
238, 71lst Cong., 3d Sess., and ‘““Interstate Transfer of Electric Power in
1929,” Statistical Bulletin No. 5 (June, 1930). N. E. L. A, Bulletin No. 5.
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through a third state. These varying methods of cal-
culation may account for the difference of over three
and a half billions of kilowatt hours in the two reports.!

Tasre I. InTERSTATE TRANSMISSION IN 1926
(1. U. Bulletin)

Total power generated in the United States®.. .... 08,145,217,000 kwh.
Power crossing state lines3 .... ....... R 6,171,530,837 kwh.
Ratio of interstate power to power generated ... . . . ...... 9.06 %,
Number of interstate crossings ...............cooviiiiiinen... 453

Whatever the method of computation, it is apparent
that the ratio of interstate to intrastate power is in-
creasing. The Harvard and Association figures are com-
parable and they show that the amount of interstate
transmission increased from approximately 6,171,000,-
000 kilowatt hours in 1926 to 8,920,000,000 kilowatt
hours in 1928, and to 10,856,000,000 kilowatt hours in
1929. The respective ratios to total power generated
were 9.06 per cent, 10.90 per cent, and 11.84 per cent.
Another, though less accurate, indicator of the rate of
increase may be found in the number of interstate trans-

1 See N.E. L. A. Bulletin No. 5, p. 3. “If no attempt were made to
eliminate any duplications whatever, it is estimated that the interstate
transfers of power by the light and power industry would amount to 15 per
cent of the total power generated, instead of 11.8 per cent as shown in this
report.

2 Based on United States Geological Surveys, not including power gener-
ated by railroads, street railway systems, industrial companies, and the
United States Government.

3 Based on reports obtained from companies and estimated 99.9 per cent
complete. These figures are exclusive of power crossing the Mexican and
Canadian borders, which amounted to 1,127,073,793 kwh. In cases where
power generated in one state moved across a part of a second state to reach
its market in a third state, such power was reckoned only once as interstate
power. Where power passed through a section of another state on the wey to
its market back in the state where it was generated it was not called inter-
state power.
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mission lines. The Harvard Bulletin reported 453 cross-
ings in 1926, of which 152 or 33.6 per cent were placed

TasLe 1I. INTERsTATE TRANSMISSION IN 1928
(N.E. L. A. Bulletin No. 4)

Total power generated in the United States (in millions of kwh.) .. 81,868
Total consumption of electricity in the United States (in millions

of Kwh ) L. e 83,147
Power crossing state lines (in millionsof kwh.} 2. ................ 8,920
Ratio of interstate power to power generated . ................ . 10.90%,
Ratio of interstate power to power consumed ......... ........ 10.78%,
Number of interstate crossings3 ............. ... il .. 510

TaBLe III. InTERsTATE TrRANSMISSION IN 1929
(N. E. L. A. Bulletin No. 5)

Total power generated in the United States (in millionsof kwh.) ... 91,656
Total consumption of electricity in the United States (in millions

of kwh ) 4 L e 91,656
Power crossing state lines (in millions of kwh.} & ............... 10,856
Ratio of interstate power to power generated .............. .. 11849
Ratio of interstate power to power consumed .................. 11.849%,
Number of interstate crossings® ..................... e 554

1 The term *consumption’ is used in the Bulletin, but it is misleading.
Tt really means availability for consumption, making no allowance for line
losses, and not actual consumption. It is derived as follows:

Generated by electric light and power plants .. ...........
Add: Procured from enterprises not public utilities .........
Add: Imported from adjacent states ......................
Total ... s
Subtract: Exported to adjacent states ....................
Balance: “ Consumption” instate ........................
(See N. E. L. A. Bulletin No. 4, p. 3, and No. 5, pp. &, 3.)

2 This data is based on reports from members of the Association and on
estimates as to transmission across state lines by non-members. The method
of calculating interstate power was the same as in the Harvard Bulletin. In
cases of interchange of power across state lines by interconnected companies,
an effort was made to find the gross amount of the transfers and not merely
the preponderance of flow. Where no metering was made, however, only
net transactions are shown. (N. I&. L. A. Bulletin No. 4, p. 1).

3 Lines carrying less than 2,300 volts were not counted.

* Computed as in N. E. L. A. Bulletin No. 4.

5 Ibid, 8 Ibid.

T
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in operation during the years 1924, 1925, and 1926. The
Association Bulletin reported for 1928 a total of 510
lines, an increase of 12.6 per cent. It reported 554 for
1929, an increase of 8.6 per cent. The Federal Trade
Commission report shows 927 crossings in 1929, but this
figure cannot be compared with the earlier ones because
it includes international, non-utility, and low voltage
lines.
TasLE IV. INTERSTATE TrRANsMIsSION IN 1929
(Federal Trade Commission Report) !

Tolal power generated in the United States2?....... 95,582,144,161 kwh.
Total power consumed in the United States® ...... 80,968,440,669 kwh.
Outward movement across state boundaries® ...... 14,505,190,623 kwh,

Inward movement across state boundaries®........ 15,906,132,127 kwh.
Ratio of outward movement to power generated® ............. 15,189,
Ratio of inward movement to power consumed?............... 19.64 %,
Number of interstate crossings® ..................cciiuneenn 927

All of the reports give detailed information as to the
exports and imports of power for each state. There is
also a large amount of data as to the preponderant im-
portance of a comparatively small number of large
plants, many of which are located near state boundaries
and were built chiefly to furnish service in another

1 Senate Document No. 238, 71st Cong., 3d Sess.

2 This includes power generated by railroads and governmental plants.

3 This is power actually reaching the consumer. 15,000,000,000 kwh. are
lost between points of generation and consumption.

4 Including exports to Canada and Mexico, which total 87,552,487 kwh.

5 Including imports from Canada and Mexico, which total 1,438,493,-
991 kwh.

¢ Excluding railroad operations it is stated that this ratio would be
15.41 per cent. If municipal and governmental plants were excluded it would
be still higher.

7 Excluding railroad operations this ratio would be 21.49 per cent. It
would be even more if governmental plants were excluded.

8 This includes those crossing the international boundaries.



62 TRANSMISSION OF ELECTRIC POWER

state.! This data is all interesting, but it does not seem
to lend itself to helpful analysis. In some cases it is em-
ployed to show that the problem created by interstate
transfers is much more serious than would be indicated
by the general average, while it is employed by others to
show that the general average paints an exaggerated
picture of the situation.? There is a great deal of truth
in both conclusions. It can be said on the one hand that,
leaving out certain states which have little or no inter-
state power, the general average is much higher than
the given per cent. It can also be shown that in a num-
ber of states the power imported amounts to nearly or
more than half of the total power consumed. On the
other hand, it can be demonstrated that with the omis-
sion of a few large plants and the states in which they
are located or serve, the amount of power engaged in
interstate commerce would be much less than the given
per cent. In short, this data proves beyond a shadow of
doubt that several large plants account for a great part
of the energy transmitted across state lines and that
there is a great deal more of interstate commerce in
electric power in some states than in others.

While statistics as to the amount of interstate energy
may be subject to the drawing of contradictory con-
clusions in some cases, they are not nearly so treacher-
ous as some of the charts which have been prepared

1 See N. E. L. A. Bulletin No. 4, p. 2, and N. E. L. A. Bulletin No. 5, p. 4.
It is stated that twenty-four water power plants and six steam plants con-
tributed 66 per cent of the total interstate power in 1928, and that twenty-
four water power plants and seven steam plants contributed 63 per cent in
1929.

2 See Mosher, Electrical Utilities, Ch. 4. Cf. Paul S. Clapp, “Progress of
the Electrical Industry Under State Commission Regulation,” P.U. R.
1928-cl, p. 9.
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showing interconnected transmission systems. One of
these maps was printed in The Annalist in June, 1928,
and it is reprinted in Mosher’s Electrical Utilities.! In
some respects it looks remarkably like a railroad map.
There are interconnected systems extending from the
state of Washington to Mexico; from the Atlantic sea-
board to the Mississippi River; covering practically all
of the New England and Middle Atlantic states and
extending along the Atlantic seaboard to Florida. These
pictures unquestionably suggest a greater degree of in-
terstate commerce than actually exists. Such systems
do not provide an unbroken chain of interstate com-
merce. It is maintained that the average distance
traversed by the average kilowatt hour in its path from
power-house to consumer in the United States is only
about twenty-two miles.? A single transmission rarely
involves more than two states. This is said not by way
of deprecating the necessity of finding a new and more
effective method of dealing with this problem, as has
been done, but to guard against letting impressions take
the place of facts. However much an interconnection
map may look like a railroad map, when analyzed it is
found to be quite a different thing.

The future of interstate transmission of electric power
is dependent, of course, upon technological improve-
ments, making it possible to transmit power economi-
cally for greater distances. There is at present no reason
to believe that the steady and substantial expansion of
long distance transmission will not be maintained. ““The
fact that the United States, by reason of technological

Page 92.
N. E. L. A, Bulletin No. 4, p. 7.

1
2
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developments generally in the science of communica-
tions, is becoming in effect smaller, would seem to sug-
gest an increasing disregard of state lines in electricity
supply as in other phases of industry and trade.” !

Tee RecuraTioNn or RATES

While it has been readily conceded by state utility
commissions and state courts that the transmission of
electric power across state lines is interstate commerce,
it has not usually been admitted by these bodies that
the regulation of the sale and distribution of this power
is beyond the jurisdiction of the state involved. The
right to regulate has been asserted, either on the ground
that interstate commerce had ceased before the point at
which the attempt was made to exercise jurisdiction, or
on the ground that in default of congressional action
this was a matter upon which the states were permitted
to act even though interstate commerce was involved.

The first thorough discussion of the problem of state
regulation as applied to interstate power transmissions
is found in a 1916 case before the Idaho Public Utilities
Commission involving the sale in Idaho of power gen-
erated in Montana.? While disavowing all jurisdiction
over the transmission or transportation of electric power
in interstate commerce, the Commission argued that it
could nevertheless control the distribution. In this case
the Montana company did not itself sell the power to
Idaho consumers, but had wholesale contracts with
Idaho distributing companies. The Commission main-

1 Press Release, Federal Trade Commission, December 20, 1930.

2 Washington Water Power Co.v. Montana Power Co., P. U. R. 1916-E,
144,
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tained that the resale by the local utilities was not a part
of interstate commerce, but was entirely an intrastate
transaction, on the ground that the breaking up of the
energy for distribution purposes put an end to the inter-
state nature of the transaction. It went on to say, how-
ever, that in any case the regulation of the distribution
of electric energy was of local concern only, not requiring
uniform action, and that in the absence of congressional
legislation the states could govern distribution within
their borders.!

A very similar line of reasoning had been used a year
earlier by the Kansas Supreme Court in a case involving
the transmission of natural gas from Oklahoma into
Kansas.? The gas was distributed to Kansas consumers

! Ibid., 170. The Commission made the following statement as to its
powers:

“The electrical energy which, after having been delivered to the dis-
tributor, is being distributed to the users, in Idaho, has ceased to be an article
of trade between Montana and Idaho, regardless of whether the distributor
is or is not the transmitter. The electrical energy purchased in Montana and
transmitted in bulk into Idaho is a subject of interstate commerce while it
retains that character. The act of breaking up this energy by its owner for
the purpose of distribution is not commerce in and of itself, but the sale of
the broken up energy or the resale of the energy in its original form is com-
merce, and if such sale or resale is wholly within the state of Idaho, it is not
interstate commerce.

“In the absence of any discrimination against electrical energy generated
in or transmitted from another state, and in the absence of any action by
Congress indicating that Federal supervision has been assumed this Com-
mission cannot see how the impartial state regulation of the distribution of
such energy within the state can be repugnant to the provisions of the Federal
Constitution as affecting interstate commerce in any essential or vital part,
or as preventing or unreasonably burdening interstate commerce. The local
distribution of electrical energy is peculiarly a subject of local concern, and is
not a subject requiring uniformity as between states; and this Commission
believes that the state has a right to enact reasonable laws governing such
distribution within its borders, in the absence of Federal control.”

2 Siate ex rel. Caster v. Flannelly, 96 Xan. 372; 152 Pac. 22; P. U.R.
1916-c, 810 (1915).
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by local companies, acting as agents of the producing
and transmitting company. The Court relied even more
heavily on the application of the original package doc-
trine than did the Idaho Commission in the Washington
Power Company case.

If the analogy of original packages or importation of
property in bulk applies to gas in the mains, it ceases to
apply when thounsands of service pipes are filled with gas to
be drawn off at such times and in such quantities as the indi-
vidual consumer desires. Interstate commerce is at an end
when the bulk of the imported gas is broken up for indiscrim-
inate distribution to individual purchasers at retail sale. The
gas then becomes mixed with the common mass of property
in the state.!

The Court did not rely entirely on this analogy, how-
ever, insisting that even if this were interstate commerce
it was not that kind of commerce requiring uniform
national regulation but required rather the diversity of
local control.?

1 96 Kan. 372, 383.

2 Ibid., 384. An even more impressive attempt to apply the original
package doctrine to the transmission of natural gas was made by the Mary-
land Court of Appeals in 1919, in a case involving a West Virginia company
(West Va. & Md. Gas Co. v. Towers, 134 Md. 187; 106 Atl. 265; P.U.R.
1919-p, 332). At local points in Maryland the pressure was reduced by
regulators and the gas sent through low-pressure mains. The Court said that
the gas was no longer in interstate commerce when in the low-pressure mains
because it was no longer in the “original package.” ““The term ‘original
package,’ when used in these cases, means the form or physical condition of
the article of commerce in which it is transported in its interstate commerce.”
And in more detail:

“Whether the gas is separated from the general bulk of gas and confined
in the intermediate pipe lines where it cannot return to the main pipe lines
and where it must remain until consumed, or whether it is so separated and
stored in tanks awaiting consumption, the effect is the same, in our opinion,
in determining the question whether the original package has been broken
and the gas mixed with the common mass of property in this State. There
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The first definite rejection of the application of the
original package analogy to interstate transmission of
gas or power came from the Supreme Court of West Vir-
ginia in 1919.) This case involved the Appalachian
Power Company, a Virginia corporation, which gener-
ated most of its current in Virginia and transmitted
large quantities of it to substations in West Virginia,
where it was transformed to commercial voltage and
distributed to consumers. In a rate proceeding the
West Virginia Public Service Commission asserted its
jurisdiction on the ground that interstate commerce
ended at the substations where the power was stepped
down to a Jow voltage. Following the earlier cases, how-
ever, the Commission added that regardless of the point
at which interstate commerce ended, the state could
regulate rates to consumers because that was of local
and not of national concern.? The Court upheld the
Commission order, but in its opinion completely re-

may be a constant movement of the molecules of the gas, but we do not see
how this movement, because of the peculiar properties of the article, can
affect the question to be determined.

““Tt also, before reaching the consumer, has to pass not only through pipes
laid in the streets of the towns or villages, which is done under rights acquired
from local authorities, but through pipes belonging to the owner of the
premises upon which the gas is consumed. These facts all aid in character-
izing the transaction as being of a local and not of a national nature. The
gas when it leaves the main lines, where it is separated from the bulk of gas
in such lines and forced into the intermediate lines and the pipes of the indi-
vidual consumers where it cannot return to the main line, and where it re-
mains until used, is, we think, such a breaking of the original package as to
remove it from interstate commerce and to make it subject to State legisla-
tion, and consequently a subject of regulation by the Public Service Com-
mission of this State, in respect to the powers granted the Commission.
(134 Md. 187, 145.)

1 Ml Creck Coal & Coke Co.v. P.S. C., 84 W. Va. 662; 100 S. E. 557;
P. U. R. 1920-a, 704.

2 Re Appalachian Power Co., P, U. R. 1919-p, 286.
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jected the original package application and based the
regulatory power of the states over local rates wholly
upon the ground that it was only an indirect and inci-
dental burden on interstale commerce, such as could be
exercised pending action by Congress. It was stated
that the essential character of the commerce remains
unchanged “unless theretofore sold to independent dis-
tributing companies for resale to local consumers, or,
possibly, unless stored in the state of distribution for a
period of such length that it can fairly be said to have
lost its original character and to have become merged
with the geuneral property of the state.”! Of course
there is a suggestion of the original package doctrine
here, but in a very different sense from that used when
it is said that the character of the power is changed when
it is transformed from a high to a low voltage and sent
into local transmission systems.

These early utility commission and state court cases
indicate a unanimous disposition to justify state control
over charges of distribution to consumers but no agree-
ment as to reasons. It was perhaps significant that in
the case where it was denied that the original package
doctrine applied there were no intervening local dis-
tributing companies. Two distinct situations had been
presented in these cases, one where electric power or gas
was distributed by the interstate transmitting company
and the other where it was distributed by companies
having wholesale contracts with the transmitting com-
pany. The only question raised had been the jurisdic-
tion of the commissions over rates to consumers, and
this jurisdiction had been upheld in both situations.

1 84 W. Va. 662, 672.
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The question of state jurisdiction over the contracts be-
tween transmitting and distributing companies had not
yet been presented.

With this introduction we can turn to the decisions of
the United States Supreme Court bearing on the prob-
lem. The first one of these dealt with the situation pre-
sented in State ex rel. Caster v. Flannelly.! Defeated in
the state courts, the companies took another case to the
United States District Court for Kansas, where it was
held that state regulation of rates for gas transmitted
from Oklahoma was an illegal interference with inter-
state commerce.? The case was appealed by the Public
Utility Commission of Kansas to the Supreme Court,
where the order of the lower court was reversed.?

The Court apparently based its decision on the ground
that the local distributing companies, which had whole-
sale contracts with the transmitting company, were not
mere agents of the latter, as had been found in the Dis-
trict Court. Consequently, the sale of gas by the local
companies was not part of an unbroken transaction in
interstate commerce. It was admitted that the trans-
portation of gas through pipe lines from one state to an-
other was interstate commerce. It was also said that
the transporting company “might sell and deliver gas
so transported to local distributing companies free from
unreasonable interference by the state.” * It was held
that the state could regulate the sale and delivery to
consumers, however, because no interstate commerce

1 96 Kan. 872.

2 Landon v. P. U. C., 242 Fed. 658 (1917).
3 P.U.C. v Landon, 249 U. S. 236 (1919).
4 Ibid., 245.
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was involved. That ended when the gas went into the
local main.!

This opinion was ambiguous, to say the least. Did the
Court mean that the regulation of rates was.an “un-
reasonable interference’ where interstate cemmerce
was involved? And if so would not rate regulation of
distribution to consumers be invalid where no wholesale
contract intervened to interrupt the interstate com-
merce? Or did the Court mean that interstate commerce
ended when the gas went into the local main regardless
of the existence of wholesale contracts? The language
used was far from discouraging the idea that the vital
factor in the cessation of interstate commerce was the
passing of the gas from the big pipe lines into the local
ones, although emphasis was placed on the element of
sale. Anyway, the case did decide definitely the status
of regulation of rates for the local distribution of gas
transported from another state and sold at wholesale to
local distributing companies. Not much light was shed
upon the right of regulation in other situations.

The right of the state to regulate the rate to consum-
ers where the transmitting company was the distributor
was settled beyond all doubt in Pennsylvania Gas Co. v.
Public Service Commaission.? The Pennsylvania com-
pany furnished gas in Pennsylvania and New York. The
New York Commission attempted to fix the rates for
service in Jamestown, New York, and the company
attacked the order as being an obstruction to interstate
commerce. The order was sustained in the New York
courts,® and an appeal was taken to the Supreme Court

1249 U. S. 236, 245. 2 252 U. S. 23 (1920).
3 184 App. Div. 556 (1918); 225 N. Y. 397 (1919).
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of the United States. There the decision below was af-
firmed. It was said, as in the West Virginia electricity
case, that the entire transmission was continuous and
single and therefore a transmission in interstate com-
merce.! The Court added, however, that the service
rendered was essentially local, requiring the use of the
city streets, and not of that character requiring general
and uniform regulation by Congress. It was conceded
that the regulation of local rates affected interstate com-
merce, but it was said that in the absence of the exercise
of the superior authority of the federal government local
regulations of a reasonable character were necessary in
the interest of consumers.?

The Landon and Pennsylvania cases clearly establish
the right of the state to regulate the rate of distribution
to consumers. The Landon case asserted that the state
could regulate when the gas was resold by local com-
panies because the resale was not a part of interstate
commerce. The Pennsylvania case decided that the
state could regulate when the transmitting company
was the distributor, because the regulation was local
in nature and only an incidental burden on interstate
commerce. This case is important not only because it
decided that regulation of local rates is not an “unrea-
sonable interference” with interstate commerce, but
also because it said that where no wholesale contract
intervened local sale and distribution was a part of inter-
state commerce. The application of the original package
doctrine was definitely rejected. This apparently leaves
the door open for Congress to regulate if and when it
sees fit. The states are allowed to exercise authority in-

1252 U.S. 23, 28. 2 Ibid., 30.
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cidentally affecting interstate commerce unless and until
the federal government exercises its superior authority.
Had the original package analogy prevailed the federal
government would have been entirely excluded from the
regulation of sale and distribution to consumers.

The inference in the ““unreasonable interference”
language in the Landon case was that the state could
not regulate sale and delivery of interstate gas by the
transporting company to local distributors. This point
was finally decided in Missourt v. Kansas Natural Gas
Co.! In this case local distributing companies com-
plained because of rate increases by the transmitting
company and the Missouri and Kansas utility commis-
sions intervened to prevent the increase.? The Court
held that the commissions had no jurisdiction. The
sale and delivery of the gas to the distributing com-
panies, said the Court, is

an inseparable part of a transaction in interstate commerce —
not local but essentially national in character, — and enforce-
ment of a selling price in such a transaction places a direct
burden upon such commerce inconsistent with that freedom
of interstate trade which it was the purpose of the commerce
clause to secure and preserve. It is as though the Commission
stood at the state line and imposed its regulation upon the
final step in the process at the moment the interstate com-
modity entered the State and before it had become part of the
general mass of property therein.?

The Court went on to say that the character of the
transaction was such as to require uniformity of regu-
lation.

1 265 U. S. 208 (1924).

2 The Kansas Natural Gas Company transmitted gas from Oklahoma

through Kansas and into Missouri, furnishing gas at wholesale to distributing
companies In both states. 3 265 U. S. 298, 308.
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Such uniformity, even though it be the uniformity of gov-
ernmental non-action, may be highly necessary to preserve
equality of opportunity and treatment among the various
commodities and States concerned.!

The rule thus applied to the interstate transmission
of natural gas was shortly after applied to the interstate
transmission of electric power. The Narragansett Elec-
tric Lighting Company of Rhode Island distributed
97 per cent of its energy in Rhode Island and sold the
remaining three per cent at wholesale to the Attleboro
Steam and Electric Company of Massachusetts. The
delivery was made at the state line. The Rhode Island
Commission investigated the contract rates and found
them so low as to impair the furnishing of adequate
service at reasonable rates to Rhode Island consumers.
It issued an order establishing new rates for the power
sold to the Massachusetts company.? The latter com-
pany attacked the validity of the order in the Rhode
Island Supreme Court where it was decided that the
Commission had no jurisdiction over interstate whole-
sale contracts.® The Commission then appealed to the
Supreme Court of the United States, which sustained
the decision below.*

The Court said that the sale was a transaction in in-
terstate commerce, notwithstanding the fact that the
current was delivered at the state line, and that a regu-
lation of the selling price was a direct burden upon the

1 Ibid., 310.

2 P.U.C. v Narragansett E. L. Co., P. U. R. 1925-p, 545 (R. 1. P. U. C,,
1925).

3 Atileboro Steam & B. Co.v. P. U. C., 46 R. 1. 496; 129 Atl. 495; P. U. R.
1925-8, 495 (1925).

4 P.U.C. v Altleboro Steam & E. Co., 273 U. S. 83; P. U. R. 1927-8, 348
(1927).
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transmission. The attempt to distinguish the Kansas
Natural Gas case on the ground that there the regulating
state was the receiving and not the transmitting state,
as in the present case, met with failure. Nor was any
merit seen in the argument that in the case at bar the
major part of the business was local in character, and
that the purpose of the regulation was to prevent dis-
crimination against consumers using intrastate power.
The Court said that the test of the validity of a state
regulation was whether the particular business regulated
was national or local in character, and that in the
present case it was undoubtedly of national interest and
therefore not subject to state jurisdiction. If regulation
is found to be necessary it may be exercised by Con-
gress. It was pointed out that if Rhode Island could
regulate to protect its interests, Massachusetts had a
similar right, whereupon confusion and chaos would be
the inevitable result.!

Mr. Justice Brandeis dissented. He argued that the
fact that only three per cent of the business was inter-
state indicated that the regulation was not a direct
burden on interstate commerce and that the problem
was essentially local. He also maintained that the regu-
lation was not a direct burden because it merely pre-
vented discrimination in the price and did not fix the
rates of transportation.?

The effect of court decisions on the power of the
states to regulate rates for the sale of electric energy
transmitted across state lines is to give the states juris-

1 278 U. S. 83, 90.
2 Ibid., 91.
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diction over rates to consumers in all cases, and to deny
them jurisdiction over prices fixed in wholesale con-
tracts. With the growth of holding companies it is
necessary to know what a wholesale transaction is. In
some cases contracts for the sale of power are entered
into between corporate entities located in different
states but under the same ownership. In these cases is
the regulatory body of the state in which the power is
delivered to consumers precluded by the Attleboro case
from going back of the contract rate? Or may it, in fix-
ing local rates, disregard the contract and examine the
cost of production of the energy as it does where there
are no intervening companies? These questions are still
unanswered by the courts, although they have decided
a number of cases on the point. It has generally been
maintained by the courts that the mere fact of common
ownership, aside from fraud or collusion, is not grounds
for disregarding intercorporate agreements.! There is
some indication, however, of a change in attitude on
this point. The state utility commissions have in sev-
eral instances disregarded the contract price.? In one
case, where the District of Columbia Commission at-
tempted to fix the contract rate between a District com-
pany and its Maryland subsidiary, the United States
Court of Appeals for the District denied the authority

1 See Southwestern Bell Tel. Co. v. P. 8. C., 262 U. S. 276, 288, 289 (1923);
United Fuel & Gas Co. v. R. R. Comm., 278 U. S. 300 (1929). For general
discussions of the disregard of the corporate fiction see 60 American Law Re-
view 19 (1926); 13 Cornell Law Quarterly 99 (1927).

2 The Commission specifically dealt with this question in Re Clarksburg
L. & H. Co., (P.U.R. 1917-a, 577, 608, W. Va. P.S. C.); Re West Union
Gas Co., (P. U. R. 1922-a, 657, W. Va. P. 8. C.); Re Point Pleasant Natural
Gas Co., (P. U. R. 1927-8, 805, 817, 818, W. Va. P. 8. C.); Re Gallatin Natural
Gas Co., (P. U. R. 1926-a, 145, 148, Mon. P. S. C.).
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of either the District or the Maryland Commission in
spite of the corporate relationship.! The Court ad-
mitted the question to be a troublesome one, but pointed
out that in any event the District Commission would
have no jurisdiction. The only result of the disregarding
of the corporate fiction would be that in fixing rates of
distribution for Maryland consumers the Commission
of that state might go back of the contract rate.?

The latest expression by the Supreme Court on this
question is the opinion in United Fuel & Gas Co. v. Ken-
tucky R.R.Comm.* This caseinvolved contracts between
a West Virginia gas company and its Kentucky sub-
sidiary, to whom it sold a part of its supply. Prior to
1923 the United Company itself distributed gas in Ken-
tucky, and its rates to consumers were regulated by the
Commission. Following upon an order by the Commis-
sion substantially reducing its rates, the United Com-
pany organized the Warfield Natural Gas Company,
incorporated in Kentucky, and gave notice that it had
ceased doing business in the state. All of the stock of
the subsidiary was owned by the parent company. A
contract was entered into between them by which it
was provided that the United Company would deliver
gas at the state line to the Warfield Company for thirty
cents per 1,000 cubic feet. The latter promptly filed a
new rate schedule, considerably higher than that fixed
by the Commission for the United Company, and pe-
titioned the Commission to approve the new rates or to
permit it to discontinue service in specified cities. The
Commission denied the application and ordered the

1 Galloway v. Bell, 11 F. (2nd) 558 (1926).
2 Ibid., 561. 3 278 U. 8. 300 (1929).
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company to serve at the lower rates. The company
brought a bill for an injunction in the United States
District Court, claiming that the rate fixed by the Com-
mission was confiscatory. The District Court dismissed
the bill ! and an appeal was taken to the Supreme Court.

The Court first stated that the Commission was justi-
fied in ordering the company to continue its service as
long as it wished to do business in the state.® It then
passed on to the consideration of the rates.

Gas is sold by the United Company to the Warfield Com-
pany at the state line at 30 cents per 1,000 cubic feet, but in
view of the history and intercorporate relations of the ap-
pellants it is not contended that this contract rate is of any
controlling significance in determining the propriety of the
rate fixed by the commission. For this purpose appellants
do not deny that they, with respect to their entire property
and business, may be treated as a unit, and we so treat them.?

It can readily be seen that this aspect of the case does
not afford much help on the subject of contracts be-
tween related companies, because it was not even seri-
ously contended by the companies that their corporate
entities should be regarded as distinct and separate.
The history of the case shows clearly that the subsidiary
was organized as a subterfuge to avoid regulation of the
gas rates. Nevertheless, the mere fact that the Court
would examine the intercompany relationship is signifi-
cant.

Another interesting contract was uncovered in the
examination of the United Company’s revenue data.

! United Fuel & Gas Co. ». R.R. Comm., 13 F. (2nd), 510 (1925).
2 278 U. S. 300, 307. Part of the business was to be continued.
3 Ibid., 310,
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The Commission had included in the company’s income
50 per cent of the net proceeds from the sale of gasoline
extracted from the natural gas before the distribution of
the latter. The company maintained that this amount
exceeded the profits from this branch of its business as
shown by its books. It was found that the United Com-
pany had formerly extracted the gasoline itself, and that
50 per cent of the net return from this business had been
credited to the natural gas business. The company had
then formed a new corporation, to which it conveyed
the extraction plant. The stock of the new company
went to the stockholders of the United Company. A
contract was made according to which the United Com-
pany received one-eighth of the gross profits from the
sale of the gasoline. The Court disregarded the terms of
this contract.

We need not labor the point that a public service corpora-
tion may not make a rate confiscatory by reducing its net
earnings through the device of a contract unduly favoring a
subsidiary or a corporation owned by its stockholders. . . .
We recognize that a public service commission, under the
guise of establishing a fair rate, may not usurp the functions
of the company’s directors and in every case substitute its
judgment for theirs as to the propriety of contracts entered
into by the utility; and common ownership is not of itself
sufficient ground for disregarding such intercorporate agree-
ments when it appears that, although an affiliated corpora-
tion may be receiving the larger share of the profits, the regu-
lated company is still receiving substantial benefits from the
contract and probably could not have secured better terms
elsewhere.!

In this case, however, the Court said that the interre-

1 278 U. S. 300, 320.
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lated corporation was simply a device to make the rates
of the United Company appear confiscatory.!

The subject of intercompany relationships is of funda-
mental importance in the field of electric light and
power, and the extent of state regulation of interstate
rates depends upon the solution. It should be pointed
out in this connection, however, that even where the
corporate fiction may be disregarded, only the state into
which the power is transmitted and in which it is dis-
tributed can exercise its regulatory jurisdiction. This
is of real importance because of the fact that the state
from which power is transmitted may be discriminated
against by the charging of too low rates to its alter ego
in another state.

From the statistical side it is impossible with the ex-
isting data to determine what percentage of interstate
power is sold at wholesale under circumstances where
state regulation would be invalid. According to the
Harvard Bureau of Business Research Bulletin, the
transmission across state lines of 1,622,100,618 kilowatt
hours, or 26.28 per cent of the total interstate power in
1926, involved no change in ownership.? The transmis-
sion of 4,549,430,219 kilowatt hours, 73.72 per cent of
the total interstate power and 6.67 per cent of the total
power generated in 1926 in the United States, involved
change of ownership, and presumably wholesale transac-
tions. It was stated, however, that a transfer from one
operating company to another, both subsidiaries of the
same holding corporation, counted as a change in own-
ership.?

L Ibid., 921. 2 H. U. Bulletin, p. 1.
3 Ibid., 5.
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The study made by the National Electric Light Asso-
ciation attempts to show the exact amount of interstate
transmission not subject to state regulation. This is
said to be the amount of power transmitted at wholesale,
excluding transactions between parent and subsidiary
companies where all of the stock, common and pre-
ferred, of one company was owned by the other. While
confessing uncertainty on the legal point involved, it
was stated that the basis of this classification was the
decision of the Supreme Court of the United States
in United Fuel & Gas Co. v. Kentucky R.R. Comm.!
On this hypothesis it was found that 6.62 per cent
of all power consumed in 1928 was transmitted in
interstate commerce and sold at retail, while 4.11 per
cent was sold at wholesale.? The 6.62 per cent, it was
believed, could be regulated by the states in the ab-
sence of federal action, while the 4.11 per cent, sold at
wholesale, was not subject to state regulation, except
indirectly through the regulation of the resale rate to
consumers. It will be recalled that the Harvard study
showed that 6.67 per cent of all power generated was
transmitted across state lines under conditions involving
change of ownership. This decrease in wholesale trans-
actions is only apparent, of course, because in the earlier
study all changes of ownership were included.? With
the available data it is impossible to say whether or not

1 N.E. L. A. Bulletin No. 4, p. 8. The case does not seem to justify
this conclusion. It held merely that the corporate device could not be used
in bad faith to evade regulation or to make a return appear confiscatory.
On the other hand, it was said that common ownership alone did not justify
thezdils;%ga.rd of an intercompany contract. See discussion above.

2d.

¢ H. U. Bulletin, p. 5. The report by the Federal Trade Commission

contains no data on wholesale as distinguished from retail transactions.
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the ratio of unregulated to regulated power is increasing.
Both legally and statistically there is considerable un-
certainty on this subject. The truth seems to be, as will
be illustrated below, that the attempted distinction be-
tween ‘“wholesale” and ‘“retail” transactions is arti-
ficial, and furthermore that a division of interstate
power into categories of what the state may regulate
and what it may not regulate is not particularly helpful
in marking out the limits of adequate and effective state
regulation.

This chapter has been written from the point of view
of the limits of state authority over the interstate trans-
mission of electric power. With the exception of a pro-
vision of the Federal Water Power Act of 1920 Congress
has not exercised its paramount authority to regulate
this form of interstate commerce. Section 20 of the
Water Power Act gives the Federal Power Commission
jurisdiction over the rates, services, and securities of cor-
porations engaged in interstate commerce, as to licensees
of the Commission only, where one of the states con-
cerned has no jurisdiction or where the states are unable
to come to an agreement. This provision has been ap-
plied only once, and then indirectly.! In view of the in-

! This was in the Conowingo case. See Eighth Annual Report, Federal
Power Commission (1928), p. 11. Sec. 19 of the act gives the Commission
jurisdiction over intrastate rates, under certain conditions, where there is
no state commission. In such cases the authority is said to be based on the
contractual relation with the licensee. In other words, permission is given
to develop power sites on navigable streams subject to the condition that
rates can be regulated by the Commission. This raises the inleresting ques-
tion as to whether this provision constitutes an unconstitutional condition.
The extension of this principle to all licensees would bring about some pe-
culiar situations. In the states which have restrictive policies the state could

make its approval for the development of water power subject to the condi-
tion that interstate commerce might be regulated, and the federal government
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creasing amount of interstate transmission it becomes
important to mark the boundaries of federal control.
In its decisions as to the limits of state authority,
the Court has said that interstate wholesale transactions
must go unregulated unless and until Congress exer-
cises its authority. It has also clearly indicated that the
right of the state to regulate the rate of distribution to
consumers, as to natural gas transmitted directly from
another state, can be exercised only in the absence of
federal regulation. Inasmuch as the Court applied the
same principles to wholesale electric power transactions
as to wholesale gas transactions, it almost certainly
would hold that the principles governing distribution
are the same. Of course it has not been positively as-
serted that the federal government can regulate whole-
sale contracts and local rates where there is no wholesale
contract, because no such authority has been exercised.
We do know that as to wholesale contracts there must
be a twilight zone of immunity from regulation if Con-
gress cannot regulate. There is nothing in the language
of any of the opinions, however, which suggests this pos-
sibility. On the contrary, there is the strongest impli-
cation that Congress can regulate whenever it sees fit.!

make its approval subject to the condition that it might regulate intrastate
rates. To use language which the Supreme Court sometimes resorts to, ob-
serve what horrible things may possibly happen if this use of uncoustitutional
conditions is allowed to go on.

! In spite of all the opposition which has developed against the extension
of federal control over interstate power rates, the writer knows of but one
attempt to show that the federal government does not have that authority.
In 1980, during the hearing on the bill (H. R. 11408) for reorganization of
the Federal Power Commission, Paul S. Andrews, representing the office of
the attorney general of New York as special counsel, said that Congress could
not fix the selling price of electric power transmitted in interstate commerce.
His argument was that selling price was not a part of interstate commerce.
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A more doubtful point is whether Congress could reg-
ulate distribution rates where a wholesale contract has
intervened. The earlier cases upheld state control in
this field on the ground that interstate commerce came
to an end when the power was sold to the distributing
company. The Attleboro case raises some doubt as to
the attitude of the Court on this point. Mr. Justice
Sanford says in that case that ““the transmission of
electric current from one state to another, like that of
gas, is interstate commerce . . . , and its essential char-
acter is not affected by a passing of custody and title at
the state boundary, not arresting the continuous trans-
mission to the intended destination.” ! In itself this
statement would seem to regard the entire transmission,
from point of entering the conduits to the place of con-
sumption, as interstate commerce. In that case, how-
ever, the Court was dealing with an attempt of the send-
ing state to regulate the wholesale contract with the
distributor in the receiving state. The claim was made
that there was no transaction in interstate commerce
because of the fact that custody and title passed at the
state line. The only point that the Court decided was
that it was a transaction in interstate commerce because
the power sold at wholesale at the state line was in-
tended for distribution in another state. Nothing was
said specifically as to the nature of the commerce which
took place within the state of distribution. Of course, if

In this respect he seems to have misread the opinions, for the Court in the
gas and electric cases specifically ruled that sale was a part of interstate
commerce. Mr. Andrews elaborated his argument in a letter to the New York
Times, June 1, 1930. Professor Edward S. Corwin replied in a letter appear-
ing in the Times June 22, 1930.

1 273 1. S. 83, 86.
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the state where such energy is distributed employs its
regulatory authority in such way as to discriminate
against or unduly burden the interstate part of the busi-
ness, the superior authority of Congress would almost
certainly be recognized to prevent such action.

There is little question but that the opposition of the
state commissions to any federal control over interstate
commerce in electric power is based largely on the fear
that such control will be extended even over large por-
tions of the intrastate business.? The situation in regard
to the regulation of rates of transportation is said to
justify this fear. How far Congress could go in control-
ling intrastate rates as a means of regulating interstate
commerce is purely problematical. Suppose a company
generating power in New York, distributing 90 per cent
of it in New York and transmitting the remaining 10 per
cent into Ohio. Could the federal government regulate
the intrastate rates of this interstate company if it found
it necessary as a means of protecting the interstate busi-
ness? In the event of federal regulation these problems
are almost sure to arise. Similar problems will involve
the supervision and regulation of the financial operations
of interstate companies. The situation is an extremely
delicate one because of the large number of companies
engaged in interstate transmission and the compara-
tively small percentage of power transmitted. In the
field of railroad transportation the business of the inter-
state companies is largely interstate and the extension
of federal regulation, though vigorously protested in

¥ Bee below, Chapter VI, for a discussion of the resolutions of state utility
commissions condemning the Couzens bill.
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some quarters, is perhaps inevitable. In regard to elec-
tric companies, in many cases the interstate business
will be only a small fraction of the total business and
conflicts between federal and state authorities will be
bitter unless careful adjustment is made.



1AY

INTERSTATE TRANSMISSION AND THE
ADMINISTRATIVE PROCESS

THE presentation of statistics as to the amount of
electric power transmitted in interstate commerce
and the demarcation of the legal boundaries between
state and federal jurisdiction over this power do not
constitute an analysis of the problem of regulation.
They set off the field within which the state adminis-
trative authorities go about the business of regulating.
They give a quantitative impression of the limitations
upon the control of the states, but they convey no idea
of the actual extent to which and manner in which the
effectiveness of utility regulation is impaired by inter-
state transmissions. The real nature of the problem can-
not be perceived without a study of the multitudinous
situations which confront the commissions, and an esti-
mate of the way in which these situations are dealt with.
This necessitates the review of a large number of ad-
ministrative proceedings and orders dealing with cases
involving interstate operating companies.

In view of the distinction established by the courts
between interstate transmissions which involve whole-
sale contracts and those which do not, it will be con-
venient to classily the cases on this basis. In addition
some attention will be given to administrative problems
arising out of the corporate activities of electric power
companies doing an interstate business.
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Cases InvoLvinG WHOLESALE CONTRACTS

There are three kinds of situations in which the ques-
tion of state jurisdiction over interstate wholesale con-
tracts may be presented. The commission may be asked
to assume jurisdiction directly over the contract. The
price fixed in the contract may become indirectly in-
volved in the regulation of rates for distribution to con-
sumers. Finally, the supervision of service conditions
occasionally necessitates consideration of the relations
between wholesaler and distributor.

It might be thought that the Attleboro case! dis-
posed of the problem of direct jurisdiction over inter-
state wholesale contracts, by declaring it outside the
competence of the states. This is not entirely true. In
the first place, such jurisdiction may be assumed by the
state commissions in spite of the decision of the Supreme
Court and may be acquiesced in by the companies. The
commissions had exercised authority over interstate
wholesale contracts in a surprising number of cases prior
to January, 1927, the date of the Attleboro decision.?

L P.U. C. v Attleboro Steam & Electric Co., 273 U. 8. 91.

2 The most important of these cases were Re Southern Sierras Power Co.,
18 Cal. R. C. R. 818 (1920), in which the California Commission authorized
increased rates in wholesale contracts between California companies and dis-
tributing companies in Mexico, Arizona, and Nevada; Re Iron Mouniain
Electric Light & Power Co., 4 Mich. P. U. C. R. 758 (1922), in which the
Michigan Commission refused to approve a five year rate contract under
which a Michigan company was to furnish power to a Wisconsin company
at four cents per kilowatt hour, on the ground that it was “required to ap-
prove all rates of electric utilities and it has the authority to change any
such rates from time to time if circumstances and conditions warrant. There-
fore, it is our opinion that we cannot approve this contract as to any term of
years insofar as the price of electric energy is concerned;” Re Southern Power
Co., P. U. R. 1924-8, 821 (N. C. C. C., 1924), where the North Carolina
Corporation Commission examined contract rates for the wholesale disposal
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Similar authority has been exercised in a few cases since
that date.! In other instances, however, the commis-
sions have refused to assume jurisdiction over wholesale
contracts because of the Attleboro case.? The possibil-

of power generated by the company in South Carolina and sold to North
Carolina distributors; Re Commonwealth Edison Co., 5 TH. C.C.R. 111
(1925), in which the Illinois Commerce Commission approved of interchange
contracts between Illinois and Indiana companies. See also Re Wisconsin-
Minnesota Light & Power Co., 25 Wis. R. C. R. 88 (1920), Re Central Illinois
Public Service Co., 1 TiL. C. C. R. 165 (1921), and Re Susquehanna Power Co.,
7 Penn. P. S. C. 335 (1926), and P. U. R. 1926-8, 732 (Md. P. S. C., 1926),
all discussed below.

v Re Central Iilinois Public Service Co., 6 III. C. C.R. 880 (1927), Re
Commonwealth Edison Co., 6 Il C. C. R. 576 (1927), and Re State Line Gen-
erating Co., P. U. Fortnightly, Vol. II1, No. 4, p. 166 (1929), all involving
interchange contracts between Illinois and Indiana companies. See also Re
Bellows Falls Canal Co., 11 N. H. P. S. C. R. 174 (1927), discussed below.

2 Tn Re Idaho Power Co., P.U. R. 1928-a, 113 (Ore. P. S. C,, 1927), the
Oregon Commission stated specifically that according to the Narragansett
case it had no jurisdiction over the contract rates between the Idaho com-
pany and the Vale Electric Company of Oregon. This is the first case found
where a state commission has refused to assume jurisdiction. Arizona Edison
Co. v. Southern Sierras Power Co., P.U. R. 1928-p, 586 (Cal. R. C., 1928),
involved the wholesale rate charged by the Southern Sierras Company to the
Arizona distributing company. The California Commission had approved
the contract rate in Re Southern Sierras Power Co., 18 Cal. R. C. R. 818
(1920). In the instant case the Arizona company claimed that the Attleboro
case had in effect invalidated the earlier Commission order and asked the
Commission to issue a declaratory order and also to direct the Southern
Sierras Company to pay it reparations, on the ground that the prices charged
had been higher than those set by the Commission. The Commission very
properly pointed out the inconsistencies in the application. While not actu-
ally admitting that the circumstances were the same as in the Attleboro case,
it said that, if they were. no jurisdiction at all could be exercised over the con-
tract and no reparations could be awarded. A declaration by the Commission
that its earlier orders had been without legal justification would be incom-
patible with an order directing 2 company to make reparations for violation
of the invalid orders. See also Re Public Service Co., P. U. R. 1929-E, 467
(Colo. P. U. C., 1929). The company made a connection between two of its
lines in order to supply Colorado consumers with power purchased at whole-
sale in Nebraska. The Commission bad earlier ordered the company to show
cause why it should not procure a certificate of convenience and necessity,
and to show why its new service would not interfere with an existing system
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ity of a concerted policy of ignoring the Supreme Court
decision, therefore, seems unlikely. A second point,
however, is that the jurisdiction of the state commis-
sions may be saved on collateral grounds. The existence
of a bona fide wholesale contract may be questioned by
showing the corporate identity of the contracting com-
panies.! Again, the commissions may require consent to
regulation of interstate wholesale contracts as the price
of approval of permits to develop water powers.2 These

(P. U. R. 1929-c, 48). The Commission now held that it had no jurisdiction
to prevent the importation of the power bought in Nebraska, even though
competition resulted. It said that the prevention of competition between
interstate and domestic utilities was illegal.

1 Tt should be noted, however, that if the corporate fiction is not to be
regarded the only result is that the state of distribution can regulate rates to
consumers without consideration of the alleged wholesale price. It would not
justify the state of the transmitting company in assuming jurisdiction over
the intercompany price. One of the four wholesale contracts authorized in
Re Southern Sierras Power Co., 18 Cal. R. C. R. 818 (1920), was between
commonly owned subsidiaries in California and Nevada, for the sale of
power to the Nevada company. In spite of the fact that the companies were
interrelated, and admitting that this was not a valid wholesale contract, it is
clear that the California Commission had no jurisdiction. This power was
distributed in Nevada and the only authority that could have had jurisdiction
was the Nevada Commission. The point is that where there is a bona fide
wholesale contract neither state can regulate it. If there is no bona fide con-
tract the state in which the power is distributed can, in fixing rates for con-
sumers, refuse to accept the alleged contract price as a base and can go back
to production plus transmission data. As has been shown, however, it is by
no means established that the mere fact of common ownership warrants dis-
regard of the contract.

2 In Re Central Illinots Public Service Co., 1 Ill. C. C. R. 165 (1921), pre-
scribed this condition as the price of its approval of an application by an
Illinois company to guarantee part of a bond issue of an Indiana company for
hydro-electric developments in Indiana. The source of authority here seems
to be approval of bond issues rather than of power developments, however.
Another case in which the basis of regulation is complex is Re Susquchanna
Power Co., the so-called Conowingo case. (See 7 Penn. P. 5. C. R. 335;
P. U. R. 1926-8, 732; Sixth Annual Report, Federal Power Commission,
1926, p. 104). The project was for the construction of a dam across the Sus-
quehanna River in Maryland, creating a pool partly in Maryland and partly
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problems of corporate identity and unconstitutional
conditions have been considered elsewhere and need not
be discussed again. In this connection the significant

in Pennsylvania. The generating plants were to be located in Maryland, but
most of the power was to be transmitted to Pennsylvania and distributed
therein. To carry out this project a most ingenious corporate set-up was
devised. For our purposes it is sufficient to say that a Maryland company
was to deliver power at the state line to a Pennsylvania company, which
owned the stock of the Maryland company. The intercompany contracts
were approved by the Maryland and Pennsylvania Commissions and by the
Federal Power Commission. The proceedings all took place before the de-
cision in the Attleboro case and there was little discussion as to jurisdiction
over the wholesale contract. A reading of the Commission orders would in-
dicate that regulation of the terms of the contract was a condition upon the
right to develop the water powers. Pennsylvania might also claim the right
to disregard the contract because of the common ownership of the companies.
An important sidelight is thrown on this question in the Annual Repert of
the Federal Power Commission for 1928, where the Conowingo case is dis-
cussed as an example of interstate wholesaling. (Eighth Annual Report,
pp- 7 f£.) Executive Secretary Merrill pointed out that the price at which
power was to be sold at the state line was indirectly fixed by the Power Com-
mission because the intercompany contracts were concurrently approved by
it and the two state commissions. It is not specifically stated, but the in-
ference is clear that the state commissions could not have regulated the rates
apart from the action of the Federal Commission. We have, therefore, three
possible grounds for regulation: state control over water power develop-
ments, disregard of the corporate fiction, and federal control. In Re¢ Bellows
Falls Canal Co., 11 N. H. P. 8. C. R. 174 (1927), however, the control seems
to be based entirely on the power to prescribe conditions for permission to
develop water powers. The company, incorporated in Vermont, petitioned
the New Hampshire Commission to reconstruct and heighten its dam across
the Connecticut River between Bellows Falls, Vermont, and Walpole, New
Hampshire. The power was generated in Vermont and some of it was sold
at wholesale to New Hampshire companies. The Commission seemed to
concede its lack of jurisdiction over wholesale tramsactions generally by
pointing out that the Vermont utility could ““without the permission of this
commission, if it were so disposed, cease delivering any current to these com-
panies operating as public utilities in this state, or it could charge these
utilities such an excessively high price for the electricity that it furnished
them that the consumers in New Hampshire would have to pay an unreason-
able rate.” (11 N.H.P.S. C.R. 180.) The Commission thereupon pro-
ceeded to do indirectly what it admitted it could not do directly. It com-
pelled the company to make an agreement providing “that in consideration
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point is that their ultimate solution will greatly influence
the actual extent to which state jurisdiction over inter-
state transmission is cut down by the decision in the
Attleboro case.

In spite of the now admitted gap in state authority as
to interstate wholesale contracts, and in spite of the sub-
stantial and increasing amount of power transmitted
under such contracts, it may be insisted that the state
commissions can deal adequately with the situation
through their power to regulate rates for distribution to
consumers. Does it appear in practice that the regula-
tion of the distribution rate is an adequate safeguard to
consumers where the wholesale price cannot be con-
trolled? The answer to this question requires a consider-
ation of those cases where the matter before the com-
missions 1s the retall rate to consumers, but where a
wholesale contract is indirectly involved.

In the majority of cases found the commissions
granted rate increases on the basis of increased charges
by the wholesaling company, apparently without at-
tempting to determine the reasonableness of these
charges.! In three cases wholesale contracts were ig-

of permission being granted to said company by said New Hampshire Public
Service Commission to raise the elevation of the water as aforesaid, said
company will deliver electricity in New Hampshire for use within that state
in such amount of the total electricity which is from time to time generated
by virtue of the raising and holding of the waters by the dam as shall be
ordered by said commission and under such reasonable regulations as to
rates and service as may be from time to time determined by the commis-
sion.” (Ibid., 181.) The difficulties latent in the use of unconstitutional con-
ditions can be realized if we assume that the Vermont Commission grants its
permission for the development on terms contrary to those prescribed by the
New Hampshire Commission.

Y Re Mineral Point Public Service Co., 22 Wis. R. C. R. 524 (1919); Re
McHenry County L. & P. Co., 6TI..P. U. C. R. 773 (1919); Re Eastern Penn.
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nored in the fixing of distribution rates because of the
common ownership of the companies involved.! In two
cases increases in rates to consumers were permitted
where increases in the wholesale charge had been previ-
ously granted by commissions in one or both of the
states involved.> Only one case was found where the
commission refused to allow an increase in local rates
based on an increase in the wholesale price of power
purchased from a company in another state, not in a

Power Co., 7 N.J.P.U. C. R. 241 (1919); Re East Si. Louis L. & P. Co.,
6 Il P. U. C. R. 683 (1919), in which the Illinois Commission refused to
permit the applicant to raise its local rates because there had been no in-
crease in the cost of its power, obtained from a Mississippi company; Re
Marwell L. & P. Co., 11 Mo. P.S. C. R. 218 (1921); Re River Falls Power
Co., 26 Wis. R. C. R. 491 (1922); Re Wisconsin Utilities Co., 27 Wis. R. C. R.
695 (1923); Re Peninsular Power Co., 8 Mich. P. U. C. R. 60 (1926).

1 Re Kansas City L. & P. Co., 8 Mo. P.S. C. . 223 (1919). This case is
discussed below. Re Empire District Electric Co., 12 Ann. Rep. Okla. C. C.
453 (1919). This company was owned and controlled by 2 Kansas company,
which furnished all of the power used by the Oklahoma company, receiving
therefor 95 per cent of the gross revenues from Oklahoma sales. The Okla-
homa Commission said that this charge was inequitable and considered the
properties of the two companies as a unit in determining rates for distribu-
tion. Re Southern Power Co., 21 Ann. Rep. N. C. C. C. 45 (1920). In fixing
rates charged by the company to North Carolina consumers the Commission
accepted contract rates between the Southern company and affiliated com-
panies in South Carolina from which part of the energy was obtained, but
reserved its right to question the reasonableness of these charges at any
time.

2 Re Vale Electric Co., 14 Ann. Rep. Ore. P.S. C. 93 (1920). In this case
the Oregon Commission granted an application for an increase in local rates,
stating that the Idaho and Oregon Commissions had conjointly agreed to a
change in the contract rate with the Idaho Power Company. It will be
recalled that in 1927 the Oregon Commission admitted that in view of the
decision in the Attleboro case it had no jurisdiction over this wholesale rate.
(Re Idaho Power Co., P. U. R. 1928-a, 118). Re Yuma Ice., El. & Mfg. Co.,
Trien. Rep. Arizona C. C., 1921-1924, p. 93. Here a local increase was al-
lowed where the California Commission had previously permitted an in-
crease in the wholesale price charged by the California company to the Ari-
zona distributor.



THE ADMINISTRATIVE PROCESS 93

parent-subsidiary relation.! In this case a Vermont
company had increased its local rates on the ground
that it had to pay a higher price for energy purchased,
part of which came from New Hampshire. The Ver-
mont Commission refused to allow the increase because
the companies had not secured the approval of either
the Vermont or New Hampshire Commissions for the
new wholesale contracts entered into. It added that
both the contract rates between the companies and the
rates to consumers must remain in force until found un-
reasonable by the tribunal having authority. It is clear
since the Attleboro case that no such tribunal exists,
insofar as the contract rates are concerned.?

While state commissions have gone back of the con-
tract rate in a few cases, such action is so clearly unwar-
ranted, where the companies are not interrelated, that
it is not likely to be exerted in the future. The courts
have upheld the right of the states to regulate rates of
local distributing companies, even where the power sold
comes from another state, but in deciding that the states
cannot question rates fixed in wholesale contracts for
interstate power they have in effect prevented the states
from regulating effectively the local rates for consumers.
The commissions are compelled to base these rates on

1 Fellows Gear Shaper Co. v. Colontal L. & P. Co., Bien. Rep. Vt. P. S. C.
1919, p. 24.

2 A somewhat ambiguous statement was made by the Arizona Corpora-
tion Commission in Re Arizona Edison Co., P. U. R. 1927-c, note on p. 600.
The Arizona company, which purchased power at wholesale from a California
company, petitioned for an increase in rates. The Commission said that it
recognized the interstate factor involved, but asserted its right, in the ab-
sence of federal action, to regulate Arizona utilitics when “the interests of the
public and the rights of Arizona consumers so require.” It does not appear
from available reports of the case that the Commission found it necessary
for the public interest to interfere with the wholesale contract.
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the wholesale price. If the wholesale price is unreason-
ably high the retail rate will be unreasonably high. The
jurisdiction of the state commissions is limited to seeing
that the local companies do not make an unreasonable
profit over and above what they pay for their current.
There is another potential danger from the lack of
control by the states over wholesale contracts. The
argument that only a small percentage of power is trans-
mitted across state lines under wholesale contracts and
that there is little danger from excessive charges on that
account does not regard the possibility of an unreason-
ably low charge for this power. The complaint in the
Attleboro case was that the wholesale price in the con-
tract between the Rhode Island and Massachusetts
companies was less than the cost of producing the en-
ergy, and that the Rhode Island utility was therefore
compelled to charge an unreasonably high rate for
energy distributed in Rhode Island or give inferior
service.! The discrimination was not against the three
per cent of interstate power, but against the 97 per cent
of intrastate power. Two earlier cases illustrate this
same danger. In 1919 the Kansas City Light and Power
Company, generating current in Missouri and distribut-
ing part of it to Missouri consumers and part to a Kan-
sas subsidiary, petitioned the Missouri Commission for
an increase in rates.? In fixing the Missouri rate base
the Commission considered only the value of properties
in the state, but in estimating revenues from this prop-
erty it included sales to the Kansas company. The
Commission refused to accept the price actually paid,

Y P.U. C.v. Attleboro Steam & Electric Co., 273 U. S. 83, 87.
% Re Kansas City L. & P. Co., 8 Mo. P.S. C. R. 223, 236.
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but estimated the sales at production cost, saying that
“any charge of less than this for energy sold to the
Standard would create a loss that would be unjustly
imposed on the Missouri consumers.” ! Another case
involved the Wisconsin-Minnesota Light and Power
Company, generating power in Wisconsin and distribut-
ing to cities in Wisconsin and Minnesota.? It also had
an exchange contract with the Northern States Power
Company of Minnesota. This contract was held by the
Wisconsin Commission to be

unjust and discriminatory, and in fixing rates for Wisconsin
communities only such rates are authorized as would be ap-
proved if this energy were sold at an adequate rate. The
contract covering the energy delivered to Minneapolis also
provides a rate which in our opinion is unreasonably low, and
we have fixed rates in this case upon the basis which would
obtain if a proper rate were secured for this energy. The
utility will be authorized to cancel existing contracts with the
Northern States Power Company.®

The complaint in these three cases is that consumers
in one state are discriminated against because of whole-
sale contracts with companies in another state which
provide for such low rates as to impair the furnishing of
adequate service at reasonable rates in the state in
which the power is generated. It is at least doubtful if
it is within the competence of the states to prevent en-
tirely the discrimination against intrastate rates result-
ing from this dumping of power. Local rates can be
fixed on the basis of production cost, as was done by the

L Ibid., 276.

2 Re Wisconsin-Minnesota L. & P. Co., 25 Wis. R. C. R. 88 (1920).
§ Ibid., 156.
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Missouri and Wisconsin Commissions. But it is certain
since the Attleboro case that the contract rate cannot be
increased. Neither can a state compel a company to
discontinue exportation, unless possibly of water power.
The point is that so long as the contract remains in force
consumers in the state from which power is exported
may suffer from inadequate service even if the company
is not allowed to recoup its losses by charging unreason-
able rates. The complaint of the Rhode Island Com-
mission in the Attleboro case was not so much that the
rates being charged to local consumers were excessive as
that service was being impaired.

In addition to these possibilities of the rendering of
inadequate service in the state of generation, the state
commissions are sometimes confronted with a situation
where inadequate service by a distributor is the fault of
the interstate wholesaling company, which is not within
the jurisdiction of the commission. In a case before the
Illinois Commission involving a complaint against the
service furnished by the Central Illinois Public Service
Company, the company said that it purchased the
power distributed in Illinois from the Indiana Power and
Water Company at Edwardsport, Indiana, and that the
poor service was due largely to the generating plant.?
The Commission admitted that it had no jurisdiction
over either an operating company or a plant located in
another state, even though it supplied electric energy
to an electric utility in Illinois. It added, however, that
this jurisdictional limitation was immaterial, for where

1 273 U. S. 83, 87.

2 City of Olney v. Central Ill. P. 8. Co., P. U. R. 1920-c, 487 (1. P. U. C,,
1920).
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the complaint is against the quality of service in an Illi-
nois city the source of the energy is irrelevant. The local
company must bear the responsibility. In this case the
remedy suggested was that the Illinois company be re-
quired to maintain in operation a plant in the city of
Olney which had previously been abandoned.

In another case before the Illinois Commission much
the same circumstances were found to exist. A charge
of poor service was entered against an Illinois company
which obtained all of its energy from a Wisconsin com-
pany.! The Illinois utility said that it had done every-
thing in its power to improve its service, but that it
could not secure adequate energy from the Wisconsin
company. The Commission again stated that while it
had no control over a generating company in another
state it would expect all distributing companies in Illi-
nois to maintain good service. The suggestion as to how
the service could be improved in this case was not forth-
coming, but as an incentive to the local company to find
some method it was allowed only a very low rate of re-
turn.

A case arose before the Oregon Commission over the
refusal of the Idaho Power Company to continue fur-
nishing energy to an Oregon irrigation district, a mu-
nicipal corporation.? The company claimed that the
District had violated the terms of the contract, but the
Commission ordered it to continue the service. Assum-
ing that this was a wholesale transaction, as it appears
to have been, it would seem that it was beyond the

! Re McHenry County L. & P. Co., 1921-8, 10 (IIl. P. U. C., 1920).
2 Payette Oregon Slope Irrigation District v. Idaho Power Co., 17 Ore,
P.S. C. R. 70 (1923).
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power of the Commission to compel the company to
continue the Oregon service. Insofar as retail distribu-
tion is concerned an interstate company can probably
be compelled to continue a given part of its service, pro-
vided it wishes to do business in the state, but whole-
sale contracts are wholly outside the jurisdiction of a
state.

While few in number, these cases illustrate a difficulty
inherent in a system of state regulation. To say that a
state has complete control over the local distribution of
electric power, even though it may come from another
state, is true only in the legal sense. We have seen that
as to rates the regulation of the retail or distributing
rate cannot go back of the wholesale contract where one
is involved. The same limitation exists as to service.
The legal power of the state to regulate local service con-
ditions does not necessarily guarantee adequate regula-
tion. The real remedy in the above cases could be pro-
vided only by a body having jurisdiction over both the
wholesale and retail systems. In the two 1llinois cases
cited it was admitted by the Commission that the real
blame for the poor service attached to the wholesaling
company, but owing to lack of jurisdiction the Commis-
sion was compelled to make the local company pay the
penalty. In the light of the limited number of cases
found, this defect in state authority cannot be said to
have created a really serious problem in itself. Taken
in conjunction with the other cases discussed in this
chapter, however, it provides further illustration of the
manner in which state regulation of local rates and serv-
ice is affected by the lack of authority over interstate
wholesale contracts.
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Cases Nor INvoLviNG WHOLESALE CONTRACTS

It has been clearly established that the state has juris-
diction to regulate the rates of distribution where elec-
tric current is delivered directly by an interstate trans-
mitting company without the intervention of a wholesale
transaction. The existence of legal control does not
necessarily imply that there is in fact adequate and
effective regulation. Where a utility is engaged in dis-
tributing energy to consumers in two or more states are
the commissions in practice able to prevent discrimina-
tions as regards consumers in different states? And are
they under these conditions always able to ascertain the
facts necessary to the fixing of the rate base for energy
consumed in their respective states?

As regards the possibility of discrimination, the
charges may be of two sorts. The state in which the
interstate power is received may claim that the rates of
the transmitting company for power sold in the state of
generation are unreasonably low, thus constituting a
burden on the recipients of the interstate power; or,
secondly, the state from which the power is exported
may claim that the rates of the company in the other
state are so low as to constitute a discrimination against
consumers in the state where the power is generated.
It will be noted here that, as in the former discussion, the
discrimination may operate against intrastate as well as
against interstate commerce.

Few cases have been found in which the alleged dis-
crimination operated against consumers in the state
where the power was generated. In 1921 the Utah
Power and Light Company, serving 80 per cent of Utah
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and part of Idaho, petitioned the Utah Commission for
an increase in rates.! The company generated a large
part of the power used in Utah in Idabo. The complaint
in this case was made by Utah milling companies, which
alleged that their Idaho competitors, who enjoyed a
lower rate, would secure a considerable advantage if
Utah mills had to pay the higher rate. In this instance
the Commission found that the higher rate was reason-
able and that no discrimination was involved. This de-
cision was affirmed by the Supreme Court of Utah.?
Another interesting case arose over an action of the
Idaho legislature in allowing tax exemptions to accrue
to the benefit of irrigation users. Evidence submitted
before the Oregon Commission showed that a differen-
tial amounting to over ten per cent existed between bills
paid by users of power for irrigation purposes in Idaho
and for the same service in Oregon.® This differential
was to last to a certain date. The Oregon Commission
took no other action than to say that it believed that
the differential should not be maintained.* The Com-
mission did not indicate what it could have done other
than to recommend the change. It obviously could not
have compelled the Idaho legislature to refuse to extend
the term of the law, nor could it have compelled the
Oregon legislature to grant a like exemption. It could
not have ordered the company to lower its Oregon rates
because they were admittedly not unreasonably high.
This was apparently a purely “political” case, and be-
yond the power of the regulatory body of either state.

1 Re Utah P. & L. Co., P. U. R. 1921-c, 294 (Utah P, U. C., 1921).
2 Utah Copper Co.v. P. U. C., 59 Utah 191 (1921).

3 Re Idaho Power Co., 16 Ann. Rep. Ore. P. S. C. 167 (1922).

4 Ind.
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By far the most important case in this group was that
involving the rates of the Southern Power Company, in
a proceeding before the North Carolina Corporation
Commission.! The Southern company furnished en-
ergy in both North and South Carolina, at wholesale
and retail. A substantial part of the power retailed in
North Carolina was generated in South Carolina. One
of the chief complaints against the proposed new rate
schedule was that there was a discrimination against
North Carolina consumers. The Commission denied
that this was the case. It added, however, that there
was no duty on the part of the North Carolina Commis-
sion to establish other than what it considered fair rates
for North Carolina.

There would seem to be little doubt that this opinion
is the only one which a state commission can safely fol-
low. The commission certainly has no jurisdiction over
rates in another state. It cannot do other than to at-
tempt to establish what it believes to be a reasonable
rate for service within the state, and it cannot make un-
reasonably low rates even if such rates are given by the
company in another state.

Turning to those cases where the discrimination is
charged against the company as to its rates for the inter-
state power, we find first of all an international case.
The Arizona Gas and Electric Company petitioned the
Arizona Corporation Commission for a surcharge.* The
Commission eventually granted the petition but ex-
pressed dissatisfaction because part of the company’s

1 Re Southern Power Co., P. U. R. 1924-g, 821 (22 Ann. Rep. N. C.
C. C. 44, 1924).

2 Re Arizona Gas & Electric Co., P. U. R. 1919-p, 666 (Arizona C.C,,
1919).
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business was done in Mexico, and no reliable figures were
obtainable as to the Mexican business. The Commis-
sion’s statement follows:

We may have no authority to prescribe surcharges or in
any other way adjust rates for electricity sold in Mexico, but
we will decline to permit increases in rates in the territory
under our jurisdiction sufficient to care for all deficiencies in
revenues unless proper rate adjustments are made applying
to the system as a whole.!

The Commission allowed the increase, but ordered
the company in the future to give it data on its inter-
national business.

The Wisconsin-Minnesota Loop case has already been
mentioned insofar as it referred to discriminatory whole-
sale rates. The charge of discrimination was also raised
as regarded the retail business.? The company gener-
ated 95 per cent of its power in Wisconsin, whereas
Minnesota received about three-eighths of the total
energy distributed. Thirty-three Wisconsin and nine
Minnesota cities were supplied. The peculiar feature of
this case was that the Commission acted in such a way
as to discriminate against Wisconsin consumers. What
the Commission did was to consider the entire loop sys-
tem as a whole, and in the allocation of expenses and
revenues the Minnesota cities were considered along
with the Wisconsin cities. As has been indicated, the
wholesale contracts with the Northern States Power
Company were found unreasonably low and the Wis-
consin company was authorized to cancel them. The
Commission decided on what it considered to be reason-

1 P.U.R. 1919-p, 666, 670.
2 Re Wisconsin-Minnesota L. & P. Co., 25 Wis. R. C. R. 88 (1920).
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able rates for retail service in the Minnesota cities and
in estimating revenues it credited these figures. The
Commission, as it said, “assumed that rates in Minne-
sota would be the same as for comparable localities in
Wisconsin.”” ! Moreover, the Commission did not fix
the rates strictly in proportion to the cost for each unit
served. It pointed out that the undertaking of great
hydro-electric projects such as this would be impossible
on such a basis. No one unit far from the source could
be built if charged up with its exact proportion of the
expense. Furthermore, power was run into the system
all along the loop and an exact proportioning would
have been impossible.?

Several Wisconsin cities attacked the validity of the
Wisconsin order. The Supreme Court of Wisconsin de-
cided the case solely on the interpretation it gave of the
legislative act giving the Commission power to fix rates.?
This act, said the Court, intended that the Commission
should find each city’s cost separately and should fix the
rates accordingly. In apportioning rates for the system
as a whole the Commission had not followed the statute
and had discriminated against cities nearest the source
of supply. New rates were later fixed to conform to the
principles laid down by the Court.! This is a unique
case in that the Commission was found to have discrim-
inated against cities in its own state as against Minne-
sota cities, they being farthest from the source of supply.

In a North Dakota case the company involved did
business in Manitoba and Minnesota as well as in North

L City of Menominee v. Rd. Comm., 26 Wis. R. C. R. 27 (1921).

2 Ibid., pp. 30 .

3 Eau Claire v. Rd. Comm., 178 Wis. 207 (1922).
4 Re Wisconsin-Minnesota L. & P. Co., 27 Wis. R. C. R. 349 (1923).
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Dakota. The Commission refused to grant an increase
in North Dakota rates until rates in Manitoba and Min-
nesota were raised, partly on the ground that there had
been great difficulty in obtaining the company’s books,
which were kept in Minnesota, and badly kept, and
partly because it was alleged that service was being
furnished in Manitoba and Minnesota cities at less than
cost.! In another case, the North Dakota Commission
in fixing the rates of a company operating in North
Dakota and Minnescta “advised” rates for Minnesota
service and fixed North Dakota rates on the assumption
that the advised rates would be put into effect in Minne-
sota.?

In this connection attention should be called to a
Nevada case in which the Nevada-California Power
Company, generating power in California and serving
a large number of Nevada consumers, petitioned the
Nevada Commission to discontinue some of its Nevada
service.> The Commission refused to grant the appli-
cation, saying that the Nevada business was really
profitable, but that the book-keeping, in California,
made it pay more than its share of the expenses. Here
again the Commission was within its legal rights in
compelling the company to keep up all of its service as
long as it chose to do business in Nevada, but the real
remedy would be to require the company to allocate
properly the expenses of the California and Nevada
businesses.

The conclusion as to the factor of discrimination in

! Re Pembina L. & P. Co., P, U. R. 1923-4, 810 (N. D. R. C,, 192¢2).

2 Re Red River Power Co., P. U. R. 1923-g, 534 (N. D. R. C., 1923).

3 Re Nevada-California Power Co., P.U.R. 1920-p, 235 (Nev. P.S.C,,
1920).
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regard to these retail transactions in interstate com-
merce is not so easy to draw as in the cases where the
wholesale transaction is concerned. There we have
simply a jurisdictional problem, with the state legally
unable to prevent any discrimination arising from an
unreasonably high or low wholesale rate. The problem
as to retail transactions is of course jurisdictional to a
certain extent. The state feeling itself discriminated
against cannot fix the rates in the other state even
though it believes them to be unreasonable. On the
other hand, it is more free to fix a reasonable rate as to
power served within the state because of the fact that
there is no wholesale rate involved which must be ac-
cepted as a basis. Legally, the state has full authority
here to make a reasonable rate for whatever power the
interstate company supplies therein. Actually, these
cases show a practical difficulty which makes it almost
impossible to avoid a certain amount of discrimination.
When there is a discrimination resulting from the fur-
nishing of service at rates which are too low in one of the
states concerned, the only really adequate remedy is the
enforcement of a reasonable rate in that state. The dis-
crimination cannot be removed by compelling the com-
pany to accept an unreasonably low return in the state
discriminated against. Of course, this state has a right
to prevent the company from recouping its Josses in one
state by the imposing of excessive rates in another.
There is here, however, the inherent difficulty that dis-
covering the discrimination involves an investigation of
rates in another state.

The difficulty, however, is not so unsurmountable,
from the standpoint of the states, as where wholesale
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rates are involved. There the states can do nothing,
jointly or separately. In this case there is little actual
discrimination likely to result where the states between
which interstate commerce takes place have effective
regulatory powers and exercise them. With the excep-
tion of the international features involved in the cases
discussed above, there are none where state regulation,
by both states concerned, could not have done all that
could have been done by any regulatory authority. Ob-
viously, the most effective method for these cases where
discrimination is charged by consumers or others in
either state would be cotperative action by the com-
missions of both states concerned, and a joint determina-
tion of reasonable rates.

Leaving aside all questions of discrimination as be-
tween consumers in different states, are the commissions
able in practice to regulate the rates of utilities trans-
mitting and distributing power which they have gener-
ated in another state as effectively as utilities doing only
an intrastate business are regulated? The discussion of
this question is based on an examination of commission
procedure in about forty cases, all involving the fixing of
rates charged by utilities operating at retail in two or
more states. We are not concerned here, of course, with
the methods and technique of commissions in valuation
and rate-making proceedings generally. The problem is
to discover whether or not the interstate factors create
special difficulties and to see how fully these difficulties
are met.

State commissions may act on either one of two gen-
eral principles in fixing or investigating the rates of an
interstate utility. They may attempt to establish rates
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on the basis of a reasonable return on property used and
useful in the state, excluding all property located out-
side of the state and used only in service in another
state. On the revenue side only revenue from the prop-
erty within the state would be considered. On the other
hand, the Commission may consider the entire system
of the interstate company as a unit, and fix such rates
for service within the state as would provide a reason-
able return on the whole property, assuming that rates
in the other state or states involved are similarly fixed.
The question which method should be employed is
largely dependent on the circumstances of the particular
case being dealt with. We will examine first the cases
wherein only property used and useful in the state is
considered in the rate base.

The difficulties of determining what properties are
“used and useful” in the state and of finding the proper
amount of revenues derived from those properties are
illustrated in the proceedings of the Washington Public
Service Commission in its valuations of utilities operat-
ing in Washington and Oregon. The utility chiefly in-
volved was the Pacific Power and Light Company.! A
rate Investigation was conducted in 1919.2 The com-
pany had a Washington system called the Yakima-

L A valuation of the North Coast Power Company in 1919 showed that
this utility had two plants in Oregon. The Commission found that *‘the re-
spondent’s electric system at Rainier, Oregon, obtains its energy from the
respondent’s generating and transmission system in Washington thereby
creating a condition of interstate business which this Commission recog-
pizes.” In order to protect Washington rate payers the Commission in-
cluded receipts from this interstate business in revenues derived from
Washington properties. (Re North Coast Power Co., 10 Ann. Rep. Wash.
P.S.C. 54).

t P, 8. C. v. Pacific P. & L. Co., 9 Ann. Rep. Wash. P. 8. C. 92,
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Walla Walla system which was connected by a fifteen-
mile transmission line with a Walla Walla river power
plant in Umatilla county, Oregon. This latter plant was
used not only for the Oregon business, but for purposes
of interchange with the Washington plant. Whenever
one of the plants had surplus power available it was
transmitted to the other. The Commission came to the
conclusion that this interchange was mutually bene-
ficial and valuable to the Oregon and Washington busi-
ness of the company, and it divided the property for
valuation purposes at the state line. That part of the
interchange transmission line located in Washington
and all of the plant in Washington was called used and
useful in the Washington business.!

The company also had a transmission line located
chiefly in Washington, connecting the Oregon plant with
the generating plant of the Northwestern Electric Com-
pany of Washington, for purposes of interchange. The
commission excluded this line from its valuation of the
Washington properties of the company on the ground
that it was used and useful only in the Oregon business.?

In 1920 the city of Yakima entered a complaint
against the rates of the Pacific company and the Com-
mission again excluded that part of the Yakima-Walla
Walla plant located in Oregon from the valuation of the
company’s property.® But in 1925 the city of Walla
Walla entered a complaint against the rates, charging
that the Umatilla property in Oregon had been included

1 9 Apn. Rep. Wash. P. S. C. 94.

2 Ibid.

? City of Yakima v. Pacific P. & L. Co., 10 Ann. Rep. Wash P. S. C. 82
(1920).
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in the valuation.! The Commission discovered that in
spite of its finding that this Oregon property was used
and useful only in the Oregon business of the company
it had by an error neglected to subtract its value from
the total valuation figure. In order to do this the Com-
mission made a valuation of this property, including de-
velopment costs and water rights. Finally the Oregon
value was found and subtracted. It was found, how-
ever, that other parts of the Oregon system were used
and useful in furnishing service in Washington, and
these items were included in the company’s valuation.
This finding was attacked in the Supreme Court of the
State of Washington by the Pacific Company.> The
Court upheld the finding of the Commission in an opin-
ion which merits careful attention.

The respondent was engaged in interstate business. The
plant in consideration was one of the units operated by the
respondent in the generation of electric energy used in its
interstate business. The plant was directly connected by a
transmission line with the distributing lines in the state of
Washington, and much of the electric energy there generated
was transmitted into the latter state by the respondent and
disposed of therein to its patrons requiring such energy. The
purpose of valuing the property of a public service company
is, of course, to aid in fixing a base on which to determine the
reasonable rates and charges which the company may exact
for the services it renders. Manifestly, if this base is to be a
just one, the value of all of the property necessarily used by
the utility in the performance of the service, wheresoever
situated, must be taken into consideration in forming it. It

! City of Walla Walle ». Pacific P. & L. Co., 6 Ann, Rep. Wash. D. P.
W., 112 (1925).

2 State ex rel. Pacific P. & L. Co. v. Dept. of Public Works, 143 Wash. 67;
254 Pac. 839; P. U. R. 1927-c, 781 (1927).
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could be that a company supplying electric energy to con-
sumers in this state would have all of its generating plants
located outside of the state with nothing but transmission
lines herein, and it could be that all of the energy generated
was used in this state. In such a case it is plain that a charge
for services, based alone upon the value of the transmission
lines, would not be remunerative to the company; in fact,
since the value and cost of upkeep of the transmission lines
bear but a small proportion to the value and cost of the up-
keep of the generating plant, it is difficult to see how it could
perform the service at all. Were this the situation no one
could rightly say that the value of the entire plant should
not be taken into consideration in fixing the rate base, and
this being so, it must follow that, when a proportionate part
of the energy used in the state is generated outside of the
state, a like proportion of the cost of such generation must be
added to the rate base.!

This opinion presents clearly and irrefutably the
futility of attempting to fix reasonable rates solely on a
basis of property within the borders of the state where
interstate business is done. The other situation might
have been indicated, where the company might have a
very large amount of property in the state but might
sell a large part of the power generated thereby in an-
other state. In such cases of course the commission can
do nothing by a consideration merely of the intrastate
business. It must either include the revenues received
from the interstate business, or deduct a percentage of
the property value in the state based on the ratio of
interstate to total business done. This, it is evident, is
the only effective method where an attempt is made to
separate the intrastate business and to fix rates based
on that business only. This point should be empha-

1 143 Wash. 67, 82.
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sized, because the result is that the state commissions
are placed in a dilemma. If they do not consider the
interstate business, the above situation results and it is
impossible to properly regulate local rates. On the
other hand, the necessity of considering the interstate
business places an extra burden upon the commission.
Frequently it is an exceedingly delicate task to discover
what percentage of a company’s property is “used and
useful” in business in the state as contrasted with that
devoted to business in another state. It involves a val-
uation of property in another state, as in the above case,
or an examination of the records and accounts of busi-
ness done in the other state. Not dnly is there this juris-
dictional difficulty on the part of this state, but in any
rate proceedings by the other state the same difficulties
arise and there is a duplication of checking of valuations
and revenue data. This difficulty, which exists only to
a minor extent in these cases, becomes much more sig-
nificant where state commissions value the property of
interstate companies as a unit for rate-making purposes.

In the case of the Kansas City Light and Power Com-
pany, considered above, it was claimed by the company
that the value of the Standard Electric Light Company
should be included in the Missouri valuation.! The
commission excluded this property on the ground that
it was located in Kansas and served Kansas customers
only. The commission did, however, include the reven-
ues obtained by the Missouri company for power sold
to the Kansas company, or rather estimated these sales
at production cost saying that a lesser price would dis-
criminate against Missouri consumers.

! Re Kansas City L. & P. Co., 8 Mo. P. S. C. R. 223 (1919).
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Another interesting case arose in the Supreme Court
of the District of Columbia over the valuation of the
Potomac Electric Power Company.! In valuing the
company’s property in 1917 the District Commission
refused to include the Great Falls power site, located
outside of the District. Some property outside of the
District was valued as used and useful in service in the
District, but the claim for a million dollars, representing
money paid for water rights for the Great Falls site, was
disallowed.? The District Supreme Court sustained the
Commission on the grounds that the title had never been
perfected; that it was located outside of the District;
that the value was problematical, and that certain fed-
eral rights were involved. The property not only was
not located in the District of Columbia, but was not
used in any way in furnishing electric current therein.
It is apparent from the tone of the opinion that the situ-
ation would be very different if the site were actually
used to supply current in the District. Under the cir-
cumstances, of course, the inclusion of the item would
have meant that consumers in the District would have
been paying interest on a million dollar site which was
in no way connected with the service they received.

The difficulties arising out of an attempt to segregate
the properties of an interstate company are illustrated
by a recent Maryland case.® In fixing rates for a Mary-
land company, the commission was compelled to take

 Potomac Electric Power Co. . P, U. C., 8 Ann. Rep. Dist. Col. P. U. C.
87 (1920).
: 2 Re Potomac Electric Power Co., 5 Ann. Rep. Dist. Col. P. U.C. 64
1917).
3 )Re Eastern Shore Gas & Electric Co., P. U. R. 1929-E, 244 (Md. P.S. C.,
1929).
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into account the fact that part of the Maryland prop-
erty was used in service in Delaware, current being sold
there to an affiliated company. The commission engi-
neer attempted an allocation of the Maryland property
upon the basis of the amount of current consumed in
each state. In defending this method of allocation the
commission made the following statement:

The Commission understands Mr. Wolf’s allocation of
values to be an effort to determine the extent to which prop-
erty in Maryland is used for serving Delaware communities
and vice versa. His allocation of power plant values is based
upon the amount of current consumed in each state and the
allocation of transmission system values is based upon the
lengths of the transmission circuits which are used jointly
and the amounts of current transmitted over each circuit,
for use in each state, as determined by transformer capacity.

The Commission believes that an allocation of values for
such purpose cannot reasonably be misunderstood to be a
transfer of property from one ownership to another, and con-
siders it to be as accurate and equitable as any method that
could be employed under existing conditions.

Employing this method of allocation, it was found
that $466,000 of Maryland properties was devoted to
serving Delaware consumers, and that the return on
such value should come from Delaware, and not Mary-
land revenues. The rates fixed in Maryland were not
calculated to provide a reasonable return on this value.?
The commission believed this to be fairly accurate, but
admitted that there were “uncertainties involved in
such an estimate.” 3

The other cases in this group are not of great im-

1 Ibid., 247. 2 Ibid.
3 Ibid., 248.
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portance. In one instance the Wisconsin Commission
included in the value of the Interstate Power Company
a transmission line located in Iowa, since it was used in
furnishing service in Wisconsin.! In another case the
New Jersey Commission was forced to fix rates on the
basis of Pennsylvania properties.? This was a peculiar
case in that the New Jersey company owned no prop-
erty whatever. The transmission and distribution sys-
tems in New Jersey were leased by the local company
from a Pennsylvania company. The energy was gen-
erated at the plant of the Pennsylvania company at
Easton, Pennsylvania. The company claimed rates
entitling it to a return on a fair share of this Easton
property, measured by the proportion of New Jersey
demands to the total demands on the generating plant.
Upon this basis the New Jersey rates were fixed.

In the remainder of the cases examined falling in this
group there are no particularly significant features. All
involve interstate companies with plant or plants in one
state and a part of the distribution system in another.
In each case the commission attempted to fix rates
based on property used and useful in its state, whether
located there or not, and in each there was an attempt
to estimate out of state revenues derived from property
located in the state.?

In view of the fact that the state has jurisdiction to
regulate only the intrastate rates of an interstate utility,
it is obvious that the most proper method, wherever it

¥ Re Interstate Power Co., 25 Wis. R. C. R. 602 (1920).

2 Re Eastern Pennsylvania Power Co., 7 N. J. P. U. C. R. 241 (1919).

3 Re Rockland El. Co., 8 N. J. P. U. C. R. 501 (1920); Re Jensen, 15 Ann.

Rep. Ore. P. 8. C. 25 (1921); Re California-Oregon Power Co., 17 Cal. R. C. R.
28 (1919); Re Mountain States Power Co., 16 Mon. U. R. 300 (1923).
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is practicable, is for the state commission to do as in the
above cases, base the rates on a valuation of property
used and useful in service within the state, excluding
property within the state not so used and including
property in another state which is used for purposes of
service in the state. The same considerations apply to
the revenue data. Revenues received from the use of
property within the state must be included in determin-
ing the company’s receipts even though they are in an-
other state. As we have pointed out, there are inherent
difficulties in this method owing to the extraterritorial
feature involved, the task of allocating intrastate and
interstate business, and the overlapping of functions.
There is also the further difficulty that it may be prac-
ticably impossible or unwise to attempt this method of
valuation in specific cases, owing to the closeness of the
relation between the company’s business in the two
states involved, the lack of distinctive data as to such
business, or other reasons. We find, therefore, a large
number of rate cases where there is no attempt to fix
rates upon a base of property used and useful in the
state. Instead of that, rates are fixed for the system as
a unit, though of course all the commission can actually
prescribe are the rates to be charged for service within
the state.

Occasionally, as was pointed out in the discussion of
discriminatory rates, the state commission even makes
its approval of a rate schedule contingent upon the fix-
ing of like rates in another state. This was done by the
North Dakota Commission for a company operating in
Manitoba and Minnesota as well as in North Dakota.!

1 Re Pembina L. & P. Co., P. U. R. 1923-a, 810 (N. D. R. C., 1922).



116 TRANSMISSION OF ELECTRIC POWER

No increase was allowed in North Dakota rates until
increases in rates should have been made in the rest of
the territory served. In another case where the com-
pany whose rates were involved served in North Dakota
and Minnesota the Commission considered the property
as a whole, and while saying that it was without juris-
diction to fix rates in Minnesota, it advised as to what
rates should be charged there.!

The Wisconsin Commission also adopted this method
of valuation in several cases. In the case of the Penin-
sular Power Company, doing business in Wisconsin and
Michigan, the Commission took the whole value on the
grounds that the business in both states was similar.?
The requested increase was not to be allowed until the
Michigan Commission had allowed a similar increase in
Michigan. This case is not of great practical importance
because the rates in question were for iron-mining com-
panies, only one of which was located in Wisconsin.

In another instance, the Northern Power Company
applied for a rate increase and the commission stated
that, as it was a subsidiary of the Great Northern Power
Company of Minnesota and operated as a part of its
system, the revenues and expenses of both companies
would be considered together.® On this basis the increase
was granted, with no mention of the Minnesola rates.

That there are limits on the power of the commission
to consider all properties of a company as a unit in fixing
rates was stated by the court in the already much dis-
cussed Wisconsin-Minnesota Loop case.! The court in

! Re Red River Power Co., P. U. R. 1923-g, 534 (N. D. R. C., 1923).

2 Re Peninsular Power Co., P. U. R. 1923-4, 545 (Wis. R. C., 1922).

3 Re Northern Power Co., 24 Wis. R. C. R. 173 (1919).
4 Eau Claire v. Rd. Comm., 178 Wis. 207 (1922).
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that case, it will be recalled, required that the costs of
each city be separately found and rates fixed accordingly.
This decision invalidated an order of the commission
fixing rates for a company operating in thirty-three
Wisconsin and nine Minnesota communities, insofar as
Wisconsin rates were concerned, on the basis of the
consideration of the system as a unit, and assuming
the obtaining of like revenues in Minnesota as would
be secured from comparable Wisconsin business. The
court said that the commission was required by law to
determine the cost of the service furnished to each city
and base rates accordingly. Apparently this decision
was not interpreted as forbidding the commission in all
cases to consider electric systems as a unit, for in a case
involving a company serving Marinette, Wisconsin, and
Menominee and two small villages in Michigan, the
commission took the value of the combined properties,
and the combined revenues and expenses irrespective of
the location of the property.! The commission said that
this method was necessary here because the costs of
service in each city were largely dependent upon the
consumption of energy in the other. There seems to be
no doubt as to the wisdom of the commission’s action
in this case, and for that matter the method of consider-
ation of the whole system as a unit would seem to have
been the better method in the Loop case.

The commissions of Oklahoma, Missouri, and Kan-
sas have experienced no little difficulty in fixing the
rates of the Empire District Electric Company. The
main or parent company was a Kansas corporation, and
its subsidiary of the same name was incorporated in

1 Re Menominee & Marinette L. & T. Co.. 28 Wis. R. C. R. 693 (1924).
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Kansas. All power was furnished by the Kansas com-
pany, and the relations were such that in all cases the
commissions did not attempt to distinguish between
the two. A very large percentage of the power used was
generated in Kansas, and distributed widely in Kansas,
Missouri, and Oklahoma. In 1919 the company applied
to the Oklahoma Corporation Commission for an in-
crease in rates. The Commission attempted a valuation
of the property as a whole, and then finding that thirty-
five per cent of the energy was used in Oklahoma it
charged that percentage of the property to that state
and fixed rates accordingly.! In the same year like ap-
plications were made to the Kansas and Missouri Com-
missions. In the hearing before the latter Commission
transcripts of the testimony before the Oklahoma and
Kansas Commissions were presented, and the company
submitted its data as to its total property valuation.
The Commission stated that it had not “made a valu-
ation of this property, and because of its nature it is not
wise to attempt to arrive at a value upon a comparative
basis.” 2 What the Commission apparently did was to
grant the increases requested because like increases had
been granted by the Kansas and Oklahoma corporations
on a lesser capital or production value than claimed be-
fore the Missouri Commission.? In other words, so far
as the report of this case goes there was no independent
investigation by the Missouri Commission and the de-
cision was made apparently on the basis that increases
were granted in the other states on data less favorable

1 Re Empire District El. Co., 12 Ann. Rep. Okla. C. C. 453 (1819).
2 Re Same, T Mo. P. 8. C. R. 466, 471 (1919).
3 Ibid., citing Docket No. 2708, Kan. P. U. C., June 5, 1919.
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to the company than the data presented here. Again in
1921 the company petitioned for an increase in Missouri
rates. The Commission this time considered the value
of the properties as a whole, found the total operating
revenues and expenses, allowing and disallowing Kansas
and Oklahoma items, and finally allowed the increase.!

From the facts given as to the nature of the business
done by this utility, it would appear that the method of
considering the business as a whole was the only practi-
cal one in this case. An allocation among the three
states of property used and useful in those states, and
of expenses properly chargeable to each, would appar-
ently have been an impossibility. It also is evident,
however, that the consideration of the business as a
whole has some disadvantages. In the first place, it
is impossible, as the Missouri Commission admits, to
make an actual valuation, or even a careful check-up on
the company’s valuation figures. The wide extent of
the properties and their location in three states makes
this a practical impossibility. Secondly, it involves a
situation where one commission must pass upon the
validity of expense and revenue items in other states.
Thirdly, it involves a duplication of effort, of rate pro-
ceedings, and time. Finally, it does not insure consist-
ent, or rather is likely to involve inconsistent, findings.
Each commission may and will undoubtedly arrive at
different conclusions as to the company’s valuation,
revenues, and expenses. In these cases all of the in-
creases requested were granted, but there did not ap-
pear in any of them to be any definite idea as to what
the combined value of the properties was. There was

! Re Empire District El. Co., 10 Mo. P. 8. C. R. 335.
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merely the decision that the rates requested were not
unreasonable. It would seem that this case ought to
have been decided not three distinct times in three dis-
tinct hearings before the commissions of three different
states, but by one consolidated hearing before these
commissions acting in covperation. At least the pro-
ceedings could be made contemporaneous and the testi-
mony presented identical, with an agreement between
the commissions to divide the work of investigation
among them and not waste their efforts duplicating each
other’s work.

A case somewhat similar to this arose out of an appli-
cation for a rate increase by the Northern Virginia
Power Company, before the State Corporation Com-
mission of Virginia.! This company owned and operated
hydro and steam plants in West Virginia and supplied
light and power to consumers in West Virginia, Virginia,
and Maryland. The Commission found that there had
been no cost accounting such as would show the cost of
the various plants or the operating cost as divided be-
tween the states.

Under such circumstances, the company itself not having
segregated its operations into their several units of value, it is
impossible for this Commission to undertake at this time to
separate the cost of service as between Virginia, West Vir-
ginia, and Maryland, and will consider the entire operations
of the company as a single unit; even though it might be

proper under other circumstances to consider the Virginia
portion alone.?

The decision finally made was a qualified refusal of the
increase. The Commission stated that the West Vir-

! Re Northern Virginia Power Co., 1919 Ann. Rep. Va. 8. C. C,, p. 22.
2 Ibid., p. 24.
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ginia Commission had already refused an increase until
better service should be furnished and the Virginia
Commission said that it would refuse an increase until
the results of the West Virginia decision could be de-
termined.

Of the remaining cases where the business of the
company is considered as a unit only a few need to be
discussed. Several are of no special significance.! It
should be noted that in four Michigan cases examined
the commission each time granted the increase re-
quested without any apparent independent investiga-
tion by the commission. In each case the company in-
volved operated in ancther state as well as in Michigan,
and in each instance the rate requested was already in
force in the other state. In two instances the order of
the Wisconsin Commission granting the increase in Wis-
consin rates was offered in evidence by the company,®
and in the other two cases il was merely stated that the
rates asked for were already in force, in one case in In-
diana, and in the other case in Wisconsin.®? The assump-
tion in these cases was apparently that one state com-
mission had already investigated thoroughly the entire
system of the applicant, including its Michigan proper-
ties, and that further rate researches would be mere
waste and duplication. This practice is somewhat simi-

L Re Tarkio El. & Water Co., 12 Mo. P. S. C. R. 260 (1922). Transmis-
sion line in Towa and Iowa business not segregated in rate investigation.
Re Bristol G. & EL Co., 1921 Ann. Rep. Va. S. C. C. 19 (1921), and 15 Ann.
Rep. Tenn. R. & P. U. C. 92 (1923). Rate investigations by the Commis-
sions of Virginia and Tennessee of a company operating in Bristol, Va., and
Bristol, Tenn.

2 Re Menominee-Marinette L. & T. Co., 8 Mich. P. U, C. R. 202 (1926);
Re Peninsular Power Co., 4 Mich. P. U. C. R. 735 (1922).

3 Re Indiana & Michigan El. Co., 5 Mich. P. U. C. R. 456 (1923); Re
Peninsular Power Co., 7 Mich. P. U. C. R. 192 (1925).
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lar to rulings made in two instances by the Montana and
South Carolina Commission, ordering companies therein
to serve local consumers at the same rate as served in
North Dakota and Georgia, respectively, where the
plants of the applicants were located.® This practice
may be justified by peculiar circumstances in individual
cases, but it obviously is not a satisfactory method to
pursue as a general rule. The question raised by these
cases is why a method of rate investigation is not pur-
sued which will result in an accurate body of data as to
the company’s business and property in the states con-
cerned and at the same time avoid the needless dupli-
cation of effort involved where each commission feels
itself obliged to examine the entire business of the com-
pany.

That it is possible and feasible to conduct rate hear-
ings on this basis has been demonstrated in a series of
cases before the Idaho and Oregon Commissions involv-
ing the rates of the Idaho Power Company. This com-
pany was engaged in generating, transmitting, and dis-
tributing energy in southern Idaho, northern Nevada,
and eastern Oregon. The rates involved in all of these
cases were rates for retail distribution in Idaho and
Oregon. The first cases involved applications for in-
creases in irrigation rates. Joint hearings were held by
the Idaho and Oregon Commissions and the increase
was allowed in both states. Hearings were held before
both Commissions.?

1 Citizen’s Commiitee of Wibauz v. Eastern Montana L. & P. Co., 17

Mon. U. R. 672 (1924); Re Augusta-Aiken Ry. & El. Corp., 1926 Ann. Rep.
8. C.R. C. ¥2 (1926).

* Re Idaho Power Co., 14 Ann, Rep. Ore. P. S. C. 42, and 8 Ann. Rep. Ida.
P. U. C. 344 (1920).
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In 1922 the company petitioned the two Commis-
sions for a general increase in rates. The Idaho report
stated that ““the commissions of the two states have, in
a large part, joined forces in the checks and studies
made and in the proceedings had.” ! In 1924 further
valuation proceedings were necessary. The Oregon
Commission then stated that each Commission had
valued the property of the company in its state, had
held joint hearings, and had made the same findings as
to the respective values in the two states.? The same
procedure was followed as to consideration of revenue
requirements, identical testimony being presented to
the two Commissions and practically concurrent find-
ings being made.® In the final order by the Oregon
Commission fixing rates for service in Oregon the rates
were based on the joint findings, and were the same as
in Idaho with certain changes to conform to local con-
ditions.

It should also be mentioned that in a still earlier case
the Idaho and Washington Commissions had held joint
conferences and made joint investigations and joint find-
ings as to the respective values of the properties of the
Washington Water Power Company in the two states.®

The importance of these cases as bearing on this
problem can hardly be overestimated. If the states
themselves are to deal adequately and effectively with
the regulation of rates of interstate companies it would

1 Re Idaho Power Co., 10 Ann. Rep. Ida. P. U. C. 57, 60 (1922).

2 Re Same, 18 Ann. Rep. Ore. P. S. C. 24 (1924).

3 Ibid., 34.

4 Re Same, 18 Ann. Rep. Ore. P. S. C. 99 (1924).

5 Peterson v. Washington Water Power Co., 8 Ann. Rep. Ida. P. U. C. 84
(1921).
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seem that some form of cobperation between public
service commissions is essential. Insofar as wholesale
rates are involved the states may be powerless to pre-
vent discrimination, both as to interstate and intrastate
rates. In these cases codperation is futile, because only
the federal government can deal with the source of the
discrimination. As respects all of the other problems
here dealt with, however, codperative action on the
part of the state commissions would be almost entirely
adequate. The question of constitutional limitations on
state action applies here only to the extent that the com-
mission of one state may not prescribe rates which shall
be charged in another state. But it has full legal au-
thority to establish reasonable rates for service within
the state, even though the power be imported from an-
other state. It has been pointed out, however, that in
practice there are grave difficulties to be overcome. If
the commission regards only property and business
within the state, the fixing of rates may be a farce, be-
cause the plant may be located outside of the state, or
on the other hand the plant may be within the state but
nearly all the revenue may be obtained from business in
another state. This method then is rarely if ever possi-
ble where interstate commerce is involved. If the com-
mission goes upon the principle of property used and
useful in service within the state, and revenues derived
from such property, as a basis for rate fixing, the most
satisfactory results may be obtained on certain condi-
tions. The conditions are first that an allocation between
the states concerned is possible, and secondly that there
is a valuation and check-up on property and business
done without the state as carefully made as for property
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and business within the state. If the first condition is nol
met, as is frequently the case, this method is impossible.
If the second condition is not met, rate regulation is hap-
hazard and not much more than refined guesswork. If
it is met, it involves an increased burden on an already
overworked commission machinery, as well as duplica-
tion of the work of other commissions. If the alterna-
tive method is pursued, that of considering the property
and business of the interstate company as a unit, the
difficulties of allocation are avoided, but the defects and
weaknesses of the other character are multiplied. The
magnitude of the investigation and the duplication of
functions are greatly enlarged. It appears from the
cases examined that there is rarely an attempt to make
actual valuations and field studies of the entire business
of an interstate system. Data submitted by the com-
pany is supplemented by data compiled by the com-
mission on the business of the company within the state
and sometimes by data or evidence obtained from hear-
ings and findings before the commissions of the other
state or states involved. There is of course a certain
kind of informal and necessitated coSperation in practi-
cally all of these cases. But only in a very few has this
plan been systematically and scientifically worked out.
And yet only by such cobperative action can the states
effectively deal with this problem.

The concrete suggestion is that the state commissions
be given authority, where it does not already exist, to
have joint hearings, conduct joint investigations, and
issue joint or concurrent findings and orders with com-
missions of other states. Whenever a petition or investi-
gation concerning the rates or service of a company gen-
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erating, transmitting, and distributing energy in more
than one state is made, the commissions of the states
involved would first determine whether or not the par-
ticular case was one where extensive codperative work
was necessary. If such was found to be the case the
commissions should set dates for hearings, which would
take place before the two commissions. To insure that
all interested parties be given equal and fair opportunity
it might frequently be advisable to conduct hearings in
both or all of the states affected. To this extent, then,
the evidence before each commission would be identical.
Whenever actual valuation or check-ups on valuation
and revenue and expense data was necessary, the inves-
tigations would be divided between or among the com-
missions according to the property and business within
their respective jurisdictions. All of this data would
then be assimilated and joint or concurrent findings
made as to the combined values and records. Decisions
could then be made as seemed best to fit the situation.
Obviously where the business conducted was of practi-
cally the same nature the decisions should not be differ-
ent. In many cases, however, there might be local con-
ditions such as to necessitate modifications or even quite
different decisions by one or more of the commissions.
The most important step is to assure that all of the com-
missions involved do that part of the work which lies
within their jurisdiction, and that the material and
evidence upon which decisions are made should be the
same for each. This makes possible a consideration of
the business of the interstate company as a unit, with-
out requiring a detailed investigation of the entire sys-
tem by any one or all of the commissions concerned. It
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need not necessarily require the same decisions. Local
applications are still possible and should of course be
made when conditions warrant them.

It may be objected that an insurmountable diffculty
would be met here because of the varying practices of
state commissions as respects valuation methods, ac-
counting practices, and differences in state laws con-
cerning the jurisdiction and authority of the commis-
sions. To the extent that gaps in state authority and
differences in the practices of state commissions exist
the value of state cosperation is of course impaired. We
wish, however, to point out three things in this respect.
In the first place, this is not a study in the uniformity, or
lack of uniformity, of state laws or commission pro-
cedure. We are concerned with the sphere of state as
contrasted with federal action. It is naturally highly
desirable that as much uniformity should be attained in
these respects as is possible, and to the extent to which
the laws and practices are uniform the potential effi-
ciency of state action and regulation is increased. For
the purpose of this study we assume that a fair degree
of uniformity is attainable and is in fact being reached.

In the second place, it should be pointed out that co-
operation in these interstate probleins is one of the most
certain methods for promoting uniformity. The joint
consideration of these cases would emphasize and bring
out diversities in laws and procedure, and would lead to
strong efforts being made to eliminate unwise or ineffi-
cient methods and substitute those found more practi-
cable.

In the third place, it is not absolutely essential to the
successful functioning of cotperation that this uni-
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formity should exist. If identical data is presented to
the commission, and identical testimony heard, to-
gether with all records and examinations made by each
commission for its share of the work, there is still room
for the application of different principles. It is un-
doubtedly more desirable that each should have, for
example, the same principle as to valuation, but if they
do not, they have all of the data assembled upon which
to apply their respective theories. Such differences and
discrimination as would result therefrom would cer-
tainly be likely to be less than results from divergent
theories applied to dissimilar and unchecked data and
evidence.



A

THE REGULATION OF SECURITY ISSUES

‘\ 7E HAVE hitherto been concerned with the regu-

" lation of the generation, transmission, sale, and
distribution of electric energy in interstate commerce.
This presents, however, only one aspect of the inter-
state problem. The regulation of the corporate activ-
ities of electric utilities, notably as regards capitaliza-
tion and security issues, presents equally interesting
and in some cases even more complicated interstate
problems.

Twenty-four states and the District of Columbia have
statutes providing for the regulation, through their
utility commissions, of the issuance of utility stocks,
bonds;, notes, and other evidences of indebtedness.! One
of the statutes, that of Pennsylvania, merely requires
the utilities to report security issues to the commission.
The Virginia Commission also has limited jurisdiction.
The other statutes require commission approval before
the issuance of securities.”> The lack of uniformity in
respect to these laws is so considerable that the Com-
mittee which drafted the Uniform Public Utilities Se-
curities Act came to the conclusion that uniformity

1 Report of Committee on a Uniform Public Utilities Securities Act, p. 3
(Report made to the National Conference of Commissioners on Uniform
State Laws, 1928). See also “A Survey of State Laws on Public Utility
Commission Regulation in the United States,” Bonbright and Company
(2nd ed., 1930), pp. 15, 16, and chart.

2 Ibid.
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should not be attempted until the issues involved be-
came less controversial and the details of the problem
better understood.! The scope and effectiveness of state
regulation is greatly impaired because of the lack of
jurisdiction on the part of many commissions and be-
cause of the lack of uniformity where jurisdiction is
conferred. What we are mainly interested in here, how-
ever, is whether or not state regulation where it does
exist is handicapped by the interstate business carried
on by electric light and power companies. The method,
as in the previous chapters, is through a study of those
cases which have arisen before state commissions where
interstate operations of the applicant were involved.
The statutes usually enumerate the purposes for
which securities may be issued and direct the com-
mission to approve issues for the specified purposes
when “‘reasonably required” or “reasonably necessary’’
therefor.? The most important function of the commis-
sion in this connection, assuming the purpose of the
issue to be valid, is to find out whether or not the issue
requested is reasonably required for that purpose. In-
sofar as issues of domestic corporations doing business
only within the state are concerned the problem is
purely intrastate. Is the commission able to perform
its funclion properly, however, as regards the security
issues of interstate corporations? In view of the possi-
bilities of overcapitalization, this question would seem
to deserve more consideration than has been given to it.?

! Report of Committee on a Uniform Public Utilities Securities Act,
p. 4
? Ibid., supra, p. 8.

¢ The distribution by states of the cases examined is very uneven. The
explanation for this is found in the varying procedures of state commissions
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Roughly speaking, there are three types of security
statutes, insofar as the extent of jurisdiction conferred
is concerned. The statute may authorize the commis-
sion to approve all of the issues of all utilities doing
business within the state, whether incorporated locally
or not; it may authorize the approval of all issues made
on the basis of property or payments within the state
by foreign or domestic corporations; ! or it may author-
ize the approval of all issues of domestic corporations
only. A study of some of the cases arising before com-
nissions exercising their regulatory powers under these
various kinds of statutes will indicate the difficulties of
each one with respect to the security issues of interstate
companies.

The Nebraska Commission is one of those having
jurisdiction over all of the security issues of all corpora-
tions operating public utilities in the state. This juris-
diction has been exercised only since 1923, by which
time there were a large number of foreign corporations
operating utilities in Nebraska. Many of these were
Interstate companies, with which the Commission ex-
perienced some difficulties under the new law.

in the consideration of security applications and in reporting findings. For
the most part applications for the issuance of securities are dealt with in-
formally and no finding is made other than the bare fact that the issue was
granted or not granted. A few commissions make more detailed findings in
nearly all cases. Formal reports with opinions are made only where points
of special interest and importance are raised. No reports at all were available
for some commissions. Regulation by “blue-sky”’ commissions was not con-
sidered because it is chiefly concerned with protection to the investor against
fraudulent securities.

! It is sometimes provided that all obligations comstituting a lien on
property within the state must be approved, thus conferring a somewhat
wider jurisdiction.
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One of the interstate companies was the Western
Public Service Company, a Colorado corporation, own-
ing plants in Colorado, Texas, Missouri, Nebraska, and
Wyoming. In one instance it asked the Nebraska
Commission for permission to issue securities against
the entire properties. The Commission gave its ap-
proval, saying:

It is obvious that this Commission cannot check the physi-
cal properties in so wide-flung a territory. In consideration
of this application it has confined itself to careful scrutiny of
the company’s plan of doing business and of financing.!

Shortly after this the company petitioned for approval
of a large increase in the issue. In giving its approval
the Commission again said:

It is apparent that in properties existing from Texas to
northern Wyoming and Nebraska this Commission cannot
check the physical property in the field as it usually does for
more localized properties in this state. It must rely on other
information.?

Applicant’s valuations apparently provided the only
other available information. The Commission gave
warning that in permitting the issue of the securities it
must not be understood that it approved of them as an
investment. It said that there did not seem to be “any
sound reason in law for refusal to approve the refinanc-
ing, even under the rather heavy fixed charges which
will result.” 3

! Re Western Public Service Co., 16 Ann. Rep. Neb. S. R. C. 367, 868
(1923).

2 Re Same, 16 Ann. Rep. Neb. S. R. C. 381, 383 (1923).

3 Ibid., 384,



REGULATION OF SECURITY ISSUES 133

Between 1923 and 1925 the company issued some se-
curities without the permission of the Commission. In
examining these issues the Commission was forced to
rely on the data of the company’s accountant, who was
severely’ criticized by the Commission.

In our opinion the investor in securities of the company
can have no adequate idea as to the property back of his se-
curities, and no correct knowledge of net earnings from opera-
tion under such accounting practices.

Despite what we have said here, the Commission is of the
opinion and so finds that the application should be approved,
that the securities mentioned in the application are reason-
ably necessary for corporate purposes as they exist to-day,
that the proceeds of securities issued in the past year and a
half have been for legitimate purposes, although it is obvi-
ously impossible for this Commission to pass on whether the
acquisition of property were accompanied by proper business
judgment.!

In the same year the company applied for permission
to issue bonds and preferred stock for new develop-
ments in Texas and for the purchase of properties.
There was no showing of facts and no specific showing
as to the location of the properties and the Commission
refused to give its approval.?

The regulation of the security issues of the North-
western Public Service Company, a Delaware corpora-
tion operating in Nebraska and South Dakota, also
caused the Commission some trouble. In 1923 it re-
quested permission to issue securities for the purchase
of properties in both states. The South Dakota laws
do not provide for the regulation of security issues, and

1 Re Same, 18 Ann. Rep. Neb. S. R. C. 236, 239 (1925).
2 Re Same, 18 Ann. Rep. Neb. S. R. C. 360 (1925).
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the Nebraska Commission took jurisdiction over the
entire issue.! The following year the company asked
permission to issue bonds, mortgaged in part on Ne-
braska properties, for the purchase of plants in South
Dakota. The Commission found the purchase price
excessive and would not authorize the amount of secur-
ities requested.? This is an unusual case in that the
application was not denied by the state of incorporation
nor by the state in which the purchases were located,
but by the commission of a state in which it did busi-
ness. This case also shows the advisability, at least
where neighboring states do not regulate the issue of
securities, of requiring approval of issues made for ex-
penditures outside the state establishing liens on proper-
ties in the state.

In two other cases the Commission disallowed part of
a requested security issue for the purchase of South
Dakota properties by this company, on the ground that
the price paid was excessive.? In two instances issues
were permitted, after an examination by the Commis-
sion of the value of the properties.! The Commission
did not of course actually make a physical appraisal
of these South Dakota purchases, but scrutinized the
detailed report of expenditures submitted by the com-
pany, and in some cases had its engineer inspect the
properties.®

In 1927 the Iowa-Nebraska Light and Power Com-

i Re Northwestern Pub. Ser. Co., 16 Ann. Rep. Neb. S. R. C. 373.

2 Re Same, P. U. R. 1924-x, 224 (Neb. S. R. C.).

3 Re Same, 17 Ann. Rep. Neb. S. R. C. 375 (1924); Re Same, P. U. R.
1926-8, 585 (Neb. S. R. C., 1926).

4 Re Same, 17 Ann. Rep. Neb. S. R. C. 456 (1924); Re Same, 20 Ann.
Rep. Neb. S. R. C. 423 (1927). 5 Ibid., 424.
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pany, a Delaware corporation, asked permission to issue
bonds to the amount of $12,000,000 for the purchase of
the securities of the subsidiaries of a holding company.
The properties involved extended over a large section of
Nebraska, eastern Iowa and northern Missouri. The
application was granted.! The issues of another inter-
state company operating in Jowa, Minnesota, and
Nebraska were also approved by the Commission.?

Nebraska is in a peculiar situation in that there is no
utility commission regulation of the issue of securities
by electric light and power companies in Iowa, South
Dakota, Minnesota, Colorado, and Wyoming.® The re-
sult is that in order to protect its own properties against
overcapitalization it is compelled to assume jurisdiction
over purchases in other states. The Commission itself
admits that it cannot check the issues made for expend-
itures in other states as carefully as for localized com-
panies. In view of the large number of interstate com-
panies it is evident that an actual appraisal in all of
these cases would involve a terrific expense. What is
happening is that the Nebraska Commission is attempt-
ing to do the work of five or six commissions, and must
do some of it very imperfectly. Yet it must either at-
tempt to do it or allow a large part of the issues of inter-
state companies to go unregulated. The danger in seiz-
ing the latter alternative is that local properties of
interstate utilities may be heavily burdened by issues
made in other states constituting liens upon these prop-
erties.

! Re Iowa-Nebraska L. & P. Co., 20 Ann. Rep. Neb. S. R. C. 414 (1927).

2 Re Minnesola El. Distributing Co., P. U. R. 1926-B, 785 (Neb. S. R. C.,
1925).

3 Bonbright Utility Regulation Chart, op. cit.
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All electric light and power companies doing business
in Michigan must secure the approval of the Public
Utilities Commission before issuing securities, and must
pay a fee of one-tenth of one per cent of the amount of
the issue or of that fraction thereof which represents the
proportion of the value of the company’s Michigan
properties to its total value. For example, suppose that
a company with 80 per cent of its property in Wisconsin
and 20 per cent in Michigan desires to issue $100,000 of
securities. The company is required to secure the ap-
proval of the Michigan Commission and pay a fee 20 per
cent of one-tenth of one per cent of $100,000, whether or
not the issue is to be applied to Michigan properties.

In each of the thirty-eight Michigan cases examined
the approval of the Commission was granted. In two
cases it was definitely stated that the purpose of the
issue was for improvements or extensions in Michigan
only. One was a petition by a Wisconsin corporation
for permission to do business in Michigan and to issue
securities for the construction of hydro-electric plants
on the Menominee River in Michigan.! The other was
for a transmission line.?

There were five cases where it definitely appeared
that the purpose of the issue was to finance addi-
tions located partly in Michigan and partly in another
state. In one instance a Wisconsin corporation, doing
business in Wisconsin, petitioned to do business in
Michigan and to issue securities for the purchase of
two companies, one located wholly in Wisconsin, and
one located about equally in Wisconsin and Michigan.?

Y Re Northern Electric Co., 8 Mich. P. U. C. R. 379 (1926).

? Re Wisconsin Gas & Electric Co., ¥ Mich. P. U. C. R. 296 (1925).
¥ Re Lake Superior District Power Co., 4 Mich. P. U. C. R. 391 (1922).
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The Michigan law compelled the Michigan Commission
to approve the entire issue, amounting to nearly five
million dollars of stocks and bonds. The Commission
granted its approval, stating that the consent of the
Wisconsin Commission had already been obtained.!
There was apparently no investigation by the Michigan
Commission except for the purpose of finding what per-
centage of the property would be located in Michigan
so that the amount of the fee could be determined. An
amendment of this order was sought and approval se-
cured shortly afterwards, the Michigan Commission
again referring to the action of the Wisconsin Com-
mission.?

A very similar case involved a petition by an Indiana
corporation to be admitted to do business in Michigan
and to issue securities for the purpose of acquiring In-
diana and Michigan utilities.> Here again, although the
Michigan Commission had no jurisdiction so far as the
purchase was concerned, its approval was required for
the entire security issue. This company later applied
for permission to issue securities based on a merger with
an Indiana corporation, admitted to do business in
Michigan but apparently not operating therein at the
time of the merger.! An application was made in the
same form to the Indiana Commission, whose consent
was necessary for the merger agreement as well as for
the security issue. Transcripts of the testimony before
the Indiana Commission and proofs as to the value of

i Order of Wis. R. C., April 15, 1922.

2 Re Lake Superior District Power Co., 4 Mich. P, U. C. R. 760 (1922),
citing order of Wis. R. C., September 25, 1922.

3 Re Indiana Electric Utilities Co., 6 Mich. P. U. C. R. 317 (1924).

4 Re Same, T Mich. P. U. C. R. 102 (1925).
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the properties were presented to the Michigan Commis-
sion, which cited the approval of the Indiana Commis-
sion in its order.!

In 1927 the Wisconsin-Michigan Power Company
petitioned for permission to issue $4,025,000 in common
stock, $1,275,000 in preferred stock, and $5,000,000 in
bonds for the acquisition of six Michigan and six Wis-
consin utilities, a dam site located partly in each state,
and real property located in Wisconsin.? This applica-
tion was approved by the Michigan Commission, esti-
mates by the company and the finding of the Wiscon-
sin Commission being accepted as evidence of the value
of the properties.®

Where security issues are to be based in part on prop-
erties located in Michigan it would seem that the Michi-
gan Commission should take some share in the investi-
gations and findings aside from ratifying the orders of
the Wisconsin and Indiana Commissions. Under the
procedure followed in the cases cited the Michigan
Commission apparently waits until the Wisconsin or
Indiana Commission has made its investigation and
finding before granting its approval. There is no inde-
pendent investigation even of the Michigan part of the
project. Of course the jurisdiction of the Commission is
made so broad that it could not possibly make careful
examinations of all applications. It could, however, co-
operate with the other Commissions by finding how
much of the issue requested was reasonably necessary for
Michigan purposes, leaving the Wisconsin and Indiana

1 Re Indiana Electric Utilities Co., 7 Mich. P. U. C. R. 102, 105 (1925).
Order of Ind. P.S. C., March 6, 1925.

2 Re Wisconsin-Michigan Power Co., 9 Mich. P. U. C. R. 228 (1927).
3 Ibid., 229. Cf. order of Wis. R. C., May 17, 1927.
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Commissions to make the findings for the projects
within their jurisdiction. By exchanging evidence and
findings each Commission would then be able to pass
upon the application as a whole. Such a procedure
would permit the Commissions to make more thorough
investigations, and would avoid the exercise of extra-
territorial jurisdiction and the duplication of functions
so evident in the present procedure.

In seven cases before the Michigan Commission, se-
curity issues were requested for the purpose of purchas-
ing property or making extensions or improvements en-
tirely in Wisconsin.! In five of these cases the previous
approval of the Wisconsin Commission was cited.> The
companies were incorporated in Wisconsin, but the con-
sent of the Michigan Commission was required for the
issues because the companies were doing business in
Michigan. Insofar as issues of foreign corporations
establish liens on utility property within the state, it
may be desirable that the Commission be given juris-
diction.® Where no lien is established no reason is ap-
parent why the approval should be required. Local
utility properties are not affected, and the Commission
is burdened with the performance of a duty for which it
is not well equipped. Even where liens on property
within the state are established by the issues of foreign

t Re Lake Superior District Power Co., 6 Mich. P. U. C. R. 8 (1924);
Re Same, 7 Mich. P. U. C. R. 9 (1925); Re Peninsular Power Co., 2 Mich.
P.T. C. R. 150 (1920); Re Same, 2 Mich. P. U. C. R. 743 (1920); Re Same, 2

Mich. P.U. C.R. 839 (1920); Re Same, 3 Mich. P. U. C. R. 320 (1921);
Re Same, 5 Mich. P. U. C. R. 219 (1923).

2 In all except 2 Mich. P. U. C. R. 839 and 3 Mich. P. U. C. R. 320.

¥ The Uniform Public Utilities Securities Act provides for the approval
of all except the non-lien issues of foreign corporations. (Report, op. ¢it.,

pp- 6, 7.)
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corporations, it would seem advisable to limit the juris-
diction of the Commuission to ascertaining that an un-
reasonable burden is not placed upon local properties.
The function of determining the reasonableness of the
issue in itself, in relation to the purpose for which it is
proposed, should be exercised by the Commission of
the state in which the company is incorporated or in
which the additions, extensions, or improvements are
to be made. In this way duplication of functions would
be avoided, while the properties in each state would be
protected from overcapitalization.!

The experience of the Michigan Commission, while
rather clearly indicating the futility of the attempt of a

1 In a number of Michigan cases it is impossible to tell from the reports
whether the issue of the interstate company involved was for the purpose of
financing Michigan projects or established liens on Michigan utility property.
For the most part the companies were incorporated in Wisconsin and con-
ducted most of their business in that state. In eight of the cases the order of
the Michigan Commission approving the issue stated that the consent of the
Wisconsin Commission had already been obtained. (Re Ironwood & Bes-
semer Ry. & L. Co., 2 Mich. P. U. C. R. 77 (1920); Re Same, 3 Mich. P. U.
C.R. 78 (1921); Re Same, 4 Mich. P. U. C. R. 248 (1922); Re Northern
Electric Co., 8 Mich. P. U. C. R. 415 (1926); Re Peninsular Power Co.,
1 Mich. P.U. C. R. 39 (1919); Re Same, 3 Mich. P. U. C. R. 734 (1921);
Re Lake Superior District Power Co., 8 Mich. P. U. C. R. 156 (1926); Re
Same, 8 Mich. P. U. C. R. 605 (1926). In two cases the approval of the
Indiana Commission was cited. Re Indiana & Michigan Electric Co., 4 Mich.
P.U. C. R. 711 (1922); Re Same, 8 Mich. P. U. C. R. 131 (1926). In a large
number of cases it is not stated whether the issue of the interstate company
was previously approved by another commission or not. Re Ironwood &
Bessemer Ry. & L. Co., 3 Mich. P. U. C. R. 497 (1921); Re Niagara L. & P.
Co., 3 Mich. P. U. C. R. 103 (1921); Re Peninsular Power Co., 3 Mich.
P. U. C. R. 319 (1921); Re Same, 5 Mich. P. U. C. R. 655 (1923); Re Same,
& Mich. P.U. C. R. 954 (1923); Re Same, 6 Mich. P. U. C. R. 10 (1924);
Re Lake Superior Dustrict Power Co., 7 Mich. P. U. C. R. 10 (1925); Re Same,
7 Mich. P. U. C. R. 329 (1925); Re Same, 8 Mich. P. U. C. R. 541 (1926);
Re Ford Hydro-Electric Co., 7T Mich. P. U. C. R. 487 (1925); Re Ind. & Mich.
Elec. Co., 2 Mich. P. U. C. R. 192 (1920); Re Same, 2 Mich. P. U. C. R. 901
(1920); Re Same, 4 Mich. P. U. C. R. 63 (1922); Re Twin Branck P. Co.,
6 Mich. P. U. C. R. 53 (1924).
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state to effectively supervise all of the issues of foreign
corporations operating public utilities in the state, is not
conclusive because of the fact that there have been no
attempts to actually check the relations between assets
and securities. The Commission has apparently acted
as a “rubber-stamp” in approving applications to issue
securities. For this reason it is doubly interesting to
observe the experience of the Vermont Public Service
Commission, which, acting under a statute similar to
the Michigan law, is required to make an actual valu-
ation of a company’s properties before permitting the
issue of securities.

By the Vermont Public Service Commission Law the
Commission is given the same jurisdiction to approve
stock and bond issues of foreign corporations as of do-
mestic corporations.? Prior to 1925, however, there were
practically no attempts to make valuations, or even to
supervise accounting practices and property records.
This was true both as to domestic and foreign compa-
nies.? In one case the petition of a Massachusetts com-
pany to issue securities for the purchase of properties in
Massachusetts, Vermont, and New Hampshire had
been denied because the issue proposed had been in ex-
cess even of the company’s estimate of the valuation of
the properties.® But in the absence of such flagrant
efforts at overcapitalization as this the Commission
was powerless to maintain a relation between the assets
and the securities of the utilities. In 1925 the legis-
lature enacted a statute requiring the Commission to

! General Laws of Vermont, sec. 5012.

2 Bien. Rep. Vt. P.S. C., 1924-1925, p. 5.

3 Re Colonial Light & Power Co., P. U.R. 1920-a, 215 (Vt. P.5.C,,
1919). .
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make an appraisal of the entire properties of all utilities
making application for permission to issue securities.!

Shortly after the passage of this law, the Twin State
Gas and Electric Company, a Connecticut corporation
operating in Vermont, New York, and New Hampshire,
asked for authority to issue prior lien stocks as against
its properties in the three states.? The Commission
agreed that according to the statute it was compelled to
take jurisdiction over the entire issue and it directed its
engineers to investigate the company’s assets. In their
report to the Commission the engineers stated that the
total cost of the appraisal was $76,245.43, of which
$42,936.00, or 56 per cent, was incurred for the work on
the properties and assets in New York and New Hamp-
shire.?

In the same year, the Vermont Hydro-Electric Cor-
poration of Massachusetts petitioned for the approval
of a security issue. The Commission again directed the
engineers to investigate the assets of the company. This
investigation involved the appraisal of properties ““scat-
tered in a broad belt across the middle of the State with
a minor portion in New York and New Hampshire.”*

The Commission lost no time in asking for an amend-
ment of the stock and bond law. In its report to the
legislature in 1925 it said that as to the general pro-
visions of the new legislation, requiring an actual ap-
praisal before approval of security issues, it believed the

1 No. 85, Laws of 1925.

2 Re Twin State Gas & Electric Co., P. U. R. 1925-8, 799 (Vt. P.S.C,,
1925).

3 Report of Barker and Wheeler, Engineers, Bien. Rep. Vt. P.S. C,,
1924-1925, p. 16. ¢ Ibid., p. 17.

5 Ibid.
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expense involved to be well merited. It was pointed out
that once made the valuations could be kept up to date
without undue trouble or expense, and that they would
be useful for many purposes besides guaranteeing the
soundness of the particular security issue requested.!
The Commission added, however, that in assuming the
same jurisdiction over issues of foreign as of domestic
corporations needless expense was involved. It pointed
out that in the case of the Twin State Company the
Commission had been put to a long and expensive in-
vestigation conducted largely for the benefit of other
states.

We are informed that Connecticut has no jurisdiction to
approve these issues because this Company does not operate
in that State. As we understand it Massachusetts has no
jurisdiction to approve the security issues of a foreign cor-
poration doing business within its borders. It is therefore
evident that the laws of the several states are in a most
chaotic condition on this subject and we believe that it should
not be necessary for this Commission to extend its jurisdiction
in cases of this kind beyond the boundaries of the State. We
suggest therefore that the legislature consider carefully the
enactment of an amendment to Section 5012 so as to limit our
jurisdiction to approve capital issues of a foreign corporation
to the property in this State against which such stock and
bonds are issued.?

It is apparent that the attempts of the states to super-
vise the financial activities of interstate companies can-
not be satisfactorily accomplished by requiring their
respective commissions to assume jurisdiction over all
of the security issues of all utility companies, foreign

! Bien. Rep. Vt. P. S. C., 1924-1925, p. 7.  Itid., p. 8.
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and domestic, doing business within their borders. In
some cases, as in Michigan, the commission may merely
second the action of the commission of another state or
accept the statement of the interstate company as to the
soundness of the issue. This in fact must be done unless
the commission is provided with very generous appropri-
ations for the investigations of these interstate compa-
nies. Where the commission is emabled or required to
make appraisals, as in Vermont, the guarantee of the
financial stability of the utility is secured at perhaps a
greater price than it is worth to any one of the states in
which it operates. If each state applied this principle,
there would be two or three complete appraisals for
each interstate company. Duplication of effort is so
inherent in this method of supervision that it is very
unlikely to be widely employed.!

The recommendation of the Vermont Commission
was that its jurisdiction be limited, as to the capital
issues of foreign corporations, to the property in the
state against which such securities were issued. The
New Hampshire Commission operates under a statute
of this sort, its authority extending only to the regula-
tion of issues made for expenditures within the state.
This limitation applies to the issues of both foreign and
domestic utilities. Even with such limited jurisdiction,

1 The Missouri Commission exercises jurisdiction over the issues of
foreign corporations operating in Missouri, but only one case in point was
found in the formal reports. In this case the Commission was asked to
approve a $664,000 bond issue, for the purchase of properties and exten-
sions about equally divided between Arkansas and Missouri. The company
was incorporated in Arkansas. The Commission authorized a small part of
the issue for each state but refused to approve of the major portion of the
issue on the ground that no definite showing had been made as to the value

of the properties. Re Arkansas-Missouri Power Co., 14 Mo. P. 8. C. R. 458
(1924).
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however, the Commission has experienced considerable
difficulty in the regulation of the security issues of inter-
state companies.

The same situation is encountered in the application
of the New Hampshire security law as in the attempt to
segregate the properties of an interstate company for
rate-making purposes. It sometimes proves impossible
to apportion the seeurities to the respective states. In
1922 the Connecticut River Power Company, incor-
porated under the laws of New Hampshire and Vermont
and operating in both states, asked for authority to issue
securities for plant additions and for the retirement of
bonds.! As to the former, it was comparatively simple
to make an apportionment between the Vermont and
New Hampshire additions, and the Commission ap-
proved only the securities issued against that property.
But in regard to the stocks to be issued for the retire-
ment of bonds, neither the company nor the Commis-
sion was able to make an apportionment. The company
requested the Commission to authorize the issue of an
amount of stock sufficient to take care of the retirement
of all of the bonds and this was finally done as the only
convenient method. In this case the Commission was
able to cite the approval of the Vermont Commission.?

v Re Conn. River Power Co., P.U.R. 1922-c, 780 (N.H.P.S.C.R,,
1922).

2 Ibid., 781. The Commission referred to an earlier petition by the
Twin State Company for authority to issue securities for improvements in
Maine and New Hampshire and quoted from its language in that case: “So
far as expenditures have been actually made in the acquisition or improve-
ment of plants partly within and partly without the state in such way that
it is more convenient to pass upon the propriety of the entire expenditure
than to determine the portion which should be allocated to New Hampshire,
we may properly authorize capital to cover the entire amount of such ex-
penditure.” (4 N.H.P.S.C.R.9,12)
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In considering one request to issue bonds for additions
the Commission stated that part of the properties in-
volved were outside of the state, thus “raising a ques-
tion of jurisdiction, upon which we are unwilling to
state our conclusion at this time.” * It does not appear
what portion of the issue was authorized, or whether the
Commission assumed jurisdiction over all of it.

In one instance the Twin State Gas and Electric Com-
pany asked permission to issue bonds for the purchase
of the bonds of a Maine utility.? The Commission con-
cluded that it had no jurisdiction because of the fact
that the company whose bonds were to be purchased
had no property in New Hampshire.

In a number of instances the Commission was able to
make an apportionment of the issue requested so that it
was obliged to take jurisdiction only over issues against
New Hampshire property.? Where this can be done the
superiority of this procedure over that which the Ver-
mont Commission must follow is clearly indicated. The
evidence needed by the Commission for its investigation
is entirely wilhin the state and at the same time the
Commission is able to prevent the overcapitalization
of properties in the state, to a great extent. The one
qualification is that according to the wording of the
statute the Commission has no jurisdiction over the
issue of securities for properties outside the state even

! Re Public Service Co., 11 N. H. P.S. C. R. 251 (1927).

* Re Twin State G. & E. Co., 10 N. H. P. S. C. R. 534 (1926).

3 In one case items for Boston office expenditures were excluded, Re Twin
State G. & E. Co., 7" N. H. P. 8. C. R. 51 (1919); Re Same, 9N. H. P. S. C. R.
149 (1923), excluding part of an issue for development work in Vermont;
Re Same, 10 N, H. P. S. C. R. 54 (1925), apportioning an issue of bonds as
between New Hampshire and other states.
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though they constitute a lien on New Hampshire prop-
erties.! In this respect the Uniform Public Utilities
Securities Act stands midway between the Vermont and
New Hampshire statutes, in that it requires the Com-
mission to authorize all issues constituting liens on
property in the state.> This is a more adequate safe-
guard against overcapitalization and at the same time
does not require the Commission to appraise property
outside the state. It merely authorizes it to see that
utilities do not in an indirect way place too heavy a
burden on their properties in the state.

There is another respect in which the New Hampshire
law is at variance with the laws of most of the states.
It does not require the approval of the Commission for
all of the issues of domestic corporations, but only of
those issued for additions,improvements, and extensions
made for properties in the state. There is this advantage
in the New Hampshire law, that it restricts the work of
the Commission to the examination of local projects.
On the other hand, a heavy overcapitalization of the
properties of a domestic utility which are located in an-
other state might endanger the position of the company
as a whole. Where the commissions of both or all of the
states in which an interstate company operates exercise
jurisdiction over security issues against local properties

L Public Laws of New Hampshire, Ch. 241, sec. 9. “Foreign Business.
Public utilities and railroad corporations shall not be subject to the provisions
of the seven preceding sections when their stock or obligations are to be issued
for the acquisition of property, the construction, completion, extension, or
improvement of their facilities, or the improvement or maintenance of their
service entirely without this state, or the discharge or refunding of their
obligations or reimbursements of money actually expended for such pur-
poses.”

2 Op. cil., sec. 2, p. 6.
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this danger is avoided. Even then it might be advisable
for the commission in which the utility was incorporated
to approve all of its issues. In such case the approval
should be based, however, on findings made by the
commission in the state where the property in question
is located. Without cooperative effort there would exist
needless duplication.

We have now considered the experiences of state com-
missions under two types of security statutes, one re-
quiring the commission to approve all of the issues of all
utilities doing business in the state, and the other re-
quiring approval only of issues made for local purposes,
both as to domestic and foreign corporations. A third
type of law is that requiring commission approval of all
of the issues of domestic utilities, for local and outside
purposes, but giving the commission no jurisdiction
over the issues of foreign corporations operating utilities
within the state.

The disadvantages of this form of regulation are obvi-
ous. Whenever foreign companies are permitted to
operate public utilities the commission is without any
means of supervising their security issues, and local
properties may become heavily burdened. The Massa-
chusetts Commission, for example, had no jurisdiction
over the issues of the Twin State Company referred to
above in connection with the Vermont and New Hamp-
shire statutes.! The California Commission is unable to
regulate the security issues of the Southern Sierras
Power Company, doing an extensive utility business in
the state of California, but being incorporated in Wyom-

1 See above.
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ing.! These Commissions also labor under the disad-
vantage of being compelled to approve the issues of
domestic utilities made for properties outside of the
state. In one instance the Massachusetts Commission
was asked to approve an issue of the New England
Power Company for the construction of a hydro-electric
generating station and the erection of transmission lines
in Vermont. This involved investigating a $1,400,000
undertaking outside its proper jurisdictional limits.? In
another case its approval was required for an issue of
securities for plant additions, “including investment in
the securities of the Connecticut River Conservation
Company necessary for the creation of storage in the
states of New Hampshire and Vermont beneficial to the
operation of the hydro-electric plant in this Common-
wealth of the Turners Falls company.” * Both of these
cases would have provided excellent opportunities for
covperation had the Commissions concerned been func-
tioning under similar statutes.

In a case involving the California-Oregon Power
Company, a California corporation operating in Cali-
fornia and Oregon, the California Commission was able
to utilize data prepared by the Oregon Commission, al-
though the latter has no jurisdiction over security issues.
The company petitioned the California Commission for
the issue of securities for the purpose of reorganization.
To attempt a valuation of the entire properties would
have been practically impossible. What the Commis-
sion did was to find the value of the California portion

! Re Southern Sierras Power Co., 30 Cal. R. C. R. 838 (1927).

2 Re New England Power Co., Mass. D. P. U., 1921 Rep. 159.
3 Re Turners Falls Power & E. Co., Mass. D. P. U., 1922 Rep. 12¢2.
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of the properties, accept the latest available figures pre-
pared by the Oregon Commission for rate-making pur-
poses, and add to that the figures of the Company for
additions and betterments made since the date of the
last Oregon valuation.! This is perhaps not the ideal
method of valuation, but it indicates what might be
done in the way of team-work if the Oregon Commission
had jurisdiction over security issues.

There can be little doubt that where foreign corpora-
tions are allowed to operate utilities in the state, regu-
lation of the issuesof domestic companies is not sufficient
to safeguard the public interest. The incentive to ob-
tain advantages over other utilities by incorporating
outside of the state is ever present. In 1922 the New
York Public Service Commission recommended that the
law be amended to give it jurisdiction over the security
issues of foreign utility corporations operating in the
state on the ground that many such companies had
“issued securities under conditions which would not be
permitted had they been incorporated under the laws of
the State of New York and thus been within the juris-
diction of this Commission.” 2 Several states have dealt
with this problem by the drastic method of allowing
only domestic corporations to operate domestic public
utilities. New York itself permits only domestic cor-
porations to purchase local franchises.® In Arkansas,
Illinois, Indiana, Ohio, Wisconsin, Virginia, and several
other states all electric light and power companies must
be domestic incorporations.

v Re California-Oregon Power Ce., 19 Cal. R. C. R. 487 (1921).
2 2 Ann. Rep. N. Y. P. S. C,, p. 50 (1922).
3 Cahill’s Consolidated Laws 1923, Ch. 60, sec. 20.
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Although this requirement fulfills its purpose in re-
spect to the protecting of local utility properties from
overcapitalization, it does not avoid the difficulty of
compelling the commission to take jurisdiction over se-
curities issued against properties in other states. The
solution of this interstate difficulty is suggested by the
procedure of the Illinois Commission in dealing with a
petition Lo approve an issue of an Illinois company for
the financing of an Indiana hydro-electric project. The
Illinois Commission did not attempt a thorough investi-
gation in this case, but made its approval subject to the
authorization of the project by the Indiana Commis-
sion.!

A very interesting case arose in Wisconsin over an
attempt to evade the spirit of the law requiring local
incorporation. The Wisconsin Utilities Company asked
permission to mortgage its properties in order to secure
bonds to be issued by the United Utilities Company, the
Ilinois parent of the Wisconsin company.? The At-
torney General advised the Commission that its ap-
proval was not required for the mere making of a mort-
gage, but that by the transaction the Illinois company
was made the agent of the Wisconsin company, the
latter thereby being responsible for the security issues
of the Illinois company.? The Commission stated that
if it accepted this theory it would certainly have to re-
fuse the application, because the outstanding stocks and
bonds of the Wisconsin company already equalled the
value of its properties and that the Illinois company as

Y Re Central Ill. P, 8. Co., 1111. C. C. R. 165 (1921).
2 Re Wis. Utilities Co., P. U. R. 1923-8, 855 (Wis. R. C., 1923).
3 Ibid., 856.
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its agent could not be permitted to issue any more secur-
ities against it. But the Commission was not willing to
accept this theory as to its jurisdiction, and maintained
instead that the mortgage was inseparable from the
issue of the bonds constituting a lien on the Wisconsin
property. It stated that otherwise

a situation might arise where a corporation having capital
stock outstanding in the hands of the public equal to the full
value of the property would place its property under a mort-
gage of a foreign corporation to secure the obligations of the
foreign corporation, and upon a foreclosure, the property of
the Wisconsin corporation might thereby be taken to satisfy
the obligations of the foreign corporation even though the
Wisconsin stockholders held stock to the full value of the do-
mestic corporation’s property.!

The Commission then denied the application, saying
that for it

to approve of the issuing of securities by a foreign corporation
under a mortgage issued by a Wisconsin corporation would
establish a precedent against public policy and contrary to
the clear intent of the stock and bond law, and might create
a condition under which the Commission would be deprived
of its entire jurisdiction over the regulation of the issuance of
securities by a Wisconsin corporation.?

It is evident from an examination of these cases that
two sorts of difficulties have arisen in connection with
the regulation of the security issues of interstate util-
ities. On the one hand there is the danger that the juris-
diction conferred on the commission may not be broad
enough to protect adequately the public interest of the

1 P. U. R. 1923-B, 855, 857.
* Ibid., 858.
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state in its local properties. This may happen where
only the issues of domestic corporations are regulated,
or where there is no control over issues for projects in
another state placing a burden on local properties. The
other difficulty occurs where the jurisdiction of the
commission is so broad that it is compelled to exercise
its authority over utilities in other stales. The attempts
on the part of the states to avoid the danger of over-
capitalization have invariably resulted in the burdening
of the commissions with tasks not properly in their
jurisdiction. No more perfect illustration of the existing
situation can be found than the case of the Twin State
Company. This company was incorporated in Con-
necticut, but operated only in New York, New Hamp-
shire, and Vermont. The Connecticut Commission had
no jurisdiction over its security issues because it did not
operate in Connecticut. The Massachusetts Commis-
sion had no authority to protect the Massachusetts
properties of the company from being overcapitalized
because it was not a domestic corporation. The New
Hampshire Commission approved that part of the issue
made for New Hampshire properties. The Vermont
Commission was required to approve the entire issue
and in so doing had to make a valuation of all of the
company’s assets, wherever located.! Here we find
every sort of difficulty raised by the problem of inter-
state companies. Massachusetts secures protection only
by Vermont’s large generosity; Vermont is put to a
great expense, most of which is for the purpose of doing
what some other state should do or needlessly duplicat-
ing what some other state does also; only New Hamp-

1 See discussion of this case above.
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shire both safeguards its properties and avoids extra-
territorial jurisdiction.

The present chaotic condition of state laws on this
subject, referred to by the Vermont Commission in the
above case, is responsible for some, but not all, of the
present difficulties in the way of efficient regulation of
the security issues of interstate electric utilities. As
long as some states have no laws, the financial activities
of these utilities will be imperfectly supervised, and the
states which do attempt to regulate their security issues
will be constrained to extend their jurisdiction to out-
side expenditures. But even with a system of uniform
state laws, the problem of financial supervision of inter-
state companies is a very different one from the regula-
tion of intrastate utilities. Accepting as a basis of uni-
formity the act proposed by the Uniform State Laws
Committee, it is apparent that in the application of the
statute there would be substantial overlapping of juris-
diction. The commissions are required to see that local
properties are not unduly burdened, at the cost of super-
vising all of the issues of domestic utilities and those
issues of foreign corporations constituting liens on
properties within the state. This may be necessary or
at least highly advisable as a means of assuring that
local utility properties will not be overcapitalized, but
taken by itself it is an impracticable solution of the
problem. What does not appear to have been fully
realized is that the regulation of the security issue of an
interstate utility is essentially one problem, and not
two or three. It may be that public policy requires the
approval of more than one commission in certain cases,
but public policy, at least under a system of approxi-
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mately uniform laws, need never require two or three
independent and overlapping investigations to ascertain
the soundness of a proposed issue. Nothing could be
more absurd than a system of laws whereby Connecti-
cut, New York, Vermont, and New Hampshire would
each be required to make an appraisal of the entire
properties of the Twin State Gas and Electric Company
on a petition to issue securities for a reorganization of
the company. Any duplication of the valuation or ex-
amination of projects is so much wasted effort. Public
policy demands cobperation, not duplication. The cost
to a state of checking the soundness of issues made for
the purpose of undertakings or against properties in
other states would be far greater than the return se-
cured. Not only this, but the company itself is put to
needless expense, in having to maintain from two to
four independent petitions and assist in the findings of
each commission involved.

The one outstanding example in this field of what may
be accomplished by codperation is furnished by the pro-
ceedings relating to the Conowingo project. The physi-
cal features of this undertaking have been discussed
above. It was in respect to the security issues, however,
that the greatest difliculties arose. Under the arrange-
ment made there were to be two Maryland and two
Pennsylvania corporations. Insofar as the issues of the
Maryland corporations were concerned, the Maryland
Commission had jurisdiction over the issues of the
Maryland companies, but the Pennsylvania Commission
had no supervision over the issues of its companies. It
was therefore unwilling to approve of the original appli-
cation because it disapproved of some of the provisions
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as to the financial set-up devised, which under its laws
it would be unable to control. In this case, however, the
consent of the Federal Power Commission was required
by the applicants. Upon the request of Pennsylvania
the Commission exerted its power under Section 19 of
the Federal Water Power Act to assume jurisdiction
over the security issues of its licensees where the state
involved had no control.! Maryland approved the ar-
rangement as to the issues of the Maryland companies.”
The most interesting feature of all was the manner in
which the entire plan was studied. The Maryland,
Pennsylvania, and Federal Commissions met together
in all of the hearings and came to an agreement among
themselves as to all of the provisions of the orders to be
issued.® This joint action is even more significant than
the action of the Federal Commission in assuming juris-
diction over the security issues of the Pennsylvania
corporations. The Commissions realized the absurdity
of having three independent sets of hearings and investi-
gations for one unified project.

As in rate cases, the states have not yet made even a
beginning in the way of cooperation in the regulation of
security issues of interstate utilities. Along with the
adoption of uniform statutory provisions as to the juris-
diction of the commissions should go the power to act
with other commissions in the supervision of the issues
of interstate companies. Confining the work of each

! Sixth Annual Report, Federal Power Commission (1926), p. 105. Cf.
7 Pa.P.S. C.R. 335 (1925), and Giant Power Board Report, 1926, App. VII,
p. 100.

* Re Susquehanna Power Co, P. U. R. 1926-5, 732 (1926).

8 See Sixth Annual Report, Federal Power Commission (1926), p. 6, for
an account of the procedure.
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commission to the utility property within the state is as
essential to efficient regulation as are statutes providing
for uniformity of jurisdiction. Wherever an application
for a security issue requires the approval of more than
one commission there should be an agreed form of joint
hearings and a division of labor as respects the appraisals
or investigations necessitated. Naturally the degree of
codperative effort required would vary with the location
of the company and the character of the application.
The important thing is that there should exist statutory
authority to act in codperation with other commissions,
and that the state commissions should make free use of
such authority.?

It may have been observed that a large number of the
security issues discussed above were for the purchase of
other companies. Insofar as state commissions are re-
quired to approve the transaction in itself, aside from
the issue of securities to finance it, similar difficulties
arise in regard to interstate companies. Where the
properties involved in the merger or consolidation are
located in two or more states, the problem, both as to
the merits of the purchase and as to the price to be paid,
is one of interest to each state concerned. Here, as in
the case of security issues, there are gaps and lack of
uniformity in state laws.? But even where substantial
uniformity exists there is rarely any attempt at co-

1 The proposed Uniform Public Utilities Act contains the following pro-
vision: “In the discharge of its duties under this act the commission may co-
operate with similar commissions of other states and may hold joint hearings
and make joint investigations with such commissions.” Section 42. (Na-
tional Conference of Commissioners on Uniform State Laws, 1928.) Securi-
ties not included.

2 Twenty-two states require commission approval. See Bonbright and
Company Chart.
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operation and joint consideration. Some of the cases
illustrate clearly overlapping of duties.

In 1922 the Empire District Electric Company of
Oklahoma petitioned the Oklahoma Commission for
permission to sell its properties to a company of the
same name incorporated in Kansas. The Kansas Com-
mission has jurisdiction over mergers and consolidations,
but the records show no evidence of joint consideration
of the application. It was approved by the Oklahoma
Commission on condition that the price paid should not
be binding for the purpose of fixing rates and that the
jurisdiction of the Commission should in no wise be
affected.!

In one Illinois application eighteen electric companies
operating in Illinois, six in Jowa, three in Kansas, two in
Missouri, and one in Nebraska were involved.? It is
obvious that the Illinois Commission could make
nothing resembling a thorough examination of all of
these properties. In a Vermont case, operating com-
panies in Vermont, Massachusetts, and New Hamp-
shire were not allowed to merge on the ground that they
were heavily overcapitalized.®

Purchases of Oregon properties by the California-
Oregon Power Company must be approved by the Cali-
fornia Commission. As in the case of the approval of
security issues, the Commission utilizes the rate data
prepared by the Oregon Commission as far as possible

Y Re Empire District Electric Co., 16 Ann. Rep. Okla. C. C. 206.

 Re St. Louis Electric Bridge Co., @ Il C. C. R. 215 (1923). Sce Re Ill.
L. & P. Corp.,, 3 1. C. C. R. 250 (1924), approving the sale of the Missouri
properties of an Illinois company to & Missouri company, and Re Northern
L. Utilities Co., 5 11. C. C. R. 511 (1926), approving the purchases of prop-
erties partly in Towa.

3 Re Colonial Power & Light Co., P. U. R. 1920-a, 215 (Vt. P. S. C., 1919).
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in checking the purchase price.! Where that is impossi-
ble the Commission confines its work to examining the
figures presented by the company.? Another instance
of belated codperation was the approval by the Alabama
Commission of a petition of a Tennessee utility to lease,
manage, and operate the properties of an Alabama
utility. The Commission indicated in its order that the
approval of the Tennessee Commission had already
been given.?

The New Hampshire Commission, as in the case of
security issues, is authorized to approve only the trans-
fers of property located within the state. Moreover, a
New Hampshire statute forbids the transfer of any local
utility to a foreign corporation, unless such foreign cor-
poration is engaged in interstate commerce.* The Com-
mission was therefore somewhat hesitant as to whether
or not it should approve applications by Vermont com-
panies for the purchase of properties located partly in
Vermont and partly in New Hampshire.* In one case
the Vermont Commission had already given its consent.®
The New Hampshire Commission finally approved also,
with the condition that the operation of the New Hamp-
shire properties be kept separate and distinct and that
an annual report thereon be made to the Commission.’

Two other New Hampshire cases involved only do-
mestic corporations, but in each case part of the proper-

! Re California-Oregon Power Co., 23 Cal. R. C. R. 632 (19283).

2 Re Same, 30 Cal. R. C. R. 2 (1927).

3 Re Southern Cities Power Co., 35 Ann, Rep. Ala. P. S. C. 19 (1924).

4 Public Laws of New Hampshire, 1926, Ch. 240, Sec. 22.

5 Re Bradford El. L. Co., 10 N.H.P.S. C.R. 5 (1925); Re Vermont
Hydro-Llectric Corp., 1 N. H. P. 5. C. R. 270 (1919).

6 Re Western. Vermont Power & L. Co., Bicn. Rep. Vt, P.S. C., 1919
p. 87. 77N.H.P.S.C.R. 274.
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ties affected by the transfer were located in Vermont
and in the Province of Quebec.! The Commission
stated in one case that “the transfer of this property
out of the state . . . is very essential to the success of
this plan. For lack of jurisdiction, our authorization
will be confined to the transfer of the property in New
Hampshire.” 2

In all of the cases which have been discussed in this
chapter, whether involving applications for the issue of
securities or for the transfer of property, two or more
states were interested. In those cases where one or more
of the states concerned exercised no jurisdiction over
the subject-matter, another state sometimes found it
necessary to assume jurisdiction over expenditures and
transfers not made in its confines, in order to protect the
interest of the public in its own utilities. Frequently
there was an overlapping of jurisdictions on the part of
two or more states and consequently a duplication of
effort. The adequate and efficient regulation of security
issues and property transfers necessitates, first of all, a
substantial degree of legislative uniformity, comparable
at least to that already existing as to rate regulation.
Along with that must go an appreciation of the fact that
interstate companies are units and should be dealt with
as such. Joint action by the commissions of the states
in which such utilities operate has the merit of providing
such consideration, while at the same time permitting
the respective commissions to confine their appraisals
and investigations to properties in their own juris-
diction.

v Re Southern N. H. Hydro-Electric Corp., 11 N. H. P. S. C. R. 27 (1927);
Re Same, 11 N. H. P. 8. C. R. 248 (1927). 2 Ibid., 250.
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PROPOSED METHODS OF REGULATION

OR several years past there has existed a sharp

clash of opinion with respect to the manner in
which interstate commerce in electric power should be
regulated. Fundamentally, this controversy has cen-
tered around the necessity or desirability of the exercise
of federal control. In a more academic sense, the differ-
ences of opinion have concerned specific proposals. In
regard to this latter issue, however, it will usually be
found that criticisms of proposals involving federal reg-
ulation are based primarily upon the conviction that
any exercise of the federal authority is unnecessary,
rather than on disagreement with the particular form
of regulation suggested. The volume and intensity of
the criticism heaped upon a proposed system of control
is generally in strict proportion to the degree of federal
regulation involved.!

Almost without exception, the utilities and the state
utility commissions are unqualifiedly opposed to any
further extension of federal control over interstate com-
merce in electric power than is already provided by the
Federal Water Power Act.? By this act the Federal
Power Commission is given jurisdiction over the rates

1 See below for the resolutions drawn up by the state commissions eon-
demning the Couzens bill, Senate Bill 6, 71st Cong., 1st Sess.

2 This refers to control over the physical transmission of power and over

the operating companies engaged in such transmission. There is less unanim-
ity of opinion in regard to federal regulation of utility holding companies.
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and security issues of licensees whenever a state in-
volved has no commission or no jurisdiction. As has
been pointed out, this control has rarely been exercised.
Until very recently the Commission was an ex qfficio
body, composed of the Secretaries of War, the Navy,
and the Interior, with a staff so small that it could not
keep up with the investigation of applications for water
power permits. The reorganized Commission has five
full time members,! but the jurisdiction is so limited
that under the present circumstances it cannot take
any considerable part in the regulation of interstate
transmission.?

The reasons generally advanced against the exercise
of federal control are that only a small percentage of
power is transmitted in interstate commerce; that the
states can deal adequately with whatever interstate
conimerce does exist, and that the problem is essen-
tially local in nature and not suited to centralized and
bureaucratic control from Washington.? It is not very
difficult to understand the real grounds of opposition
on the part of the utilities. In the course of two decades

! An Act to reorganize the Federal Power Commission, signed June 23,
1980. See Tenth Annual Report of the Federal Power Commission (1930),
p. 14.

2 See Eighth Annual Report of the Federal Power Commission (1928),
p- 12, and Ninth Annual Report (1929), pp. 6, 7. The latter report shows
that licensees operate in twenty-one states, all but two of which have com-
missions, and that the business of these licensees comprises only 6.3 per cent
of the total for steam and hydro-electric companies.

3 It would be a useless task to make any comprehensive listing of refer-
ences on the attitude of the utilities and the state commissions on this sub-
ject. The most valuable sources of information are as follows: Ann. Proc.
Nat. Asso. R. R. & U. Comrs., Ann. Proc. N. E. L. A., P. U. Fortnightly,
The Electrical World. Hearings before the Committee on Interstate Com-

merce, U. S. Senate, 70th Cong., 1st Sess. on Senate Resolution 83.
See below for resolutions of state commissions against Couzens bill.
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of state regulation they have learned to codperate with
the commissions in valuation, rate, and security cases.
More and more cases are settled informally. As a result
the utilities feel that they have everything to lose and
nothing to gain from federal control. Possibly the fact
that under a system of state regulation some interstate
business is not subject to control or is inadequately con-
trolled has something to do with the preference for the
status quo, but underneath this lies the dread of some
federal authority such as the Interstate Commerce Com-
mission or the Federal Trade Commission.

The attitude of the state commissions is growing more
and more hostile to federal intervention. Before the de-
cision of the Attleboro case, and at a time when it was
thought that not more than four per cent of power gen-
erated was engaged in interstate commerce, there were
several suggestions by state commissioners as to the in-
adequacy and difficulties of state regulation in this field.!

L In delivering the report of the Committee on Public Utility Rates to
the 1925 Convention of the National Association of Railroad and Utilities
Commissioners, Henry G. Wells of the Massachusetts Department of Public
Utilities stated that while only 4 per cent of power generated might be trans-
mitted in interstate commerce, ‘ yet 4 per cent will total a fairly large amount,
and this will increase rather than decrease. This 4 per cent or more may alsc
cause greater difficulties than the other 96 per cent.”” Mr. Wells then sug-
gested a number of these possible difficulties. *Are rates to be apportioned
according to geographical units? How are costs to be apportioned? How
shall the costs of transmission lines be allocated? What effect upon costs and
rates shall the percentage of water power to steam power have where, as is
usually the case, the two are intermingled and where one geographical unit
is near the source of water power and another near the source of steam
power? What effect does the loop type of construction have upon the whole
problem? What difference, if any, shall govern in, first, the case of where
power is delivered from one state to another whether steam generated or
hydroelectric, or both, but where it is so delivered in bulk as to be easily
identified, and second, where power, whether steam or water produced, or
both, is transmitted from one state to another as a part of a common system
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In view of the fact that it is now known that nearly fif-
teen per cent of power generated is transmitted across
state lines, the sale of part of which the Supreme Court
has said the states cannot regulate, it is curious to find
the commissions even more opposed than ever to any
extension of federal control. The National Association
of Railroad and Utilities Commissioners at its 1929
Convention by a unanimous vote adopted a resolution
stating that the Association was opposed not only to the

and so mingled with other power produced in one or the other or both ways
in the latter state as not to be readily identified?”” Ann. Proc. Nat. Asso.
R.R. & U. Comrs., 1925, pp. 859, 360.

In the 1924 report of the New Jersey Commission it was said that the de-
velopment of electric transmission systems was “a matter of much more than
local importance engaging the attention of the Federal Government. These
transmission systems cross state lines and it is generally agreed both by the
federal and state departments that have given the matter consideration the
public interest will be served by cosdperation in their development.” 15 Ann.
Rep. N.J. P. U. C. 12. But in its 1927 report the Commission stated that
federal regulation was unnecessary. ‘It is respectfully suggested that any
legislation proposed to centralize in a federal bureau, regulation of intercon-
nected companies should be strongly opposed.” 18 Ann. Rep. N.J. P. U. C.
pp. 6-8.

The following recommendation was made by the Maryland Commission
in its 1926 report:

“Recent developments in the field of interstate utility operation, par-
ticularly with reference to super-power companies, have rendered it desirable
that the Commission be authorized to make joint investigations, hold joint
hearings and issue joint or concurrent orders in conjunction with or con-
currence with any official board or commission of any State or of the United
States, under agreements or compacts between States, or under the concur-
rent power of the States to regulate interstate commerce, or as an agency of
the Federal Government, or otherwise, and a bill empowering it to do so has
been drafted at the request of the Commission. Only by close co-operation
between the regulatory bodies of the various States and the Federal Govern-
ment can adequate control be assured in cases where the activities of a
utility are not confined within the borders of a single State, and this is par-
ticularly true where the power of the Federal authorities under the inter-
state commerce clause of the Constitution is not complete or adequate.”
17 Ann. Rep. Md. P. S. C. 14.
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Couzens bill, but “to any enlargement of Federal au-
thority by the creation of new agencies or the enlarge-
ment of authority of present agencies whereby the
regulatory authority of the State commissions would
be interfered with in a field where they are now ade-
quately functioning.” !

The commissions are unquestionably influenced by
what has happened in the field of railroad transporta-
tion. They feel that once the federal government has
entered the field of utility regulation through its control
over interstate commerce the means will be found of
extending the control over intrastate commerce. This
fear that the powers of the state authorities will be
emasculated, coupled with the comprehensive character
of the Couzens bill, goes far towards explaining the
present position taken by the commissions. Insofar as
they are willing to recognize that the existing situation
in regard to the regulation of interstate power is unsatis-
factory, uniform state laws and interstate cotperation
are suggested as the most effective remedies. No better
statement of this position can be found than in the
address of the President of the National Association in
the 1923 Convention.

The area of both electric and gas service has long outgrown
municipal or political bondage. Such service crosses state

1 United States Daily, November 13, 1929. Cf. the statement of Chairman
Gettle of the Wisconsin Railroad Commission made in behalf of the Associ-
ation before the Senate Interstate Commerce Committee in 1928, Hearings,
pp. 35 ff. See also P. U. Fortnightly, Vol. V (January 9, 1930), No. 1, p. 3;
Chairman Prendergast in the New York Times, March 38, 1929, and I.C.
Bailey of the North Carolina Commission in an address to the Southeastern
Division of the N. E. L. A., P. U. Forinightly, Vol. IV (July 11, 1929), No.
1, pp. 47, 48. )
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lines and conditions and economics warrant demand. Com-
plete service for the future will not be related to political
boundaries, but the resources of the country will be made
available for every economic use as distance disappears as a
major element of cost.

We are facing changed and changing economic conditions,
and we naturally ask ourselves: first, Is regulation recognizing
them and keeping abreast of them? Secondly, we inquire,
How can regulatory bodies as now established best function
for future full performance of public service? The first ques-
tion must as a whole be answered in the affirmative, and the
second question, it seems to me, depends for its solution on
wholehearted codperative action between the commissions of
the various states.

You will readily recognize two conflicting tendencies; first,
a tendency to increase the federal government’s regulatory
functions through federal administrative authority. Secondly,
the insistent tendency to counteract or curtail the growth of
federal regulation and to co-ordinate state regulation of the
various states along most effective lines. Nothing that I am
aware of has happened since I ceased to be a state commis-
sioner to change the views which I formerly expressed in
favor of retaining a standardizing administrative authority of
state commissioners. I do not believe that there can be cre-
ated or can be made available through federal action a more
effective administrative agency for protecting the real public
interest than is to be found in standardized state regulation.!

Either because the tendency towards codperation and
standardization has not been sufficiently manifested, or
for other reasons, federal regulation is now being seri-
ously urged by many observers. The decision of the
Supreme Court in the Attleboro case has undoubtedly
been an important factor, as has been the discovery that

1 Carl D. Jackson, Proc. Nat. Asso. R. R. & U. Comrs., 1923, p. 111, at
112, 113.
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the amount of interstate power was much greater than
had been commonly supposed. An extension of federal
control to cover wholesale contracts was recommended
in the 1925 and 1928 annual reports of the Federal
Power Commission.” With the coming of a new Execu-
tive Secretary, however, the Commission in 1929 ad-
vised that there should be no increase in its jurisdiction
over interstate transmissions.? It remains to be seen
what the attitude of the new full-time Commission will
be. Oddly enough, the sudden reversal of the Commis-
sion’s position in 1929 was accompanied by an equally
sudden change on the part of President Hoover. Long
openly opposed to federal regulation,® the President in
his first Message to Congress advocated a widening of
the jurisdiction of the Federal Power Commission to
cover those aspects of interstate transmission now un-

1 Fifth Annual Report, pp. 7-11; Eighth Annual Report, pp. 7-18.
Mzr. O. C. Merrill was then Executive Secretary.

2 Ninth Annual Report, pp. §, 6. Mr. F. E. Bonner was Mr. Merrill’s
successor.

3 See Proc. Nat. Asso. R. R. & U. Comrs., 1923, pp. 87-91 and p. 849 for
Mr. Hoover’s views at that time. His arguments for state rather than federal
control are given at some length in an address delivered before the Naticnal
Association of Railroad and Utilities Commissioners at Washington in 1925.
This address was entitled **WWhy the Public Interest Requires State Rather
Than Federal Regulation of Electric Public Utilities.” (See Proceedings,
1925, pp. 262-271.) This address was broadcast and later published in
pamphlet form. Copies were sent by the Convention to every member of
Congress. For practically the same statement see Investment Bankers Asso-
ciation of America Bulletin, 14: 156-160, Ap. 30, 1926, “State Utility Control
the Only Way.” Mr. Hoover was still opposed to federal control in the presi-
dential campaign of 1928. See Boston Herald, November 2, 1928. For sug-
gestions as to the explanation of President Hoover’s new stand, see editorials
in the Boston Herald, December 7, 1929, and the New York Times, Decem-
ber 7, 1929. In view of the nature of his proposal (see below), it would ap-
pear that he is attempting to present Congress with an alternative to Sen-
ator Couzens’s bill, which would affect far more seriously the jurisdiction of
the states.
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controlled by the states.! Going far beyond any of these
proposals was Senator Couzens’s bill providing for a
Commission on Communications, -with control over
radio, interstate telegraph and telephone companies,
and interstate commerce in electric power.? These pro-
posals lend renewed vigor to the two controversies
which were suggested at the beginning of this chapter.
The conflict is primarily one concerning the desirability
of any extension whatever of federal control. Seconda-
rily, among those who favor federal regulation, there is
great difference of opinion as to how much is desirable
and how it should be exercised.

In the preceding chapters the jurisdiction and pro-
cedure of state commissions in dealing with applications

1 The statement is as follows:

“The Federal Power Commission is now comprised of three Cabinet
officers, and the duties involved in the competent conduct of the growing
responsibilities of this commission far exceed the time and attention which
these officials can properly afford from other important duties. Irecommend
that authority be given for the appointment of full-time commissioners t
replace them. ‘

It is also desirable that the authority of the commission should be ex-
tended to certain phases of power regulation. The nature of the electric
utilities industry is such that about 90 per cent of all power generation and
distribution is intrastate in character, and most of the States have developed
their own regulatory systems as to certificates of convenience, rates and
profits of such utilities. To encroach upon their authorities and responsi-
bilities would be an encroachment upon the rights of the States. There are
cases, however, of interstate character beyond the jurisdiction of the States.
To meet these cases it would be most desirable if a method could be worked
out by which initial action may be taken between the commissions of the
States whose joint action should be made effective by the Federal Power
Commission with a reserve to act on its own motion in case of disagreement
or non-action by the States.”

? Senate Bill 6, 71st Cong., 1st Sess. Since the reorganization of the
Federal Power Commission the provisions relative to interstate power have
been removed from this bill and incorporated in Senate Bill 3869, 71st
Cong., 1st Sess.
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involving interstate electric light and power companies
have been examined. On the basis of the large number
of cases studied it cannot fairly be maintained that there
are not serious defects in the present system of regula-
tion. Lack of jurisdiction over rates, service, and se-
curity issues of electric utilities in some states makes
more difficult and less effective the work of commissions
in other states. Lack of uniformity in utility laws and
in administrative procedure leaves gaps in the system
of control in some cases and involves duplication in
others. Lack of codperation on the part of the commis-
sions makes possible discrimination and conflicts, and
results in overlapping of functions. Finally, the lack of
control over interstate wholesale contracts has seriously
hampered the state commissions in some cases in the
regulation of the rates of distribution to consumers.
The real issue as regards the regulation of interstate
power is not whether the present system is adequate,
but whether an adequate system can be devised by the
states without any federal control. It is contended by
the state commissions that standardized utility laws
and administrative procedure, coupled with codperation,
can regulate interstate power more effectively than any
federal agency.

In the discussion of the making of valuations, the fix-
ing of rates and the supervising of security issues it has
been indicated that in most cases uniformity and co-
operation would enable the states to deal adequately
with the interstate problems involved. Of all of the
cases examined only a handful concerned more than two
states. The evidence and data required for the regula-
tion of interstate operating companies are almost en-
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tirely within the jurisdiction of two or at most three
states.! To this extent the regulation of the rates, serv-
ice, and security issues of these companies is a local and
not a national problem, and the joint action of the state
agencies affected has many advantages over a system
of centralized administration.

The conclusion cannot be avoided, however, that any
system of control based on uniform public utility legis-
lation and coGperative action has certain intrinsic limi-
tations. These limitations may be of two sorts. In the
first place, only Congress can regulate wholesale trans-
actions in interstate commerce. This means a possibility
of discrimination either in the form of excessively high
rates for the consumers in the receiving state, or in the
form of unreasonably low wholesale contracts affecting
adversely service in the sending state, which neither
uniform laws nor coSperation can prevent. It may very
well be that the power thus inadequately controlled will
not attain great proportions, but enough instances of
discrimination have been observed to show that the
danger is a real one.

In the second place, assuming again an ideal situation
as regards uniformity of laws and willingness to co-
operate, there is no way of assuring that state agencies
will always come to an agreement in the settlement of
these interstate problems. Differences of opinion may
exist as to the method of valuation, the fixing of rate
schedules, the percentage of return, the desirability of
projected undertakings, and the amount of securities to

! This must be qualified insofar as operating companies have manage-
ment and supervision contracts with holding companies, since the activities
of the latter are not now regulated.
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be issued. The commission of each state involved is
charged with the duty of protecting the public interest
of its own state, and not that of two or three states.
While absolute agreement as to details may not always
be necessary, substantial accord on the main factors is
clearly required. In the event of the failure to reach this
accord, a system based merely on voluntary cosperation
provides no method of coming to a decision. The result
in some cases will be, as has been said, conflict, dead-
lock, and non-action.!

What has been said above assumes that the states
will adopt uniform laws and administrative proeedure,
and that they will cotperate. Insofar as they have not
shown and are not showing a tendency to do this, the
argument against federal action is weakened. The situ-
ation as to uniform legislation is unquestionably improv-
ing. In what is probably the most important matter,
the regulation of rates, forty states have commission
control, and differences of jurisdiction and procedure
would not prove an insuperable obstacle to joint action.
On the other hand, one-third of the states have no pro-
vision for accounting systems, though there is a sub-
stantial degree of uniformity in existing legislation.
More than half of the states do not require commission
approval for security issues, mergers, consolidations, and
lease agreements, and there is very little uniformity
among the laws which do require such approval.? Non-
~ action or lack of uniform action on the part of the states,
insofar as they affect intrastate utilities only, are not
urged as grounds for federal regulation. When, how-

L Eighth Annual Report, Federal Power Commission, 1928, p. 13.
2 See Bonbright and Company survey, op. cit.
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ever, non-action and lack of uniformity have as a neces-
sary consequence the inadequate and ineffective regula-
tion of interstate commerce, they constitute legitimate
reasons for the exercise by Congress of its authority.

It is in the field of codperation and joint action that
the states have most neglected their opportunities. In
all of the interstate cases which we have discussed there
have been only two or three whole-hearted attempts at
cooperation. Oregon and Idaho, Maryland and Penn-
sylvania,! Wisconsin and Illinois have indicated what
might be accomplished, not what is generally being
done.? Another promising indication is the action of the
commissions of Pennsylvania, Maryland, New Jersey,
and New York in organizing the Middle Atlantic States
Utilities Commissions’ Association, for the purpose of
discussing the interstate problems common to the four
commissions.? Somewhat similar moves have been made
by the states in the northeastern section of the country.*
On the whole, however, the present attitude of the states
does not presage any great development in the way of

! In a statement before the Senate Committee on Interstate Commerce,
Chairman Ainey of the Pennsylvania Commission stated that the commis-
sions of Pennsylvania and Maryland dealt co6peratively with all of the inter-
state problems arising out of the Conowingo Dam project. See Hearings,
p. 216. No reference was made to the part taken in the proceedings by the
Federal Power Commission. In view of the fact that the subject of the Com-
mittee’s discussion was the power of the states cooperatively to regulate
interstate projects without the intervention of any federal authority, this
would seem to be a rather important oversight. It was not noted. See above
for the part played in this case by the Power Commission.

2 In regard to this subject, and to all others here examined, conclusions
are based on the published reports available. It may be that there have been
other examples of joint action on the part of the commissions than those
which are disceverable from the reports.

3 P.U.R. 1928 A-2, iv.

4 Mosher, Elecirical Utilities, p. 141,
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cooperation. The underlying difficulty is the assump-
tion by the states that the problem is a local one, in the
sense of being intrastate. There is far too much con-
fusion and blindness on this point. When it is said that
the regulation of the interstate transmission of electric
power is a local and not a national problem, as is the
case of railroad transportation, what is meant, or what
should be meant, is that it is a problem affecting in each
instance not more than three and usually only two
states. It is a serious mistake to confound the electric
power problém with the railroad problem. But it is
equally serious to consider the electric power problem
as solely an intrastate problem because it is not a na-
tional problem. It is perhaps unfortunate that there
are no political or administrative units between the state
and the federal government. In the absence of such in-
termediary units, economic situations which have out-
grown the boundaries of individual states will have,
sooner or later, to be dealt with by an administrative
system which can regulate them as entities, and not
break them up artificially into particularized problems.
Insofar as the states, by method of cooperation, can
provide such an administrative system, interstate prob-
lems which are local to two or three states may be better
solved in that way than by national authorities. But a
system of individual state regulation, which makes two
or three problems of what is really one, ought not to and
will not controvert the tendency towards federal regu-
lation.

Those who have seen the situation in this light, and
who realize the inherent limitations on a system of
voluntary codperation, but who at the same time de-
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plore the intervention of a federal administrative au-
thority, have proposed as an alternative the making of
interstate compacts under the approval of Congress.
Only one real effort has been made to negotiate such a
compact, but that has a most interesting history. It was
the outgrowth of a recommendation made by the Giant
Power Survey Board of Pennsylvania. In 1923 this
Board was authorized by the legislature to outline a
giant power policy, including plans for the interchange
of electrical energy with other states.! In reporting its
findings to the General Assembly in 1925, the following
recommendation was made:

That the Giant Power Board be authorized to negotiate
with the representatives of other states compacts for ratifi-
cation by the legislatures of the respective states and for ap-
proval by Congress under Article I, Section 10, paragraph 8
of the Federal Constitution, for the regulation of interstate
electric transmission on principles of mutuality, equality,
justice and efficiency; also to grant permits for the construc-
tion of major interstate lines under such compacts.?

A bill incorporating this suggestion was introduced in
the legislature, but failed of adoption.® A bill providing

t Act No. 240 of the General Assembly, 1923. See 1925 Report of the
Board, Giant Power, p. 1.

2 Giant Power, p. 10. This was only one of a series of recommendations.
It was proposed, in the first place, that the three businesses of generation,
transmission, and distribution should be segregated in separate corporate
ownerships. By this method it was stated that interstate business would be
reduced to its lowest terms. It was further proposed that Pennsylvania util-
ities furnishing power to consumers in another state should not be permitted
to extend their interstate business. The same provision was made as to
wholesale transactions, with the exception of transmission campanies granted
permits for that purpose by the Giant Power Board. These transactions
were to be subject to regulation under the compacts formed. See Report,
pp. 3-9, 157 fI. See also Philip P. Wells, “ Giant Power,” National Munici-
pal Review, Vol. XV (October, 1926), No. 10.

3 See Giant Power Board, Report, December 7, 1926, p. 82.
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for the creation of a permanent Giant Power Board was
also defeated, and it appeared as though the entire in-
vestigation would be without tangible result. At this
point Governor Pinchot, by executive order, appointed
a Giant Power Board in order “to set the problem in a
clear light before the people and to coérdinate toward
its partial solution all the executive and administrative
authority given by existing law.” ! One of the members
of this new Board suggested to the Governors of New
York and New Jersey that they appoint commissions to
meet jointly with the Pennsylvania representatives for
the consideration of a tri-state compact for the regula-
tion of interstate electric power companies. The three
Governors, by a statement released to the press Oc-
tober 26, 1925, announced that they had appointed
commissioners constituting a joint Giant Power Com-
mission to negotiate such a compact for submission to
the legislatures of the three states.? Governor Pinchot
appointed three members of the Giant Power Board;
Governor Smith of New York appointed three members
of the Public Service Commission, and Governor Silzer
of New Jersey appointed one member of the Board of
Public Utility Commissioners and two prominent busi-
ness men. Later the Governors of the states bordering
on the negotiating states were invited to appoint repre-
sentatives to act as observers and advisers, with a view
to protecting their interests, securing their codperation
and criticism, and seeking their future participation in
the compact.? In response to this invitation representa-

1 Ibid., p. 22, at p. 24.

2 Ibid., p. 155. The proceedings are briefly summarized at pages 19-22.

Minutes of all of the meetings of the Joint Commission are printed in Ap-
pendix XI, pp. 155-183. 3 Ibid., p. 20.
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tives of seven adjoining states took part in the discus-
sions.!

At the first meeting of the Joint Commission an
executive committee was nominated to bring in a state-
ment of principles for the consideration of the Commis-
sion.? The first deadlock occurred in the attempt to
formulate such a statement. Agreement was reached
by the Committee as to the ultimate area of the com-
pact, the method of adhesion by states, the formation
and composition of a joint tribunal, the regulation of the
service standards of interstate utilities in case of dispute
between member states, and the prorating of expenses.
But no agreement could be reached as to the subject
matter to be regulated as interstate business; the scope
of regulation of such business; segregation of interstate
transmission; rate base, security issues, and fair return;
uniformity of rate structures, and incorporation of inter-
state eleciric utilities.®* At the second meeting of the
Commission it was proposed by Commissioner Prender-
gast of New York that the question of the necessity of a
compact be discussed before considering what should be
included in such a compact. The Commission decided
to proceed with the reading and discussion of the report
of the executive committee, “as if there were to be a
compact, postponing the question as to whether or not
there should be one.” ¢ No agreement could be reached,
however, and it was decided that the next meetings
should be devoted to the discussion of the necessity of a
compact. :

This was the rock on which the proceedings finally

} Giant Power Board, Report, December 7, 1926, pp. 20, 21.
2 Ibid., p. 159. 3 Itud., pp. 160, 161. 4 Ibid., p. 162.
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foundered. At the third meeting Commissioners Van-
neman and Prendergast of New York submitted state-
ments expressing the belief that a compact was both
unnecessary and undesirable.! Their argument relied
mainly on the small amount of power engaged in inter-
state commerce and the ability of the states acting
separately to adequately regulate this transmission.?
Commissioner Prendergast, however, devoted some at-
tention to the method of regulation by compact, assum-
ing regulation of some sort to be required. He pointed
out that it was a very cumbersome and ineffective de-
vice. Not only would the compact have to be ratified
by each state concerned and approved by Congress, but
all amendments would have to be approved in the same
manner.

In this connection it will be admitted by all that what is
proposed te be here covered by compact, i.e., the electric
power industry, is in a period of tremendous epoch-making
development, so it is at once apparent that any legislation
now will of necessity require amendment within a very short
time.?

He added that the result of a compact would be to limit
the freedom of action of the states in respect to their
intrastate policies, and that nothing would be added to
their powers.* In his conclusion he summarizes all of
his objections to this form of regulation:

A state compact provides a cumbersome and indirect
method for correcting a minor deficiency in the present system
of regulation; it is to be applied to conditions to be met in an

1 Ibid., pp. 168-177.
2 The Attleboro case had not yet been decided.
3 Ibid., p. 172. 4 Ibid.
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unknown future; where those conditions are encountered,
prompt relief is prevented by the compact, since amendment
is as difficult as the adoption of the compact itself; it thus
limits the freedom of future action, does not add to the regu-
latory powers of any of the states, is unnecessary, surrenders
state sovereignty, and furnishes an entering wedge to com-
plete Federal regulation of local problems.!

At the last meeting of the Commission it was voted
that any compact “should be so drafted as not to di-
minish by one iota the powers now exercised by the state
commissions under present laws and regulations,” al-
though Commissioner Prendergast stated that this
would involve the compact in impossible difficulties.?
Even with this concession, however, the New York
representatives would not vote for the desirability of a
compact. They withdrew from the negotiations, which
were not continued.?

One example of failure does not in itself prove the in-
efficacy of interstate and regional compacts as a method
of regulating the interchange among the states of elec-
tric power. This particular example, however, indicates
that there are almost insuperable obstacles in the way
of negotiating such compacts. In this case the break-

. down resulted from the fact that the representatives of
one of the states involved were not convinced of the
necessity of any further regulation, and were in any
event opposed to the compact method. But even assum-
ing agreement among the negotiators on these points,
there remains the task of framing terms upon which all
can agree. The list of subjects upon which the members

* Giant Power Board, Report, December 7, 1926, p. 177.
2 Ind., p. 179. 3 1bid., p. 180. See also p. 22.
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of the Joint Commission could not agree included every
matter which would be in the jurisdiction of the regional
board established except the regulation of the service
standards of interstate utilities.! It would be a delicate
task to mark the boundaries between state and regional
regulation of interstate companies in such a way as to
satisfy the demands of each state. Beyond this lies the
even more difficult task of agreeing upon the principles
of valuation, rate-fixing, accounting, etc., to be followed
by the regional board. If the representatives of the
various states were successful in making a compact suit-
able to all, it would have to be ratified by each state and
approved by Congress.?

Aside from the disadvantages of this method involved
in negotiation and ratification, it does not seem to be
adapted to the settlement of the problem of the regula-
tion of interstate power.® If it is proposed to have com-
pacts between small groups of states, there would have
to be an infinite number of compacts, because there
would always be exchange of power between states un-
der different compacts. Obviously what is intended is
the gradual formation of regional compacts. That in-

1 This principle was agreed upon only by the executive committee.

2 The efforts to form a Colorado River compact illustrate the difficulties
to be encountered in this respect. New York, New Jersey, and Pennsylvania
were also unsuccessful in an attempt to settle by the compact method their
respective utilization of the waters of the Delaware River.

3 But see Mosher, Electrical Utilities, p. 141. *"This solution is nearly
ideal but state jealousies are still too dominant to hope that it could be made
effective on a large scale.”” See also Frankfurter and Landis, “ The Compact
Clause of the Constitution,” 84 Yale Law Journal (May, 1925), p. 704.
“State compact furnishes an effective answer. . . . Here is a ready means for
avoiding undue congestion at Washington and the ineffectiveness of idi-
vidual State control.” This method is discussed with particular reference to
electric power at pp. 708-718.
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dividual states would oppose the delegation of power to
regulate interstate commerce to regional commissions
was clearly indicated in the discussions of the Joint
Commission.! A more fundamental objection is that
this phase of the electric power problem, the regulation
of the interstate transmission of power and of the oper-
ating companies engaged in such transmission, is not
economically regional in character. Other aspects which
may require more than state regulation, such as holding
companies and interconnection, would transcend the
bounds of even regional authorities. In the case of inter-
state transactions, on the other hand, the region would
have no advantage over a federal authority because it
would be dealing with a matter which belonged essen-
tially to two or three states.? This method has the disad-
vantage of superimposing a structure of administration
upon that of the states which has no clear relationship
either to the states or to the federal government.

Another consideration against the compact method is
that it does not meet the fundamental objection against
individual state control, inability to regulate wholesale
rates to distributors. Compacts among the states can
provide for the regulation only of those matters over
which the states have jurisdiction. With the decision
that even in the absence of federal action the states can-
not take jurisdiction over interstate wholesale rates the

1 See statement of Commissioner Prendergast, Giant Power Board, Re-
port, p. 172. See also p. 181 for statement of the Vermont observer that
Vermont would not consider joining any compact unless it could always have
a member on the joint board.

2 But contra, Frankfurter and Landis, op. cit., p. 717. It should be em-
phasized that what is said here refers to operating utilities and not to holding

company systems. The latter would seem to require a different adminis-
trative mechanism.
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field of interstate compacts in relation to electric trans-
mission across state lines is so narrowed as to be entirely
inadequate.! It is now being suggested instead that
federal control with regional administrative decentral-
1zation or state codperation is the most effective method.

The most significant of the proposals made for the
solution of this interstate problem is for some system of
federal and state cobperation. In his Annual Message to
Congress in December, 1929, President Hoover urged
the desirability of a method “by which initial action
may be taken between the commissions of the States
whose joint action should be made effective by the
Federal Power Commission with a reserve to act on
its own motion in case of disagreement or non-action
by the States.” * What is somewhat vaguely suggested
here has been worked out in some detail by the former
Executive Secretary of the Federal Power Commission,
Mr. O. C. Merrill® The plan provides that the states
exercise plenary control over the interstate transmission
where the transmitting company also distributes to
consumers. As to wholesale transactions, the state
commissions sitting jointly would be given original juris-

1 “Between these limits — what Congress may do and the States obvi-
ously may not do — lies the field in which compact would operate.”” Frank-
furter and Landis, op. cit., p. 718. It should be noted that this article was
written before the Attleboro case was decided. The plea made was that the
Court should not preclude the possibility of joint state action by decisions
denying the regulatory power of the states over those aspects of interstate
commerce which Congress had not regulated. The Court has left no way
open, apparently, for state action regulating the price charged by a company

in one state for power delivered to a distributor in another state.

2 See above.

3 For his suggestions see address, *“State and Federal Co-operation in
Electric Utility Regulation,” Proc. Nat. Asso. R.R. & U. Comrs., 1925,
pp. 340-349; Eighth Annual Report, Federal Power Commission (1928),
pp. 7-18; P. U. Fortnightly, Vol. III (April 18, 1929), No. 8, pp. 449-454.



182 TRANSMISSION OF ELECTRIC POWER

diction. These agencies being more familiar with local
conditions than a federal authority, could hold hearings,
take testimony, assemble the evidence, and determine
the issues. In the event of disagreement or on appeal
the Federal Power Commission or other federal author-
ity would be given final jurisdiction. It would exercise
original jurisdiction only where the states failed to act.
This proposal is somewhat summarily dismissed in

Mosher’s Electrical Utilities.t It is said in the first place.
that it probably involves an unconstitutional delegation
of authority. It is suggested that this constitutional
difficulty might be avoided by giving the federal author-
ity original jurisdiction in all wholesale cases, but allow-
ing the state commissions to act as federal agents in any
given dispute. But the criticism made of any such pro-
posals is that they do not take into account the possi-
bility of the refusal of the state commissions to enter
into these codperative arrangements.? They are char-
acterized as “half-hearted endeavors to solve a clear-cut
issue.” The solution advanced by Mosher is that the
Federal Power Commission be given entire control over
the rates, service, and financial methods of all wholesale
interstate transmission.® It is further said that inas-
much as electric transmission is a sectional rather than
a national problem the administrative set-up of the
Commission should include the establishment of re-
gional boards.*

1 See pp. 142-144.

2 This is true of the earlier proposal made by Mr. Merrill in Eighth
Annual Report, Federal Power Commission, above. It is not true of his later
proposals. See P. U. Fortnightly, above. Federal jurisdiction is to be exer-
cised where the states fail to act at all and where they do not agree.

3 Electrical Utilities, p. 144. 4 Jbid., 144, 145.
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The debate as to the method of federal control will
center about these alternatives. It is very unlikely that
federal regulation of the entire interstate transmission
of electric power will be seriously considered in the near
future. To require the federal agency to make valua-
tions, fix local rates of distribution, and supervise the
financial activities of all companies transmitting power
across state lines, when their business is mainly intra-
state, would be indeed a poor solution of the problem.!
Nevertheless, the attempt to draw a sharp line between
wholesale and retail transactions is not wholly logical.
In this respect Mr. Mosher’s division of jurisdiction is
more artificial than Mr. Merrill’s. The latter leaves the
state agencies to do the field work in both cases, where
they will, and authorizes the federal agency to hear ap-
peals and act in an original capacity where the states do
not act or do not agree, as to wholesale transactions
only. Mr. Mosher gives the federal tribunal no juris-
diction over retail transactions and complete control
over wholesale transactions.

A legal differentiation between these two classes of
interstate transactions has been firmly established by
the decisions of the Supreme Court. It is submitted,
however, that the legal distinction should not be per-
mitted to obscure the fact that there are many features
in which they do not essentially differ. The data and
evidence required for the regulation of the rates, service,
and security issues of a company transmitting power at
wholesale across state lines may be as much within the

1 The Federal Trade Commission report states that its compilations listed
448 corporate and other senders or receivers of electric energy across inter-
state boundaries, including some in Canada and Mexico,
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jurisdiction of a state, geographically speaking, as in the
case of an interstate company distributing at retail. In
all cases the largest and most important item is cost of
generation. In the retail transaction in interstate com-
merce, the plant and most of the items of valuation are
located in another state. The physical difficulties in the
way of regulating a retail interstate company are not
intrinsically less important than are encountered in
the case of wholesale contracts. On the other hand,
the possibilities of conflict, deadlock, and discrimination
are greater in regard to wholesale transactions. Only
the state in which power is distributed can regulate local
rates, whereas with wholesale contracts, particularly
where current is delivered at the state line, one state
would have as much jurisdiction as the other. It is in
that respect that the Court has held that the regulation
of wholesale contracts was not a local affair. But this
does not mean that it is absolutely essential that some
national administrative authority is best suited to un-
dertake itself the entire task of regulating interstate
transmissions under these circumstances. Conversely,
the decision that the regulation of the local rates to con-
sumers, in the case of current transmitted across state
lines and distributed by the same company, is essentially
local and subject to state authority in the absence of
federal action, does not at all mean that interstate com-
merce under such conditions is inherently and entirely
a matter which the states individually should control.
What has been entirely overlooked in these proposals
is a provision for federal control in the last resort where
interstate retail transactions are not regulated or are
inadequately regulated. In a preceding chapter, several
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instances were pointed out in which there was discrim-
ination against the consumers of one of the states in-
volved. It was further pointed out that failure of one
state to regulate the business of an interstate company
necessarily impaired the efficiency of the control of the
other state or states concerned. Conflicts, deadlocks,
and non-action may be the result of exclusive state con-
trol in regard to interstate retail transactions in many
cases. Constitutional factors have placed a definite
limitation on the exercise of the powers of the states,
but they have not and cannot decide in themselves the
most effective distribution of functions between the
federal government and the states in this field.

The provisions in the Couzens bill to amend the
Federal Water Power Act furnish the most compre-
hensive mechanism of regulation yet suggested.! This
measure gives the Federal Power Commission authority
to require reports, prescribe accounting forms, make
valuations and regulate security issues, both as to oper-
ating companies engaged in interstate transmission and
as to their holding and management corporations. It is
in respect to the regulation of rates and abandonment
of service, however, that the new mechanism is proposed.
It is provided that
rates and charges to any distributor, consumer, or other pur-
chaser of power transmitted in interstate commerce for ulti-

mate public consumption, and the rates and charges to any
producer or distributor for the transmission in interstate

1 Senate Bill 3869. 71st Cong., 2nd Sess. Somewhat similar provisions
had been made in Senate Bill 6, 71st Cong., 1st Sess., also introduced by
Senate Couzens, setting up a Commission on Communications and Power.
The present bill incorporates the earlier provisions as to interstate transmis-
sion of power, with some changes and additions.
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commerce of power for ultimate public consumption or for
facilities or services furnished in connection with such trans-
mission, shall be just and reasonable.!

It is made unlawful

to diseriminate in rates, charges, or services with respect to
power transmitted in interstate commerce for ultimate public
consumption by making or giving any undue or unreasonable
preference or advantage to any particular person or locality
in any respect whatsoever or to subject any particular person
or locality to any undue or unreasonable prejudice or disad-
vantage in any respect whatsoever.

Abandonment of service in interstate commerce is per-
mitted only after the obtaining of a certificate of con-
venience and necessity.

The method of regulation is as follows:

A petition complaining as to rales, charges, or services
may be made by the commission upon its own motion, or may
be made, and filed with the commission, by any State com-
mission, or by a distributor, or by a substantial number of
consumers of the power involved (to be determined by the
commission in accordance with such regulations as it shall
prescribe). A petition for the abandonment of service may be
made, and filed with the commission, by any producer, trans-
mitter, or distributor. The commission shall refer any such
petition with respect to rates, charges, services, or abandon-
ment of service to an agency of the United States, to be
known as a joint board, composed of one representative from
each State in which the power involved is produced or con-
sumed, as determined by the commission. In the case of a
State having no State commission, the petition may be filed
by the governor. The representative of each State upon any

1 These provisions are found in sec. 31 of the bill.
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joint board shall be selected in such manmner as the State may
by law provide; except that if the State has no provision of
law for such selection, the representative of the State shall be
appointed by the State commission for that State, or if there
is no State commission, then by the governor of the State. A
joint board shall permit or may require any person, State
commission, or other State authority having an interest in
any proceeding before it to assert such interest by interven-
tion, and shall afford to all parties in inlerest in any such pro-
ceeding reasonable notice and opportunity for hearing. A
determination by a joint board shall be made upon a majority
vote of its members. The establishment of a joint board shall
be valid and the joint board may function notwithstanding
failure of any State to provide a representative thereon and
notwithstanding any vacancy in the joint board; except that
in case a majority of the States entitled to representation
upon a joint board fail to provide representatives thereon
within thirty days after the establishment of the board by the
commission, or in case the proceedings before or the determi-
nation of the joint board are delayed beyond such time as the
commission shall fix, then the commission shall take original
jurisdiction of the petition. and shall have the same powers
and duties with respect thereto as are in this section provided
as to joint boards.

It is further provided that if any party to the proceed-
ing files exceptions to the determination of lhe joint
board the commission shall take appellate jurisdiction.
It may hear additional evidence after notice to the par-
ties and the state commissions involved.

Another important provision is that the commission
and the joint boards shall utilize to the fullest extent
practicable reports, records, data, and information in
the hands of the state commissions.

The jurisdiction of the states is safeguarded in two
ways. In the first place, it is stated that
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Nothing in this Act shall be construed to authorize the com-
mission or any joint board to regulate rates, charges, or
services for or in connection with the generation, transmis-
sion, sale, distribution, and/or delivery of power which does
not enter into or become a part of interstate commerce,
whether for the purpose of removing discrimination against
interstate commerce or for any other purpose.

In the second place, it is provided as follows:

Notwithstanding the foregoing provisions of this section,
nothing therein shall be construed to abridge the jurisdiction
or authority of any State to regulate, to the same extent as if
this Act had not been passed, the rates and charges for the
sale to consumers within the State of any power transmitted
in interstate commerce, service to consumers with respect to
such power, or the abandonment of any power service to con-
sumers, unless a substantial number of the consumers of such
power (to be determined by the commission in accordance
with such regulations as it shall prescribe) file with the com-
mission a petition requesting Federal regulation of such rates,
charges, and service under this section. Upon the filing of
any such pelition the foregoing subsections shall apply with
respect to such rates, charges, and service, and such petition
shall have the same effect as a petition of a State commission
under subsection (b) of this section.

The remaining sections of the bill are not important
for this discussion.

The Couzens bill, against which the National Asso-
ciation of Railroad and Utilities Commissioners passed
a unanimous resolution,! was characterized by a former
Vice-President of the Association as one of the most
insidious pieces of legislation offered in Congress in the
past quarter-century.? The state commissions object

t United States Daily, November 18, 1929.

2 Ibid., December 11, 1929. Statement of Harvey H. Hannah. Mr. Han-
nah is now President of the Association.
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most strongly to those provisions dealing with the regu-
lation of the telephone and electric power industries.!
It is not easy at first sight to account for the unanimity
and the vigor of their opposition. The reasons advanced
in their resolutions provide an interesting and striking
illustration of the way in which the old dogmas of state
sovereignty and the natural right of self-government
can be employed even at this date.? In a sense, this

1 See article of John E. Benton, General Counsel of the Association,
“Why the State Commissions Oppose the Couzens Bill,” P. U. Fortnightly,
Vol. V (January 9, 1930), No. 1, pp. 3-14. Mr. Benton says that there is no
objection to federal control over radio transmission, and very little as to
telegraph companies. The resolutions of the National Association and of the
Kentucky, Washington, Maryland, Idaho, Wisconsin, and Minnesota com-
missions all single out for special criticism federal regulation of telephones
and power. See below for citations. See also Harold E. West, Chairman of
the Maryland Commission, “ The Menace of the Couzens Bill,” P. U. Fort-
nightly, Vol. VI (November 13, 1930), No. 10, p. 579, and statement of
Harvey H. Hannah, Chairman of the Tennessee Commission and recently
elected President of the National Association, in United States Daily, De-
cember 22, 1930.

2 See the following resolutions, all taken from the United States Daily.
The Connecticut P. U. C., endorsed by Governor Trumbull, says that these
matters are all naturally in the control of the states, and that the bill is an
invasion of state rights (November 4, 1929); the Kentucky commission,
which has no jurisdiction over electric light and power companies, calls on its
representatives “to stand by, defending the rights of Kentucky and her
sovereignty . . .”” (November 16, 1929); the South Dakota Board of Railroad
Commissioners, which is in the same situation, says that state regulation
should not be precluded by uncalled for federal action (December 9, 1929);
the North Dakota Board and the Indiana P.S. C. protest the invasion of
state rights (November 30, 1929); the same protestations are made by the
commissions of Arizona, Maine, and Louisiana (December 4, 1929); the
most striking of all is the statement of the Director of the Department of
Public Works of the state of Washington: “The bill is unethical and un-
American. It ignores the first constitutional privilege of State sovereignty —
the State’s right to take care of its own affairs. Self government is a funda-
mental recognized right. This bill sets up an alien regulation which will re-
sult in the ultimate extinction of local State independence™ .(December 2,
1929). The commissions of Maryland, New Hampshire, Idaho, Wisconsin,
and Minnesota are content with the argument that the telephone and power
industries are essentially intrastate and that federal regulation is unnecessary
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really is the explanation of their hostility. It is admitted
by the General Counsel of the National Association that
the degree of federal jurisdiction as outlined in the bill
is very limited.! The commissions are opposed, not to
this particular measure, but to any provision for federal
regulation. The General Counsel describes the situation
perfectly when he states that the real reason for the
opposition of the commissioners is that many of them
were officials at the time of the passage of the 1920
Transportation Act.? They sincerely believe that the
assumption of any regulatory jurisdiction whatever
upon the part of the federal government over interstate
transmission of electric power will be the beginning of
the end insofar as state control is concerned. The pro-
vision of paragraph (h) of Section 47, that state control
will not be affected as to the local distribution of inter-
state power, is said to be practically nullified by the
qualification that “a substantial number” of the con-
sumers may petition for federal regulation.? From this
point, the federal commission will assume jurisdiction
over purely intrastate commerce, on the ground that in
this way only can interstate commerce be adequately
regulated. The inevitable result of giving the federal
commission rate-making power over interstate com-
merce in electric power, says Mr. Benton, will be prac-
(January 28, 1930). Similar statements were made by the Vermont Com-
mission (February 10, 1930), the North Carolina and Kansas commissions
(February 18, 1980), and the Nebraska Commission (February 14, 1980).
The only commission ready to admit the possibility that federal regulation
might become necessary was the Colorado Commission, which added, how-
ever, that the time had not yet come (November 16, 1929).
v P. U. Fortnightly, Vol. V (January 9, 1930), No. 1, p. 12.

2 Ibid., p. 4.
3 Ibid., p. 13



PROPOSED METHODS OF REGULATION 191

tically exclusive federal control, because of the principle
of federal supremacy.!

This argument assumes, of course, that the federal
tribunal is going to lay hands on every weapon which
may aid it in extending its jurisdiction, and that the
courts will sanction this invasion of state rights. It
assumes, in other words, that the disposition of a busi-
ness which is 85 per cent intrastate and 15 per cent inter-
state will be the same as of a business which is perhaps
85 per cent interstate and 15 per cent intrastate. Such
a result would be disastrous, but it is not the foregone
conclusion that it is said to be. The Federal Power
Commission has certainly never attempted to stretch in
the slightest its rate-making powers, and the reasons
given were precisely that the matter was essentially
local, and that federal jurisdiction should be confined to
filling the gaps left by state regulation. It must be
recognized that a different system of regulation must be
devised for the electric power problem, as well as for
motor bus regulation, than that adopted for the problem
of railroad transportation. But the ultimate solution of
this problem cannot be to leave it entirely to the states
because of the fear that the federal government will go
too far. What is needed is a system which will utilize to
the greatest extent possible existing agencies of control
and which at the same time will remedy the defects in-
herent in the present system.

The Couzens bill should be regarded, not as an n-
sidious measure designed to strip from the states their
control over their utilities, but as a praiseworthy at-
tempt to provide for a new type of federal regulation.

! Ibid., p. 14.
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The method of joint boards is probably more suited to
this subject than regional compacts or regional federal
agencies, as proposed by Mr. Mosher. In this respect,
however, the Couzens bill might meet with difficulties.
It is like the other proposals in that it provides an addi-
tional agency, which in this case it definitely linked with
the federal administrative system, but which is not so
surely cobrdinated with the state commissions. What
is essentially required in this problem is the cooperation
of the state commissions with a federal tribunal. It is
by no means certain that this cogperation can best be
secured by the interposition of a new local federal
agency. Why not utilize the state commissions them-
selves? It has been pointed out that there are legal
difficulties in the way of this method. The state com-
missions cannot be compelled to act as federal agencies
if they do not wish to. On the other hand, if they were
given sufficient jurisdiction to assure them of real con-
trol there is little doubt but that they would welcome
this position. From the standpoint of the Federal Con-
stitution, there does not seem to be any obstacle to this
procedure. Itisnow well settled that the federal govern-
ment may, where not prohibited by a state, use state
courts, judges, and other officials in the enforcement of
federal laws.!

! For a most interesting discussion of the alternative methods of regional
boards and the use of state commissions as federal agencies in regard to the
transportation problem see George G. Reynolds, The Distribution of Power
to Regulate Interstate Carriers Between the Nation and the Stales (1928),
pp. 382 fi. It is pointed out here that state officers have aided in the enforce-
ment of federal laws relating to the return of fugitive slaves, compulsory
military service, eminent domain proceedings, the naturalization of aliens,
and the liability of employers for death or injury to their employees.
(Page 391.)
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It might also be well to change somewhat the method
by which the Couzens bill provides for the assumption
by the federal authority of jurisdiction over rates and
service to consumers of interstate power. Although it
has been contended here that some federal control
should be exercised, it seems desirable to confine that
control to cases of non-action, conflict, or discrimina-
tion in state action. The blanket provision in the Cou-
zens bill that an appeal may be taken to the federal
agency whenever a substantial number of consumers
petition for federal regulation is somewhat too wide. It
might be provided in this connection that, where state
regulation existed, application to the federal agency
could be made only on the grounds that rates or service
were discriminatory, not as between consumers in the
same state, but as between consumers in different states.
Where no state agency had authority to regulate rates
in a state, federal jurisdiction should be exercised upon
petition by consumers, a company, or another state
commission. In such ecases the federal commission
would take original jurisdiction, acting in codperation
with the commission of the other state affected by the
interstate transmission.

It would be unwise and unprofitable to enter here into
a prolonged discussion of the ideal solution of this prob-
lem. Certain conclusions can be drawn as to the defects
in the existing scheme of regulation. It can be stated
with conviction that the interstate transactions of oper-
ating electric utilities cannot be adequately controlled
by any system which does not provide for the regulation
of the rates, service, and security issues of any company
engaged in the interstate transmission of electric power,
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insofar as such control is necessary to the regulation of
interstate commerce, in the following circumstances:

(1) Whenever one of the states directly affected by
an Interstate transaction has no commission or other
authority having jurisdiction over rates, service, and
security issues within the state.

(2) Whenever the commissions of the states affected
by an interstate transaction cannot come to an agree-
ment as to an application requiring the approval of each.

(8) Whenever charges of discrimination are made as
tegards service and rates for consumers in different
states.

(4) Whenever the states directly affected by an inter-
state transaction are legally inhibited from exercising
jurisdiction by virtue of the commerce clause of the
Federal Constitution.

No such certainty can possibly exist as to the ma-
chinery of administration which is best adapted to
meet these requirements. Several principles have been
suggested which ought to be given weight in forming
any system of regulation. There is one which cannot be
stated too frequently nor too emphatically. The solu-
tion proposed must recognize that this problem is
neither national nor state. As evident as that may ap-
pear to be, it has only too rarely been observed. In the
regulation of the transmission of electric power, as in
the case of motor bus transportation, we are confronted
with a problem which calls for a different mechanism
than has yet been employed. There is a brilliant para-
graph in an article already referred to which ought to be
the starting point for anyone attacking this and similar
problems.
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We must face, therefore, two sets of legal authorities —
the individual States and the United States — with their re-
spective fields of action not definitively delimited by law and
yet constantly interacting in fact, particularly in crucial legis-
lative areas. The challenge of the situation is to make legal
accommodations of these practical impingements. Inasmuch
as there are these two categories of law-making agencies,
State and Nation, the solution of the problem has usually
been conceived in terms of exclusive duality. Evils calling for
legislative redress, recognized subjects of administrative con-
trol, governmental promotion of social ends, have throughout
our history divided men into two hostile camps, those seeking
relief through State action and those appealing for national
intervention. As a result legal inventiveness has been curbed
and its resources largely confined to an untrue antithesis. The
combined legislative powers of Congress and of the several
States permit a wide range of permutations and combinations
for governmental action. Until very recently these poten-
tialities have been left largely unexplored. Political energy
has been expended on sterile controversy over supposedly
exclusive alternatives instead of utilized for fashioning new
instruments adapted to new siluations. Our rapid industrial-
ization is generating an insistent variety of interaction in the
affairs of the several States. The exclusiveness of the tradi-
tional choice in governmental intervention is becoming corre-
spondingly inadequate. Creativeness is called for to devise
a great variety of legal alternatives to cope with the diverse
forms of interstate interests.

In the five years which have passed since that para-
graph was written there has in some respects been fruit-
ful appreciation of what was there said. Of creative
proposals there have been many. Interstate compacts,
federal control with regional decentralization, joint
boards as federal agencies, federal and state cobperation

1 Frankfurter and Landis, op. cit., p. 687.
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with state commissions as federal agencies — all of these
proposals are a result of insight into the real character
of the problem of regulation of the transmission of elec-
tric power. On the other hand, those who from their
position and from their wealth of experience in this field
are best fitted to act as the leaders in the solution of this
problem, the state utility commissioners, are precisely
those who conceive the solution of the problem in terms
of exclusive duality. In taking a position of unequivocal
and unrelenting opposition to any system devised calling
for any assertion whatever of federal control they bid
fair to retard seriously the efforts of those who are work-
ing towards a compromise plan. The state commission-
ers are crying state rights and state control in the face
of an economie situation which demands codperation
among the states and between the states and the federal
government. Codperation among the states is unques-
tionably the greatest present need. But the economic
and legal situations are such that there must be a modi-
cum of federal control. With respect to operating com-
panies and their interstate transactions, at least, it
would appear that this federal control could be most
effectively exercised through the medium of the existing
state commissions, with final authority in certain cases
vested in a central federal tribunal, acting insofar as
possible in coSperation with the state commissions.
The greatest danger is that the states will not co-
operate. If their commissions, as federal agencies, are
given substantial control, and not merely advisory or
testimonial functions, the incentive to codperate will be
great. If they maintain their present attitude, or if co-
operative action proves to be too cumbersome, a more
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centralized system of federal regulation will certainly be
the ultimate result. In their assumption that the electric
power problem is a state problem, because primarily
local in nature, the states see only the exclusive duality
of federal or state control. Their uncompromising atti-
tude is to be regretted, not so much because it is respon-
sible for temporary ineffectiveness in the regulation of
an important element in the business of a great public
utility, but because it will if maintained prevent a most
hopeful and necessary experimentation in administra-
tive mechanism.
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