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PREFACE.

OO

An spology is hardly needed for writing a commentary on the
Punjab Alienation of Land Aet as apart from the intrinsic import-
ante of the subject the best known book on the subject thet of
Sir Shadi Lal's has been long out of pint, its last elition having
been published in 1907. Many changes have taken place since
then, A number of rules, notifications have been promulgated by
tha Exceutiva Government as Well as the IFinancial Commissioners
snd it isno easy task for the busy lawyer or the student of law
to find the rales bearing on the subjest. The Highest Courts of
the Province have also been busy interpreting the various provi-
glons of the Aet and & fair amount of csse law bearing on the
subject has found its way into the law reports. It has been my
endeavour to colleet all this materisl and to present it in an
nocessible form to the busy lawyer and the student of law. Itis
hoped fhat the book will be found useful by members of the Judiciary
a8 woll as Revonue Officers,

In the various Appendices to the book I have collected the
rolevant rules and notifications efc. bearing on the subject.

The Supplement contains the Punjab Redemption of Mortgages
Act, 1918, Land Conditional Sales Regulation, (Bengal), 1798, and
the Land Redemption and Foreclosure Begulation (Bengal), 1806,
with case law thereon upto the end of Decomber 1928,

No pains have been spared to make the book exhauslive,

In the end I eannot omib to exprews s sense of grafitude to
Lala Jagsn Nath, Aggarwal, M. A, Vakil High Court, Lahore for
the valuable suggestions made by him.

JurLuxour Ciry,
} NIHAL CHAND ANAND,

15th Janucry, 1024,
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265
207

209

274

284



ADDENDA.

[PRNY, PRSS
Note, -Deersons vefereed 10w the mldenda ave noled iv the Table of Cases.

Page 5 after line 15 from the top add.—~But the Act does apply
to & case whore serviee of notice of foreclosure is effected within one
year bafore the Aet came into foree. The proceedings for the enfuree-
ment of forealosure of mortgage comprising & stipulaiion of conditional
sale remain pending until the year of grace hes expired. Bujrang
Das v. Ghani Ram, All India Reporter, 1923 (Lab.) 299,

Page 5 Applicability. North-West Frontier Provinge.—
The Punjab Alienation of Land Act was with certain modifieations
made applicable to the Fronijer Province by Regulation 1 of 1904,
which oame into forece on the 11th June 1904 and which ruas as
follows :—

Regulation No. 1 of 1904,

A Ropulation fo provule fur covtai muxlifientions fn the Ponjab Alienation of Loud Act,
1900, i w0 g as il extends fu the North-Wesd Frontier Provinee; It v hexehy enpeled as
Tollows : —

1. ‘The said At <hall, fu se for ag 0 extends fo the «nld Pravinee, be modified as
follows, nanely t—

{7) Heation 2, clause (1), seetron 8, sul-eetion (1), clan-e (), and the proviso to scetion 3,
subgeetion (1) shall be omiited, pnd
(f) in section 2, clnose (3), nfter obeclanse (o). the following sub-cluase shall be

adiled, namely — .

") nuy rights of ocecupaucy sespived wider the Puujab Tonaney deh, 1887, the
Hazarn Tennney Kegulelion, 1887, or the Agror Vulley Regulution, 1891, as the case may be."

Page 13, line 7 from bottom, add—(6) land used for manufacture
of salt petre. Seth Kavori Mol v. Wasawa, All India Reporter, 1928
(Lah.) 462,

Page 13. Agricultural land.—Though a plot of land is
assesged to land revenus it does not hecome an agricultural land
unless the plot is proved as occupied or let for agrieuliural purpose
or "purposes sub-gervient to agrisulture, Mohammad Seid v. Shuh
Nowas, 80 1, O, 580 (Lah.).

Page 45, Effeot of notification not retrospective. 4
mortgage effected by a member of a hureshi tribe prior to the date
when the hurashis were notified as agriculturists under the Punjab



Alionation of Land Act ean bo givon offesh to in n unit filad subsogquont
to thoe said notification (No, 44, dated 4th Blurch 1911) hy which
the hureshiz were ineluded in the lisk of agrieultnral tribos,  Miran
Dalhsh v. Milkhi Bam, All India Reportur, 19233, (Lah,) 673,

Page 67. Right of tho Official Recsivor to rodeam,—Thers
was a mottgage in the form permitied by seetion G (1) (u) of the Aliena-
tion of Land Aet The mortgngor beeawme insolvent and the official
receiver applied for redemption of the land nuder section 7 (3) of the
Agt, Held, by the Financial Commissioner that the official receiver is in
the position of the mortgagor and is clearly the representative of
the mortgagor. So far 18 the mortgagor's rights vest in the offieial
ressiver, the official receiver is compatent to enforce them, and his

application to redeem the land is quite valid, Lala Deoki Nandan
v, Budh Ram, 2 Lahore Law Times 15.

Page 288. Post dlem Interest.—(1) When the mortgage deed
containg no express stipalation for the payment of interest after the
due date, the corroot rule is that the law raises no presumption either
in favor of or against sn implied intention to pay intorest after the
due date. If the Court reaches the conclusion that thore is meither
an express nor an implied covenant for payment of interost after due
date, then the mortgagee cannot recover interest, as sush, aftor that
date. The mortgagee is however entitled to dumages on sccount of
the failure of the debtor to pay the debt at the slipulated time. The
meaeure of damages would prima facic be the same ns the xate of
interest agreed upon, but the Court has discretion to reduse the
rate, if it is found to be unusual. As regards the period for
which interest by way of damages can be resovered, if the
mortgages invokes the assistance of the Court in the eapacity
of plaintiff he ean recover damages only for the period prescribed
by the law of limitation for a suit for compensabion for
the breach of the contract, 1f on the other hand he happens to be
s defendant, he is entitled to recover damages for the entire period
during which the prineipal sum hes remaived unpaid. Motan Mal
v. Muhammad, Bakhsh, 1. L, R, 8 Lahore 200, (F, B.) {2) In the case
of martgages comprising a stipulation of conditional sale, a covenant
to pay post diem intereat up to the date of redemption must be implied
unless there ars very etrong vessons to the contrary, Ram Swrn Das
v. Mula, T L. B. 4 Lsh, 848.



(%)

Page 377. 8ection 12, Dismissal of application for
redemption-Limitation for a regular sult.~An applieation by
a mortgagor for redemption of & mortgage under the provisions of
the Punjab Redawmption of Mortgages Aet having bean dismissed by
the Collcator under Section 9 of the Act, on the ground that the elaim
wos barred by limitation, the mortgagor bronght a regular suit
in the Civil Court for redemption of the mortgage. Held, that the
suit was practically one under section 12 of the Act to set aside the
order of the Collector and fall within the purview of article 14 of
sohedule 1 to the Indian Limitation Act sand having heen brought
after one year from the date of the Collector's order, was barred by
time, Ram Chand v. Kaurs, 75 1. C, 885,

e D e






CORRIGENDA.
AQT

Page 13, last line réad record for ecord,

25, line 14 from bottom read welfare for walfare,

31, last name of tribe read Pathan for Patn.

85, Foot note, add 1 befora last line,

40, line 5 from top, read alienations for abenations,
45, line 15 from top, read mortgagor for mortgager,

n 17 from bottom, réad mortgagor for morigagee,

86,
10,
79,
7,
102,
108,
108,
119,

»

»

»

»

1"

3 n n n
6 " "
10 ,, ’ "
15 {rom top "
10 ,, "
7 from botbom, ,,
4 from top "

14 {rom bottom, ,,
18 from top "

plaintiffs’ for plaintiff's,

gection for seetion,

refused for renfused,

agreen for agree,

origival for origica.
Commissioner's for Commssionor’s,
Chief Court for Court,

Phumun for Phnman,

disposau of for disposed,

APPENDICES.

Page 120, line 16 {rom top alter the words stamp duty add as is noi
in excess of the Stamp duty.

w9 from top read alienation for alientation,

n 8 from bottom read equitable for equitale,

» @ from top delete act.

» 12 from bottom read 1900 for 1910,

124,
131,
133,
184,
188,
140,
140,
144,
148,

1561,
153,

»n 7 ”» n
7 19 ” n
» 8 [rom top
n 17 1" n

Shahpur column 2
151, line 17 from bop

n 17 n 14
H 11 ” H

register for rigister.
geparate for separte,
alienation for abenation.
tribes for tibes,

Abir above Arain.
Sheikhs for Seikhs.
tribe for trible.

thereof for therof,



& meup auwa s st UL VERELN 1OF MOrh{Engnsed.
167, line 15 from top  vead or for of,

1

n

”

159,
169,
102,
931,

w 18 4 » L for lu,

o 1, yw  toynires for require,

»n 6 " n  H8d fm' BOM,

" 7 [T n 23rd ﬁl'l‘ 936h,
SUPPLEMENT.

Page 278, Jine 9 from botbom mend in deposit for eposit,

M

276,

w19 from top » were for was,

282, margin read Reg. 1 of 1798 for Reg. 2 of 1808,
233 to 288 margin read Reg. 17 for Reg, 2.
298, line 11 from top  read was for wos

296,
308,
309,

» 12 from bottom ,, or for on.
" 11 n " i Xvii fO‘I‘ XVI,
’ 5 » 3 " ﬁhe fm‘ he.
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16, Execution sale of laud forbidden.
17. Registration,
18. Record-ofrights and annual record.

19. Application of certain provisions of the Punjab Land
Revenue Act, 1887,

20  Appearance of legal practitioners forbidden.
21. Jurisdiction of Civil Courts excluded.

21.-A. Civil Court to send copy of decree or order to
Deputy Commissioner.

Action to be taken by Deputy Commissioner when
decrea or order passed contrary to A.ot.

22, Addition to section 77, Act XVI, 1887,

28. Exercise of powers of Deputy Commissioner,
24, Exemption,

25, Power to make rules.



ACT No. XIIT OF 1900

Pasawn ny man Govenxon-Gumnnan of I¥oia 1x Covrott.

Reoeinad the wssent of the Govermor-Glenerul on the 19tk
Octobar, (900

An Act to amend the law relating to agricultural
land in the Punjab.

| A~ moilited up 1o date |

Whaenzas il is expedient to amend the law
velating to agricultma! land in the Punjab ; Tt is
hereby enacted as follows -

1.~=Preliminary.

1. (1) This Acl may be called the Punjsb
Alienation of Liand Aet, {100,

(2) It exteuds to all the teritories for the time
being adwinistersd by the Lieutenunt*-Crovernor of
the Punjab ; and

(%) It shall come into force on such day as the
Grovernor-Greneral in Couneil may, by notification
in the Gaz:tte of India, dirvect.

NOTES.

Daite of enforcement of the Act.—The Act No. X171
of 1900 was frat brought into force by Panjab Government
notification No. 20 8, dated 22nd May 1901, from st June
1901, By & subsequent notifieation of the Clovernor<General
in Conneil, No. 1243+, dated 8th June 1901, the date of ita
coming into force was declared to be Sth June 1901, and hy

" T#iigt sep Govoramant of Tudin Act, 1919 (9 & 10 Geo, 5, Ch. 101,
seoting. § by which the proviee of Punjab shall be governed by o govornon,
t4ea Agpuacix 1T of this book,

Shorr  title,
oxtont and
Lommenes-
ment,



Snc. 1.

(2)

Punjab Government notifieation No, 178 8,, datwl 11th June
1901, the first named notification of that Govarnment was
cancelled. The date of enforecment of the Ach in thus the
8th June 190L. Jagun Nuth v, Fuzle, T\ B 206 of 1902,
p. 103,

Object of the Act. (1) As cxpluined by the Finan-
cial Commissioner in Sukhbashi Liwm vs, Akbue Shak, P. R.
No. 6 of 1903 (Rev.), though the Act is restristive and by
design in conflict with the usual principle that slisnations
are aconomically for the good of both parties and teud to
bring lands into the hands which ean maka best nse of them
but the objects of the Act ure to encourage thrift and prevent
the extravagaunce which excessive credit suggests anil
facilitates and also to protect the ignorant vamindars agaiost
the wiles of tho wousy-lewler, (2) Held,in Jehan Khan o,
Dalls Bosn, ¥, R 142 of 10807, thab the object of the Astis
not to prevent mony-lenders from recovaring sume jointly
due to them by any legal mesns in their powers, and if they
can induce on agricaltarest to puy off'a dobt due $o them
and to take & mortgage from their debtor na security lov
himself there is nothing in the Acb to prevent such n course,
A Civil Court hays no power to deeline to enforeo n sontraet
which is legal and binding in every respect on thu faco of
ib as befween the parties on o mere assunpbion that in
reality it is intended for the benefit of s third parson agsinst
whom » stetutory prohibition to enter into such countruch
exiats, . See to the sune effect, Muzaffur Khan v, Waisubhi
BRam, 2. L. B. 4 of 1916, Huider v. Foieh Knon, P. T, 1
110 of 1916, and Ladha Singh v. Ahmed ¥ar, 60 I, C, 468,

Policy of the Act. The position was ut last accepted
thab the roob of the evil wasto be found in the inflation of
the peasant-owner’s credit, and that the only hope of cheaking

-it lay in leasening his powers of borrowing by imposing legsl

restriotions on the sale and mortgage ofland, This polioy
was embodied in the Punjob Alienation of Land Aet. Ty
-Punjub Land Adminigivaiion Manual para 14

~ Beope of the Act. Tho Act came inlo force on the

i

8th of Juno 1901, 1§ oxtonds to the whole of the Punjab but ;

"+ power is given to uxowpt by notifieation any aves, porsen or
H



(%)

elnss of persona wholly or partially from its operation. 'The
only exempted distriet is Simla, but all Munieipal and
Cantonmont arcas in other districts have been exeluded from
the operution of the provisions restristing freedom of
transfor, Tho Act has been held to apply to the righta of
occupsney tenants as well as to those of land owners. It
classifies alienations as * permancnt ” and ¢ temporary ",
The former includes snles, exchangus, gifts, and wills ; the
latter mortgages and leases The Pumjnd Land Adminds-
travion Manual pare 95,

Limitations of the Act.—It is only in the case of
permanent alienationa that & reference is required by Aot
XIII of 1900 and the rules thersunder, to be made to the
Deputy Commissioner. Txcepl aa regardy conditions intended
to aperate hy way of conditional sale (seetion 9 (2) and (8) )
and salo, in exeeution of decres, of land belonging to
members of agricultural tribes (section 16 (1)), the Actis
nol retrospective in ils effoet, If the permanent alisnation
wus completed bofore Jnne 8th, 1901, there i3 no need to
rofer bhe ease to the Doputy Commissioner at all. U, how-
avev, i refersnce is made, the Depuly Commissioner should
deal with it on the prineiple that no objection is to be
raised to the mutation on any ground arieing out of Act
XIII of 1900, inssmuch as that Aet daes not apply to the

oase. Finanoiul Commissioner's standing order No. I
nare 83,

Change effected by the Act.—The canses which
led to the passing of the Punjab Alienation of Land Act
(No, XIII of 1900) have already® been explained. The
direct restraints which it has imposed on freedom of transfer
maveno parallel in the previous revenue history of the
Punjab, or indeed of any other Indian provines. It must
be regarded as & bold experiment demanded by the emer-
gence of a gravo social avil. 'The change which it has
offocted in the tenure of land in the Punjab is far reaching.
The Punjab Land Administration Munual para 24

¥Ses paragraphs 4 Lo 14 of Punjab Lend Admiulsization Manyal,

Sro. 1.
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(%)
Applicahility of the Aet.—The Act iloos not upply

to ={ )—Suit for posseasion by o morlgugee on hroueh of a
conditivn o sureender poession e defowlt 1o puy cevurin
instalments, by ubundoning two other clanses intnnded o
opavate by wey of conditional cule The plaintitt sued for
posseseion ng morbgugoe on & worlgaye deed dated 27th
Tune 1897 which provided inter alis that it cortain instal-
ments were not paid the mortgugee could {ake possossion.
The deed contained alwo two other cluuses intended to
operato by way of conditional sale Held, that in cases
in which the plaintiff not only did not sue on the clause
regarding conditional sale bnl surrenders that condition
altogether aud agroes of his own motion Lo have it struck
out, the mortgage would cease to he ouo ineluding such
s clause. Nurain Singh o, Hayat, P, R, 20 of 1908,

(&) Hwil Jor possesion on allegation of an already
complated, foreclosura and vesled propristary vights. Held,
that when in the ease of & mortgage contnining & clanee
operating by way of conditional ale, a snit for possession ia
brought on the allegation that proceedings under Regulation
XVII of 1806 have heen validly coneluded nnd the proprie-
tary title of the conditional vendes has vested in the plaintift
bofora the Alienation of Land Aet camoe into foves, it is
the duty of Civil Court to try the cuse and to pnes a deeree
doereeing or dismissing the claim in whole or part as may
be nocesrary. Ram Nath o, Kerori Mal, P. R. 88 of
1904, A#far Singh o Ralls Ram, P. R 103 of 1901,
(F. B), Nareim Singh o. Hayat, D. B 20 of 1903 cited
and followed, Bodh Raj v. Faiz Bakh.h, ¥ R. 91 of 1908,
disapproved.  Melw Ram v. Kiman, P. 1. 38 of 1905,

(8) Suiton o morigage by way of conditional sals
effected by « parson other than o member of un agriouliural
tribe. eld, that the Punjab alienation of Land Act doés
nob apply to proceedings institated afler the Act came into
force, for the enforcement of & mortgnge by way of con-
ditional sale executed hy & person who is not a momber of
an agricultural tribe. Kalu © Mona Mal, P. 1L, 64 of 1906,

(4) Agreements to sell land, evecuted before the Act
Held, \hsta suit for specific performance of a contraet



(5)

of eale of land ontered into per an agreoment dated the
17th Twnuary 1001, filed after the enforecsment of the
Punjab Alienation of land Act is waiatninable nnd pos. es-
gionol the land can be allowed to the plaintiff without
regard to the provisions of the Aet which has unob retrospec-
tive offect  Twri Chand v, Burw MNal, P. 1. R, 27 of 1006.

(8) Suit for possession of land purchussd hefore the
Aot.  ITeld, that the provisions of the Punjab Alienation of
land Act do nat apply to u sail of u vendes for possession
of land, where the properby was conveyod by the defendant
to him (vendes) and the right to claim possession
had acerued long before that Act came into operation.
Ram Nath «. Kervrt Mal, 38 P. R, of 1904 and Nathu Lol

0. Jafur, 207, K. of 1905 referred to, Sunder Lal o
Ram Singh, P.R. 100of 1907,

Effect of the Act upon i-~(1) Sale of land in
ewsoution of de:res, mot confirmed wnder Seation 376 Uivil
Procadure Cods, befors the Aot  Held, that where a sale of
land belonging to & member of an agricultaral tribe, in
axecution of a decres was not confirmed under the provisions
of Section 816, Civil Procedure Code, Acl XIV of 1582,
before the Punjab Alienation of Lund Act came into foree,
the salawas barred by Section 16 of that Act. Ghulam
Qadir Khun v, Bawa Gurbakheh Singh, P. R. 45 of 1002.*

(2) Rights of pre-emption wnder the Punjob Laws fdl
(Aot IV of 187%). A member of an agricultural tribe sold
his share in & joint khata to a non-proprieter in the
village hnt who helonged to the same agricultural group
as the vendor and one of the co-sharers in the khata
comprising the land ssld who was not o member of
an agriculbural tribe, brought a suit for pre-emption. Held,

that the plaintiff’s right of pre-emption which he pos-ssged

¥Buk see the subseguent chonge  introduewd by Seetion G of the Crvil
Procedure Code, Act V of 1808, by winch the property ~old shull he deemed
to have vested m the pwchaser from the time when the propeity 1s sold and
not from the time when the sale hecomes absolute,

Sre. 1.
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Swo. 1. under tne Ponjab Taws Ack hay bewn shroguted hy (e
provisions of the Punjuh Alienation of Lawd Vet by ronson
of his being nefther an ageicullavisl in tha village nor s
wember of an agrieultural tribe aned that ho way nob enbisled
to mainbnin his suit.  Held Jurihor, that Lhe Funjab
Alienation of fand Aet being & speeinl law must be troated
as repealing the provieus genorsl statute profente by im-
plieation. Parma Nuwld v, Ghulam  Fuoteme, PR, 15 of
1905,

() The personal lLishility of the representatives of o
decaused agriculturist. eld, thal the wmere fuct that the
property of the decensed which camme into the hands of his
reprosontatives wns nol linble to bo seizad under the Punjab
Alienation of Land Act duss nol emtitle a detree-holder to
expeuto his deeren againsl the private property of bhe legal
vepresentalives, Rum Gopal v Huwjus, I B 123 of 1904,

(1) Covenant fo convey lund in futurg on the happen-
ing of o eordatn eondingeney. A covenant by o vondor that
he would convoy nn equal ares o land in ewso tho vendee
way dispossessed of the plobs acbually conveyod, is nob
an clienntion in pracsenti but an ngrevmont Lo convey in
future and is offected by Section 3. Fuliira MHul v, Nubbu,
P. L. R, 166 of 1915,

(6) The enempled areu trumufored from one district fv
another. On 1st Novoiaber 1901 the Atlosk Tahsil way
transforved from Hazars disirict which was exempted from
the operation of the Punjab Land Alieuation Ast, to Hawal-
pindi district. On 20th Fanuary 1092, village Kot Sundke
{Attock Tuhsil) wos sold by the Assistant Uollector, Adtock,
st a public anction to one of the deerep-holders in exeoution
of cerlain decrves, held by thun against the judgment-debtor,
a Khntlor  The executing court declined 6> confirm the
sale on the ground that as the Aet way in foree in the
Attock Tabsil and applicable to the judgment-debtor, the
land could nol be sold under Seelion 16 of the Aet. Held,
that as an area transferred from one distriet to another,
doss nob, by mere act of lransfer become subject to all
the laws aurrent in the distriet 1o which it is transferred,



L)

but, in the absenco of uny lawful authority imposing a
now law, remsing under Lhe law of thoe disteist from which
it is trausforred, Lhe Lrnneler ol the Albock Tahsil from
Huzora to Rawalpindi on 1ot Novewber, 4psofusto, neither
uide Lhe Act applicable {o it nor had the oficet of deelaring
that bthe Khutbars of that  Tahsil wore nn agrienlturul
teibe,  Swedur Dost Mohwwmmad Khan v, Mussaiwmat  Tlhs
Khunam, £ P, W. R.p. (15,

16) Doswinsnts evavnlod before bub veyisiered ufter the
enforcement of the Act. TIn Lthe case ol Jocumenls com-
pubsorily registecable under scetion 17 of Ack XVI uf 1008
(Indian Registration Act) the {ranssctions to wlich they
relate cannot be deemad to be cowplete unless and until
such doonmenty are duly registered. If, howevor, such &
document i3 subseiuently registered, it will oporste from
the duts of ifs cosoudion, and nob from the date of its
registration (section 47 of Aeb NXVI of 1908), and, couse-
yuontly, il execuled before tho 8th June 1900, will o be
nffocted by the provisions of Act XITT of 1900, Finaneil
Commisgioner o Standing order No. !, f'ura 7.

(7} The procedure of tuil Gowrts, Hoo Financial Uom-
missioner’s Standing order Nu 1 perus 45 Lo 40.

2. In thiv Acl, unless there is any thinyg re-
vuguant in the subject or conlext,—

(1) [Repenled by Punjub Aot L of 1807, seetion #
@l

(2) all expressions which are defined by section
4 of the Punjab Tenaunoy Act, 1887, or by section 3
of the Punjub Land Revenue Act, 1887, shall, sabject
to the provisions of this Act, have the mesnings
assigned to them in the said sectious respectively ;
and the expressions * rocord-uf-rights” and  * annual
vacord ¥ shall have tho weanings assigned to thew
rogpectively in Chaptor IV of tho said last-mentioned
Act:

Sk, 2

DeBuitsons

XVIor 1687,

XVII of 1887,



(98 )

Sem 2 () the exprossion “land” means land which
18 not ocouplod a4 the site of any building in a town
or village and is ocenpiad or let for agrieultusl
purposes or for pueposes subserviont. to agriculture
or for pastars, and inelndoy---

(rs) the sites of buildings and other structures
on sueh land ;

(b} & share in the profits of an estate or holding;

(¢) any dues or any lixed percenlage of the
land-revenue payable by an inferior land.
owner tu a superior land-owner ;

(@) a right to veceive rent ; and

() any right to water eujoyed by the owner or
oceupior of land ag such ;

(f) any right of ocenpancy ;

(4 the oxpression pormsanent alienation’ in-
oludes sales, cxohanges, gifts, wills and granta of
oeoupancy rights :

(5) the expression “usufructuary mortgage” means
& mortgaze by which the mortgagor delivers possession
ofthe movtgaged land to the mortgagoe and anthorises
him to retain such possession until payment of the
mortgage-money, and to receive the rents aud profits
of the land and to appropriate them in lieu of inferest
ot in payment of the mortgage-money or partly in
lieu of interest and partly in payment of the
mortgage-money : and

(6) the expression “conditional sale” includes
sy agroement whereby in dafault of piyment of
the mortgage-monay or intereht ab a certain time
the land will be abaolutely ‘transferred to  the
morbgagae, :



(9)
NOTES.

Sub-section 1. (1) Legal Change. This sub-
seclion waa repaanled by the Punjab Alienation of Land
Amenduent Act, (No. L of 1907) Section 2 (1). The provi-
sions of this sub-section na originally passed, were—

(1) the expression ° agrieulburist” mesns o person
holdiag agrisullural lanl why either in his own name or
in the name of his aneastor in the mals line was recorded as
the ownor of lanl or as an heredibary tenant or as an
oceupancy tenant in auy ostate ab the first regular settle-
ment, or, if the ficst royalir sebtlement was made in or
since the yesr 1870, then at tho firat regular sabtlement or
at such previous setllement ns the Loeal Governmenl may,
by order in writing, determine:

Provided thab, il sinca tho making of any such settle-
mont & Oivil Court or other competent authority has before
the commencament of this Act decided fhat any person was
wrongly included in or omitled from the record thereof or
Lhat any right recorded in bhe rocord is orroneonaly stated,
this definition shall be construed withk dao regard to such
decision :

Provided also that the Local Govermwent, wish the
previous sanction of Lhe Governor-Genoral in Couneil, may,
by notifieation in the loonl official (tazolte, extend or restrict
thie definition so as to include any persons or classes of

persons in any part of the territories to which this At
extonds:

() Registration of deeds in favour of “‘agri-

oulturist.”” As the stalutory agriculturist has now been

abolished, any deed, whieh has hitherto been legal only on
the ground that it was in favour of & man who came within
the definition of *“agriculturist” in Aet XITI of 1900,
ghould not in future be accepted for registration, but should
be refurned to the presentor in accordance with Appendix
VII* of the Punjab Registralion Manual, 1910, Finencial
Oommissioner's Standing Order No. [ para I6.

* fen appendis LV of this haok,

Skc. 2.
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Sub-section 2 —Dufinilivus of wards and pliraseg
used in the Aet, a8 given iu the Punjab 'Tenancy and Land
Revenue Acty.

The Punjob Tenancy Aet, Section

(1) “rent” means whatevor is payable to o landlurd in
money, kind, or service by a ienant on aceount uf the use
or occupation of land held by hiw,

(2) “tenant” means a person who bolds land under
another person, and is, or but for & special coniract, would
be, liable {0 pay rent for that laud to that other person; hui
it does not include—

(4} an inferior land-owner, or

(b) a mortgagoe of the rights of a land-owmor, or

(d) o person to whom u holding has been transferred, or
an ostate or holding hay boon lot in farin, under
the Punjab Land Rovenue Ach, 1887, {for the
recovory of an areour of land-rovenue, vr ofa
sum recoverable as such an arveay, or

(d) a person who takes frora the Govormment & lenge of
unoceupied land for the purpose of subletting it :

(8) *Iandlord"” meand o person under whom & tenani
holds land, and to whom the lousnt is, cr bat for & special
contract would be, liable to pay rent for that land:

{4) *land-revenus” menns lend revenue ausessed under
any law for the time heing in force or assessable under
the Punjab Land Revonue Act, 1847, and includes—

(@) any rate imposed in vespeat of the increased valuo
of land due to irxigation, and

(0} any sum payable in respect of land, by way of quit
rent or of commutation for services, to the Gov.
erninent or to any person to whom the Government
has assigned the »ight to receive the payment:

(5) “rates” and “cesses” means rates and cesses

which are primarily payable by the landowners, and in
oludeg—



(1)

{a) Tepealed by Ach X11 of 1891,

(b) the loeal rates, if any, payable under the Punjab
Distriet Boards Aet, 1883, and any fee leviable
under section 33 of that At from lnndowners for
the usmo of, or bonefits derived from, such works
as are reforred to in soction 20, clauses (i) nnd
() of that Act;

(o) any annual rate chargeable on owners of landa
under geation 59 of bhe Northern India Canal and
Drainage Act, 1873;

{d) the zaildari and villags officer’s censes; and

(¢ sums payable on account of village exponses:

(6) “ revenue officer” or “revenue court” in any
provision of this Act, means a revenue officer or revenue court
having authority under this Aet to dischargs the functions
of a revenue officer or revenue court, as the ease may be,
under that provision:

(7) “legal ptactitionet” means any legal practitioner
within the meaning of the Legal Practitioners Aet, 1879,
excapt o mukhtar:

(8) * agricultural year” moans the year commeneing on
the 16th day of June, or on such other date as the Toeal
Government msy, by notifleation, appoint for any losal
area,

(9) “ notification,” means a notification published by
anthority of the Local Government in the official Gazette,

The Punjab Land Revenue Aot, Section 3.
(1) ‘¢ Estate ” menns any aroa—

(a) for which a separate record-of-rights has been
made ; or

(b) which has been separately assossed to land revenue,
or would have been so nssessed if the land-revenue
had not been released, compounded for, or re-
desmed ; or

{c) which the Laeal. Qovernment may, by geners]
rule or special order, declare to he an esbate,

Sro, 2.



(12)

Sre, 2, {2) * Holding " means a share or porlion of nn entate
held by one Inndowner or jointly by one or mere langd
awners,

(8) " RecordwofuRights,” The vecord-of-vights for an
enate shall inefode the following documents, namely =—
() ‘statements shawing, so far as may ba practicable,—~
(i) the persons who are landowners, tennuts, ov ag-
signees of land-revenuo in the eslate, or who
are entitled to rvceeive any of the rents,
profits, or preduce of the estate, or to ceeupy
land therein ;
(ii) the nalure and extenl of the interests of thoso
persons, and lhe condilions and liabilities
abtaching thevelo, and

(iii} the rond, land-revenuo, rates, cosses, or obhor
paymonts due from snd to each of those
persons und to the (yvornment ;

(h) » stotement of cusloms respecting rights and
linbilities in the estate;

(6) o map of the eslate ; nnd

() such other documonts as the Finandial Comiais-
gioner may with the previous sanction of the Loeal
Qovernment, preseribe. (Punjub Land Revenug
Adt, Seotion 31 (%))

(4) “Annual Record” (1) The colleotor shall canse to
be prepared by the patwari of each estale, yearly, or at such
other intervals as the Finencial Commissioner may pre-
geribs, au edifion of the record-of-rights amended in
accordance with the provisions of this ehapter (Chapter IV),

(%) This edition of the record-of-vights shall be ealleil
iho annual record for the estate, and shall comprise 1he
gtatementa mentioned in sub-geetion (2), elause (a), of geation
31, and sach other dveuments, it aay, as the Finaneial
Clommissioner may, with the previous sanelion of the loeal
{{overnment, prescribe,

(8) Tor the purposes of the proparation of the annual
acord, the co llector shall- canse to be kept up by the



(18

patwari of each estate a register of muiation and such other Sro. 2
rogisters a8 the Vioaneial Commissioner may prescribe. o
(The Punjab Jund Revenue Aet, Section 53),

Sub-section (3) Land.—No immoveable property
is offeeted by the Act, oxcept land as defined in seotion 2,
the definition being an amplification of thal eontained in
section 4 (1) of the Tenancy Acl. Financial Commissioner's
slanding order No. 1 para 4,

The word * lund ” inclades (1) Land occupied as fruit
gardens mnless it be the courtyard or compound of
house Jhanda Khaw v. Faleh Dim, P, R. 111 of 1890,
(2) Wells and lands attached to wells wheve used for Lhe
purpose of irrigating agrieuliural land. Dhant Khan v,
Mahinb Khan, P. B 40 of 1893, (3) The rights of &
usafeactuary morbgages of land. Sulh Bashs Rum v. Alber
Sheh, P. R G of 1008 (Rev). (4) Mukarvaridari {enure,
Guukara v, Harblaj, P. B. 18 of 1005 (5) Ghadér-
mumbin land outside the abadi and attached to n well
upon which khurlis ave builtand bhuse is stackel, Gondu
Simgh v. Nathe Singh, P, R. 12 of 1807. (8) The mortg-
ageo rights 4.6, right (o recover possession and profits of
land, Asn Singh v, Bule, P. R. 12 of 1811, (7) Ten ficlds,
Kaju Mal v. Saldg Ram, . R. 91 of 19190,

Buit it does not include (1) Canal water. Sultan Al Shah
v. Kodir Bakhsh, P. R, 1 of 1892, (2) Land reserved as
village grave yard. Iiuhi Bubhsh v. fulla, P. B 20 of
1892 (3) Reversionwy rights in land. Haider Khan v,
Al Albar Khan, P R 18 of 1897, (4) Water tank used
for watering cattle and exoavating earth fo make briks.
Tej Rom v, Tulei, P. B, 48 of 1898. (5) Site of & waler mill,
Mutsn Ui v. Snwan, P, R 41 of 1892, Furman Al Shak
v, Tmam Din, P, R, T7 of 1994, and Devle Jamln v, Hori
Ihis, P, T, R, 39 of 1012,

Clause (a). (1) The word “site” means not only
tho land actually under a building but also the ecurtyard
or the compound thereof. Jhamda HKhan v, Faleh Din,
P. R. 111 of 1890, (2) The words  other structures” in
clada the struclure of a well on tho land, Fmam Din
v. Mabka, P. R. 42 of 1891,



Swc. 2.

(1)

Clause (b), (1) Standing Crops, [feld, that 4
propristor's sharo of standing crops is not land, Nye
Muhammad v, Tiloha Mal, 1\ R, 14 of 1905,

/2) Trees, Hold, that irecs standing on the land,
though not expressly menlioned, are ineluded in the de-
finition of “land” given in Section 2 (3) of the Punjab
Alienation of land Act and are conssquently wot linble to
attachment and tale in exceution of a dJecree againsy
the owner, a member of an agricultural tribe. Mus
somvmat Nibal Ksur o, Hari Bingh, P. L. R. 32 of
1903 and Wali Mchammad o. Mariam Bi, P. R, 52 of
1906, veferred to. Dewn v Hira Singh, P, R. 119 of
1890, Dhani Das v, Aya Bam, I.R. 15 of 1892 (T, B),
Yoru v Adil, P. R. 46 of 1893, and Nur Muhammad
u. Tiloka Mal, P. B. 14 of 1905, distingnished, Amir .
Khan v, Lakori Mol P. R, 108 of 1919. See also Rulia
Ram v, Sulban Khan, 54, 1, C. 38 (Lah),

Contra, Held, that Clamwse (b)) of Sub-Section § of
Section 2 of the Punjab Alienation of Tand Ael vefers not
to things material bub to incorporesl rights, Standing trees
are therefore, not proleated and are liable to be attached and
sold in execation of a decres, Nur Muhammad v, Tiloks Mal,
P.R 14 of 1905 followed. Ahmad Khan v. Jhands
Rom, P L. R. 68 of 1010.%

(3) The words *a shave in the profits of the
holding " do not cover the right of lemporary lessee to

plant trees and take their produce (Sardarakhti). Myhum-
mad Ismail v. Shamas-ud-Dim, I, L. R, 1 Lah. 567

Clause (c). 'This clause seems to reprodace the ruling
P. R. 61 of 1876, Gungu, Ram v Nagib Khan, in which
it was held that a hog biswadaw; (an allowsnee;.pagable
at a fixed percentage upon the assessed revenue of village
land) is immovable property, being & benefit arising ont of
the land.

Clause (d). 4 right to receive rant in the case of a
usufructusry mortgage is *land.” Sulhbaski Ram, v, Akbay

*NoTe.—In view of the sbove confliot of o
“trees” are meluded in the defimtion of % land *
A Division Bench of the High Comt by the Hor
Civil Appeal No, 1287 of 1621, Achhry Mal ..

pinfons the question whethe
K has recently heen reforrad f
bie S William (hevie, J ]
Mauln Bakhsh, '
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Shak, P. B. 6 of 1908 (Rev.), but a right to roceive arrears of Sia. 2.
rent from the tenants i3 nov “a right to rveceive romt”

within the meaning of this clause. Shanker Lalv. Daillu,

P. R. 13 of 1915,

Clause (e).—It was held in Suliun Ali Shah v. Kadir
DBakhsh, P. R. 1 of 1892 (F. B.\ that a right o tho use of
waber of a canal for watoring land is not “land”, but in
Alam Shah v. Ram Chand, P. R, 11 of 1898 it was held,
that a right to use water of a perennial stream is immov-
able property as baing benefit arising oub of land. This
clouse reproduces the latter ruling.

Clause (f). Legal Ohange.~This clause was added
by Aet 1 of 1907, Seotion 2 (2) and was evidently enacted
to bring the provisions of the Act in conformity with the
Ohief Court Ruling published in Gabne v. Sohan Lal,
P, R, 11 of 1904 in which it was held that the word * land”
as defined in Seation 2 (3) of the Act includes occupancy
rights in land.

Sub-section 4, Legal Change.— This sub-scctivn
has boen substituted by the Amending Ast 1 of 1907,
Seation 2 (8) for the original sub-section according to which
the definition of permanenh alienation included * Sales,
exchanges, gifts and wills” but did not include * any.yift
for a religious or charitable purpose whether made 4nfer
vivosor by will” The definition now includes gifts for
relizions or charitable purposss which under Section 3, Sub-
Section 2, Clause (b) if made bona fide, do not require the
sanction of the Collector. Moreover the other change
effected is the inelusion of the ** grant of oteupancy rights
which is & necessary consequence of the amendment which
brought the oceupansy rights within the definition of land.

Definitions.—(1) “ Sale” is a transfer of ownership
ia exchange for a price paid or promised or part paid and
part promised,——(section 54 of the Transfer of Property Act),

(2) “ Bxchange.” When two persons mutually transfer
the ownership of one thing for the ownership of another,
neither thing or both things being money only, the trans-
action is called an * exchange "—(section 118 of the Tmnafer
of Property Act).
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(3) “GifL " is the transfer of cortain existing movabls
or immovable property mads voluntarily and without eon-
sideration, by ono person eslled the donor, 1o another, ealled
the donee, and aceepted by or on behalf of the donee —
(ssotion 122 of the Transfer of Property Act),

(4) “Will” means tho legal doglaration of the in.
tentions of the testator with respeel to his property, which
he desires to be carried into effect afior his death. (The
Proba‘e and Administration Act, No. V of 1881, section 3).

Sub-section 5.—This definition is taken, word
hy word, from the Transfor of Property Aet, section 58 (d)
with the ouly difleronce that ‘‘land ” iz substituled for
“ property.”

Sub-section 6.—The definition of wmorigage by
conlitionsl sale as given in tho Transfar of I'roperty Adl,
gection 58 (¢) is as follows :—

Where ihe morlgagor estensibly sells the morigags
property—on coudition that on defsult of payment of the
mortgage-money on o eerbain date the sale shall becors
absoluto; or on eondition that on such payment being mads,
the sale shall become void; or on conlition thal on such
payment being made the buyer shall transfor the property
1o the weller: the trausaction is called a morbgage by eon-
ditional sale and the morbgages a mortgagee by conditional
sale.

2=A. Notwithstanding anything contained in
sections 58 and 54, of the Punjab Tenancy Act, 1887,
when a landlord makes a claim to exercise the rights
thereby conferred upon him the provisions of this
Act shall apply thereto.

NOTES.

Legal Ohango.—This seation was added by Punjab
Ack I of 1907, section 3.

Object—The right of pre-emption given to a landlon
in the case of & transfer by hil oceupsney tenant wes
oxpressly saved in the Punjab Pre-smption Act, 1905, Th



(11

provisions of seokions 53 and 54 of the Punjab Tenaney Act,
1887, are not exprossly saved or repealed in the Punjab
Alienation of Land Aet, 1900, with the result that the right
given to the landlord in express terms by the statute is not
taken away and is not, it is thought, even limited by the
necessity of obtaining sanetion. It is not thought necessary
at present to take away tho right, but it is thought
necessaty that the Depnty Commissioner should be kept
informed of anch alienations in order to check evasions of the
Act. By the section it is proposed to insert as Section 2-A,
it is therefore provided that the provisions of the Act shail
apply to these alienations notwithstanding the provisions of
sections 53 and 54 of the Tenancy Agt, but in the new
proviso to section 8 (2), it is provided that sanction shall
always De given. (Siatement of Objecis and Rsasons.)*

I1,—Permament Alienation of Land.

3. () A person who desires to mike a perma-
nent alienation of his land shall be at liberty to make
such alisnation where—

(@) the alienor is not a member of an agricul-
tural tribe ; or

(b) [Repealed by Punjab det I of 1907, section .

4(1)7;

(o) the alienor is a member of an agricultural
tribe and the alienes is & member of the
same tribe or of a tribe in the same group :

(Proviso to 1his sub-section 1 epealed by Punjab det
I of 1907, seotion 4 (1))

(2) Excopt in the cases provided for in sub-
seation (Z), & permanent alienation of land shall not
take oflect as such unless and until sanction is given
thereto by a Deputy Commissionet :

Provided that—

(1) sanction may be given after the act of alien-
ation is otherwise completed, and

———

* Sen Appendix VIII, A, of this book:

Soxn. 3,

Sm]wlinn af

Deput
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certain per-
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(18 )
(2) sanction shall not bo necossary in the vase
O
(«) asale of u right of ocoupancy by a tenant
{0 his landlord, ox

(1) o gift made in geod faith for a religious or
charitable purpose, whether inier vives or by will.

(3) The Deputy Commissioner shall enquire into
the circumstances of the alienation and shall have
diseretion to grant or refuse the sanction required by
sub-saction (2).

NOTES.

Sub-section 1. Permanent alienation.~—{!)
Creation of Mubarridari vights. Held, following Maya Das
v, Malik Aulin Kban, 10 P, B. of 1896 (Rev.), that the
creation of Mukarridari rights amounts to a permanent
alionation, Mussammai Begum Jon v. Qadar Khan, P. R, 85
of 1810,

(2) Congent deores. In 1879, an sgriculturist by a
ualo deed sold hisland to o non-agriculturist (Brahman)
but in the Revenue Records the transaction was described
somehow a8 s mortgage. In 1910 the vondes who had all
along been in possession sued for a declaration that he
wis the owner of the land by virtue of the sale of 1879
and not » mortgagee as shown in the Revenue Records. The
parties having compromised the suit, the court in the
terms of tho compromise, passod a declaratory deeree
whereby Jth of the land was treatod a8 pormanently
alienated to the vendee while the remaining jth wag
released absolutely to the vendor. Held, that all that
the compromise deeree did was to construe the sale
deed of 1879 in accordance with tho wishes of the
parties and that the compromise and the decree bused
thereon did not amount to an alienation by an agrienlturiss
to » non-agriqulturish in opposition to the provisions of the

Alienation of Land Act. Mfilkhi v. Bishen Das, P, R. 8 of
1918,
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(8) Covenanit fo convey in fulure, Held, that a covenant
by & vendor that he would convey an equal extent of land
in case the vendee was dispossessed of the plats actnally
conveyed, is not an alienation in prassenti bub an agreement
to conyey in future and is effected by section 8, Fakira
Mal v. Nabbu, P, L. B. 186 of 1915,

Clause (b) Legal change.—This clause was re-
pealed by Punjab Aet 1 of- 1907, seetion 4 (1). It stood
originally as follows.—

(b) the alienor is & member of an agricultural tribo
and the alienes holds Jandy as un sgricalturist in the village
where the land alienaied ig situnted.

The abolition of the ‘‘agriculturist.”’—The
introduetion of the statutory agrieulturist was done delibera-
tely in order to put money-lenders and others who had beon
landowners for a long time, in s somewhat better position
than more recent purchasers ; but their introduction at the
same time imported eomplications into the working of the
Act ; and it was recoguised that the concession undoubtedly
involved inequality in the amouut of protection aflorded in
different estates in the same neighbourhood for the classes
for whose benefit legislation was undertaken. It was ap.
prehended that in some tracts the inclusion of the statutory
agriculturist would in 2 large measure defent the object with
which the Act was passed,

An amending Act (Punjab Act I of 1907) received the
assent of the Viceroy on the 28th of March 1907, by which
the statutory agrieulturist was abolished and the provisions
in regard to permanent alienations were, restricted to liberty
to alienate in the cases whers the alienor is not & member of
an agricnltural tribe or where the alienor is a membor of an
agriculbural tribe and the nlieneo is & member of the sawe
tribe or of a tribsin the same group. The Punjuh Land
Administration Manual para 34 a8 amendnd by Financial
Commisgioner'’s correstion slip No. 75 L. A, M, dated
Tahore, 14th August 1911,

Clause (c). Permanent allenation of land to a
monsy-lender.—Held, that a permanent alienstion of land
to & money-lender who is a member of an agricultural and of

Sre. 3.
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(1)
(2) sanction shall not bo necessary in the uuse
of—
(4) & sale of avight of ocoupancy by a tenant
to his landlord, or
() o gift made in good faith for a roligions or
charitable purpose, whether inler vivos or by will.

(3) The Deputy Commissioner shall enquire into
the circumstances of the alienalion and shall lave
discretion to grant or refuse the sanction required by
sub-section (£).

NOTES.

Sub-section 1. Permancni alicnation.—(/)
Creation of Mulareidari rights. Jleld, following Mayn Das
», Malik Aulia Khan, 10 I R. of 1896 (Rov.), that tho
creation of Mukarridar righls amounts to n pormmnout
alienation. Mussammat Begum Jon v. Qadur K han, D R, 85
of 1910,

(2) Oonesnt deores, In 1879, an agriculiurist by o
sulo deed sold his land to & non-agriculturist (Bruhman)
but in the Revenue Records the transaction was deseribod
somehow a8 a morbgage. In 1910 the vendee who had all
along been in possession sued for & declaration ihai ho
waa the owner of the land by virtue of the sale of 1879
and not a mortgagee as shown in the Revonue Records. The
parties having compromised {he suil, the eourl in the
terms of iho compromise, passod a declaratory decroo
whoreby jth of the land was treated us pormanently
alienated fo tho vendee while tho remaining Jth was
released absolntely to the vendor. Held, thut all thai
the compromise decree did was to construe the sale
deed of 1879 in accordance with tho wishes of tho
parties and bhal the compromise and the decrec basod
thereon did not amount {o an alienation by sn agriculiurist
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(3) Covenand lo convey in fuiure, Hold, thak s covenant
by o vendor that he wonld convey an equal extent of Jand
in ease the vendes was dispossessed of the plots actually
eonveyed, i not an alienation in prossents but an agreement
to conyey in fubure and is effected by seclion 3. Fakira
Mal v. Nubbu, P. L, R. 166 of 1915,

Clause (b) Legal change.~This clause was re-
pealed by Punjab Aet1 of 1907, section 4 (1). It stood
originally as follows,—

(b) the alienor is n member of an agrienltural tribo
and the alienee holds lands ag an agriculéurist in the village
where the land alienafed is situated.

The abolition of the * agrioulturist.”’—The
introduction of the statusory agrienlturist was dono delibera-
tely in order to put money-lenders and others who had beon
landowners for » long time, in & somewhat better position
than more recent purchasers ; bul their introduction at the
same Lime imported complications into the working of the
Act; and it was recoguised that the concession undoubtedly
involved inequaliby in the amount of protection afforded in
different estates in the same neighbourhood for the eclasses
for whose benefit legislation was undertaken. It was ap.
prehended that 1n some tracta the inclusion of the statutory
agriculturist would in a large mensure defeat the objeet with
which the Act was passed.

An amending Act (Punjab Act I of 1907) received the
agsont of the Viceroy on tho 28th of March 1907, by which
the statutory agriculturist waa abolished and the provisions
in regard to permanent alienations were restricted to liberty
to alienate in the cases where the alienor is nol a member of
an agricultural tribe or where the alionor is & member of an
agricultural tribe and the alienee is & member of the samo
tribe or of a tribein the same group. The Punjah Land
Adminisivation Manual pare 34 as amended by TFinancial
Commissioner’s ecorroction slip No, 75 T. A. M., dated
Tahore, 14th August 1911,

Sra, 3.



ay such land in the village where (he land alienated is
situate, does nobi require the sanclion of the Deputy Gom-
missioner, Finsneial Commissioner's Cireulsr  Lotter
No. 3441 dated 5th Jane 1001, explainel.  Wusendu Rem
v. Ruastam, P, R. 5 of 1904 (Rev.).

Proviso, Legal Change.—Proviso to this sub-
section was repenled by Punjab Act 1 of 1907, seetion 4 (1),
The proviso as originally passsd was as follows :—

Provided that, if an agrieculturist desires to make a
permanent-alienation of land acquired under clavse (b), he
shall not be at liberty to make such permanent alienation
under this, sub-section unless the alienee is o member of an
agrieultural tribe or person holding Innd as an agriculturist
in the village,

Sub-Section (2). Decree in contravention of
the Aat,—Held, that n deares passed in violalion of the terms
of section 3 clause (2) of the Punjab Alienation of Land Aet is
not & nullity unless set aside in Revision or appeal, Seation ¥
of the Punjab Act No, 1 of 1007, amending ihe Punjub
Alienation of Land Act, 1900, provides for snch o owse,
Darya Ditta v. Mana Singh, P. R, 80 of 1909,

Proviso, clause (1). Application for ganotion,
when to be made.~~/leld, that there is no provision in the
Act that an applieation for sanction must be made before
an alienation takes place. Sanction can be given even after
the alienation has been otherwise completed, The Deputy
Commissioner must enquire iuto the circumstances but has
diseretion to grant or refuse sanction Moule Dad v,
Muhgmmad, 63 1 C. 700 (Lah.)

Stamps on applications,—The raporf, which is
deemed to bo an applieation under Notifieation No, 221,
dated 10th September 1912, does not require any stamp,
the mutation fee being considered sufficient. But any one

*The statutoy peviealtnuis was sabsequenthy abolwhed by Act § of 1907,



aftor the transaction, lor the senetion of the Daputy
Commissionor Lo a permanont nlienation requiring the same
under section 3. The procedurs is in the alternative. If
tho case is taken up by the offieials and roported, no
separate applieation neod be made. But a separate applica-
tion may be made in any case if tho parties or any of them
s0 desire; and it may be presented to an Assistant Colleetor,
though only the Deputy Comumissioner has power to decide
the ease. Financial Commissioner's Slanding Order No, 1
pora. 28,

Deputy Commissioner’s orders amounting to
Sanction,—(1) A morigage wade before the com
mencement of the Act by an agrienlturist of his land in
which there was s condition intended fo operate by way
of conditional sale and still current was bronght by the
Disiriet Judge, who was moved {o issue a notice of fore-
closars wnder Regulation XVII of 1806 after the Act had
eome into force, to the noties of the Depuly Commissioner,
The mortgageo acceptod the new mortgnge s proposed by
the Deputy Cowmmissioner in licu of the original one but the
mortgagor refused, The Deputy Commissioner thersupon
decided that nothing further could be dona and returned
tho reference lo the District Judge, Held, following
Civil Revision No, 1426 of 1905 in which it was
raled infer alén that, when the Deputy Commissioner,
aoting under gection 9 (2) of the Aeh, declines to
interfers, he Lhereby sanctions the permanent alienation,
that it is no foreed interpretation of the Deputy Commis-
sioner’s action in the presenl case to hold that by implica-
iion he said—Let it so pass. Bichka Lal v. Qumani,
P. R 93 of 1907. (2) The morigages applied to the
Collector and prayed that in lieu of the mortgage by way
of conditional sale, o mortgage of the kind recognized by
section 6 (1) (w) of the Act, be granted to him for a period
of 20 years. The Collector thereupon summoned the

*But see the Comi-fees (Punjab Amendment) Act, 1922, Aet No. V1 of
1922, seetion 8 (2) by wlhich the Courl-fee on um application or petition
preseuied to a Revenne Courty or to o Colleetor or any Bevenne Oficer baving
jurisdiction oyual 1o or Subordinate 1o  Collector, aud not otherwise provided
for by the Aet has been incrensed (rom cight aunns to one rupes,
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morbgagor and on his objecling o the chango, veeorded the
fack of morlgagor's rofnsal and fefl mattors in wabugguo,
Hed, that this sction on the part of the Colleetor was
equivalent to his giving his sanction to the retontion of the
conditional salo elauso. (opal Das v. flari Simgh, P. B, 88
of 1009, (3) The mortgages appliod under section 6 of Lhe
Act, to the Deputy Commiesioner to be granted & morigage
of the land in lien of his mortgage by way of eonditional
sale. Tho Deputy Commissioner ordered the mortgagor io
exocute & mortgage for 20 years, and on the latter fmling
to do 50, decided to take no further action and {o relegate
the parties to their former rights, Ileld, that the Deputy
Commissioner had a discretionary power under scelion 9 (2)
either of putting the mortgagee to his electitn (as thercin
provided) or of sunctioning the retention of ihe Condilional
anle clause and thet his order must be construed to amount
to such a sanetion. Bhevo Das v. Hona, . R, 81 of 1912,

Effect of Sanction.—(1) Held, that »sale of land
subject to the sanction of the Deputy Commissioner under
the Act, if eventuslly sanciioned by that oflicer hoeowmen
offective from its original date. Consequently o suil for
pre-emption on the ground of the vondeo nob being an
awner in the sub-division in which the land sold iy silauie
faily if before the dale of sale of the lawd under pre-emption,
the vendee becomes owner therein Ly oxchange, although
it was sanctioned during the pendency of the pro-emption
guit. Said Khon v Matwala, P, B. 82 of 1012, overruled,
Sagar v, Nur Chend P, R, 70 of 1813 and Abbo v, Rahman,
C. A. No 647 of 1910 followed. Maulvé Mokammad Babhah
v. Chhangs, P. L. B, 1483 of 1914. (2) Dofendant o Jai
of the Lyallpur district, agreed to sell land eituate in
Lyallpur distriet fo the plaintiffa Jai of ihe Hoshiarpore
distriet by an agrooment dated ihe Bth Janvary
1914  conlaining dmfer alia, the stipulations that
the gale deed would be executed and registered by the 21st
February 1914 that the party committing breach of the
contract wonld pay 1,000 Rs. as daniages to the other and
that if there was any legal cbstecle to the exceuticn and
registration of the eale deed neitl er 1 iy wenld lo ertitleg



{o any domages, Dofoudant having ailed to cxceute the
said sale Ly the proseribed date, tho plaintiff on 24bh
Fobrusry 1014 brought the suit for specifie performance of
contract and for possossion of land, During the pendency
of the suit the plaintilt applied on tho 8th April 1914 Lo the
Deputy Commissioner for sanction and obtained it the next
day. Held, that plaintill nol being & member of an agricul-
tural tribe qua the Lyallpur district, was nob ontitled to
purehase the land without the sanction of the Deputy Com-
wmigsioner and a8 no sanction was forthecoming on the 2lat
February 1914 and in fact no application for sanction had
upto that date been mado there was & legal obstacle and the
defendant was under the agreement entitled to put an end
to the contract and the fact that defendant subsequenily
obtained sanction afforded no justifieation lor roviving the
vimowlum juris, Pal Singh v. Thakar Singh, P. R. 120 of
1916.

Clause 2. Legal Change —lroviso, Clause 2, way
added by Punjab Act No. 1 of 1907, scotion 4 (2)

Clause 2 (b), ¢1fts for religions and Charitable
purposes.—By proviso 2 (h) of seckion 3 (2) the Aet docs
nob place any restriction on gifts for veligious or charitablo
purposes, The working of this exemption must be watehed,
ag it must not be allowed to becomo & clonk for ovasions
of the law. Finanolal OJommdssioner’s standing order
No. 1 para 4.

Death-bed gifts to Brahmans,—All thai has been
gaid of sales applies equally to exchanges, gifts and will,
Death-bed gifls to Bralinans, offen known as dohls, are
nol subject to tho provisions of the Aet. Bub the smowni
which can bo alionatod in ihis way is limiled by austom,
and, if it is exceeded, the donor's heir can sus o have the
aren roduced to what is permissible by tribel law, The
Punjab Land Administration manual, para 86,

Good faith of alleged gifts—Whon under thu‘
apecial muatation procedure (paragraph 16 of Standing Order
No. 23) or otherwice any case of alleged gifl is brought
the notieo of the Deputy Commissioner he should, s.f*

Seo. 3.
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morgagor and on his objoeting to the chango, recorded the
fact of mortgagor's refusal and lefb wmatbors in sfatndquo,
Meld, that this notion on the part of Lhe Colloelor was
equivalent to his giving his ganetion 1o tho retontion of the
conditional salo clause.  Gopal Des v, Hari Simgh, £, R, 88
of 1909, (3) Tho mortgageo applied under seetion 6 of Lho
Aot, to the Deputy Commissioner to be granted & morbgagy
of the land in lien of hiz mortgage hy way of conditional
gnle. The Deputy Commissionsr ordorod ihe morbgagor Lo
exeoute » mortgage for 20 years, and on the lutter fuling
to do go, decided to take no further action and {o relegale
the parties to their [ormer vights, JHeld, that the Deputy
Commissioner had & diseretionary power under scelion 9 (2)
either of putting the mortgagee to his cleeticn (as {herein
provided) or of sanctioning the retention of tho Conditional
salo clause and that his order must he consirued to amount
1o such 4 sanction. DBhero Das v, Mona, V. B 31 of 1912,

Effect of Sanction.—(1) eld, thal amnle of land
subjeet to the sanction of the Depuly Cowmissioner wnder
the Act, il eventmolly sanclionad by that officor hoeomos
offoctive from its origiual date. Consoynently n suit for
pre-emption on the ground of the vendeo nol being un
owner in the sub-division in which the land soldl iy sitavle
fail if before the dalo of sale of the land under pra-omption,
the vendee becomes owner therein by cxchange, although
it was sanctioned during the pendency of the pre-omplion
suit. Said Khan v. Maiwala, P, BR. 82 of 1012, overrnled.
Sagar . Nur Chand P. B, 79 of 1918 and Abbo o, Ralman,
C. A No 647 of 1910 followed. Maulvi Mohammad Dalhah
v. Chhamgs, P. L B, 143 of 1014 (2) Defondant 4 Jai
of the Tyallpur district, agrecd to sell land eituate in
Lyallpur district {o the plaintiffa Jal of the Hoshiarporo
distriet by an agreement dated the 0Sth January
1914 coubaining dimler alin, the stipulations that
the snle deed would be executed and registered by {he 21st
February 1914 thal the party committing breach of the
contract would pay 1,000 Rs. ns damages to the other and
that if there was any legal chstrele o {he exceutien and
registration of the sale deed neitd cr jirty weuld e crtitled



to suy dumagos.  Dofendant having failed lo execulo the
raid sule by tho proseribod date, tho plaintiff on 24th
Fobruary 1904 brought the suit for specifie performance of
contract and for possession of land, During the pendency
of the suit tho plainti{l applied on the Bth April 1914 to the
Doputy Commissioner for sanetion and obtained it the noxt
day. Held, thab plaintifl not being a momber of an agrieul-
tural tribe qua the Lyallpur district, was not entitled to
purchase the land without the sanction of tho Deputy Com-
wmisgioner snd as no snnction was forthecoming on the 21st
February 1914 and in fach no application for sanction had
upto that date been made there was a legal obstecle and the
defendant was under the agreement entitled to put an end
to the contract and the fact thai defendani subsequently
obtained sanction afforded no justification lor roviving the
vincuwlum juris. Pal Singh v, Thokar Singh, P. R, 120 of
1918.

Clause 2. Legnl Change~Lroviso, Clanse 2, was
added by Panjab Act No, 1 of 1907, scation 4 (2)

Clause 2 (b). Gifts for religious and Charitable
purposes.—By proviso 2 (b) of section 8 (2) the Act does
nol: place any restriction on gifts for religions or charitable
purposes. The working of this exemption must be watehed,
ag it musb not e allowed o become a cloak for evasions
of the law. Finanoinl Commissioner's slanding order
No, I pare 4.

Death-bed gifts to Brahmans.—All that has been
anid of sales applies equally to exchanges, gifts and wills,
Death-bed gifts to Brahmans, often koown as dolli, are
nol subject to the provisious of the Ach. But the amount
whicl ean be alienutod in this way is limited by ecustom,
snd, if it is excoeded, the donor’s heir ean sue to have the
aren reduced to what ie permissible by tribal law, Ths
Punjub Land Addminisiration manual, pare 36,

Good faith of alleged gifts—Whon under the
gpecial mutation procedars (parsgraph 16 of Standing Order
No. 23) or otherwise any case of alloged gift 18 brought to
the notice of the Depuly Commissioner he should, sfter

Ste. 3.
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enquiry, rosord o dooision, whether tho Lransselion it
roally & gifb and nob a (disguised sale and whother the
purpose roally is veligions or charitable. If ho holdy ihat
the beangaetion js not & gifl, or nol wmde for the purposos
permissiblo, hie should troat it like any other Lramsaction 1o
which the Act applies.  Finunsin! Commissioner’s Stund iy
Order No. [ para 50,

Sub-section (3). Disoretion 1o grant or
refuse sanction.—(2) Gifi by father in fwwor of daughter
married in ancther disirict, sinction not fo be withheld,
Held, that o mamber of an agrieullural tribe should not
be deprived of the privelege of pifting his land o his
doughter wmorely becanse ehe has married in another
district. Sanction should nob in such cases bo wichheld.
Ghausa v Nathn, P, R. 82 of 1900, referred to. Mussamanai
Sgirun v, Gohne, P, W, R, 8 of 1908 (Rev.)

(8) Ewchangs—sanchion when lo be piven—Ield,
that the exchange, if not dobrimenisl to the alionor, should
be sanctioned by the Deputy Conunissionor, Surdur Singh
v, Lul Khan, 2 Tah, Law Times, 8,

(8) Grounds fov giving or withholding suaction The
considerations which showld guide Dopuby Comumissionory
in giving or withholding sanction are siated in papagraph
87 of the Land Administration Mauual, The previous
rogbriction by which Depuby Commissioners wera prohibited
from sanctioning alienation to money-lenders withoub con-
firmation of the Commissioners has heen removed, The
number of oages in which such sanction has been given
snd the ares invalved should be stated in the ymarterly
business statemonts. Finanoiaul Commissioner’s Stunding
Order No 1, para 25,

Punjab Land Administration Manual,

Instrnotions as to glving or withholding
sanction to salen—The following instrustions have
beou imsued by the Financial Commissionexs* with the
approval of Government 88 {o the consileralions which

*ide Financial Commissiouner’ currechion olip No, 112 L, A, M, dated
Lahare, Lith Septamber 1917,



(%)

should influence & Deputy Commissioner in giving or with-
holding sanotion, He need nol concern himself with the
possible righis of reversioners or pre-smnptors (—

{¢) Sanction should not be given unless the Deputy
Commissioner is satisfled that the transfer is
really advantageous to the vendor and his family.
It o Zamindor depends entirely or mainly on
his land, no aliemstion should ordinarily be
allowed which will reduce the land he retains to
less than is required for ihe support of himself
and his family,

Norr,~-The distinetion between self-aequired and here-
ditary property bas to be borne in mind. If there is no
reason to suppose that the alienee is 1 mere intermediary
intending to re-transier the land to & money-lender, then,
obher things being equal, there should be less relnctance to
sanckion the alienation of self-acquired than of hereditary
land.

(i6) Sanction should be given if the Depuly Commis-
sioner ia satisfled $hat there is no intention of
evading the Aet when the objecl of the purchase
is to obtain i—

() a site for a workshop or factory, for build-
ings for the accommodation or walfare of
persons to be emploged in them, for & power
iustallation for working industrial plant,
for the offices and out-houses required for
the same, or for any other object essential
io the conduet of an indusirial enterprise
tho henlth of persons engaged as labourers
ot obherwise in connection with anoh;

(B} o building site close to a town or village
site.
(i) Sanction may be given to an alienstion of Innd:—

{a) by wealthy Zomindars owning much land,
for commercial ressons or to improve or
congolidale their properiies ;

Sxo. ¢
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(1) by indebled Zamindars owning wmorigaged
land and desiring to soll o part of their land
in order to yaise monsy o redocm Lho whole
or part of tha rest;

(¢} propused or efleeted in favonr of Zamindurs
who, by reason of their insignificant num-
hers, have not been claswod in the particn-
lar digtrict as members of agrienltural lribes;

() to bone fide artisans, who are not profes-
gional money lenders, It iv desirable to
encourage thrifty members of the artisen
cless to become owners of gmall plots of land
when the alienation is not disadvantageous
to the vendor and his family ;

(¢) by & momber of an agricultural triho in one
Punjab district to 2 membor of the same
tribe or group of tribes in another Punjah
distriot. In such o case  sanclion should
usually be given a5 & maiber of coumse,
unless the alienation is clearly econlrary to
tho intention of the Act, Thase instruclions
also apply in She cage of persons holling
land in distriets of the ubher provinces
adjoining Puniab disiricts wha, if they had
held land in the Puujab distriets, wonli
have Dbeen deamed to bolong to agricultural
{rihes, To applications for sanokivn in
favour of subjects of Native Siates adjoining
Punjab districts somewha( different eon-
siderations apply; and such applications
ghould be dealt with on their merils;

Provided that in cases () and (D) no member of an
agrienltural tribe ineluded in the same group as the vendor
has offered or is ready to offer & fuir price for the land, The
Punjab Land Administration Manuel, pave 97..

(4) Mozhbi and Ramdasia Sibhs.—~Ssnction may
be aceorded by Deputy Commissioners 1o ali alienations $o
Mazhbi and Ramdasie Sikhs, who have served in the army
snd are recommended by their Commanding Officers, sanc-
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tion w which is applied for under section 8 (2) of tho Acl.
Fin wnoinl Commissionar's Standing Order No, 1, para. 96,

(5) Quovupuncy wights.~The provisions of section 2 (2)
and (3) of thy Panjab Alienation of Land Awmendment Aet,
1907, havo exprowsly defined ‘ auy right of occupaney’ as
“land”’ and ‘ grants of occupancy rights’ as ‘a permanent
alienabion . There is no rewson why the Daputy Qommis-
sionor should nol suucliou such alienabions whera the objoel
i3 1o promote agricultural dsvel poment by giving favourable
Lerins bo new settlara anl the like. Whore these conditions
are fulfilled and no cvasion of the Acl is contemplated, such
alienations may ba frooly sanchionsd, Financie! Oommas-
sioner's Stun Jing Ordar No. /1, pura. J6.

Benami transaction.—{k) Where & Revenuc Officer
hes reasou to suspect hat an aliovation, permancni or
towmporary, is erutrary to the inbonlion of thy Act by reasen
of tha nominal nliense being, although a member of aun
auvienllural tribs, meroly tha agent of the vosl slionse who
i not a moember of such a tribe, mububion in the firsl
instance shoull always bo refused.

(b) Such transactions should ho ewvefully watched and
any marked tondency to resorb 6> them should be reportoed
to the Financial Commissioner.

(o) IF, however, the nominal alienee produces the decree
of a competent Civil Court aubhorising him to take posses-
sion of any land, effect should be given to the deoree in the
revenue records withoub hesitation, provided that the
Deputy Commissioner in the diseretion vested in him by
section 3 (3) of the Act is satisfied that the nominal alience
is a member of an agriculbural tribe,

(d) Action should nob be taken under elause () unloss
thore is reason to suspect bad faith. Whero, for instance,
one agriculturisl genuinely nssumeos responsibility for a debt
due by a second ngriculiurist to a Lhied person who iy nob
s member of an agriculbural tribe, the first agriculburist
may oblain & murbgage of the second agriculburist’s land

Szo. 8.
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by wuy of seeurity, To such nu irmusaclion there i4 nul
novsssaxily any objection, nud mulation should nob in such
cases be refused.  Hinanvial Commissionor's Shanding Urder
No. 4, para. 1.

Tahsildar’s notice under section 3 of Lho
Aect, not a notice of a Court under seclion 186 of
{he Pre-emptlon Act.~UOuo A applied on 18¢h Februnry
1407, under section 3 of tho Punjab Alionation of Land Ack,
{o bhe Depuby Commissioner for permission to sell his land
to the vendees who were nob wembers of an agrienlbural
tribe, The Deputy Commissioner called for a reporl aud
the Naib-Tahsildar jssued & notice to all the land-owners of
the village informing them of the intended sale. The
notice was served on the plaintift pre-emptor and ho made
an applicalion to the Deputy Comwissioner stating that ho
had n right of pre-emption wnd was desivous of purchasing
the land bui at s fair price, the price, meniioned by the
vendor being much in oxeess of tho markel valae aml not
fixed in good luith, The Dopuly Commissioner, howovor,
sanotioned the sl to the vendeo, Held, thal the nolico
given by the Nuib-Tahsilder wng nol a notice through o
“eourt” and did not therefors salisfy the borns of seulion 16

of the Punjab Pro-smption Act. Kuram Chand v. @hulen
Hasoan, P. R. T4 of 1915.

Appeal.~Held, that an order of s Deputy Uowmis-
sioner granting or relusing sanciion lo s permanent slions-
tion under section 3 (3) ol the Lunjub Alienation of land

Act is opon to upposl and revision as provided hy Clnptor LI
of the Punjab Land Rovenuo Act, 1889, Rutn Surun s v.
Surdara, P, R, 4 of 1908, (Rev.).

4, The Local Government shall by notification
in the local official Gazette, * * * ¥ detor.
mine what bodies of persons in any distriet or group
of distriets ave to be desmed 4o be agricultural tribes

or groups of agricultural tibes for the purpuses of
this Act.
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NOTES.

Legal Ohange.—tThe words “published with the
previous sanclion of the Governor-General in Couneil” have
bocu repealed by Punjab Act I of 1907, section 5.

Government Notification.—Tho notificalion issued
by Lho Punjub Government is as follows :—

Gazrrrs NOTIFICATION.
The 18th April 1904,

No. 63 —Notification~In exercise of the powers con-
forred by section 4 of the Punjab Alionation of Land Act,
1900 (XIII of 1900), ond in supersession of Pusjab Govern-
ment Notificalions Nos, 21 8. dated the 22nd May 1901, 114,
duted tho 16th July 1902, and 34, dated the 6th April 1903,
the Lieutenant-Governor of the Punjab, with the previous
sanetion of the Governor-General in Couneil, iy pleased to
tlotermine that for the purpo.e of the said Act:—

(1) In cach distriet of tho Punjab montioned in colun
1 of the schedule annexed to this notification,
all porsons either holding land or ovdinarily
residing in such district and belonging to any
ono of the tribes mentioned opposite the mname
of such distriet, in column 2, shall be deemed o
be an * agricultural tribe” within that district,

(2) All the *“agricultural fribes” wilhin any one
district shall bo deomed to be a group of apri.
culiural Lribes,

Siu 4.
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FINANCIAL COMM' SSIONBRS’ STANDING ORDER No. 1
APPENDIX

Notified Agrioultural Tribos.
A, ~District Groups.

SCREDULE.
1 ' ! 1 2
Distriet. Teike, Distriet, Tribe.
—
fl Abir (| Meo
Arsin ‘ Moghal
Bishnoi . ) Pathan
Dogax QURIAON o9 | Rajput
Gujar Hyad
Higsar .4 dab | Tage
Mals .
Moghat r Abbast
Tathan Ahiy
Rajput Angnri
L} Sy Arain
Dogar
(| Abir Gindi
Arain Gujar
Biloch Jab
glmuhan %Eamboh
ujer oreshi
Jaé KARNAL .o 3 %‘H
Mali 80
ROMTAR . 4 Morhal Mo hal
gﬁﬁ n -aa:t an
4Pk ajput
Ror Ror
ga.uai Saini
b Syad
U Thga Tag
. | Usmeni
Abir
Biloch f Abbpsi
TR (gntjar Abir
. GUBGAON «n | oB Ansari
U] Khansads ANBALA .., Avain
Koreshi Biloch

- Mali {| Cam




{ 9)

1 2 1 )
Distriet Tribe, District. Tribe.
Gujsr (|  Arain
Jat Awan
Kamboh Bahti
Kanet Chhang
Koreshi Dogar
Labana Girath
Magh Gujar
AMBALA ... % Mali Jat
Moghal Hosmuareun 4| Kenel
Pathan Koreshi
Rajput Labana
Ror Mahtam
Saini y Moghal
Syad ’ Pathan
| Taga Rajput
Saini
r Arain* Syad
Bhali
Chhang (| Arain
Dera, v ac BAr
<4 Hnlnqlirpm\... Ghirath Gujar
% Palumpa, .. Gujar Jab
7 | Kam, g | Jab Kamboh
S lmu.pm , Kanet Juiaowour < | Koreshi
Tobsils, e Koli Tabana
Rajput Mahton
Rathi Pathan
Saint Rajpui
L Thakur Saini
| Syad
r rain®
Brahman (in- (| Arsin
gigm}ous to | gWﬂn
Sarad n-,raj) ] ognr
@ gt )| pagi | Golr
Kanet LUDHIANA... 4 Jat
Koli | Kamboh
Rajput; | Labana
| Thakur | Patn

% Tule Fianeial Commissionet's eorzection Jip No, 309 8 0, (new ceries) dated 1351919,
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1 2 1 p)
Diatriet. Tribe. Dislriet. Tribe.
( Rajput (  Koreshi
LUDEIANA o1 Saini Nakokara
Ryad Jfiave L 4 Rejput
. Syud
(| Arain {| Pk
Biloch*
Bodla Arain
Dogar Bhatti
Gujar Biloeh
Ramboh Bodin
Labana Jad
FEROZEPORE 4 Mahtam Kawmboh
Moghal ManpoMERY - Khaggn
Mussalinan Jat Kharral
Othor Jal Koreshi
Pathan Mahimn
Rajput Pathan
Naini Rajpu
U Syad | Syw
f 1};2:;11 (| Arain
Awan Aymn
Riloch Liiloch
Cuojar Bodla
Jal Dogar
Kamboh Jut
Kharral I Kambol
MULTAN  oue 4 Khokhar ARORE e 4 Kharral
Koreshi Koreshi
Mahtam Labana
Moghal Mahtam
0d Mogha!
Pathan P“"fh”'“
Rajput, exclnd: R}JP“"
ng Rhatia. Hynd
U Sy
. ( Arain
Arsin Awan
JuANG Biloch Avmirsar ... 4 Dogar
™ Ja Cujar
Kokara, Jat

— > n
Vide Finaucinl Commiscioner’s correetian ship No, 130 8,0, (now sories), dated Ny Jagnary 115
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1 2 1 2
Distriet, Tribe, Distriet, Tribe.
(| Kamboh fi Jat
]El;'?nbailnal. | %0§eshi
oghs abans
AMBITSAR ... < Pathan QUiRAT .. | Moghal
Rajpub | Pathan
||  Syad | Rajput
L Syad
( Arain
Chhang Arain
Dogar Awsn
Gujar Biloch
Yook o
ambol alchar
GURDASPOR < Tabana } Gujar
Moghal [ Jat
Pathan Gusranwara< | Kamboh
Rajput Kharral
Saini Koreshi
|| Syad Labana
Moghal
(I Arain Pathan
Awan Rajput
Baghban | Sysd
Dogar
Gakhar f| Arin
Cujar Awan
Jab Bilach
SraLkor ... 4 Kamhoh Bodla
Koreshi Dogar
Labans Gakhar
Moghal Gujar
Pathan It
'Ra,jp“(; SHRI 1:' HU- Kamboh
Saini FURA Kharval
L Synd Koreshi
Labana
[ Al'ﬂin %‘[at’l]mm
Awan athan
QuiRat .. 4|  Babrupis Rajput tMogh
il Biloch || Sayad
(| Oujar (| ol

Nate~The Labana tribe does not inelnde 1y

¢ Banjara tribe,

*{ide F. (1% eorrection Sl No, #12, 8, 0, (new serie<), duted Gth February 1922,

+Vide F. C's corveation slip No, 609 8, O, (new sevies) daded 18th April 1928,
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1

W

Distrist,

Tribe,

Distriet.

Smaurur ,, <

JEELOM ., J

Ahir
Arain
Awan
Biloch
Gujar
Jag
Kamboh
Khokhar
Koreshi
Maliar
Moghal
Pathan
Rajput
Syad

Akra
Awan
Bhati
Biloch
Chauhan
Chib
Gakhar
Gujar
Jalap
Janjun
Jab
Jodh
Kahub
Kasar
Khandoya
Khokhar
Koreshi
Lilla
Mair & Manhas
Maliar
Moghal & Kok
Panwar
Pathan
ll’ihaphm
ajpub
Sia)
Sohlan
Syad

RAWALPINDI <

Armoox ... ‘]

!
!
|
|
|
|
I
L
Miawwarz... {

Tribe.

Awan
Biloch
Danial
Dhund
Cinkhar
Gujar
Jat
Jodhra
Khethwal
Khattar
Koreshi
Malinr
Maghal
Pathan
Rajput
Habli
Hyad

Awan

Bati Bhoikh
Bhatti

Bilooh

Gakhar

Chujar

Jat

Janjua

Jodhra

Jodb

Kshut
Khattar
Koreshi

Mair & Manhas
Maliar

Moghal
Pathan

Rajput

Sadiqi  Sheikh
Syad

Ahir
Arain
Awan
Baghban
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————,
1 2 1 2
District. Tribe District. Tribe,
(| Biloch (| Moghal
Gujar Mujawar
Jat D. @ Kmay < Pathan
Kharral (| Rajput
Mianwart ... < | Khokhar (|  Syad
Koreshi )
Pathan Arain
Rajput Awan
| Sysd Biloch
Muzarrar- J Jat
(1 Arain GARH, Koreshi
Bhadtii Pathan
Biloch Rajput
Gujar \{  Syad
Jat
Kamboh (| Badi
Khagga Bohara +
LYALLPUR .. &) Rhgrral Brahman
Kokara Christian
Koreshi B Kanet
Pathan ¥ Koli
Rajput gd Kumhar
Saini HE J Lohar
| Syad o Mochbi
Y All Pujaris in-
% (| Arain g digenous to the
e Biloch ﬁ g Kotgarh ilaga,
¥} Jat [ Rajput
. Khetran B Rehar
o | Koreshi § g L Sunar
o L Machi @

*Vide F. U's correction <ip Nu, 405, 8, U, (New Nertes) dated Sth August 1919,
Tide 1, s comeetion < No, 193, ¥, 0, (New Smies) dated 13th May 1921,
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IR
B.—Separate (roup.

(1) Gnur Bruhwans (excluding  Bohras) in Rohtal,
Karnal and Gurgaon Distriots, and Hissr, ansi, Patohabad
and Bhiwani Tahsils of Uissar Distriet.

(2) Brahmans in Uns Tahgil of Tloshinrpur Distviek.

(3) Brahmans in Rawalpindi Distriot.

(4) Muhial Brahmaus in Jhelum District.

{5) Kukenis in Thelum Districk.

(6) Gadhiok Kanuagos in Jhelum Districk.

(7) Brahmans (exeluding Bujry, Acharnj, Bhat, Saniasi,
Cujrati, Bhojki Brahmans} in the Dera, Humirpur, Palawm-
pur, Kangra and Nurpur T'uhsils of the Kangra District.

(8) Mazhbi Sikhs and Indian Christisus,-Sheikhupura
District.

Eaplanation :~Indian Christinn moans « Native of
Tudin who is, or in good fith eluing Lo le, of unmixed
Asintia descent and who peofesses auy forw of the Ghristian
religion.*

(9) Mazhbi Sikhs, Lysllpur Districl,

(10) Tarnaich Bralmmaus-in Vatbankol Faheil of ho
Clurdagpur Districl.

{11) Barsolra Brahmansin Shakargarh Pahsib of the
Gurdaspur Distrieb,

(12) Dat Brahwang-in Cuedaspur Distriet and Rayn
Tahsil of Sialkol District,

(18) Naiive Christiuns in the Gujranwala and Lyallpur
Districts, and “Bstate 500, in the Shorkot Tahsil of Jhang”t

(14) Bagri Kwnhars, Bagri Khatis and Suthars, Fazilke
Tohsil of the Ferozepore Distriet.

(15) Mubhial Brahwmans in Atiosk Disbriet.

Member of an agricultural tribe.—The expres-
gion “member of an agrienltural tribe” is not defined

192;\’ide 1, C.y correetion slip No, fil3, N, O, (new series), dated itk Februnry

tVide ¥. G corrcotion slp No, 30L 8. 0. (new seri {
e £ C I 8 0. (uew seried), daded Llth

{¥ade F. C.'s corveelion shp No. 232 5, 0. (uew seties), datod 10th Muy 1916,
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oy tho Act, but the notifleation (No. 63 datol the 18tk
April 1904) of the Local Government dosling with the sub-
jeel proseribes that & porson elaiming {hat status in a
partioular district must falfl two conditions :—

(1) e must cither hold land or ordinarily reside in
that distriet,

(2) Ho must belong to any one of the tribes notifind
a8 agricultural tribes for that distriet.

In other words the above notification makes ordisary
rosidence or the holding of land in the distriet a sine gua non
Lo the aoquisition of the status of & member of an agricul-
tucal tribe in the distriet. Pal Simgh v, Thaker Singh,
P, R. 120 of 1916. See also Punjab Land Administration
Manual paras 27 and 28 *

Holding Land.—This term has not been defined
in the aeb, Its olymological meaning is owning or possessing
land, bul in view of the use of this term in the definition of
« agricallurist” in section (2) (1) of Aet XTI of 100, which
has been sbolishedl by Punjab Aet 1 of 1907, section 2 (1),
il seems probable that the Legislature mocaut o apply it to
persons having some permanent conneclion wilh the land.
Tt docs not include A tensney ai will, as was observed by
their Tordships the Judges of the High Couwrt in Fufeh
Singh v. Sant Singh, P, R. 43 of 1915, * It has been urged
ou behalf of the appellant that he was a tenant-at-will of
the land in dispute, but wo doubt very much Whether
parson who occupies land as such can be said to hold with-
in tho meaning of tha notifieation. It secms to us that the
definition given therein contemplates that a person must
have some permanent counection with the districh in which
he wants to acquive land as pre-emptor and that connection
ean ba established either by proving ordinary residence in
it or by showing that he held land therein. The interest of
a tensnt-at-will which is lable to be determind ab the
instance of the landlord is of too transiens naivre lo secure
the ohjest which the framers of the definition had in view ”

*Sue Appendin Vool this hook

Ske. 4,
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Ordinarily residos.—The words dwelling or resi
doncn ave synonymous with dowieilo or home awl mean
thab place where a person hay his fixed pormanent home, to
whigh, whenever he is absent, he hay the intention of
returning. Fatime Begum o, Seking, 1. All, 51, Tawporary
absence from a dwelling house with nothing to show wn
intention of not veturning, is comsistont with “dwolling ”
thers, Gunda Mal v. Mule Mal, P, R, 17 of 1871, Narinjon
Dy v, Pandit Bum Kishen, P. R, 32 0f 1870 (Cr), The
residence in the Lyallpur distriet where the land wold is
gituate, for a few years bofore Lhe sale, of & Jut, & membor
of an agricultural tribe whose original home was in the
Sialkote district is not such residence a3 is contemplated by
tho notifieation, Faleh Singh o, Sunt Singh, I D, 43 of
1915,

Pergons hold to be members of an agriouliural
tribe.—Hanjra Juts (Multan Distriet), possibly formorly
Mochien, are mombers of an sgricalbural tribe.  Kurimded
Khan v. Mussammat Amir Bibi, P, W, R, No, 26 of 1009,

Persons held not to be memhors of an agricul-
tural trive.—~(1) Buirugis (Karnal Distriot), Jibu v, Neki
P. W. R. 51 o 1900, (2) Khurals (Ilissur Distriol), Meonse
Raw v, Ghulom Muhemmad T, B, 117 of 1908, (3)
Madaris (Ludhiana District), Bhola v. Busneg Shuk, R 7
of 1911, (4) Mahions (Muzaflargarh Distriel), Sonun v,
Rupan Bai, P. B. 24 of 1908, (8) Mohal Khayywt (Ludhisna
Diatrict). The Seorabury of Siete for Indin in Counscil v,
Gulam Rasul Khan, 4 L, 1. 3. 79,

Member of the same tribe.—The words * members
of the seme tribe” in soetion 3 (1) (o) of {he Punjab
Alienation of Land Act (XIII of 1900) should be held to be
equivalent te “member of the same agriculbural tribe in
the same distriet.” It follows therelore that the permanent
alienation of land by a member of an agricultural tribe
to a member of the same tribe in another district, even
though bhe tribe may also have been notified as an agri-
cultural tribe in the Iatter distriot, requires the sanetion
of the Doputy Commissioner of the distriet in which the
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land is situated. 4 fortiori a permament slienation of land Sgg, 4.
in a British distriel by & member of an agricnltural tribe to

o member of the same tribe residing in a Native State

requires the sanction of the Deputy Commissioner of the

distriet. In such cases the instructions contained in para-

graph 25 of this Standing Order as to the giving or with-

holding of sanction should be followed.

The same words recurring in seetion 6 (1) of the Act
relatin g to temporary alienations of land should be similar-
ly inter preted, and accordingly mortgages by a member of
an agricutural tribe to a member of the same tribe in
another distriet or in o Native State are invalid uvnless
they are in one of the spproved forms given in the section
voforred Lo, Fimancial Commissioner’s slanding order No. 1

para b,

Member of an agricultural tribe qua a partionlar
distriot, agreement to sell land.—A Jat of the Lyall-
pur district agreed to sell his land situate in the Lyallpur
digtrict to a Ju? of the Hoghiarpur distriet and on 5th
January 1914 exeeuted an agreement containing inter alic
the stipulalion that the sale deed would be exeented and
registered by a pariicular date and that the paity com-
mitting breach of the contraect would pay damages and
that if there wasany legal obstacleto the exeeution and
registration of the sale deed neither party would be entitled
to any dsmages. Held, that aa plaintiff neither held land nor
resided in the Lyailpur disirict he was not & member of
an agricultural trihe qua that distriet and was not entitled
to purchase the land without the sanclion of the collector,
TLoeal Gover nment notificatirn No, 68 dated the 18th April
1004 under geotion 4 of the Aet referred to. Pal Singh v.
Thakar Singh, P. B. 120 of 1918,

Member of a tribe in the same group.—Two
sete of notifications bave lern issned by Government one
declaring cerlain tribes within the limils of individual
distriets to be agricultural tribes under © distriet
group” and the other declaring pariicular tribes residing
in particular distriets to be agricullural tribes under



Sro. 4.

( 40 )

' goparate group,” oxcluding the lniter from the [ormer
group.

In ench distriet all the tribes in tho same group (see
Appandix) form, to all intents and purposes, ons society
between the members of which abenations are mnol res-
tricled by the Aet. A member of u soparate gronp is
debarred from giving land to, or reeeiving land [rom, a
member of another group of agricultural tribes except ns
provided in the act. Financial Commissioner's stunding
order No. 1 para 8. See aleo Punjab Land Administration
Manual para 32.*

An agriculturist gazetted in the special Iimited group
haa no power to pre-empt Iand sold by a member of the
district group; he ean only pre-emplland sold by a moambor of
his own special limited groupif thosalo be by an agricalburist,
Bo, too, aud this is probably o quite wnintentional pro-
vision for which thereis no politieal justification, a womwm-
ber of the distriet group of agrieultural tribes ocannot
pre-empt tho salo of agriculbural land by a momber of the
special limited group in thet distriet. The rownlt thovefore
of this extroordinary provision, and I think that it is
purely unintentional, is that a salo by an agrieulluriat
ol the special group eannot be pre-empted by an agrioul-
turist of the distriet group in preference to & non-agri-
culburist. ** Jhe Law of pre-emption in the Pumjab” by
Mr Ellis, fowrth Edition, p. 249.

Record of tribal designation,—Attempls are fre-
quently made by persons who sre not zemindars to get
themselves recorded as members of agrieuliural tribes and it
is desirablae to take steps Lo checle such attempts. The wost
simple cage that can oceur is where o person applies to have
his tribal designation as shown in the village papers altered,
apart from any proceedings under the Alienation of Land
Act, from that of a non-ngrieulturel to an agrieultural tribe,
If a matation of this kind is wrongly sanctioned, it may afier
wards be used to support what would otherwise be an illegal
transaction under the Alienation of Land Act, In gsyep

*Ree appendix T ol thus book,
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cages, Uherefore, the Rovenue Oficor, 10 whom {he rerister of
mutations is submitted, should either () refuse sanetion and
loave the applicant to appeal or (b) if he thinks that there
hpe been a mistake in fact, and that the claim should be
admitted, report the case to the Collector for orders

38, (i) The second class of cases to be noticed is of a
more complicaled nature, and arises oub of proceedings
directly connected with the working of the Alienation of
Land Act.

(ii) Sub-sections (1) and (2) of paragraph 16 of Standing
Order No. 23 provide for the procedure of patwaris and
revenue officers in the case of permanent and temporary
alienations of land made otherwise than in mocordance with
the provisions of the Alienation of Land Act. But the ques-
tion whother an alienation is or is not in accordance with the
provisions of the Act may depend on whether the alienes is
or is not & member of an agrieultural tribe,

(#id) Ifin such o cage the claim of the alienes to bo &
member of an agricultural tribe does not depend on any
enlry in the record-of-rights (8.9, when the alienee is record-
ed neither ua o landlord nor a8 & tenant), it might happen
that in the absence of such documentary evidenee the alienee
would be accepted, on the basis of verbal and inaecurate
statements, as a member of an agrieultural tribe. Then, if
the alienation is otherwise in accordance with the provisions
of the Act, the procedure laid down in sub-seetion (2) abave
veferred to would not be followed.

(%) In ordor to cbviate this risk, the revenue officer ;
to whom the ragister of mutations is submitted for orders,
ghall in all cages in whioch the stienee i3 unnble to support
his ¢laim to be & member of an agrienltursl tribe from an
entry in a record-of rights :— o

() in the caso of & pormanent alienation, follow the
procadure laid down in Standing Order No. 23,
paragraph 16, sub-section 2 (@), and

(b) in the case of & temporary alienation, vefer it for
the orders of the Depuby Cowmissioner if he thinks
the elaim is substantinted. Otherwise he sbogld

Sra. 4.
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refuse o sanciion mutation as in Standing Order
No. 23, paragraph 16, sub-section (2) (b).

34. (4) A moro difficull class of cases is whore the
slienes, though shown in & record-of-rights, is deseribed by
a class name which is not one ol ihe well-recognized sub-
divisions of the notifled iribe to which he claims to belong,
¢.g., where & Harni claims that the Harnis are Rajputs,

(i4) Here there is & general question for decision, wiz.,
whether the contention i correct that the class coneerned
does in fact belong to one of the notified tribes ;and the
decision would be of importance because all future appli-
cations by members of the class would, in the distriet eon-
corned, be dealf with in aceordance with it.

(%41) Whenevor & caso of this kind arises, the Revenue
Officer shall reporl it to the Depuly Commissioner, who will
himgelf make an inquiry, and, unless he rojects tho applica-
tion, report the resull Lo the Commissioner for orders. 1f the
Commissioner considers the case clear, he should dispose of
ib himself, bub doubtful ecases shonld be reporied to the
Finaucial Commissioner, It is most desirable thab in dealing
with eases of this olags there should be uniformity of treat.
ment throughout the Province. Finamsial Commissioner's
Standing order No 1,

gtatus of a member of an agrioultural {ribe
not changed by: (1) Ohange of Religion.—Nau-Muslims,
Action may be required in the ease of members of agri-
cultural tribes, who, on conversion to Mubammadanism,
have been shown in the records under another name. For
example, in the Delhi Distriet, Mussalman Tagas were
shown a8 Sheikhs, & tribe nobt notified as sgricultural in
that District. Nau-Muslim Sheikhs belonging to a tribe
notified as agricultural do not lose their agricnltural slatus
simply by their change of religion, and the Muhammadan
parb of sueh an agrieultural tribe should be entered in the
records as Taga (Mussalman)—to take the same example—
in every oage and trested as members of a notified
agricaltural tribe, The necessary alteration of the records
ghould be made by a mutation order, which should be
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sanetioned by the Deputy Commissio ror himself and which, Qpq. 4,
if convenient, should be one for ench village concerned.
Finanaial Qommissioner's stunding order No. 82, para. 18.

(2) Bntering into a veligious order, Held, that a
member of an agrieultural tribe is not, by his becoming
& fagir or entering into a religious order, exempted
from the restriotions on . his power of alienation imposed by
the Punjab Alienstion of Lond Act, Sant Ram v. Surup
Das, P. R, 5 of 1905, (Rev.).

(3) Adoption of u profession. Held, that members of
an agriculural tribe do not cesse to hold thaé status if thoy
adopt or if their ancestors adopted, prostitution as
profession, nor ean such adoption vary their custom in
respect of inheritance. The adoption of & profession can
not change a man'y statuy for the purposes of the Panjub
Alienation of Laud Act. Obider, In th: aise of o Muhamma-
dan belonging €o an agricultural tribe marrying & wowan
not & member of such a tribe, his wife does not attain the
status of belonging to his ageiculbursl tribe. Mussammat
Umrao Bibi v. Muhwmmad Bukhsk, 55 1. C, 236.

Status of & non-agrioulturist not altered by
change of religlon. -The plaintiff was born of a Sikh
father and was himself & Sikh upto the time of his conver-
sion to Is'am. It was on his conversion that he received the
usual title of Sheikh which is universally applied in India
to all converts to Islam. Hoe lodged a pre-emption suit for a
cerbain agricultural land situated in the Kohat distriet on
the ground that he baing & Sheikh was a member of the
notified agricultural tribe of Sheikhs in the district.
Held, that the Local Government of tho N, W.F. Pro-
vineain notifying the Sheikhs as members of an agriculbural
tribe intended, by the term * Sheikhs ” to designate certain
tribes who had been ssttled in those distrists under eondi-
tions similar to those of other tribes and who owned land
and followed the profession of agrieulturs ; that it did not
intend to include non-agriculturista who became ** Sheikhs *
merely by the fact of conversion. Held also, that when o
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porson claiming the privileges of an agriulbural teibe of the
Kbl distriel i nob evon n membor of any friby of Sheikh,
but has merely received the appollatium, of “ Sheikh ™ by
reason of couversion, it iy inconceivable thal he can theroby
assume membership of the wotified nyrieulburel {tribo. L
title of Shoikh howuver univeraslly eoucedod, is nothing
wore than wn honovilie appellstion Ib ean no moure wlier
the legal stabus of the recipient than another appellation
which is conferred upon him for soms rewson by popular
opinion  He does nob beevwne & member of an agricultural
tribo and eannot. withoul fulfiling the conditions laid down
in the proviso to scation 11 of Aet II of 1905, sue for
pre-emption in  rospost of agricultural land.  Muwswn
Sher, v. Sheilh Faswal Rehman, 71 1 G 812,

Effect of inclusion of a tribe in the list of
agricultural triboy.—Lleld, that the inclusion of v taibe
amony the list of the agrienlbural tribos of a districl wnder
Section 4 of the Pupjub Alienation of Taud Act, 1900,
should not be regardod as o conclusive prool that the {ribe
hag adopted the genoral rules of customary Inw observed by
the agricultural tribes in thal distriet. Jowahir Singh v.

Yaqub Shah, P.B. 5 of 1906. Seo also Nathu v Rafiy
Muhammad, P. L, B, 270 of 1013,

Effect of omission to include a iribe in tho
notification under the act.~~Held, that the fact that
tribe is not notified as an agricultural tribe for the purposes

* of the Ponjab Alienation of Land Act is nob conclusiva in
itsell to prove that such tribe is not bound by the restrictive
rules ordinarily observed by the agricultural tribes of ihe
Province, Fagir Muhammad v. Fasal Muwhammad, P, R.

16 of 1906. See also Bhola v, Razzay Shah, P. R, 7 of 1911,
p. 12,

Effect of notifisationnot retrospective.—(1) X D.
sold the land in suit to M. B, Separate euits for pre-emption
were brought by X. B, and A, B. on 22nd Qetober 1902 and
simmons wore served on 24bh Oetober- for Tth November,
On 20th Ocbober M, X, filed & pre-emption suib and on
Tth November obtainad from M, B, vendeo & sale doed of the
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Jand for the full price montioned in the provious salo desd.
M. K. then allowed his own suit to go by defsult and was
made defendant in the ather two suits, Held, that,in ssmueh
88 K. B, belonged to the Kureshi tribe which was not notified
a8 an agrienltural tribe under Act XTIT of 1900, until 1004,
he had no right of pre-emption at all at time of suit and
therefore his suib must fail. Section 4 of Act XIII of 1900,
lends no colour to the argument that a tribe can be held
“agricultural” for the purposes of the Act before actual
Notifieation in the Gazefte takes place or that such o
Notifieation has vetrospective offect, Muhammad Khan
9, Serdar. P.B.7Tof 1910. Ses also Uda v. Mul Chand,
P. R. 40f 1907, p. 27, and Awir Shah v, Jeths, P. R, 26
of 1914. (2) On 23vd July, 1909, a notice of foreelosure was
issued under Regulation (XVII of 1806) to » mortgager who
was nob then a member of an agricultnral tribe under the
Tmnd Alienation Aet. The notioo waa served on 17th August
1909, and the year of grace began to run against the mort-
gagor, On 266h May, 1910, the mortgagor's iribe was declared
to be an agricultural lribe. After the expiry of the year of
grace the mortgageo sued the mortgagor for possession of
the mortgaged land as propristor thereof: Hoeld, that the
fact that the mortgngee beosme & member of an agricultural
tribe before the expiry of tho year of gracs could not stop
tho year of grace from running with the effat of vesting in
the morbgagee the proprietary rights in the land at its
expiration. Bulanda v, Diwanw, P, W, B. 109 of 1912,

Suit for a declaration that plaintiff belonged
to a particular trihe, maintainable.—(1) The defend-
aots stated beforo tho revenue authorities that the plaintiffs
were Shoikhs and as sueh not entitled to various righls in
the village to which Rajputs alono wers etitled. The
plaintiffs thereupon brought a wuit for & declsration that
they wers Rajputs of the Tanewar gof and not Sheikhs.
Held, that the suit was meintainable. Chaudhiri Tausaddug
Husain Khan v. Ohaudhri Wazir Ali Khan, P.T. R, 9
of 1606, (2) Held, thab the plaintiff 's elaim for a declaration
that they belonged to the Mughul and not to the
Migng tribe, way maintainablo. Muhammead Azim v, The

Sre. 4.
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Segratary of Siwle jor Tntic in Cowngil, I L, R 40
of 1910,

Burden of Proof. Held, that the onuw of proving
that » person is of w particular &ribo, iz on the porson
asserting  Chuudhri Khushe Rom v. Asw Rom, I B, 87
of 1910,

Agriculturist-decision of & Revenrue authority-
if binding on Qivil Court.--Held, that the decision ol
Rovenue officer as to whother & person is o member of an
agricultaral tribe is not binling on the Civil Conrts which
are free to form their opinion on the poink, Ladhs Ram v,
Ali Shah, 3 Lahoro Law Journal, 489,

Section not affected by the Punjab Government
notification exempting from the operation of
certain provisions of the Act, certain areas.—Hedld,
that the plaintiffs members of an agricultoral tribe and vwnory
of land in the village of Mozang, a suburb of lahore, woro
entibled to exercise their right ol pre-emption under thu
Punjab Proemption Act (Acb No, IT of 1905) snd the faet
that the agricultural land was purchased for building pur-
posos and was situated within munieipal limits of Lahore did
not affsct their right. Held also, bhat Sec. 21 of tha Punjab
Preewption Act (No. L[ of 1905) waa not applicable to the
case, the sale in question not boing in contravention of the
Punjeb Alienation of Land Ael, Punjab Government Nosifi-
oation No. 84* dated the 14th May 1902 which was issued
befora the passing of the Punjab Pre-emption Act (Aet No, II
of 1905), under section 24 of the Punjab Alienation of Land
Act oxerapted the land from the operation of the main
provisious of the Ast bul not from soelion 4 whick deals
with agricultural tribes. Kanti Narain Agnikotri, v. Suyad
Sardar Sheh, P. L R. 7 of 1009. Sec also Lachhman
Singh v. Sunder Das, 3. Lehore Law Journal, 430 in
which it was held that a uon-agrieulturist cannot pre-empt

* This notfieation No, 84, dnied the 1 ith May 1003, has beon superseded
b%v nomll)%“tm No. 10176, daLed the 2146 Jung 1919 lor whiel see appendix 11
of this book,



( 41)

a sale of agricullural land hy an agrioulturist to a non-
agriculburist though the land may De situated within the
limits of & Munieipality.

5. When a Deputy Commissioner sanctions a
permanent alienation of land, his order shall not be
taken to decide or affect any question of title, or any
question relating to any reversionary right or right of
pre-smption.

NOTES.

Repeal by implication of this section as
regards rights of pre-emption, by sec. 9. of the
Punjab Pre-emption Aot (No. 1 of 1913).—Held,
that seotion 9 of the Punjab Pre-emption Aet, 1918, must
be held to repeal by implication so much of gection 5
of the Panjab Alienation of Land Act, 1900, as confliets with
itself and oonsoquently no right of pre-emption exists in
respect of any sale sanctioned by the Deputy Commissioner
under section 8 (2) of the latter Act. Gamga Ram v. Rauju
Ram. P. B. 124 of 1916,

Rights of Pre-emption under the Punjab Laws
Act (act IV of 1872).—A member of an agrieultura] tuibe
sold hia share in » joint khats of land to a non-propristor
in the village but who belonged to the same agrioultursl
group ag the vendor, and one of the co-sharers in the lhaia
comprising the land sold, who was not & member of an
agriculéural tribe, instituted & suit for pre-emption. Held,
that the plaintiff 'sright of pre-emption which he had possessed
under the Panjab Laws Act haa been abrogated by the pro-
visions of the Punjab Alienation of Land Aet by reason of
his being neither an agricultarist in the village nar a
member of an agricoltural tribe, and that he was not
entitled to maintain his suit. Held furiher, that the Punjab
Alienation of Liand Act being a special luw must be trested
asrepealing the previous general statuts pro-ianio by im.

plioation, Parma Nund v. Ghulom Futima, P, R. 15 of
1905,

Sxo. 5.
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Gift by an Arain in favour of his daughtier
married in another district—Effeot of sanction,—
A sonless Arain of Hoshinrpur distriet maede a gift of his
land in favour of his daughter married to 2 man of Jultundunr
distriet.  Tho sanction was refused by the Deputy Commis-
gioner and the order was upheld by the Commissioner,
Held, by the TFinaneial Commissioner that amongst
Arsins of the Hoshiarpur district & gift by & sonless pro-
prietor of his ancestral land being valid by custom a man
should not be deprived of that privilege werely beeanse his
deughter hes married in anocther district and thaé in
such cases sanction should not have been withheld.
Held also, that the giving of the sanction merely means
that Government has no objection to the alienation. [t
Jeaves untouched (nestions reluting to the reversionary
rights in the land,  Mussummat Sauivan v. Gubne, D W. R,
8 of 1008, (Rev.).

Exchange-Effect of order of sanotiion.—The
Respondent Lal Khan made an agreement of ezchango of
his land with Lhe petitioner Sardar Singh bub subsoquently
e {(Lnl Khan) backed out of the iransaction and made a
denial of it before the Deputy Commissioner who disallowed
exohange. On revigion the Finandial Commissioner sanctionad
the exchange of land and observed :— It does nob appear
that the exchange is at all detrimental to Lal Khan and
except for Lal Khan’s denial the exchange would andeubledly
bave been sanctioned. I do nob think that Lal Khan should
be allowed to repudiate his transastions in this way. I
shall, therefore, atcept this applieation and ecancelling the
order of the Deputy Commissioner I shall sanction this
sxchange of land I note here that the effect of this order
will not be to make any lransler of land or in any way to
alter the position of the parties inter se. The only effect of
this order will be to enable the petitioner to take legal
proceedings to enforce the agreement, which has been
arrived at between him and Lal Khan" Surdar Singh v.
Lal Khan, 2 Lab. Law Times, 8,

Enquiry into title unnecessary. Deputy Corh-
missioners will see from seetion 5 of the Act that in dealing
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with applieations {or sanction under soetion 3 they nsed not
go into any question of title or any question relating io
any reversionary right or right of pre-emption. Finansial
Commisaioner’s Standing order No. 1 para 2} see to the
same effect Punjab Land Administration Manusl para 85*

I~ Temporary Alienation of Land

6. (D) If a member of an agricultural tribe
mortgages his Jand and the mortgages is not & mem-
ber of the same tribe, or of a tribe in the same group,
the mortgage shall be mnde in one of the following
forms s

(a) in the form of a usnfructuary mortgage, by
which the mortgagor delivers possession
of the land to the mortgagee and authorizes
him to retain such possession and to re-
ceive the rents and profits of the land in
lieu of interest and towards payment of
the principal, on eondition that after the
expiry of the term agreed om, or (if no
term is agreed on, or if the term agreed
on exceeds twenty years), after the expiry
of twenty years, the land shall be re-de-
livered to the mortgagor ; or

(b) in the form of & mortgage without possession,
subject to the condition that, if the mort-
gagor fails to pay principsl and interest
according to his contract, the mortgagee
may apply to the Deputy Commissioner to
place him in possession for such term, not
excooding twenty years, as the Deputy
Commissioner may consider to be equit-
able, the mortgage Lo be treated as &

*See appeudax V' of this book,

Sra. 6.
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. 6. usufructuary mortgago for the term of the
mortgageay’ possession und for such wum
#8 may be due to the morlgagee on account
of the balance of principal due and of in-
lerest due not exoeeding the amount
claimable as simple interest at such rate
and for such period as the Deputy Com-
missioner thinks reasonable ; or

() in the form of a written usufructuary mort-
gage by which the mortgagor recognises
the mortgagee as  landlord and himself
remains in cultiviting occupancy of the
land as a tenant subject to the payment of
rent at puch rate as may be agreed upon
not exceeding sixteen annas per rupee of
the amount of the land-revenue in addition
to the amount of the land-revenue of the
tenancy and the vates and cesses charge-
able thereon and for such term as may be
agreed on, the mortgagor having no right
to alienate his right of oultivating ocou-
pancy and the mortgagee having no right
to eject the mortgagor unlesson the
grounds mentionad in section 89 of the
Punjab Tenancy Act, 1887 ; or

(d) in any form which the Local Government
may, by general or special order, permit
to be used.

(2) Ifin the cape of & morigage in form (o) the
mortgagor is ejected or velinquishes or abandons
cultivating ocoupancy of the land, the mortgage shall
take offect as a usufructuary mortgage in form (a)
for such term not exceeding iwenty yeara from the
date of eject ment, 1eliLquistmept or absndor.ment,
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and for such sum  of woney as the Depuly Commiy-
sioner considers to be reasonable.

(8) The Deputy Commissioner, if he acespls the
application of a mortgagee under sub-section (1) {b),
shall have power to eject the mortgagor, and ag
against the mortgagor to place the mortgagee in
possassion.

NOTES.

Mortgages under the Aot, excluded from the
operation of the Punjab Redemption of Mortgages
Aot, (No. II of 1913).~In 1208, & member of an
sgricultural tribe meds a usufructuary mortgage under
goction 6 of this Act, in favor of o Mohajun. In 1913, the
mortgagor effected a second mortgage of the eame land in
favor of & Jat, a member of an agriculiursl tribe and
expregsly convoyed to him thoe right of redesming the first
mortgage, Tho second mortgages made an application
under section 7 (8) and (5) of tho Act to have the first
mortgage redeemed. Held, that ay the proviso to section 1
of the Punjab Redemption of Mortgages Act, (IT of 1913)*
exeludes from its operation mortgages made under section 6
of the Alienation of Land Act, the former Act was not appli-
cable to the cage. Held also, that a second mortgage made
under section 6 of the Alienation of Land Act, can not give
the mortgagee power to redsem a prior mortgage. Held
Jurther, that as both parties to the second mortgage were
members of agrienltursl tribes, the terms and scope of their
contract were in no way restricted by the provisions of the
Alienation of Land Act and the second morbgagees were
consequently entitled to redoom or pay off the firsh morigage
both under the express terwe of ihe couniract and, apari
from that, as an ordinsry ineident of Lhe general law of
mortgage, vida seckion 74 of the Transfer of V'ruperly Ach
Sarupa vs, Kundan Lal, P, R. 7 of 1017, (Rev.).

Sub-section (1) Soope of restrictions.—The
provisions regarding mortgages apply only to those made

~ue dupplemant {o thes book.

Sxo, 6,
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by members of agricultural tribos in favour of porsons who
ave nob morabers of the samo tribe or of » tribe in the mme
group, or in other words, as matters al prosent siend, in
tho sawe district, Whon hypothecating his land to such
persons a member of an agriculbural tribe must shoose
bg;ween throee kinde of mortgeges, Two of thoss ave
usufructusry mortgages, the mortgagee acguiring for tho
time being the rights of landlord. Punjub Lond Adminis.
tration Monual, para. 39.

Clause (a). Usufruotuary Mortgage for limited
veriod, wsufruct extinguishing principal and in-
terest.—This is a» mortgage for o limited period nob
oxceeding twenby years, all the rights of the mortgngor
being suspended, and the vents and profits enjoyed by the
morbgagee beiny takon as extinguishing by the end of the
term his claim for Dboth principal and interest, Thiy form
of mortgage was nol unknown in the Panjab before the Act

was passed, bub it wasrare. ™ Punjub Land Admintsiration
Munuel, pura 40.

Clause (b). Collateral mortgage.—This form of
mortyage is a collateral one, in which the morlgagoer retaina
all rights of ownership and enltivation, subject, however, to
the condition that, il be fuils to pay principal and
inlerest in accordanee with the torms of tho contract,
ihe mortgagee may apply to the Depuly Commissioner to
put him in possession of vhe land. The mortgage then De-
comes converted into s usnfructusry one of the first form for
such & term not sxeceding twenty years as the Deputy
Commissioner thinks ressonable. It is also his duty to
determine whatb the principal of the debt in the ocase of
the new mortgage shell be. This will consist of whatever
amount he finds to be due on scount of the balance of
prineipal and interest outstanding on the old mortgage.
In making up the account the Daputy Commissioner need
not accept the rate of interest contracted for, but may
sward whatever smonnt of simple interest he thinks
reagonahle. Pumnjob Land Administration Manual, pura 42,

* Tt Ambals a mo tgage of thus desaripiion was known ns “chakota ribm,
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Proocedure on application {0 the Deputy Com-
migsioner under sestion 6 (1) (b) to place the
morigagee in possession.—The procedure will be re-
gulated by notification No. 24-53 ,* dated 22nd May 1001
It will be obgerved that, in addition to applications from
the parties, Deputy Commissioners will have veferences
made to them by Civil Courty under seetion 9 (3) with a
view to their exercising the powers conferred upon them
by section 9 of the Act. Their procedure will then be

~rogulated by notifeation No. 25 8.* dated 22nd May
1901, which is in substance the same as rule 5 of nobifica~
tion No. 24 8., dated 22ad May 1301, PFinancial Oommis-
stoner's Standing Order No. I, para 40.

Clause (c), Usufructuary mortgage for un-
limited period with reservation of right of ooccu-
panay.—Tu this form of usufructuary mortgage the terwn is
subject to no sletulory limitation, the mortgagor reserves
the rights of an occupaney teoanit at sach cash rent as
may be agreed upou, consisting of:

(@) the land revenus, plus

(b) the rates and cesses, plus

(¢) an additional sum not exeeeding (a), and this rent
is taken 83 equivalent to interest. The mortgagor tenant
cannot alienate his right of eultivation, and he can only
bo ejected on some ground which would under section 39 of
the Tenaney Act justify the ejection of an oceupancy tenant,
Should he abandon the land or ba ejected from ib, the
mortgage takes effeot as one in the first form for such
term not exceeding twenty yeara from the date on which
his possession came bo an end, and for such a sum of
money as the Deputy Commissioner may think rcasonable.
Punjab Land Adminisiration Manual, pare 41,

Seation 39 of the Punjab Tenancy de: (XVI of
1887y runs as follows :—

A tenant having a right of ocoupancy shall be lisble to

be ejected from his tenaney on any of the following grounds,
namely :—

hee Appendix IT of 1l bouk,

SEG. 6.
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(@) That be hay wsel the Lund comprisod in the
tonaney in o manuer which venders il untit
for the purpose for which he held it;

(0)  whers rent is payable in kind, that he has withuui
sufticient cause failed bo cultivate that land in
the manner or to the extent customary in the
locality in which the land is situate ;

(e) that a docree for an arvear of rent in respoet of
the tenaney has been pagsed againsl hiw and
remains unsatisfied,

Clause (d). Question whether statutory mori-
gages will come into use,~—RExperienco alone will prove
whether any of these statutory forms of worigage will
come into common use, The Local Govornment has power
to pormit any other form of wmorigage to bo wsed by
members of sgriculsural tribes and to the conditiony mlmie-
sible in tho forms vermibtod by the Act Punjeb Lend
Adminieiration Manual, pare 47.

Sub-section 2. Procedure on application o
the Deputy Commissioner under seo. 6 (8) to flx
the term and mortgage-money of the usufrustuary
mortgage.—Here an order of ths Dsputy Oommissioner iy
negessary, whether an application is made by aany party or
not. If tho mortgagor is ejected, the Revenue Officer order-
ing the ejectment under sestion 45 of the Tenaney Act must
roport the easo to the Deputy Commissioner, 80 that he may
exaraise tho powers conferred upon him. If the morigagor
relinquishes or abandons his ecultivating oceupancy of land,
the necasaary veport to the Deputy Commissionor should be
made by the palwavi, the field kanungo and the tahsildar,
The usufrustuary morbgage resulting from the proceedings
should be entered in the vecord-of-rights. Financial Com.-
missioner's Standing order No. I, para 41.

Sub-section (3). Legal change.—This sub-section
was added by Acb No. 1 of 1907, Sealion 6.
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7. Io the case of mortgages made under sec-
.ion 6—

(2) no interest shall accrue during the period for
which the mortgagee is in possession of the
land or in receipt of rent ;

(#) if the mortgage is in form ‘o) or form (b),
then at the end of such period of posses-
sion the mortgage-debt shall be extin-
guished ;

(8) the mortgagor may redeem his land at any
time during the currency of the mortgags,
on payment of the mortgage-debt or, in
the case of a mortgage in form (a) or form
(b), of such proportion of the mortgage.
debt as the Deputy Commissioner deter-
mines to be equitable ; and

(4) in the case of a usufructuary mortgage the
mortgagor shall not be deemed to hind
himself personally to repay the mortgage-
money ;

(6) if a mortgagor who has applied to the
Deputy Commissioner under sub-gection
(8) proves to the satisfaction of the Deputy
Commissioner that he has paid the mort:
gage-debt or such proportion of the
mortgage-debt as the Deputy Commis-
sioner has determined to be equitable,
or deposits with the Deputy Comumis-
sioner the amount of such mortgage-debt
or of such proportion thereof, the re-
demption of the land shall be deemed
to have taken place, and the Deputy
Commissioner shall have power to eject
the mortgagee, if in possession, and as

Sso. 7,

Rules ap-
plying to
permitted
mortgagos,
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againgt the movlgagoe {0 place the mort-
gragor in possession.

NOTES.

Sub-section 1. Mortgagor’s right of redemy.-
tion unrestricted.—The exeeution of & mortgage in one
of the statutory forms in no way inlerferes with the mortga-
gor’s right to redesm his land al any time on payment of the
morbgage debt, or, in the cass of a mortgage in form (a) or (b),
of such proportion of the morbgage debt as the Deputy
Commissioner determines to be stili due, The Pumjab Land
Admanisiration Manual, para, J6.

Redemption before expiry of term-power of
Deputy Commissioner to fix amount of morigage-
debt.—Hald, thal the words ** such proportion of the mori-
gage debt ag tha Deputy Commissionaer dotermines to be equi-
table ¥ used in seetion 7 (3) are wide and confor upon him a
corregpondingly wido oguilabls power, and that it is not
ouly open to him to enquire into and to consider the extent
to which the principal swm together with reasonable inlerest
thereon has been realizad by ihe mortgsgee from the ronts
and profils of the land held under morfgage but that he is in
fack required to do so, and that if he finds that the whole of
the mortgage money and ressonable inferest thereou or mora
has been reaovered by the mortgages out of such rents and
profits he may declare that nothing more is payable by the
mortgagor, Sultan v. Lokhw Ram, P.R. 2 of 1817 (Rev.).

Redemption of usufructuary mortgage dur-
ing its ourrency-method of ocomputing amount
due in ocase of produce rent.— Held, that in
fixing the amount due on an usufructuary mortgage,
when the rent is payable in kind, although an exact
account of the morigagee’s reoeipts i3 not practicable,
the estimate of such receipts should be made only after pro-
per and adequate enquiry. Held also, thet notwithstanding
sub-gaction (1) of seetion 7 of the Aot, the Deputy Com-
missioner in fixing the amount due on the mortgage under
sub-gection (8) should inelude enrrent interest at a reason-
shle rate on the balances of the principal outsianding from
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bimoto time at the successive harvestn during which the
mortgages hag been in possossion. P. R. 2 of 1017 (Rev.)
referred to. Buga Singh v. Shahab Din, P. R, 1 of 1921,

Right of second mortgagee to redeem the
first mortgage.—Ses Sarupa v Kundan Lal, I R. 7 of
1017, (Rev.) noted under section 6.

Reference by court to Deputy Commis.
sioner.—When a suit to which the provisions of seetion
7 (8) of the Punjab Alienation of Land Aet, XIII of 1800,
apply, ia brought before a Civil Court, the Court should,
on the application of either of the parties, refer to the
DNeputy Commissioner to determine the proportion of the
mortgage debt that is equitable, and keep the oase pending
until such determination has been made. Pinancinl
tlommissioner's Sianding order No. 1, pura 45.

Procedure on application to the Deputy Com-
missioner under section 7 (8) to fix the proportion
of the mortgage debt to be deemed equitable,—
If the imortgagor brings & suit for redemption, the ease
may be referred to the Depuly Commissioner by the Civil
Courl for determination of the proportion of the mortgage
debt which is to be regarded as due, The procedure of the
Deputy Commissioner will then be regulated by notification
No 256 S, * dated 22nd May 1901, Financial Commis.
gioner's Sinnding order No. 1, para 41,

Sub-section (3) Legal Ohange:—This sub-
saction was added by Act 1 of 1907, section 7,

8. () In a mortgage made under section 6, the
following oconditions may be added by agreement
between the parties :— )

(@) a condition fixing the time of the agricul-
tural year at which a mortgagor re-
deeming his land may resume possession
there of ;

* See nppendix TL of this book.

Src. 8.

Conditions in
pormitted
mortgages,
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(h) conditions limiting the vight of & mert gagor
or morlgagoe in possession to cuby well or
morigage troes or to do any act alfecting
the permansut value of the land; and

(¢) any condition which the Loeal Govern
ment hy general ov spacial order way
declare to be admissible,

(¢) In mortgages made under section 6 any
condition not permitted by or under this Aect whall
be null and void.

NOTES.

Conditions which may be inserted in siatutory
mortgages.—In thess statutory morbgagen couditiony way
be inserbod limiting the right of & mortgagor or mortgages
in possession bo eut, sell, or morbgrage broes, or to do any ael
affecting tho permanent value of tho land, The time in the
agricnliural year ab whieh a wortgagor who redeos his
land inay resume posscssiun of it way also be fixed, Any
conditions nol permitted by the Act whieh are inserbed in
these mortgages ave null and void, The Punjab Lond Ad-
minsairation, Monual, pare 43,

9. (1) If a member of an agricultural tribe
makes a mortgags of his land in any manner or form
not permitted by or under this Aet, the Deputy
Commissioner shall have authority to revise and
alter the terms of the mortgage so as to bring it
into accordance with such form of inorigage permit.
ted by or under this Act as the mortgagee appears
to him to be equitably entitled to claim.

(2} If a member of an agricultural triba has
before the commencement of this Act made a mort-
gage of his land in which there {3 a condition
intended t» operate by way of conditional sale,
the Daputy Commissioner shall he empowered st
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any time duving the curvency of the mortgage to Smo. 9,
put the mortgagee to his election, whether he will

agree to the waid condition being struck out, or to

accept in lieu of the said mortgage a mortgage

which may at the mortgagee’s option be either

in for (a) or in form (b) us permitted by section 6

and which shall be wade for such period not exceed-

ing the period permitted by the said section and

for such xum of money as the Depuly Commissiongy
considers 1o be reasonable.

d) If procsedings for the enforcement of a con-
dition intended to operate by way of conditional
sale are instituted or are pending at the comuwence-
ment of this Act in any Civil Courl or if a suib is in-
stituted in any OCivil Court on a mortgage to which
sub-gection (I) or sub-section (2) applies, the Courl
shall vefer the case to the Deputy Commissioner
with a view to 1he exercise of the power conferred
by the sub-section applying thersto.

(4 When a mortgagee put to bis elsction nuder
sub-section (2) agraes to acoept in lieu of his mort-
gage a mortgage in form (a) or in form (b)) as
permitted by section 6 for the period and for sum of
money considersd by the Daputy Commissioner
to be reasonable, and the mortgegor cannot be found,
or fails to appeac when duly served with notice to
do so, or refuses or neglects to execuie such mort-
gage, the Deputy Commissioner shall have authority
to exaoute such morigage on such termas as to costs
as he may fix and the morlguge so oxecubed sliall
have effect as if it had beeu exevuled Ly the morl-
gagor. The Deputy Commissioner may for any
reason which he desems sufficient set aside any ex
parée procsedings taken under this sub-section.
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NOTES.

Construetion of mortgags ~whether new alie.
nation, (/) Morbyage by ey of vond ibional sele - Bechange
of pussossion wok & fresh morkyege.- -lu Mureh 1899, & wembor
of an agrienltural bribe nwrtgaged his laml to o Khatii,
The morbgege was » collateral one and eontained provisivns
intended o uperate hy way of conditional sale and enluree-
able if the principal of the debl was not repaid within two
years. On default being made, no sbops were taken to enforee
tha conditional salo, bub tho partios agreed thab the nlience
should take over possession as movtgagee allowing the
alisnor o cultivate tho land as his tenant subject Lo pay-
naent of rent. In consequence of this tvansfer of possession
the parties appliod for mutation of names, but the Depuby
Commissioner holding that the exchange of possossion
amounted to & fresh morbgage not pormithed by the Punjab
Alienation of Land Aet, refused to give M sauetion lo
mutation being elfecled Helil, that thore wan nu fresh
morbgage. Haejns v, Harditds, U, R, 7 of (803 (Rev.)

(2) Sols by an agriculturist lo & mon-ayriouliuris,
enfered us o morigage in Revenus papers—desres bused on
compromise whethar new ulienation. Certain land wug
80ld by on agrioulburist to & non-sgrienlburist by rogistered
deed dated 21st June 1879, the transastion being however
subsoquently shown in the Revenne papers us a mortgags, On
the 20th March 1910, the grandsons of the vendee brought
& civil smit which was decided by a deereo on a compromise
under which the vendes was declared owner of three-fourth
only of the land sold, On 21st June 1911 the Depuly Comw-
missioner on an upplication being madoe sent the esso Lo the
Chief Court for the exeroise of its vevisional powers under
gection 21-A (2), Hald, that the original trangsetion of
1879 was really one ot sale and not of & mortgage and sll
that was effected by the decree, passed on the eompromise,
was Lhat the vendor got back 1th of the aren mold, the
detree did not contravene any of the provisions of tho
Act and there was no now alicnstion. Milkhi v, Bishen Dus,
L, B, 8 of 1813.
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(4) Oonditionul sale—suil for possession vs owner ufier
vwpiny of year of iruce—compromise embodying u new con-
truch of morlgage with duuse of condikional suls in dafuult
of peyment of insialmenis, In 1906, the mortgagec
under » mortgage of 1898, by way of conditionsl sule,
fook the usual foreclowure proceedings under Regulatiou
XVII of 1806 and after expiry of year of grace sued his
mortgagor for possession of the land as owner. Tho defon-
dant eontested the regularity of the foreclosure proeecdings
and the parties eventually entered into & compromise under
which the defendant was to be entitled to redeem the mort
gage on payment of 400/- Rs. by annual instalments of
Ry, 80/-and in the event of default in paywent of three
consveutive instalments the land was to be eousidored sold
to the plaintift, The court was requesbed o paw w deeree
i torme of bhe compromise which was doae. The ingtal-
wonts were nh, howaver, paid aseording to tho compromise,
aud the mortgagee applied [or possession of the land in
oxceution of the docroe and possession was doliveral to
him. A yoar later lhe wortgagor brought the present suit
for redemption of the lanl on payment of Rs. 400, Ifeld,
that the deed of compromise embodied a new contract of
mottgage which superseded the original contract of 1898,
Bishen Das v, Masan, I, R. 82 of 1909 referred to. Dabs Suhas
v. Rwmgji Lal, P. B. 50 of 1818. But see Karori Mal v,
Ramji Lal, L L. R. Il Lah. 53 (F, B.) in which this ruling
P, B. 56 of 1918 was disapproved.

(4) Compromise decree for possession subjest to judgment-
dublor being allowed to redeem the morlyuge within one your-
whather oreates & new morigugs.  Where after expiry of the
yeur of grace in foreclosure proceedings the mortgageesues for
possession ag owner of the mortgaged property and under s
compromise hetweon the parties the Courl passes a docree
for such possession with the provieo that the defendunt-
mortgagor ean redeem {he whole or one-half of the mortgage
within one year and avoid either wholly or in part the
execution of the decreo, Hald, that such a decres does not
crente & [rosh morbgags. Dubi Sabai 2. Rawji Lal, V. R. 50

Szu. 9.
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of 1918, \hwspprovel  Harert Mul v, Ramji Fedf, 1.7, R 2
Tah 58 (. B.)

(A) New ohuvgs on old  seowrity—whether « new
morigage.  Hold, thal where » morlgags lus hoon offocbod
bsfore the 8th June 1901, and o [urther edvance v made
nfter that dato ou the old securily, the furthor advance iy
not a new mortgage provided thai no changes are made in
tha terms of the original transsction. Remal Das v. M,
Jannai, I, L. R, 2 Tah, 202.

() Fnorense of morlyaye monsy. In the case of mori-
gages axecuted before the passing of ke Act, a subsequent
ingrease in the morlgage debb should not ordinarily be
traated 29 cansing n mew mortgage o which sections 6 to 9
of the Act would apply, even though a new deed is axecuted
If, howovor, the new deed oxpressly deluroy shat the old
mortgage is cancalled, or if ib conlains condilious substantially
ditforent from those contwinad in tho old mortrape-desd or
raises the aggregato morbgage money to u figure in oxeesy of
the value of the land, and the Depuby Uommissioner thinks it
oquitable bo use the power conferrad on him by section 9 (1) of
the Act, he ig at liberby to do ao; but unless ¢he uld doed has
been cancelled, the Depuby Commissionsr has no power iu
touch it, and can only revise tho new morigage. Finansicl
Commiswioner’s Slanding order No. 1, pors 39,

(T) Deed oveating chargs mof only on lund already
morbgaged but on other lund also. Plaintiff broughl the
preseat suit undev sestion T7 of the Registration Asi fo
o1foree registration of a deed of morbgags, tho Registrar
baviag velused 6> registor it on the groand of its con-
travening tho provisions of act X1t of 1900, It was lound
as & [act that although the deed in question purporied {o
create & further charge on the Isnds already mottgaged it
eotually ereated a charge upon other lands aleo whioh had
nok praviously been mortgaged, Held, that the mortgage
deed in dispute is not merely an additional charge on land
already mortgaged but is an entirely new deed and as it is
in contravention of the provisions of the Punjab Alienation
of Land Aat, the Registrar's order refusing lo regisier il
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was perfectly corveel. Nuruin Dos v, Sakid Bano, 1LILJ. Sgo. 0.
219,

Mortgage by an agrioulturist to pay off a
debt due to & non-agrioulturist.—If a third person
takes the land of an agriculturist on mortgage and undertakes
to pay off in exchange, the debts of the mortgagor due to &
non-sgrienivnrist, the agreement is not illegal or opposed to
publie policy. Ladka Singk v. dhmed Far 60 I. 0. 483,
(Lah). Ses to the same effect Muzaffar Kban v, Waisakha
Ram, L. L. R., 4 of 1916, Haidar ». Fateh Khan, P. L R,
119 of 1916 and Jahan Khan v. Dalla Ram, P, R, 142 of
1807.

Sub-section (1) Procedure on application to
the Deputy Commissioner under seotion 9 (1) to
rovige and alter the terms of the mortgage,—See
Finanoinl Commissioner's Slanding Order No, 1, paragraph
40.

Sub-section (2).—Applicability to mortgage
of land by an agrioulturist by way of conditional
sale,—Hald, that scetion 9 (2) of the Punjab Alienation of
Tand Aet applies to any mortgage made by an agriculturist of
his land in which there is & condition intended o operais
by way of conditiona] eale even where the alienee is also an
agriculturist. Nand Singh v. Bishen Simgh. P, RB. 5 of 1005.

Effeot upon: suit for possession by a mort-
gagee on breach of condition to surrender posses-
gion in default to pay ocertain instalments by
abandoning two other clauses intended to operate
by way of conditional s8le.—The plaintiff sued
for possession as mortgages on a mortgage deed dated
97th June 1897, which provided intsr alic that if certain
instalments were not paid the mortgagee could take posses-
sion. The deed contained alsa two other elauses intended
to opernte by way of conditional sale, bub there were given
np by tbe plaintiff.  Held, that in coses in which the
plaintiff not only did not sne on the clause regarding con-
ditional sale, but surrendera that condition sltogether and
agrees of his own motion to bave it struck ont, the morlgage
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woulil eeas Lo b ons inelinding el elaw - Niredn Stgh
v. Hayat, LR, 20 of 1903, See Contra Bodh Raj o, Faiy
Bakhsh, I R, 91 of 1903, (s juiguent of o Single Judge
which was disapproved in Mels Ram v Kiman, P, R, 88 of
1905, (a Division Bench judgment.

Mortgage by way of conditional sale-peried of
mortgage made before ihe Aot come into foroe and
subsisting, not to be altered if ihe sale condition
is surrendered.—The parkies to a mortgage by way of
conditional snle entered into bofore the Pranjab  Alienation of
Lond Act eame into fores, agresd that possession should
remain with the mortgagees (who wers nob agriculturists)
and the mortgagors should nceupy the land as tensuts,
"They applied for musations of namas,  Ield, that sines the
case was auch thab the position of the parties was not in
neeordanco with the poliey of the Panjah Alisaubion of Tmwul
Ast, mubation of namos should not he sanctioned, Bub in
snch & aage offect may bo given fo Lko transfor when the
uiortgagees agreo that bhe eonditions intendad to opernbe
by way of conditional sale bo struck oub of tho deed, The
peviod of a mortgage by way of eondilionsl saloe made bo-
foro the sol came into foree and elill subsisting is not to
be sltered if the mortgugae agrees that bhe wale condition
shall be excised. Marjas v. Harditle, P. R. 7 of 1903,
(Rav,).

Mortgage by conditional sale-remedy of
mortgages since passing of the Aot.—Heid, that in
the case of a morlgage by way of conditional sale, if under the
terms of the deed the rols vemedy given to the mortgagee for
thae enforeement of his rights is to proceed, in case of the mort-
gagor’s default, under Regulation XVII of 1008, bub he has
not been able to take sucoessful proceedings under it before
the coming into force of the Punjab Alienation of Land Acl
(X111 of 1900), then the only remedy left to him js the one
preseribed by sce. 9 (2) of the Aot and if he fails to avail
of the relief granted o him thereunder by the Deputy
Comroissioner with whieh whether adequate or nol, the
Civil Courts have no authority to deal, he is neither entitled
to geb porsession of the land ss mortgagee or owner and
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nor even to a simple money decrse. Dula Simgh v. Dial Smo, 9
Singh, P. R. 22 of 1910. See also Nanak Chand v Mehr
Jaways P. W, R, 187 of 1910,

Proceedings by the Deputy Commissioner under
gection @ (2) of the Act, judicial.—In proceedings
under seckion 9 (2) of the Act, the mortgages baving produced
hefore the Neputy Commissioner n copy of a mortgage-deed,
that officer referred it to the Tahsildar for investigation
and report. The Tabsildar did not make any report. Before
the Naib-Tahaildar, the mortgagee stated that no payments
were made by the mortgagor to him. On enquiry it was
found that payments had been maede which wers endorsed
nn the back of the original mortgage-deed which was with-
held for that reason. The Depuby Comrrissioner sanctioned
prosecution of the mortgages. Held, that the proveedings
of the Revenue Officer to whom & case is referred are
governed hy Chapter IT of the Land Revenue Act, and the
Revenuo Officer may summon any person and the person
attending in obedience to the summons is bound to state
the truth upon any matter respecting which he is examined
or makes stetoments. Therefore a person making a false
statement before a Revenne officer in such a case, being
legally bound by an express provision of law to state the
trath, gives false evidence, vide Section 191, Indian Penal
Code and is punishable under Section 193, Indian Penal
Code. Kalyam Singh v, The Crown, P. L. R, 80 of 1910,

Stamp duty on new mortgage deeds:—Covern-
ment of India, Finance Department, Notifieation No, 3618
Exe,, dated 16th July 1809, remits in the case of & mortgage-
deed executed afresh in lieu of a previous mertgage-deed
for the purpose of giving effect to the provisions of section
9, sub-section (2), of the Punjab Alienation of Land Act,
1800 (XTI of 1900;, so rauch of the stamp duty as is not
in excess of the duty nlready paid in respect of the previous
mortgage-deed. Pumjab Land Adminisiration Aods, Vol 11,
Rules, page 88 (edition 1016,)*

Instructions as to the working of section 9,
sub-seotion (R) ard (4).—The following instructions are

* See nppendix IT of this book.
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jmed 88 to the working of seetion 9, sulvsvetions (2) and
(4), of Act XTIL of 1900 (Punjsb Alienation of Land Act),
a8 amendsd by Puanjab Ack Lof 1907, in regard to mort
gages by way of conditional sale wade hefors the eum.
mencenent of the Act and still aurreut -

(1) If the condition intonded to cpernte by way of
conditional sale is to the effoet that, in defanlt of payment
of the morigage monoy or interest st a cortain tims, the
land will be absolutely transferred to the mortyuges, and if
the mortgages agrees fo the said condition being struek out,
nonew mortgage deed need be drawn up, and it will be
sufficient lor the Deputy Commissioner to strike out such
condition and attest the alteration so made.

(2) X, however, the morigagee elects to “aceept in lien
of the said mortgage” a wortgage which may at his option
be either in form {a) or form (b) a4 parwitted by weotion 6
of the Act, & new deed of mortgage will have to e exeeuted,
as in such o case theroe is no mere alteration of a Aubsisting
mortgage, bub the substitution of & morlgage of onv kind for
another mortgago of a different kind. In this ease, by Uov-
eromont of India notifieation No. 6167 8. R., dated Gth
December 1901, so much of the stamp duty on a new wmort-
gage deed drawn up as referred to above, a8 is nob in excess
of the duty already paid in respect of Lhe provious
mortgage, has boen remitted. Under the ordinary rule of law
the mortgagor will have to meet any excess stamp duty
rayeble and also other evpenses ineidental to the new
mortgage.

{3y If, upon the mortgugee electing to mceept on
approved form of mortgage in lieu of the original mortgage,
the mortgagor cannot be found, fails to appear or refuses or
neglects to execute the new mortgags, the Deputy Commis-
sioner is empowered by seetion 8 (4) of the Aot as amended
in 1907 to execute the mortgage himself on such terma as
to costs as he may think fit.

(4) It however, the mortgagee when put to his election
by the Deputy Commissioner refuses to agres to either of
the alternatives offered him, the Deputy Commissivner
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should explain to him that he is not at liberty thus to
attempt to defeat the law, that he must choose one of the
two courses provided for him by the section of the Aet, and
that the only practical result of his refusal to elect is that he
leaves it to the Deputy Commissioner to make the election
for him, If, in the face of such an explanation, the mort-
gageo still refuses to act, the Deputy Commissioner should
then set for him and define what the mortgage is to be in
accordance with the power conferred upon hum by section 9
{2). In such a case ordinarily the best course will be to
strika out the condition intended to operate by way of con-
ditional sale, because this avoids the further complication
that if a new mortgage is ordered, the mortgagor may
decline to execate it. One of the objeats of the Act was to
cancel conditional sales with retrospective effost, subjact,
to an arrangement by which the mortgagee should not lose
his security. When he would have adequate seanrity with
the sale elause siruck oat there need be no hestitation in
compelling him to sceept that arrangement il he witl not
dlo g0 voluntarily. It is only when the mortgage deed with
the sale condition excised would not afford adequate security
and when the morigages refuses to exercise the opfion
allowed to him by law, that the Deputy Commissioner need
of his own motion order & new mortgage. It must be re-
membered howaver that, if the Deputy Comuissioner of his
own motion orders s new mortgage and the morfgagor
thereupon declines to exceute it, the Deputy Commissioner
ia not empowered to exeoute the mortgage under section 9
(4) of the amended Act, because one of the conditions of the
axereise of that power is the agreement by the mortgagee to
accepb a new morbgage.

Applicants to bs earefully emamined.—Unnecessary
trouble is often caused by the fuilure of Deputy Commis-
slonars to examine applicants earefully as to the nature of
their application and to specify clearly in sending the appli-
cation to a subordinate revenue officer for enquiry and
report the exact point or points which require elucidation,
Tahsildars have been known to send in long reports in cases
where all that was required was a verification of the state-

Skc. 9.
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ment in the application that the land in question was within
muni ipal limits, Soalso it s nob uneommon for applics-
tiona bo ba made to Depuby Commiwionsrs for permisdon o
movbgags land to persons not membors of agrionltural tribes
in forms other than those approved in section 6 of the Aet.
Such permission eaunot he granted in any cnse, sad it is
unnecessary to send such applieations for report. All
applications for parmission to mortgage should be dispased
of at once by the Deputy Commissioner, for in the case of
the alienee being a member of an agricultural tribe there
is no need of permission, and if he is not & member,
permission canuot be given. Financiul Commissioner's
Standing Order No. I, paras 42 and 43,

Sub-section  .—Apploability, This sub-sec-
tion (3) does wob apply to i~

() Appoals pending aé the time the Aok euwme indo fores,
Held, that sub-section (3) of section 9 of the Punjab Tand
Alienation Act, 1900, doos not apply to appeals insuits for
foreclosure of merbanges, filsd in the Chief Court before
the Act came into force, as at the time whon the Act came
into force, thers was no subsisting mortgage bub only a
decrae for possession, Maye Mal v, Juimal, P.R. 47 of
1902, See to the same effect, Harbhagwan Das v, Shawun,
P. R 94 of 1901, and Badbawa Mal v, Mehram, P, L. .
150 of 1901,

(8) Sudts for possession afier foreclosure of morigoge.
Held, that seetion 9 (3) of the Punjab Alienation of Lind
Act oes not apply to a suit for possession after foreclosure
of 8 :ortgage by conditional sale where the year of grace
allowed for redemption uader Regulation XVII of 1808 has
expired before that Act came into force, At the expiry of
the yeur of grace sach morigage ceases to exist and the

_proprietary right in the property mortgaged rests dpso

Jacto in the mortgagee who becomes owner without it
hoing necessary for him to bring any further suit. Jagan
Nath'v, Fazla, P R. 26 of 1002, Maya Mal . Jaimal, P, B.

- 47 of 1002, Rg-m Nath v, Kerori Mal, P, B, 38 of 1904, and
" Attar Sing v. Halla Ram, P.B. 103 of 1901, cited and

Jollowed. * Nathu Lal v, Jofar, P, &, 20 of 1008,
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(8) Morigage by way of conditional sale effssted by o
peraon other than o member of an agrioultural tribe. Held,
that section 9 (8) of the Punjab Land Alienation Act does
not apply to procesdings instituted after the Act came inta
force, for tho enforcement of a mortgage by way of condi-
tional sale executed by a person whois not 3 member of
an agricaltural tribe. Kalu v. Mona Muol, P, R. 64 of
1906,

“ Proceadings "'—The question has been raised
whether the words * Proceedings for the enforcement of &
condition intended to operate by way of conditional sale”
.mean prosesdings taken under section 8 of Regulation XVII
of 1808 only, or whether they inelude procesdings in suibs,
appeals or execution of decree ns well. The Chief Cours
has held that the words above-quoted mean proceedings
under seation 8 of Regulation XVIL of 1804 only, wide
Punjab Record No. 26 of 1902, (Civil), Financial Com-
mussioner's Slanding Order No. 1, para 48.

“ Prooeedings Pending,'—In  February 1909,
plaintiff sued for possession »s owner of certsin land, mort-
_gaged to him by way of conditional ssle. Foraclosure
proceedings had been taken and notice was issued in Qctober
1900 and in Deeember 1900 the Distriet Judge made an
order consigning the record to the Record-room. The year
of graee expired in Oetober 1901, and previous to that, on
8th June 1901, the Punjab’ Land- Alienation Aet had come
into force. The Lower Courts found that the proesedings
for foreclosure had been validly completed. Held, that on
these findings, no reference to the Depuby Cummissioner
under section 9 (8), of the Act was called for, as there were
no proseedings for the enforcement of the conditionsl sale
clause * pending " before the Distriet Judge after the ovder
in December 1900 consigning the record fo the Record-
room. Mussammat Bukhtzwari v. Shibban Lal, P, B, 59
of 1912,

““ For the enforoement of a conditlon intended -

Py “’K’Uvi)ératb by wa,j? of oconditional sale,
- wortgagee had, on the basis of & wmortgage by W&J

9 A

Seo. 9.
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of conditional sele, notice under Regulation No. XVII
of 1806 issmed on the wmortgagor and the year of
grace expired on 5th June 190L  Tn 1905 the wortgages
bronght ®» suit to obtein possession of the land. His
elaim was contested by the mortgagor bubt a  compro-
mise was arrived at, and it was agreed between the parties
that the land should remain in the possession of the mort-
gagee and that if the mortgagor failed to redeem the land
within bwo yenrs, on payment of the mortgnge debt and
costs, the mortgages should on the expiration of that period,
be deemed to bo the absolute owner of the land, The Gourt
accepted this compromise nnd passed & decres, on the 3rd
March 1905, in nocordance therewith. The mortgagor
having failed to redeem the mortgage within the stipulated
poriod, plaintiff, the hrother of the morbgagor brought s
suit for pre-emption in respeet of the said “wale”. Held,
that though the transaetion was clesrly one in contravention
of the provigions of tha Aet, the present proceedings not
being for the purpose of enforcing the condition intended
to operate by way of conditionsl sule, the Chisf Court has
no power to ach under section 9 (3) of the Act and cannot
therefore take aotion under that eclanse and refor the oase
to the Deputy Commissioner, All that the Chief Court
can decide is, that tho plaintiff’s claim for pre-empiion
wust fail.  Bishen Dus v. Maseu, P, B. 82 of 1000,

“If a snit i8 institnted in any Civil Courtona

- mortgage to which sub-section (1) or sub-gection (2)

applies . Plaintiff brought the present suit under section 77
of the Indian Registration Act to enforce registeation of a
mortgage deed, the registrar having venfused to register
on the ground that the deed coniravened the provisions
of the Act XIII of 1900, It was found as a faot that in

. uddition o ereating & farther charge on the lands already

mortgaged, the deed notually created a charge upon other

. landa which had not previously been mortgaged, Held, that

sdb-section (3) of seation 9 of the Act dil not apply in
s ‘: s much a3 the expzesswu in that sub-section * that if & snit
iy instituted i in’ any Civil Court on ‘morbgage to which
e sub-seulmn ‘1 or sub-sechlon (2) applies,” m means & suit
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instituted to enforce some of the terms of a mortgage where-
a8 the present suit has been instituted merely to enforce

registration of » mortgnge deed. Nuvain Das v, Mi, Suhih
Bano, 1 Lahore Law Journal, 212.

Reference to Deputy Commissioner,~—(1) Proce-
dure in suils fo enforos unauthorised mortgages.—If a suit is
instituted in a Civil Court on & mortgage by way of con-
ditional sale or in & form unauthorised by the Aet oxecuted
by & member of an agrieu'taral tribe, the Court is bound to
make & reference to the Daputy Commissioner o that he may
exercise the powara referred to in the last two paragraphs.
The Punjab Land Admimisiration Manusl, para 45.

(%) Procedure of the Appellant Court in making
veferance,  Hald, that according to the provisions of section
582 Civil Procedure Code (=scetion 107 (2) of the
present, Civil Procedure Code, Act V' of 1908), the Ap-
pellate Court should proceed in the same manner a8 a
Court of first instance would praceed to decide the prelimi-
nary points noted therein, and theresfter if a refuronce to
the Deputy Commissioner is still necessary under Section 9,
it should be made either direct or through the lower Court,
and in those cases where the exereise of hiy powers under
the Alienation of Land Aet by the Deputy Commissioner
would not dispose of the case, the Civil Court making the
reference should dispose it of after the Deputy Commissioner

has discharged his duties in connection therewith, Narain
Singh v Hayat, P, B. 20 of 1003,

18) Ulira vires, ifthe morigages had oblained decres
for possegsion by fordclosurs before the enforoemant of Act.
The plaintiff sued and obtained deeres for possession of
geréain land by foreclosure of mortgage on the 11th March
190t, The defendants appealed to the Divisional Judge,
who, on 26th June 1901 referred the case to bhe Deputy
Commissioner under sestion 9 (3) of the Act, which had
goma into force on 8th of June 1901, On 25th September the
Deputy Commissioner strnck out the eondition operating as
& conditional sale, and on 12th October the Divisional Judge

Sre. 9.
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dismissad the suit in consequence of the Deputy Commissioner’s
action, Held, following Jagan Nath v. Fazla, P. B. 26 of 1902,
that it was wltra vires both for the Divisional Judge to refer
the caee to the Deputy Commissioner and for the latter to
deal with the cage under Section 9 (2), a8 the plaintiff held
n decree for possession of the Jand at the time the Punjab
Alienation of Land Act came into fores, there heing no
subsisting mortgage at the time. Maya Mal v. Juimal,
P. R, 47 of 1902,

(4) Unnecassary, if the morigagee abandons the clauss
operating by way of conditionel sale and sues us movigages
under the other clause entitling kim lo tokes possession, Held,
that in cases in which the plaintiff not ouly did not sue on
the clanse regarding conditional snle, but emrrenders that
condition altogether and agree of his own motion to have it
strnck out, the mortgnge would cense to be one inelnding
such a clause and the reference to the Deputy Commissioner
would be no longer necessary, as there would be no mort-
gage before the court coming within the purview of
section 9 (2). Nargin Singh v, Hayat, P. R, 20 of 1908.
Contra Bodh Raj v. Faiz Bakhsh, P, R, 01 of 1903, (dis-
approved in P. R. 88 of 1905.)

(6) Ummeogssary, if the Deputy Commissioner has
refused to take action afier the non-accaplance of hia proposal
by the mortgagor. A mortgage made before the commence-
ment of the Act by an agriculturist of his land in whish
there was & ecndition intended to operate by way of
conditional sale and still current, was brought by the
Distriet Judge, who was moved to issue a notice of fore-
closurs after the Aet has come into fores, to the notice of
the Deputy Commissioner. The mortgages aceepted the
new mortgage as proposed by the Deputy Commissioner in
liew of the original one but the mortgﬂg'pr' refused, The
Deputy Cowmissioner thereupon decided that nothing .".

further could be done and returned the referenco to the
District Judge, Notice of foreclosure was then' issued and

‘ ~ after expiration of the year of grace the morigagee instituted
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o ‘suit for possession as ownor. Held, that it was nob
necessary for the Civil Court upon the institution of the
possessary suit to vefer the matter again o the Deputy
Commissioner under Section 9 \3). Bichha Lal . Gumant,
P. R. 08 0f 1807, See to the same offest Giopal Das v. Hari
Singh, P. R. 88 of 1909, Bulands v, Diwanu, P, W. R. 109
of 1912 and Bhero Das v, Mona, P. B, 81 of 1912,

Enquiry by Court before reference.—1) Al-
though it is the duty of a court to refer a mortgage of
land by way of onditional sale to the Deputy Commissioner
under Seetion 9 of tha Act if it was made by n mewber of an
agricultural fribe, bub it is for the party desiring to obtain
benefit of that ennctment to allegs and prove that he s a
member of an agricultural tribe, The mere asserbion by a
party that he is o, is insafficient, Tda v Mud Chand, P. R.
4 of 1907,

- 42) (@) In “proceudings,” 4.6, in proceadings under section
8 of Regulation XVII of 1806, the action of the District
Judgo is purely ministorial, and the only enquiry he should
make is to ascertsin, before he refers the proceedings to the
Doputy Commisgioner, whether the mortgagor is a member
of an agricultural tribe, if the point is in dispute. If the
Doputy Commissioner, on a reference being made, refurns
the procesdings withoub striking out the clsuse as to
conditional sals, the District Judge should proceed to
gserve the notice on the mortgagor, as required by Regula-
tion XVII of 1806,

(3) If & Civil suit is institnted on & mortgage to which
seotion 9 of the Act applies, the Civil Court shall not wmake
o referenes o the Deputy Commissioner under sub-seetion
() of section 9 wuntil it has disposed of any objections
brought by the 'mortgagor sgainst the validity of the
mortgage or of any plea raised by him on the poiut of
limitation, Finansial Commissioner’s Standing Order
No. 1, para 49. K

Jurisdiction of Appellate court to refer If
the foreclosure notice is valid.—Held, shat an Ap-
‘pellate court has no jurisdiction to make n refarence under

Sro. 9,
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seotion 9 (3) of the Aet and the Dopnty Commissioner hag
no power to proesed under its sub-gection (2), il the fove-
closure notice is effsctnal, but if it iy not, the Appellate
Court Is bound €o act upon the ssid section and to dismiss

‘the suit, if the mortgagea being pub to his elestion by the

Deputy Commissioner refuses to aeceph a morkgnge in one of
tho authorised forms, Jiwen Rowm v, Bhani Rom, P, W, R,
51 of 1910,

Jurisdietion of Civil Court after its refer-
ence to the Deputy Commissioner,—Held, that after
& Civil Court has made & veference in regard to a
morbgage by eonditional sale under section 9 (3) of the Act
and the Deputy Commissioner hag made an offar to the
mortgagees whieh they rojected, the Civil Court is

funobus officio.  Mussammat Bakhiowari v. Shibbom Tal,
P, R, 55 of 1916.

Power of Oivil Court to oonvert a mortgage
by way of conditional sale into & mortgage
under seotion 8 (1) (a) of the Aoct.—The mortgagee
applied to the Collector that in lieu of the mortgage by
way of conditional sale in hiy favour, a mortgage of the kind
recognized by ssetion 6 (1) (a) of the Aat be granted to him
for o period of 0 years, The mortgagor being summoned
objected to the change. The Collector wmerely recorded the
fact of his rofussl snd left matiers in slafus guo. Sub-
sequently the mortgagee applied to the Distriet Judge for
isgue of » notica of foreclosure which wes isaved and served
upon the mortgagor who took no objestion to the notice
nor attempted to redeem the land, On expiry of the year
of grace, the mortgages brought a suib for possession. Ths
Oourts below held that the plaintiff was not’ entitled to a
decree for possession as fall owner &8 no reference
under section 9 (3) was made fo the Collector and passed
& decrse for possession of ‘the land as morbgagee for
20 years under scobion 6 (1) (@) of the Act. Held,
that the Civil Courte have no power ab sll to converd

o mortgage by way of conditionsl sale into » mort-

* gage prescribed by seotion @ (1) of the Act, this being o
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matter loft oatirely to the Revenna suthovities. Gopal Dus
v, Hawi Singh, P. R. 88 of 1909,

Rule.
The 38nd Moy 1901,

No. 25-8.- Notifieution.—In exercise of the powers aon-
ferred on him by sestion 26 of the Punjab Alienation of
Land Aet, 1800, the Tieutenant-Governor of the Punjab
is plensed t6 make the following rule ay to the exerciss by
a Deputy Commissioner of the powers conferred on him by
that enactment in crses referred to him under the seid Act
by  Civil Court:—

RULE.

When » Civil Court makes a reference to n Dopuly
Commissioner under the Punjab Alienation of Land Act,
1800, the Deputy Commissioner may exerciss any power
applicable to the erse, which is conferred upon him by that
Act, either upon the. reference or after any further inguiry
which he considers necesssry, or after sending the reference
to any Revenue Officer subordinate to him for investigation
and report and upon consideration of the report so required,

Sub-section (4).—Legal Ohange,—This sub-
gection was added by Punjab Act 1 of 1907, section 8.

Mortgage by oconditional sale, duty of
Deputy Commissioner where mortgagor denies
exeountion of the mortgage or pleads payment.—
Held, that where a mortgage by way of conditional sale is re-
forred to the Deputy Commissioner by a Civil Couvt, or where
a mortgagee applies direct, under section 9 (2)of the Land
Aliénation Aet, snd the mortgagor before the Daputy
Commissioner deniss execution of the mortgage or pleads
payment of the mortgage debi, the labter wust decline to
exercise the power conferred on him by the section and
has fo jurisdiction to deecide the objection. Lakhmi Das v
Hayat, P. B. 2 of 1815, (Rev.).

Seo. 9.

XIIT of 1900

XIIT of 1900,
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10, Inany mortgsge of lud made altor the
commencement of this Avt any condition which is
intended to vperate by way of conditional sule shall
be null and void

NOTES.

Mortgages by way of conditional sale abol-
ished.—The only resbraint on morbgage, which the Aok
mnkes generally applicable is contained in its 10th section,
which abolishes the form of mortgage by way of conditional
sale. Lo Pumjod Land Admindsiration Monual, pare 39,

Section 10 of universal application and not
conflned to agrioulturists,—A Sheikh of the Hissar
distriet, on Oth July 1901, made o wortgage of his Iand in
fuvor of & Kunjra of the same distriet, The doeod of mort-
gage provided that the principsl money togethor with
interast was to bo puid within a year and that on defsuls
the teangaction wan 0 bo dooumwd to bo a sule,  Ilold, that
the stipulstion as to conditionsl ssle was null and voil
undar the provisions of section 10 of tho Ach and it wua
immatberial whether the mortgagor wos or waa not a wembor
of sn sgricultural tribe. Aliah Dim v. Faieh Dim, P, R, 81
of 1018, Sac to the same effact Galma v, Sohan Lal, I, R. 11
of 1904, p 47 and Nand Singh #. Bishen Singh, P, R, & of
1905, p. 82

Decree based upon a compromise embodying-
& new contract of mortgage with olause of con-
ditional sale in defanlt of payment of instal-
ments 18 null and void.—In 1806 the mortgages
under a mortgags of 1398, by way of sonditional sale, took
the usual foreclosure proceedings under Regulation XVII
of 1808 and after expiry of the year of grace sued his mort-
gagor for possession of the mortgaged land as owner, The de-
fendant contested the regularity of the foreclosure proceedings
and the parties eventnally enbered iuto & compromise under
which the defendant was to be entitled to redeem the mortgage

_on poyment of Bs, 400 by snnual instelments of Ra, 80

- . and.in _hhelevimt of default in payment of three conseeutive
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ingtalments the land was to be consideved sold to the
plaintiff. The Court was requested to pass a deoree in
terms of the compromise which wae done. The instalments
wera nob, however, paid according to the compromise, and
the mortgagee upplied for poasession of the land in execu-
bion of the decres and possession was delivered to him. A
yesr later the mortgagor brought the present suit for
redemption of the land on payment of Rs 400. Held,
that the cdeed of compromise embodied a new contraat of
mortgage which suporseded the origina  contract of 1898,
Held also, that as the compromise was made in 1908 i,
after tha Punjab Alienation of Land Act had came into
lorce and tho decree which was passed by the Court waa
wholly based upon the agresment of the parties, the condi-
tion intended to operate by way of conditional sale Was
nall and void undor the operation of section 10 of the Aet
and the mortgagor's suit for redemption was competont.
13ishen Das v. Massu, P. R, No, 82 of 1909, referred to. Dubi
Suhas v, Bamgi Lad, B, R, 56 of 1918, *

Rogistration of & mortgage-deed of land
containing & condition intended to operate by way
of conditional sale,—When a mortgage-deed is pre-
sented ib is necessary to ascertain who the alionor is,
1f he is not & member of an agrieultaral tribe, the deed cau
be registered withont question, even although it contains a
conditivn intended to operate by way of conditional eale, for
although such eondition would be void under sestion 10 of
tha Act, the deed 3a other respocs would not be necessarily
invalid, Finansisl Commissioners Standing Order No. 1,
para 11,

11, Any member of an agricultural tribe may
make & lease or farm of his land for any term nob
exceeding twenty years, and any lease or farm made
by a member of an agricaltural tribe for a longer
term than twenty years shall, if the lssses or farmer
i3 not a membsy of the ssme tribe or of a tribe in the

*But sce Karori Mal v, Rwnji Lal, L L L 2 Tab, 58, (1 B.) aoted wder
seotion Y, fu whick this puling P, B 50 of 1918 was disapproved,

See. 11

Loases and
[atm,
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smne group, be deomed to be a lonse or farm for the
lerm permitted by this section,

Objeot.—~Lb would be ossy to ovade’ the provisivns
rogarding morbgages which have just been deseribod by
ninking transfors for loug periods in the furm of leases
Accordingly tho term of loases made by mewbers of agrical-
tucal tribas in Evwour of parsous who nre nob wombery
of the satae tribo or o triba in tho sune group hay besn
limited to twenty years ul the outsids. L%he Punjeb Land
Administration Manual, pare 43,

Registratlon of a lease for more than 20
years.—An instrument of leasc or farm by & membor of an
agrionlbural tribe shoubil not be rofused nduission o rogistre-
tion merely heeause the Lern of years preseribod i saction
11 of the Ach i1 excoodod in thu condtbions of the nstea-
went, a8 the inslramoent in othoer respocts would wol be
necessurily invalid,  Financial Cumwissioner’s shandinyg
order No. 1, para I4,

Lease and Mortgage,—17. lu several diskricls,
gspeeially in the wost of the Provines, there iy considerable
laxily inthe classification of wmany dosds presented for
registration which iight bo treated oither as deeds of
lense or deeds of mortgage for a limited perivd, More often
then not the Sub-Registrar adopls the claswsification pre-
forred by the deed-writer, and treats the deed as & lense if
the writer hag in it used the words patéa, theka, musiajri-
noma, and 60 on, even though the terms of the deed show

clearly enough that it is really & deod of worlgage, not of
lease,

18, The most suitable definilions of *loasc” and
“ worbgage” for Lhe prosont purpose are those cvntained
in Section 2 of the Stamp Act, It is lrue thal Lhe
definitions are not mutusily exelusive, and deeds whioh
transfer the possession of land in exehange for the payment
of n preminm, with or without a further annual payment,
might be classified either as leases or s mortgages Aq
» practical rule, however, it may be held that if the lund
in transferred in order to secure the ropaymont of a lwwp
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gum of monoy advancod to or due from the owner of land, Sero. 12,
the deed is usually a mortgage deed, whereas in the case
of a leage the land is transferred on aceount of a future
recurring annnal payment.
19. Registering officers should decide, &y best they
can, a8 to the nature of each so called lease presemted fo
them for registration. If they hold that the deed iy 2
deed of mortgage, they will treat it as such for the sassess-
ment of stamp duby and registration fees, and if it ia under-
stamped, will impound it, The real nature of the deed ss

decided by the registration officer, should, of eourse, he
shown in column 2 of the register.

20. Tnsome cases fhe decision that & deed drafted
as & lease is really a mortgage deed will involve the
decision of the [lurther question whether, viewed as a
morbgage, il conkravones the provisiona of Aet XIII of 1900
ornot. The procedure in Jeciding the question will be
that laid down in Appendix VIL* of the Punjab Registration
Manual, 1910, and paragraphs 8 to 16 above. Financial
Oommissioner's Standing Ovder No, /,

12. (1) During the currency of a mortgage Metiction

made under section 6 in form (a) or form (b) or of & (*;:";EE}}‘;
leaso or farm under this Act, the owner shall be at tumporary
liberty tomake & further temporary alienation of the wlensio
same land for such teim as together with the term
of the current mortgage, lease or farm will malke up

a term not exceeding the full term of {wenty years,

{¢) Any such further temporary alienation, if
made for & Jonger term than is permitted by this
sgotion, shall be deemed to be a temporary aliena-
tion for the term permitted by this - section,

NOTES,

Restriotion on extensions of mortgages and
leages,—The object of the Aet would also be defeated if,
during the currency of » mortgage or lease for a term

*Soe Appoudix TV of this hook,
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Qe 18, Hwibed by faw to twendy ymies the movtemeoe or fowor
wore froo to oxtend the period by vxeeuting o frovh tronsfop,
1F the alionation nlremly effouled s for dwenty years, m
further Leansfor by way either of morteags or ol lonse iy
permitbed ; if it is for less, u favthor morlgage or lowso iy
allowed for sueh & numbar of years ay will bring Lhe whole
period of transfer up to twenty yoars. The Dumjub  Lund
Administration Monual, pore 49,

Ejeetment of

o gaeee, ' cboy I F Py . H
oo 13.. If o wmortgages, lesses or farmer 'holdmg
Inrmer possession under » mortgage made under section G ar
TENT ¢

1 bt under & lease or furm made under section 11 or under
" amortgage, lease or furm made under section 19
remaina in possession after the expivy of the term
for which he iy eutitled to hold undi v Win mortgage,
loase ov farm, the Depnby Commissioner may, of his
own motion or on the application of tho person on-
titled to possossion, ejoct sueh morlgagee, lowiee or
farmer and place the parvson w0 ontitled in posos-
sion.

NOTES.

Procedure on applieation to the Doputy
Commissioner under section 18 to eject a mort-
gagee, lessee or farmer and place the person
ontitled in possession—Ses Finaneial Commigsioner's

Standing Order No. 28 on iha Record-of-Rights, parn 25,
Financisl  given below =

Comus-

o, Hotas in the ramanks colummn with vegard to those trans-
g;ﬁmr [fers to which conditions are nitached by the Punjob Alienation
903, of Land det.—25. Tha following inetructions are intended

to enable a Doputy Commissioner to determine the cnse in
which he can exercice the authority given him by Section 18
of the Alienation of Tand Ack of his own motion, o cject a
mortgnges, lesses, or farmer in possession aflor the expiry
of the termi for whieh be is enlitled to hold under his

wortgage, lease or [arm under Section 6, 11, or 12 of the
Act i~
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{n) In the case of o mortgage, lease, or farm effected Smo. 14.

with possession nfter Juue 8th, 1901, by & member
of an agricultural tribe, to & person who is not &
member of an agricultural tribe, the patwari
shall enter in the remarks column of the jamaband;
a note stating tha date of the commencement and,
except in case of & mortgage under Seotion 6 (o),
the date of expiry of the term of possession,

{b) These remarks also will be earried from one juma-
bandi to another during the currency of the
mortgage, lease, or farm,

14.—Any permanent alienation which under shect ot
. . ’ . permaneid
section 3 is not to take effect as such until the sane- anenaion

tion of & Deputy Commissioner is given thersto shall, i
until soch sanctinn is given or if such sanction has et
been refused, take effact as a usufeuctaary mortgage
in form () permitted by section 6 for snch term nob
exceeding twenty years and on such conditions as

the Daputy Commissioner considers to be reasonable.

NOTES.

Nocessity of using section 14.—27. When the
permanent alienation is mevely proposed to be made and is
disallowed it i only necessary to communicate the order to
the parties or to the revenue officer dealing with the muta-
tion case. But if the perranent alienntion has already
been made and the Deputy Commissioner refases sanction,
he must pass an order under section 14 of the Act, declaring
that the tramsaction will take effect as & usufructusry
mortgage in form (a) permitted by section 6, and fixing the
term and the conditions which he considers reasonable,

28, Conditions.—As regards the conditions, little 148
tude is allowed because those preseribed in seation 6 (1) (a)
and in seetion 7 would be applicable. Conditions may
however, be added in necordance with section 8. Finanoial
Oommissioner's sianding order No, 1,

Sale of usufrnotuary Mortgage—on refusal
to sanction, the Deputy Commissioner shounld
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Sgo. 15, fly conditions. In case of sle of his righis in o o
frucbnary mortgnge of land by the mortgayee, & membor of
an agrienltural tribe in {svour of & porsom who is wot & mum-
ber of an agricultural tribe, after the Ack eamo inlo foree,
the Deputy Commissioner ought nob to proesed imder aeekion
9 torevise and alter the mortgage but to proceed umder
gogtion 3 () to sanction or to refuse to sanction the sale,
When the Depuby Commissioner refuses to sanction the sile
he should fix terms and conditions under section 14, Subh-
bashi Ram v, Akbar Shoh, P. R. 6 of 1003 (Rev.)

St ions 15. Hvery agr-ement whereby a member cf an
o ety e agricultural tribe purports to alienate ov charge the

f.ﬁ'f,!(‘:i[‘ﬁ“ ' produce of his land or ang part of, or share in, such

aionation — ppoduce for wore than one year shall not tuke eflect
ol ar vhrges

mprodice for more than one year from the date of the agree-
ment unless the sunction of a Deputy Commissioner
is given thereto, and shall, until wnch sanction is
given oy if such sanction is refnsed, take effect as if il
had besn mada for ons year.

Explanation.~The produce of liud means—

(a) crops and other products of the earth
standing or ungathered on the holding ;

(8) crops and other products of the earth
which have been grown on the land
during the past year and bave been
reaped or gathered.

NOTES.

Objeot.~The object of section 15 of the Act is to
pravent the evasion of its provisions by the substantisl
mortgage of the land under colour of the alienation of, or of
& chargo wpon, its produce. It is not intended to prevenmt
zamindsrs from borrowing on the secarity of the crops of
the two next following harvests, nor to interfere with
bona fids contracts for the disposal of produce to large firms
enraged, for example, in the wheat export trade. When &
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eage under this section comea before a Deputy Commissioner Smc. 16.
the main point for his consideration iy whether the tran-

saction for which his sanction is sought will amouxt to an

ovasion of the Act. If not, restraint of trade being obviously
objectionabls, sanction should be freely given, When,

however, the contract is wade for more than one year by a

zamindar in favour of & money-lender, it is most probable

that an evasion of tho Act is intended. Financial Opmmis-

stoner's Standing order No. 1, para ;1. Ses to soms effect

Punjab Land Adminisiration Manual, para 50,

Deputy Commissioner’s sanction to leases of
fruit gardens for more than one year necessary :—
Where the frait of gardena is sold for more than one year
in advance, the case shonld be treated as one in which the
Deputy Commissioner’s sanetion is necessary. Finaneial
Qommissioner's Standing Order No. 1, para 87,

Registration of instruments, alienating or
gharging produce of land.—~When an instrument pur-
porting to alienate or charge produce of land is presented,
it is necessary to ascerfain who the slienor is If he is a
mewtber of an agricaléural tribe, then if the deed purports
to alienate or charge the produce for mere than one year,
the Deputy Commissioner's sanction to the alienation is
requived, and if no copy of such order of sauction is
produced, the deed should be reburned under role 1 with
instructions that a enpy of the Deputy Commissioner's order
of sanotion is raquired before it can be admitted to regis-
tration under Rule 2. Finanoial Commissioner's Stondiny
Order No, 1, para 12,

16. (/) No land belonging to 8 member of an Lwutun
agrioultural tribe shall be sold in execution of any o
decree or order of any Civil or Revenua Court,
whether mads before or after the commencement of

this Act.

(2) Nothing in the section shall effoct the right
of Government to recover arrears of land-revenue, or
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Sgo. 16, any dues which are recoverable us awwvosrs of land-
revenue, in any manner now permitted by law,

NOTES.

Attachment and temporary Alienation.—
Attachment of lund belonging do an wyriculturist not proki-
bited, Held, that section 16 of the Punjub Alienation of
Land Act does not prohibit the attachment in exocution of a
tecree of the land belonging to members of an agricultural
tribe and thet & decree-holder is entitled to elnim u declara-
ration that certain land is liable to attachment and to he
thereafter dealt with as provided in Seetion 826 of Civil
Prosedure Code, Act X1V of 1882 (=section 72 of Civil
Procedure Code, Act V of 1908). Badar Din v. Burs Mal,
P. R 40f1903, Seo also Salih Mohammad v, Mehar Singh,
P, R. 1 of 1019 (Rov.), Sardarni Duttar Kaur v, Ram Rabtan,
L L. R. 1 Lah. 192, Finaneinl Commissdonor's standing ordor
No. 1, pars 47 and Chief Court Rules and ordoers, Vol, I,
section XXI, para 56,

Rules,—[or rules as to attnehment of agricultural land
and produce and the temporary alienation, or management
thereof see Financial Commissionor’s Standing Order No. 64.*

Reference to Collector undex section 72 of the
Code of Civil Procedure (Aot V of 1808)—Power
of executing Court to accept or to reject proposals
made by the Revenue authorities.—(1) Where &
Distriot Judge, exeeuting a decree for sale of morigaged land
orders its sale, he is not bound to accept the recommenda-
tions of & Sub-Divisional Offier to the Collestor to arrange to
have the decree satisfied by u teraporary alienation. Guran
Ditia Mal v. J. Rustamji, P. L. R, 9 of 1915. (2) On an
spplication for execution of a degres the case was under
section 72 of the Civil Prossdure Code, referred to the
Collestor who proposed satisfaction of the decree by twelve
yeors' lease of helf of & garden belonging to the judgment
debtors, not members of an agricultural tribe. Ihe Subor-
dinate Judge, however, being of the opinion that the lense

*Hee appendix ITT D, of this book,
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would not be suffisient, to satisfy the decres, ordered the Sxo. 16.
sale of the garden. On appeal, the District Judge refused to
allow the sale mainly on the ground that the Revenus
authorities had refused to sanction it, Held, that the
senction of the Revenue authorities is not necessary for the
sale of revenus paying land belonging to judgment-debtors
not being members of un agriculvural tribe and that the
Court was not bound to accept the Collector's proposals,
Burkat Al v. Miari Khan, . L. R. 60 of 1018, (3) The
applieant, & member of an agriculbural tribe, was the judg-
ment-debtor uuder a decree of & Civil Court and his land
was atbached in execution. The executing Court asked the
Colleetor to intervene with a proposal for temporary aliena-
tion under seetion 72 of the Code of Civil Prosedure. The
Collector proposed & temporary alienation for twelve years of
part of the land under attachment. Held, that the Colleetor
had, under section 72 of the Code of Civil Procedure, juris-
diction to make the propossl for temporary alienation
notwithsianding the provision of section 16 ‘1) of the
Punjab Land alienationAct. Held also, thet the position ofa
Revenue Officer executing a deeree of a Civil Conrt by attach-
ment of land or temporary alienation or otherwise is that of
a Ministerial Officer of the Civil Gourt taking his orders from
such Court, and he has no power to order a temporary
alienation. Salik Hubammod v. Mehar Singh, P. K. 1 of
1919 (Rev,) Contra, Ahmad Khan v. Parmenand, P. R. 8 of
1017 (Bev.) overruled by the above ruling P. B, 1 of 1919
(Rev.) (vide Surjan Singh v, Basant Singh, P. R. 5 of 1921,
(4) Held, that u Civil Court ean in ezecution ofa decree order
a temporary alienation of the land of a judgment-debtor
who is & memher of &n agricultural tribe, and that section
16 of the Punjsb Alienution of Tand Act prohibits only a
sale and not a temporary alienation of such land,
Held also, that the Collector when acting under section 72
of the Code of Civil Procedurs, does not perform sny judi-
cial function ; if he mekes any representation under the
gaction he does 5o ag an officer of the Court ; and it in within
the disaretion of the court to accept or decline to accept
snch representation. Huro Prosad Ray v. Kali Prosad Ray,
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50, 16, 1 TR Oal 200 0, BY and Darga Singh o, Mallab,
DR 25 of 1804, followwl,  Nerdwens Dabwr Nawr v,
Rom Radlan, L Lo R L Lak, 192% (5) Held, that an

Tngolvenoy Conpl is compalont tu  procwd  against bhe
land of an ingolvent, who is n moember of an agrienftural
tribe and offect n temporary aliemation, amd it i3 not
necessury that the reteiver or the Cowt should
proceed through the Collector. Hold als, that a Court or
receiver proceediny under the Insolvency Act should procesd
as far as possible on the same lines as a Uourt aeting in
execntion of a decrse, vide section 21 (2) of the Provincial
Insolvency Ach, and that conseynently a farw or morbguge
made of the insolvent’s land sbould net bo fur & terwm
exeaeding 20 yoars and should be awtowatioally rodecms
by the profits, tho debb being in oither case extinguished.
Manji v, Givdhard Lal, L T & 2 Lah, 78,

Tudtan T Rules and Orders.—I5. Thosale of Jand Dbolonging
%}},“l’l"lf,‘;'.,‘ to & member of sn agricullural fribe is prohibitwl by
Yol L gogtion 16 of the Land Alienntion Aet. This ssebion huwever
dosa not pravent the temporary alienation of sueh lund in
satisfaction of a money deeres in some wmanuer to bo
determined by the Court whother afiar or withoni provious

veference o tha Collector.

Tho Buling In this connection The Hon’ble Judges of the Iigh
of tho Finno- Court have issued the following instruation: : —

elel Commis.

‘iiz(:ymtl, gluuju,h {u) Subordinate Courts should not ordivarily exercise
Eﬁ?}‘%{m’)' the powsr vecognised by the marginally-noted

ruling of 1919, without ftigat obiaining the
Collector’s opinion & to what would be & suitable
period for & temporary alienation

(b) Subordinate Courts should in no case make any

abbenipt to pre-judge in apy purticalar she i-sue
on which o Collestor is expoeeted to report; and

“But kea the jnstructions subseqvently fssucd by the H wh Court veguding
vajue of and weight to by attached to the Uol.ector™s opinion, as contained tn the
Hinaucinl Commiiseioner’s Standing order No, 64, pamy, 13 a~ amended by F, (%,
carrection shp Xo, 381 8, 0, (New Heries) dated 6rhv Qetoler 1992,
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(¢) Subordinate Courts should as far as possible abide
by the Collector’s opinion, unless that opinion
can he shown to be erronsous.

Financiae Oommissioner’s Sianding order No. 64,
pura 16 as umended by F. C's correction slip No. 581
3, O, (new series) dated Gth October 1932,

16. Under section 72 of the Civil Proeedure Code, the

Collector is given certain powers of intervention. It is true
thab under section 68 of the Civil Procedure Code, the local
(overnment has the powers to declare that the execution
of the decrees in which the Court has ordered the sale of
immovable property shall be transferred to the Collector
for execution, but in this provinee no such notification has
issued, and it is only under section 72 that the Collector
has power to interveme. When making vepresentations
under that section, the Collector does nob Act as & ministerial
officer of the Court, but in any other procesding under the
rules end especinlly in providing for the satisfaction of the
decree after the Court has authorised him fo do 8o in the
meanaer recommended by him under that section, he merely
acts a8 a ministerial officer of the Court executing the
decree and takes the place of an ordinary ministerial
officor charged with the duty of execnting decrees.
Subject o the instructions contnined in paragraph 13
(¢) ahove, it is perfectly within the diseretion of the Court
tio aceept or to decline to accept any representation made
by the Coltector, In the event of the Court declining to
seoept & representation agsinst & sule, it would be the
Collector's duty to sell the land, assuming that there is no
special law such as seetion 18 of the Laud Alienstion A,
prohibiting such a sale. Financial Commussioner's Slanding
order No. 64, para 16 as amended by F. C’s, correction alip
No. 582 8. O. (new series) dated 6th Ocetober, 1922,

Appeal from Collector’s order—Held, that
whore in execution of & decree after atbaching agricultural
land, & Civil Court sends the reoord to the Collestor it
amounts to an order enquiring from the Collector whebher
he wishes to intervene under mection 72, Civil Prosedure

Srg. 16.
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So. 16, Code, Act V of 1008, and that no apport fiew agaiust the
order of Lhe (lolleetor if he rofuses to intervene,

Bujo Rum
v, Durga Dut, I R, 5 of 1910. (Rev.)

Rules—Tor rales as to appoals from Collostar's orders
ses Financinl Commissioner’s Standing order No 04, pura 24,9

Sale in executlon of decrec (1) The sale of
agricultural land in exeeution of decree has always been
subject to severs restrictions in the Puniab. AL first the
sanction of Commissioners wns suffieient. In 1819 that of
the Judicial Commissioner was required, when the property
wag ancestral and not aequired, Afterwards tho Financial
Commissioner beeame the anthority to whom sale proposals
had to be submitted, The direct rosult of these rules was
that sales in execution wore almost unknown; the indireot,
that loans without the seeurity of n mortgagoe on the dobtor’s
land wore diseconraged. The samo Aeb which has pub res-
trietions on mortgagos hes forbidden the sale in oxecntion
of decree, of land bolonging to & mowber of an agricultural
tribe. The provisions of Seation 326 of the (fivil Procedure
Cnde bave therefore censed to be of much practicnl importange
go far ag the Punjab is concerned. Orders issued by any
court for the attachment, sals, or delivery of land or intorest
in Jand or for the attachment or ssle of produce, must be
executed by the Cotlector or soms revenne officer appointed
by him, The rules on the subject will be foundin Ap-
pendix I The Punjob Land Administration Hanual,
para 61,

(2) Land, which is defined in section 2 (3) of the Act
and inclodes land applied to sgriculturs or pastoral purposes,
is not: snlenble in execution of any decree or order of any
Jivil or Revenue Court when it belongs to & member of an
sgricultural tribe. Ascordingly no propusal for the sale in
execntion of decree of land bélonging to & member of an
sgricultura] tribe ean now be made except by mistake.
Funangial Commassioners Standing ovder No. I, pura 46
See to the same effect, Chief Court Rules and orders, Vol. I,
Section XXT, pura 56.

*Seo Appendix ITL, D, of this book,
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Sale of Iand in executlon of deoree, not con-
firmed before the coming into foree of the aot,
barred by this seotion.—See Gulam Qadir Khan 4.
Bawa Gurbakhsh Singh, P. B. 45 of 1902 noted on p. 5
under section I. See also Sardar Dost Mohammed Khan
v. Mussammat Ilahi Khanam, P. W. R, for 1906, p. 117,

Deoree in redemption suit declaring land of
the plaintiff mortgagor to be sold in default of
payment of decretal amount within 6 months,
111egal, —~The mortgagor, a membor of an agrienltursl tribe
brought a suit for redemption of his land mortgaged in 1894,
His right toredeem was decreed by the Court conditionally upon
his paying the sum found due within six months, The decree
was drawn up in accordance with the provisions of rule 7 (d)
of Order XXXIV of the Civil Procadure Code and it further de-
clared that in default of such payment, the property was to be
gold. Held, that in view of the specifie provisions of seetion
18 (1) of the Punjab Alienation of Land Aet, the Court had no
power to direch the sale of land of the plainliff who is a
membar of an agricultural tribe, Nikal Chand v. Ghulam
Muhammad, P. L, R. 235 of 1918,

Sale of mortgagee rights In land forbidden.—
Held, following Asa Singh v, Buta, P. R, 12 of 1911, that the
mortgagee rights in land being “land” eould not be sold
in exesution of the decree vide section 2 (3) and 16 of the
Punjab Alienatisn of Land Act. Koram Iiahi v. Gulab Bai,
P, R. 89 of 1016,

Sale of mortgage-debt apart from the mecu-
rity, in exeoution of deoree, forhidden.—The de-
cree-holder applied in execution of his decree, for sale
of & mortgage debt due to his judgment-debtor, a member of
an agricultural tribe, separating the debt from the security.
Held, that the ssle of the debt would earry with it the
gocurity and as the provisions of section 16 of the Punjab
Alienation of Land Act prevent the sale of the morfgagee’s
rights in the land, the sale of the debt was equally inadmis-
sible, Lal Ohand v. Allak Dad, P. B. 16 of 1918,

Sko. 16.
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Commissioner's sanctlon to salp of agrlenl.
tural land not required.—(1) Held, that in nsmuclas
in the Civil Procedure Code of 1008, rection 67 re-enacty
only the flist pavagiaph of seetion 327 of the old Cude, and
has omitted the second paragraph of that section under
which the special rule authorising the Commissioner to
sanction sales of agricultural land in execution of the decree
of & Civil Court had been framed, the special rule in question
besame inoperative from the date on which the new Code
come into force, and that the sanction of the Comuissioner of
the Division is no longer required as a condition precedent to
the sale of agricnltursl land in execntion of a deeree for
money, Girdhari Ram v, Mehr Khan, I, R, 4 of 1910 (Rev.)
referved to.  Kishore Ohond v. Ishar Singh, P. B, 89 of 1918,
(2) Held, that the sunetivn of Commissioner tu sale of land
by Recoiver of insolvent’s sgricultural land i not requived,
Fagir Muhemmad v, dmir Chand, 3 1. T, J. 5,

Rules and Qrders,—(64) I'unjab Governmont nolifies-
tion Mo, 1207 8., dated 10th Septowbor 1885 which was
jssued under {he authority of the seeond elaueo of section 327
of the Code of Civil Proceduro, 1882, has beon withdrawn, s
there is no provision in the new Code which would anthorise
the republication of this notifieation or keop it in force.

Punjub Grernment Notifieation o, 1897 8, duted 10th Septenler 1885,

" In exereisc of the power confareed by Section 327 of the Code of Civil
Procedure, Act X1V, of 1882, and with (he previous sanetion of ihe Governue
General in Cownerl, the Hon'ble the Licutenani-Governor s pleased to make the
followmg modifientions of the Rules wiieh weve contined in foree by the Noti-
fiention of the Punjab Government, No, 3859, duled the 820 of October 1871,
fsswed under the correspondiug provisions of Act X of 1877 :—

“1, No lmnd whieh it spplicd to ngriculiure or pastoral purposes, and no
iutarest in such land, shall be sold in cxcention of a decree of a Clyil Court,
without the previons sanction of the Commicgioner of the Division ; and where
the land, or interest in lnnd mopesed to be sold Js heveditary or juini-noquived
property withoul the previous sanction of the Fmancinl Commissioner, ®

“2. Bales of such land, or of any interest m such land, in mtiufaction of
8 deerce of & Court of Civil Judieature, shall e made by the Depuly Cowmmis-
tioner npon the roquisition of the Court executing the decreo,

656, Land belonging to all who are not members of
agricultural tribes, therefore, is liable to sale in execution of
woney decraes without the previous sanction of the Cormis-
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gioner, Ohief Court Rules and Orders, Vol, I, Chapier I1,
Section XX,

17. Notwithstanding anything in the Indian
Registration Act, 1877 orin any rules mede under
section 69 of that Act,—

() an instrument which contravenes any
provision of this Act shall not be
admitted to registration ;

(2) an instrument which records or gives

Skc. 17,

I of 1877,
Registration.

effect to any transsotion which re- -

quires the sanction of a Deputy Con-
missioner shall not be admitted to
registration until a certified copy of
the order giving such sanction is
produced to the officer empowerad
to register such instrument,

NOTES.

Sub-section 1, Registration of a lease for
more than twenty years.—An instrument of lease or
farm made by a member of an sagricultural tribe should not
be refused admission to registration merely because the
term of years preseribed in section 11 of the At is exeeed-
od in the conditions of the instrament, as the instrument in
other respects would not be necessarily invalid, Minansial
Commyissioner's Standing Orvder No. 1, para 13,

Sub-section 2. Agreement to sell subject
to there being no obstacle, unenforeible for want
of Deputy Commissioner’s sanction.—A Jat of the
Lyallpur district, promised to sell his laud situate in that
district to & Jat of the Hoshiarpur district and on 5th January
1914 exeouted an agreement eoufaining inler alic the
stipulations that the sale deed wonld be executed and

registered by the 2lst February 1914, that the party

committing breach of the sontract would pay Ras. 1,000 as
damages to the other party and that if there was any legal
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Sgo 17, obstacle to the oxecution and registrativn of the sale deed
neither party would be entitled to any demages, Defendant
refused to oxeente the sale doed by the preseriboed date and
consequently on 24th February 1014 plaintiff instituted his
suit for specific performance of the contract and possession
of land, sanction of the Deputy Cowmmissioner to the sale
was nob obtained till after the institution of the suit. Held,
that as plaintiff neither held land nor resided in the Liyallpur
distriet he was not & member of an agricultural tribe qua
thab district and was not competent to purchase the land
without the sanetion of the Deputy Commissioner. Held
alzo, that as under sub-section 2 of section 17 of the Act,
tha deed of sale could not have been admitied to registra-
tion until a cortified copy of the order graniing such
sanction was produced to the officer empowored lo register
the instrument and as no sueh sanction was forbtheoming
on the 21st Pebruary 1914, thero was & legal obstacle and
the defendant was justified in pulting an end to the contract.
Pal Singh v, Thakar Singh, P. R, 120 of 1916,

Suit for the vegistration of a document,
whether Court ocan enter into the question of
the registration being precluded by section 17
of the Aet.—Hdld, that in & euit for the registration
of a document under section 77 of the Registration
Act, the Court is wvot entitled to enquire into anything
more than whether the ostensible exeeutsnt signed and
delivered to the other party the t(ccument which he
produced for registration, and it can not emter into any

question regarding ite validity. Remal Das v, Met, Jannat,
L L. B. 2, Lah, 202,

Rules.
Houe DEPARTMENT,
The 8th November 1901,

No. 44 Notifioution.—In exercise of the powers con-
forred on him by ssotion 25 of Aot XIIL of 1900 (Punjab
Alienation of Land Act), the Lieutenant-Governor of the
Punjab is pleased to meke the following rules for giving
effect bo the provisions of seation 17 of the said Aet :—
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1. +a) When an instrument, which records or gives
effect to & permanant alienation of lend, vequiring, under
geetion 3 of the Act, the sanction of the Deputy Commissioner,
is presented to a registering officer, unaccompanied by s
cartified copy of an order giving such sanction ; or

(6y Whea an instrament of agreement purporting to
charge or alienate the produse of land, which, under sestion
15 of the Aet, requires the sanction of the Deputy Commi-
ssioner, is presentad unaccompanied by a ceriified copy of sn
order giving such ssnetion; or

(¢) When an instrument of mortgage, which is requir-
od to be made in one of the forms prescribed in section 6 of
. the Act, i8 presanted not made in any such preseribed form;
the registering officer in refusing to admib the instrument
to registration shall proceed in the following manner =

Ha shall () record no endorsement upsn the document
iteelf, nor shail he make any entry of reasons for refusal to
register in Rogister Book II;

but (¢) he shall eater his reasons for not admitting the
instrament to registeation in a separale book ( to be pres-
cribed aud provided by the Ingpsctor-General of Registration),
and shall give to the presenter of the instrument a copy of
suoh eatry, and shell at the same time return the instru-
ment unendorsed to the presenter,

2  Aninstrument of the kinds mentioned in the fore-
going rule, which has been returned thereunder, may be
presented again for registration, and may then bo admitted
to registration if accompanied by the certified copy of the
order which was required, or if amended by the parties them-

selver, or by the Deputy Commissioner acting under section .

9 of the Act, g0 &3 to make it conform to the prescribed form,

8. (s) In registering an instrument of the kinds men-
tioned in clause: (a) and (b) of Rule I, the registering
officer shall regard the accompanying order of the Deputy
Commissionier giving the nesessary sanction as a parb
of the instrament, and shall cause & copy of such order
tobe satered along with the copy of the instrument iu the
appropriate Register Book; and

Szo. 17.
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’

() In rogistering an instrament of (he kind mentionsd
iu elause (¢) of Rule [, when tho sume has been vovised or
altered by the Deputy Commissionor neking undar avetion 9
of tha Act, the registering officor shall regard snoh order of
rovision or alteration as a part of the instrament, and shall
eause & copy of such order to be entered along with the
topy of the instroment in the sppropriate Rogister Book,

4. Anappeal may be lodged to the Registrar against
any return of an instrument made by a Sub-Registrar under
elause (4) of Rule 1, and,if the Registrar directs that the
ingtrument shall be registered inthe form in which it was
originally presented, the Sub-Registrar shall register it
accordingly. 1f the Registrar directs that the instrument
gshall be registered ounly aftor apecitied ameudment or
addition, then the provisions of Rule 2 as to admission to
regiatration shall apply.

Home DEpARTMENT,
The 80th Jumna 1900,

No 64 Notifieation.—Tn exercise of the powera con-
ferrad on him by section 25 of Aet XIII of 1900 (Punjab
Aienation of Land Act), the Licutenant-Governor of the
Punjab and its Dependencies is pleased to make the following
rules, in continuation of those published in Punjab Govern-
ment Notification No. 44, dated 8th November 1901, for
giving effect to the provisions of seclion 17 of the said
Act:—

Rule 5,—When a mortgage-deed is caneelled by the
Deputy Commissioner nnder section 9 (2) of the Aet and
& new deed is drawn uwp in lien thereof, the Deputy
Commissioner shall send to the offica in which the
cancalled deed was registered a copy of his order of can-
collation, and the registering officer shall make & note of
the cancellation, in red ink in the column of ramarks oppo-
gite the copy of the document eancelled,

Rule 6 —In cases in which a registerad morugage-deed
is revised or altered by the Deputy Commissioner under
section 9 1) or where under section 9 (2)of the Act &
condition intended to operate by way of conditional sale
is struck out, the Deputy Commissioner shall, when re-
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turning the docament to the parties after revision, alteration  Sze. 18.
or atriking out, rend a copy of his order to the office where

the doenment was originally registered, and the registering

officer coneerned shall make a note of the eorrection, revision

or atriking out together with a reference to the Deputy
Cowmiseioner’s order in the eolumn of remarks againt the

copy of the document eoncerned.

DEPARTMENT OF REVENUE AND AGRICULTURE.
The Gih November 1914,

No. 810 A.— Notification.—In exercise of the powers
conferred on him by section 25 of the Punjab Alienation of
Tand Act, 1000 (Act XTII of 1900), and hy seotion 91 of the
Indian Registration Aet, 1908 (XVI of 1008), the Lieutensnt-
Governor of the Punjab is pleassd to make the following
rule —

RuLE,

Rule 7,—When any permenent alienation, whith under
Section 8 of the Punjab Alienation of Land Act (Act XIIY of
1900) is not to take effect as such until the sanction of &
Deputy Commissioner is given thereto, has been redueed to
writing and the deed of transfor has in the absence of such
sanotion been registersd, contrary to the provisions of
Section 17 (2) of the said Act, the Deputy Commissioner
shall, on such registration coming to his notice, intimate to
the Registering Officer, in whose offics the deed was regis-
tered, that the sanction of the Deputy Commissioner to the
transaetion had not been obtained, and the Registering Officar
shall therezpon make & nate to that effect in red ink in the
column of remarks against the copy of the document, and
shall add thabt registration was in contravention of the
provisions of section 17 (2) of the said Act. A copy of the
said remarks shull be endorsed on every copy of the deed
supplied thereafter by the Registering Officer under section 91

of the Indian Registration Aet, 1908, *
18, (1) Where, by reason of any transaction mecoraeot.
which under this Act requires the sanction of a DEclal

Deoputy Commissioner, a person claims to have XVVIO18ET.

* For further explanatory notes and additions! instructions of the Inspecs
Gort-eueral of Registration Punjab see appendix IV of this hook,
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acquived a right the acquisition whoreof ho i bonnd
to roport under section 34 of the Tunjub Land
Revenue Act, 1887, such porson shull, in making his
roport, state whether the sauotion requived has been
obtained or not, and his right so acquived shall not he
entered in the record of rights or in any annual record
until he produces such evidence of the order by which
such sanction is given as may be required by any
rules made undex this Act.

(2) No right olaimed by reason of any transaction
or condition which is declared by this Act to be null
and void shall be entered in the record-of-rights or in
any annual record.

NOTES.

Sectrion 84 of the Punjad Land Revewne Ao,
No. XVII of 1887, runs as follows :—

84, (1) Any person acquiring, by inheritance, purchase,
mortgage, gift, or otherwise, auy right in an osbate asa
land owner, assignee of land-revenue, or tenant having a
right of occupancy, shall veport his sequisition of the right
to the patwari of the estate.

{2) If the person sequiring the right is & minor, or
otherwise disqualified, his guardian, or obher person having
charge of his proparty, shall make the report to the patwari.

(3) the patwari shall enter in his register of mutations
every report made to him under sub-section (1) or sub-section
(2) and shsll alsomake an entry therein respecting the asquisi-
tion of any such right ag aforesaid whish he has reason to
believe to have taken place, and, of which a report should
have been made to him under ons or other of those sub-
goctions snd hes not been so made,

(4) A revenue officer shall from time to time inquire
into the correctness of all entries in the register of mutations,
and into all such acquisitions as aforesaid coming to his
knowledge of whieh, under the foregoing sub-sections,
roport should have been made to the patwari and entry made
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io that register, and shall in each cose make such order
a4 he thinks fit with respeet to the entry in the
annual record of the right acquived.

(5) Such an entry shall be made by the insertion
in that record of a deseription of the right acquired, and
by the omission from that record of any entry in sny record
previously prepared which by reason of the acquisition has
censed to be correct,

Mutations.—The special mutation procedure preseribed
for desling with cases of alienstion which contravene
provisions of the Alienation of Land Actis for convenience
suko given in the Standing Order No, 23 on tha Record-of-
Rights, and will be found in paragraph 15 of that Btanding
Order. Financicl Commissioner's Standing Order No, 1,

para 6,
Standing Order No. 23.

The Rocard of Rights,

Rules regarding the treatment of mutations
of alienations which contravene the provisions
of the Punjab Allenation of Land Act.—16(1) If
any alisnation of land is made otherwise than in accordance
with the provisions of the Punjab Alienation of Land Aet,
1900, or involves any condition contrary to those provisions,
the patwari shall nevertheless enter the same, when it
comes to his knowledge, in his register of mutations for the
village whera it oacured.

(2) Any entry made under the preceding rule shall be
dealt with like other entries in the register of mutations
except that the revenue officor to whom the register is
submitted for orders shall, after hearing the parties and
recording & note of their representations i

{@) in the case of any permanent alienation, transmit
the mutation proceeding with his recommendation,
a8 to whether sanction should be granted or
refused, to the Deputy Commissioner for his orders
under section 8 (2) and (3) of the Punjab Aliona-
tion of Land Act; or

(b) in the cage of any temporary alienation, refuse to
sanction mutation of names and refer the parties

Sro, 18.

Lunjah
Qovernment
Notification
No. 281,
dated 10th
Septomber
1912,
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to the provisions of the unjal Alienstion of Tand
Act which they have contravened, wxeepl in the
case of & mortgags which purporbs to he in fory
(a) deseribod iu seotion 6 (1) of the Act, whers the
only contravention of the Acl is as bo the borm of
the mortgage. In this case wutation should be
allowed subject to the condition attached (o the
mortgage by law, namely, that its term shall be
for 20 years.

(3) The Deputy Commissioner, on receipt of any muta-
tion proceeding tranmnitted to him under Rulo (2) (a), shall
after such further enquiry, if any, as ho may consider
necessayy, grant or refuse the ssnetion required hy sub-
snction (2) of Section 8 of the Panjab Alienation of Lond
Act, For the purposos of any further onquiry undor this
Rule the Deputy Commissionor way rofor tho easo to any
revonue officer subordinate to him for investigntion and
report, and may decide the ease npon the report.

(4) When the Deputy Commissionor haw decided any
eate dealt with under Bule (3) le shall rocord his order
upon the mutation proceeding and diresl tho smme o he
returned to the revenue officer whose duty il is to dispose of
mutation cases urising in the village where the land aliens-
ted is situated.

(8) 1f the Deputy Commissioner sanetions the aliena-
tion, the records of his sanction made upon the mutation
proceeding shall be desmed to be sufficient evidence of the
order of sanction for the purposes of Seation 18 of the Pun-
jab Alienation of Tand Act, and the revenue officer, whose
duty ib is to dispose of the mutstion eage, shall dispose of
the seme and shall nob refuge mutation on the ground of

any objeation arising out of the said Act,

(6) If the Deputy Commissioner refuses to sanction the
slienation, the revenue offcer disposing of the mutation
case shall pags such order in the case as may he in aceor
dancs with the order of the Deputy Commissioner refusing
sanetion.
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(7) When s mutation procesding hag been transmitied
to the Deputy Commissioner under Rule (2) (4), the trans-
wissinn thereof shall be doemed to be an applieation to the
Dannty Commissioner to exzercise the powers conferved
upon him by Section 3 of the Punjab Alienation of Jand
Act, Such application need not be stamped nor is any
separate application necessary for the exercise of those
powers in the same case,

{8) Nothing in these rules shall be so construed as to
disallow applications to the Deputy Commissioner for the
axercise of any power conforred upon him by the Punjab
Alienation of Land Act, 1900, which are made in any obher
maaner authorised by law or by rules having the fores of
law.

Instructions regarding those transfers which
are permitted on certain conditions by the
Punjab Allenation of land Act.—I17. The following
instruotions have been isswal in connection with those
temporary transfers which are permitbed ou certain con-
ditions by the Punjab Alienation of Land Aeb:—

Paiward's  dubies in the matler of demporary
alienations, including morignges, forms and leusee—
(1) In the matter of & temporary alienation, where
the alienor is & member of an agricultural tribe, and
the alienee is not, it is necessary that the Revenue Officer
should know what the terms of the contract are. Ac-
cordingly, where there iz & written deed, and where the
alienor is a member of an agricultural tribe and the alienes
is not, the patwari must note briefiy the terma of the deed
88 to possession, period, rent, interest, redemption, ete, and
that attesting officer must satisfy himself of the correctness
of these entries, These notes are in addition to thase re-
quired by the footnote 4 to the register form.

(2) Where there is no written desd, the patwari should
note the terma agreed to by the parties or, when they do
not agres, he should record the terms alleged by each. The
attesting officer will then proceed to pass suitable orders on

Sro. 18,

Direetor of
Land Re-
cord's Ciren-
Inr No. 9,
dated 30th
November
1803,
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the wutation, L tho provisions of the Aet are wol eontey-
vened by the torms af the eontrach, ho will diveet muiation,
Otharwise he will refuse mutation,

26, Tl mutation hay hoon vefusod wnder puragraph 16
(6) becawse a transfer conlvavenes tho provisions of the
Punjab Alienabion of Lund Act, tho pamo of the btransferes
must not appear in any column of thu jumabandi unless he
himeelf cultivates the land, when Liv umne will sppesr as
& tonant-ab-will in the cultivation colwmn and the rent
column will be left blank, Tf the transferor cultivates, and
makos ab oach harvest & payment in cnsh or kind to the
transferes, this payment must not be shown as rent in
colum 9 of the jamabandi, and the entry in column ¢ will
be khudkashe.

19. Subject o the provisions of this Act, the
provisions of Chapter II of the Panjal Lawl Re-
vouue Act, 1887, shall, in so far a4 thoy are spplicw
ble, apply to the procesdings of Revenuo oflicors
under this Ael,

NOTES.

Applicapility of Punjab Revenue Act.—
Except as apecinlly directed by this Order and by notifics-
tions Nos 24 S. and 25 8., dated 22nd May 1001 (see page
186 Land Adwinistration Acts), and 221, dated 10th Septem-
ber 1912 (sea parngraph 16 of Standing Order 23), proceed-
ings under the Punjab Alienation of Land Act are to be
regulated by Chapter 1I of the Punjab Land Revenue Act:
this provides for appeal, review, and revision, Financial
Commissioner’s Standing Order No. £, pora 1.~ 7

e —

Chapter II of the Land Revenue Aof.—
This Chapter relates to the Revenus Offivers, their olasses
and, powers, administrative control, appeal, review and
revision, procedure and supplemental provisions,

Order of a Deputy Commissioner granting or
refusing sanction is open to appeal and revision.—
Held, that an order of & Deputy Commissioner granting
or refusing sanction o a permanent alienation under section 3
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(3) of the Punjab Land Alienation Aet, is opeu to appeal and

rovision as provided by the provisions nf Chapter II of the

Punjab Land Revenue Aet, 1887. Ram Saran Dus v,
. Sardara, B, R, 4 of 1908 (Rav.),

Proceedings by the Deputy Commissioner
under section @ (R) of the Aat, judielal.—In pro-
eeedings nnder section 9 (2) of the Aet, the mortgages having
produced hefore the Deputy Comrissioner, a copy of the
mortgage-deed, that officer veferred it to the Tahsildar for
investigntion and report. he Tahsildar did not make any
enquiry. Before the Naib-Tahsildar, the mortgages atuted
that no payments were made by the mortgagor to him.
On enquiry it was found that payments had heen made
which ware endorsed on the back of the original mortgage-
deed which was withheld for that resson. The Deputy
Commismoner sanciioned prosecution of the mortgagee. Held,
that the proceedings, before the Deputy Commissioner or
before B Revenue Officer to whom a case is referred
by the Deputy Commissioner under rule & of the rales mada
by the Local Government: in exeroise of the powers conferred
upon it by mestion 25 of the Land Alienstion Aet and
published in Ocvernment Natification No. 24 dabed 22nd
May 1901, are governad by Chapter II of the Land Revenne
Aot vide seotion 19 of the Alienation of Land Act and a
person making a false statoment befors a Revenus Officer
in such & case, being legally bound by an express provision
of law to state the truth gives false evidence, vide
section 191 Indisn Penal Code and is punishable under
section 193 Indian Penal Cude. Kalyan Singh v, The Crown,
P. T, R. 80 of 1910,

20. No legal practitioner shall appear on be-
half of any party interested in any proceeding
before & Revenue-officer under this Act.

Euplanation ~The term * legal practitioner™
includes & mukhtar,

Sro. 0.
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NOTES.

“ Logal praciitioner ™ mesns an Advoento, Vakil,
or Attorney of sny Iigh Court, w Pleader, Mukhtar, or
Revenua Agent.—scetion 3, Act XVILL of 1879,

Objeot. The object of the Act iy Lo confer discre-
tionary powers upou Revenue Officers for the protection of
u certain class of lendowners, and we think that the reasons
for and ngainat the exercise of such powers may be ade-
quately stated by Lhe parties without the assistance of
professional luwyers, Raport of the Selest commitise on the

Bill to amend the Low relating fo Agriculiural Land in
the Punjub. *

21. (1) A Civil Court shall not, have jurisdic-
tion in any matter which the Looal Government or

n Revenuc-officer iy empowered by this Act to
dispose of.

(£) No Civil Courl shall take cognisance of the
manner in which the Local Government or any Re-
venue-officer exercises any power vested in it ovin
him by or under this Act.

NOTES.

Sub-section 1. Ezolusion of jurisdiction of
Clvil Court.—As & consequence of section 21 (1) of the
Act a Civil Court has no jurisdiction to interfere with the
arder of & Deputy, Commissioner under the Alienation of Land
Act deciding for the purpose of that Aet that any partienlar
transaction i8 or is not a Dona fide gift for one of the

prescribed purposes. Financial Commssioner’s Standing
order No. 1, para 36,

Power of Civil Court, to convert a mortgage
by way of conditlonal sale into a mortgage under
section 6 (1) () of the Aot.—Held, that the Civil
Courta have no power at all to convert & mortgags by way
of conditiona) sale into & mortgage prescribed by section 6 (1)

*fee appendix V11, C of this book,
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of the Act, this being n matter lefs entirely to the Revenue
authorities, Gopal Das v. Hari Singh, P. B, 88 of 1909,

Conditional olause wrongly struck out by
Deputy Commissioner—suit for declaration in
Clvil Oourt, In the esse of a mortgage by way of
conditional sale dated the 26th May 1900, executed by a
person not & member of an agricalbural tribe, the conditiona)
clause was wrongly struck out of the mortgage deed by the
Deputy Commissioner, Ina suit for possession, the condi-
tional vendes was granted a declaratory desree to the effeat
that the cancellation of the conditional sale clauss was
uitra vires and that the clause was to be deemed to be
part of the morbgage fransaction, Salip Ram v. Chajju,
P. R. 46 of 1917,

Sub-Section 2. Pre-emption in respest of
sale sanctioned by Deputy Commissioner, jurisdie-
tion of Civil Court to inguire into manner in
which Deputy Commigsioner exercises his powers.~
Held, that & Civil Conrt is debarred from taking cognizance
of the manner in which the Deputy Commissioner exercises
his powers under the Alienation of Land Act vids section 21
(2) of the Aet, Qunga Ram v. Raja Ram, P. B, 124 0f 1016,

Agriculturist-decision of o Revenue authority
if binding on Oivil Court. Held, that the daecision of
Revenue officor as to whebher a person is a member of an
agricaltural tribe is not binding on the Civil Courts which
are free to form their opinion on the point, Ladhs Ram v.
Ali Shah, 8, Lah: Law Journal 489,

91-A. 1) Notwithstanding anything contained

in the Code of Civil Procedure or in any

Jua Aot other Act for the time being in force,
avery Civil Court which passes a decree

or order involving (f) the permanent alienation of

his land by a member of an agricultural tribs, or (%)

the mortagage by & member of an egricultural tribe

of his land when the mortgages is not a member of

tho same tribe or of & tribe in the same group, shall

Sk, 21,
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soud to the Deputy CUowmissioner a eopy of wueh
decree or order

(3) When it appoars to the Deputy Commis.
sioner that any Ciwnl Cowrt, has, either hofors ov
after the dute whou this section comes into opeva.
tion, passed 4 decree or order coutrary to any of the
provisiony of this Act, the Depuly Commissioner
way apply for the vevision of such decree nr order to
the Court, if any, to which an appeal would lie from
quch decreo or order or in which an appeal could
have been instituted al the time when the decree or
order was passed, or in any other case to the IHigh
Court. And whon the Cowt linds that uch decres
or ordor is contrury to any of the provisions of this
Act it shall alber it 9o ns to mnke it consistent with
thin Act.  Such application shall bo made within
two months of the date upon which the Doputy
Commissioner {s informed of sueh decree or vrdar,

(3) When any such appollate Courl passes an
omder vejecting such apploation the Depuly Com-
wissioner may, within two months after the date
upon which he is informed of such order, apply to
the High Court for revision thereof,

(4) Every Civil Court which passes an order on
any application made under this section shall forth.
with send & copy thereof to the Deputy Commis-

sloner.

(6) No stamp shall be required upon such
applications, and the provisions of the Code of Civil
Procedure as regards appeals shall apply so far as
may be to the procedure of the Court on receipt of
such application.

Provided that no appearance by or on behalf of

the Deputy Comumissioner shall be deemed necessary
Frm dha Aanaval Al dla cna? ans’an
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Object—(1) A new gection has heen added after
geotion 21, It follows seetion 27 of the Punjab Pre-smption
Art and enables & Deputy Commissioner to take aetion in
rospeot of a decree or arder of 4 Givil Court whish appears
to him to be contrary to the provisions of the Punjab
AMienation of Land Aet, It will enable u eheck to be placed
on attempts, collusive ov otherwise, to ovade the Act
and provides a remedy against mistakes of Subordi-
nete courts. Stafement of Objecis and Remsons® (2)
Edld, in Fevoz Din v. Mussammai Basei, P, R. 52 of
1916 (F. B,), that the objeet of section 21-A, is o enable
correction of decreer which on the fage of the record
infringe the provisions ofthe Act, a8 ¢ g, if a court has
granted a decres for possession of land agninst & Joé and a
Sikh to a person deseribed in the plaint as & bumia of
Lahore City and would not apply to s case where there is
& genuine dispute between the parties as to legitimacy.

Retrogpeotive nature.—Held, that section 21-A
of the Act is retrospective and a Deputy Commissioner ean
apply for revision of a decree passed hefore or affer the
5 setion eame into fores but he must do so within two months
of notiee of the dearee or order. Bhola Ram v, Muhammad,
P, W. B. 235 of 1812,

Sub~gection (2).—Decree (1) Desres in contra-
vention of the Act, not o wullily, Held, that s deeree
passed in violation of the terms of sestion 3 clause (2) of
the Act is not a nullity unless set aside in appeal or revi-
sion, Seetion 9 of the Punjab Act, (No, 1 of 1907 ) amending
the Punjab Land Alienation Act, 1909, provides for such a
s onse. Darya Ditts v. Mano Singh, P. B 60 of 1909,

¥ Sec appendiz VIIL, B, of this book,

Sra, 21.

——— e ——
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(2)  Applicability of Seetion 21 A (2) o deoree wndar
Sootion 1, Specifie -Reliof -Act.—Ileld, thab il g extremely
doubtful whether scetion 21, A (2) of tho Acl, applies to o
decree under seetion 9, Speaifie Reliof Aol, where no questivn
of titlo is decided, Phuman Shak v. Chhanga, P.R. 7 of 1914,

{3) Declavatory deores conferring o legul titls whether
ot ba gondrary fo Aol, On the death of a Rajpub of the
.Hoshinepur District, his land was mutated by mutual
consent, halfin the name of his widow Mussammat Basri,
yond half in the names of his three soms by Mussammad
Basrl, & maini by caste and not a member of an agri-
coltural tribe, On appea! by cerain roversioners of the
deceased, the Sottlemont Colleector found the three sons to
be illegitimats and ordered mutation in the name of
HMussammal Basri alone, Thereupon the three sons insti-
tuted o suib against Mussammat Busri nlone for s declura
tion thab thoy aro the sons and heirs of tho decensed,
ond ontitled 1o hall his estate. Tho roversionors app'lied
. to be madq poytios to the syit which wss refused and on
~confession ., of: judgment by Mussammat Baeri plaintifls
..obtajned o daoree. The Deputy Commissioner of Hoshiar-
pur then filed a revision to the Chief Court under sestion
21-A (2) of the Ack, on the ground that the decrcs was
contrary to the provisions of that Act and prayed that the
declaration in favour of the three sons be modified so as
to have effeet only duting the lifetime of Mussummat Basri,
Held that a.decree even though it be only declaratory,
. whxch has bh,e offect of conferring o legal title, when no
suuh title, would otherwise exis, may well be contrary
to the provisions of the Act, Held, howsver, that even if
the decree i. this case was contrary to the provisions of
“the Act, thé'relief prayed for by the Deputy Commissioner
would "ndt thake it more consistent with it, Foros Din v.
Mummmt’.ﬂwam, P. R, 52 of 1918 {I.B)

(4) Daofrea not  sopluined o be oontravening the
pr,omswm of the Act~The widow of & Gaur Brahman
had solq hier geeupaney rxghts in land to some Rors, and
afier hor death her roversioners sued for possession of the

T Mealbmnenttad in o sembromise pnd the decree of
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the Civil Court was passed in 1919, Tho Deputy Commis-
issioner appliel in ravisi»n on 12th April 1822, Held, that
the applieition is timoa buweel,  Moreyver it fails on the
merits, ag even if the alienation by the widow contravened
the provisiona of the Laud Alienation Aek, it is nob explained
in what way they are coabravesed by the gubsequent
dearea of Court, Ram Kala v. Hira, All India Reporter,
(1923) Lsh, 218,

Proper forum to apply to—Held, that in the
cage of & decree passed ou & compromise, the proper court
to apply to is the Chief Court as the decrec passed on the
compromise is not appealable, Kartars o, Arjan Singh, P.LR.
200 of 1911, referred to. Milkhi v. Bishen Dus, P. R, 8 0£ 1213,

Sale by Court of mortgagee rights in agrioul-
tural land-reference by Deputy Commissioner
jurisdiotion of Divisional Judge to ocancel on
second applieation by the Deputy Commissioner—
High Court’s power of revision not taken awpy by
section 21,~Ileld, that no appoal lies, as of right, to the
Chief Court from an order passed by the Divivional Judge
upon an application made by tho Deputy Commissioner under
Seation 21 A (2) of the Act for revision of iho order of an
exequting Court sanctioning the sale of the judgement
debtor's mortgagee rights in agricultural land to the decree-
holder, but held, that the provisions of section 21 do nab
take away the right whieh a party to a snib or an execution
procoeding has of spplying to the Chief Court under the
general provigions of seetion 70 of the Punjab Couris Aet,
for revision of such an order. Held also, that when g
Divisional dudge yefrained from passing a definite order on
sn application for revision made by the Deputy Commis-
sioner under section 21 A (2) of the Act, he has full juris.
dietion o pags auch.an, order upon a second applicalion made
by the Depupy Commissioner, Held furiher, thal whon
sale of laad be\onging to 5 member of an agrie Maral tribe
is made under order of a Civil Court in execution of a
decres, the provisions of Secsion 16 of the Aci are contra-
vened and Section 21 A of the Act applies. Asw Singh v.

™ Noqa Lf1011

Seo. 21.
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Sale of mortgagoo-rights in land-recognition by
Doputy Commissionor, whethor snccossor can in.
terfore,—Held, that o sale under Section 1 A (2) once re-
cognised by a Deputy Comumissionor cannol be interfored
with by his suecessors in offica exespt on proof thut the
former had not fall knowlodgs of the facts or wns misled.
A knowledge of such sale by ono Deputy Commissioner is
knowledge of his successor in offica. Surgian MHal v.
Collector of Jullundur, F. L R. 215 of 1811.

Procedure of the Court where decree contra.
venes Aoct.~Probably the best course for the Court to
pursue would be to briug the decree in question 6o the notice
of the Doputy Commissioner and await, for the preseribed
two months, any ackion taken by him under scction 21-A
of the Act. If he takes acbion, the course of the suit will be
dotermined by any slteration made in the docree. II ho
takes no action, the suit must be disposed of vn ihe undor-
gtanding that tho decres in question is o valid docreo,
Darya Ditta v. Manu Singh, P. R. 60 of 1909,

Limitation.—(1) Limilation oan not ba extended by the
Ohiaf Cowrt. Held, thab the poriod of two months within
which an applieation should be wade by a Deputy Commis-
sioner under Section 21 A (2) of the Ach, can mnot he
extended by the Court to which the applieation iy made,
Phnman Shah v. Ohkanga, P, B, T of 1914.*

(%) Limilation for applioation under seation 21 A—
lime spent in prossouting application in wrong Cours mof
allowed —Section 14 of the Imdion Limitalion Adi mot
applicable,—~Hald, that the period of limitation for an
spplication under Sestion 2L A by s Deputy Commissioner
against & deeree in contravention of the At (No, XIII of
1900) is two months from the date when the Deputy
Commissioper is informed of such a decres, Sestion 21 A
provides only for applications to a Oourt competent to
interfers with the first Court’s decree in appesl or revision
and time spent in proseouting such an appliestion in s
wrong courh can not therefore be exeluded. Hold also, that
the period of two months prescribed by Section 21 A, is an

* e Note on next page.
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unconditional period and not subject to the provisions of
Seotions 4 to 25 of the Limitation Act, Karigra v. Bhat
dejan Singh, P, L, R. 200 of 1911.*

Sub-section 5. Chief Court’s power of re.
mand.—Held, that heving regard to sub-seetion 5 of
Saction 21 A, the Chief Court has power to order a remand
whon necessary. Feros Din v. Mussammat Baeri, P. R. 52
of 1016, (F. B.).

22. In sub-section (3) of section 77 of the Pun-
jab Tonancy Aect, 1887, the following words
shall be added to clause (o) of the First
Group of suits therein mentioned, namely :—

XVI of 1487

“ and suits rolating to the rent to be paid under
a mortgage made in accordance with form (c) as pres-
cribed by section 6 of the Punjab Alienation of Land-
Act, 1900, ”

23. The powers conferred by this Ack upon a
Deputy Commissioner may be exercised by a Reve-
nue-officer of higher rank, or by any officer authorised
by the Local Government in this behalf.

NOTES.

Powers.—2, No officer of lower rank than a Deputy
Commissioner hag been invested with the powers of a Deputy
Commissioner under the Act.  Commissioners already
possess these powers under the provisions of section 23,

Powers and dutles of Settlement Officers.—3.
Sottlement Officers have usually oo powers under the Pun-
jab Alienation of Land Act,

It may, howaver, be necessary, where kiflabandi
procaedings are in progress, to invest the Settlement Officer
with the powers of & Daputy Commissioner under the Act

Hec. 2223,

Addltion to
seetion 77,
Act XV,
1887,

Exgrcisa of
powees of
Deputy
Cotmmise
sloner,

*But sce now the Indinn Limitation (Amandment) Act, No, X of 1928,
Beclion 3, which provides that [or (he purpose of determining any period of
{imitation preseribed for any sull, appeal ur application, by any special or local
Ly, the provisions contnined i svelivi + scotious 9 to 18 and section 22 of the
Indian Linitation Act, shall apply ouly in so Enr as and to the extent to whickh,
they ate not expressly excluded Iy stoh special or local law,
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( o)

for the limita | purposs of sancbioning exehurras of small
plots, which are often essential in order to make the boun-
daries of holdings coincide with those of kifles The power
can bo conferrad by the Toeal Government under section 34,
whenevor oceasion arises. The duties of Sobtlement Oflicors
a8 regards mutations which contraveno the provisions of the

Aot are stated in pavagraph 16 of Standiag Ovder N> 23—
Tha Record-of-Rights.

Sorutiny by Commissioner.—44, Commissioners
should earefully serutinise the quarterly busivess returny
of cases disposed of under the Alienstion of Land Act, and
ghould from time 6o time eall for s few specimen cases in
order to satisly thomselves thitthe principles of the Act
are boing duly observed. If in enunoction with any ossos
so ealled for points of doubt or lilliculiy arise, w reforence
wny be made for the orders of tho Financiul (rmmissioner,
Financial Commissioner’s Stunding Order No. L.

Power of the Finaneial Commissionor to revise
mortgage made in form not permitted by the Aot
In 1899 a momber of an agricaliural tribe made o mortgage
of his land in favour ol & khatri The morigage was collu-
teral ono snd contained provisions infended to operate by
way of conditioral sale on d:fsult of repayment of the
loan within two years. On default bbing made, no steps
weére btaken to ‘enforee the conditional sale bul the parties
agread that the alisnes should take possession as mortgagoe
allowing the morbgagor to cultivate the land as his tenant
subject to payment of rent. The, parties then applisd for
mutation of names but the Deputy Commissioner refused to
give his sanetien. Held, on an applieation for revision to
the Fma.ncm.l%%w:' that scetions 9,19 and 23
of the, Alienation of ot give the Financial Commis-
amner all powers necomssT y b0 deal with tho cage, to revise
the mortga_ge made in form not permitted by the Act and
to pub-the mortgagee, to his slection under section 8 (2), to
have the conditions infended to operafe by way of condi-

tional sale struck out of the mortgage-deed, Hegwjas v.
Harditts, P, R, 7 of 1003 (Rev.).
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24, The Local Government, * ¥ ¥ * # g ob
* b & A may, by notification in the local official
Qazotte, exempt any district or part of a district or V™
any person or class of persons from the operation of
this Aot or of any of the provisions thereof.

Legal Change.—+The words *with the previous
sanction of the Governor-Genersl in Couneil” have been

tepenled by the Devolution Aet, No. XXXVIII of 1920,
Schedule L*

NOTES,

Government Notifloation. The notifieation issuerd
by the Punjab Government is as follows :—

REVENUE AND AGRICULTURAL DEPAWTMENT.
AGRIOULTURE,
The 918t June 1919.

No, 16176~In exercise of the power conferred by
section 24 of the Punjab Alienation of Land Aect, 1900, as
awended by sections 2 and 5 of the Punjab Alienation of
Land Amendment Act, 1907, and with the previous sanction
of the Governor-General in Council, the Lieutenant-Governor
'of the Punjab is pleased, in supersession of the Punjab
Government, Ravenue and Agricalbural Department Notifiga-
tion No. 84, dated the 14th May 1902, to exempt :—

(1) from the operation of the provisions of the said
Aect, other than those of geetion 10, the distriet of
Simle, except the ilaga of Kotgarh in the Kotkhai
Tahsil ; and

(2) from the operation of tha provisions of the said
Act, other thon those of section 1, section 2,
clauses (2), (8) and (6), section 4, 10 and 16,
section 17, sub-section (1), seotion 18, sub-gsation
(2), section 21, sub-gection (2) and section 24, every
oren incloded within the limits of any eantonment
or municipality in any part of the Punjab, other
than the distriet of Simla.

* fes Appendor IX of this book,
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Pawar to
mahe 1ule

Bust ot 1900,

(1)

Soeotion 4 of the Aoct, not effuoted by tho Punjab
Government Notifieation No, 84 of 14th May
1902, —Ifeld, that Lhe Panjab Government Notifieation
No, 84 of 14th May 1902 (now suporseded by Notification
No, 19176 duted the 21st June 1919}, under section 24 of the
Alienation of Lund Aet does in no way eftect the provisions
of section 4 of the Act. Kanti Narain Agnilolri v. Sayed
Sordar Shah. P, L. R. 7 of 1009. See wlso, Lachhman
Singh v, Sundar Das, 3 Lah. L, J. 430, noted under section 4
an p. 46.

26. (1) The Local Government may make rules
for carrying into offect the purposes of Lhis Act.

(2) Tn particular and without prejudice to the
gonerality of the fovegoing power, the Lical Govera-
ment may make rules proseribing tho Revonue-officers
to whom applications way be mado, and the wanner
and form in whioh such application shall be made and
disposed.of

NOTES.

Sub-Section X.~Tor rules made by the Punjab
Government for giving effect to tho provisions of section
17 and 18 of the Act, see Government notification No. 44,
dated the 8th November 1901, No. 54, dated the 20th June
1906, and No. 810 A, dated the 6th November 1914, given
in appendix II of this hook,

Sub-Section II
PUNJAB GOVERNMENT
DEPARTMENT 0F BEVENUE AND AGRICULTURE,
The 22nd May 1901,

No: 24. 8., Notifieation,—In exercise of the powers con-
ferred on him hy section 25 of the Punjab Alienation of Land
Act, 1900, the Lisutenant Governor of the Punjab is pleased
to preseribe the following rulesas to the Revenue officers
to whom applieations may be made for the ezercise by a

Deputy Commissioner of the powers conferred on him by
the Punjab Alienation of Land Act, 1900, and as to the man-
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ner and form in which such applisations shall be made and
disposed of :—

Rule,

1. Anapplieation to a Deputy Commissioner for the
exercise of any power conferred on him by the Punjub Alie-
nation of Land Act shall be in writing and signed and
verified by or on bohalf of the person making it, and shall
ba accompanied by an extract from the annual resord or
record-of-rights sufficiently deseribing the land which is the
subject of the application, The appliation chall bear a
stamp of the value of eight* annas; aad the extract from the
revenue records shall also he duly stamped in accordance
with section 8 and Schedule I, No. 9, of the Court Fees Act.

2, Snch application may be received by the Deputy
Commissionar or by any Assistant Collector of the lst or
2nd grade,

3. If the Agsistant Collestor receiving such ar appli-
cation is dealing with mutation cages and the applisation
is made to him in eonneetion with any such ecase, he shall
procead ag directed in the addendum to the rulesin Chapter
V under the Punjab Land Revenue Act, published in Notifi-
cation No: 23-8, dated the 220d May 19014, and shall for-
ward the application to the Deputy Commissioner with the
mutation procesding therein mentioned,

4, 1f the application is made to an Assistant Collector,
but i8 not made in eonneetion with & mutation ease, the
Assistaut Collector shall, if generally or specially empowered
ifi this behalf by an order in writing made by the Deputy
Commisgioner, inguire into the case and transmit the appli-
cation with a report of the results of his inquiry to the
Deputy Commissioner for orders. The Assistant Collscbor,
if not so empowored, shall transmit the application to the
Deputy Commissioner for orders without remark,

*But see the Court Feca (Punjab Amendment) Ack, 1923, geetion 8 (2),

+ Now seo Prnink  Government Notifiention No: 221 R and A, A, dated
10fh September 1912, in varagraph 16 of Standing Order No, 23,

Sgo. 25.

XIIT of 1500,

Vil of 1870,

XViTof 1887,
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5 The Daputy Commissionor on ruevipl of an applies

tion mede nnder those rulos, may decide Lhe sase upon the
applieation or may himsell make any inquivy which he
congiders necossury, ov may refer the ease o auy Revenns
Offieer subordinate to him for inventigation and veport and
may decide the cass upon the reportor upon the vesults of
his own inquiry, as the case may be.

The 280d May 1901,

No, 25-3.—Notifieation.—In oxercise of the powers
conferred on him by section 25 of the Punjab Alienation of
Tand Act, 1000, the Lieulenant-Governor of the Puujab is
plessed Lo make the fullowing rule as to the oxercise by »
Deputy Commisgionor of the powers confurved on him by
hat enncbmont in casos veforred fo him ander the said At
by & Civil Court :—

Rule.

When & Civil Courl makes » rolorones o a Depuly
Comwmicsioner under the Punjub Alienabion of Land Ao,
1900, the Deputy Commissioner way oxorsiso any powor
applieable to the enso, which i conforred upon him by that
Act, cilher upon the referenco or after nny furlher inquicy
which he considers necessary, or after sonding Lhe reference
1o any Revenue Officer subordinate to him for investigation
and report and upon considerstion of the report so
required. :

Delegation of powers by & Colleotor to Tahsil
dar-reference by Tahsildar to Naib-Tahsildar
unsuthorised.—Hsld, that the powar of delegation econ-
ferred by rule b of the rules made by Local Government in
exercise of the powers conferred upon it by section 25 of the
Alienation of Land Act and published in Government noti-
fieation No. 24 dated 22nd May 1901, is one conferred solely
on the Daputy Commissioner, The Deputy Commissioner
having referred the case o the Tahsildar, that officer and
that officer alone, was competent to make the investigation
and report and the proceedings of the Naib-Tahsildar to
whom reference was made by the Tahsildar were entirely

ulira vires. Kalyan Singh v, The Orown, P. L. R. 80
of 1910,
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Applications. —Applications when mulubion % re-
Jused, 38, If the temporary alienation iy a morigage
which ought to have been made in accordance with section
6, 7ond 8, snd has sclually been made otherwise, thon
mutalion of names is in consequente refused, and tho
pacties will have Lwo opportunities of applying to the
Deputy Commissioner to rovise and aller the terms of the
mortgage 80 a8 to bring thom into accordance with fhe Ach,
The parties can sither do this direstly mutation of names
is refused, or they can do it laber if their case comes inbo
Court and the Court refuses to enforce the irregular wmort-
gage. If however, they choose to file o separate and duly
stamped application in the course of the mutation case, the
application may he forwarded to the Deputy Commissionar
under ruls 3 of Notifiaxtion No, 24 S., daled 2204 May 1901,
and he ean dispose of it under rule &.

Other applications, 89, Other applications which may
bo made {o the Deputy Commissioner sre the following :—

(1) Under section 6 (1) (b) to place the mortgagees in
posgesgion :

(2) Under section 6 (2) to fix the torm and morigage-
monay of the usufruetuary morlgsge:

(8) Under seetion 7 (3) to fix the proportion of the
morlgage debt tobo deemed equitablo:

(4) Under section 8 (1) to rovise and alter the torms of
the mortgage :

(5) Under gection 9 (2) to put the morkgagee Lo hix
olection as thorein proscribed :

(6) Under section 18 to oject 8 niortgagoe, lesse or
farmer and place the person ealitled in posses-
gion:

(7) Under section 16 to sanction an alienstion of or
charge upon the produce of land for more than

one year.
Financial Oommissioner's  Sunding  Order

No. 1.

Sxu. 25.
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APPENDIX 1.
RULES AND ORDERS OF THE CHIER
COURT, PUNJAB.
Vol, 1,
Insrructions o Crvin Counts,
Seation XXI, Paras,

56. Under the provisions of the Punjab Alienaiion of
Land Aet, XIII of 1000, land as defined in Section 2 (3) of
that Act, which belongs to a member of an agrieultural
tribe eannot now be sold in execution of any deerse of a
Civil Court and s proposal to sell such land ean now ouly be
,made by wistake. Ifa propo.al is made, the Deputy Com-
migsioner must reject it as not being in seeordance with law.
The Act does nob prohibit thoe attachment of land belonging
to memnbers of an agrienltural iribe, and action under
section 72, Civil Proceduro Code, may be taken in regard
to such land.

63. Under section 16 of the Alienation of Land Ael
land helonging to a member of an agrieuitural tribe cannot
be sold in execution of a decree.

64. Punjab Government Notification No. 1297-S., dated
10th September 1885 which was issued under the suthority
of the seaond clause of section 327 of the Code of Civil
Procedure 1882 has been withdrawn as there is no provision
in the new Code which would authorise the republication of
this Notifleation or keep it in foree,

85, Land belonging to all who are not members of
agrieultural tribes therefore is liable to sale in ezecntion of
money doerees without the previous saumetion of the
Commissioner.

66, When the Court executing a deeree makes an
order under Order XXI, Rule 64, Schedule I of the Code of
Civil Prosedure 1908, for the sale of land which is applied
to agriealtural or pastoral purposes or any interest in such
land, it shall forward the file of execution procsedings to the
Deputy Commissioner with a requisition to earry oub
the sade,

—rr———
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APPENDIX I.
RULES AND ORDERS OF THE CHIEF
COURT, PUNJAB.
Yol L
InsTrUCTIONS T0 CIviL CoURTS,
Section XXI, Paras,

56. Undor the provirions of the Punjeb Alienalion of
Land Act, XIII of 1900, land as defined in Seation 2 (8) of
ihat Aet, which belongs to & member of an agrieultural
tribe cannot now be sold in execution of any Jecree of o
Civil Court and 5 proposal to sell such land ean now only be
,made by mistake. Ifa propo:al is wmade, the Deputy Com-
mirsioner must raject it as not heing in accordsnce with law,
The Act doss nob prohibit the attachment of land belonging
to members of an agricultursl tribe, and action under
section 72, Civil Procedure Code, may be taken in regaxd
to such land.

68, Under section 16 of the Alienation of Land Act
land belonging to a 1nember of an agricultural tribe eannot
ba sold in execution of & decree,

64, Punjab Government Notification No, 1297-8., dated
10th September 1885 which was issnod under the suthority
of the second clause of seetion 327 of the Code of Civil
Progedura 1882 has been withdrawn as there is no provision
in the new Code which would suthorise the republieation of
this Notifieation or keep it in force.

85. Land belonging to all who are not members of
agrienlbural tribes therefore is liable to sale in exeeution of
money decreey without the previous sanchion of the
Commissioner,

66, When the Court executing o deeree makes an
ovder under Order XXI, Rule 64, Schedule L of the Code of
Civil Procedure 1908, for the sale of land which is applied
to agricultural or pastoral purposes or any interest in such
land, it shall forward the file of execution proceedings fo the
Deputy Commissioner with a requisition fo earry out
the sale.

aape——gen
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APPENDIX 11
NOTLFICATIONS UNDER THE PUNJAB
ALIENTION OF LAND ACT, 1900.

GOVERNMENT Ol' INDIA,
DEPARTMENT OF REVENUE AND AGRICULTURE,
The 8th Juns 1901,

No. 1248~ Notiflostion—In exurcise of the powers con-
ferred by seetion I, sub-section (3), of the Punjab Alienation
of Land Aet, 1900 (XIL[ of 1000), the UGovernor-General in
Couneil is plensed to direct that the said Act shall coms into
foree from the 8th June 1901,

Nore,  Government of Lndin, Finnnee Depaatment, Notitiention: No, 3610 )
Foxe, duied 160 duly 1009, veuuls (o the eese of @ wortgee-deed exeented afeesh
in Yew of a provious mortyge-Qeed Sor the pugpose ol giving aleet 1o the pro
visions of seetion ) wabeseetion (33, of the Funjoh Abention of Land Aet, 1900

(XA ab 1900), w0 muaeh of the soung daty already ol in vespeet of e previs
ons mortgugre-deed,

PUNJAB GOVERNMENT,
DEPARTMENT OF REVENUE AND AGRICULTURE.

(Notifioation No, 83—8 , dated 22nd Hay 1001, has been sup-
erseded by Pumjub Government Notifloution No, 321-R.
& A.—A., dated 10th September 1912,—vide 8, 0, No,
28 :—Record-of-righis.)
The 92nd May 1901,

No. 24—8.— Notification.—In exercise of the powars con-
forred on him by seetion 25 of the Punjab Alienation of Land
Act, 1900, the Lieutenant-Governor of the Punjab ig pleased
to presoribe the following rules as to the Revenue officars to
whom applieations may be made for the exereise by a Deputy
Commissioner of the powers conferred on him by the Punjab
Alienation of Land Act, 1000, and as to the manner &and
form in which such applications shall be made and disposed
of:—

Rules.
1, An applieation to a Deputy Commissioner for the exer-
cise of any power conferred on him by the Punjab Alienation



( 121 )

of Land Act shall be in writing and signed and verified by or
on hehalf of the person making ib, and shall be accompa-
nied by an extract from the annual record or record-of-rights
sufficiently deseribing the land which is the subjeel of the
applieation. The application shall bear a stamp of the value
of eight annas; and the extract frcm the revenue records
shall also be duly stawmped in accordance with section 6 and
Schedule I, No. 9, of the Court Tees Act,

2. Suel: application may be received by the Deputy
Commissioner or by sny Assistant Collector of the 1st or
2nd grade,

3. If the Agsistant Collector receiving such en appli-
cation is dealing with mutation cases and the application is
made to lum in connection with any such ease, ha shall pro-
veed as directed in the addendum to the rules in Chapter V
under the Punjab Land Revenue Act, published in Notifica-
tion No, 23-8. dated the 220d May 1901, * and shall forward
the application to the Depnty Commissioner with the mnta-
tion proceeding therein mentioned,

4. If the application is made to an Assistant Collector,
but is not made in connection with a mutation ease, the Assis-
tant Collector shall, if generally or specially empowered in
this behalf by an order in writing made by the Deputy
Commissioner, inquire into the case snd transmit the appli-
cation with a report of the results of his inquiry to the
Deputy Commissioner for orders. The Assistant Collector,
if not s0 empowered, shall transmit the application to the
Deputy Commissioner for orders without remark.

5. The Deputy Commissioner, onreceipt of an appli-
cation made under these rules, may decide the case upon the
application, or may himself make any inquiry which he
considers necessary, or may refer the case fo any Revenue
Officer aubordinate to him for investigation and veport and
may decide the ¢ase upon the report orupon the results of
his own inquiry, as the cuse may be.

*Now see Punjab Govesnment Notiication Yo, 221 R, aud A-A, dated
luth Neptember 1012, in puageaph 16 of Standing Ouder No. 28,

Are, II,

VIiI ot 1870

XVIT +f 1887
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Tha 22nd May 13901

No. 25-8.~Nulificabion, [u overcise of thy  powers
conforred on him by soction 25 of the Panjab Alisnation of
Land Act, 1900, the Lioutenant-Uovurnor of the Panjab s
pleased to make the following rule a8 to the exercise hy a
Deputy Commissioner of the powers conforrsd on him Ly
that enactment in cases referred to him under the said Act
by a Civil Court :—

Ruk,

When & Civil Court makes s reference to a Deputy
Commissioner under the Panjab Alisnation of Tand Ast, 1000,
the Daputy Commissioner tmay oxercise nuy power applicable
to the enge, which iy eonferred upon him by that Act, either
upon the rolerence or alter any furthor inguiry which he
considers necessnry, or altor sowling thoe voforencs to any
Revenne Officer subordinato to him for investigntion and
report and upon consideration of the report s roquived.

Homnu DEparTMiNT,
The 8th November 1901,

No. 44.—Notification.~—In exercise of tho powera con-
ferred on him by section 25 of Aet XIII of 1900 (Punjab
Alienation of Land Ast), the Lieutenent-Governor of the
Punjab is pleased to make the following rules for giving
sffect to the provisions of sections 17 of the said Act :~

1. (6) When an instrument, whieh renords or gives
offect to & permanent alienation of lanl, requiring, under
section 3 of the Aet, the sanetion of the Deputy Commissi-
oner, ia presented to a registering officer, unaccompanied by
& certified copy of an order giving such sanction ; or

(b) when an instrument of agreement purporting bo
chargo or alienate the produce of land, which, under section
15 of the Aet, requires the ssnction of the Deputy Commi-
seioner, is presented unsccompanied by a certified copy of
an order giving such sanction ; or

() when an instrument of mortgage which is required
to ha made in one of the forms preseribed in section 6 of the
Aect, is presented nobt made in any such presoribed form ; the
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registering officor in refusing to admit the instrument to APP. IT.
registration shall proceed in the following manner i—

He shall (d) record no endorsement upon the document
itself, nor shall he make any entry of ressons for refusal to
register in Register Book II;

buti (¢) he shall enter his reasons for not admitting the
instrument to registration in & separate book (to be pres-
eribed and provided by the Inspector-Genersl of Registrasion),
and shall give to the presenter of the instrument a copy of
sach entry, and shell atthe same time return the instru-
ment unendorsed to the presenter.

9.  An instrument of the kinds mentioned in the fore-
going rule, which has been returned thereunder, may be
presented again for registration, and may then be admitted
to registration if accompanied by the certified copy of the
ovdar which waa required, or if amended by the parties them.
selves, or by the Deputy Commiasioner acting uader seation
9 of the Aat, s0 8s to mnke it conform to the prescribed form-

3. (&) Tn registering nn instrument of the kinds men-
tioned in clauses () and (3) of Rule 1, the registering officer
shall regard the accompanying order of the Deputy Commi-
ssioner giving the neceseary sanction ass part of the ins-
trument, and ghall aause a copy of such order to be entered
along with the copy of the instrument in the appropriate
Register Book ; and

(b) In registering an instrument of the kind mentioned
in clause c) of Rule 1, when the same has been revised or
altered by the Deputy Commissioner acting under seetion 9
of the Act, the registering offiesr shall regard such order of
revision or alteration as a part of the instrument, and shall
eause & copy of such order to be entered along with the copy
of the instrament in the appropriate Regisier Book.

4, An appeal may be lodged to the Registrar against
any return of an instrument made by & Sub-Registrar under
clause (6) of Rule 1, and if the Registrar directa that the
instrument shall be registered in the form in which it was
originally presented, the Sub-Registrar shall register it
secordingly. If the Registrar directs that the instrument
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App, 1L shall bo rogisterad only alter spueiliod paerndnond or additio,
thon the provisions of Rula 2 uy to admisdon fo registeatiog
shall apply.

et e

REVENUE AND AGRICULTURAL DEPARTMENT

AURICTITURE,
The 216t Juno D10,

No. 16176.—In exereise of the power conferved by sect-
ion 24 of the Puujab Alieantion of Loand Aet, 1900, ss
amended by sections 2 and 5 of the l'unjab Alieatation of
Land Amendment Act, 1907, and with the previous sanction
of the Governor-General in Couneil, the Lisutenant-tiuveruor
of tho Panjab is plensed, in supersossion of Panjub Govern-
ment Revenuo awl Agricaltural Dopirbment notification
No. 84, daled the 14th May 1902, Lo oxempl:—

(1) from tho operation of tha provisions of the suid
Ach, obher than those of seclion 10, thy ilisbriet of
Simla, except the iluga of Kobgarh in the Kot
khai Tahsil, and

(2) from the operation of the provisions of the sail
Agt, othor than those of seetion 1, section 2,
clauses (2), (3) and (6), seotions 4, 10 and 16, see-
tions 17, sub-section (1), section 18 sub-section
(2), section 21, sub-section (2) unl seetion 24,
every ares inoluded within the limits of any
ecantonment or municipality in any part of the
Punjab, other than the district of Simla,

HoME DEPARTMENT.
The 20th Jume 1906.

No. b4 —Notifiention,—~In exercise of the powers con-
ferred on him by seetion 25 of Act XIII of 1900 (Punjab
Alienation of Land Act), the Lisutenant-Governor of the
Punjab and its Dependencies is pleased to make the following
rules, in continuation of those published in Punjab Govern-
ment Notifieation No. 44, dated 8th November 1901, for
giving effaot to the provisionsofsestion 17 of the said Act:—

Rule 5—When a mortgage-deed is cancelled by the
Deputy Commissioner under section 9 (2) of the Act and 8
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new deed is drawn up in liew thereof, the Deputy Commissi- Ape, 1L,
ouer shall send to the office in whieh the canestled deed was
ragistered 4 copy Al his order of cancellation, and the regis-

tering officer shull make a note of the caneellation in

red ink in the column of remarks opposite the copy of the
doenment cancelled.

Rule 6.—In oases in which & registered mortgage-deed
is reviged or altered by the Daputy Commissionsr under
gaction O (1) or where wunder section 9 (2) of the Aet a con-
dition intended to operate by way of eonditinnal sale is
struck out, the Doputy Commaissioner ahall, when returniag
the document to the parties after revision, alteration nr
striking out, send a copy of his orders to the office where
the document was originally registered, and the registering
officer concerned shall make a note of the correction, revi-
sion or striking out together with a reference to the Deputy
Commissioner’s oriler in the eolumn of remarks against the
copy of the document, concerned.

DEPARTMENT OF REVENUE AND AGRICULTURE,
Tha 6th November 1914,

No. 310 A.—Notification—In exercise of the powers
conferred on him by section 25 of the Punjab Alienation of
Land Act, 1000 (ActXIII of 1900), and by section 91 of the
Indian Registration Act, 1908 (XVI of 1908), the Lieutenant-
Governor of the Punjab is pleased to make the following
rale—

Rule,

Ruls 7.—When any permanent alienation, which under
gection 8 of the Punjab Alienation of Land Act (Act XIII
of 1900) is nob to take effeet as such until the sanction of &
Deputy Commissioner is given thersto, has been redueed to
writing and the deed of tranafer hasin the absence of such
sanction heen registered, contrary to the provisions of
seotion 17 (2) of the said Act, the Deputy Commissioner
shall, on such registration aoming to his notice, intimate to
the Registering Officer, in whose office the deed was re-
gistered, that the sanction of the Deputy Commissioner to
the transacbion had not been obtained, and the Registering
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Ottieor shall theroupon make o note to that etfoos in red ink
in the eolumn of rowarks agningt the copy of the docuinent,
and shadl add that vopistration wasin contrnvention of the
provisions of seetion 17 (2) of the sil Aet. A copy of the
wadd renwrhe stisll be cudorsed on avery eopy of tha deed
supplied thmenftor Dby the Registering  Officor nnder
saetion 91 of the Indian Registration Act, LIS,

(For the list of egricultuwral dribes, sce Appendis o
Stnnding Order No, I—Alienution of Lund),

APPENDIX 1l A.

FINANCIAL COMMISSIONER’S CIRCULAR
LETTER No, 4.
CIRGULAR TETTER No, 4,

'Tar

Al CUMMISSIONERS  AND DEROTY  COMMISSIONERS,
SerriuMeNT  COMMISSIONER  AND - SETTLEMENT
Qrererns w8 g PUNJAR,

Duted 2ivd Muveh 1910,

1 Am divectod to invite your atlention to IMinancisl

Commissioner’s notifications Now, 61 and 2, dated 18th
Mareh 1010, the offect of whieh is to abolish the present
rules under the Land Revenue and Tenancy Acts with effeet
from April 1st, 1910, from which date the Ravised Revenue
Circulars also, with the exception of No. 55~~Taccavi, are
hereby eancelled.

2% The Revenue Circulars have been recompiled and

the new compiiation will be known as * Standing Orders”
of the Financial Commissioner.

3. Ofthe present Land Revenue and Tenancy Rules
such as were notifled as rules of the Local Government have
not been cancelled : of the vest, those which it is thought
necessary should have the force of law have been gazetied
under Financial Ccmmissioner’s notifications Nos, 142, dated
9th November 1909, and 145, dated 13th November 1909,
The complote new rules are included in s volume of Land
Administration Acts, which eontains all the Aets, with rules
under the same, which are generally required for reference
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by Revenue Officers. Such of the present rules as need not Ave, I 4,
bave the foree of law have been included either in the

Btanding Orders or in the Settlement and Land Administra-

tion Manuals,

4. The second edition of the Settlement Manual and
the Land Administration Manvel have already been
distribnted The Land Administration Acts und the
Standing Orders are now under issme, It has ‘been found
impossible to have Standing Orders Nos, 5, 82 and 56 ready
in time, but they will be issued shortly.

. During the process of re-arrangement alterations
have been incorporated in certain cases both in the new
rules and in the Standing Orderr. Intimation of the
alteration has usually been afforded by civeular letter, but
gome cases may bave eseaped notica. To reduce ea far as
possible the inconvenience which will be felt at first in
consequence of the changes now made, reference tables have
been prepared and will be found in the volume of the
Land Administration Acts and also in the Standing Orders,

6. Iam accordingly to direct that with effect from
April st references to the present Land Revenue and
Tenaney Bules and to the Revised Revenus Circulars may
be discontinued and references to the Seitlement Manual
(2nd edition), the Land Administration Manual, the Lend
Administration Acts, and the Standing Orders substituted.

7. One English eopy of the Land Administration
Manual, the Land Administration Acts and the Standing
Orders will be supplied for each tahsil. Kor the use of the
pubordinate revenue establishment and tahsildars and “naib
tahsilders unsequeinted with Bnglish selections from the

rales and orders will be translated and supplied as soon as
possible,
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APPENDIX I B.
STANDING ORDER No. 1.
ALIENATION OF LAND,
dnd vepring, Ind September 1914
In conneetion with this Standing Order Chapter I1I of
the Land Administration Manual, more especially paragraphs
24 to 51 and the notifications appended to Aet No, XIILof 1000
in the Punjab Land Adrministration Acts, should be consulted,
The provisions of the Act have made it necessary to issue
special instructions as to mutations and certain entries in
the jamabandi. These will be found in paragraphs 16, 17,
25 and 26 of Standing Order No. 23 (The Record-of-Righta),
4.—Dowers,

Excapt s spocially directed by this Order and by noti-
fleations No, 24 8. and 26 8., duted 22nd May 1901 (see
page 136 Land Adwinistration Acts), and 221, dated 10th
September 1912 (see puragraph 16 of Standing Order 23),
proseedings under the Panjab Alienation of Land Aet are
to be regulated by Chapter II of tho Funjab Land Revenue
Act : this provides for appeal, review, and revision.

2. No officer of lower rank than a Deputy Commis-
sioner hus been invested with the powers of a Deputy Com-
missioner under the Act, Commissioners already possess
these powers uuder the provisions of section 23,

3. Settlemont Officers have usually no powera under the
Punjab Alienation of Land Aet.

Jt. may, however, be mnecessary, where killabandi
proceedings are in progress, to invest the Settlement Officer
with the powers of a Deputy Commissioner under the Act
for the limited purpose of sanctioning exchanges of small
plots, which are often essential in order to make the houn-
daries of holdings coineide with those of killas, The power
ean be conferred by the Loeal Qovernment under section 23,
whenever occasion arises, The duties of Settlement Officers
ag regards mutations which contravens the provisions of the
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B.-~Definitions.

4. No immovabla property is anflected by the Act,
except land as defined in seetion 2, the definition being an
amplification of that contained in section 4 (1) of the
Tenancy Act. By proviso 2 (h) of gection 8 (2) the Act
does nob placa any restriction on gifts for religious or chari-
table purposes. The working of this oxemption must be
watched, as it mnst not he allowed to becoma a olosk for
evasions of the law.

5. The words ** mombers of the same tribe” in section
8(1)(c) of tho Punjab Alionation of Tand Aet (XIII of
1900) should be held to be equivalent to “ member of the
same agricnitural tribe in the sawme distriet” It follows
therefore that the permanent alienation of land by o member
of an agricultural tribe to & member of the same tribe in
another district, even though the tribe may also have been
notified as an agrieultural tribe in the latter distviet, ve-
quires the sanction of the Deputy Commissionsr of the
distriet in which the land is situated. A fordiord n perica-
nent alienation of land in a British distriet by a member
of oo agricultaral tribe to n member of the same tribe
residing in & Native State roquires the sanction of the
Doputy Commiasioner of the district. In such cases the in-
straetions eontained in paragraph 26 of this Standing Order
a8 to the giving or withholding of sanction should be followed.

The same words recurring in section 6 (1) of the Aet
relating to temporary alienations of land should be similarly
interpreted, and accordingly mortgages by a member of an
aglaaltural tribe to & member of the same tribe in another
district or in & Native State are invalid unloss they ere
in one of the approved forms given in the seetion veforred to.

(.-~ Muiniions,

6. The special mutation procedure preseribed for
dealing with cases of nlienntion which eontravens provisions
of tha Alienation of Tand Aet is for conveniencs sake given
in the Standing Order No, 23 on the Reeord-of-Rights, and
will be found in paragraph 16 of that Stanling Order,

D.—Procedure with referance to reyisirations.

7. Inthe ense of documents compulsorily registerable

wnder section 17 of Act XVI of 1008 (Indian Pegistration

Arp, HIB,

L,

Member of
the sume
tribe,

Date of
exeention,
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Avp, FIT R, Aet) tho teansactions to whicll they relale cunnob be doemed
to bo completo unlesn wnd wndil such tocumonts are duly
rogistered. LI, however, meh & docoment iy subsequently
rogistered, il will uparate from thoe dels of ils wscution, and
not from the date of its rogistration (seetion 47 of Act XVial
1908), and, consequently, if execuled hefors tho 8th June 1800,
will nol he aflected by the provisions of Act XIII of 1800,

Duties of Registruiion Officers,

8. To apply properly the rules in Punjab Government
notifieation No, 44, dated 8th Novewber 1901 (see Punjab
Tand Adininistration Aety), rogistering officers must acquaint
{homeelves with the meaning of the torm ' sgrienltural
tribe ” as nsed in the Act (seo paragraph 5).

In oach distriet all the trihes in the same group (ses
Appoendix) furm, o all intents and purposes, une sociaty
hetweon the members of which alionalions aro not vestrieted
hy the Act. A wmewber of a soparato group in debarred from
giving land to, or reseiving land from, o member of another
group of agrioultural tribe, excopt ng provided in Lhe Act.

Alienation by porsons who are not members of agrioul-
tural tribes are nob restristed by the Ael.

9. Therefore, when a deed of permanent alienation of
land is presented to a registering offiacr, his fivet business is
to consider who the alienor is,

If tho alienee is & member of ome of the agrieultural
tribos in the same group in the same district as the alienor,
the instrument may be registered withouts question.

10. When an instrument of permanent alienation of
Iand is presented, if the alienor is o member of an agricul-
tural tribe, then the registering officer should nsceriain who
the alieneo is,

1f the alienee is not sueh n person, the Depuly Com-
misgioner's snnelion to the transfer is required, and, if no
oopy of sneh order is produced, the docwment should be
returned unendorsed under rule I, with instructions that a
copy of the Deputy Commissioner’s ovder of sanetion is
required, and that the instrument can only be admitted fo
registration when this defact has been supplied, and it has
been prosented again under rule 2,
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11 When n morignye-deed is presonted it ig necessary Avr, III B,
to ageertain who the alienor is. If he is not & member of an
agricultural tribs, ihe deed can be registered without
question, oven although it containg & condition intended to
oporate by way of conditionsl sele, for although such con-
dition would b void under section 10 of the Aet, the deed
in ofher respects would not be neeessarily invalid,

1f ibe alienor in 0 member of an agricultaral tribe, thn,
if the alienes ia also & member of one of the sgiicullural
iribes in the sam3 group in the humo district as the
alienor, the deed may be registored without question,

Bub if the alienor is n membor and the alicnee is nob
mamber of an agricultaral tribs in the same group, then
the deed should be returned under rule 1, unless it is drawn
up in one or other of tho following forns :—

(@ in the form of & umflruetuary morlgago by which
the mortgagor delivers possession of the lsad to
the mortgagee, and authorises him to rolain
such possession and to reasive the ronls and
profits of the land in liew of interest and townrds
paymont of the principal, on condition that afier
the expiry of Lhe term agreed on, or (if no term iy
agread on or if Lhe term agreed on excesds twenly
years) after the expiry ol twenly years, tha land
ghall be re-delivered to the mortgagor ; or

(b) in the form of & mortgage without possession, sub-
jeet to the condition thet, it the mortgagor faily
to pay princips} and interesl according to his
contract, the mortgagee may apply to the Deputy
Commissioner to plage him in possession for such
lorm, not exceeding twenty years, as the Depuly
Commissioner may consider (o be equilale, the
mortgage 1o be treated as a usubrucbuary morlgage
for the berni of the mortgagee’s possession, and for
guch sum a8 may be due to the mortgages on ae-
count of the balance of principal dus, and of interest
due nol excesding the amount claimeble at simple
interest at such rate, and for such period as the
Deputy Commissioner thinke rersonable ; or
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Avp, 111 B, (0) in the Jorm of & writleo usufrucluary morlgnga by
which tho morlgagor reeognises Lhu morbguges
s u lundlord and himsell remains in enltivating
veeupancy of the land as o tenant, subject 1o the
paywont of rent ab such rale as may he sgreed
upon nob exeseding sixteen unnas per rupoo of
the amount of the land revenuo in adilition to
the amonnt of tho land revenue ol the tonaney,
aud bhe vates aud cesses charganble thercon, and
for such torms as may he agreed on, the mort-
magor having no right Lo aliennle his right of
cultivating ocenpaney, and bhe morbgageo haviag
no right to oject the worlgngor unless on the
grounds meutivned in soction 49 of the Luujab
Tanuney Act, 1887,

Whon o morbgage-deed i3 roburned owing Lo ils nob
Leing deawn up in one or obher of the above forms, it
may be acceplad for registrntion il presonted ngain iu
amendod forun under Rulo 2,

12. Whon an instrument purporting to alienale or
charge produco of land is presonted, it is nocosaary to as-
certain who the alionor is. 1[ heisa member of an agrieul-
tural tribe, then il the deed purports to alienate or charge
the produce for more than ono year, the Deputy Commis-
gioner’s sauetion to the alienation is required, and if no copy
of such order of sanction is produced, the desd should be
returned under rule 1 with instructions that a gopy of the
Deputy Commissioner’s order of sanotion is required before
it can be admitted to registration under Rule 2.

13, An instrument of lease or farm made by & rember
of an agrizultural tribe should not be refused admission to
rogistration morely besause the term of years prescribed in
section 11 of the Act i exceeded in the conditions of the

instrument, as the instrument in other respects would nob
be necesasrily invalid.
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tration undor Rule 2 just us if it wero the original document App, 111 B,
amended.

15. (a) Delay in rogistering a document occasioned by
the necessity of obtaining any order of a Deputy Comnmis-
sioner under the Punjab Alicnation of Lun 1 Act, 1900, should
in the absence of any reason to the contrary act, be held by
the registering officer to be a delay duo o urgent necessity
within the meaning, and for the purposes of sections 25 wnd
34 of Aet XVI of 1908, and in such cases Sub-Registrars
should take the orders of the Registrar accordingly.

(b) 1f any delay oceasioned by the necessily of obtaining
an order of & Deputy Commissionar under the Punjab
Alienation of Lund Act, 1900, is not due to any default, on
the part of tho porson desiring registration, the Registrar, in
diresting tho registration of the dosument. should, whether
ho i3 asting undor section 35 or section 34 of Aet XV of 1908,
requiro payment of only & nominal fine. It is obvious that
the fine or additional fine should be a3 nominal as possible,
and an ordor for the payment of au amount of even only oue
anne in excess of the propor registration foo would satiafy
the rule as to fines or additional fines, made under seotion 69
of Act XVI of 1908, to meet cases of this kind.

16. As the statutory agriculturisti has now been
abolished, any deed, which has hitherto been lagal only on
the ground that it was in favour of » man who came within
the definition of ' sgriculturist” in Aet XIII of 1900, should
not in fabure ba accepted for registration, bul should be
returned to the presentor in accordance with Appendix VII
of the Punjab Registration Manual, 1910.

17. In several districts, especially in the west of the
Province, there is considerable laxity in tho classifieation of
many deeds presented for registration which mighl be
treated either as deeds of lense or as deeds of mortgage for
@ limibed period, More often than not the Sub-registrar
adopts tho classifieation prelerred by the deed-writer, and
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Arp, [ILB, the terms of the deed show elonrly wnough thal it is really a
deed of mortgage, nut of lease,

18, The wmost suitable delinitions of ¢ lease” and
“ mortgngo” for the prosont purpose are Lhose eoulained
in Section 2 of the Stamyp Act, It is true that the defini-
lions ure not mutually exclusive, and deeds which trausfer
tlie pussession of land in exchange [or the payment of &
preminm, with or without & further annual paymont, might
be classified eithor ns lenses or as mortgages. As a practical
rule, however, 16 may be held that if the land is transferred
in order to secaro the repuyment of a lump sum of moncy
advanced to or due from the owner of land, Lhe deed is
usually & mortgage doed, whereas iu the eave of & Toads tho
land is {rangferrod on aceount of a future recurring snnual
yment.

19. Ragistoring ufficers should docido, ay besl they ean,
as to the naturo of ench v enllod lenso prosentod Lo thom
for registration, 1f they hold that the deod is & deod of
morlgago, thoy will treat it as sach for tho assossment of
stamp duby and registration foey, and if it i3 undorstawped,
will impoun L it. The real nabure of the doad a1 decided by

the rogistration officer sbould, of ¢surse, ba shown in eolumu
2 of the register,

20, In some cases the decision Lhat o deed drafted as a
lease is really a morlgage deed will involve the desision of
bhe further question whether, viewed as a mortgage, it
eonbravenes the provisions of Aet XIII of 1810 or not, The
procedure in deciding the question will be that laid
down in Appendix VII of the Punjab Registration Manual,
1910, and paragraphs 8 to 16 above,

B,—Procedure and policy to be followed in dealing with

cra0s urising wnder the Ad.

21, Notitication No 24 8., dated 22ad May 1901, has
besn so framed us to regulate all applications made in a

saparate form for the exercise of any of the powers conferred
on Deputy Commissioners by the Act,
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not require any stamp, the mniation fee heing econsidered
sufficient. Bub any one may apply on eight-nnns stamp
paper either, before or afler the transaction, for the sanction
of the Deputy Commissioner to a permanent slienation
requiring the same under seetion 3. The proeedure is in
the alternalive. 1f the case is taken up by the officials and
reported, no separate application need be made. But a
separato application may be made in any case if the parties
or any of them go desire; and it may be presented io an
Assistant Collector, though only the Deputy Commissioner
hae power to decide the case.

98. Itis only in the case of permanent alienations
that a refevence is required by Act XIIT of 1000 and the
rules thereunder éo be made to the DNeputy Commissioner.
Exeept as vegards conditions intended to operate by way of
conditional sale ( section 9 (2) and (3)) and sale, in execn-
tion of decres, of Iand belonging to members of agrieultural
tribes ( section 16 (1)), the Ach is not retrospestive in its
offect, If the permanent salienation was completed before
June 8th, 1901, there is no need to refer the case to the
Deputy Commissioner at all. If, however, a velerence iz
made, the Deputy Commissioner should desl with it en the
principle that no abjection is to be raised to the mutation on
any ground arising out of Aeb XIITof 1900, in as muchas
that Aet does not apply to the case,

24, Depuby Comissioners will ses from seotion § of
the Act that in dealing with applications for swnction under
gection 8 they nead not go into any question of title or any
gquestion relating to any reversionary right or right of
pre-emption.

25. The considerations which should guide Deputy
Commissionors in giving or withholding swnetion are stated
in paragraph 87 of the Land Administration Manual,

The previous restrietion by which Deputy Commissioners
were prohibited from sanctioning alienation to money-lenders
without the conflrmation of the Corumissioner hns been
removed. The number of cases in which such sanction bas

Arp, III B,

Limitationaof
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Buyuley fnto
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Arr LB, the tormw of the deed show eloarly snogh bt 16 iy really o
dom! of morbgae, nob of leane,

(8, The wost suitable  dufinibions of " lense™ and
“morkgage ™ for bhe prosent puepese are thos eontained
in Neetion 2 of the Slamp det, This trun that the defiud-
tiong nre nob musually exelusive, and doeds whiah teavsfor
the possession of land in exehunge for the paymont of »
preminm, with or withoul o further annual paymont, might
be classified oither as leases ov as morbgagres  As n peactieal
tule, however, it may be hold that if the land i transforred
in order to scearo the vepryment of & lnmp som of woncy
advanced to or due from the owner of land, the doeed is
usually o mortgagoe doad, whereas iu the ense of & Tease bho
lind is (ranyferrod on acconnt of n future recurring wonual
payment.

19, TRegistoring officers should ducido, t busl Lhoy enu,
a4 Lo the nature of ench so eallod loaso prosonted Lo thom
fur vogistration. 1f they holil thei tha doad v o dued of
wotbgago, they will tread il ns sach Dor th agsossmont of
stvup duby and rogistention foos, and i0ib is wndorsbaupod,
will impount it Tho ronl nabure of thy donl ny ecidmd by
tho rogistration oflicor should, of ¢surse, ba shown in culamn
2 of ihe registor.

20. In some casos tho docision Lhal & degd draftod as »
lewse is really a mortgaga doed will involve the deoision of
the further question whether, viewod ns a morigage, it
aontravenes the provisions of Act XIIT of 1910 or not, The
procedure in dociding the question will be that laid

.Jown in Appendix VII of tho Puujab Rogistration Manusl,
ID10, and paragraphs 8 {0 16 above.

B,—Provsdurs und policy to be followed in dealing with
oases arising under the Adt.

2L Notitication No 24 S, dated 22ud May 1901, has

baen 50 framed a8 to regulate all applications wade in &

separate form for the exercise of any of the powers conferred
on Deputy Commissioners by the Aat.

22. The reporl, which is deemed to be an application
under Notifieation No, 221, dated 10tk September 1913, does



not require any slamp, the mntation fee being considered
suffieient. But any ono may apply on eight-nnna stamp
paper either, before or after the transaction, for the sanetion
of the Deputy Commissioner to a permanent alienation
roquiring the same under seetion 3. The procedure is in
the alternalive. If the case is faken up by the officials and
reported, no separate application need be mede. But a
separate application may be made in any case if the parties
or any of them so desire; and it may be presented io an
Assistant Collestor, though only the Deputy Commissionar
has power to deeide the case.

23, Itis only in the ease of permanent alienations
that a reference is required by Act XTII of 1900 and the
rules thereunder to be made 1o the Deputy Commissioner,
Excopt as regards conditions intended to operate by way of
conditiona! sale (section 9 (2) and (3)) and sale, in execu-
tion of decres, of land belonging to members of agricaltural
tribes ( section 16 (1)), the Act is not retrospective in its
offect, If tho permsnent alienation was completed before
June 8th, 1901, there is no need to refsr the case to the
Deputy Commissioner at all. If, however, a reforence is
made, the Depuby Commissioner should deal with it on the
prineiple that no objeetion is to be raised to the mutation on
any ground arising out of Aet XIII of 1900, in as mushas
that Aet does not apply to the ease,

24, Deputy Commissioners will see from seetion 5 of
the Act that in dealing with applicationa for sanction under
section 8 they nead not go into any question of title or any
question relating to any reversionary right or right of
pre-omption.

25, The considerations which should guide Deputy
Commissioners in giving or withholding sinstion are stated
in paragraph 87 of the Land Administration Mannal,

The previous restriction by which Dopnty Comnissioners
were prohibited from sanctioning alienation to money-lenders
without the confirmation of the Commiseioner has been
removed. The number of eases in which sueh sanetion bas
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beon griven and the avon fuvolved shold he staged iy tha
quarberly business sbatoments.

26, Sanetion may be accordsd by Deputy Conuie
slonors fo all wlivnntions o Mazhli and Raadasia Nikhs,
who have served in the avmy and wre vecomuomded by thelr
commanding offieers, sanativn to which is applicd for undey
geebion 3 (3) of the Act.

27, When tho permanent alienation is merely proposed
to be made and is disallowed it is only neeessary to communi-
cate the order to the parties or tn the revenue officer desling
with the mutation case. Butif the permancnt alienation
has alreaby been mado and the Depnty (fommissioner refuses
santtion, he wmush pass an ordsr wnder section 14 of the Act,
declaring that the transaction will tako offect ay » wnenfrne.
tuary morbgape in form (@) pormitbed by seetion €, and
fixing tho term and the conditions whieh he considers
reasonahlo,

28, As tegdrds the conditions, little latitude is allowed
hocause thasa prescribod in pocbion G (1) () nud in sostion 7
would bo applieablo.  Couditious may, however, be added in
neeotdance with seotion 8,

%9 Inthe caso of morbgages oxsented hofore the pass:
ing of tho Acl, » subsoquont incrense in tho morlgage debl
should not ordinarily be treated ng cansing & new workgage
to which sections 6 to 9 of the Al would apply, even though
& new deed is cxecuted. If, however, the new deed expreasty
declares {hat the old mortgage is cancelled ox if it contains
conditions substantislly different from those contained in
the old mortgage deed or raises the aggregate morigage
money to a fignre in oxcess of the value of the land, and the
Deputy Commissioner thinks it equiteble to use the power
conferred on him by seetion 9 (1) of tho Act, he ia al libarty
1o do s0; but unless tho old deed has boen cancolled, the
Deputy Commissioner has no power to touch it, and ean
only revi-e the new morbgage.

80. When under the special mutation procedure (para-
graph 16 of Standing Order No. 28) or otherwise any anss
of alleged gift is brought to tho notice of the Deputy Com-
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ruissioner he should, after enquiry, record & decision whether App, JII B,
the transaction is really a gift and not & disguised sale and

whether the purpose really is religious or charitable, If he

holds that the transaction is not a giff, or not made for the

purposes permissible, he should treat it like any other

transaction to which the Act applies,

81, (a) Wheve o Revenue Officer has reason to suspeet Beoami tean-
that sn slienation, permanent or temporary, is contrary to “HO™
the intention of the Aet by reason of the nominal alienee
being, although & member of an agricultural tribe, merely
the agent of the real alienee who is not a member of such a
tribe, mutation in the first instance should always be refused,

(b) Such transnetions should be carefully watehed and
any marked tendenay to resort to them should be reported to
the Financial Commissioner

(¢) If, however, the nominal alienee produces the
decree of a competent Civil Court authorising him to
take possession of any land, effect should be given to
the decres in the revenus records withont hesitation,
provided that the Deputy Commissioner in the diseretion
vested in him by section 8 (8) of the Act is satisfied that
the nominal alienee is a member of an agriculcural tribe.

{d) Action should not be taken under clause (g) unless
there is reason to suspeet bad faith, Where, for instance,
one agrisnlturist genuinely assumes responsibility for a deht
due by & second agriculburist to a third person who is not
» member of an agriculbural tribe, the first agriculburist
may obtain & mortgage of the second agriculburist's land by
way of geourity, To such a transaction there is mot neces-
sarily any objeetion, and mutation should not in such cases
he refused.

82, Attempts are frequently made by persons who are ﬁg:{ﬂ of
not zamindars to get themselves recorded as members of dusignation,
agrionlbural tribes and it is desirable to take steps to cheek
such atbempts. The most simple oase thab oan oseur is where
& person applies to have his tribal designation as shown in
the village papers altered, aparh from any proceedings under

the Alienation of Land Act, from that of 8 non-agricultursl
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The same,

2

to an agricaltural tribo, U o mutation of this kind i
wrangly sanetionsd, i miy afterwards be wed to support
what would otherwise by wn illegal trunsaction under the
Alimnation of Land Aet. 1o wueh onves, therefors, the
Revenue Officer, to wham the reister of mulnbions is sub-
mitted, shoull either (0} rofuse sanction and loave the
sapplicant to appenl or 1h) if he thinks that there has been s
mistake in fact, and that the elaim should be admitted,
report the case tothe Collector for orders,

33, (v The second elass of cases to ba noticed is of &
more complicated nature, and arises out of proeesdings
directly conneeted with the working of the Aliemation of
Land Aet,

{43) Sub-sections (1) and (2) of paragraph 16 of Standing
Order No, 28 provide for the procedure of patwaris snd
revenue officors in the case of permanent and temporary
alionations of land made otherwise than in accordance with
the provisions of the Alienation of land Act. But the
question whather an alienstion is or iz not in aceordaude
with the provigions of the Act may depend on whether the

. nlienee is or is not & member of an agriculbural tribe,

(433) If in such & case the olaim of the alionee to be a
member of an agrioultural tribe does not depend on any
entry in the record-of-rights (e.g,, when the alienes is record-
od neither a8 o lnodlord nor as o tenant), it might heppen
that in the absence of sueh documentary evidence the alienee
would be accepted, on the hasis of verbal and inaccurate
statoments, as a member of an agricultural tribe, Then, if
the alienation is otherwise in accordance with the provisions
of the Act, the procedure laid down in sub-section (2) above
referred to would not be followed,

(4v) In order to obviate this risk, the revenus officer, to
whom the rigister of mutations is submitted for orders,
shall in all cases in which the alienee is upable to support
his ¢laim to be a member of an agricultural tribe from an
entry in & record-of-rights,—

(a) in the case of o permanent aliemation, follow the
preeedurs laid down in Stending Order No. 23,
paragraph 16, sub-section 2 (a), and
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(b) in the case of a temporary alienation, refor it for Are, IIIB,
the order of the Deputy Commissioner if he thinks
the claim is substantisted, Otherwise he should
refuse to sanction mutation a8 in Standing Order
No. 28, paragreph 16, sub-section (2) (3),

34, A more diffienlt elass of cases is where the alienee, Thessus
though shown in & record-of-rights, is deseribed by a elass
name whioh is not one of the well-recognized sub-divisions
of the notified tribe to which he claims to belong, 6.9, where
& Harni olaims that the Harnis are Rajputs,

(i3) Here there is & general question for decision, 4z,
whether the contention is correet that the olass concerned
does in faot belong to one of the notified tribes;and the
decision would be of importanae because all fature applica-
tions by members of the class would, in the district con-
cerned, be dealt with in aecordance with if.

(4i¢) Whenever a 0ase of this kind ariees, the Revenue
Officer shall report it to the Deputy Commissioner, who
will himsolf make an inquiry, and, unless he rejecis the
application, report the result to the Commissioner for orders.
If the Commissioner considers the case clear, he should
dispose of it himself, but doubtful eases should be reported
to the Financial Commissioner, It is most desirable that in
desling with eases of this olass there should be uniformity
of treatment, throughout the Provinee,

35. As a consequence of seetion 21 (1) of the Act & ﬂﬁﬁf&‘;ﬂ“ﬁi
Qivil Court has no jurisdiotion to interfers with the order Uiril Couri?
of & Deputy Commissioner under the Alienation of Land
Aot deciding for the purpose of that Ackthat any particular
transaction is or iz not & bono fide gifs for one of the pre-
soribed purpoaes,

36. The provisions of section 2 (2) and (3) of the Punjab g;‘k’l‘:gml
Alienation of Land Amendment Ast, 1907, have expressly
defined *any right of ocoupancy 'as ‘land’and ¢ grants
of ocoupaney rights’ as‘ & permanent slienation,’ There is
10 reagon why the Deputy Commissioner should not sene-
tion suoh alienation where the objeet is to promote agrieul
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burad dovelopuent by giving feoueable torm to now sobtlony
and tho lihe Where these conditions are faliled and np
avanion of the Acl i cuntmmplate], sueh alisnstion may b

[roaly wnctioneil,

87, Working of soebion U -Where the fruit of gardens
iy sold {or mory thau von yeur in advange, the eass should
be treatod a8 one in which thy Depnty Commissioner’s
sanetion is neeessary.

38. If the temporary alionation is a mortgage which
ouglit to have been made in aceordanse with sections 8, 7
and 8, and has nctually boen mads otherwise, then mutation
of names is in sonsequence refused, and the parties will have
two opportunities of applying to the Deputy Commissioner
to revivo and alber the terws of the mortyage so 89 to bring
thew intu accorduncs with the Act, 'Thu partiey osn either
do this diveatly mutation of nemes i« rofusol, or they can
doit lnter if thoir cuse comes into Court and tho Court
refasos 0 enfores the irvogrular mortgage,  If, howovor, they
choose to file a soparto and daly stampod applieation in the
coursu of tho mutation cuso, the appliostion may be for-
warded to the Doputy Commissionor under rule 3 of notifi-
ention No, 24 8., dated 22nd May 1901, and he can dispose
of it undar vule 5.

30, Other applications which may he made to the
Deputy Commissioner are the following =

{1) Under section 6 (1) () to place the mortgagees in
possession,

(2) Under seotion 6 (2) to fix the term and mortgage:
money of the usnfructusry mortgage.

(8) Under section 7 {8) to fix the proportion of the
mortgage debb to be deemed equitable :

(4) Under seetion 9 (1) to revise and alter the terme
of the mortgage,

(6) Under section § (2) to put the mortgagee to his
eleotion as therein prescribed.

(8) Under section 18 to eject & mortgagee, lessea or
farmer aud place the person entitledin porsesgion:
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{7y Undar soction 15 tn sanction an alienation of or App HIB
oharge upon the produce of land for more than
ohe year.

40. Tn oll these oases the procedure will be regmlated Theswme.

by uotifieation No, 24 S, dated 22nd May 1901 It will be
observed that, in addition to applications from the parties,
Deputy Commissioners will have references made to them by
Oivil Courts under section 9 (3) with a view to their exerpis-
ing the powers conferred upon them by section 8 of the Act.
Their protedure will then he regulated by notification No. 25
8,, dated 220d May 1901, which is in substance the same as
rule § of potification No. 24 8., dated 22nd May 1801

41, Some of the cases above enumerated, as those in The same,
which applications may be made to Deputy Commissioners,
call for further remark.

Applisation No, (2)—Here an order of the Deputy
Commissioner in necessary, whether an application is made
by any party or nob. I[ the mortgagor is ejected, the
Revenus Officer ordering tho ejectment under section 45 of
the Tenancy Act must report the case to the Deputy Com-
missioner, 8o that he may exercise the powers conferred
upon him, If the mortgagor relinquishes or abandona his
eultivating occupaney of the land, the necessary report to
the Deputy Commissioner should be made by the patwari,
the feld kanungo and the tahsildar, The usufructusry mort-
goge resulting from the proceedings should be entered in
the record-of-rights,

Applingtion No, (8)—If the mortgagor brings s suit
for redemption, the case may be referred to the Deputy-
Commissiouer by the Civil Court for determination of the
proportion of the mortgage debt which is to be regarded
a8 due, The procedure of the Deputy Commissioner will
then be regulated by notificstion No, 25 8, dated 32nd
May 1901,

Application No. (5).—See paragraph 42.

Applioation No, (6).~See paragraph 25 of the Standing
Order on the Record-of-Bights,

Applioution No, (7).—The object of seation 15 of the Ach
is to pravent the evasion of its provisions by the substantial
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wortgag: of tho lamd nuder colowe of the alivnation of, or of
a chiargo upon, its produes. 161 not intended 4y provenk
antaindars from burrowing o the seerity of the srops of the
two noxt fullowing harvests, nov to iutorfore with bona fide
contracts for the dispossl of produce to lavma fews
opgagod, for  example, in  tho wheat oxport trade
Whes n ecase under thia section comes  befors
Deputy Commiasionor the main poink for his consideeation
is whether the transsetion for which his sunetion is sought
will amount to an evasion of the Aet, If uot, resteaint of
trade being obvicusly objectionsble, sauetion should be
freely given, When, howaever, the contract is made for moro
than one year by o zaminder in fuvour if o money-lender,
it is mosb probable that au evesion of tho Actis intended.
42, The following inetructions aro issued ss to the
working of section 9, sub-sections (2) and (4), of Act X1IL of
1900 (Punjab Alionation of Tand Act), as nwended by
Punjob Act T of 1007, in rogard to morlgnges by way of

conditional sale mado hefore the commoncomont of the Ak
and still eorront 1

(1) Ithe condition intondod to operate by way of
conditional sale is to the effect that, in default of payment
of the mortgage money or interest at a certain time, the
land will be absolutely transferred to the morigagee, and
if the mortgages agrees to the said condition being struek
out, no new mortgags deed need be drawn up, and it will be
suffielent for the Deputy Commissioner to strike out such
condition and abtest the alteration so made.

(2) 1t however, the morigagee elects to “accept in liew
of the said mortgage” & mortgage which may at his option
be either in form (&) or form (b) as permitted by seotion 8
of tho Act, » new deed of mortgage will have to be executed,
&5 in such a cace there is no mare alberation of & subsisting
mortgage, but the substitution of » mortgage of one kind
for another mortgage of a different kind, In this case, by
Government of Indis notification No, 6187 8, R., dated 6th
December 1901, so mueh of the stamp duty on a mew mor-
bgage-deed drawn up ag referred o above, as is nob in exees
of the duty already paid in respect of the previous mortgage,
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has been remitted. Under the ordinary rule of law the Are, IIIB,
mortgagor will have to meet any exeess stamp duty payable
and also other expenses incidental to the new mortgage.

(3) If apon the mortgegea electing to aceept en
approved form of mortgage in lieu of the original mortgage,
the mortgagor eannot ba found, fails to appear or refuses or
nsglects to execute the new mortgage, the Deputy Coromi-
ssioner is empowered by seation 9 (4) of the Act as amended
in 1907 to execute the mortgage himself on such terms as to
costs a8 he may think fit,

(4) If, however, the mortgages when put to his elestion
by the Deputy Commissioner rvefuses to agree to either of
the alternatives offered him, the Deputy Commissioner
should explain to him that he is not at liberty thus fo
attempt to defeat the law, thatbe must choose one of the
two oourses provided for him by the sestion of the Act, and
that the only practical result of his refusal to elect is thab
he leaves it to the Deputy Commissioner tomake the election
for him, 1f, in the face of such an explanation, the mort-
gagee stil refuses to act, the Deputy Commissioner should
then act for him and define what the mortgage is to be in
sccordance with the power conferred upon him by seetior
9(2). Insuch a case ordinarily the best conrse will be f
strike out the condition intended to operate by way of
conditional sale, because this avoids the further compli-
cation that if & mew morfgage is ordered the mortgagor
may deeline to sxeouts it One of the objects of the Ack
was to cancel conditional eales with retrospective effect,
subject to an arrangement by which the mortgagee shonld
not lose his security. When he would have adequate
seourity with the eale elause struck out there need be no
hesitation in compelling him to accept that arrangement if
he will not do so voluntaxily. 1fis only when the mortgage-
deed with $he ssle sondition oxcised would nob afford
adequate security and when the mortgagee refuses to
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morbggor sheroapon declives to oseeute il,  the Depaty
Conuissioner i not empowerad to exveuts the wortgago
undder soebion O (4) of the amended  Avt, bocnusn one of the
conditions of the oxoreisn ol that power is Lho ayreement by
the morbgagen to accopt & now mortgage,

43. Uvnoocssary trouble i often consed by the failove
of Depaty Commissioners o oxamine applieants earefully
a8 to tho nature of their applintion and to specily clesly
in sending the application to a subordinate revenue officer
for enquiry and report the exact point or points which
roquire elucidation. Tahsildars have been known fo send
in long reports in cases where all that was required wasa
verification of the statement in the application thab the land
in question was within municipal limits. Soslso it is nob
uncommon for applications 4o bo made to Deputy Commi-
sgloner [or pormission to morlgagn land to poersons nob
members of agrienlbural tibew in formy other than {those
approved in section G of the Aet. Sueh pormission eannot
be grunted in any case, and it i+ nnnocossnry to sond such
applioationa for roport. All applieations for pormission to
mortgage should be disposed of al onee hy the Deputy
Commissioner, for in the eage of the alience being a member
of an agricultural tribe thers isno neod of permission, and
if he is not s member, permission aannot be given.

44, Commissioners should carefully serntinise the
quarterly business returns of eases disposed of under the
Alienation of Land Act, and shozld from time to time eall
for a few specimen cases in order to satisfy themselves that
the principles of the Actare being duly observed. If in
eonnection with any cases so called for points of doubt or
diffioulty arise, s referense may be made for the orders
of the Financial Commissioner.

F.—~Efoat of the Ao on the provedurs of Civil Cowrts.

45, When a suit to which the provisions of section 7
(8) of the Puujab Alienation of Land Aet, XIII of 1900,
apply, is brought before & Civil Court, the Court should, on
the applieation of either of the parties, refer to the Deputy
Commissioner to determine the proportion of the morbgage
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debt that iy ecuitable, and keep the case pending until such
determination has been mado,

46. Land, which is dofined in scetion 2 (3) of the Act
and ineludes land applied to agrieulture or pastoral purposes,
is not saleable in execution of any dearce or order of any
Civil or Revonue Court when it belongs to o member of an
agrioultural tribe. Accordingly no proposal for the sale
in execution of decres of land belonging to & member of an
agrienltural tribe ¢an now be made except by mistake.

47. Section 16 (1) of the Act, however, does not pro-
hibit the attachment in execution of decree of the land of
members of agricultural tibes.

Land which does not belong to a member of an agricul-
tural tribe remains unaffocted hy the provisions of the Aet,

48. The question has been raised whether the words
“Praceedings for the enforcement of a oondition intended to
operate by wny of conditional sale” mean proceedings taken
wndor section 8 of Regulation XVII of 1808 only, or whather
they inelude proceadings in suits, appeals or execation of
doeres as woll,

The Chief Conrt has held that the words above-quoted
moan proceedings under spetion 8 of Regulation XVII of
1808 only, vide Punjub Reeord No. 26 of 1902 (Civil),

49, (a) In “proceedings,” 4.e., in proceedings under
section 8 of Rogulation XVII of 1806, the action of the
Distriet Judge is purely ministerial, and the only enquiry he
should make is to ascertain, before he refors the proceedings
to the Deputy Commissioner, whether the mortgagor is a
member of an agricultural tribe, if the point is in dispute, If
the Deputy Csmmissioner, ona reference being made, returns
the proceedings without striking out the clause as to condi-
tional sale, the District Judge should proeeed to serve the notice
on the mortgagor, as required by Regulation XVII of 1806.

(b) If a civil suit is instituted on a mortgage to which
section 9 of the Act applies, the Civil Court shall not make
o roference to the Deputy Commissioner under sub-section
(8) of section 9 until it has disposed of any objections brought
by the mortgagor against the validity of the mortgage or
of any plen raised by him on the point of limitation,
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1 ] l P) 1 9
Disrrrer, Trile Drseaicr, Tribe, DISTRICT, Tribe,
Arain [| Moghal, [ Labana,
Awan, l Od, Moyhal,
Dogar, Pathan, AMRITRAR o/, 4 | Pthuam,
Ghjar, Mureax-etd, {| Bajput, Bajput,
Jat. (eseluding {| Hyml,
Kamhol, Bhatis).
JULLTXDUR Kovedh, Syad, [| Aain.
Labana. Chhng,
Mahtan, Avain, Dognr,
Pathan, Biloeh, Gnjar,
llnipiu( , Jai, .Imr_
Salnt, Kolarn, Kok,
Hywd, TITANG ot | Kateshi. GunnaspuR Lubang,
Nekokavn, Moghal
Avnin, Rajput. Duthnn,
Awan, Nyl Tjput,
Doggar, Turk, Snini,
(ujur, Hyad,
Jal, [ Avain,
LUBIUAKA ) Kautioh, Bhattl, | Aramn.
l Tabana. Tiiloch, Awan,
Pathan, Ruddln, Baghlian,
\ Rajput. Jat, Dagar.
Sniud, Kamhoh, Gakha,
L synd, MoNraoMERY{ | Khngen, Gujar.
Khnrel, , at.
Arain, Kovechi, | MALROT.  ..1| Kambolw
Baloeh.” Mabtam, |- Kotesin.
Bodla. Tathan. Lubnna,
Dogar, Rajpat. Moghal,
({nfar, ] Hyad, Pathaa,
Kamboh, Rajput.
Labana. Anin, Ynini.
Mahtam. Awan, Synd.
PREOZELOLE 3 |y, Tilach,
Muasalman, Rarlla Arnin,
Jal. Dognr. Awat,
Othar Tat, Jat, Bahrupin.
Tathan. Knmboh, Bilneh,
Rajput. LAHORE ... 4| Khurral, (;'ﬂ.itm
Saini, Koreshi, . Jat,
Syad, Labana. Guimat 31 Koreshi,
Muhtaan, Tiahana,
Ahir, Moghal, Maghat,
Arain, Tathan, Pathan,
Awau Rajput. Rajpnt,
Biloch, [| Syad. Hyml,
G, [
MULTAN .4 | Jat. Arain, Arain
Kamboh, Awan, ] %\rm;
Kharral, Dogar, . floch,
Khokhnt, AMRITEAL . Gujor, GusRARWALA Dagar,
Eoreshl. Tat, Grklar,
L] Mahtam, RKamboh, L Gujar

*Vida F. C's, Gorrection Slip No, 183-8, O, (Now Serice), dated Lahore 8th Jauuary 115,
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ANEN Jua f| Kmesin
Knmboh Jat M nd
ll\h ul llll Jindh { “Miluhnﬁ
Korcshi Ralut M,
'GU:“;?NW“‘A 4| Labana, hasy ALLOCR ~(fd, {' Mo.rhal,
e Mayhal Khandma €1 Puthan
Eothan Ikhokhin l Ryput
Rugput. haesu hadag
|| synd Liil l Shetkh
Mair wd Syad,
Al ul. JUk LUM--cAd Meanbiny
Avan. Mt Al
Bk, Mu il ot ‘ Aan
Butln Kok Awnll,
Doy, Pramm Bughibinn,
Gaklial, P uhan, Ihtorh
ST Pipihne Hugm.
Jut, Rivpprul, MIANWALL.. 4] Jnt
DPRIK HU- Kamboh Ml l\'luu ul
“PUnA* Khaiinl, Mohlin Khokbu
neesti, Syud Ioreshy
Lashina Pt b,
Yialtnm {1 Awan, T gpur
Moyl | Wil |y Syml,
Pathan, Danwl,
Raypmt Dhund (| Aruan
Saynd Lnkhm Blntts
[| bam Guae Il b
dat Gmm
Ahle ] Awun, Jodng Jut
Awni, BAWALPINDI Kl twal, Kamboh
Biloch, Khatta, Khogga
Guga Koesht LYALLPUR ,.. Klatisd
Jas, Malim Kolain
Kamboh, Moghal Korushi
SHRAPUR ., § | Khokhar. Pathan Pathan
Eonesh Rajput. Hagput
Mahar Batts Spant,
Moghal, fyad, | Syad.
gntlmn.
ajput Awnn
L bynh- Batt Bherkh. Ann
i ghnttl. }"g"“h'
a 1loch .
éﬁmﬂ. Gakhar, {E:]e:l‘:':
\d
B)l‘t‘)cl\i. ATTOCR 4 g f]j,,‘_lt‘ - DE;‘{AH E;’m 4| Maeht,
JBELVM .| Lhhahan, anjua ' Moghal
Chib. odhia, Mujawar.
Gakbar, odh, Pathan
Uwar, abut Rajput.
Jelap, [ Ehaitar, | Byad.

Norn—The Labans t21be does not melude the Banjaan nibe,

* ¥, (%, Correction Ship No, 542-8, O. (Now serles), dated 6th Febiunry 1922,
}F, 0%, Conection Siip No, 609-8, 0, (New Betloa). dated 18th Aoril 1998.
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Distriot, Trilse,

Arnin,
Awan,
Riloch,
dnt,
Kareshi,
Pathan,
Rujput,
Syad,

MUZAFFARGARH

f
!
L
{ B,
Bohiara™*
Brahman,
Chiristian,
Konet,
| Knli,
Sy a—Katearh ilage of the hotkhai Rumhar,
Tahsil 1 Lohar,
Mochhi,
Al Pyjeets indigenons to the Kotgarh daga.
Tujput,
Refinr,
l Sunar,

#Vide I, O Corpectlon Shp Noo 108 5, 0, (New Serins), dsted 5th August 191,
Nvido 1Y, (", Corroption Stip No, 49325, 1), (New Yerics), dated Lohore, 121h May 1921,
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Bo—Bepirnle oy,

Ganr - Deahmany (axeloding Bohras) in Rohtak,
Kurnal and Gurgaan Distriety, and Hiar, Haos,
Patehabad and Bhiwani Tabsils of Tlisgae Disteiot,

Brabmans in Una Tahail of Hoshiarpar Distriet.
ralunans in Rawalpindi Dissviet,

Muhial Brahmans in Jhelum Distriet.

Kakeznis in Jhelum District.

Gadhiok Kanungos in Jhalum Distriet,

Brahmans (exeluding Bujru, Acharaj, Bhat, Saniasi,
fnjrati, Bhojki Brabmans) in th2 Dars, Hamirpur,

Pulsmpur, Kangrn and Nurepur Tahsils of the
Kangra District.

*Mazhabi Sikhs and Indian Christinne—Sheikbu-
purs Distriet.

Feplanation—Tndian Christinn moans » Native of Indis

@)
(10)

am

(12)

(i3)

14)

who is, or in good faith eleims to bo, of numixed
Asialio descont, and who profosses auy form ol
the Christian religion,

Mazhabi Sikhe—Tlyallpur Distriet,

Tarnaich Brahmans—in Pathankol Tahsil of the
Qurdaspur Distriet,

Barsolra Bralunans—in Shakargarh Tahsil of the
Curdaspur Districl.

Dal Brahmans—in Gurdaspur Distriet anil Raya
Tahsil of Sinlkot Distriet.

Native Christiats in the Gujranwala and Lyallpur
Districts, T Estate 500, in the Shorkot tahsil of
Jhang,

Bagri Kumhars ot .

Bagri Khatis and Suthars } Yasilks taheil of the
Ferozepore District.

(15) }Muhial Brahmans in Attoek District.

*+Vide ¥, O, Correctim 8lip No 563 8. 0, (New Series), Dated Glh
Febenary 1022,

1 Vide B, G Corvertion Blip Xo, 201 8, 0, (New Hutfes), Dated Labme
11th Decenber 1613,

1 Vide I, O, Corveotion Sip Ko. 282 8. O. (New Series), Dated Lahore
16th May 1916,
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APPENDIX 111 C.

EXTRACTS FROM STANDING ORDER No. 23.

THE RECORD OF RIGHTS.
Jrd Reprint, daled 3rd March 1921,

Note. ~Chpta XIV an b Appendie s VIT and VIIE of the Seftlement
Manual and Chapter X of the Land Admstration Manwal shouhd e reut m
canneetnt with this Stading Orda

A—Reoord of Mubntions

Paragraphs 372 to 386 of Chapter X of the Lind Adwmi-
nistration Manual and paragraphs 279 tn 242 of Lhe Settle-
ment Mannal relate to the record of matations.

12, Aolion may be required in the easo of meinbers of
agriculbural tribes, who, on conversion to Muhammadaniam,
have been shown in the records nmler another name, For
example, in the Dethi Distiict Munenlman Tagas were shown
as Sheikhs, a tribe not notifixl as agricultural in  thab
Distriet. Noy-MuslinSeikh. belonging to a trible noified
ns agricultural do nob lose their agricullural statug simply
by their change of religion, and the Muhamwadan part of
such an agricaltural tribe should be eutered in the records
a3 Taga (Mussalman)—to take the same example—in every
casn and trente | os membors of u notified agricultural tribe.
The necessary alteration of the records should be made by
& mutation order, which should be sanctioned by the Deputy
Commissioner himself and which, if convenient, should be
one for each village concerned.

16. (1) 1f any alienation of land is made otherwise than
in agcordance with the provisions of the Punjab Alienation
of Tand Act, 1900, or involves auy condition contrary to
those provisions, the patwari shall nevertholess onter the
same, when il comes to his kncwledge, in hiy register of
mutations for the village where it cccured

(2) Any entry mads under the preceding rule shall be
doealt with like other eatrieain the register of mutations
oxce.t that he revenue officer to whom. the regisber is

Naw-Muslmg

Rules regar-
ding the et -
mont of muta-
tons ot alie-
natios whiell
eonfLal eue
the proyisions
of the Punpib
Alienation of
Laud Act,
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App, IIIC, submitted for orders shall, after hearing the pariisy awl
retording & note of their ropresentutivns —

{w) in the case of any permanent alienation, tranemit
the mutation proceedings with his recommenda-
tion, a8 to whether sanotion should be granted or
rofused to the Deputy Commissioner for his orders
under Section 3 (2) and (3) of the Punjab Aliena-
tion of Land Act; or

(b) in the case of uuy tewmporary alienalion, refuse tu
sanction mutution f nesnes and refer the parties
to the provisions of the Punjub Allenation of Land
Aot which they bave contravened, oxeopt in the
case of a mortgage which purports to be in form
{7) deseribed in Bection 6 (1) of the Aet, where
the only contravention of the Act is nito the term
of the mortgwge In ihis cuse mutntion should
be allowod subject (o the condition attached o
the martgage by law, namely, that its term shall
bo for 20 years. !

(3) The Deputy Commissionesr, on receipt of nny
mutation proceeding transmitbed to him under Rule (2) (),
shell after such further enquiry, if any, us he may consider
nécessary, grant or refee tho sanction required by Sub-
seclion (2) of Section § of the Punjsb Alienation of Land Act,
For the purposes of any further enquiry under this Rule the
Deputy Comumissioner wmay refer the case to any revenue
officar subordinate to him for investigation and report, and
may decide case upon the report.

{4) When the Deputy Commumissioner has decided any
ease dealt with under Rule 3) ha shall record his order upon
the mutation procesding nud direct the same to be returned
to the revenue officer whose duaty it is to dispose of mutation

cages arising in the village where the land aliensted is
sifuated.

5. It the Deputy Commissioner sanctions the alienation,
the record of his sanetion mada npon the mutation proceeding
ehall be deemed fo be sufficiont evidonce of the order of

sanction for the purpose of Section 18 of the Punjab Aliena-
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tiun of Land Aol, aad the revenue officer whose duty it is
to dispose of the mutslion cose, shall dispose of the same
and shall not refuse mutation on the ground of eny ohjestion
avising ont of the said Act

{6 1fthe Depuly Commissioner veluses to sanction
the alienation, the Ravenne Officer disposing of the mutution
case shall pass such order in thecaseas may bo in sccordance
with the order of the Daputy Usmmissioner refusing sunetion.

{7) When a mutation proceeding has been bransmitted
to the Deputy Commissivner under Rule (2) (5) the trans-
mis-ion therof shall ba deemed to be an application tv the
Deputy Commissioner to exersise tho powers conferred upon

 him by Seclion 8 of the Punjub Alienation of Land Acl.
Such spplication need noi be stamped nor is any separie
application necessary for the exercise nf those powers in the
suiLe case,

(8) No(‘.hing in thewe rules shall Lo so constraed us tu
dieallow applieations to the Leputy Uomnmisidoner for the
exercise of any power conforred upon him by the Punjab
Ahenation of Land Act, 1900, which aro made in any ofher
manner suthorised by law or by rules having the foree
of law,

17, The following instructions have besn issued in
Tadrtetions vownrding Counection with thosa tempatary trans-
these Iransfurs which sre s i ik i
permitied on eertain con- fors .W.’hmh are perinl 'bf'd on ,eer‘f"m
ditions by the Punjuh conditions by the Punjab Alieustion

Alienation of Land Act,
of Liand Act: —

{1) In the matter of & temporary slienation, where
the alienor is & member of an agricultural tribe, and the
alienea is nos, it is necessary thut the Revenue Offiger should
know what the tterms of the contract nre. Accordingly,
where there jas written deed, and where the aliepor is &
member of an agricultural tribe and tha alienee is not, the
patwari must note briefly the terms of the deed as to posse-
ssion, period, rent, inlerest, redemption, eic., and the
attesting officer must satisfy himself of the corvectness of
theso outries. 7heso notes are in addition to thuse required
by the footnote 4 to the rogister furm.

Arp, 11T G,

Prertor of
Land Record's
Cirealay No, 8
daled 20th
November
1903

Patwari's

duties in the
matterof rem-
porary aliona-
tiony,  inelas
ding mortya
gages,  farma
und leses,
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mwissioner’s
Cieentur No,
4 dated Ml
Meptemler
a3

( 184 )

(2) Where theru is no writlen deed, the palwati should
note the lerms sgreed to by the parties or, when they do
nat agres, he should record the torms alloged by each, The
atteating officer will then proceed to passsuitablo orders on the
muatation. If the provisions of the Aeh are not contravened
by the terins of the contrnet, he will direet mutation,
Otherwige he will refuse mutation.

25, 'The following instruetions are intended to enable

a Deputy Commissionor to determine the
Nate thi the ks . iol .
el with regard 1o Qages 1n which ho ean exercise the autho-
thow transterstowineh 43 v H Janh f
vandstions wre altached “ty given him by Section 13 of the

byl Pupjab Ahess- Alienation of L'Ind Act Of his own
timy ol Lol Ave

motim, to eject A mortgagen, lesseo or
favmer in possossion after he cxpivy of the term for which
he iy entitled to hold roder his mortgage, lease or farm
under Sogtions B, 11. or 12 of the Act:—

() In the onse of & morbgage, lease, or furm offected
with pos,cssion after June 8¢h, 1901, by o membor
of an agricultural tribe, lo a person who is it o
member of an agricullural tribe, the patwari
shall enter in the remarks column of Lhe juma.
bandi a note stating the date of the commoncement
anl, except in case of & mortgnge under Section
6 (0), the dute of expiry of the term of possession

(b) Thege . vowarka also will be carried from uve
Jumabandi to another during the eurrency of the
mortgage, leass, or farm,

28, If mutation has been refused under paragraph 16
(8) beeause & transfer contravenes the provisions of the
Punjeb Alienation of Land Aect, the name of the trans
faree muat not appear in any column of the jamabandi
unless he bimself cultivates the land, when his name will
sppesr a8 & tepant-ab-willin the eultjvation column and the
rent column will be lefs blank, If the transferer enltivates,
and makes ab each barvest a payment in eash or kind
to the transfuree, this paymsnt must not be shown 2s

Yentin column 9 of the jumabaadi, and the entry in
golumn. 6 will be khudkushs,
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APPENDIX 111 D.
STANDING ORDER No. 64,

THE ATTACHMENT AND SALE OF AGRICULTURAL
PRODUCE AND OF LAND,

Reprin, dated 25th August 1921,
PRELIMINARY,

1, The law dealing with the attachment and sale of
agrieultural produce and of land will be found in the Code
of Civil Procedure (V of 1908), in the Munjab Land Revenuas
Act (XVILof 1887), in the Punjab Tenancy Aet XVI of
1887) and in the Alienation of Fand Act (XIII of 1900).
The Code of Civil Procedura is a geasral Actand its pro-
visions will ha binding on all Civil Coart: except in so far a3
they are ssved by the provisians of local or speeial Acts,
This is laid down in section 4 of the Code. The special
Aats, whose provisions have £ ho eonsidered, are the Land
Revenue, Tenaney and Alienation of Land Aets above cited,
and it wil. be nocessary to explain how far the general’law
is modified by them. The main sections to which reference
will be made are the following :~

Oiwil Prosedure Code, seetions 60, 61, 68, 69, 70, 71 and
72; the third sehedule, and the relevant rules of Order 2t ;

Pumjab Tenancy Act, section 88;

Punjab Land Bevenue Act, sections 70 and 141;

Alienation of Land Aect, sections 2 (3) and 16.

AGRICUL1URAL PRODUCE.

2. All agricultursl produce including growing crops
now comes under the definition of moveahle property:.

3. Al orders for its attachment when made by s
Civil Court, must be sent under section 141 of the Land
Revenue Act, to the Collestor or such Revenue Officer as
the Collector may appoiat in this behalf,

4. Agricultural produca is subject to cortain exemptions
from attachment, and these exsmptions depend partly on
the Civil Conet issning the order of attachmant and partly
on the Ravenue Officer carrying it out. Under section 60 (1)
(). Civil Procedure Code, the Civil Caurt is bound io sxempt
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App. III D, from attachment, where the judgmeni-deblor is an agrieal-
turist bis implements of husbandry, and such eattle and
reod grain as may in the opinion of the Court ho necessary
{0 enable him to earn his livelihood as such, and also any
produce exemptod by any notifieation under section 61, As,
however, no notifleation has beon irsuod under this section,
this farther exemption doos nob exist Alw wheie the
judgment-debtor is a person lable fur the paywment of
land revenne, the (livil Court is bound under section 60
(1} {a) of the Code to esempt uny wmovesble propirty
which under any (aw for the time being is exempt {rom eale
for the recovery of an arrear of such revenue, The
woveabls property ex~mpt from sale for the recovery of an
arrear of land revenue is st out in seetion 70 ol the Panjsb
Land Revenue Act ; it ineludes, inaddition to the partioulars
axempted under the Civil Procedurs Code, sv mueh of the
praduce of the land of the judgment debtor as the Collector
thinks necessary for seod-grain and for the subsistonce,
until the harvest next following, of the judgwent-dsbtor
el his family and of any cattle exempted under the Civil
Code, It would appear, therefore, that. whena Civil Court
addresses an order of attachment of agricntbural produse to
s, Colleator, it should instruct the Collestor to leave ua-
attached so much of the produce of the land as the Collector,
in aocordanee with the above law, desms necessary, but if
the Court omiss to do su, it would still seem to be the duty
of the Collestor or other Revenue Officer to maka the
necessary exemption, for the Collector equally with the
Court is bound to earry out the provisions of the law and is
not excused from so doing by a failave on the part of the
Coart,

5. Ineirrying out the sbtachment, the Collector or
other Revenue Officer will be guidel hy the provisions of
Rules 44 and 45 of Order 21 of the Ciwml Procedure Code,
fur no rules nnder section 88 of the Tenancy Aet have heen
framed.

6, All orders of s Civll Convt for the sale of sgrieul-
tural preduce will be addresved to the Collestor, who will
act in deccrdanee with the j1ovision- of the yules velating to



( 187 )

* salo generally ” and to the “sale of moveable, ” in Order Aep.ITID.
21, Civil Procedure Code, and with the following rules undsy
the Punjab Lond Revenue Act—

47, When the produce of any lund has heen attached n pursianee of an
order for ils abt Land enle nddressod to the Colleelor by o
Civil or Crimiual Court, the Collector shall dircet that an appraises
ment of tho attached produce be made by & Ravenue Officer or by
{he Kanungo of the circle in which the land 1 sitnated, The pro-
duce shall not be #old until the appraisement, has hoen approved hy
the Collector, or by a Revenue Officer appointed in that hehalf by
the Collector,

48. Salesof the produce of tand shall be made by a Revenue Officor or by
the Field Kanungo of the circle In which the land is situsted, When
the sale s mede by the Kenungo it shall be carried out in Ppresence
of n zaildar, inamdar, of village hend ppointed in that behalf
by & Revenue.qgisee

The Field Knnungo shall be enditled 10 & comumission of 5 per cont, on
the gale-proceods,

40. When producesold by & Kanungo couslsts of moveable property, the
purchaso monoy shall not be recelved, nor shall the sale become
absglute nntil the aale has heen confirmod by the Collector ov by o
Revenue Officer named by the Cnlleclor,

7. After execution of orders of attachment and ssle
the Collestor shall forthwith report to the Court the aation
taken by him.

8, The investigation and desision of olaims and ob-
Jeotions to the attachment of sale of agricultural produce is
the duty of the Civil Court and not of the Collsetor,

LAND,

9. No Court, whether Civil or Revenue, is compstent
toorder the eale of land belonging to a member of an
agricaltural tribe in execution of any decree or order of a
Court. This {s laid down in seation 18 of the - Alienation
of Land Aet. There is, bowever, no law prohibiting the
attachment of such land (Badar Din v. Bure Mal, Punjab
Record 4 of 1908),
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In the above rule the word “land” has the more
extended meaning given to it by section 2 (3) of tho
Alienation of Land Aet.

10. Under section 60 (1) (o), Civil Procedara Code, the
houses and other buildings (with the mnterials and the
pites thereof and the land immediately appurtenant thareto
and negessary for their enjoyment) belonging to an agrienl-
turist and ocoupied by him are exempt from attachment
and ssle. The agriculturist need not necesssrily be a
member of an agrienitural tribe.

11. Under section 141, Punjeb Land Revenune At
orders isaued by any Civil Court for the attachment, eale or
delivery of any lamd or interest in land shall be addressed
to the Collactor or to any Reveaue Officer ho may appoint
in this behalf. “Tand” here has the limited meaning given
to it iu seetion 4 of the Punjab Land Revenua Act and does
not include land which is occupied as the site of a town or
village and is not assessed to land revenue.

12, On receipt of snch orders the Colleetor is bound
to exacute them in aecordance with the law applieabla to
the Court issning them, i. ¢, in accordance with the Code of
Civil Procedure, and also in sccordance with any rules
conaistent with the Code made by the Financial Commiasi-
oner under the powers conferred by section 141, Punjab
Laud Revenue ' ef,

ATTACHMENT,

13, The method of attachment is given in Rule 54 of
Order 21 of the Civil Procadure Code, After execution the
Collsctor returns the warrant to the Court.

14, 1ltis the duty of the Court to investigate and
decide any elaims and objections to the attashment; this is
not the function of the Collector,

15. Cuneelled.

16. Cancelled,

INTERVENTION.

17. Under section 72, where the property attached

consiats of land or & share of land and the Collettor repre-
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sents to the Court that the public sale of the land or share App, ILID,
is objectionable and that satisfaction of the decree may be

made within a rensounble period by n temporery alienation

of the land or share, the Court may authorise the Collactor

to provide for auch satisfaction in the manner recommended

by him instead of proseediny to a sale of the land or share,

It is to be notised that section 72 does not apply to the
sele of land or & share of land sold under a deores which
directs the sale in pursuance of & contracs of sale or other
contract specifically affecting the same (vide Bhagwan Prasad
v. Sheo Sakat, 2 All., 856).

18, Iu the Rules and Orders of the High Court, Vol.
I, pages 133 to 138, will be found instructions issued to
Civil Courts which ensure that Collectors shall bave an
opportunity of inftervening in eases where land has been
attached, These instructions, however, only relate to land
asvessed fo revenue, whether payable or remitted, and nut to
all land, The provisions of section 72 are not so limited,
and if the Collector wishes to intervene in the case of other
land, he must take action independently wnd not wait for the

file to be sent by the Court. Such cases will, of neceesity,
‘be fow,

18. On racoipt of the file and the vernacular progee-
. dings a8 laid down in the Rules and Orders sbove quoted, the
Collestor shall, with ag little delay aspossible, proceed to
aonsider the question whether there are primd facis grounds
fur his intervention, In order to satisfy himself on this
point, the Collestor shall make such inquries as may be
necessary to ascertain whebher the ealeof the land can be
avoided. On the completion of such inquiry, the Collector
shall, within sixty days from the date of receiving the file,
roturn the same, and either make the representation contem-
plated by section 72 of the Code, or intimate that he will
not intervene.

90, If after the file has been raceived by the Collector
suy clsim to the attached property or any objection fo the
attachment be preferred to the Court executing the decres,
the Court will dispese of the same, and may, if it appears
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App. ITID.  necessary for this purposs, reeall the file of the execution
proceedings and proceed itself to dispose of the claim or
objection. When such elaim or objection has been disposed
of, if the order of attechment is upheld, the file will be
re-transmitted to the Depuly Commissioner. If such claim
or ohjection be preferred to the Deputy Comunissioner, the
claimans or ghjector shall be referred to the Conrt axecuting
the deeree, -

2. In deciding whether to intervene, the period for
which and the terms on which temporary slienations in
satisfaction of money decrees should be wmade, Collectors
should be guided by the following instruetions i

(1) Collectors should clesrly understand that their
setion is intended to be for the benefit of the judg-
ment debtor,

{2) Intervention may be resorted to where the decren
tan be liquidated within a reasonable period by a
toraporary alienation (or farm) of the land.

(8) Collestors must be eareful not to make any such
aliepation arrangement aa amounts practicslly to
depriviog & judgment-debtor of his ordinary
means of eupport. Therefore only snch land
thould be temporarily aliensted ss may be in
excess of what a judgment-debtor, who depends
ontirely or mainly on his land, requires for the
taaconable support of himself and those immedia-
tely dependent on him,

(4) The foct that the dearee-holder declines to fake
the land in farm is not sufficient resson for
declining to intervene,

(5) In deciding what ia a ressonable period, special
weight may be given to the nature of the original
debt snd the amount of interest in the decree, and
to sueh circumstances as that the land owner isa
minor or & widow and the debt way ineurred by a
predecessor in interest.

{6) Bxcess land thus suitable for temporary aliens-
tion should not be alienated for longer period than
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fiftean years, or unless the decree-holder agrees Arp. IIID.
to accept the arrangement made by the Collestor

in full satisfaction of his decree, including all

interest claimahle thereon,

22, (i) 1 the Colleetor decides to intervene and
represents under section 72 of the Code of Civil Procedure
thet & public sale of property is objectionable, and that
satisfaction of the decree may he made withina reusouable
period by & temporary alienation or wmanagement of the
."property, the Civil Court shall file the raprasentation with
the record, end, after hearing the parties will determine
whether the Deputy Commissioner should be anthoriged to
intervene. If the Court decide affrmatively, it will record an
order to that effect and send the Collector & vernaeular
proceeding authorising him to provide for satisfaction of the
decree in the manner recommended by him,
(i) With this prooeeding the Court shall send~—

(1) & statoment showing the extent, if any, to
which the dearee has been already excouted,
and clearly setting forth what portion of the
deeree still remains to be satisfied ;

(2} & copy of the decree under esecution and of
the application for exeoution on which the
property has been aitached ;

(8) a statoment showing, as clearly as possible,
the rights and interests of the judgment-
debtor in the attsched property, so far as
they arc known to the Court:

(4) any other papers which mey be eonsidered
necessary to enable the Collector to asoertsin .
exactly the nature of the decree, the property
under attachment, and the rights and interesta
therein of the judgment-debtor,
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(#3) These docnments shall be prepared by the Court's establish-
ment, 504 transmitied to the Collector fres of all cost to tha parties,
Statements (1) and (8) shall be in the following form -

(1) Siutement showng satiafuction had wader the decres to dute
is, wp to the 192

—

Cours submitting application and
number of cage in Court's Regis-
ter of exscution of deereos,

2 | Deree holders, with deseription. l

8 Judgment-debtors, with deseription. l

4 | Date snd particulars of decrss
(principal, interest, and eoste).

ey

Particulars of previous steps taken
to realise amount of decree

[~

Amount now resaining due (prin-
cipal, interest, and codta).

(2) Properiy attuched,

1 | Taheil and villagein which situate. |

9 Number of bulding in village
papers,

3 | Total nrea of holding with details
of oultivation, &e.

% | Wells, water-courses or phares
thereot, attached to the holding,

5 | Nature of judgment-uebtor's inte-
venb, vis,, ownershipor other right
whether the land is bereditary
or jointly sequired or not.

"7 Whether judgment-debtor owns
6| entire holding or undivided share
thereof.

1 Eetimated supusl profita of judg-
ment-debfor’s interest and rent,
or revenue payable by him.

§ | Particalsrs of existing encumbrances. |

0 | What menns of support will remain
to the judgment-debfor if the
Iand be sold,
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[REMARK],
Below and on snecocding pages will tollow the Conrts onder ts the Collestor tn
wervene, and subsequent ouders ol the Collestor,

(i) If the property has been attached in more than one desres, a
copy of each decree and application for execution shall be transmitted,
and a statement in the form above preseribed showing the extent to
which each deerse hag been satisfied.

3. (i) The Collector should notify to the Court the receipt
of the ahove meutioned documents, and should register the decres
in & book to be kept for the purpose in the fotlowing form

—
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{#) The Collector’s acknowledgment will, on raceipt be placed
with the Court's execution proceedings, which will thereupon be
consigued to the resord room,

24, The rules to provide for appeals from the orders passed by
& Collector or by a gazetted subordinate of a Colleetor or by a gezetted
subordinate of a Collsstor, when a Civil Court, acting under section 72
of the Code of Civil Procedure, has authorized the Collector to provide
for the satisfaction of & decree by a temporary slienation or manage-
ment of land or » share in land, are given bslow. Only one appeal is
allowed to the Colletor himself or to the Commissioner, as the caso
may be. Rut orders passed by the Collector or by the Commissioner
on appeal in these cases are open to revision vy the Financisl Commie-
sioner :—

P, @. Notification I, D. of 18 Junuary 1908,
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Rules.

1. 1f undersoction 72 (1) of the Codeof Civil Proce-
dure, Act V of 1908, the Court has anthorisad the Colleetor
to provide for the satisfaction of & desree Ly & temporary
alienation or management of land or of u sharein land then
any order passed by & gazetted subordinate of the Colleator
in exergiso of the authority conferred by the Court under
section 72 (1) or by any rules under section 70 of the Code
of Civil Procadure, shall be appealable to the Collector, anrd
any order passsd by the Colleetor in exereise of such
authority ss aforesaid shall be appealable to the Commis-
sioner, a8 if the order were one appeslable undar section 18
of the Panjab Land Revenue Act, 1887, No further appeal
shall lis from any order passed in appeal under the provisions
of this rule, The provisions of section 14, clauses (a) and
(), of the Punjab Land Revenne Act, 1887, shall apply to
appoala to the Collector and to the Commissioner, respective-
ly, under thii rule, and the provisions of seotion 15 of the
Punjab Land Revenue Act, 1887, shall also apply to orders
pessed under thia rale,

9, In regard fo any order passed in appeal unler the
preceding rule, the Financial Commisgioner shall have the
same powers of revision as are vested in the Chief
Court by seetion 116 of the Code of Civil Proccdure in
respoct of tases in which no appeal lies to tha Chief
Court.

No appesl, however, can he instituted from the order
of the Colleator passed before the Civil Couct has actually
authorised him to arrange for the satisfaction of the decree.
1f the proposals for the alienation or management of the
land put forward by the Collestor before such authorisation
do not appear likely to provide for the satisfaction of the
decres within a reasonable period the Civil Court is instruet-
ed o ask him to submit an amended proposal in aecordance
with section 72 of the Civil Procedure Code, and if no
such propossl is made within a reasonable time, to issue
ovdet for the eale of the land in sccordance with
law,



( 185 )

25, Cancolled.*
26. Cancelled.
27, Caneslled,
SALE,

98, 1f the Collestor decides mob to intervene or the
Court refuses to authorise his intervention, the Court will
ordinarily proceed to the sale of the land, Where the land is
Iand to which the Land Revenue Act applies, the warrani
for its sale should under section 141 of that Act, be addressed
to the Collector and be ezecuted by him. No previous
sanction of the Comumissioner is now nocessary as was pravi-
ously the case, bacause Punjab Government notification
No. 1207-3,, dated 10th September 1885 which issued under
the authority of the second clause of seetion 327 of the Code
of Civil Procedure, 1882, has been withdrawn because there
isno provision in the new Code which wonld authorise the
republieation of this notifieation or keep it in fores,

29, When sending such & warraut o the Colleetor, the
Court will forward also the file of execution procesdings to
the Collestor with & requisition to earry out the sale,

In executing a warrant of sale the Collector will follow
the provisions of the Civil Procedure Code, Order 21 of
Schedule 1, dealing with * sale generally ” and “ eals of
immovesble property. *

80, (4, Deductions at the following rates shall be
made from the proceeds of sale, viz. :—

ab therate of one rupee oub of every one hundred
rupees, for the first two hundred rupees ;

at the rate of eight annas out of every one hundred
rupeee of the proceeds in excess of two hundred
rupess, and up to one thousand rupees;

at the rate of one rupee out of every five hundred
rupees of the proceeds in excess of one thousand
rupess,

*Vide F. (" Cowrection Slip No. 58 5. O, (New Serles) dated Gth
October 1922,

Ape, III D,
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{46) All exponsos ineurred in the condust of walo shall
be paid out of suh dednetions, and the balance eradited o
Government as Miseelleneous land rovenue umler ¢ yther
iteme, ”

(é4) No commission on the procoeds of salen eonduetad
under these rules thall be pail to sy officer of the Court,
But ¢f. rale 48 under paragraph 6 above

3L, On raceiving intimetion from the Court, betore he
has effeated & sale, that the order for ealo has boen ouncelled,
the Collector shall forego the sale, and retranswit the deerse
and the other papera received from the Comrt to the Court
which ordered the sale,

32, {i) When any sale has baen confirmed, the Cellee-
tor shall report his proceeding to the Court {from which the
decree was received lor exeoution, intimate the sum reslised
and held at the disposa! of such Court aml retransmit the
desres with all tho papers received from that Court, which
will grant the Collector a recoipt for them,

(#4) All subsequent procecdings in connoclion with the
decreo and the delivery of possossion to the purchusor will
be taken under the orders of the Cowrt,

DELIVERY OF POSSESSION.

83. The procedure {or the delivery of possession shall
be in aceordsnce with Rules Y5 aad 06, Order 21 of the
Civil Prosedure Code.

84 The following special rule under sestion 141 of the
Tand Revenue ict is aleo binding on Revenue Officars.

50, When an oxler of n Civil Court i3 sent to the Oollector for the exven-
ton of & deeree for the possession ol laicl, the Colleetor shall plve
povsession 1o the decree-liolder on the date specified in the decree of
in the directions issved by the Oivil Comrt cxeeuting the deerce
1f no date i8 specifled in the deeree o by the Civil Court and the
tand, of which pessession i3 10 be givon, isin the cultivating possewslon
at the judgment-debtor the Colleator ahall at ance refer to the Civil
Court for Instructions as to whether or nol ho is to delwy oxecution
until any crop, which mny bave been sown by the judgroent-debtor
aud i slanding on the Jand, has Been removed,

35. The following are the instruetions issued for the

guidance of Revenne Officers in procesding under the shove
Bule:—
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(I Orders or warrants for ihe delivery of possession Aep, IIID
of land—
() will specily whether delivery should take place
ut once or after some later specified date ;

(b) when necossary, provide for the maintenance
of the eultivating possossion of any tensnt or
sub-tenant whose ogeupation of ke land is
not sffected by tho decree or order under
execution,

(1I). When possession has to be delivered in exscution
of an en-parte deeree the Tshsildar should depute the
Field Kanungoto deliver possession. In any other case the
Tubsildar may direct that possession shall be delivared
by the Patwari.

(III). The Patwari or Field Kanungo shall take such
ateps as are practicable for procuring the attendance of the
judgment-debtor and of the persoms (if any) other than
the parties to the cuse, racorded ne having rights in the land,
or of some near relution of the judgment-debtor ur of such
other persons,

(IV). Delivery of possession should be made in the
presence of one or more lambardars snd of the owners or
oceupancy tenants of ab least two holdings adjacent to the
lend of which possession is delivered and when practicable
of other witnesses.

(V). () Delivery of possessien should, except in the
case refarred to in rule VII below, ordinarily be made by
the dearee-holder or other person to he pub in possession
walking round the boundry of the land in the presence of
the witnesses mentioned in rule IV above.

(i4) When the deeree-holder or such other person is to
be put in cultivating possession of the land he shonld put in
his plough, nuless a crop is standing on the land or for some
other reason this cannot be dome, If, however, the land is
in the occupancy of & temant or other person entitled to
oceupy it notwithetanding the decres, a notite in writing
containing the substance of the decres should be served on
the oceupant by the Patwari or Field Kanungo.
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{VI) When at the time of delivery of possossion the
judgment-debtor to be gjected is absent, vr any obher person
coptidered by the official delivering possession to be inte-
rested 1 the case is absent and ot represoutod by a wey
relative the dalivary should also be proclaimed by hast of
dram in the village and on the land,

(VII) The inatructions contained in rules (IV), (V), (VD)
above ean of aonrse ouly be applied to those ecases in which
physical possession is to be given. If, as in the caseof n
decree for the possession of & share of undivided property,
only symboliesl possession is to be given, the procedure
indicated in the ruls 86, Order 21 of the Civil Procedure
Cade, should be followed, even if this i3 not specified in the
decree or order, viz,

{#) A copy of the warrant or ordor should be aflixed
in sore conspicuous place on the property.

(b) A notice in writing containing the substance of
the decree should be served on such of the eo-
gharers as are present,

(¢) 1If none are present the delivery should also be
protlaimed on the land by beat of drum.

(VII), The Patwsri or Field Kanungo should report
the delivery to his official superior, nobing--

(1) the action taken to procure the atlendance of the
judgment-debtor to be ejected and others;
{2) the persons present st the tima of delivery;
{8) the mode of delivery.
(1X) 'The report so made should be signed or thumb-
merked by the parties present, by other persons interested
{if any) or their near relatives and by the witnesses,
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APPENDIX 1V,

RULES FROM THE PUNJAB REGISTRA-
TION MANUAL, 1919.

RULES MADE UNDER THE PUNJAR ALIENATION OF
LAND ACT XIIT OF 1900 (SECTION 25, REGARDING
THE DUTMES OF REGISTERING OFFICERS IN REFUS
ING OR ADMITPING REGISTRATION OF INSTRU-
MENTS ALIENATING RIGHTS IN LAND (vide jfool-
nois fo paragraph 141)

1 (a) When an instrument which 1ecords or gives
effect to & parmanent aliemstion of land, requiring, under
seetion B of the Ack, the sanction of the Deputy Commis-
sioner, ix presented to A registering officor unaccompanied by
& certifiad eopy of an order giving cuch sanction ; or

(b) whan an instrament of agreemeni purporting to
charye or alienate the produce of land, which, under seetion
15 of the Ast, require the sanction of the Deputy Com-
missioner, is presented unaccompanied by a certifiod copy of
an order giving such sanction , or

(¢) When an instrument of mortgage, which is required
to be raade in one of the forms preseribed 11 section & of the
Act, is praseated nat mide fn wny sueh pregeribed form, the
rogistering officer in refusing to admit the instrument to
registration, shall proceed in the following mannar : he ghall

(4) record no endorsement upon the document itself,
or shall he make any entry of reasons for refusal to register
mn book 1T, but

{6) he shall ester his reasons for not admibting the
instrurent bo registration in a seprate baok® (to be preseribed
and provided by the Inapector General of registration) ; and
shall give to the presenter of the instrument a sopy of such
entry, and ahall, at the same time, return the instrument
unendorsed to the presenter.

*Noin—Baoks with lthographed hesdings bave Voen prepared and
torwarded to all registering officers 1 which reasons dor iefustng documents
under the provisions of the, Alienation of Land Act should be recorded Thess
books 41> entuely distinet from book If 1 which rensons fo2 ordmary refusal
are tecolded, and the o9ject of msumg the present book 18 thet the two dlasses
of rofusal should be kept enbrely dishmet
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2, An instrumont of the kinds muntionod i the foragu-
ing role which has heon reburned theraunder way be prosens
ted agnin for regintration, and way then be admilted Lo
registration if accompanied by the eertified copy of the
order whith was vequived, or il awendud by the pariies
themselves, or by the Deputy Commissivner acling under
section 9 of the Act, 8o a8 to make it conform to the prosari-
bed form

8. (a) In registering an instrument of the kinds
mentioned in clauses (2) and (b) of rule I the registering
officer shall regard the ascompanying order of the Deputy
Commissioner giviay the necessary sanction us & part of the
instrument, and shell cause & copy of such order to be
epberad, along with the copy of the instrument, in the ap-
propriate book ; and

(b} in registering an instrument of the kind wmentioned
in clauee (¢ of ruls I, whon the sswno hos been revised or
altered by the Deputy Commissioner aebing under sechion
9 of tho Ack, the registering officer shall regurd such order
of revision or alteration a8 » part of the instrument, snd
shall eaue o copy of such order to be etored along with 4
copy of the jnstrumont in the appropriste book.

4 An appeal may be lodged to the Tegisirar
againgt any return of sn instrument made by a Sub.
registear woder clausa(e) of rule I, and if the registray
divects that the instrument shall be registered in the
form in which it wae originally presented, tha Sab.
rogisirar ehall register it aceordingly. It the registrar
directs that the instrument shall be registered only after
speoified amendment or addition, then the provisions of
Rule 2 45 to admiision to registration shall apply.

5. When o mortgage deed is oancelled by the Deputy
Commissioner under seotion 9 (2) of the Punjab Alienation
of Land Act (XTI of 1900), and a new deed is drawn up in
liew thereof, the Depuly Comaussioner shall send to the
office, in which the cancelled deed was registered, a copy of
his order of cancellation and the registering officer shall make
& note of the cancellation in red ink in the column of remarks
opposite the copy of the document canoelled,
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6. Incases in whioch a registered mortgage deed is Aen 1V,
rovised or altered by the Deputy Commissioner nnder
seetion 9 (1), or where under rection 9 (2) of the Punjab
Alienation of Land Act (XIIT of 1800}, & eondition intended
to operate by way of conditional sale is strnek out, the
Deputy Commissioner shall when reburning the document to
the parties after revision, alteration or striking out, send a
copy of his orders to the office where the document was
originally registered, and the registering officer coneerned
shall make a note of the correction, revision or striking out
together with & reference fo the Deputy Commissicner’s
order in the column of remarks sgainst the copy of the
dosument concerned

7. When any permanant slienation, which onder
section 3 of the Punjab Alienation of Land Act (XIII of 1900
is not to take offact as such until the sanation of & Deputy
Commissioner is given therato, has been reduced to writing
and the deed of transfer hag in the absence of such ganction
been registered, contrary to the provisions of section 17 (2)
of the said Act, the Deputy Commissionet shall, on such
registration coming to his notice, intimate to the registering
officer, in whose office the deed was registered, that the
sanotion of the Deputy Commissioner ¢ the transaction had
not bean obtained, and the registering officer shall therefors
meke & note to that effect in red ink in the column of
remarks against the copy of the dooument, and shall add
that registration was in contravention of the provisions of
section 17 (2) of the said Act. A copy of the said remaris
shall be endarsed on every copy of the deed supplisd thare-
after by the registering officer under seotion 91 of the Indian
Registration Act, 1908,

EXPLANATORY NOTE WITH ADDITIONAL
INSTRUCTIONS,

1. The above rules were required because ssction 17 of
the Punjab Alienation of Land Act, 1900, enjoins that when
un instrument is presented for registration, which—

(1 contravenes any provigion of the et, or
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(2) records, or gives effect tu mny transelion which
requires tho ssuction of the Deputy Commissionsr
under the Aet, and the instrument i not aecom-
pouied by a certified copy of the order, giving
such sanation ;

the inslrument shall nob be registered.

2. To spply the rules properly, registering officers
must acquoaing themselves with the weaning of the term
*agricultaral tribe’, as used in the Act. The Punjub
Government haa by notifieation decided what per-ons are
members of agrieultural tribes and how those tribes are
grouped in esch distriet. In each distriet all the tribes in
the same griup form, to all inlents and purposes, one
society between the members of which alivnations are not
restrioted by the Aet. A wmember of n separate group i
debarred from giving Jand to, or receiving land from, &
member of another group of agricvltural tribes, oxeept as
provided in the Aet.

Nor are alienations by persous who aro not members of
agrieultural tribes restricted by the Aei (excepl in one
instance mentioned below).

3 Therefore whon n dead of permuncul ulienation of
land is presented to a registering officer his first business
is to consider who the slienor is

1f she alienor is nob & member of an agriculbural tribe
the deed may be registered without attention to the question
of who the alienes is.

4, When an instrument of permanent alienation of
land is presented, if the alienor is & member of an agrical-
tural tribe, then the registering offieer shou'd ascertain who
the alienes is.

1t the alienae is a member of ome of the agricultural
tribes in the same group iu the same district aa the alienor,
the instrument may be registered without question.

If the alienee is not such a person, the Deputy Commis-
sioner’s sanction to the tranafer is required, and if no eopy
of such order is produced, the doeument should be refurned
ynendorsed under rule 1, with instructions that a copy of
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the Deputy Comnmissionor's oxder of sanction is required and
{hal tho instrument ean only bo adwittel Lo registralion
when this defect hins baon suppliod and it has hoen prosouted
again under rule 2,

5. When a morlgugo doed is presented it is nocesary
to aseertain who the alienor is.  If he is not a memberof an
agricaltural tribo tha deed enn bo rogisterad without question,
even although it contains a condition intended to operate by
way of conditional sale, for, although such condition would
be void under soction 10 of the Act, the doed in obher
respects would not be nceessarily invalid

Ii the alienor is & member of an agricultural tribe,
then, if the alienee is also & member of one of the agri-
culbural tribes in the same group in the sime distriet as
the slienor, the deel wmay be registerad withoub guestion.

But if tho alienor is & mewmber and the aliene) i3 nola
member of an agricuitural tribe in the suno groip then the
deod should be returncd under rule I, nuless it is drawn up
in one or other of the following forms:--

{) in tho form of & usulruatuary morlgage, by which
the morbyagor dolivers possession of the land to
the morigages, and authorires him to retain
sush posseasion and fv recoive the rents and
profits of the land fu fieu of tuterest and lowards
paymenl of the principal, on condition that after
the expiry of the term agreed on, or (if no term
is agreed on, or if the lerm agreed on exceads
twenfy years) after the expiry of twenty years,
the land shall be re-deliversd to the mortgagor ; or

() in the form of a mortgage withont possession,
subject to the condition that, if the mortgagor
fails bo pay principsl snd inlerest sccording to
his contract, the wortgageo may apply lo the
Depuby Commissioner to place him is possession
for such Lerm, not exceeding twenty yesrs, as the
Deputy Commissioner msy eonaider to bs equi-
tebls, the mortgage to be treated as o usufructuary
mortgage for the term of the mortgagee’s posses-
dion and for such sum as miy leo due fo the

Arp, IV
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mortgages on aceount of tho balance of  prineipe)
Jue and of interest duo nob oxecoding tho smoeunt
claimablo as simple intovost ab sueh cabe and fop
sueh poriod ae the Depuby Conunissioner thinks .
1oasonable ; or

(0) iu the form of & writben usufruebuary mortgage
by which the mortuagor reeognises bhe mortgages
ag 5 landlord and himself remains in enltivating
veeupaacy of the land as o tenant, subject to the
payment of rent b such rate ss way be agreed
upon not exceoding sixleen annas per rupee of the
amount of thoe land-revenue in addition to the
amount of the land-revenwo of the tensucy, and
the rates and cossey chargesble thoereon, and for
wich term 88 may bo agroed on, the mortgagor
haviog no right to alienato his right of eultive-_.
ling oceupsncey, and the mortgnges having no right
to cjeet tho mortgagor unless on the grounds
mentioned {n seotion 30 of the Punjab Tenancy
Aet, 1887,

When a mortgage deed is roturned owing to ibs not
being drawn up in one or other of tho shove forms, il may
be aceepted for registration if presented again in amonded
form under rule 2,

5-A. In aecepting or refuving documents purporting
mevely to enhance the morlgage debt, rogistering officers
should be guided by Lhe following rule issued by the Finx-
ciel Commissioners in paragraph 29 of Standing Order 1,

In the cnse of mortgages executed before the paesing of
the Aet, & subsequent increase in the mortgage debt should
not ovdinarily be treated as causing a new mortgage to
which seetions 6 9 of the Aet (XIII of 1900) would apply,
aven though a new deed is executed. If, however, the new
deed expressly declares that the old mortgage is cancelled
or it it contains conditions substantially difforent from those
contained in the old morignge deed or raiws the aggrogale
morbgage monay to a figure in oxcess of the value of the
land, and the Deputy Cowmissionor thinks it equitable to
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use the power eonferrad on him hy seelion 9 (1) of the Aet
(XIIT of T900) he ix a6 liberky to do so, bub unlesa the olg
deed has been cancelled, the Depuly Commissioner has no
powor to Luuch it and ean only revise the new wmortgage,

6. When an instrument purporting to alienate or
charge produes of land is prosented ib is necessary to aseer-
lain who tho alienor is, 1F he is & member ol an agrieul-
tural tribe, then, if the deed purports to alienate or charge
the produce for morc than one yesr, the Deputy Commissioner’s
sanction to the alienation is required, wnd if no copy of such
order of sanction ia produced, the deed should be returned
under rule 1 with instructions that a eopy of the Daputy
Commesioner's order of sanction is required befors it can
be admitted to registration nnder rule 2,

7. Aninstrament of lense or farm mede by a member
of an agricultural tribe should not be refused admission to
rogistration merely booanse tho term of years preseribed
in gection Il of the Act is excoeded in the conditions of the
ingtroment, a8 the & strumeni in other respects would nob
ba necessarily invalid,

8, If when an instemuent is returned for amendment
under 1ule 11l is cntirely re-writlon and re-execnted so as
to form & fresh document which eonforms to the form
preseribed by the Aet, such fresh dooument may, of conrse,
be admnibted to registration under rnle 2, just as if it were
the original document amended.

9. () Delay in regis! ering a document oceasioned by the
necassity of obtaining any order of a Deputy Commissioner
under the Punjab Alienation of Land Aet, 1900, should, in
the absence of any ronson to the contrary, be held by the
registerivg officer to be a delay due to urgent necessity
within the meaning, and for the purposes of, sections 25 and
B4 of Act XVI of 1808, and in such cases sub-regi-trurs should
take the ord.ra of registrars accordingly.

(b) If any delay oscasiuned by the neeessity of obtaining
an order of & Deputy Commissionar under the Punjeb Alie-
nation of Land Act, 1900, isnot due to any defsult on the
part of the person desiring regisiration, the regisirar, in

Arr, 1V,
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diracting the registration of the docnment, should, whether
he is seting under mection 26 ov seclion 34 of At XVI of
1908, require payment of only & nomiual fine. It is obvious
that the fine or additional fine shouldl bo as nominal ap
possible, and sn order for the payment of an amount
of even only one anna in exeess of the proper registration
fee would satisfy the rule as to fines or additionn! fines, made
nnder seetion 69 of Aet XVI of 1908 {o meet cases of this
kind,

10. (@) It is necossary to add thal, ** permanent aliena-
tions” meen sales, exchanges, gifts, willh and grants of
aeeupsncy righta.

(5) Also thai ‘land’ means land which is not ocupied as
the gite of any building in & town or villuge, and is oeeupied
or lol for sgricullural purposes or for purposes subservient
to agriculture, ov for pasture, and includes—

(a) the sites of buildings and other slrnetures on anch

land;
(b) = share in the profits of an estate ur holding ;
(c) any dues or any fixed percentage of the land

revenue puyable by an infevior land-owner to a
superior fand owner ;

{d) » right to recsive rent ;

{6) any right to water enjoyal by the owner or
oecupier of land as such;

{f) any ceoupancy right.
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APPENDIX V.
EXTRACTS FROM TIE PUNJAR LAND
ADMINISTRATION MANUAL

14, The position was af last accepted that the root of
the evil was to be found in the inflation of the peasant
owner'a eredit, and that the only hope of checking it lay in
lessening his powers of borrowing by jmposing legal restrie-
tions on bhe sale and morlgage of land, This poliey was
embodied in the Panjab Alienstion of Land Aect, XIITof
1900, the provisions of which will be noticed presantly.

24 The causes which led to the passing of the Punjab
Alienation of Land Aet, XT1I of 1900, have already been
explained The divect resirainis which it has imposed on
froedom of tranafer have no parallel in the previous
revenuo history of the Punjab, or indeed of any other
Indian provinee. It must be regarded sy a bold experi-
ment demanded by the emergence of a grave social evil,
The change which il has effeoted in the {enure of land in
the Panjab ig s0 Iar renching thal it is evpedient {o give
here a full aceount of ity provisions

25. The Aol eams into foree on the 8th of June 1901,
It extends to the whole of the Punjab,* but power is given
to exempt hy notification any s&res, person, or class of
persons wholly or partislly from its operation } The only
exempted district is Simla, bub all munieipal and eanton-
1ent aress in other districte have beon excluded from the
opstation of the provisions restricting freedom of transfer.}
The Aot has besn held to apply to the rights of oceupancy
tenants as well as to those of landowners§ It classifies
alienations as “'permanent” sud *temporary” The former
includes sules, exchanges, pifts, avd wills,| the latier
morigages and Jeases

*sechion 1 (2)

45ueton 24

TPanpih Govesnmenl Nonhcion o 1L dial 17th Oorelxy 9ol
P mows Lohudding mmd g by wn ol conditomal il (Sanon 1) wad
e w ereenlion of decrec of Tand longms to L mamba ol acaineliwl
tthe, {beetion 18) ay ply to mumapal wd ¢ uonment gt

% Givll dudgment No 11 Famnb Record of Telumy 194 \s to
st by occnpaes tonwmte see also Chiaptar Voof the Panpih Tenmey At
AVIot 1867

JISeetion 2 (4)  Ghilts (o & veligions ot elint vhie puipase whethor mide i
treson Iy wall axc net pomanent Wonvhons fo the the prpese of the Act
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26. Morigages are broadly divided info usnfrnetusry
and collaberal mortgages. In tho former tho mortgages talos
possession of the worbgage! land, enjoying the rents and
profits and paying the land revenus, tho dilference bobweon
the rent and bhe revenue being regarded as aquivalent Lo the
iulerest on the mortgage debt.* In a collateral morigage a
mortgagor refains possossion of the land o lung as he pays
interest and instalments of prineipal according to the terms
of the mortguge-deed. If he mokes defanlt the mortgages
can elaim to be put in possession.

27, The provisions of the Act which deal with tem-
porary alienations only recognize two clagses of persons—

(a) those who are, and | members of agrisultural
(0) those who ave nob{ tiribes,

But those relaling to permanant transfor originally intro-
dueed o third class deseribed as—

(c) agriculturists,

28, 'The firat class consists of porsons belonging to the
tribes notified as * agricultural " undor tho powers con-
ferred by Scetion 4 of the Aet, and tho second obvionsly
includes all other persons, Subject 1o the exceplions noted
balow, the lists of agrieultural tribes which have been
gazetted? comprise every tribe dependent on the land for
sapport, which owng any considerable aroa of land in the
distriet under which its name is shown, Sheikhs and
Brahmans with oertain exeeplion have bpen exeludad for
the presont even from the lish of those distriets in which
they own much land and eultivate with their own hands,
becuse in many parts of the provinco they are largely

engrged in money-lending and other non-agrieultural
purauits.

Thiis was the almos oniversal form of naofruetnaey mortgage in e Panjab
hefoze the presing af Act XUE of 1900, “ Powessfon ™ monns, of oourse, [posse
Ti«m of the riphts of & Jnndluxcl,  The mortgagor wis oflen retained in culuval-
ing po-ession as tenantai-nill under the movtengee,  Fap the logal definiton
of * wafrnetaary mortgage * coo Seetion 2 () 1t ewbrnees ensiw Dt which the
rents and profits ave appropinted, vot oaly I lien of fnterest. bt alw *in

payment of the martgage money or partly w liow of fnterosd sl partly e pay-
went of the wnigage-money. 7 ) '

t Paujnd Qovernment Notifieation No, 63, dated 18th April 1901,
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29. The first bwo groups are in the wain natursl ones,
bub the third, or that of *agriculturists, " is puroly
artificial. ¢ embraces mosl, but not all, members of the
fivst, and some wembers of the socond, group. The term
“ agrientturist ” was definod” ag ** a person holding agrieul-
{ural land, who eibher in bis own name or in the nams of
his ancestor in the male line was recorded as the owner of
land or ag an ocoupancy tenant in any esiate ab the first
regular settloment ar, if the fret regular settlement was
wade in or siace the year 1870, then ab the first regular
gottlement or at smeh previous sebtloment as the Tocul
Government may by order in writing deterwine.” Tt
follows thal & money-lender who acquived vights in lund
beforo the firab regular settlement, and was recorded as a
landowner or an oceapanoy tensnt in the settlement record
then made, was an " agrieulturist * for the purpases of the

Act.

30, With a fow exceptions the first regular settiements
of the districts now included in the Punjab weve flnished
bhotween 1840 and 1880. Only three of the distrists to which
the Act apolies were regularly setitled after 1870, In thecase
of Muzaffargarh and Mianwali, advantage has been taken
of the pormission given in the definition to substitute for the
vecord of the firsh regular sebflement thab of an earlier
summary sebtlement ng that in which & man’s name or that
of his ancestor must appear to enahle him to claim the
status of an * agrienlburist, “+

81, A person who is not a member of an agricultural
tribo can sell his land to whom be pleases, but he cannob pur-
chase land belonging to a member of an agriealtural tribe
without the sauction of the Deputy Commissionor.t Sanc-
tion may be given either before or after n deed of sale has
been drawn up and possession given. I sanction is refused
the sale takes effsct as o usufructusry mortgage in the first

* Boetion 2 (1)
+ Punjnd Governent Notfieations No, ¥ and 99, duberd 230d Augunt
1901, and S, 157, doted 15t October 1902,

1 Sewtton 3 (1) and (2)

Apr, V.
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of the throe [orms deseribed below *  for auch tormi nob ox-
coeding Lwenby yonrs and on such conditions ns thy Deputy
Commissioner thinks reasonablo, +

A member of an agricultural tribe could wuder the
original provisiony of the Aet scll his land to-—-

(4 any member of his own tribe or of & tribuinelud.
ed in the same group and the sume distriet, or

(bY to any other persou who holds laud aa un
“ agricnlturiat ' in the village in which the
land s situnted.;

His powers of purchase are, of edurse, unrestricted,

32, Tor the present all the agricultural tribes in
oach distriet with w few exceptions noted below have
been notified ae forming & slugle growp.§ Mombers
of agrioultural tribes have thorefore with theso exeeptions
fall powers of selling and buying infer s within the
limits of the distriet in which thoy own land. Should
this brond gystem of grouping load anywhere Lo the rapid
flisappropriation of one tribe by another thy formation of
snmller  groups of lribes may bocome nesessary, © By
nobi fications issued on 1l October 1909, Gaur Brahmuns iv
some districls of the Delhi Division, Muhinl Brahwaas in
Jhelum, Brahmans in Rawalpindi and in the Una tahsil of
Hoshiarpur distriet and the Gadhiok Kanungos in Jheluwm,
have been declaved separate groups of agrieultural tribes
within their respective districts."||

33. Under the former provisions of the Aet an
“ agriculburist ” who is not » member of s agrienltural
tribe can se'l without resteiction any land whioh he ownod
before the Act came iu force. But if he buys more land
from & member of an agricultural tribe, as he is entitled to

¥ Sce paragraph 12,

+ Section 14,

1 Section 3 (1),

§ Punjab Government Notificatons No, 21 8., dated 23ud May 1901, and
No. 114, dated 1ith July 1902,

. b adted by B Oy eoreoetion Sln Noo 32T, A, M., dated Lahore, the 9l
Novandbar 1008,
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do, in the village in which he already holds land as an
* agriculburist " and wishes to re-sell it, he ean only do so
without the sanetion of the Deputy Commissioner when the
vendee is either & member of an agrienltural tribe or some
other person wh ig an agrieulturist in the same village.**

“84, The introduction of the statutory agrioulburist
was done deliberately in order to put
. r:;ll',ﬁ,u#l’:ill:"t‘_'.’P of e 1oney-lenders and others who had been
landowners for a long time, in & some-
what better position than more recent purchasers; but
their introduction at the same time imported complications
into the working of the Act; and ib was recognised that
the concession umdoubtedly involved inequslity in the
amount of proteation afforded in difforerent estates in the
same neighbourhood for the classes for whose benefit legis-
lation wes underiaken, It was apprehended that in some
tracts the inclusion of the statulory agriculturist would in
a large mensura defent the object with which the At was
passed,

An amending Act (Punjab Asi Iof 1807) received the
assent of the Viceroy on the 28th of March 1907, by which
the statutory agrieulturist was abolished and the provi-
gions in regard to permanent alisnations were restricted to
liberty to alienate in the cases where the alienor is not &
maember of an agrisultural tribs, or where the alienor is
member of an agrieultural tribe and the alienee is o member
of the same tribe or of a tribe in the ssme group.”

85, The executive order by which a Deputy Com-
missioner sanetions a sale in no way affects any right
which reversioners or others have to contest the validity of
the tranafer by lagal proceedings or to claim pre-emption.t

86, All that has been said above of sales appliey
equally to exchanges, gifts, and wills, Death-bed gifts to
Brahmans, often known as dohls, are not subject to the pro-
visions of the Act. Bub the amount which can be alisnated

*¥ Proviso to Soction 3 (1) ().
1 Scetion 3,
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in this way is limited by custom, mnd, if it is exceoded, the
donor's heir can sus to have the area reduced to what i
permissible by tribal law.

97, The following instrootions huve been issnad by the
Inskrusions 1 to giidg Financial Commissioners with the
of withholding aonction o approval of Covernment as to the
wales, considerations which should influence
s Deputy Comumissioner in giviag or withholding sinetion.
Ho need not concern himself with the poseible rights of
reversioners or pre-amptors :—

14) Sanction should nob be given unless the Deputy
Commissioner i8 satisfied that the transfer is really
advantageons fo the vendor and his family. Ifs
zamindar depends entirely or mainly on his land,
no alienation should ordinsrily be allowed which
will reduce the land he retains to less thanis
requived for the support of himself and his family,

Nori~The distinetion bolwoen soll-nequired aml hereditory properly hns
tn be borne i wind, 12 there §s no venson (o suppose thit the alienes ix p wore
intermedinry intending to re-translor the land to & meney-londer, Ihey, other
things being equal, thero should be less roluclance to sanotion the alienation of
self-noquired than of hereditary land,

(1) Ssnetion should be given if the Deputy Commis-
sioner is satisfied that there is no intention of
svading the Act when the objeet of the purchase
is {0 obtain—

(a) a site for a workshop or factory, for buildings
for the accommodation or welfave of persons
to be employed in them, for a power instal-
lation for working industrial plant, for the
oftices and out-houses required for the same,
or for any other object ssaential to the
conduet of an industrisl enterprise the
health of persons engaged as labourars or
otherwyise in connection with such;

(%) » building site eloss to & town or village site,
(i4i) Sanction may e given to an alienation of land—-
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{a) by wealthy zamindars owning much land, for
commereia reasons or to improve or consoli-
date their properties;

(b) by indebted samindars owning mortgaged
land and desiring to sell a part of their land
in order to raise money to radeem the whale
or part of the rest;

(¢) proposed or effected in favour of zamindars
who, by reason of their insignifleant
nuwbers, have not been elassed in the
particular distriet as membera of agricul-
tural tribes;

() to bond fids artisans, who are not profes.
sional money-londers, It is desirable to
encourage thrifty members of the artisan
class to become owners of small plots of
land when the slienation is not disrdvant-
ageous to the vendor and his family;

(¢) by a member of an agriealtural tribe in one
Punjab distriet to a member of the same
tribe or group of tribes in another Punjab
district. In such a easo sanction should
usually be given as » matfer of course,
unless the alienation ie clearly contrary to
the intention of the Act. These instructions
also apply in the case of persons holding
land in distvists of the other proviness
adjoining Punjab distriets who, if they had
held land in the Punjab distriets, would
have beeu deemed to belong to agricul-
tural tribes. To applications for sanction
in favour of subjects of Native Sbates
adjoining Punjab  distriots  somewhat
different considerations apply; and such
applications should be dealt with on their
merita:

Aer, V,
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Provided that in casey (a) and (h) no wember of an
agricuttural tribe included in the same gronp as the vendor
has offered or is ready to offer a fair prieo for the land,

88. The only restraint on morigage which tho Act
makes generally applicable is contained in ita 10th seetion,
which abolishes the form of mortgage by way of condi-
tional sale.

89, The other provisions regarding mortgsges apply
only to those made by members of agricultural tribes in
favour of persons who are not members of the same tribe or
of a teibe in the same group, or in other words, as matters
at present stand, in the same distriet.* When hypothecating
his land to such persons & member of an agrioultural tribe
must choose between three kinds of mortgages. Two of
these are usufructuary mortpages, the mortgageo acquiring
for the time being the rights of landlord.

40. The first is a mortgnge for # limited period not
exceeding twenty years, all the rights of the mortgagor
being suspended, and the renta and profits enjoyed by the
raortgagee being taken as extinguishing by the end of the
term his claim for both principal and interest.t This form
of mortgage was nob unknown in the Punjab before the Act
waa passed, but it was rare!

41, In the second form of usufruetuary mortgage the
term is subject o no statutory limitation, the mortgagor
regerves the rights of an oceupancy tenant at such cash renb
as may be agreed upon, consisting of—

(%) the land revenue, plus
{b) the rates and cesses, plug
{o) an additional sum not exceading (o)

and this vent is taken as aquivalent to interest, The mort-
gagor tenant eannot alienate his right of eultivation, and he

* Seetlor 6 (1), No distinction it mado between maortgagees who ave, end
those who are not, “ ngricultnrists, ®

+ Seotion 6 (1) {a),
§ In Ambnla & mortgnge of this description was known ns “chekota vhn.”
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ean unly be ejected on some ground which would under
Section 89 of the Tenancy Act justify the ejection of an
ocoupancy tenant.* Shonld he abandon the land or be
ejocted from it, the mortgage takes effect aa one in the firat
form for such ferm not exceeding twenty years from the
date on which his possession came ta an end, and for such a
sum of money ee the Deputy Commissioner mey think
reasonabie T

42. The third form of mortgsge is & collateral onme, in
which the mortgagor retaine all rights of owuerskip and culti-
vation, subject, however, to the condition that, if he fails to
pay principal and interest in accordance with the Lerms of the
contrael, the mortgagee may apply to the Deputy Commis-
sioner to put him in possession of the land. The mortgage
then becomes eonverted into & usufructuary one of the first
form for such a term not exceeding twenty years as the
Deputy Commissioner thinks reasonable. It is also his duty
to determine what the principal of the debt in the case of the
new mortgage shall be, This will consist of whatever
amount he finds to be dus on account of the balance of
principal and interest outstanding on the old mortgage. In
making up the account ¢he Deputy Comumissioner need not
accept the rate of interest contracted for, but may award
whatever amount of simypls interest he thinks reasonable.f

48, In these statutory morigages conditions may be
inserted limiting the right of & mortgagor or mortgeges in
Possession to eut, sell, oc mortgage trees, or to do any aeh
affceting the permanent value of the land.§ The time in the
agriculbural year at which a mortgagor who redeems his
land may resume possession of it may also be fixed)l Any
conditions not permitted by the Act which are inserted in
these mortgages are nall and void.T

44, 11 » member of an agricultural tribe mortgages his
land in any unpermitted form, the Deputy Commissioner is
authorised to revise the terma a0 as to bring the transsetion

* beotion 6 (1) ()

1 Scotron 6 (2)

1 Buctien 6 (1) ().

§ Seotion 8 {1} (B).

|| dechion 8 (1) (a).

9 Section 8 (2) See also Daragraph 47,
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into conformity with whichever of the statutory forms the
mottgagee appears equitably entitled to elaim.* In the case
of mortgages by way of conditional sale executed by members
of agricultural tribes before the commencement of the Aet, the
Deputy Commissioner may call on the mortgagee to choose
whether he will retain the existing mortgage with the sle
condition struck out, or acaept in lien of it & mortgage in
the first or third of the forms deseribed above.}

45. Tf a suit is instituted in & Civil Court on a mort-
gags by way of conditionsl sale or in a form unanthorized
by the Act executed by & member of an agrieulbural tribe,
the Court is bound to make a reference to the Deputy
Commissioner so that he may exercise the powers referred
to in the last two paragraphs.

46. The execution of o mortgage in one of the statutory
forms in no way interferes with the mortgagor's right to
redeem his land at any time on payment of the mortgage
debt, or, in the case of a mortgage in the firat or third form,
of such porportion of the morlgage debt as the Deputy
Commissioner determines to be still due.§

47. Experiengs alone will prove whether any of these
statutory forms of mortgage will come into common use,
The Local Government has power fo permit any other
form of mortgage to be used by members of agricaliural
tribes, and to the conditions admissible in the forms permit-
ted by the Act,)

48. It would be easy to svade the provisions regarding
mortgages whish have just beon deseribed by making transfers
for long periods in the form of leases, Aacordingly the term
of leases made by members of agricultural tribes ia favour of
persons who are not members of the same tribe or a tribe in

the same group has been limited to twenky years at the
ontside.¥

* Bection 9 (1),

t Scetion 8 Sﬂ)

% Beoton 9 (3).

i gﬁﬁﬁﬁs’&‘(} d) and 8 (1) ().
0 o

kections ) (@) snd 8 (1)
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49, Tho objeet of the Act would also be defeated if,
during the currency of a mortgage or lease for a term
limited by law to twenty years, the mortgagor or lessor
were frea lo extend the period by executing a fresh transfer.
1f the alienation already effested is for twenty years, no
further tranmsfer by way either of mortgage or of lease is
permitted ; if it is for less, a further mortgage or lease
is allowed for such & number of years as will bring the
whole period of transfer up to twenty years.*

50. Another deviee for evading the Act had also to be
guarded againsh, There is little difference in effect between
a mortgage of land and a mortgage of its produce, Meiabers
of agricaltural tribes are therefore forbidden to alienate or
chargs the produce or any part of the produce of therwr land
for a period execeeding a year without the sanction of the
Deputy Commissioner.} There is no interfarence  with
barcowing on the security of the next two harvests. [he
pertod of one year will a8 & rule cover contracts made by
landowners with the agents of large firms engaged in tha
wheat and otl-seed export trade, Such dealings bave been
of great benefit to the zemindars in many parts of the
country, and, if engagements ot the sort tor & period ex-
ceeding one year come befure & Deputy Commissioner, he
need feel no hesifation about sanctioning them}

51, Thesale of agrioultural land in execution of dacree
has always been subjeet to severe restrictions in the Panjab,
At first the sanetion of Commissioners was sufficient, In
1850 that of the Judioial Commissioner was raquired when
the property was ancesiral and not acquired. Afterwards
she Finaneial Commissioner became the authority to whom
sale proposals had to be snbamitted.§ The divect result of

* Yection 12 (1),

t bection 16, Yor definition of preduce ™ see the explanation appended tu
the section

{ See paragraph 25 of Financial's Commugazener's Cireala Jotier No. 3441,
dated 5th June 1901, For procedure connected with the Alenation of Land
Act see paragraph 80 of that leiter and the thiee notifications theie 1efersed to,

§ See rnles under Section 327 of the Civil Procedure Code issued with
Punynb Government Notifieation No, 1297 8, dated 10th September 1885
Appendix () These raleg apply to aft land * applied to agirculbural or pastoral
purposes,™ and are shll m foroe notwithstanding the provisions of Bection 16 of
Act XIIT of 1900, referred to below
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those rules was that sales in exeention wore almost up-
known ; the indirect, that loans without the sccurity of g
mortgago on the debtor’s land ware discouragod. The same
Aot which has pub restrictions on morbgagos has forbidden
the sale in execution of decree of land belonging to s
member of an agricultural tribe.* The provisions of Seetion
326 of the Civil Procedure Code have therefore cansed to be
of much practical importance so far as the Punjab is con-
cerned.t Orders issusd by any ecourt for the attachment,
sale, or delivery of land or interest in land, or for the
sttachment or sale of produce, must be exesuted by the
Colleator or some revenue officer appointed by him.! The
rules on the subjest will be found in Appendix I,

* Section 16,

1 As o Heetion 320 of the Civil Procedure Cade soes * Tnstenetions to Judie
uial Officors, " Seetion XXIT, paragraphs 12—14, and * Huley and Orders,” V,
@ For appeals from orders passed by revenue ofttecrs in oxereiss of the authority
conferred by the Civil Uourt under Boction 326 see Punjab Government Notld-
ration No, 188, rlated 28r¢] Heptember 1895 (Appundix 1),

1 Heetion 141 of Acl XVIL of 1887,
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APPENDIX V1.

EXTRACTS FROM THE PUNJAB PRE-EMP-
TION ACT, No, 1 OF 1913,

THE PUNJAB PRE-EMPTION ACT OF 1913,
ACT No.1 OF 1918,

An aoh to amend the law relating to pre-emption in the
Punjab.

(Raceived. the uasent of the Governor-General in Council
on March 1st, 19/3, and first published in the Pumjab
Government Gazeits on March 1k, 1913),

Wheress it is expedient to amend the law relating to
pre-emption in the Punjab;
1t is hereby enacted as follows :—
CHAPTER L
PRELIMINARY,

1 (1) This Act may be called the Punjah Pre-emption
Act, 1913,

(2) It extends to the Punjab,

9 Notwithstnuding anything in this Aet, a right of
pre-emption shall not exist in respest of any snle msde by
or to the Government or by or fo any losal authority or te
any company under the provisions of Part VIL of the Land
Acquisition Aet, 1894, or in respect of any ssle sanctioned
by the Deputy Commissioner under section 3 (2) of the
Punjab Alienation of Land Aet, 1900

14. No person other than & person who was ab the
date of sale & member of an agricultural tribe in the ssme
group of agricultural tribes ag the vendor shall have & right
of pre-emption in vespest of agricultural land sold by a
member of an agricultural txibe,

23. No decres shall be granted in » suit for pre-emp-
tion in respest of the sale of agrioulbural land until the
plaintiff hag satisfied the Courf,—

(@) that the sale, in vespest of whick pre-emption
is claimed, is not in contravention of the Punjab
Alienation of Land Aect, 1900 ; and
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(b) that ho is not debarred by the provisions of
seetion 14 of this Act from exoreising the right
of pre-emption.

24, In wsuit for pre-emption in respect of a wale of
agiioultural land, if the Court finds ihat the sale is in
contravention of the Punjab Alienation of Land Aet, 1900,
the Court shall dismiss the suit.

20, (1) The Court shall send to the Depuby Commis-
sionet & copy of every original decres granting pre-emption,
obher than a decres granting pre-emption in respeci of &
building or site of & building in & town or sub-divisien
of & town, and the Deputy Commirsioner may, within two
months from the date of the receipt of such copy, apply to
the Court to which the appesl in the pre-emption suit
would lie, or, if no appenl lies, to the Divisional Court, for
revision of the decree on Lhe ground that the decision of the
Court of fivet instance is contrary to the provisions of the
Punjab Aljenation of Land Act, 1900.

{2) No stawp shall be required upon such application,
and the provisions of the Code of Civil Procedure ag regards
appeals shall apply, as far as may be, to the procedure of
the Appellate Court on receipt of such npplication,

(3) No appesrance by, or on bebalf of, vhe Deputy
Commissioner shull be deemed necessary for the disposal of
the application,




( 191 )

APPENDIX VII A.
Statement of Objects and Reasons,

The object of this measure is to place restrictions on
the transfer of agricultural Jand in the Punjab with & view
to cheeking its alienation from the agrieultursl to the mnon-
agriemtural classes,

The expropriation of the hereditary agriculturist iu
many parts of the Provinee through the machinery of
unrestricted sale and mortgage has been regarded for years
pash as & serious political danger, It {s vecognized that the
danger is aceompanied with bad economic results, that it is
ineressing and that, if not arvested, it will grow to formid-
able dimensions. It is also recognized that the ides of a
free transferable interest in land, which is ab the roob of the
trouble, is of comparatively modern origin and is contrary
both to the existing practice in most Native States and to
the traditions and sentiment—if no longer to the practice—
of the peaple of the Panjab. After the most carelul con-
sideration of tlie pubject in communication with the Local
Government and Her Majesty's Secretary of State, the
Qovernment of India have aome to the conclusion that direct
remedial measures must be undertaken,

The Bill extends to the whole Province, but power is
taken—aee clauge 15—to exempt any distriet or part of
distries or any person or class of persons from the operation
of any or all of its provisions.

To every perma.nént alisnation of agricultural land the
gancbion of n Ravenue Officer is made necessary by clause
8, rend with clause 10, of the Bill. Such sanetion is to be
given as & mattor of right where the alienor is not a member
of an agricnltural tribe, or where » member of an agrieul-
tural tribe alienates to an agriculturist in the same village,
or ta another member of his own tribe residing in the distriet,
In any other case inquiry is to ba made by & Revenue Offiger
not lower in rank than & Deputy Commissioner, into the
ciroumsbances of the proposed alienativn, and ssnetion will
be given or refused by the officer ab his diseretion, guided,
however, by rnles made by the Local Government under
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App. VIIA clause 16, and  single appeal is, under clanse 14, to lie from
his deoision. The Lecal Government, with the previous
sanotion of the Governor-General in Council, will, under
clause 4, define for oach disirict its ** agricullural tribe”
and may in this coonection pive to the term ** distriet ”
an enlarged or restricted significance—ass olanse 2 (2),

Clause 6 of the Bill is intended to reduce temporary
alienations of agricultural land to bwo forms of mortgage;
(1) a usufrnctuary mortgage for not more than filteen years,
after which the mortgage is to he extinguished and the land
is to revert fo owner ;(2) a mortgage without possession,
convertible into & usufruotuary mortgnge for a peried nob
exceeding fifteen years. During the enrrency of a morbgage
or lease, the debtor is, under clause 8, to be barred from
entering into a further morkgage or lease, und under olause
9, he may, on the expiry of the term of the mortgsge or
lease, be put into possession of his land by the Revenue
Officer. Clauso 12 will prohibit the eale of ngricultural land

in execution of an oxisting or futuro docres of the Civil
Courta,

Mortgages by way of conditionul snle (bui bit wafa),
whether made before or after the commencement of the Act
are to be void—see clanse 6 (2). It is considered that the
elaims of & ereditor will be sufficiently met by power being
given to the Revenus Officer to convert such a morbgage,
on the application of {he mortgagor or mortgages, into &
usufructuary one,

Lastly, the practice of hypothecating the produce, or
any part of the produce, of agricultural land by an sgricul-
turist will be forbidden by clause 11.

The 26th Seplember 1899,
C. M. RIVAZ

J. M, MACPHERSON,
Seoretary to the Governament of India.




(¢ 193 )
APPENDIX VIl B.

Speech by the Hon’ble Mr. Rivaz introducing
the BillL

The Hon'ble Mr. Rivaz moved for leave to introduce a
Bill to amend the law relating to agricultural land in the
Punjab. He eaid :—*' Before asking leave to introduce the
Bill for amending the law relating to agricultural land in
the Punjab, I am afraid that T must tax the patience of the
(Couneil by giving, at some litéle Jength, & historieal retros-
pect of the case befors us. I will endeavour, however, to he
as brief as possible,

“ The question of the indebtedness of the agricaltural
olasses in different parts of India has attvacted the notice of
Government from the early times of British rule, and various
schemes have been proposed, from time to tiwme, with the
object of protecting land-holders from the effecta of debt and
the comsequent loss of their lands, But, sofaras I have
been abla to ascertain, Mr. Justice West, of the Bombay
High Court, was the first, in a pamphlet entitled the Land
and the Low in India, which he published in 1872, to
formulate a plan for imposing some definite limitations on
the power to alienate land, The theory he propounded was
that, slthough the British Government had, for the most pact,
divested iteelf of that exelusive ownership in land which
had been recognized s existing under native rule, still it
had retained a right of protestive ownership; and tha, as
experience had proved that the prineiple of free trade in
land, which had been allowed to spring up, was not adapted
to the present condition of the agrieultural populasion of
India, the Government ought, in the exercise of its protective
right, to impose limitations on the further application of this
principle, and to pronounce all land to be inalienable exeept
with its aseent, His proposed scheme, broadly, was that the
power of assent should be dalegated to Collsetors of distriets
or other local officers, and that ouly excess land, above what
wes necossary for the comforfable maintenance of an agriaul-
turist and his family, should be allowed {o be alienated, or
be liable to attachment and sale in execution of decrses,
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“In 1875, in consequence of agrarian riots in the Bom-
bay Decean, a Commission was appointed to enquire into the
condition of the agricultural population of that part of India.
The result of these enquiries was the passing of the Deccan
Agriculturists’ Relief Act in 1879, by whieh the ordinary
civil law in four of the Bombay Decean distriets wus, in
many respects, amended in favour of agricultural debtors.

# In 1881, logislation was undertaken for the velief of
jarge land-holders in Sindh and in the Broach and Kaira
Districts of the Bombay Presidency, and in 1882, for the
relief of encumbered estates in the Jhansi Division of the
North-Western Provinces. A main feature of all these en-
actments was that, while the eitate romained under Govern-
ment management, the indebted owner was debarred from
alienating any portion of it,

«The question of agricultursl indeblednoss was inzlud-
ed by the Pamine Commisaion of 1878 in the scope of their
enquiries, and in their report Lhey expressed their views
on the desirability of pratecting agricultural deblors, among
other meana of relief, by imposing restriotions on land
transfors,

« I'n 1886, Mr. Thorburn, now Financial Commissioner
of the Punjab, then o District Officer in that ['rovinee, wrote
a book on the indebtedsess of the Muhammadan land-
holders of the Western Punjab, entitled Musssimans and
Money-lenders in the Punjeb, which attracted the notice of
the Secretary of State for India, and on which he asked
for the views of the Government of Indis, In this book,
Mr. Thorburn recommended, swmong obther measures of

. rolief, that it should be made illegal in the west of the

Punjab for any person deriving profite from & shop or from
mouey-lending to sequire any interest in land, exeept (1)
in arable or pasture land in the immediate vicinity of a
town or large village, or (2) in manured and irrigated land
glsowhsre, The then Lieutenani-Governor of the Punjab,
Siv Jamea Lyall, in expressing his views on Mr, Thorburn's
proposals, said, as regards the partionlar recommendation
which I heve just mentioned, that he was disposed to
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think that it would prabably be necessury to take steps to Arr. VIIB
cheok the alienation of lands to money-lending classes in

the Punjab, but that the remedy suggested by Mr. Thorburn,

namely, to make it illegal for the moneyed classes o ae-

quive lands, other than those of two highly artifieial de-

seriptions, seemed to him to be impracticable,

“Ta 1891.a Commission was appointed to report on
the working of the Deccan Agricuiturists’ Relief Aet of 1879,
snd ou the desivability of extending a similar measure to
other Provinces The Government of Indin, in forwarding
this Commission's Report to the Secretary of State in 1894,
together with & draft Bill to provide for the relief of the
agrieulbural classes, in which certain changes proposed by
the Commission in the Duecan Act had been incorporated,
remarked that such legislation would however, only partiab-
ly meet the diffieulties conuected with the geners! problem
of agricultural indebtedness; that remedies of an entirely
different kind, ineluding messures for further restricting
the right of land transfer seemed indispsnsable; aud that
this part of the subject would be separately and carefully
considered.

“ Aacordingly a Ciroular was addressed to Local Gov-
ernments in Ocbober, 1895 in which it was said that the
Government of India were distinetly of opinion that some
action in the direction of restriction upon the alienability of
land wss generslly advisable, and even necessary, though
the manner and degrees of the restriction must vary from -
Provinge to Province. Each Loesl Government and Ad-
ministration was requested to take the subject into its
wmosh aareful consideration, and to communicate its matured
views and definite proposals for action in the direstion
indicsted. Two Notes accompanied the Circular, in which
the whole subjest of Agrionltural Indebtedness in India snd
the various possible remedies for checking transfers of lond
wers exhaustively explained and diseussed.

“On recsipt of the replies to this Circolar, it was
decided to deal first with the Punjab, as being the Provinee
whero the question of agrioultursl indebtedness was of
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Arp, VILB special importance in its politioal aspect, aml wheve it was
probably possible to go further than elsewhers in respeol of
imposing direct restrictions on laud transfers. The reply
from the Punjab had been to the following effact :— The
Lisutensnt-Governor, Sir Denui. Fitszpatrick, recognized,
that a point might be reached ot which the amount of land
alienated, sud the number of proprietors redused to the
condition of tenants or labourers, would constitute & politisal
danger of formidable dimensions, aud that where this dan-
ger point wey reached, the only remedy wasto attack the
avil ab the root by imposing direot restrictions on alienation
—for instance, by prohibiting land-owners of pecified aastes
or tribes from alienating their ancestral lands, withount
official sanation, beyond their life-time or for a fixed period,
to any person not belonging to those castes or fribes’
While this case was under conszideration a special enquiry,
the results of which were highly interesting and instrue-
tive, had been mads by Mr Thorburn, the Commissioner of
the Rawalpindi Division, regarding the indebtednass of the
agriculbural elasees and the amount of land nlienations in
four agsessmant eireles of that portion of the Punjab; and
Sir Dennis Fitapatrick cime to the sonelusion thab in ons
at leagt of these civoles a aase for lagislation had baen made
out, He was, however, strongly opposed to o law of general
application to the whols Provinee and did not propose to go
further than to take power by law to apply restristions on
fransfer to any particular traet in which » full enquiry might
show that they wete required.

“Both the Financial Commirsioners of the Punjsh, on
the other hand, ezpressod & decided opinion in favour of
restrietive measures of general application, and suggested
that all permanent transfers of ancestral land ought to be
prohibted unless sanctioned by the Revenue-Officer, while
temporary transfers ought to be limited to 15 years, the land
reverting fo the alienor af the ead of this period free of all
oncumbrances, A majority of the Judges of the Chisf
Court were also in favour of imposing direct restrictions on
alienations. My Hon'ble friend Mr. Justioe Chatterjee, after
discusring the question in an able paper and pointing out
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that the customary law of the Punjab ensbles heirs to seb Avp, VI[ B
sside many alienstions, went on to say that he considered
that the great recommendation of & measure directly
restricling alienations would be that it wounld exactly define
the limits of the land-holders’ power of alienalion, and would
thus have & hencficial eoffect in checking litigation. He
thought that the restristion to life or to 15 years of a land-
owner's powar of slienating his ancestral land would bs
regarded by the bull of the land-holding class us sonsistent
with the traditions of the Province, aud would be ngreeable
to them It isnot clear, however, whether the Judges ad-
voeated & general enaotient on these lines, or merely an
enabling one, a3 recommended by Sir Dennis Fitzpatrick,

“The Government of Indis, in communioating to the
Punjab Government, the opinion which they had formed on
the evidence and recommendstions contained in Sir Dennis
Titapatrick’s minutes and in the reports of Judicial and
Ravenue Officars of the Punjab, expressed their belief that
partial logislation would fail in its objeet aud would produce
more difficalty and jeslousy than legislation of a general
charaater, 1t was said that o strong case seemed to have
heen ma le out for prohibiting all permanent alienations of
agricaltural land, except with the sanction of some duly
empowered Revenue-Officer, and for restricling tomporary
alienations to the term of the alienor’s life, or with the son-
sent of his heirs to & maximum perfod of 15 years. In
inviting the Punjab Government to consider thess proposals,
it was quggested that the quickest and essiest way of deal-
ing with them would be o have them discussed by a Com-
mitee of selected officers,

* Accordingly the Lisutenant-Governor, Sir Mackworth
Young, circulated, to selected officials and nop-officials, &
saries of questions framed on the proposals of the Govern-
ment of India, and followed this up by convening a strong
Committea of Revenue Officers, over which His Honour
himself presided. The recomwmendntions made by this
Committeo wers that any permanent alienation of agrieul-
tura! land to & non-sgrisulturist, if made without the sane-
tion of the Deputy Commissioner of the district, should be
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Apr VIIB void, but that otherwise there should be no restrietion on
sales or other permanent trausfers; that the definition of an
tpgricnlturist’ should be any person who either in his own
name, or in the name of an agnate ancestor, was recorded as
an owner of land or as & hereditary tenant in any eatats at
the first regular settloment’ and that of ‘land’ as in the
Punjab Tenaney Act, that is, all agricultural and pretoral
Tand, whether ancestral or self-acquired; that the only forms
of temporary alienations to be allowed in future should be
(1) usofructuary mortgage, with delivery of possession to
the mortgagee, for 8 maximum period of 20 years and on
condition that nt the end of the period of mortgage the
mortgaged land shall revert to the mortgagor or his
successor in interest with the morigage debi extinguished;
{2) simple mortgage which, in certain circumstances, may
be converted into a usufructusry mortgage of the nature
I have just mentioned ; and (3) leases for 20 years, or for the
life of the lessur, whichever is lesy; that the form of mort-
gage which is conditional sale be declared illagal with
retrospeetive effeat ; and that the hypothacation of a share
of the prcduce of land should be prohihited for any term
excecding a year. The Comirittee proposed to make their
cuggested restrieticns on alievations general throughout the
Yunjah, but to give power to the Local Government to
exempl w1y dievrict or part of a district or any person or
olass of )ersons frcmd the operation of the restrictions in
whole o in part. They alao proposed to amend the exist-
ing law of pre-emption in the Punjab, to revise the present
order of priority of pre-emption which is laid down in section
12 of the Punjab Laws Act s0 a8 to exclude strangers who
have bought into the village, und to transfer the hearing of
pre-empticn cases, both as regards the fization of the pre-
emption j1iees and questious of title, from the Civil Courts
to Revenue Officers.

** These proposals of the Punjab Committes constitute
the foundation of the scheme which is embodied in the Bill
which I am introducing, They bave, as I thall explain,
teen wcdified in some particnlars, but sueh modifications
kave been made with the eole objeet of securing mcre effect-
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ually the intentions of the Committes, snd do not affset any Arr VIIB
question of principle. I tuen firet to the restrictions to he
imposed on sules and other permanant transfers. It appesred
to us that the proposal made by the Punjab Committee,
that alienations between ‘agrisulturists’ should eontinue to
be Iree from all restrietions was open to objestion. In the
first place, the definition of ‘agrieulturist’ which has been
framed by the Commitiee, or indeed any other practicabls
definition of the term, must necessarily inelude numerous
cla<ges of persons who, although land-holders sinee the early
years of British rule ur even prior thereto, are in reality
priwarily traders and money-lenders by nature and profes-
sion, and not true agriculturists in any proper sense of the
term. Moreover, singe even the bona jfide agricnlburist is
pob infrequently aleo & monay-lender, we think it desirable
to refain power to prevent such men from buying up land in
o village where they would come in s outsiders and consii-
tute a foreign element in the village community. We rocog-
nize, however, thab we must guard against unduly narrowing
the markot for free sales, and we propose fo sitain this
abjeet by the following means, On the analogy of szetion 45
of the Central Provinces Tenancy Act of last year, we are pro-
viding that all permanent transfers must regeive the previous
sanction of & Revenue-Officer, but that sanotion shall be given,
a8 & matter of right, in cases in which the Revenue Officer
is satisfied that the intending transferor is a person who is
not a membar of an agricultusal tribe, ur, in cases where the
transferor is & member of an agricultural tribe, that the
transfer is either to an agrioultorist (as defined by the
Punjab Committes) holding land as a propristor or
cecupaney tenant in the village in which the land xold or
otherwise permanently sliensted issituated, or to another
member of the same agrieultural tribe residing in the sawme
distriet. Qur scheme is thus based in this respeet on the
feeling in favour of the prior rights of the village community
and on the recogaition of the principle of tribal orgrnizstion
which are weil-known powerinl factors in the sosial economy
of the agricultural classes of the Punjab. To prevent difi-
cnlties cr inequalities in the application of this portion of
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Arp, VII B our scheme, power is being given to the Loenl Uovernment
to specify by notifieation what are the agricultural tribes in
sach district, and to extend the definition of ¢ distriet ' in
any patticular case beyond the ordinary limits of the revenue
distriet.

“ Next ns regards temporary alienations, while we
ncoeph the eonclusions of the Punjab Cowmnittee that only
the two forms of mortgage proposed shall in future be allow-
ed ; that existing mortgages by way of conditional sale ghall
be void ; and that lenses shall be limited to a fixed term, we
have redused the maximum period of temporary alienation
from 20 yesrs, as proposed by the Punjab Committes 1o 15
years, We are providing that any person who has made s
permissible mortgage or lease shall be debarred from malking
any further alienstion of his land during the currency of
such mortgage or leass, but, after careful consideration, we
have decided not to imposa any further restristion on tem-
porary transfers, whether by proseribing an interval between
two successive mortgages or leases, or by making the alienor
retain & right of cultivation in the alienated land, his rens
being fixed by suthority, or by prohibiting the mortgage or
lease of more than a eertain portion of a holding. We are
also providing that any permanent alienation made without
the required sanction shall take effect as a usufructnary
morigage on the eonditions preseribed for such mortgages,
and that existing conditional sales and future unsuthorized
mortgages shall be treated in likke manner.

* We have accepted the proposal of the Punjab Com-
nittee in regard to prohibiting bhypothecations of produce,

“ We are supplementing our proposed restrictions on
voluntary alienations by abolishing the sale of all agricultural
or pastoral Jand in execution of any deeree or order. Under
the present practice sale of such land in the Punjab in exe-
culion of a decres requires, in the case of ancestral land,
the sanction of the Financial Commissioner, and, in the case
of other land, the sanetion of the Commissioner of the Divi-
sion. Such sanotivn s very seldom given: still, as the
allowanee or dissllowance of sales depends on the individual
judgment of the Financial Commissioner, or the Divisional
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Commissioner, as the case may be, an undesirable element Asv. VII R
of uncerteinty is thus introducad which it is advisable to
remove, Moreover, under our proposed restrictions on
mortgagss, land could in future only be sold in execution
of decrees for unsecurved debts, and not for debts secured
by a usufructuary mortgags. We, therefore, considered that
sales of agriculbural or pastoral land in exeeution of decree
of the Civil Courts should in future be absolutely probibited
in the Punjal.

“ A3 regards amending the law of pre-emption in the
Punjsb, we agree with the Punjab Committee that an
amendment of the present law on the lines they mention is
desirable, and will be & useful adjunst to our scheme for
rosttieting land alienations. Wa propose to deal with this
matter separately—after further consulting the Punjab
Government—either by revising the present pre-emption
sections of the Punjab Law Act, or by cancelling these see-
tions and framing a new ensctment,

“ On the all-important question, whether the proposed
Act shall be an enabling Aet or & maeasure of genersl appliea-
tion, the Governmant of India adhere most decidedly to the
opinion which they expressed, as I have mentioned in ad-
dressing the Punjab Government in favour of an enact-
ment of general application. It seems to us self-evident
that, if any restrictive scheme is to be worked in the partial
manner which was g0 strongly advoeated by Sir Dennis Fitz-
partriel, it is inevilebly doomed to failure. In the Hrsf
place, the remedy would nob be tried tili the disease was very
largely beyond sure; and in the second place, if the res-
trictive meagures wers confined to scattered tracls through-
out the Province, the agricnltural population in those
traote would be placed st o very serious disadvaniage,
Their eradit would be injurionsly impaired, for the money-
lenders, while able to look to the land for their security
evarywhere ontside thees special aress, would naturally avoid
lending to men who were prohibited from giving such se-
eurity, The agriculturiats in these areas would thus stand
apart a8 & proacribed class and would naturally resent their
position. 1f, on the other hand, the restrictive scheme be
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Arp. VII B wade of genersl upplication, thore iv no reason Lo supposo
that the credit of the general amicultural community will
be malerially impaived—not more so, at any rate, than is
desirable in their own interssts. Tako, for instance the cnge
of the occupancy tenants of Upper Indin. Alike in the
Punjsb, the North Western Provinees, Qudh and (he
Central Provinces, the oscupancy tenmnt is very
materially restricted in his powers of alienabion, still if is
» well-known fact that this class of agricalturiste, a4 u body,
is prosperous, and can obtain accommodation from money-
lenders on much the same terms as small proprietors, The
fact is that the munay-lender must continue to exercise his
profession, and the ageiculiutal community must, under the
rursl conditions of this country, continue to constitute his
principel elientels, The money lender plays a most usefui,
and even negessary, part in the social economy of village life
and no one wishes to eliminate him or to place unreasonable
restrictions upon his tramsactions, Il onr proposed scheme
ia mada of general application, he will have to adapt himself
to thenew canditions, and will ho easily mblo to do so, If,
on the other hand, the scheme is applied only to selasted
and seattered avens, the money-lender will elearly bo master
of the situation as regards such localitics.

* Sueh is the plan which the Government of India put
forward with the objeel of cheaking the transfer of land from
the agricultural elasses in the Punjab. It certaiuly goes
further in imposing divect restrictions on alienations than
has hitherto been attempted in other parts of Iudia, but the
cironmstances of the Provinee with which we are dealing are
quite special, and Itrust I have shown, although I fear
at todions length, that our schems is the outeome of very
careful investigation and deliberation.

¢ Affer all, it must be borne in mind that we are
aiming at reverting to some extent to a state of things which
prevailed in the Punjab befure it came under British rule.
It is sn arguable question whether the right of free
transfer of land was recognized under Native rule, or
whether it is what has been called the ‘fatal gift' of the
British Qoverament, but, in any case, the guestion is, for
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practioal purposes one of meve academic interest; for it is Arp. VII B
an undisputed fact that in former times the exercise of
the right of transfor, at all events, in favour of money-
lenders and other outsiders, even allowing that sueh right
did exist in theory, was, for several reasoms, execeedingly
rare, and we know that even in these daysin most Native
States alienations of land are either abyolutely prohibited
or largely restricted. We know, too, that in the Punjab
the eustom of transferring land did not gain a footing for
soveral years after the annexation of the Province, but
that, as land has increased in value snd become more
attractive- as n profitable investment, the number of
transfers has inereased correspondingly and ia still in-
ereaging. In a lebter addressed by the Punjab Govermment
to the Government of India in 1888, during the Lieutensnt
Govarnovship of Sir James Lyall, it was seid that ‘after
allowing for the greater aceuracy of the siatistica of latter
years, Sir James Lyall considers that the statements of
sales and mortgages from 1866 to 1886 show s large
gradual inorease in the area sold and mortgaged in the
Punjab,’ and that ‘iv both the esst and west of the Prov-
inece there are districts where the trapsfers to money-
lenders are serious and appesr to be incressing, and
where the fact requires Government to consider if & re-
medy cannot be found end applied’. In the following year
His Honour the present Lieutenant-Governor, then Iinan-
cial Commissioner, recorded his opinion that *the only
safe conolusion is that there is yesr by yesr & gradu-
ally increasing amount of land being sold snd mortgaged,
These opinions have been confirmed as districts have
come under settloment during the past ten years, and
the question of tramsfers has been specially investigated
by the Settlement Officers, while the enquiries mads by
Mr. Thorburn in 1895, to which [ have already alluded,
showed that in one out of the four circles with which he
deslt, the smounnt of the cultivated area which had been
purchassd or was held in usufructuary morigage by
money-lenders was a3 mnch as 28 per cent., while in another
cirele it was 20 per cent, These facte speak for them-
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Aee, VIIB selvas. The Punjab is pre-eminontly a land of yeoman
and peasant proprietors, and the exproprintion by the
money-lending classes of these sturdy laud-holders—men
who furnish the flower of the Native Army of India, and
who look forward, amid all the hardships snd glories of u
military eareer, o apend their declining yoars on their an-
gestral acres—has, under the influsuce of conditions which
have sprung up wader British rule, been progressing, as
1 have shown, in different dogrees of rapidity in all parts
of the Provinge, The sole and eutire object of the measure
which I have been explaining is, while affording ample
facilities and a snfficient market for unobjectionable trans-
fors, to arrest the further progress of this mischisf and to
check, by vemedisl action, an ever-ineremsing political
denger; and [ venture to express o confident hope that our
gcheme will be received in this apirit by those in whose
interests it has been devised.”



( 208 )
APPENDIX VII. C.

Report of the Select Committee on the Bill to
amend the Law relating to Agricultural
Land in the Punjab.

Wz, the undersigned Members of the Select Cummitbes
to whieh the Bill to amend the law relating to agrieultural
land in the Punjab was referred, have considered the Bill and
have now the honour to submit this our Preliminary Report
with the Bill as amended by us annexed thereto.

2 Clauss 1.—Wo have provided that the Aet is to
coms info force on such day as the Governor-General in
Couneil may, by notification in the Gozette of India, direct.

3. Clawse 3.—We bhave expanded the definition of
“agriculburist’” by empowering the Local Government to
determine the question of status by reference to an earlier set-
tlement when the first Rogular Settlement hns been made in
or sinee the year 1870, We have also provided that where
a Civil Court or other competent authority has given a
decision which involves a yectification of the settloment, the
definition is to be construed with dwe regard to such decision.
We have also empowered the Lotal Government to restrief,
as well as to extend this definition. Our hon'ble colleague,
Sir Harnam Singh, for ressons which are staled in his
separate minute, proposed to widen thia definition, but we
were unable to aceept his opinion on the point.

Wa bave provided that all expressions which are defined
in the Punjab Tenancy Act, 1887, or in the Punjab Jand-
Revenue Act, 1887, shall, subject to the pravisions of this
Act, have the meenings’ assigned to them in these Acts,
renpectively.

Wa have expsnded the definition of “land” so as to
include a share in the profils of an estate cr holding, any
dues or percentage of land-revenue payable by an infarior
landowper to & superior landowner, a right to receive remf
and any right fo water enjoyed by the owner or occupier of
land as such, ‘Wae have also thought it expedient to define
the expressions ** permanent alienation ” and " wufrvelvary
merigage,” Our defniticn of o vevfructuery mortyage is
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Ape, VIIB selves. The Punjab is pre-cminently a land of yeoman
and peasant proprietors, amd the oxpropristion by the
monay-lending classes of these sturdy land-holders—men
who furnish the flower of the Nutive Army of India, and
who look forward, amid all the hardehips end glories of »
military eareer, to spend their deelining yoars on their an-
castral acres—haa, under the influence of conditions which
have mprung up under British vule, been progressing, s
1 have shown, in different degrees of rapidity in all parts
of the Province. The sole and entire object of the measura
which I have been explaimng is, while affording ample
fucilitios and » sufficient market for unobjectionable trans-
fors, to arrest the further progress of this mischief and to
check, by remedial action, an ever-incressing political
danger; and I venture bo exprees a confident hope that our
scheme will be reseived in this spirit by those in whase
interests it has been devised.”
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APPENDIX VII. C.

Report of the Select Committee on the Bill to
amend the Law relating to Agrionltural
Land in the Punjab.

WE, tho undersigned Members of the Select Committes
to which the Bill to awend the law relating to agricultural
land io the Punjab was refsrred, have considered the Bill and
have now the honour to submilt thisour P'reliminary Report
with the Bill as amended by us snnexed thereto.

2 Clowse 1.—We have provided that the Act is to
coms into fores on such day ss the Governor-Genmeral in
Council may, by notifieation in the Gazetie of Tndia, direct.

3. Clouse 2.—~We have expanded the definition of
“agriculfurist” by empowering the Locsl Government to
dotermine the question of statua by reference to an earlier sot-
tlement when the firat Regular Settlement has been made in
or sinee the year 1870, We hava also provided thet where
a Civil Court or other competent autherity has given a
decision which involves a rectification of the setilement, the
definition is to be construed with dus regard to such decision.
We have also empowered the Local Government to restrict,
as well as to extend this definition. Our hon'ble collesgue,
8ir Harnam Singh, for ressons which are staled in his
separate minute, proposed fo widen thia definition, bub we
were unable to aceapt his apinion on the point.

We have provided thab all expressions which are defined
in the Punjab Tenancy Act, 1887, or in the Punjab Fand-
Rovenue Aet, 1887, shall, subjeet tu the provisions of this
Act, have the meanings” assigned to them in these Acts,
respectively.

We have expanded the definition of “land” so as to
include s share in the profits of an estate or holding, any
dues or percentaga of land-revenue paysble hy an inferior
Iandewner to & superior Iandowner, o right to receive rent
snd any right to water enjoyed by the owner or ocenpier of
land as sueh, We have also thonght it expedirnt to define
the exprecsions ** permanent alienntion ™ and “ utnfivelvary
merigage.” Our defuilicn of & wunfructusry wortgage is
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Aep, VIO substantially identical with the definition in sestion 58 of
the Teansfer of Property Act 1882,

4, (lguse 3.—In this clouse we have amended sub-
olauge (a) by providing that & person purchasing laxnd as an
agriculborist must nctually hold land us such in the village,
and we have added a proviso which will restrain a person
acqguiring land under the eame clanse from alienating with-
out sanetion, unlesy the alienes 8 a memhar of an agrioul-
tural tribe or an agrienlturist holding land in the village.
We have further amended sub-elause (1) of this elause by
lirpensing with the seoction of tho Revenue Officer in the
taseq where it was proposed that such sanction should be
given a8 p matter of course.

In sub-clanse (2) of the ssme clavee wo propose Lo
ouach that » permanent slienation of land shall nol iake
effect ns auch until the required sanetion is pgiven, and we
propaso to add words which make il clear that the sanclion
may he given after the act of alienalion iy otherwise
completed.

. Olause 4~In this clause we have widened the
rower which it i8 proposed to confor on the Tocsl Govern-
ment by enabling it to group distriets and trihes for the
purposes of the Aet,

6. Clouse 5.~Tn this elavse we think it desivable
to extend the eaving for rights of pre-emption {fo
reversionary rights and to questions of title gencrally.

7. Clauss 8,~1In this clause, which provides for the
forms of wortgage tobe used by menbers of agricultural
tribes raising money on the seewrity of {heir land, we have
recast the opening sentenes and we have aleo redrafted form
(b) and have added & new ferm () by which the mortgagor
may rceognise the mor tgagee as 5 landlord within the mean-
ing of the Tenaney Aet, while himself remaining in eultivativg
ceeujency. We think it possibla that it may ke found
nicesrary fo provide additicnal forms of mortgage, and we
tave, thevefcre, ndded & xow elanse (d) which enables the
Lonal_Gm‘vernment by general or special order to authorize

L )

~~m ot enanially qof forth in the Aet,
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8, Ulauses T and 8,—Ib is in our opiuion expedient Arw. VIIO
that the rules whish apply to mortgnges under clauss 6 aud
bhe eonditions which may be inserted in such mortgages
should ba presoribel in the Act. Wae have, therefore, inserted
& new clauss, numbered 7, which provides (1) that while
the mortgages remiios in possession no interest shall acorue
on the workgige-lebt; {2) that in the casn of morbyages in
form (i) or form (b) the morbgage-debt shull be extinguished
ub tho enlof the tarin for which pissession iy given; (8)
thab the mortgagor mey redeem bis land ab any time; and
(4) that in the aase of an usufroctuary inortgage the
mortgagor shall not be deemed to bind himself personally
o ropay the mortgage-money, The affect of the last-
wentioned rals will be that the ereditor will have no seearity
for priaeipal or iuterest bayond the reni or profits of {hw
land [ir the term of possession permitted by the Act. The
uew olauso, numbared §, provides for the conditiony which
sy be inseried in mortgages by sgreemant between the
parties, Ibis not easy to include all the couditions whish
parties may legitimately desire to insert in any general de-
geviption. We, therefore, propose to enact that, in addition
to the specifie conditions mentioned in the clanss, any con-
dition may be inserbed which the Local Guvermment, by
genoral or apecial order, may declare to be admissible,

9. (uuse 9.—~This new clause empiwers the Deputy
Commissioner to revise and alter the terms of a mortgage
which is not in aceordance with the provisions of the Ast.
In oue case we propose that this power shall be restrospec-
tiva, When u member of an agriculbural fribe has mort-
gayod his lend by way of conditional sale, we are of opinion
that bhe condition is wischiovous in itself and at varinnee
with the policy of the existing law of the Pnujab. Wo
propose that in such & case the Depuly Commissioner shll
have power to put the mortgages to his election, whether he
will rotain his mortgage in form () or in form (b°, with the
condition strack oub or aceept in lime thereof & worbgage
og permitied by clause 6.

If & suib is instituted in & Civil Courd on any morkgage
to which this cluuse applies, wo propuse o direst the Courb
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App, VILC to vefor the eass to tho Depuly Commissioner with & view
to the exercive of his power ol revision,

10, Olguse 10.~This clause provides that in future
mortgages of agricultural laud, whether wmado by mowmbers
of agricultural tribes or others, amy condition which is
intended to operate by way of conditional sale shall be void,

11, Clauss 11.—In clause 11 (being oclause 7 of the
Bill ag referred) we have amended the resiriotious on leases
by limiting them o cases in which a wember of an agricul-
tural tribe is making a lense to & person not a mewmber of the
same tribe or of & Lribe in the same group. We have, in
deference to the opinion of the local officers consulted, struck
oub tho words " if the lessor shall a0 long live” We have
also added the words “or farm” in order to make it elear
that the clause exbends to arrangowonts, whioh are, we
Doliave, eaurmon in piebs of ihe Punjub, by which & person
is placed in management of the land of anothor on an
undertaking to hand over the reni or Hixed portion of the
rent to the owner.

12, Clouse 12—In clanso 12 (formerly clawse 8) we
propase o enach that o person who hag made o wortgage or
loase aa permitted by the At mny make o further tempor.
ary alionation of his land, provided that he duss not excead

the full ferm of twenty years as permitted by the forego-
ing elauses,

13. Clauses 13.—We have altered the language of the
clauge (formerly elanse 9) so as to give effect to the alter-
ations which we propose to make in previons clauses.

14. Olouse 14.—We have re-drafted this clause (form-

orly clauso 10) but have made no substential change in its
provisions.

18, Olauss 15—By olause 1L of the Bill as referred
it was proposed Lo enact that any agreement by which an
agriculburist hypotheeates the produce of his land should be
void. We think the proposed emactment went forther than
was necessar’y, and we have altered the clause (now number-
ad 15) so a8 to provide lhat sueh an ugreement, shall nol
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{nke effoch {or more than oue year unmless il is sanctioned App, VIIQ
by & Deputy Commissioner.

18, Olawss 16.—We have retained the substonce of
clause 12 in this clause, restrioting its operation to land
which belongs 10 a member of an agricultural tr'be. We
have added & new sub-clause which pre.erves the right of
(overnment to recover arrears of lund revenue and duws
which are recoverable as such arvears in apy manner now
permitted by law,

17. Olause 17.—~We have in this clause retained the
substance of clause 13, but we have somewhat amplifisd
the langusge of its provisious,

18, Clauses 18 and 10,—~We propose bo iusert & new
clausa 18 providing that tranesctions which roquive Lhe
sanction of & Revenue Offiger shall not be entered ju the
record of-rights or in the annual record under the provisions
of the Punjab Land Revenue Act, 1887, until proof of such
sancbion is produced, and that no right elaimed by reason
of a transaction or eondition declared by the Act to
be null and void shall be entered in the racord-of-rights
or the annusl record. By clause 18, which iy also new,
we propose to npply the provisions of Chapter I of
that Act to the proceedings of Bevenue Officers under
this Act The chapter in guestion provides awong other
matters for appeals, and clause 14 of the Bill as referred
rny therefore be dispensed with, We have omitted it
accordingly.

19. Olause 80.—By this new clawse we proposs to
direct that no legal practitioner shall appear on belalf of
parties interested in proceedings under the Aet, The
gbject of the Act is Lo econfor diseretiouary powers upon
Revenue Officers for {ho protection of a sortain elnss of land-
owners, aud we think that the reasons for and sgainst
lhe exercise of such powers may be adequately stated
by the partios without the sssistance of professional
lawyers,

20. Olawse 21.~~This new clause is modelled on aec-
tion 158 of the Punjab Land Revenue Act, 1887, and provides
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Aep, VILO that the Civd Chaebs sholl wd evoseslny jundoiin iy

mabters which the Lysil Government or a Ravenue Officer
is supowered by the Ast to dispuse of.

21, Oluuse 22.—This new clause provides that suits to
delormine the rent to be paid under a morlgage made in
-form (¢) as permitted by clauss § shall be tried in the same
maenner a8 the suits mentioned in the firat group of seetion 77
of the Punjab Tenancy Act, 1887.

22, Clauss 8. —This clause which is new, indicates the
Revenue Officers by whomn the powors given by the Agl may
be cxervised,

23 Cluue 84 and 25.-Those cluuses (formerly nuw.
bered 15 and 16) bave not beon materially altered by us.

24,~Tho publication ordered by the Uouneil bas been
wado s followy :—

IN ENutisit,
Guzstle, Duie.

Gazette of India w0l Seplember, 1899,
Punjub Government Uazotlo ...  5ih Oslober, 1899,
IN THE VERNACULAR.
Provings, Language Dude.
Punjab ... ... Urda L4th Decembor, 1899,
25, We eoneider that the Bill has been so altered as
tv requirc republication, and wo accordingly recommond
that it be republished.
C. M. RIVAZ
A, C.TREVOR
T, RALEIGH,
E. T, Q. LAW.
ITARNAM SINGII, ALLUWALIA, *
Q. L. TUPI'ER,
H. U, FANSHAWE,
M. D. HAYAT KHAN.
The 6tk August 1900.
MINUTE OF DISSENT,

The modifieations suggested by the Seleel Committee
bave not, in my opinion, materially improved the Bill

=1 agn thus Repord subject (o my Muute of Dissent
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It arbitrary charactor remaing unchanged and it may fail to Awp, VIIC
give general satisfaction.

Section (2) (7 ).~To begin with the definition of ¢ agri-
culturist.” The definition is not
complete, It does wot exhaust the
full meaping of the word, It excludes from its seope
persona who ought to be included, and who have every right
to he designated by the term agrieutturists.

Definiton of ngmendiinlsl.

3, A limit of period has been fixed after which
persons, even if their (or their
i webitrary limit of g onate  ancestors) names were re-
corded at any Regular Settlement,
would not be recognised a8 agriculturists withiz the mean.
ing of this Aet, The year 1870 seems to be an arbi-
trary limit. Tho majorily of those persons belonging
to the srtisan and the menia! classes who combine an
jnterest in Jand with other oceupations (and their number
comes to severnl hundred thoussnd) have hecome land-
owners, or have become otherwise connested with land
within the last thirly years. All these persons woull be
excluded if this limit be adhered to

4, 'This limit bas been taken, I understand, with a
view to flx a standsrd of agrieni-
@ﬁ?&"ﬂ wsined B toral fribes  determined as  sueh
immediately after the annexation
of the Provines. If shonld be remembered, in the firsf
place, that a copsiderable nnmber of persons belonging to
non-sgrieultural tribes were vecognised a8 agriculturists at
the first Regular Seftlement, and they will not now
be excluded. In the next place, it should be borne in
mind thet all agricultarists do not belong exclasively
to recognised sgricultural tribes, bub to vavious other
tribes which probably were not connected with agriculture
at their origin, but & considersble proportion of the
members of which are now engaged in agricultnre. It
would be an arbitrary sct of the Legislature if thewe
porsons be now all cast out from the purview of the Act,
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A It is trne thet the Bill cmpowers the Loasl

Authorly given to the Covernment to determine anothey
Ligeat Goveument {0 le- Timit. This limit is to be fixed, al
uislate by nufitientions, s . . .

its diseretion, either ab or hefors
or after 1870, The reason for giving sueh extensive logis-
lative powers to the Locsl Goyernment is not quite olear,
The Seleet Committes ecould thave ensily determined this
limit in econsultation with the Local Governme nt. T think
that any diffienlty that might have been felt could have
bewn obviated if it had been deelared that & person whogs
(or whose agmate snoestor's) name  is recorded al any
Regular Settlemeni would be deemed an agrioulturist,
Had this boen done, thers would have heen no necess-
aity for fixing sny avbitrary period of limitation, The
object of legistation bocomes defeabod when a Loenl Guvern.
went i authorised, in its exooutive eapneily, to exerciss
logislativo powars by rulos, orders, and notifieations, without
granting to the public and to those who are vitally inter-
osted in the question sn ample opportunity o discuss and
consider its action in all its bearings. . The Legislature, I
venture to say, abrogates its function whon it delegates
to o Local Governinent its lagilimato work., Any rules that
the Loeal Goveramont would propose to make in this eon-
nection should, I think, be embodied, with the approvai of
the Select Committee, in the Ast itself These remsrks
apply with equal fores to sestion 4, in which the Locul
Government is empowsred to make and notify rales
sbout groups of agricultural tribes and groups of agri-
enltural districts.

8. Thave to point out that the definition of agricals

turist ns it stands will exclude per-
The definition of agriul-
(il not eshausoes, 8008 Who heve come to possess land

by exchange, purchase or gift, who
hnve inheritel land frow their cognate ancsstors or collat-
eral relatives, whowe names wera recorded at the first
regular Settlement ; as also those who were only enltivators
(tenants-at-will af the firet Regular Seitlement) but subse

T 7 ewe e onnnired ocoupaney rights,
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T, Tt will thus be seen that the definition noticedl is App VIIC
neither elear nor exhaustive, and that thevefors as s defini.
tion it is defective,

8. Section 3--It would appear from the wordiag of
the proviso to section 8 that, if an
agriculturist belonging to 2 non-
agricultural tribe desires to make a
permanent alienation of land acquived under clause (b) he
would not be at liherty to make such permanent alienation
unless he shonld make it to* & member of an agricultnral
tribe or an agrieulturist holding land in the village, ”
The effact of meh & proviso would be that, if the membar of
) non-ngrieutuml. tribe should sell his land to another
member of & non-agricultural tribe, the sstond parchoser
wonld not bo allowsd to alienate to any person other than
an agriooltarish, Such an interfersuce with the propriatary
rightis of u non-agrieulburist eaunct ba justified.

9, Section J.~I am given to understand that the Loesl

Government, in determining what

¥oparation of - Tlidus . A o

from Vnhuumadans mthe badies of persons in any distriet
e agucutraral 0. o oroup of distriots are to be desmed
agrieulbural tribes, propose to separate Hindus from Moham-
madans, and to placo them in ssparaté groups, even thoagh
they belong to the same agricultural tribe, The apparent
reason for such a distinetion is grounded on the appre-
hension that, if Hindu and Muhsmmadan agriculuriste
waré allowed to be indiscriminately mixed wup in the
same group, the former who, s & rule, are richer than
the latter, would be emabled to buy wp their impover-
ished Muhamumadsn brethren. Bub it shoult be borne
in mind that the result of such o distinetion would be s
still greater reduction of the value of the agrionltura) lands
in the possession of the Mubammadans, and they might find
it difficnlt to realiss by the sale the full value of the land
they alienate to their Muhsmmadan brethren,

10, Sestions 6 4o 10.—It will inevitably follow from th

Papetual  morlgages operahmn. of the pmpo.sed T8a8ure
from an eeonomal poing that agmulbuml lands in the Pro-
of v, vince will be tied to, what may be

Restusetion ol nghe of
seronel puutehgse,
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A VIIC (ppeg. porpetusl mortgages. Thoso who require money
to meel urgent domestic and agricultural demsnds will
raise it even ab the saamfice of their property. Thers
will be nothing to prevent & mortgnge wpon wortgage
sfter the expity of the term fixed for the first wort
gage, I is vain to suppose that the successors of o
mortgngor with no increased resources to fall baek upon,
but with all the ancestral and domestic obligations and
agrioultural responsibities intact would sither be able to
ropadiste the mortgagee's rights or be freed from the
erushing weight of debt, The mortgaged property, when
it is hesvily encumbered, will have no chance of being
redeemed, and will only be like a dead weight upon
the mortgagor and his asucessors. The period permibted
by law will only setve to aceumulate inlerest and render
the burden every year mors heavy to bear. Asa rule,
thoss who own property feel naturally disinclined to part
with it. They prefer res,rt to temporary alienations and
hope to redeem the property some time o other. But
their hopes are often (rustrated and the property which
they wish to sava brings them to uttor rmin. From an
oconomical point of view, therefors, il is & mistaken
policy to prolong their distress nnd sllow their property
to be encumbered for an indefinite period by foreed
logislation, Consession of a right of free dispossl
ig in the long run far better than restriction of such
o right,

11. The lands under usufructnary mortgages will, no
doubt, be freed from all encumbrances
He-mortgnge ou stalo-

tory echnebion of fawt after twenty years, and the mortgage-
e, Y
mortgage debt 10enoble,  govt oxtinguished, Bub fow, very

fow, smong the mortgagors would, in their impoverished
condition, be prevented from ruoning inbo debt agaia, and
the consequence will be that the very wame lands will be
re-morbgaged in order to provide for absolute necessities.
Practically, thevefors, agricultural lands will be, as I ssid
bafore, under continuows mortgages.
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12. From a political point of view, the consequenees App, VIIC
Effee! of continnons of perpetuul mortgﬂ'ges would  be
morteages from o paliti- - disastrous.  Persons goaded on with
cal point of view,
debt snd under the comstant appre-
hension of Josing their property are apt to aseribe all their
miseries to the hard, unyielding characler of the laws of the
country, and to what they would call the capricious
decisions of the ndministratore of these laws, It is not
difficult to conceive what serious rvesulte mey follow from
such mistaken belisfs. I venture to think that the Legisls-
ture should not afford ground for such vain imaginings,
18. Section 7 (3).~Under this provision the mort-
gagor may redecm his land at eny
" K’:ﬁ:}":ghm,’h’(:ﬁ"m time during the currency of the
mortgage. [ sm afraid that the
feeling of uncertainty, which this provision would be eal-
culated to produce, as to the period when the morigage
might be redeemed, wonld affect the assurance of the
money-lender with regard to the security of hie invest-
ment, and it cannot be denied that this would be to the
disadvantage of the mortgagor.
14, Sictions 70-17.—His Honour the Lieutensnt-
Governor expressed it as his opinion
Liprovements — on 4} 04 there shoald be & provision in the
mortgaged lands, )
Bill in regard to improvements cn
mortgaged land, His Honour esid :—
«1 draw stteution to the suggestions of Mr Fanshswe
Mr, Wilson, Mr, Field and Mr, Meredith regarding permis-
gion to improve land in the hands of a mortgages and
compensation for such improvements, oo the snslogy of
saotion 64 of the Punjab Temancy Act. It seeme very
desirable that some such provision should be made. I
would insert between sections 6 and 7 of the (uriginals
Bill the following :—

64, (1) No improvements of » permanent wntwre shall be effueted
dnring the currency of »_ twructuasy mortgage exoopt with the sanction of a
Revenue Officer previously obtained.

{2) At the conelusion of » usufructuary mortgege the value of any
Lnyrovements effected o the land shall he duly assessed by the Revenue
Oftleer, wha ghall make such ordler nsto the payment of compensation e he
conglders equitable,
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His Honour's recommendation has not been acespted
by the Select Committee,

15, T am of opinion ihat, unless improvements, gg
suggoested by His Honour, be permitiod on the morbgaged
land, the property may be liabla to deterioration, or it
may e greatly damaged and may consequently be material-
ly depreciated in value. It iz unjustifiable, T boliave,
not to allow improvements to be made by the mortgagee
aven with the assent of the mortgagor, or oven with the
permission of a Revenue Offieer.

18, Section 9 (2) —The Seleet Commitieo hag not

geen its way to modify the provision
,,,3‘“;.‘,‘,‘;‘5;}'L‘;:gf.{ﬁ,ﬂ’;‘ﬁ,“ﬁg relating to mortgages of land by
:‘llr'll"""‘(';‘,f;‘ll"?qtk'f_f‘“’“’“t‘““l" way of conditional sale made before

the commencement of the proposed
law. The result of the provision will he the repudiation
of all existing deeds of conditional sale. [ have the highest
authority for slating thut this total upsetting of a number
of past contracts cannot bs defended,

17. Some of the eminent officars of the Punjab Com-
mission, who were eonsulted, evon went 8o far ng to atate
that people will be justified in considering such a wholesale
repudiation of past contracts asa flagrant act of bad faith,
To give such a rotrospective effect is agninst principles of
justice and is not coneiatent with the well-recognised epirit
of Tudian legislation.

18, When people come to realise the fact that ell

past contracts have ben cancelled
et oF sl vepudie o bhe Legislabure and that the

agaurances of the existing laws have
beon set at nanght, their implieit confidence in the
prineiples of aetion ndopled by the British Government
will be greatly shaken, and this from a political peint of
view ia certainly to be deeply 1egretted. It cannot be too
often repeated that the security of British rule should be
based on the palladium of British justise.

19. Such repudiation will be viewe: in the same light
88 the repudiation of British loans,
or putting aside the samads granted

Lolitien] necessily.
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to chiefs or large land-holders in the British territories, Are. VIIC
Those whe urge what is called politieal necossity in
vindieation of such an act cannob but admit that political

necessity in ite strongest form also demends that British

faith should be kept intact and that the ordinsoces of

existing British law should never be allowed to be lightly

dealt with,

20, There ure people who are apb to accept the neces-
 sity for such messure (as well as for
st mo 0 vopudigion of plodgon _reganding
propriotary vighta soiemnly guaran-
teed by the British Government half & century ago, and upon
which the egrigultural eclassey have hitherto firmly velied)
on the strength of opinion expressed by » numeries! majo-
rity, 1 venture to say that in the decision of & question of
this kind, in which the immutable principles of British
justice are involved, the views which may be expressed by
s selected body of officers who, when consulted, were not
requested to discuss the principles «f the Bill, should not,
for obvious ressons, be allowed to have s preponderating
value The question of British juatice and British principles
of governance should be considered on higher grounds and
due weight ought to be given to the policy of maintaining
British faith,

91, Section 9 (2).—The sub-section 9 (2) as it has

. _ been framed will not only mpply to
,u'_?‘l}',,’;iﬁ“ﬂ’f‘ ;;fbl}:{)‘;ll::tl:t the agricultoral tribes, but will also
nowagricaltwal tribes. ot with equal force the interests
of the non-agricultural tribes, and the latter will not have
the power, any more than their brethren of the favoured
tribe, to make in fnture mortgages of their lands by way
of conditional sale. This does not seem to me to be
reagsonable,

22, Section 10.—TFollowing the Dekkan Agrioulturiste’
Relief Act, the Bill provides that

andrsution of e of o Jand shall be sold in execution of
any decree or order, whether passed

befors or sfter the commencement of this Act. Such a
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Avp, VILC provision, in my opinion. 18 not necessary in the Punjah,
Hare no such aale is parmitted without the sanction of the
Finaneisl Commissioner, snd it is well known that this
permission is never given without careful consideration,
His Honor the Lisutenant-Governor, coneurring with the
Financial Commissioner’s views on the subject, and adhaer-
ing to the recommendation of the Simla Committes, iz of
opinion that this section should be omitted. When two
such high and competent suthorities are in favour of the
omision of this provision, I do not think it shall be retained
in contravention of recognised principles of justice and
equity. In the words of an eminent officer, “ & far-reaching
measure of this sort is less likely to fuil if it does injustios
to nobody. "

99. Ssotion 20.~Section 20 prohibits legal practi-

tioners from appesring belors a
lnatl\x‘,':l;:;}:-';:.";T,ﬁ:'ul.lf.‘-,‘ff” Revonue Officer on behalf of agrieul-

turists. TL does not seem reasonable
towake ruch a prohibition, There are agriculturists and
agrioniturists, Thers are portons among them who are
incapable of putting the facts of their ocases elearly before
a Revenne Officer. In such cirenmstances, especially when
their opponents are intellegent, shrewd men of buainess,
it is necessary to employ qualified advocates to represent
their oases. It may be said that no hardship need be felf
when the Revenue Officer would have the power of
excreising his executive diseretion, and when recognised
agents awong {he relatives of the agriculturists would be
allowed to appeer on behalf of their kinsmen. 1 see no
reason why the appenrance of lawyers should be prohibited
when no objection would be made to the appearance of ruch
recognised agenta.

24, The effcet of the measure will be fo vestrict the
alienation of self-nequired property.
Persons who have sequired property,
otherwise than from an ancestrsl
souree, naburally wish to exereiss full proprietary rights
over such property. Qoparceners can not elaim it and tribes-
men have nob the slightest interest in it. Right of free

Restrictson of alienstion
ut «Ut-sequied property.
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dispoeal is an inalienable incident of it, and the law of the Are VIIC
country ought not to interfere with it. Those who sequire
property have to pay full market-prics, and it is not proper
to restrict their right of free disposal in sueh & way as to
compel them to part with it at a reduced valus, Self-
acquired property, it should be remembered, remains as
such only during the lifetime of the nequirer and becomes
ancestral after his death, so that no great mischief is likely
to be done if the owner be permitted to exercise his
propriatary rights during the term of his life. I could quote
the opinions of emiuent officers in support of my view, but
I do not think it necessary to do so hera. I strongly ineline
to the belief that interfersnce with the right of free irans.
for of self-aoquired property will be a source of intense
dissatisfaction,
25. I we take into agcount the immense interests at
stake, and the drastic and revolu-
Effeet of the proposed

measure on the condition  tionary oharacter of the changes
of the agrieultural elasses, .

proposed, it would be a gnestion
worthy of serious consideration, before the present scheme
becomes law, whather if is likely to prove of any real benefit
to thoss for whose advantage it hay been devised. I con-
sider that the measure is not ealeulated to serve the purposs
for which it is iubendad, It will be powerless to effactively
remove the oause of agricultursl indebtednesss; bub on the
contrary it will increase the burden of the agrieulfural
olagses, curtail their eredif, reduce the valus of their lands,
and make them Hable to sink deeper intw debt from which
it will not be possible for them to extricate themealves,
16 will, no Joubt, pat a stop to permanent alisnstions {rom
the sgricultural to the non-agricultural tribes, but it will
enormously inerease mortgages of agricultural lands. Those
temparary alienations, will, as'] have said befors, take the
form of perpetunl mortgages, which will prevent lsndownars
from having sny control over their property. What good
then, may I be permitted to ask, would the proposed
measore do to the agrieultural community ? It should never
be forgotten that the irresistible result of the messure will
be the creation of & large number of money-lending agrieul-
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Ape. VITUS turists who would be enabled by the power of law to
appropriate the holdings of their move indigent hrethren
ab & groatly reduced price. T mm led to apprehend that
when the measure will be in full operation there will be
mongter fehes in tho agricoliural community. who will be
encouraged by law to swallow smaller fishes. The Punjab
hitherto has gloried in a revenve-settlement which ereated,
on & large scale, & body of flourishing peasant-proprietors.
The existing laws strengthened their status and proteot-

ed their rights and privileges to
Agroullurst anddlemen.  the inealounlable benefit of the Pro-

vinee, The necessity for having
middlemen was sedulously avoided and vheir interference
woa tigicly exeluded, Under the proposed arrangements,
however, the old policy will bo reversed, and the rula of
middlemen will bo established and strengthened,

96, 1 fear thal tho majorily of peasant-propristors
in the Provinee will be reduced to the state of sorfs of
a worse characler Lhan that of serfs during the middlo
ages in Burope. They will he outively under the power
and mercy of their richer brethren. The advoeates of
the messure suppose that, if the law were to give to
the impoverished agricultuvists one final chance to re-
deem their properties and bring them back to bheir
own families, they might be anabled to save themselves
from ruin, From my cwn experience of the agrieul-
turs! conditions of the Provines, and from the know-
ledge T have of the habits and ideas of the landowners,
1 feol no hesitation in stating that the proposed measure
will not be able to attain the object in view. Under
the operstion of the proposed law the impoverishment
and wretchedness of the landowners will be incressed
snd their condition made worse than it is under $he existing
arrengements,

27. T oan coneeive of only one remedy hy which the

agriculturists may be eaved from
Agrienltural banks, their own improvidenee and utter
roin, 1f Government sees ite way
to starting agricuttural hanks or inducing the existing banks
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to advance monoy on valnable seenrity to the agrisulturists Ave. VIIO
ab a low rate of interast, real help way he vendered

to the impaverished landownors, and they may be enahled

by eurciul wanagomont lo save their propevties. Bup

the propossl tu lenve them ab lhe mercy of their own

exacting brethren of the same tribes will accentuate their

distress, and render their condition even more deserving of
commiseration than it is ab prosent.

28. I cannotignore the fact that the present legis-
Iation has been undertaken to relieve agricultural distress
in the Provines, and [ fully apprecinte the benevolent
intentions of those by whom the scheme nnder consideration
lias been framed. A good deal might be smid in favour
of the 1neasure, but the main question al issue is whether
the proposed measure is calenlated to omeliorate the
condition of the agricultural classes, For reasons I have
given before, my opinion is that the econdition of the
agriculturists would be no better. Nevertholess, no person
would be happier than T should be if I prove to he a
false prophet,

29, Striesly speaking, I have perhaps in the last por-
tion of my note transgressed thelimits of & minute of dissent
Irom the Report of Seleet Committee, and if I have done
40 the importanee and [ur reaching eoffests of the measure
under considerntion must plead my excuge,

HARNAM SINGH AHLUWALIA,

LA -~
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Aper. VIS {urists who would bo emabled by the yowor of law o
appropriate the holdings of their wore indigont brothrey
ab & greatly reduced price. T wm lol to approhend that
when the menaure will ba in full operation there will be
monster tishes in tho agricultural community. who will be
eneouraged by Jaw to swallow smaller fishes, The Punjab
hitherto haa gloried in n revenve-setilemont which created,
on s large sealo, & body of flourishing peasant.proprietors,
The existing laws streugthened their status and protect

ed their rights and privileges to
Agrculturst mddlemen. the inealeulable benefit of the Ppo.

vinee, The necessity for having
middlemen was sedulously nvoided and their interforonce
was rigicly oxeluded. Under $ho proposed arrangements,
howaver, the old poliey will bo rovorsed, and the rule of
middlemen will bo established and strongthened,

26, L fenr that the wajority of poasani-proprivtors
in the Provines will ho raduced to tho state of sorls of
a worse ehavactor shan that of serfs during the middle
nges in Buropo. They will ho entively under the power
and mercy of their richer hrothwon. Tho advoentes of
the measure suppose thal, il tho law wore to give to
the impovarished agriculturists one flnal chance to re-
deem their properties and bring thom back to their
own familios, they might be enabled to save themselves
from ruin. Hrom wy own sxperience of the sgricul-
tural conditions of the Province, and from the know-
ledye I have of the habits and idess of the landownens,
1 foel no hesitation in stating that the proposed measure
will not be able to attain the objeet in view. Under
the operation of the proposed law the impoverishment
and wretehednass of the landowners will be incressed
snd their condition made worsa than it is uoder the existiog
atrangements,

27, Lean conceive of only one remedy by whish the

agriculturists way be raved from
Agneultmal banks their own improvidence and utter
rain, I Covernment sces its way
to starting agrioultural banks or inducing the existing banks
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lo dvance money on valusblo seemvily lo the agriculturists Are. VIIO
at & low rate ol intovest, veal help may be rendered

to the impoverished landowners, and they may he snabled

by oureful wmanagemeul Lo save their properties, Bul

the propossl to leave them ab Lho wersy of their nwn

axacting brethren of the same tribes will astentnate their

digtress, and render their condition even more deserving of
commiseration than it is at prosent,

28, I cannot ignore the fact that the present legis-
lation has been undertaken to relieve agrioultural distress
in the Province, and I fully appreciate ihe hanevolent
intentions of those by whom the scheme nnder consideration
Ling been framed. A good desl wight be said in favour
of the 1nensure, bub the wain question at issue is whether
the proposed messure is caleulated to ameliorate the
condition of the agricultural elasses. For reasons I have
given befors, my opinion is that the condifion of the
ngricullurists would be no botber. Nevertheless, no person
would be happier then I should be if I prove to he a
{alse prophet.

29. Strictly speaking, Ihave perhaps in the lash por-
tion of my note tranagressed the limits of a minute of dissent
{rom the Report of Select Committes, and if 1 have done
40 the importance and fur reaching effects of the measure
under consideration must plead my excuse,

LARNAM SINGIL AHLUWALIA.
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APPENDIX VII D,

Speeoch by the Hon'ble Mr. Rivaz.

"ha Hon'Vle Mr, Rivas presented the Repori of the
Select Committee on the Bill bo smend the law rolating
to agrizullural Innd in the Punjab.  I[Te said :—" 1 think
it will be convenient if, in presenting the Report of the
Seleot Commiites on the usjal Alienation of Land Bil,
1 explain somowhat fully the alterations which wa propose
to make in its mnin provisions,

* The Bill which I introduced in this Couneil lash Sep-
tember {mpueed restrietions on permasent and temporary
slienations of land in the following wmanner, In (he firat
place, as regards permancul slienntions, that is, by sals,
gilt or exchange, the propasal in thix respeat of the Com-
mittes of Ponjab Ravenne Officors which was eonvened by
His Honour the Lieutenant (lovernor in July, 1898, was
that any permanent slionation of agricultural or pastoral
land, as defined in the Punjah Tonancy Ael, to a non-agri-
culburist, if made without the samolion of the Deputy
Commissioner of the distriet, should be void, but that obhar-
wise there should bo no retrietion on sales or other perma-
nent iransfers, 1 explained, when introdueing the Bill
that the Government of Jodia were unable to aceeph this
proposal in its entirety, because it seemed to them that to
allow permanent alienations, fres from all restriotions be-
tween so-galled agricalturists wa+ open to ohjection on two
grounds, Tirafly, beoause the definilion of ‘ agrioulburist’
88 framed by the Punjab Committee, that is, any person
who either in his own name or in the name of his agnate
ancestor was recorded as an owner of lend o as & beredi-
tary tenant in any estate ab the first Regular Settlement, or
any other praoticable definition of the term, mush neoes-
sarily inelnde numerous classes of persons who although
landholders since the early years of British rule or even
prior thereto, are primarily traders and money-lenders by
nebure and profession, and not true agriculturists in any
proper sense of the term; aod, seaundly, beeause even
the bond fide agriomltavist iv frequently also & monep-
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lender, and it wan desirable to retwin power to provent Awe, VIID
such men from buying up land in » villags where they
would come in as outsiders and constifute o foreign element
in the village-community. In modification, therefore, of
the proposal of the scheme under consideration, the Bill,
a9 introduced last Seplember, provided that all permanent
bransfers musi veceive the previons sanebion of a Revenue
Officer, but that sanesion shonld be given, as a matter of
vight, in which the Revenue Officer was satisfied that the
intending transforor was a person who was not o member
of an agrieultural tribe, or, in cases where the intending
transfaror was & member of an agricultural fribe, that
the transfer was either to an agriculturist ras defined
by the Punjab Committee) holding land as a proprietor
or oceupsncy tenasnt in the village in which the land
sold or otherwise parmanently alienated way situafed, or
to another member of the same agricultural tribe residing
in the same distriot,

“ Of these provisions we propose the following modifi-
cations. In the fiest placo, in defersnce to a strong body
of opinion on this point, we think that the sanetion of a
Rovenug Officer need not be ohtained in cases where such
sanction must be given o3 & matter of right. This was ouly
intended ag a precautionary measare, and we agres, on the
whole, with those who think that the advantage to be
gained in this respect would be outweighed by the incon-
venience whith would be caused fo those with whose free
right of permeanent alienation there iy no necessity for
interfering. In ane respeat, howevar, we propose to restrict
the free right of alienation by membars of non-agrieultural
tiribes, namely, wheu & member of such a tribe acquires land
heveafter as an ‘agriculturist’ from n member of an agri-
cultural tribe. We think it obviously necessary that
member of & non-agricultural fribe should not have the
power fo sell or otherwise pormanently aliennte without
ganotién sny land aequired uuder such conditions except
to another agriculturist in the seme village, or to a mem-
ber of an agrieultural tribe, and we propose to make provi-
sion aceordingly. Then, as vegards permanent alienativug
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App, VIID by moembery of agricaltuenl tribos, wo have boun unabls
{o nacept n suggestion which luy oon yub forward that ng
rastriction should bo placod ou sueh transfors betwoen
members of any agricuibural tribe, becawss wo think that
the widening of the mnrket of freo transfer to this extent
would ba open to the second objection which | lave wen-
tioned ag applying to unrestrieted transfor between agrioul-
burists, nawely, that the door would thus be oponed ty
the money-lender who belongs o an agriculiural friby
baying up land in & village whoro he wonld come in as
an ouisider. Ab tho samo time, we recognize the forge
of the objoction which has boen faken Lhat i [ree trang-
fora are limited too strietly to within the wame tribe, the
market, in the case of some small tribes, will be undesirably
narrowed. We propo-e therofore Lo most thiy objestion
by empowering the Toeal Governmont with {he sanction o
the Government of Indin, to group togebher, when thought
advissble, small and what may bu callod cognate tribes i
tho same disbrist or in o group of distriets and lo allow
permanent alienation without restriebion within sneh groups,

# Ag regsrds permanent alisnalions, therefors, the
scheme of the Bill, amended by the Heleol Commitice,
now gtands thus:

* Any member of a non-agricultural tribo may, without
sanction, make a permanent ulienation of land to auy per
gon, exeept in respact of any land which he acquires hore-
affer as an ‘agriculfuriet’ from a member of an agricultural
tribe. In this one case he will only be able to alienate,
exceph with the sanction of the Revenue Officer, to another
¢ agrioulburist’ in the same village or to & member of some
agrioultural tribe,

“ A member of an agricultural tribe may, without sanc-
tion, make a permanent aliemation of land to a member
of the same agrionltural tribe, or, in certain oases, to 8
member of any other agricultural tribe included in the same
group as his own tribe in the same district, or, if go notified
in a group of distriets. In all other cases, every permanent
alienation of land by a member of sn agricullural iribe
will require bhe suuation of she Revenuo Officer,
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" Wo lave vevised the definilion ol agrienliurist’ so Awrp, VIID
a4 bo suable the Tneal Government, in cuses where the ficst
Regnlar Seftloment has been made within the past thirty
years, to go baok 10 the record of some previous settlement ,
wo have amplified the definition of* land ’; we have inslwlod
" ezchanges ' in, but excluded gifts or beyueats for raligious
or charitable purposes from, the definition of ¢ permanent
alienation’ ; we hava made elear that Lhe right of usrevirietad
purchase nilowed to an © agriculturist ' as such ean only
b3 oxarciged in the actual village or villages in which he
has soyuived such stalus; aud we have also made elenr
thet the netion of a Revenue Olfficer, when granfiag or
rofusing sanction to & permancat alienation, is purely
uxeeutive, sl thit any sueh order, sanctioning an alienation
i3 nu bar to & suit on any question of title, or to any question
relating to any reversionary vight, or right of pre-omption
in a Oivil Court.

“ Aud lastly T may wention under this head that the
Paujab Goversmenl has abt present under cousideration a
Bill to amend the prosent law of pro-smption as contained
in the Punjab Laws Act, and I hope that the Dillin quos-
tion will shortly be introduced in the local Legialative
Counceil.

“ I come now to temporary slienationa of lund, that is
alienations by mesus of mortyage, leass or farm. The Hill
a9 inlroduced allowed for the fature only bwo forms of
mortgage, namely, either a usufrmotuary mortgage, with
delivery of posssssion to the morbgagee, for & maximum
period of fifteen years, and on the condition that ab the end
of the period of morfgage the mortgaged land would revert
to the mortgagor or his suecessor in inberest with the
morkgage-debt sxtinguished, or & collateral mortgage which,
in cartain circumatances, might be converted in usufructuary
mortgage of the nature just wentioned. These provisioms
were in accordence with the recommendations of the
Punjab Committes, except that the mazimum period of
mortgage was reduced from tweuby to fifbeen years.
Existing movtgages wera not inberfared with exceph
when any sueh wmorigage was by way of couditiousl
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App. VITD salo. Ln Lhoso cases, Lhe imortgage was to be uull und void,
but the Hovonue Officer was ompoweroed, un the npplieation
of either purty, to order the wmorbgagor to oxecute a frush
mortgage of the usufructuary nature just mentioned, for g
period of fifteen years, or for such less term as the Revenys
Officer might consider equitablo, We now propose thy
following modifications of these provisiony

“In the firsb place, we think that, excopt as regards
conditional sales, which ought, in our opinion, to b sbsoly-
tely prohibited, there is no reason to impose any restrictions,
whether ns to form or period, on wortgages made by any
member of a non-ngrieultural tribe to any person, or by a
member of an agricaltural tribe to & member of the same
iribe or of a tribe iu ihe ssme groap. Then, in defereace
{v the opinion expressed by a large numbor of the offisers
consulted on the Bill, we havo extended the maximum term
of usufructusry wmortgage to twenby years, as was originally
rocommended by the Pugjab Comisiblen. We alsv proposs
in adoption of n valuable suguestion made by Mr, Doue, the
present Chief Secvetary to the Punjub Government, and
suppocted by the Lieutenant-Govirnor, to allow & third
form of mortgage, whereby the mortgagor will retain an
inalienable right of cultivating osoupanay of the mortgaged
Innd s the mortgages’s tenant on payment of a fair vent
which will he determined, in cae of dispute, by a Reveaue
Oourt under the provisions of the Punjub Tenancy Act.
A mortgage in this form may be mada for any such term as
may be agreed on, but the mortgagor will only be lisble to
ejectment from his cultivating ocoeupancy if he uses the land
in an improper manuer, or, if his rent is payable in kind, if
he wilfully fails to cultivate the land, or if a decvee for an
prrear of rent has been passed against him and remsins
uneatisfled ; but even if so ejested from his cultivating
occupancy a8 & lenant, the mortgagor will refain the equily
of redemption of his proprietary right on payment at any
time of the originul mortgage-debl, Wo aluw propuse b
givs power to the Local Goveromeut to alluw other forma
of mortgage, at its diseretion, in addition to the three forms
just specified, s0 as lo permit the ume of any existing local
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kinds of 1sortgage whick aro of an tmobjestionable natuve, Aep, VIID
As regards conditionsl sales, we propose, as | huve already
mentioned, to absolutely prohibit the future use of this kind
of mortgege in respect of land owned by any class of persons
and, ag regards existing wortgages of this kind which have
been made by any member of an agricultural tribe, we
propose, in wodifioation of the provision in this respect of
the Bill as introduced, to allow the morlgagee to eleqt
aither to keep his present mortgage with this particulsr
gondition strusl out, or to apply to the Revenue Officer to
yive him instead & usufructuary or collateral mortgage in
one of the forms to be hereafter allowed by the Bill, ou sush
conditiona as to the amount of mortgage-debt and perim
of mortgage ay the Revenue Officer may consider reasonablo,
Exgept in the coses whioh I have just specified, no existing
mortgages will be interfered with in any respect.

““ As regards mortgages, therefore, the schemna embodied
in the Bill, as amended by the Select Committee, ntands
thus :

* Any momber of & non-agrionltural tribe may mortgage
his land in any form and on conditions he plenses except
by way of conditional sale. So may & mewber of sn agri-
cultural tribe whon the mortgage is to a wmember of the
same tribs, or of & tribe in the same group. But in all
other eases a mortgage by a member of an agrioultural tribe
will have to be in one of the three forms which T have
explained ot in some other form permitted by the Tweul
Uovernment.

* Existing mortgages will not be interforad with inuny
way, 6xcapt when any mortgaye which has heen made by s
member of an agricultural tribe contains a condition which
is inlended to operate by way of conditional ssle. In this
one class of esges the mortyags will be ravised or altered in
the manner I have deseribed.

"The condilions which will apply to all mortgages
wads under our proposed enactment, and thoss which may
be inseried by agresment betweon the parties, are specified
in olauses 7 and § of the Bill.  Somoeof thess gonditions |
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Are, VITD) walo. I thoso easos, tho mortgage was o be null und void,
but the Revenue Officor was empowered, un ihe appliesiion
of sither party, to order the mortgagor to executo n frosh
mortgage of the usufructuary nature just wentioned, for
period of fifteen years, or for such less torm aa the Revenge
Officer might consider eyuitable. We now propose the
following madifieations of these provisiony

“In the first place, we think that, except ns rogands
condibional sales, which oughs, in car opiuion, to be abgoly.
tely prohibited, theveis no reason to impose any restrietions,
whether a8 to form or period, on mortgages made by any
member of & non-agricultural tribv to any person, or by a
member of an agriculbural irvibe to & wmember of the same
tribe or of a tribe in tho muwme group. Then, in deference
{o the opinion expresaed by o large numbor of the offioery
sonsulted on the Bill, we havo extonded the maximum term
of usnfrucbuary morlgage o Lwoenty years, us was originally
recommended by the Panjab Commitiee, Wo also proposw
in adoption of a valuable suggestion made by Mr. Douie, the
present Chief Secretury to the Punjib (fovornmeni, and
suppocted by the Lisulenant-Ciovernor, to allow a third
lorm of marlgage, whereby the mortgagor will retain an
inalienabls right of caltivating cscupancy of the mortgayged
Innd ae the morbgagee's leuant on payment of o fair rent
which will be determined, in case of dispute, by a Revenue
Court under the provisions of the Puajab Tenancy Act.
A mortgage in this form may be wade for any such term as
way be agreed on, but the mortyagor will only be liable to
ejectment from his cultivating ocstupancy if he uses the land
in an improper manner, or, if his rent is payable in kind, if
he wilfully fails to cultivate the land, or if a deeree for an
nrrest of ront hns been passed aguinst him and remaios
unsatisfled; but even if so ejected from hiy eultivating
oscupsney 08 & tenant, the mortgagor will retain the equily
uf redemption of his propristary right on payment ab any
time of the original morbgage-debl, Wo aluo propuse to
give power to the Local Governmeut to allow other forms
of mortgage, at its diserelion, in addition lo the three forms
just specified, so a8 bo permit the use of any existing loosl
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kinda of 1nortgage which are of an nnobjeetionable nature. Ape, VIIN
As regards conditional salex, we propose, a« I have already
mentioned, to absolutely prohibit the fulure use of this kind
of mortgage in respect of land owned by any class of persons
and, as regards existing wortgages of this kind which have
been made by any member of an agricultural tribe, we
propose, in madifieation of the provision in this respect of
the Bill as introduced, to allow the mortgegee to eleot
either to keop his present mortgege with this particular
condition sbruck out, or o apply to the Bevenue Officer to
give hiin instead & usufructusry or eollatersl mortgage in
one of the forms to be hereafter allowed by the Bill, on such
eonditions as to the amount of mortgage-debt and period
of mortgage s+ the Hevenue Officer may consider reasonable,
Exaept in the cases whioh I have just ypecified, no existing
mortgages will be interfered with in any respect,

““ Ag regards mortgages, therefors, the scheme embodied
in the Bill, as amended by the Select Committes, stands
thus :

 Any member of & non-sgricuitural tribe may mortgage
his land in any form and on conditions he plesses except
by way of conditional sale. Somay a member of an agri-
cultural tribs when the morbgage is to a member of the
same tribe, or of a trihe in the same group. But in all
obher anges » mortgage by a member of an agricultural tribe
will have to be in one of the three forms whieh T have
oxplained or in soms obher form permitted by the Tocal
Government,

** Existing mortgages will not be interfered with in any
way, axeept when any mortgage which has been made by a
member of an agricultural tribe coutains a condition whieh
is intended to operate by way of conditional sale. In this
one olass of eases the mortyage will be revised or albered in
the manner I have deseribed.

*The conditions which will apply to all mortgages
made under our propossd enastment, and those which may
he ingerted by agreement batweon the parties, sro spacitied
in elauses 7 and 8 of the Bill. Someof these gonditions |
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App, VIID lave alrendy mentioned in explaining the lorms of mortgage
which will be permitted, and 1 noed only say further under
this head that in the case of term-limited usufruetuary
mortgages, the morbgagor will bo able o rodecm his land
at any time during the curroney of the mortgage on pay-
ment of the mortgage debt, or of such proportion of it as the
Revenue Officer may consider to be eguitable, and that in
no case will the mortgagor he deemed to bind himself
personally to repay the mortgage-money.

“ Aq regards leases, we have amended the provisions
under this head of the Bill as introduced by (1) ineluding
tomporary alienations of the nature of a farm in the proposed
reatrictions ; (2) exbending the maximum period of & loase
or farm 1o twenty years, and excising the condition that,
i( tho alienor dies within this period, the leaso or farm will
terminate ; (3) limiting the restrictions to casow whero the
lease or farm is by a member of an agrienliursl trihe io
person who is not & member of the same tribe or of a irihe
in the same group, Thna the restrictions on lenses and
farme are brought into harmony with those on mortgages,

 We have made provision for sllowing a person who
hag maile a temporary alienation by morlgage, loase or farm,
for less than twenty years, to make a further temporary
alienation of the samne land during the currency of the first
iransaction for o term not execeeding {(wenty years in all
but have retained the provision of the Bill ss introduced
which bars & further alienation of the same Jand during the
curtency of a mortgage, lease or farm, when the firsh tem-
porsry alienation has been made for the full term

permitted,

“ We have retained the provision which enables the
TRevenue Officer, cither of his own motion or on the applien-
{1om of the perron entitled to poscession, to ejeet a moxi-
yagee, leasee or faymer who remains in possession after (he
expiry of the lerm for which e is entitled to hold wnder
his mortgage, leare or farm.

“ Wo have also retained the provision of the Bill as
intrcduced thata permanent elienation which requires sane-
tion, but which iv mpde withoni sanetion, shall he {reated
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an & nsufrnetnary mortgage made in tho fivst form preseribad Are, VIID
by the Bill, and we have further provided that any mortgage
made by a member of an agricultural tvibe in any manner
or form not permitted by the Bill shall he rovised and alter-
wl by the Revenue Officer s as to bring il into accordance
with such form of mortgage permitted by the Bill us the
mortgagee may appest to be equitably entitled to claita,
and that suy lease or farm made by s wmember of an agri-
cultural tribe Lo & person other than a member of the same
tribe or of a tribe in the eame group for a longer term than
twenty years shall be deemed {0 have been made for only
twenty years,

** As regords the restrictiona on hypothecations of agri-
culbural produce by members of agricultural tribes which
wore ineluded in {bhoe Bill as introduced we have, in modi-
fiention of the absolute probibition of such (ransactions pro.
posed to allow nlienations or charges of this deseription to
be made for a period not exceeding one year, or in special
onses for a Jonger period with the sanction of the Revenue
Officer.

‘* We have retnined the provision which forbide the
anle of Jand in execution of deoree or order, but have so
far modified such provision as to make it applicable only to
Inud belonging to & member of an agrioultural tribe, and
we have also made clear thet the prohibition only applies
lo a deoree or order of a Clivil or Revenne Court. The
prohibition as to sale will not of course extend to temporary
alienations of land for satisfying & decres which sre made
by the Collestor when so authorized by the Civil Couri,
under Sectien 526 of the Code of Civil Progedure.

“ We have retained but amplified the elause which pro-
hihits the registration of any instrument contravening the
provisions of the Bill; we propose to preseribe that transas-
tions which require the sanction of a Revenue Officer shall
ool be entered in the resord-of-rights or in the annual
record under the Punjab Land Revenue Act until.proof of
such sanction is produced ; and we have provided for the
proceedings of Revenue Officers under the Bill being regu-
lated by the procedure of the Punjab Land Revenue Act,
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App. VIID We have also made elenr thet mabtor whish the Loeal
flovermnenl or Revenna Officers are ompowered to disposs of
under {he Bill shall be exeluded from the jurisdietion nf the
Clivil Court, and, in c1der thul all proecedings before Rovenue
Officers under the Bill may be dealt with promptly and
inexpensively, wo propose to exclude legal practitioners from
appearing in such cases.

« Tho las point which | vecd mention is that we pro-
pore na alieration in respect of the general application of
the scheme embodied in the Jill, subjeet to any territorial
or personul exemplion which the Government of India
may from time {o time make on the recommendation of
the Loeal Goverument.

“ I trust, my Lonil, that I have gueceeded in showing
thut, while the Select Commitice have 1ot altered the Bid
which Tintrodneed Jast Seplember wny any importont poki-,
of prineiple, their proposed modifications of, and additions &
mome of its provisions will havo thy ofliet of placiog th
scheme under consideration un a bropder and more elastic
basie, As regards the main object of the Bill, nawmely, l'uhe‘1
ragtriction of permanent and temporary alienations of land
by the agrienltural classes, the scheme, as it now stends,
will, as rogards sales and other permanent iransfers, while
adhering to the principle of limiting the market of unres-
iricted transfer to within the rame village community o
agricultural tribe, enable the Tocal Government to meet th
cage of any tribes which ara too small to provide any réﬂ
market of sale within the tribe, by grouping them witl
other cognate tribea within the same distriet or group o
distriets ; and a8 regards temporary alienaiions, the maxi
mum period for whish solf-redeeming usufructuary mart
gagos and leases may be made hag been extended frov
fifteen to twenty years, while another form of usufructuar
mortgage is proposed under which the morigagor s,
mortgage for any period he pleases, but on condition ¢
retaining a cultivating right of occupancy in the mortgage
land on pryment of a fair rent, and preserving his right t

rodeem the proprietary right whenever he may be ab
to do ko, " . . .
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APPENDIX VIII A.

PUNJAB ACT No. I or 1907.

PAgsED BY THE LIBUTENANT-GOVERNCR OF THE FUNIAR

1w CouNoiL.

(Received the assent of Hix Homour the Lisutenant-Governor
on the 28th Febvuwry 1907, and that of His Eucellency
the Vicaroy and Governor General on the 23th Mavoh
1907 ; the Governor-General's nesend was firsl published
n the ** Punjab Guzaties™ of the 3l May 1907.)

THE PUNJAB ALTENATION OF LAND AMENDMENT
ACT, 1907
An Aot to umend the Punjab Alienation of Land Act, 1900,
WHEREAS it iy oxpediont to amond
Prenrmble, the Punjab Alienation of lund Act,
1900 ;

1t is herehy enacted s follows :—

1. (1) This Act may ba ealled
the Pugjab Alienation of Lnnd Amond-
ment Act, 1907 ; and

(2) 1t shall como into fores at once.

Pt el and 9. (1) Sub-section (1) of section 2
amendment of sechon 2, of the said Act and the provisos there.
Act XTIT of 1900,

t) are hereby repealed.

(%) To sub-section (3) of seotion 2, the following shall
be added namely ;~—

“(f) any right ol occupanay”:

(8) Wor sub-section (4) of section 2, the following shall
be substituted, namely —

“(4) the expression ‘ parmanent alienution’ ineludes
sales, ewchanges, gifts, wills and geanty of
ogcupancy rights”:

Addition of new ehion 8. After section 2 of the unid Act,
to.4ot KR of 100, the following iy iuserled, uaumely : —

“2-A. Notwilhatunding anythiug coutained ju ssce

Applcation of Aet tu tiony 58 and 54 of the Punjab
scoioms 54 and 84, At Tousnocy Act, 1887, when a land-

XVI, 1887, . .

ford makes & claiw to exercine
the rights thoreby conferred wpuu hiw, the provi-
gione of this At shall apply thereto,”

shart titlhe and om-
mend ement

lndis
Act XV1
of 1887
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App.VIIA ol repend  and 4 (l‘) Clause (I_’) and the provisw
amendment of seclion 3 £0 section 3, sub-soction (1), of the apid

Act XN of 1900, Aet are hereby repealed.

(2) For the proviso to soction 8, sub-sestion (2), the
following shall be substituted, namely
¢ Provided that—

(1) sanotion may be given after the aet of ulienabion
in otherwise cowpleted , and

(%) sanction shall not be necessary in the cass of—

(m) = sale of & right of veeupaney by a tenant (v
his landlord, or

(b) a gill wade in good {aith for a religious or
charitable purposs, whether dnter vivos or by
will”

5. "Tha words ' publishod with the previous sanelion

of the Uovernor-Gencral in Couneil”,

Hepeal, in section 4 of the said Act, are hershy
repesled.

6. After sub-seclioy (2) o sec-
AE‘:%%{;‘?‘;T oo - gion 6 ol.’ the said Act, the following
sub-section shall be insorted, namely :—
«(3) Tho Deputy Commissioner, if he acoepls the
application of & mortgagee under sub-seotion (1)
(b), shall have power Lo (jeet the mortgagor, and
a8 against the mortgagor to place the mortgagee
in poscession.”

i 7. After sub-section (4) to see-

s mon oo ™ tion 7 of the said Act, the following
sub-seation shall be inserted, namely :—

“(B) if & mortgagor who hus applied to bthe Deputy
Commisgioner under sub-gection (3) proves to
the satisfaction of the Deputy Commissionor that

ke has paid the mortgage-deht, or such proportion

of the mortgage-daht ns the Deputy Commissionor

has determined to be equitable, or deposits with

the Deputy Commissioner tho amount of such
mortgage-dobt or of such proportion thereol, the
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redowption of the land shall be desmed Lo have App.VIEZA
taken place, and the Deputy Comwissionor whall

have power to eject the mortgages, if in possos-

sion, and, e against the mortgagee, to place the

morbgagor i possession.”

8. After sub-seetion (8)to seetion
Additon to section 4,

et XTIT of 1900, 9 of the sald A, the following sub-
seetion shall be inserted, namely :.~

“(4) When o mortgages put to his elsstion under
sub-geotion (2) agrees o accept in lieu of his
mortgage a mortgage in form (a) or in form (b)
as pormitted by section 6 for the period and for
the sum of money considered by the Depuiy
Commisgioner to be ressonable, and the mortgagor
cannot be found, or fails to appear when duly
aerved with notiee to do so, or refuses or negleets
to execute such wortgage, the Deputy Commis.
sioner shall have authority to executo sueh
mortgage on such terms as to costs as he mauy fix,
and the morfgage so exesuted shall have effect us
il it had been executed by the mortgagor The
Deputy Commissioner may for any reason which
he Jeams sufficiont set aside any an-paris proseed-
ings taken under this sub-section.”

9. After section 21 of the ssid Aok, the following |

Act XV
el Sl sotionsshll be added, namely 1

“91-A, (1) Notwithstanding anybhing eontsined in the
ol Vourt to~end capy Code of Civil Procedure or in
of dorreo or order (o Deputy sy other Act for the time being
(otatmigsionet, in fome, avery Oivil Uourt whiuh
possed & degrec or order involving (L) the permanent
alienation of bis land by a mewber of an agriculturel
tribe, or (2) the morbgage by & member of an agrieul-
ture tribe of his land when the morfgageeis nof s
member of the same tribe or of a tribs in the same
group, shall send to the Depuby Commissioner a cupy
of such dscroe or urder,
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A .
A?V~VIII A Partil  1epeal Al 5. . (I) Clnuse (b) and the provigo
mendment ol seeton & 10 seetion 3, sub-soetion (1), of the pid

X )
Act XITT ol 1000 Act ary horehy ropoalad,

(2) For the provisu to seetion 8, sub-seotion (2), the
following sall bo substitubed, namely :—
« Provided that—
(1) senction may be given nlber the act of wlicnation
is otherwise complebed ; and

{2) sanction shall not be necessary in the eass of—

(a) wsale of o right of vcenpaney by u tensut to
Lis landlord, or

(b) n gilt made in good laith for a religious or
charitable purpose, whebher inder vigvs or by
will”

5 The words * publishud with tho provious ssnetion
of the Governor-Cleneral in Couneil”,
Repedl, in soction 4 of the said Ael, nre hereby
roponlad,
6. After sub-seelion (2) o see-
(Jadeen, ol gjon G of the waid Aet, the following
gub-seetion shall bo inserted, nnmely —
#(3) Tho Depuly Commissioner, il he nceepls the
application of & mortgagae under wab-section (1)
(b), shiall have power to ¢ject the mortgagor, and
a8 agaiust the wmortgagor to place the mortgages
in possession.”

7. After sub-section (4) to see-

AJ:%({I;??';T oo™ ' tion " of the said Aet, the following
sub-section shall be inserted, namely :—

“(4) if » morgagor who has applied to the Deputy
{Jommissioner under wub-setbion (8) proves to
the satisfaotion of the Deputy Commissionor that

he has paid the mortgage-debt, or such proportion

of the mortgage-doht ns the Depuby Commiasioner

has determined to be equitable, or daposits with

tho Depuly Commiissioner the mmount of euch
worbgage-dobt ur of such proportion thercof, the
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redomption of the land shall be deemed o have App.VIIIA
taken place, and the Doputy Commissioner shall

luve power to ojest the iortgages, if in posses-

sion, and, as againsf the mortgages, to place the

worbgagor in possession,”

8. After sub-section (3) to sealion
R et . N
.\u:%girtxlfn"‘tti’uo?x Mg of the said Ak, the following sub-
seation shall be inserted, namely : —

“(4) When o mortgagee put to his eleotion under
sub-section (2) agrees to accept in len of hix
mortgage & mortgage in form (u) or in form (b)
as permitted by section 6 for the period and for
tho sum of monmey considered by the Deputy
Comumissioner to be reasonable, and the mortgagor
ennnot be found, or failsto appesr when duly
served with notice to do so, or refusesor negleets
lo execute such morbgage, the Deputy Commis-
sioner shall have authority to oxetute such
mortigage on such terms as fo coste ag he may fix,
and the mortgage so executed shall have effect as
if it had been executed by the mortgagor The
Deputy Commissioner may for any reason whic)
he deawns sufficient et aside any ex-paris prossed-
ings taken under this sub-seetion.”

0. After seckion 21 of the said Aet, the following Tudw

Set XIV
ft 4 . )
Mt of seetions 40 gegtions shall be added, namely:—. ¢ 1B

“21-A, (1) Notwithstanding auything contaived in the
Cuvil Caet to send eopy Code of Oivil Prosedure or in
of decree or oxder (o Deputy sy obher Act for the time being
Uommissionet, . TS .
iu {ores, avery Civil Court whish
passes v decrwo or order invelving (1) the permsunent
alienation of Lis land by & member of au agricultural
tribs, or (2) the mortgage by a member of an agricul-
ture tribe of his land when the mortgagesis not a
membar of the same tribe or of a tribe in the same
group, shall sond to the Deputy Commissionsr & eupy
of such dearee or order.
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App. VITEA v (3) Whon it sppowrs 10 the Deputy Commissioner (hai
o 1o e tabun b n,n).r Civil Courl  hae, either
Pepnty Usnaissionr when befors vr aftor the dale when
'I'I‘ '“':l":‘{’l‘T"' passend e jhig woabion comes into operas
) tion, presed n decroe o onder
contrary o any of Lhe provisions of his Aet, the
Deputy Commissionor may apply for the revision of
such deeree or ovder to the Court, if any, to which an
appeal would lie from such decrse or order or in which
an appesl could have buen instituted al the time when
the decree ur order was passed, or iu any obher ease to
the Chief Cuurt. And when the Gourt fiuds that such
deeres or order is conbrary bo any of bho provisions of
this Aet, it sl al'er ibso a8 to wake it consistent
with tiis Act.  Suck applieation shall bu made within
wo months of the date wpou which the Deputy Come
misgionor i informed of sueh dogroe or order,

¢ (3) Whouany such appollats Gourt pusses an order rejuct-
ingg suoh application, the Doputy Connnissioner sy,
within $wo months after tho dale upon which he i
informed of suah ordar, apply to the Chisf Courk for
rivision theroof.

* (4) Bvery Civil Court which phsses an urder on auy appli-
ention, made undor bhis seckion ghall forthwith send a
copy thereof to the Deputy Counmissioner,

() No stamp shall be required upon such applicstions, and
the provisions of the Code of Uivil Procedure a8 regards
appesls shall apply so far &s way bo to the procedure
of the Court on ressipt of such appliestion :

“ Provided that no appestance by or on behalf ot fhe
Deputy Commissioner shall be deemed necessary for
disposal of the application. ”

. e LR - e
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APPENDIX VI B.

Statement of objects and reasons.

The firsh and wost important amendment contemplated
by the present Bill is the aholition of the statutory agricul-
turist, This is effected by the repeal of seetion 2 (1) and of
sootion 3 (1) (5) and the proviso thereto,

The experience gained of the working of the Act has

shown that thers are grave objeetions to his existence,
The fundamental objection is that the so-ealled agrienlburist
is in rany cases not an agrionlturist at all, and that when
he is not a memher of a notified agrieultural tribe he
frequently bolongs to the benie class whose aequisition of the
lands of agricaltural tribeswen it is the primery and avowed
object of the Act to prevent. In every village where there
ara agriedlturists who are nob members of an agricultural
tribe, there is n standing mensce to the suceessfnl working
of the Aet. 1f a banda has held land for 30 or 40 years in
a village, he does not cease to be a bania; and if he is &
land-owner il does not follow that he is not also a maoney-
lender, There is nothing in the structure of rural society
in the Punjab to separate bunias who have held lands since
the first Regular Settlement from others. At present such
o baminis in a posdtion of grest advantage, becanse the
door olosed upon the mass of the money-lending classes is
lefb wide open to certain members of thoso classes who in
the absence of competition of their claes have better oppor-
bunities now of permanently aequiring the lands of zamindars
than they had befors the Act was pnesed.

Agriculturisls who are nok members of notified agrieul-
tural tribes will be found to helong to one or other of the
following groups, namely,~—I banias, that is village shop-
keepers, grain-dealers and money-lenders, whatever their
caste or tribe; 1I Hindu settlers who are not money-lenders
I11 village menials; and IV tribes proctising agriculbure, but
usnally having also various other avocations, sueh as trade,
money-lending, militury or viber service, and the like. The
cages of individuals fulling under groap: I, II and 11T could,
it is coneidered, be quite adequately met by the power to
sanction permanant alienations conferred on Deputy Com-
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App VIILB  misioners by mabion 3 (2) of tha Aet, As rogardy Krotpa
of persons falling under group 1V, thera i ihe power o
notify thew under seetion - of tho Aet. They Frequently
petition to be notitied, and the fuets wro examined From tjmg
to time, and if it is possible, eonsishoutly with the objeets
of the Agt they are notified aceordingly,

The inelusion of the statutory agrienlburist hag led o
grent difficnlties in the working of the Act, The status i
5 highly technical one, nud the peopla and many Bevenue
Officers have bad great ditficulty in comprehending the
exach position which he occupies under the Aet. Tn some
{listriets the records of the first Regular Settlament, or of
the Settloment fixed for the purpose of determining who
aro agriculburists, do not contain the named of the proprie.
{ors or aceapuuey tonants which vondors it diffieull to
detorniing whothor pirsons claiming the slatus aetnslly
possess i, A furlber difieulty hes been consed by the
necesity of providing the Rovonue Records whall show
details of land purchased by agrieulturists from  membors of
agricultural tribes for the parpose of chooking anbsequent
wules of the samo lond,—vide the provise to sestion 3 (1) (b)
of the Act, These diffienltios aro nob of great moment: the
voal objoctions have been staled ubove Tho statubory
ngricalturist appears to have been thy mere creature of the
fenrn with which the working of the Aet was regarded by
thase who had no real faith in its principles. Theexperience
now gained shows that those fears were not justified His
abolition is proposed not becauso the working of the Ad
ghows that he is already absorbing the lands of zamindars
but because the Aet gives him the opportunity todoso
and betaure it is a flaw in prineiple to exclude the bawiu
in » great mass of cases and admib him in » comparatively
fow on the busis of an accidentsl circumstance unconneeted
with the sirucbure of rural sceiety in the Punjab, wiz, the
date of the first Begular Settlemant.

1t is to be noted aleo that he finds mo place in tho Act
as modified inits applieation to the North-West Prontier
Provinee by Regulation [ of 1904, and the snme omissions
as sra now contemplated have begn made in tho Bundel-
kund Alienation of Land Aet (IT of 1903).
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In connection with this amendment it is intended fo App. VIUI B
repeal the provision in section 4, requiring the previous
ganction of the (Governor-General in Council before a tribe
ie notified a8 an agricultural tribe The Act is no longer
an esperiment and the Loeal Government may now be
well left to decide what tribes shall be notified. The ques-
tion bas become a purely loeal one full of local detail and
it ig thonght that the Loeal Government magy be left to
freely exercise the power of admitting tribes to the protee-
tion of the Aet. Such admissions are now the more
nacessary in consequence of the abolition of the statutory
agriculturiets

1t has been decided to inelude definitely eny right of
ocenpancy in the expression 'land’ as defined in section 2
(3) of the Act. Thisis in accordance with the judgment of
the Ohief Court, No 11, P. R, 1904, and also assimilates
the present definition {o that which has been adopted in
the Punjab Pre-smption Act, 1905, with the exeeption that
the restrictive words therein are omitted, as instances of
oceupancy rights may possibly be met with which have .
been aoquired ctherwise than under an Act of the Legis-
latura.

The definition of permanent alienation has also been
amended so aa to include grants of occupanoy rights and
gifta for religions or charifuble purposes. The former
amendment is consistent with the decision that “land’ shall
include oecupency rights, while the latter is proposed in
order to avoid & possible evasion of the Aet, In the casa
of bona fide gifte for religious or charitable purposes the
amended proviso to seetion 8 (2) provides thal sanction
thereto shall always be given. The policy of treating these
gifts in & libers] apirit and jn & menner which is likely to
be approved by popular sentiment is thus maintained,

The right of pre-emption given to & landlord in the
cuso of & transfer by his ocoupuncy tenant was expressly
saved in the Punjab Pre-emption Act, 1905, The provi.
gions of weotions 53 and 54 of the Punjab Tenaney Ast,
~1887, are not expressly saved or repesled ju the Punjab
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Alienation of Land Act, 1900, with the result that the
right given to the landlord in express terms by Statuteis
not taken awny and i nob, it is thonght, even limited by
the necessity of obtaining sanclion. 1t is not thought -
necessary b present to take awany the right, bub it s
thought necessary that the Deputy Commissioner should be
kept informed of such alienntions in order to eheck evasions
of the Act. By the seetion it is proposed to imsert as .
section 2-A, it is therefore provided that the provisions of
the Aet chall apply to these alienations notwithstanding
the provisions of sections 53 and 54 of the Tenancy At
but in the new proviso to secticn 8 (2) it is provided that
sanction shall always be given.

In the cases specified in section 13 of the Act the Deputy
Commissioner is expressly empowered to eject the person
wrongfully in possession and to place in possession the per-
son entitled to it. No sueh express provision is made in
rerpect of o mortgagee without possession who may become
entitled to an wsufructusry mortgage under section 6 (1)
{b), nor in respect of a mortgager who under sestion 7 (2)
may redeem his land. It has been thought expedient to
make i clear that » Deputy Commissioner wmay complete
the case without compelling the parties to goto another .
tribunal before those entitled to possession can enjoy it.

The power of & Deputy Commissioner should, however,
ba so limited a8 not to affect the elaims of persons other than
the parties bafore him who may have obtained possession,
Sections 6 and 7 have been amended aceordingly.

Seotion 9 haa also been amended to provide for a case
whieh has not been infrequent in practice. A mortgagee put-
to his election asks for a fresh mortgage which the mortgagor -
refuses to exeoute. Matters are then at s deadlock. The

_ mortgagor, it is true, if he refuses the help offered, might be -

left to his fate and the mortgage might be foreclosed against

. him precisely aa if seotion 9 (2) did not exist. But the .
* . refusal is generally due to ignorance and suspicion, and to
" Jenve him to his fate would be entirely to the advantage of

the mortgagee, Itis an object of the legislation to protact



( 239 )

the ignorant mortgagor and to probeet hiy heirs, and to App. VIIIB
prevent the land going from the fymily, Pawer has theve-

fore been given to the Daputy Cowmissioner to executs

the mortgage on his behalf The case only arises whore

there is a coudition intended to operate by way of condition-

alealoin » mortgage made before the commencement of

the Aet, but these will continue to ba dealt with for s

good many years to come, and tha amendment is therefore

considered advisable.

A new section has been added after seckion 21, It
follows section 27 of the Punjab Pre-emption Act and
enables » Deputy Commissioner to fake aotion in respest
of & decree or order of a Civil Court which appears lo him
to be contrary to the provisions of the Punjab Alienation of
Tand Act. It will enable a oheck to be placed on attompis,
collusive or otherwise, to evade the Aak, and provides a
remedy against mistakes of snbordinate Courts.

8. M. ROBINSON, T. GORDON WALKER,

Secratary, Legislative Counctl, Punjab, Hember,
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Alienation of Taml Act, 1000, with the vesult that g,
right given to the landlord in express terms by Statute is
not taken away and is nob, it iy thought, even limited by
the neesssity of obtaining sunetion. 16 is not thought
neeessary ol present lo take awny the right, but it §
thought vecessary that the Deputy Commissioner nhould be
kept informed of such alienabions in order to cheek evasiong
of the Ast. By the section it iy proposed to insert g
section 2-A, it is therefore provided that the provisions of
the Act thall apply to thess slienations notwithstanding
the provisions of sections 53 and 54 of the Tenaney Act,
bul in the new proviso {o secticn 8 (2) it is provided that
sanetion ghall always bo given,

Tn the enses wpecified in seclion 18 of the Act the Deputy
Commissioner i expressly empowered o cjoet tha person
wrongfully in possuesinn and Lo place in possession {he per-
son entitled to ik, No sueh oxpresy provision in made io
rorpeet of & movtgagoe withonk possession who may basome
entitled to an usnfructuary worignge under seetion 6 (1)
(b), nor in respect of 8 mortgagor who undor seetion 7 (%)
way redeom his land. Tt hay boen thought expedient to
make it clear that o Deputy Comwissioner may complete
the case without eompelling the parties to poto another
tribunal Lefore those entitled to possession can enjoy it.

The power of & Depuly Commirsioner should, howsver,
be 80 limited a8 not to affeet the ¢laims of persons olher than
the parties before him who may have obtained possession,
Sections 6 and 7 have been amended accordingly.

Seetion 9 hua also been amended to provide for a case
which has not been infrequent in practice, A mortgages put
to his olection asks for a fresh mortgsge which the mortgagor
refuses to execute. Matters are then at s deadlock. The
mortgagor, it is true, if he refuses the help offered, might be
loft to his fate and the mortgage might be foreclosed against
Jim precisely as if section 9 (2) did not exist. Bub the
rofusal is generally due to ignorance and suspicion, and to
leave him to his fate would be entirely to the advantage of
the mortgagee. It is an object of the legislation to profect
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the ignorant morigngor and to probect his heirs, aud to App. VI B
prevent ths luud going frow the fumily. Power has there-

fore been given to the Deputy Commiysioner to executs

the mortgage on his behalf Tha case only arises whare

thare is & coudition intended to operate by way of condition-

al salein a mortgage made before the commenscement of

the Act, but these will continue to be deslt with for s

good many years o coms, and the amendment is therefore

considered advisable,

A new section has been added after sscbion 21, It
follows section 27 of the Punjab Pre-emption Aet and
enables & Deputy Commissioner to teke aation in respect
of a decree or order of a Civil Court which appears to him
to be eontrary to the provisions of the Punjab Alienation of
Land Act. It will enable a check to be placed on attempts,
collusive or otherwise, bo evade the Aet, and provides a
remedy against mistakes of subordinate Courts.

8. M. ROBINSON, T. GORDON WALKER,

Seeretary, Legislative Council, Punjab, Member,
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APPENDIX VIII C.

SPEECH BY THE HON'BLE Mz, WALKER INTRODUC.
ING TIIE BILL.

The Hon'ble Mr. Gordon Walker wmoved for leave
to introduee & Bill to amend the Punjab Alienation of
Tand Act, 1900, He said :—* The Punjab Lind Alienation
Act which has been in force sinco 1900 was the vuteome
of long years of discussion,  Although it had come to he
clearly recognised that something must be done to arrest
the process of transfer of land from the agriculbural
population, there was still plenty of room for diffsrence of
opinion as to the way in which this objest was to be
attained. Even the keonoat supportors of the presont Aet
and thoss who were responsible for it might woll be
inclined to onlovtain doubly ng 6o the procise offusts of
what was fally recognisad to ho a logistlative oxporimont
of & rather rvevolubionary churebor. 7Thors was nothing
which conld give any corlnin indieation of what those
effects wore likely o be,

“ Looking baek on six years of pracbieal working of
the Act, 1 think we may safely say that it has been o
snecess beyond the expectations of its most ardeni sup-
porters, The point on which perhaps the mosb serious
apprehension was felt was thal tho Act, instoad of conferring
a benafit on the class for whose protection it was meant,
would cause serious inconvenience to them by the con-
teaction of eredit It was feaved that the money-lending
elass would not continne under the altered conditions to
meke the necomsary advances to the zamindars, and that
the latter would not be able to get along withont the
assistance of this nature on which they hed so long depend-
ed. We now know that this apprehension has not been
justified in practieal exporience. Unlimited credit has
undoubbedly been contracted, the village money-lender is
not perhaps now so keen on pressing a loan on the relustant
zamindar, and the latter may find it more diffieult to obtain
the necessary funds for reokless expenditure, but there i
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nothing whatever to show that, as  result of the Act, the App. viI e
zamindar has been hampered in his business and in his daily

lifs by the dificalty of getting ready woney when he re-

requires it. Looking at the workiny of the Act in thig direc-

tion, ib may be said that it has had & tendeney ta enfose thrift

without eausing uny general inconvenience.

“It was inevitable, considering that the present aet
wa1 in the niture of an experiment, that some defsets wonld
com3 to light in its working, That so very few defeots
have been discovered appears t» mse to demonstrate bhe
wisdow and [oresight of thosie who were responsible for
framing the mensure. The objsets of the Bill whieh I will
presently aak leave to introduce, are to effect one alieration
which may perhaps be regarded as radical, and to remove
cortain defests in  delsil which hwe made themselves
apparant,

“One very striking feabure of the Act is that, while the
non-agricultural classes nre exeloded genevally from the
powsr of acquiring {and belonging to the agricalinral elass,
this exelusion was relaxal in the case of & small portion of
the former. The relaxation was uodoubtedly due to the
approhension 1 bave slready alluded to  The ganesis of the
statutory agrioulturist may be said tohava been the result
of tha fear that undue economis inconveniense might result
from the exclusion wno iofu of the entire money-lending
vlass,

“Hxoept to the initinted the term agriculburigt would
certainly convay an erroncous impression of what it was
intended to eover, The word had come to be used in eon-
neotion with the revenue statisties of the Provinee to denote
a person whose hereditary ocoupation was not agrieultare,
bub who had acquired property in agrieultural land, We
had eome to make a distinetion for statistical purposss be-
tween those who had recently become land owners and those
who had been land-owners for some tims, The latter were
kenown o8 old agriculfurists, and it was this class in whose
favour it was decided to relax the exclusion from the power
of aoquisition, It was necessary bo draw some artificial line
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app. vizrc of distinction bebweun the two eluases of non-agrisultural
land-owners whiah we were erealing, 4.6, those on whom it
was considered dosirable to eonfor the power of nequisition
Deeanse of the fact of their huving hold land for o long time,
and those who had aequirail land more recently and were
therefore held not to be entitled to the privilega. This was
effeatod by defining in the Act an agriculiuvisi to mesn
any person who in his own name or in that of his ancestor
in the male line was recordel a3 an owner or as an oosu-
paney tenant &b the first regular setblement of his distriat.
But the framers of the Act did not goso far as to extend
the advantages which the privileged position involved to all
who eame within the definition, and section 8 (1) (b) permits
permanent alienation of land by n member of an agrioul-
tural triba only to & person who ‘holds land as an egricul-
tarist in the villlage where the land alienatod is situated.
Thus the privileged agriowliurist owed his position to two
cieumstances which might bo purely acoidental, the point
of departure in respact of the original acquisition being taken
to be the first regluar seitloment, whilo the second acsidont
was that of the noquusition having been made in the
particnlur village.

+ It was not to be expected thed a distinetion of such &
highty artificial nature would ba at once underatood even by
those directly affected, The ordinary zamindar at onee
grasped the fact that he could not in future make a perma-
nent alienation of his land except to one of his own alass;
but the privileged agriculiurist was beyond not only his
comprehension but also s » rule that of the agriculburist
himself, and it may be added, of the ordinary run of subor-
dinate officials who had to deal with the details of the work-
ing of the Ao, Owing to this and other reasons ib has
eome about that comparatively litile use has been made of
the permission to make permanent alienations to statmtory
agriculturists, while we have the broad fact that, notwith-
standing this result, the Act has hitherto worked with ail
the suceess thet could be desired, and without any of the
anticipated economis difficulties in view of which the statu-
tory agrieulburist was ereated.
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It hns thua been proved in prastics thnt the stabutory App. viire
agrienlturist is nob & necessity for the working of the
Act. Tt hos ulso been proved that tho waintenanss of this
artificial cluss is highly incinvenient, The arbitrary line
drawn by the Act as to the time befors whish the qualify-
Ing acquisition must have been made worke most irregular-
ly. Tirat regular settlomonts were effooted in the Puujsh
hetween the years 1837 and 1870, or even later. Each
olaim to be an sgriculburist requires special inquiry, and
there are many troubles and uneertainties involved in the
determination of the question, Moreover, further perman-
ent alienations by an agrioulturist alienee are subject to
special restrictions, and this involves ear-marking the areas
concerned, while there are other namerous complications
which need not be defailed, These reasons fully justify
the conclugion that * the eonfusion and trouble caused by the
introduction into the Aet of the slatutory agricullurist ave
such as would only be justified by a very mueh stronger
demonstration of the necessity and utility of the provisions
(to this effact: than hag so far been brought to notice.’

“ There iy the farther consideration of the misehievous
offects which are likely to ensue unless the statuiory
agriowlturist is eliminated, The agriculturist of the At
balongs in the grent majority of cases to the money-lend-
ing class from whose encroachments we specially desire to
protect the Punjabi peasant, and there are indieations
which clearly point to the necessity of protecting the latter
spainst the statutory agriculturist. There appears to be
every probubility that unless we interfore, considerable
quantities of land would befors long pase from the
agricultural to the privileged portion of the money-lending
class, There is the further real danger of the privileged
agricullurdst taking over the debts and mortgages of other
money-lenders who have not the favoured status and then
procesding to acquire the lands of the indebted peasents,

*1should add that when the Punjab Act was extended
to the North-West Frontier Provinee in 1004, the provisions
relating to the statutory sgriculturist were cut out.
Again, in the Bundelkhand Aet (1908), there is nothing to
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App. VI € correspomed {u the agriculiurist of our Act, while in l'mming
the Punjab Pre-emption Act, 1005, we studiously avoided
the insertion of any provisions based on tho presumption
thae the statutory sgriculburist was a permavent featura in
vur legislation.

“ For the reasons which I have detailed, not, I licpe,
at too great length in view of the importance of the matier
the general conelusion has been accopted ‘that the {ntrodue-
tion of the ugriculiurist into the legislation of 1900 was
unfortunate and the artificial provisions then inserted may
now be abrogated as being unnecesrary, inconvenient and
mischievous” The main object of the present Bill is to
give effect to that conclugion

“Tho opportunity has at the same time been taken
to provido for eertain minor alierations in the Ael which
the experience of the lant vix years has shown to be required,
There nltezaticns fall under six heads, concerning—

(4) the efteet of the Act un cceapaney rights;

(i1} the trestment of gifty for religious or charitable
purposes ;

(#44) {he anthority for nolifying agricultural tribes;

{w) the enforcemont of the provisions of the Act
regarding temporary alienations;

(v} the completion of the existing provisions regard.
ing the conversion of conditional sales into
temporary alienations ;

{vi) the relation of the Civil Courts towards the
executive in the administration of the Aet.

1 will now deal with each of these heads in the order
given.

(4) First a8 regards the question of osoupancy rights.
It was the intention of the framers of the Aet thab
provisions of the Act shonld not apply to oceupaney rights,
probably because it was thought that the Punjab Tenanoy
Act did all that was required in the direction of restricting
the alienation of such rights. In 1904, however, the Chief
Court ruled that the definition of lomd in the Act did
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include such rights, and that decision has Leon sinae asled ADD. Vi1 ¢
on Il has now beon decided to remove all further yoom

for doubt and to confirm the present practice by expressly

including oceupuney rights in the definition of land whieh

the Aot contains,

“ An obvious devige for evading for provisions of the
Act was for a member of the agrieultural class to confer
rights of oecupancy on a person in whose favour he could
not effect an alienation of proprietary rights, It bas,
therefore, bean thought advisable to inelude the grant of
oceuprney rights in the definition of permanent alienation
givon in seetion 2 (4) of the Aet, so that under section 3
such geants may, if nocessary, be prevented where the
nlieneo is not a wember of an agrieulbural tribe I should
explain, however, thul there i+ no inlenbion to prevenl bhe
Doputy Commissioner sanctioning such alienations wheve
the ohjest is bo promote apricultural development by giving
fnvourable terms to naw settlers and the like

“ Another point in conneetion with ocoupaney rights
in thab undor sections 53 and 54 of the Punjab Tenancy
Aot o landlord can elaim pre-emption in the case of a
salo of, or foreclosure of a mortgags on, a right of cccupancy.
These sectiona aflord a possible means of evading the
provisions of the Tand Alienation Act; and, while it 1s
not intended to place restrictions on the homu fids exercise
of the right of pre-emption by landlords who do not
belong to the agriculfural elass, it is considered advisable
ithat such transfers should be subjeoted to the review
of the Deputy Commitsioner, While, therefore, on the
one hand such transfers are made snbject to the provisions
of the Aeb, il is ab the eame time provided that the Deputy
(Commissioner shall spnetion trunsfere of this nature wnade
band. fids by a Lenant o his landlord (clauses 3 and 4 12)
of the Bill )

i) Gifis for weligions or vharitable  purposes,
(ifls of this nature are oxpressly eeelnded from the defini-
tion of * permanent alienation’ in the Aet av o now stands,
and here agnin there is an opening for evading the restric-
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App. VIIIC giona jmposed by the Act. 1In the Bill this matber is dealt
with on similar lines to those applied tu the purchase by
a Jandlord of cceupancy rights, 4.0, the sunction of the
Deputy Commissioner will be necessary, bub it is provided
thab sanction must be given to all bomd fide gifts of this
character,

w(iii) The permission of the Government of India has
been obtsined to a change in rospeci of the aulbority for
notifying agriculbural tribes, Seotion 4 of the Act requires
the sanction of the Governor-Genoral in Couneil befors
tribo can be notified as an agricultural tribe. The work of
notifying tribes hay been practieally completed, and the
general prineiples on which they are selected for notifieation
have been determined, so that thero is no {urther object in
requiring provious sanclion, ('lause 5 of the DIl provides
for the deletion of tho worda which wake sueh sanetion
eCEsATY.

riy) The fourth point to be noticed i one of some
considerable importanee in tho practical working of the
Agt, One of the main {oatures of the Acl was the limitation
of the period of years for which land eould be temporarily
alienated by members of agrieulturn! tribes to outeiders,
and power was given to the Deputy Commissioner to-oust
a mortgagee or lessee who remained in possession after
the expiry of the preseribed period. But two defeots or
omissions have come to light of which I will notice the
more important fivst, Where o mortgages under sjther of
the first two forms of mortgage permitted by section 8 is in
possession of the land, section 7 (3, permits the mortgagor
to redeem the land on payment of the mortgage debt or the
proportionate amount of it whieh the Deputy Commissioner
fletermines to be (ue. But if the mortgageo declined to
receive the amount due when tendered by fhe mortgagor
or to give up possession, the movigager would have to
face the troubles and ezpense involved in eivil litigation.
It is & very common oause of compluint thet a mortgagor
may be quite ready and willing to wmake the payment
necessary for redemption, or may even have made it, bu
fiuds himsell prevented from getting back his land owing



( 24 y

lo the passive resistauce of the wortgagee, It iy now pro- App. VHIC
posed (elause 7) to give the Doputy Commissioner power
to eject the movtgagee where either (1) it is proved to bis
gntisfaction that the mortgagor has paid the mortgage debtor
such proportion of it as the Deputy Commissioner finds to be
'aquimbly dus, or (2) the mortgagor tenders the amount due.

“The other defeet is of Jess importance. Where a
mortgage is without possession and the mortgagor fails to
falfil the terms of the morigage, the mortguges may apply
to the Doputy Comuwrissioner to be pub in possession, and
the Deputy Cowmis.ionar may therson determine that the
morbgagee should be put in possession for o perivd. But
the Daputy Commissioner was not at the same time given
the power of enforeing “his decision by pufting the wort-
gogee in possession. Clause 6 has heen framed to remsdy
this omission,

“(v) The fifth of these wioor points in respect of
whioh it {s proposed to remedy the defects brought to light
in the working of the Aet coneerns the mabter of mortgages
wibh condition of snle. The Act declares null and void a
condition of sale in a mortgage made after the commenee-
went of the Act. In the ease of o mortgage with condition
of sale exeouted before the commencement of the Aot the
Deputy Commissioner is empowered to put the morfgagee
to his election whether he will agree to the condition of
gale being strack out, or will acespt a fresh morbgage in one
of the authorvized forms. It has been found in & good
many cases that where the morigagee accepls the lstter
alternative further progress is sthyed owing fo the refusnl
or neglect of the morbgugor to exacute & fresh deed. The
vofasal might he due to one of severa! causes; snd iu parti-
ouler it would ohviously be to the advantage of the mort-
gagen that the mortgagor shonld refuse, if the result was
to leave the vondition of Bele effestive. It hss been con-
sidered advisable, in the interests of the mortgagor, to in-
sure thst he ehould mot suffer the consequences of his
rofusal or inagtion, end it is secordingly provided in elause 8
that, in such cireumstances, the Deputy Commissioner should
have the power to execute the deed on bebalf of the movtgagor,
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“(vs) The lash point to be noticed concerns the setion
of the Civil Courts in relation to the working of the A,
It bas been found that in o Iwrge number of eases
gubordinate Civil Courts have passed decrves (usually with
the consent of the purties), involving travefers of land in
contraventivn of the provisions of the Aet, '.L‘l}‘is is & very
insidious form of evasion, bacause the Civil Appellate Court
is seldom moved to interfere, and there inno other mesns
of putting the matter right. Hither such cases way escape
the notice of the Deputy Commissioner, or if they do come
to his notice, he finds himself helpless o intervene. It is
now proposed to provide means by which (1) the Deputy
Cominissioner ehall be kept informed by the Civil Courts of
all decrees which they pass involving transfers of land from
members of agricultural tribes to money-lenders, and
(2) he shall be in & position apart from the wishes of either
party, bo move the superior Civil Courty bo interfere, Clauee
9 of the Bill has been framed with this objest. It follows
the unalogy of section 27 of the Punjub Pro-emption At
and provides & procedure by which the Depuby Commissioner
will be able to bring before tho superior Civil Courts,
with & view to revision, any decree of a Civil Court which
appeats to him to be contrary to the provisions of the Act,

" In these romarks I have endeavoured to oxplain, as
briefly as was possible in view of the importance, the
amendments which it is proposed to introduee into the Aet.”

This motion was put and agreed to, and the Hon'ble
Mr. Gordon Wallker introduced the Bill,

The Hon'ble Mr. Gordon Walleer moved—

(1) that the Bill be referred to a Select Commities
consisting of the Hon'ble Mx. Douie, the Hon'ble
M. Shah Din, the Hon'ble Sardar Partab Smgh
the Hon'ble Malik Umar Hayat Khan, Tiwans,
and the mover, with instruetions to report by
the 10th Fabruary 1907,

(2) that the Bill be oirculated for the purpose of
eliciting opinions thereon,

Tho motions were pub and agreed to.
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APPENDIX VIII D.

Report of the Selet Commvibiee on the Bill do amend
the Punjab Alienation of Land dol, 1900,

The following Report of the Select Committee on tle
Bill to amend the Puujub Alienation of Land Aet, 1900,
wus pregented to the Council of the Lieutenant-Governor
of the Punjab for the purpose of making Laws and
Regulations, on the 21st February 1907 :—

We, the undersigned Members of the Seleet Committee,
to which the Bill to amend the Punjab Alienation of Land
Act, 1900, was referred, heve oonsidered the provisions
of the Bill and the opinions on it; and have now the
honour to submit our report, with s copy of the Bifl as
anended by us annexed thereto.

The Bill was introduced at a moeting of the Legislative
Council held at Lahore on the 25th Qctober 1906, when the
motions ivere put and agreed to—

o That the Bill be referred o a Seleet Committes
consisting of the Hon'blo Mr. Douie) the
Hon'ble Mr. Shah Din, the Hon’ble Sardar
Partsb Singh, the Hon'ble Malik Umar Hayat
Khan, Tjwana, and the mover (the Hon'ble
Mzr. Gordon Waller).

(2) 'That the Bill be cir¢ulated for tho pufpoae of
eliciting opinions thereon.

The Hon'ble Mr, Shah Din has ceased to be a Mem-
ber of the Council, and the Hon'bis Malik Umar Hayat
Khan has been unmable to attend the meeting of the
Seleet Conumittec,

We have eonsidered the opiniony vxpressed vn the
meastre, and find that the proposed abolition of the
statutory agriculturist, which is the main featurs of the
Bill, hau heen generally approved by the authorities- eon-
sulted. In the following remarks we will deal with the
other pravisions which seem bo us to require special
notiee.
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Olnuse 2 (2)—Wo have considered the question wlhe.
ther the words “any right of cecupaney " which it i
proposed to introduse as ( [} in section £ (8) of the Act aye
sufficfently wide to cover oecupaney vights whish may
be acquired otherwise than under the Punjab Tennnoy
Act, As an instance of smeh rvights muy be mentionad
the rights of Mubararidare in the Rawalpindi diviaion,
We are of opinion that ib is uanecossary to wdd to the
Ianguage used for the purpose of waking it clear that it
is intended to cover such rights,

Oluwuse 4 (2) —Wo have made an important altera-
tion in proviso (2) to sub-clause (2) of clause 4, This
proviso a3 drafted made it necessary that every («) sale
of right of oteupaney by a tenant to his landlord and (b)
gift mads for a religions or charitwble purpose shoull be
reported to the Deputy Commissioner, but that the
Deputy Commissioner's sunetion must be givan if he was
sntisfied that the transction was in fuch whaeb it pur
ported to be. This provision hag been subjected to o
good denl of eriticiam, Its objest was to insure apainst
evazions of the Act by transnction: which profossed to
be of one or other of these characters, but were not
soig fact. Weare of opinjon thal the danger of evasions
nnder (o) i8 so slight that it is quite unnecessury to resort
to the rather cumbrous expedisut proposed for the purpose
of detecting them. As regards (b), it has been suggested
to the Coramittee by the Hon'ble Sardar Partab Singh that
the provisions requiring the sanetion of the Deputy Com-
missioner o, gifts for religious purposes, though accompanied
by the condition that sanction will bo given where he is .
satiefied that thero is no abtempt to evade the provisions
of the Aet, havo aroused wome apprebension as to pos
gible interference with dhuramarth swud other donetions

.of a like chacacter, It hos also been represented that

in parts of the country the castom of milking small deatl-.
bed gifts for religious purposes is very cowmon, and thab

-1t would be vexations to require such transactions to

be veported for sanction. We do nob believe thab the
dunger is really great that the law will be ovaded to any
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extent worth mentioning by fietitious gifts for religious App. VIII D
purposes Which ave in reality sales. Under these cireum-

stances we have come to he conclusion that the proviso

goes further than is really necessary, and that it is likely

to give rise to avoidable incouvenionce and misapprehen-

sion, The praviso as altered by us dispenses with the

necessity of the Depuby Commissioner’s sanction to bong fide

alionations of classes (a) and (b).

Olawse 9.—~Exception has been taken to the provisions
{elause 9) requiring Civil Courts to send copiss of their
desraes to Deputy Commissioners and permitting the Deputy
Commissianer to intervene by applying to the Appellate
Court to revise the deoree or ordor of the original
Conrt #o a8 to bring it into conformity with the
provisions of the Aet.  We are of opinion that ample
justifieation for these exceptional provisions is to he found
in the ¢ireumatances with which we have to deal. The At
which is now under amendment was admittedly a piece
of exceptional legislation designed to eure a prest publie
ovil, It iz an undoubted fact that in cerfain parts of
the provinece the objects of the Ach have been defeated
ina laege number of cases by collusive proceedings in
which the parties asked the Civil Court to give effaet to
& aompromise which contravened the berms of the Act,
and the Civil Coueb &id give offeet to such a compromise,
baesuse it either failed to debest or aequiesesd in a violation
of the law, It is, in our opinion, right that there
g1l by o tagal methyd of eslling the attention of the
superior Courts to sach violations of the law, and that
the superior Courts shoull have powers to remedy such
illagalivies apart from the wishes of the purkies who, ex
kypothass, have .convented to the passing of desroes con.
travening the law. Wa may further poinb out that similiar ,
powers have already been taken in section 27 of Punjzb
Act II of 1006. It has been suggesled that the piwers
and procedure proposed are possibly contrary to the
provigions of existing Acte governing the powers and
procedure of the Civil Courls, and we have seeordingly
introdueed words to meet this objsction,
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App, VI D Phe Hill was publishod in I‘lng_";liuh aml Urdn in the
Punjab Guzotte of the 25th October 1906,

The alterations necessary to wive effest to our re-
commendations are indicated by italies in the Bill ag
reprinted. The amendments proposed de not in our opinion
go alter the Bill as fo require the republication,

LAHORE : } T. GORDON WALKER,

J. M. DOUIE.
The 11ih February 1907, PARTAP SINGH.
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APPENDIX VIII E.
SPEECH BY THE HON'BLE Mr. WALKER,

The Hon'ble Mr, Gordon Walker presented the report
of the Select Comumittee on the Bill to amend the Punjab
Alienation of Land Act, 1900. He said :—" This Bill was
introduced at a meating of the Council held on 2Eth October
1906 and was reforred to a Select Committes. It was at
the same time published and cireulated for the purpose of
eliiting opinions.

“In asking leave lo introduce the Bill I explained
that ita main object was the abolition of the siatutory
agrieuliwrish, while the opportunity had also been taken
to provids for certain minor alterations in the Aet which
experience of the working had shown to be required.

“Dealing with the former of these malbters, which
is the main featuro of the Bill, I explained in detail and
at considerable length the reasons which had forced
Government to tho conclusion thab, in the formation of
this artificial olnss, and the extension to them of privileges
in respect uf the aoquisition of land, a misfake had besn
made which it was necessary to remedy. I will not trouble
the Conneil with & repetition of the arguments advanced
for the purpose of establishing the conolusion then stated,
that ! the introduction of the agrieulturistinto the logisla-
tion of 1900 was unfortunabe, and that the artifieial
provisions then inserted may now be abrogated as being
unnacessnry, inconvenient and mdsohisvous,’

T am nob here concerned to defend the principles
on which the legislation of 1900 was founded. It is
fully recognized that there has throughout been a nob in-
considerable hody of public opinion which is oppased to
the Act. That must be nocepted ms & necesssry incidens
where olasy legislalion sueh as we are hers conflerned
with is undertaken; but the question involved in the
present Bill is » mmech parrower and more limited oge.
There are members and even sections of the community
who holong neither to any of the tribes notified as agri-
culturnl, nor fo the class whose profession is money-
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App.vinte lending, but who desire fo aequira land, 'Theso wsy or
may not alresdy he owners of land, As a body, they
are exclnded by the Acl of 1900 fvom the privilege
of being able to acquire land from iembers of the
sgrienltural elnss without sanction, and tha present Bl
does not concern them a8 & hody, The exception which
the Aet of 1800 created, and which it is now proposed
to nbolish, was confined to the limited class of thase
who fulfilled all thess conditions of (firstly) alveady owning
land, (secondly) coming within the norrow terms of the
definition of “agrieuliurist’ given in the Act, and (idhirdiy)
holding land as agriculburists in the villege where the land
to ba slienated is situated. 1 bave given this explanation
beeause there would appest to be & good deal of misappees
hension a8 1o tho soopo of the present Bill, and some eonfusion
beltwoen what it iv proposed Lo provide for in the Bill and
the gonern! effeats of the Act of 1900, Txeept in so far ag it
bears directly on the interests of the limited olass deseribed
above we are not now concerned with the poliay of the Aot
of 1900.

“ Tt seems only necessary 10 add that so far as this
the main featuro of the Bill is coneerned, there is practioal
unanimity of opinion nmongst the judisial and executive
authorities coneulted in favour of the abolition of the
statutory agriculturist.

“In my remarks at the time of infrodueing the Bill I
grouped the other and minor alterations in the Act of 1000,
which the Bill wes intended to effect under six hends. It
will be observad that the Select Committes have introduced
& somewhat important change with reference to (u) sales of
a right of occupaney by o tenant to his landlord, and (b) gits
for religious or charitable purposes, The Bill as introduced
provided that for all transactions of thess deseriptions the
sanction of the Deputy Commissioner should be neeessary ;
but that ssnetion should he given as & master of course
where the Doputy Commissionst was satisfed that the
transnctions wore in fact what they professsd to be. The
reagons for the shange introduced by the Sgleat Committes
are fully stated in their report; and I do not propose to



( 265 )

trouble the Council with w repetition of thew, 1 may note App,virrz
that definition of ‘ permanent aliunation’ in the Act excludes

gifts for » religions or eharitable purpose, The Select Com-

wittes have thought it proferable not to ravert to that

method of dealing with the matter, partly becsuse the

proposed trentmont i9 preferable as a matter of drafting, and

partly in order to make it more clasr ihat the exemption

from the necessity for sandiion extendy only to alienations

of this natare made bond fide and nob to sales in disguise.

* Ag regards clauses 6 and 7 of the Bill I may perhaps
be allowed to quote the opinion of the Hon’bla Chief
Judge that ‘they are the corollaries of the sections
to which they refer,’ and that there is *no objestion to
the sorollaries, the snbstantive sections being passed law,’
The object of Lhese clauses is to somplete the sections
by supplyiog an omission due to an oversight in framing
the Act. Clanse 6 is intendel to beneflt the mortgagee:
and 7, the mortgagor. The powers which they give to
the Deputy Commissioner are obviously necessary; and it is
only the result of an oversight that they were not given
in the Aok,

“(lause O of the Bill has been subjected to a good
deal of eriticiam, which is met in the report of the Select
Committae Tn view of the weight of sutharity bshind that
criticism it seems advisable that I should supplement in
some detail the reagons given by the Committee for the
vetention of the elanse,

“In inteoducing the Bill 1 refered to the circum.
gtances which wore considered sufficient lo justify the
intervention of the Deputy Commissioner even when he
might ho acting in mpparent opposition to the wishes
of those who were parties to the f{ransaction. I have
had brought io my notice aud havo had to go inte
many oasey of the elass for which it is proposed
lo provide. A member of the agriculiural elags who i
deeply involved with hi monay-lendor will often umder
presmure agree to any terms that the latier mmy dictate,
Ha is not reslly & free agent in the transactions, Owing
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App. VUL E bo the preseave to which he is subjected l.m will agree
before the Civil Court to a compromise involving the
permanent slienstion of his land, and the stvength of.
the pressure and dresd of the eouvequences are s -
grost that he dare not himself apply to the Appellate
Court for.relief. I have myself had to doal with o large
number of cases in which » Oivil Court has, without
making the veference to the Deputy Comumissioner
required by the law, given effeet by decree o a com-
promise embodying an agreement whieh admitbedly
contruvened the provisious of the Ack. In meny of these
o8 the slienor (judgmeul-doblor) has subsequently
petitioned the Deputy Commissioner to interfore on the
ground that he never acespted the comprowise, that he
did not understand the berms, or that he wus not acting
volustarily in necopting it. It is for cases of fhiv class
that we have to provide, snd I have no hesitation in
snying that tho intervention of the Deputy Commissioner
(who is the anthority responsible for the proper administra-
tion of the Aet) in the intevest of the alianor is fully
justified by the entirely excoptional eireumstances.

“An original Civil Court which passes an illogal
detree may under warning refrain from doing so again,
but that does not help the person who has suffered
by the decree, It may be strictly logical to say that
a person who has acted so foolishly as the alienors in
such cases have done must take the consequences, Bub
if the principles of the legislation of 1900 are right, &
point on which T think fow of those who have studied
the problem with any sense of responsibility, or with
& true appreciation of the issues ab stake, entertain
any doubts, there is surely ample justifioation for
the executive interveniug in cases whers the provisions
of the Act have been contravened by the Oivil Courts,
asod with o viow to preventing evasions due to the
collusion of the parties or the neglest of the Civil Courts
of original jurisdiotion. Apart from this general purpose
the immediate- object of the intervemtion would be to
probiect the alienor and his sucosssors in interest from
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the results of his folly or helplessuess; sod the form that App. VIILE
the intervention takos is, I may remark, not of interference

with the order of the Civil Court, but of n.pphcs.hmn to

superior Civil Court to interfere,

“In eonclusion [ would desire to notise the spesisl
objections which have been raised to this provision on the
grounds that it introduces an entirely new principle, that
it is at varianee with the ordinary methody of judieal
inquiry in that it allows the intervention of a third party
who has no interest in the litigation, and thet it may
Place the Court in the position of haviag itself to set up 4
oage for one party, It is also objected thab it is derogatory
bo the Civil Court to Lave to submit their decrees to the
Deputy Commissioner for correstion, These objections ave
advanced with suthority and deserve careful considers-
tion. With vegard to the lust I venture to think thab
it is perhaps » sufficient answer to repeat that the onmly
power it is proposed to give the Deputy Coramissioner
i that of moving the Appellate Courts to correct decrees
of Courts of first instance. The necossity for keeping the
Deputy Commissioner énformed of all such decrses  will
searcely be denied. As to the other objestions men-
tioned T have already exzplained in detail the exceptional
ciroumstances which have been held to justify the
departure from the ordinary methods of judieal inguiry.
It will be seon that, save in the matter of drafting,
the clause differs from section 27 of the Punjab Pre-
emption At (Il of 1905), as regards the power conferred
on the Deputy Commissioner and the procedurs, only in
this respeet that it permits the Deputy Commissioner to
apply to the Chief Court for the vevision of an Appellate
Court’s order rejecting his application. Except in this
detail the principles and procedurs sre the ssme, | have
looked through the whole literature relating to the passing
- of the Pre-emption Act; but con find in it no traces
of an objection of principle having been taken to seotion 27
by the judicial authorities consulbed. On the other band,
Ifind that in his speech on the introduetion of the Bill
at o moeting of the Council held on 19th November 1904
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Aizp.«VIIIE the Jatoc Mr. Alex.  Anderson undo  the following
observations i—

*But ko provent wistakes relating to the Alienation
of Land Act orising from the inadvertence of the Lower
Courts or the collusion of the parties it has been eoy-
siderad necessary to insert in the Bill three precautionary
provisions— '

(@) The Courts are required to snquire into and
decide certain issues of Yhelr own  motion,
whether the facts involved therein bs admitted
or ob; andto dismiss the suib if the original
gale wan made in contravention of the Alienation
Aet, or if the pre-emptor's eclaim is borred
under tho provisions of the Pre-ewption At
owing to his not being & nomber of an
u;,n'icultuml"r.ribe, nor of the vwame tribe as
the vendor, and therofore not entitled fo
claim pre-smption under cluuse 115

¢b) if the pre-empbor, though » member of an
agricutbursl bribe, 1way nob purchase withon
the sanotion of the Deputy Commissioner, he
will not be given possession of the land until
such sanction hag been granted ; and

(o) the Court is required to send to the Deputy
Commissioner & copy of every deeres granting -
pre-smption, and the Deputy Commissioner is
authorised to apply to the Appellate Court for
revision in any omsa when he considers the
requirements of the Alienation Act have been
contravened.

“These provisions will, it is believed, ensure striet
complisnce with the Aljenabtion Ach; while at the same
time they avoid sll referonces from the Civil to the
Revenue Courts during the hearing of tho oase, and they
will elso prevent all contlists as to jurisdiction, ’

“Thet was the view with rogard to the question =

of pringiple o which full prominence was given in - 1804,
Tt wos accepted without demur alike by the Judieial and.
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Revenue suthorities and way given offgot to in the Pre- App. VIH £
emption Act, ”

The Honble Mr. Gordon Walker moved that the
report bo taken into consideration.

The motion was put and agreed to,

The Hon'ble Mr, Gordon Walker moved that the Biil
»g axended by the Select Committes be passed.

The How'ble Malak Umar Hayat Khan said :—1
am emphatically of opinion that no Ack has dome or is
oalenlated to do more good to the agricultural community
of the Punjab than the Land Alienstion At It was
at the outseb feared by a fow that the Act would not
work successfully and that it would end in nothing but
the inconvenient contraction of samindars’ credit. But
time has shown that thess were imaginery fears only.
The object of the Act wesa to avert the seriously large
tranafors of land from the classes who were hereditary
owners to the money-lenders, and that object has heen
splendidly attained without contracting the zamindars’
evedit too much, The Act, however, omifted to provide
for the shutting out of those who did nob really belong
to any agrienlturel class, hut had their names in the
record-of-rights of first vegular settlement. A provision
is now being mede to remedy the defest and it is
really imperative to remove the flaw to fully realise the
abject of the Aot which is now, I believe, upiversally
considered a8 a rea! boon to the zamindars. I am quite
in accord with the Seleot Committes’s report. Although
I heve been unavoidably away from the sitting of the
Select Commlttes, yetu I have been from the very start
in favour of the Bill, and I would gladly give my opinion
for the Bill o be passed as amended.”

The Hon'ble Thekur Mahan Chand said:—I agree
to all other amendmeats and additions made in the
" Punjab Land Alienstion Act by the Bill as reported by
the Salect Committee, but a3 to the proposal of abelish- -
ing statutory sgriculturists and repealing sub-seetion (1) of
seotion 2 and clause (b) and the proviso fo secbion §, sub-
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App VIIX B gection (,1), I cannol agreo with {he view of my colleagne
tho Fon'ble Mr, Walker that tho statutory agrieulimvists
wero allowed tho privilege of acquiring lands from the
sgricultural tribes within their own villages simply beosuse
there was ¢ fear that undue oconumic inconvenienae might
result from the exelusion umo 4guw of tho entire money-
lending class’ On the contrary, I think Lhe privilega
wad granied to the agriculturists for the reasons of their
having & status somewhal equal to the members of an
agricultural tribe. The right was given only to those
who held sgricultural land for some long periods,

“Supposing that the measure hay been simply adopled
for the henefit of agrieultural firibes, it is nob rosson-
ablo why the interests and rights of the othey communities
should bo overlooked, In the fivst place tho Punjab Land
Alienation Aet with all ils Dbonefieinl effecty and success
is still an interforence with tho mole proprictary rights
of the zamindars. Secondly, it puts an undesirable
restriction which is without & precedent on the righly of the
people in general who are debarrad Jrom acqniring agri-
cultural land if they desive to lead a life of a zamindar
and invest their moncy in agricultural operations.

“Trom the spesch of 25th Ootober and from the
Statement of Objests and Rensons made by my Hon'ble
friend it is clear that the abolishing of the agriculturists
ia proposed mainly for the reasons of certain difficulties
which were caused by tho now law in preparing some
of the Reveune Records. At the same time it is ad-
mittel that in the case of these agricultariste ‘com-
peratively little use hag been made of the permission
to make permanent alionations to statutory agriculturists.
It is also montioned that while the ‘non-agricultural
clusses were excludod generally [rom the power of acquir-
ing land belonging to the agricultural classes this
oxclusion was relaxed in the case of a small portion of
the former,’ that is, non-agriculturists, Now from the
above quotations it is evilent thal only small portion
of the non-ngricultural classes were given the privilege
of nequiring land from the members of agricultural
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tribes and thet right was properly granted on the App. VIIER
grounds that those who have been holding land in the
game village since long yeara are entitled to the
rights of aoquiring it from their fellow-villagers. At the
same time it iy proved that very fow permanent alions.
tions have been offested during the time in favour of
these statubory agrioulburists. All this shows that thers
has been no abuse of the privilege up to now in the course
of the last six years. Thereforo there is no likelihood
of nny mischisvous results if agrieulturists are allowed
to be maintained in the Aet, Afl men of tho non-
sgrioultural classes cunnot bo deemed to ho monsy-lenders,
and as regardy the money-lendevs themselvas it is ndmitted
that * the village monoy-lendar is not parhaps now so keen
on pressiug a loan on the relustuut zamindar.’ Under these
oireumstances thers appears no nesessity ab all to feel so
much anxiety about the maintensnce of statutory
agrieuléurists, Tt will, no doubt, bs rather hard for the
members of & non-agriculbural elass who are somewhat in
equal position to zamiodars in the villsges if they are
deprived of the privilege whish was so justly and reasonably
gronted to them at thoe time of passing the original Aet.”

The Hon'ble Mr. Gorden Walker uaid:—"I note
with satistaction that the Hon'ble Thakur Mahan Chand
agrees to all the amendments and additions Which i is
proposed to make exoept thab for the abolition of the
statutory agriculturists, and that he recogaizes the beme-
fioial effeats and success’ of the Act of 1900, although
he qualifies his approval perhaps unintentionally by stat-
ing that it ‘puts an undesivable restriction which is
without precedent on the rights of the people in gene-
ral ote ’

#In gtating o8 I did in my remsrks on the
introduetion of the present Bill that the genesis of the
statutory ngriculturist was the result of the ‘fesr that
undue economic iunconvenience wight result from the
exclusion wno dotw of the entire money-lending class’ I
was nob giving expression merely to my own opinion. At
the time of the paseing of the Act apprehensiony wera feli
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App. VIITE  that such inconvenionse might vesult, snd it was mainly to
oot this that reaonese was had fo the compromiss, The
question i8 a4 bo whab the vensous influsncing thos
responsible for the moasurs of 1900 really wero and not ay
to what; the opinion of the Hon'ble Member or my opinion
na to those recsons may be; and I think it iv clear that the
reason given rather bhan any specinl considoration for the
wgrioultvrigt was what infinonced the desision,

# {f the Hon'ble Momher veally gained the impression
from my speech of 25th October 1906 and from the State-
went of Objeets and Reasons thal ‘the sbolishing of the
agrienlturists is proposed mainly for the reasons of certain
difficulties which wore cauynd hy the new law in preparing
some of the Revouue Records ' T ean only vay that [ mus
have sigoally failod Lo expross mny iwovaning clearly. What
T endoavoured to osbablish in my remarks on the introdue-
tion of this messure was that the ereation of the statuiory
agrioulburist was necessary, inconvendent and mischisvous,
Under the second of thoss heads 1 reforred to the difenlty
of determining in accordance with the definition of agri-
sultarist given in the Aet, whish vefors to eniries in the
sobtlement records, who came within the lorms of the
definition. T also referred to the diffieulides involved in
our having to follow areas which have been aliennted to &n
sgrioulturist for the purpose of insuring that subsequent
slenations were made only to members of agrieuitural
tribes or to other agriculturists, All this, however, hes
nothing whatever todo with “diffiulties in preparing the
Revenue Records.’

“The Hon’ble Member further observes that ‘there has
heen no abuse of the privilege np to now in the course of the
last six yomrs. Thorefors there is no likelihood of any
minchievous vesmls if sgricultuvists ave ollowed to be
maintained in the Aet’ In my remarks on she previous
agcasion, however, 1 endeavoured to explsin why it had
eome about that so little use had been made of the permis-
sion to alienate to stalutory agrieuliurists. The result has
really baen dus to the failure of both parties to realize what
the Aet permitted, and, thercfore, no conclusion can be
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drawn from what bhad occuved in the past to what the App. VIIL X
future yesults might ba. As lo the inischiet anticipated
if the stalutory agriculiurist remained in tho At I stated
the conclusion, which 1 should explain is nob a matier
of my own opinion but of that of those respounsible for the
working of the Aet that there appears to be every probability
that, unless we inlerfare, considerable quanlities of land
would before long pass frow the agicultural to the privileg-
od portion of the wmoney-lending class,

“It is guife true as olssrved by the Hon'ble Mewber
that all men of {he non-agrioultural class cannot be deemed
to be money-lenders, That is & point which I have endeavour-
od to bring out in the remarks which 1 have alresdy made
lo-day. But it would be impossible iu the eircumstances
to give effact to any such distinetion oven if it were desir-
abla to make it, while abovo all it is to remembered that
ihe objecl Lo be attained by the Legislation is to prevent
the alienstion of land by tho members of the real agricultural
tribes, which of necessily inovlves prohibition of acquisition
hy any other class.

“The speech of ihe Hon'ble Malik Umasr Hayat
Khan is & valuable confribution to the diseussion, I do
not think that there is any one whose opinion as fo lhe
offeals of the Bill is better entitled o consideration, 1
regrat that the Hon‘ble Sardar Partap Singh has bean
provented from attending to-day. We are gratefal for the
agaistance which he hay given us in Seleot Commitbee.”

His Honour the President ssid —*1 wish before put-
ting the quesiion for passing this Bill, to make a few
remarks on the working of the Punjab Land Alienation
Aok, a8 this i3 the Iast opportunity thet I shall have of
doing 4o, and the Act iy oue in the framing wnd passing of
which [ took soma shepe and whose operations L have
always watched with wpocial abbention and interess. 'The
Land Alienation Ash by basn . fores vow for really sx
years, and [ have ro hesttation in saying—snd I baso bhis
opinion u3t only on the porisdieal official reporty on the
working of tha At bibal on my ows personal enyuiries
in all patts of this peovines daring ths pub fiva yosrs—
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that tho objocts whioh 16 was intonded to offeet have besy
abiained, so for as all ovonts, with o renrkable dogroe of
guocess. Tho oppouunts of the mensiro, whon it wag undey
discussion, raised two main objeetions bo it —firstly, that
tho agricaltural elusos waonihl 1esent the restrictions whish
it was contemplatod to impuse on their rights of fres
transfor ; and secondly, thal the evedib of the agricultural
clagses would be o seriously impuired thal they would be
unable {o ruiso money in time of need for their legitimate
requirements. Experience has shown thal neither of thess
forabodiugs bas been reulized, There ean not be a shadow
of & doubt thal agricullural classes throughout the
Panjab regard the Ach with full apprecistion ss & measure
which was wolely devised for their proteciion and benefit
and which is fulfilling ils intention, and ay regards the
gontraation of eredit, tho effoet of the Acl s beon the very
desizable ono of placing u wholosvme check on regkless and
extravagond expendituro, hub there are nv indieations thal
the sgricaliursl olag-es experience diffieulty in obtaining
roasonnble Joans for nocessary purposcs; ab the same time,
the value of land which, ny was of vonrse anticipatod, wae
deprecisted for a time, has teeovered, Als, ihe nppreben-
sions which wore entoriained by some crities thab the
working of the Act would impose sn unduly heavy burden
on the distviel offieer and his revenue staff Lave proved
unfounded, The two main points which require eareful
and constaub attention are, firstly, whether the smaller and
weaker agricaltural tribes ure being expropriated under the
provisions of the Act, as they stand at present, by the
larger and more enlerprising tribes; aud secondly, thab
tribes which are not truly agrieultural and which desire to
be notified under the Act, nob for self-protection bub in
order to obtain additionsl facilities for acquiring land, are
nob admitted to the agricultural status. The necessity for
the alterations made by the Bill now under our considerstion
in the original Act has been fully explained by the Hon'ble
Momber in charge, and I have every hope that the Act will
workas successfully in the future as it has hitherto.”

On the motion being put the Hon'ble Thakur Mahan
Ohend voted againsb the passing of the Bill,
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"The Couneil divided t—
Ayes—5 Nosa—1
The Honhle Malik Umar The Hon'bla Thakur
Hayat Khan, Mahan Chand,

The Hon'ble My, Finnay,

The Hon'ble Sir David [
Masson.

The Hon’ble Mr. Donie,

The Hon'ble Mr. Gordon
Walker, J

S0 the motion was agreed to.

s

APPENDIX IX.
EXTRACT FROM THE DEVOLUTION
ACT, 1920,

(ACT No. XXXVIII OF 1920)

(Received the assent of the Governor General on the
14th September, 1920)

An act o velam the conirol in ceriain vespesis of the
Qovernor General in Oouncil over Lotal Governments and
1o tranafer to such Governments certmin powsrs now emeveia.
able by the Governor General in Oownoil.

Whereas powers of confrol are vested in the Gover-
nor General in Couneil in virtue of certein enactments and
it is expedient to relax those powers and to transfer to
Locel Governments powers under certain emactments now
exercisable by the Governor General in Oouncil ; it is hereby
onacted as follows :-—

(1) This act may be called the Devolution At
Short title, 1920.

(3) The enactmentn epecified in the First Sthedule are-

hereby amended to the extent and
Amendments of certain  in the manner mentioned in the fourth
enactments,

column thiereof,

Arr; IX,
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(8) The evactments spocified in the seoond Sehedule

Conseruentind wepeals, oo }?emby repan.lod to the extant
nentioned in the fourth  eolomy
thereof.
(4) Any sppointment, notification, ordar, seheme, rule,
form or bye-lsw made or issued, e
bariig of wiiy, o fore the commencewent of (his Agt,
i, N0 bo gy authority for the meking or
issuing of whith & new authority fs
substituted by or under this Act, shall, unless inconsistent
with this Act, be deewed o have been made or iwued by
auch new wuthority unless and until superseded by an
appointment, notification, ordor, schewe, rule, form or bye
lsw made or ivsued by such new authority.

THE TIRST SCHEDULE
(Nee Seotion 2)

Year.| No. [Short title or subjoet. Amendments,

1000 | XIIT | The Punjab Aliens- | lu seetion 24, the words
tion of Tand Ael, | “ with the previous
1900. sanction of the Go-
varnor  Qeperal in
Council”  ghall bhe
Jomit.ted.
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(1) The Redemption of Mortgages (Punjab) Act, 1918,

(Aor No. 2 or 1913),

(%) 'The Land {Conditionsl Sales), Regulation, (Bengal).
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PUNJAB ACT No II OF 1913.
The Redemption of Mortgages Ao,

(Received the assent of His Honour the Lieutenant.

Governor of the Punjab on the 8th February 1913
and that of His Bwoellency the Viceroy and

Governor-General on the jth Mareh 1913)
Whereas it is expedient to provide & summary pro-

cedure for the redemption of certain

mortgages of land n the Punjab;

Preambile,

It is hereby enacted as follows :——

I. (1) This Act may be called

Title, + The Redemption of Mortgages (Punjah)
Ad, 1913,

Fxtent, (2) It extends to the Punjab.

Linitation of seape of () It shall apply only to

Aci to certain mortgngos, morlgages of lmd__

{a) in which, whatever the morigage money, the land
mortgaged, after excluding the area of any share
in the common land of the village or of & sub-
division of the village appertaining thereto and
mortgaged therewith, does not exceed in area

30 acres; or

(b) in which, whatever the area, the principal money
secured under the mortgage does not exceed

1,000 rupees ;
Provided that it shall not apply to any morigage made
under section 6 of the Punjab Alienation of Land Act, 1900,

NOTES.

Mortgages under the Punjab Allenation of Land
Aot are exoluded from the operation of the Punjeb

Redemption of Morigage Aot.—In 1909_5‘. and B.,
Gujors and members of an sgricultural tribe 'mad? 8
wsufructuary mortgage under section 6 of the Alienstion
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etz of 1913, of Tl Act in fwvor of o Muhwjun, In 1913 the orgagors
affaetad a wosond wortgage of bhe same properly in favor
of tho applicants, Jnts, bolonging to an agrienttaral tribe
in the ssmo group ag tho morbyngors, the mortgage-deed
expressly conforring on  them w power of releeming the
first morbgage Tho secoml morbgagees applisd woder
section 7 (3) nndt (5) of the Punjab Alienation of Land Aet
to redoem the firsl mortgage, Held, that ag the proviso bo
seotion 1 of the Relomption of Mortgages Act, (No.II of
1013) excludes from ils operation mortgages made under
seotion 6 of the Alienation of Land Aeb, (Act XIII of 1900),
the former Aet was not applicabls to the case, Held further,
that as both parties fo the sceond morigage were mewmbers
of agrisultnral tribes tho terms and sups of bheir oonlract
were in no way restrietad by the provisions of the Alieuation
of Tand Act and the second morbyarasy wore congequently
ontitled to redeem vr puy off bhe fiest wortgago both uuder
the expross terws of the aoulraat nud, apart {pown that, ss an
ordinary incident of the guneral law of mortFago, vide
gackion 74 of the Tranafor of Properly Act, Sarups V.
Kundan Lol, B. B 7 of 1917, (Rev.)

2. Inthis Act, unless thereis
Defuitiond something repugnant in the subject
or context,—

(1) the expression " land " means land which is not
occupied as the site of any bullding ina town of villeage
and is occupied or let for agricultural purposes or purposes
subservient Lo agriculture or for pasture, and includes—

() the sites of buildings and other structures on
such land ;

(b) a share in the profits of an estate or holding ;

(6) any dues or any fixed percentage of the land
revenue payable by an inferior landawner to 2
superior landowner ;

(d) a right to receive rent ;
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() any right to water enjoyed by the owner or the A%t 2ef 1913
occupier of land as such ; and

(f) any right of occupancy ;

(2) the expression * Collector” shall mean the Collector
of the district in which the mortgaged property or any part
thereof is situated, and shall include an Assistant Collector
of the first grade

(3) “prescribed " shall mean prescribed by rules made
under this Act,

(3) Subject to the provisions of this Act and the rules
Appilntion_of st thereunder, the provisions of sections
'F:}:'ﬁi‘:y oy " Pinish 79, 85, 86, 87, 89, 90, 91, 92 and
T 101 of the Pumjab Tenancy Act,
1887, shall, so far as may be, apply to all proceedings of a
Collector under this Act.

4, The mortgagor or other person entitled to institute
a suit for redemption may, at any
time after the principal money hecomes
payable and before a suit for redemption is barred, present
a petition to the Collector applying for an order directing
that his mortgage be redeemed and where the mortgage
15 with possession that he be put in possession of the

Petition for redemption,

morigaged property. The petition
shall be duly verified in the manner
prescribed by law for the verification of plaints, and shall

Verifieation,

state the sum which the petitioner
declares to the best of his belief to he

due under the mortgage. The petitioner shall at the same
time deposit such sum with the Collector,

Depoit,

The petitioner shall stale in his petition such particulars
Pastioalars o be con 804 file therewith such documents as
tained in petition. may be prescribed.



Aot 2 of 1913,

(2 )

5. When the petition has been duly presented and h
Mortgagee to be - deposit has been made, the Collector
moncd. shall issue to the morigagee  suy.
mons to appear on a date to be therein specified, Every
summons shall be accompanied by a copy of the petition,
with the date of deposit endorsed thereon,

6. Where the mortgagee appears and the petitioner
Procedure when pehtion- does nol appear w!len the Pehibion is
v s absout and movtgogee  called on for hearing, the Collector
present, .

shall, unless he adjourns the proceed.
ings, make an order that the petition be dismissed, unless
the mortgagee admits the claim, in which case the Collector
shall make an order—

(@) that the mortgage be redecmed ;

(b) that where the mortgage is with possession the
mortgagor be put in posscssion of the mortgaged
property as against the mortgagee ;

(¢) that the mortgagee deposit with the Collector the
mortgage-deed, il any, if then in his possession
or power, and that it be delivered to the
petitioner ;

(d) that subject to the morigage deed, if any, being
so deposited by the mortgagee the sum in
deposit be paid to him ;

Provided that no such order shall be made inconsistent
with any condition of the mortgage whereby a season of
period of the year is fixed for redemption or for surrender-
ing possession,

7. When the petitioner appears, but the mortgagee
Provolwe when pai does not appear, wl.xen the petition is
Honer 8 seat ond called on for hearing, the Collector
shall, unless he adjourns the pro-

ceedings, enquire ina summary manner (@) whether the
petitioner is entitled to redeem the mortgaged property,
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and (b) whether the sum deposited by the petitioner is the &= 8.
sum rightly due under the mortgage,

If the Collector is not satisfied that the petitioner is
entitled to redeem, he shall dismiss the petition.

If the Collector is satisfied that the petitioner is entitled
to redeem, and that the sum deposited is the sum rightly
due under the mortgage, he shall make an order as laid
down in section 6 (a), (b), (¢) and (d) of this Act,

If the Collector is satisfied that the petitioner is entitled
to redeem, but is of opinion thata sum larger than that in
deposit is due under the mortgage, he shall fix a period not
exceeding 30 days within which the petitioner shall deposit
the difference, together with any further sum which may
be due on account of interest up to the date of deposit. If
the petitioner makes such deposit within such period or
such further period not exceeding 30 days as the Collector
may fix, the Collector shall make an order in manner
aforesaid,

If the petitioner fails to make such deposit within the
period fixed, the Collector shall dismiss the petition,

8. Where both parties appear when the petition is

called on for hearing, the Collector
Procedure  when  Dboth .
parties sre in atiendance:  shall enquite from the mortgagee
aer WTIIBOh whether he adnits that the petitioner
is entiled to redeem, whether he is willing to accept the
sum in deposit in full discharge of the mortgage debt’
and where the mortgage is with possession whether he is
“lling to surrender possession of the mortgaged property,
If the mortgagee replies in the afirmative, the Collector
all make an order as Jaid down in section 6 (a), (B), (¢)
d (d) of this Act,
If the mortgagee admits the petitioner's title to redeem,
t demands payment of a sum larger than that in deposit,
¢ Collector shall enquire from the petitioner whether he
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is willing to pay such Luger sum, and il he replieg i the
whirmative, the Collestor shall fix a period not exceeding 30
days within which the petitioner shall deposit the difference,
tagether with any {urther sum which may be due on account
of interest up to the date of deposit. 1f the petitioner
makes such deposit within such period or such further period
not exceeding 30 days as the Collector may fix, the Collector

shall make an order as laid down in  section 6 (@), (8), (o
and {d) ahove,

If the petitioner fails to make such deposit within the
period fixed, the Collector shall dismiss the petition,

9. I the mortgagee raises objection on any ground
Proceduee fn contentonn Other than the amount of the depost,
e or if the petitioner is not willing to
pay the sum demanded by the morgagee, the Collector may
either {17} for vensons to be recorded distaiss the petition, or
(1) make o summary enquiry regarding the objection raised
by the mortgagee or regarding the sum due.
10, ! an enquiry regarding any objection so raised by
the mortgagee the Collector is of
mi’j"‘:;",‘j;!;":,';";";;"i“"‘f"" opinion that il hars redemption or i’s 2
sufficient cause for not proceeding
further with the petition, he shall dismiss the petition ; but
iF he is not of that opinion, he shall, unless he dismisses the
petition under section 11, make an order as Jaid down in
section 6 (o), (), (¢) and () of this Act.

(1. 1 on enquiry regarding the sum due the Collecfor
Snquiry roganding sum S of apinion that the sum depoited
ue. is the sun rightly due under the
mortgage; he shall, unless he dismisses the petition under
section 10, make an order as laid down in section 6 (a), ()
(e), and (d) of this Act, but if he is of opinion that
a sum larger than the sum deposited should bc.de-
posited by the petitioner, he shall, unless be dismisses
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the petition under section 10, fix a period not exceeding 30 Ast20 13,
days within which the petitioner shall deposit the difference,

together with any further sum which may be due on account

of interest up to the date of the deposit. [If the petitioner

makes such deposit within such period or such further period

not exceeding 30 days as the Collector may fix, the Collector

shall make an order as laid down in section 6 (4), (b), (¢)

and (@) of this Act.

1f the petitioner {ails to make such deposit within the
period fixed, the Collector shall dismiss the petition,

12.  Any party aggrieved by an order made under
Saving  of smts to section 6, 7, 8, 9, 10or 11 of this
estublush” mights, Act may institute a suil to establish his
rights in respect of the mortgage, but, subject to the result
of such suil, if any, the order shall be conclusive,

Notwithstanding anything in this section a mortgages
against whom an ¢2-parte order under
Hettg nsile ar-parle . .
aulers or ordais of di-  section 7 has been madeor a petitioner
mugsal, e e R
whose petition has been dismissed in
default under section 6 may apply to the Collector to have
such order or dismissal set aside and the Collector may in
his discretion set aside, such order or dismissal on such
terms as Lo costs or otherwiseas he may deem fit ; provided
that the order or dismissal shall not be set aside unless notice
of the application has been served on the opposite party.

NOTES.

Declaratory sult by dispossessed mortgagee
that he is entitled to & further sum from the
mortgagor and to have it oharged on the mortgaged
property—whether competent.—Held, that & mort-
gagee dispossessed under the provisions of Panjab Aet IT of
1013 is entitled under section 12 of the Act to bring » suit
to obtain & deelaration that in addition o the sum found by
the Collector to be rightly due to bim under the mortgage
he was entitled to receive from the mortgagor a further
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Aol 1913 willing to pay such larger sum, and il he replies i he
afrmative, the Collector shall fix & period not exceeding 3)
days within which the petitioner shall deposit the difference
together with any {urther sum which may be due on acmun;
of mterest up to the date of deposit. If the petitioner
makes such deposit within such period or such further period
not exceeding 30 days as the Collector may fix, the Collector

shall make an order as laid down in section 6 (), (b}, (c)
and (d) ahove.

If the petitioner fails to make such deposit within the
period fized, the Collector shall dismiss the petition.

9. i the mortgagee raises ohjection on any ground
Provedure in conenuons OLher than the amount of the depost,
oA, or if the pelitioner is not willing to
pay the sum demanded by the mortgagee, the Collector may
either (o) for reasons to be recorded dismiss the petition, or
(b) make a summary enquiry regarding the objection raised
by the mortgagee or regarding the sum due.

10. [f on enquity regarding any objection so raised by
the mortgagee the Collector is of
e, " opinion that it bars redemption of is a
sufficient cause for not Pproceeding
further with the petition, he shall dismiss the petition ; but
if he is not of that opinion, he shall, unless he dismisses the
petition under section 11, make an order as laid downin
section 6 (a), (B), (¢) and (d) of this Act.
(1. 1f on enquiry regarding the sum due the Collector
Enquiey sogoeding sz 15 Of opinion that the sum deposited
due. is the sum rightly due under the
mortgage; he shall, unless he dismisses the petition under
section 10, make an order as laid down in section 6 (@), (),
(o), and {(d) of this Act, but if he is of opinton that
a sum larger than the sum deposited should be de-
posited by the petitioner, he shall, unless he dismisses
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the petition under section 10, fix a period not exceeding 30 4if2c iy,
days within which the petitioner shall deposit the difference,

together with any further sum which may be due on account

of interest up to the date of the deposit. If the petitioner

makes such deposit within such period or such further period

not exceeding 30 days as the Collector may fix, the Collector

shall make an order as laid down in section 6 (3), (8), (c)

and (&) of this Act.

If the petitioner {ails to make such deposit within the
period fixed, the Collector shall dismiss the petition,

12, Any party aggrieved by an order made under
Haviog  of sub to section 6,7,8,9, 100r 11 of this
eatabllsh - righs. Act may institute a suit to establish his
rights in respect of the mortgage, but, subject to the result
of such sutt, if any, the order shall be conclusive,

Notwithstanding anything in this section a mortgagee

against whom an e-parte order under
hetliug asule av-purte . ..

olewe or odars of dwe  section 7 has been madeor a petitioner

misaal, o r .
whose petition has been dismissed in
default under section 6 may apply to the Collector to have
such order or dismissal st aside and the Collector may in
his discretion set aside, such order or dismissal on such
terms as Lo costs or otherwiseas he may deem fit ; provided
that the order or dismissal shall not be set aside unless notice

of the application has been served on the opposite party.
NOTES.

Deaclaratory suit by dispossessed mortgagee
that he 18 entitled to a further sum from the
mortgagor and to have it charged on the mortgaged
property—whether competent.—Held, that a mort-
gageo dispossessed under the provisions of Punjab Ack IT of
1913 is entitled under section 12 of the Act to bring a suit
to obtain & declaration that in addition to the sum found by
the Collector to be rightly due to him under the mortgsge
he waa entitled to receive from the mortgagor & further
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A 13y i park of the worbgmge-money and to have i char

ol
on the mortgaged proparty, snd he is under no ohh;,a,ﬁm

to e for the sonsoquontinl velief.  Bulwant Rei o, Ghory,
B R 85 of 1617, Niranjan Singh . Dowan GhM‘nnDu

L L. R 8 Tah, 239, Seo also Khota Raw v, Nawez, 11, B,
4 Tah. 76,

Morignge redeemed on payment of amount
fized by Colleotor and possession given to mort.
gagor—sult by mortgagee for restoration of posses.
gion on acoount of larger amount due under the
mortgage—whather competent.—The defendant-mort.
agors applied, undar Punjab Act 1T of 1918, to the Colleator
for redowption of their land, and an order was passed fn
thair favour that possension should bo given on paymen of
Re, 1,000-0-6,  Possossion passed necordingly.  ‘The plaintif-
morbgagoos  Ohoroupon  instibubed  the  proseut suib for
rosboration of porsossion on the ground that o far lerger
sam was doo under the morlgege,  The first Court, found
that Ry, 1,987-6-6 was due to plaintitffs and that they wor
anticled to rotain possewi m until thay wers given the full
amomt. Tho deeision wan upheld by thoe lower Appellate
Conet.  Tho dofondants appoaled to the High Court, Held
that the provisiony of soction 12 of the Redemption of
Mortgages (Punjab) Aot are sufficiensly wide to allow a
Civil Court te right any wrong done by the Collestor in the
summary procoedings and if nocessary to vestore possession
of the land and that the decision of the Lower Courts was
consoquently correst. Balwant Reiw. Gheru, P. R, 85 of
1917, distinguished. Contra Lok Oband @. Hagar Khen,

', R. 98 of 1917, not Inllowed, Nizam Din v. Daulet Rom,
1, L, B, 2 Lah, 234,

Muhammadan Law-mortgage of minors pro.
perty by defasto guardian-principle of restitution
by minor plaintiff whether applicable when the
minor s the defendant, having gained possession
under the summary procedure for redemption of
mortgages,~Held, that the prineiple that & Muhammas
dan minor if Lie comes info court to challange an alienation
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made by s de facto bul nob u de jurs, guardian must before Act 20f 013,
re-outry vestore to the aliense all the benefits, that he per.

gonally hag derived from the aliination i applicable to &

suit brought under section 12 of the Redemption of Mort-

gaged Aat, by the morlgages sgainsl a minor who has

obtained poscession under the summary procedure of that

Aot Surdare v, Kawra Rum, P. B, 36 of 1918,

13. The dismissal of a petition under this Act shall
bar any further petition under this Act
by the same petitioner or his vepre-
sentative in respect of the same morigage.

14, 1f the Collector dismisses a petition under this
Act, he shall order that the sum
deposited by the petitioner be returned

No sceond petition.,

Heturn ok depost,

to him.
15. No sum deposited with the Collector by a peti-
Depowt wof o he  toner under the provisions of this Act

attnched,

shall be attached by any Couwtt or
Revenue Officer.
NOTES.

Attachment of money deposited by a mortgagor
in redemption of a mortgage in favour of judgment-
debtor—whether competent.—A mortgagor by de-
positing the mortgage money in the Conrt of the Revenue
Assistant under the provisions of Punjab Act, 1I of 1913,
bad his mortgage redeemed and had been given passestion
of the mortgaged land. A deoree-holder in exesution of his
money decres sgainst the mortgages got a portion of thia
money attached. The judgment-debtor's objection to the
offeat that in view of the provisions of Section 15 of Act Il
of 1018, the money was not attachable was sllowed by the
Courts balow, Held, that the provisions of Section 15 of Aok
I of 1018 are primarily for the protection of the person
depositing the mousy, The depositor, the mortgagor having
been given possession of the land, the money became the
property of the jadgment-debtor and was therefors attach-
able in execution of o decros against him, Mohna Mal .
Tulsi Bem, [ L R. § Lah, 14a.
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16, When the petitioner has  deposited with the
Collector the sum declared by him to
be due on the mortgage, and such sum
is accepted by the moitgagee, or is found by the Collector
to be the sum actually due, interest on the mortgage shall
cease from the date of the deposit :

Cesnttron ol fnteres(,

Where the collector finds that a further sum is due and
the petitioner deposits such further sum, interest shall cease
from the date of such further deposit :

Provided that nothing in this section shall be deemed
to deprive the mortgagee of his right to interest when there
exists a contract that he shall be entitled to reasonable
notice before payment or tender of the morigage money ;

Provided also thal where a suil is instituted under
section 12, the court may pass such order as lo interest as it
deems ft.

17. The Local Government shall have power to make
rules, consistent with this Act,, for

Power to make rules, . .
carrying out Lhe purposes of this Act,
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THE BENGAL LAND (CONDITIONAL
SALES) REGULATION, 1798.

Rrevrarioy 1 or 1798,
(Passed on the 9th January, 1798.)

A Regulation to prevent fraud and injustice in
oonditional sales of lond under deeds of Bai-bilwafa
or other deeds of the same nature

1. I hos been long a prevalent practice in the
Province of Behar to borrow money
on the mortgage and conditional sale
of landed property, under a stipulation that, if the sum
borrowed be not repaid (with or without interest) by a fixed
period, the sale shall become absolute. This species of
transfer has, T the above province, heen usually denominated
bai-bil-wafes ; and the same transaction is common in
Bengal, under an instrument termed kutoubaleh. It doubt-
less exists, alo, under deeds of the above or similar
denominations, in Orissa and Benares: and since the pro-
mulgation of the rules respecting interest contained in
Regulation XV, 1793, it has become more prevalent;
particularly in the Province of Behar, wherein instances
have occurred in which persons lending money on bai-bil-
wofa, in order to render the sale absolute, and thereby
possess themselves of the landed property of the borrower,
have denied the tender, or evaded receiving payment of the
money due to them within the period limited for the
discharge of it. In such cases, the proof of the tender falls
on the borrower ; and i he fail in the proof of it for want
of legal evidence, he is liable to lose his estate. It is neces-
sary, Lherefore, for the security of the borrower, in such
transaciions, that he should have the means of establishing
before a Court of Judicature his having tendered, or being
ready to pay, within the stipulated period, the smount due
from him to the lender ; who, if he meanto act fairly, will

Pteamt le
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Begtor 1708 also derive o benefit from a clear rule being laid dowy,
whereby it may be readily ascertained whether the borrower
was willing lo redeem his property by the payment of the
money lent upon it within the period agreed upon between
the parties, or whether, from his having omitted to perform
the conditions of such redemption, the sale is become
absolute, and the properly included therein finally trans-
ferred to the lender.  For the above purpose, and for the
prevention of other abuses in the transactions referred to,
the Governor-General in Council has passed the following
rules, to be considered in force in the Provinces of Bengal,
Behar, Orissa, and Benares, from the date of the receipt of
this Regulation by the several Courls respectively.

11, In all instances of the loan of money on bai-bil
wafo, or on the conditional sale of
Procedune fur Inncower ) .
otmuncy on eonditionst  landed property, as explained i the
arle ol fnd who desires N X
1o sodeem 1t hy paying  Preamble of this Regulation, however

lents 1
woney lor denominated, the barrower, who may

be desirous Lo redeem his land by the payment of the money
lent upon it, with any interest due thereon, within the stipu-
lated period, is at liberty, on or before the date stipulated,
either to tender and pay to the lender the amount due to
him, taking such precautions as he may think necessary to
establish such tender and payment, if evaded or denied, or
without any tender to the lender, to deposit the amount due
to him, on or before the stipulated date, in the Diwani
Adalat of the City or Zilla in which the land may be
gituated ; and the Judge receiving the sama shall furnish the
party with a written recsipt for the amount, specifying on
what date, and for whal purpose such deposit may have
been made. He shall also, at the same time, cawse a
written notice of such deposit to be delivered to the lender;
and on the application of the latter, and his surrender of the
conditional bill of sale, or showing satisfactory cause why it
cannot be surrendered, shall pay him the amount deposited,
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and take his acknowledgment, to remain among the records Bee-l ot 178
of the Courl. 'That there may be no doubt to what amount
the deposit in question is to be made, it is required to be as
follows: When the lender has not obtained possession of
the lands, the deposit is to be the principal sum lent, with
the stipulated interest thereon, not exceeding the legal rate
of twelve per cent. per annum ; or if interest be payable
and no rate has been stipulated, with interest at the estab-
lished rate of twelve per cent; but if the lender has held
possession of the land, the principal sum borrowed only need
be deposited, leaving the interest to be scttled on an adjust-
ment of the lender’s receipts and disbursements during the
period he has been in possession.  In cither case, a deposit,
made as above required, shall be considered to preserve to
the horrower his {ull right of redemption ; and if the land
be in the possession of the lender, shall entitle him to
demand the immediate recovery thereof, subject to the adjust-
ment of accounts specified in the following section. Pro:
vided, however, that il the borrower in any case shall
deposit aless sum than above required, alleging that the
sum so deposited is the total amount due to the lender for
principal and interest, after deducting the proceeds of the
lands in his possession, or otherwise, such deposit shall be
received, and nolice given to the lender as above directed ;
and if the amount so deposited be admitted by the lender,
ot be established, on investigation, to be the total amount
due to him, the right of redemption shall be considered to
have been fully preserved to the borrower, who will not,
however, in such cases, be entitled to the recovery of his
lands, until it be admitted or established that he has paid
the full amount due from him.

III. In all instances wlysrein the lender on a bye-bil-

wafa, or similar conditional sale, may

ol i‘ﬁi&".‘;‘i&f‘ Jh‘;éﬁiﬁ?i have been putin possession of the land,
of nceounts M netLwsmy, .
he 18 to neconnt tm pro-  and an adjustment of accounts may
ceols of elale consequently become necessary he-
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Beg3cE108 yeen him and the borrower, the lender, is lo account to
the borrower for the proceeds of the estate whilst in his
postession, on the principles prescribed with regard to
mortgages and interest in Regulation XV, 1793, as far as
the same may be applicable to the nature of the case, But
such part of Section X of the ahove Regulation as directs
that the mortgages therein referred to are to be considered
as cancelled and redeemed, whenever the principal sum,
with simple interest due upon it, shall have been realized
from the usufruct of the mortgaged property, or otherwise
liquidated by the mortgagee, being inapplicable to the condi-
tional sales referred to in this Regulation, it is hereby
declared not to apply thereto.

IV. A teep for the repayment of money lent on the
Teaps mot {0 G cone canditior_xal sales referred to in this
sidered logal tenderwiless  Regulation shall nol be considered a
necepled by lender,
legal tender, unless accepted as such
by the lender; the proof of which acceplance shall be the
lender's giving up the bill of sale, or giving 2 written
acknowledgment that he has reccived back the money lent
by him,

V. Nothing in this Regulation being intended to alter
Regulntion not to alter the terms of contract seltled between
contrack beiwveeh POres.  yhe parties in the transactions to which
it refers (illegal interest excepted), the several provisions in
it areto be construed accordingly ; and any question of
right between the parties is to be regularly brought before
and determined by the Courts of Civil Justice.
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THE BENGAL LAND REDEMPTION AND fetet ot
FORECLOSURE REGULATION, 1806,

Reaurarion, XVII or 1808,
(Section 7 and 8)
(Passed an the 11th September, 1806.)

4 Ragulation for enlonding to the Provines of Benares the
rala of inferast on futurs louns, awd provisions velating
thersto, eoniained in Regulation, XV, 1793 ; also Jor o
fensral extension of the period fised by Regulation I,
1798, and XXXIV, 1803, for the vedemption of morl-
goges and conditional sales of land, wnder deeds of bai-bil
wafs, Kathabala, or other similar designation,

VIL. In addition to the provisions made in the Pro-

— vinces of Bengal, Behar, Orissa and
i whialf entitle muorl. .

agar or his !‘epl'chentl\ll.llvu Benares, by Reﬁ“]ahon 1, 1798 and

{0 reddosm hofote finnl fore-  + 1
clomre, after u})plium;(;x m the ceded and cmquered provinces

e Tor o by Regulation XXXIV, 1803 forthe-

redemption of mortgages and condi-
tional sales of land under deeds of Dyedilwafa,
kutoabaleh, or any similar designation, it i hereby provided
that, when the mortgagee may have obtained possession of
the land on execution of the mortgage-deed, or at any time
before a final foreclosure of the morigage, the payment or
established tender of the sum lent under any such deed of
mortgage and conditional sale, or of the balance due, if any
part of the principal amount shall have been discharged, or
when the mortgagee may not have been put in possession
of the mortgaged property, the payment or established tender
of the principal sum lent, with any interest due thereupon,
shall entitle the mortgagor and owner of such property, or
his legal representative, to the redemption of his property,
before the mortgage is finally foreclosed in the manner
provided for by the following section ; that is to say, at any
time within one year (Bengal, Fasli, or Wallaiti sccording
tothe era current where the morigage may take place)
from and efter the application of the morigagee to the
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“Hegaot 1808 Zillah or City Court of Diwani Adawlat for foreclosing
the morigage and rendering Lhe sale conclusive, in conformity
with Section VI of this Regulation :  Provided that such
payment or tender be demly proved Lo have been made to
the lender and mottgagee or his legal 1epresentative ; or
that the amount due be deposited, within the lime above
specified, in the Diwani Adawlat of the Zillah or City in
which the mortgaged property may be situated, as allowed
for the security of the borrower and mortgagor, in such
cases by Section II, Regulation I, 1798, and Section XII,
Regulation XXXIV, 1803, the whole of the provisions
contained in which sections, as apphed therein to the
stipulated period of redemption, are declared to be equally
applicable to the cxtended period of one year, granted for
an equitable right of redemption by this Regulation,

VII. Whenever the receiver ot holder of a deed of
" Buaede o lyer MOMIE08C and conditional sale, such

or  conitiondl  vemche 1 2 : .

desrous In Tores bose moni - a1 (.ICSClllJcc‘l n Lhc .pmamblc and
goge or render condit mnal prcccdmg sections of Lhis Regulatlon,
gale absolute,

may be desirous of [orcclosing the
mortgage and rendering the sale conclusive on the expiration
of the stipulated period, or al any time subsequent belore
the sum lent is repaid, he shall (after demanding payment
from the borrower or his representative) apply for that
purpose by a writlen petition, to he presented by himself,
or by ane of the authorized Vakils of the Court, to the
Judge of the Zillah or City in which the mortgaged land or
" other property may be situated. The Judge, on receiving
such written application, shall cause the mortgagor or his
legal representative to be furnished, as soon as possible,
with a copy of it ; and shall at the same time notify to him,
" by a parwana under his seal and official signature, that if he
shall not redeem the property mortgaged in the manner
provided for by the foregoing section, within one year from
the date of the notification, the mortgage will be finally fore-
* closed and the conditional sale will become conclusive.,
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NOTES.

Date of enforaement of the Regulations in the
Punjab.~Tho whole, oxeopt such parls as relnte to interest,
of Rag. 1 of 1708 and seclions seven and cight of Reg XVII
of 1806 havo been declared to b in foree in tho Punjub by
geation 3 of The Punjab Laws Act, No, 1V of 1872, which
came into forse on the Ist day of June 1872 Gunpat v,
Futtsh Singh, P, R, 171 of 1882,

Foreclosure procedure in the Punjab prior
to enforcement of the Regulations.~Uuder the
rales which applied to the cases of wortpages by
conditional salein the Punjab prior to Lhe passing of Ach
IV of 1879, the conditionsl sale did not become absolute
owing morely to the expiration of the stipulated period.
Gurmulh Singh v, Mulle, P. B. 1 of 1881, or on the lailuse
of the mortgagor to pay interest for two yesrs from
tho dalo of the mortgage as stipulated i the deed.
Bulaki Mal v, Duni Chand, P B, 94 of 1914, but in
the easay of morlgages like Bui-bil-wafs, the wmorbgogee,
before converting his mortgage into o compleled sule, was
obliged either to bring o suil for foreclosure, or make some
sovt of raference to the Civil Court with a view o iseue
notice to the mortgagor, Sarni Malv, Mueli Dhar, P, L. R,
90 of 1914 Before the passing of Act IV of 1872,
which declared seetion 8 of Regulation XVII of 1606 in force
in the Punjab, the procedure in force was that contnined in
the Panjab Civil Code, Part II, section 6, paras 6 sad 7, and
there waq then nothing in the law of the Punjab to require
a foreclosura suit bo be instituted in s particnlar Court or
to make necessary a preliminary application to the Judge
of the district and that the order of the Tahsildar declaring
morkgags bo be foreclosed was legnl one. Ganpat v. Fatieh
Singh, P. R, 171 of 1882, An application to the Settlernent
Court by the morigagee to be recorded as absolute ownar
hall to be proper referonce in the year 1805. Suin Dis v.
Jehamgesr, P. R, 21 of 1870,

Applicability.—The Reg. XVI[ of 1806 does not
apply to.—(1) Parol conditional morigage, Gobardhan Das
v. Qokal Dus, T. L, B. 2 All. 633, (2) The case of o morf

s Sum 800
Rog, 2 of 1806
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Beg 3ol1005 gy s i which there is uo stipulated period of redowmption
but there is n coudition that the mortgnge dobb is o by
repaid in annual instalmenta awd that ou defaulb the land
ghould be deemed to have beon sold for the balanee dus gt
the timo of dofanlt. Targopal v. Bhaguwan Suhei, P, R, 7o
of 1907, (8) A mortgage wheroin thore is mentioned no
stipulated period for redemption buf thero is a condition
that on the mortgagor’s fnilure for six years to pay the
interest due on the morigage, the wmorbgagee would be
ontitled to foreclose and the mortgago would bocome a sale
for the amount of prineipal anl ths unpaid intorest. Bhag
Bingh v. Busawwa Singh, P. R, 50 of 1906, Bulaki Mal v,
Duni Chand, P. R, 94 of 1014, Iishori Mohan Roy v,
Gongs Bahw Debi, 1 L. R. 23 Cul, 228 (P.U)). Oonirg,—
Bura Mal ¢, Jowaya, 0. L R 62 of 1005 (4) Morlgages
of land offacted after the DPuonmjab Alicnation of Land
Acb ewmo into forco 4.a, the 8th June 1901 Allah
Din v. Foteh Dim, U, R, 31 of 1918, bul it wppliss to morts
gapes crented by doercos of eourt,  Almed Khan v, Mohla
Ehan, B. B. 132 of 1482, whethor the deerco for possession
has been cxeentod or nob. Subriman Dichut v. Dhavam
Naih Tewars, 3 B, L. R, 141,

Oonditional Sale.—Ileld, that an ugresnent by which
nertain cosharers promised to pay to tho other cosharer on
» cerbain date, principal and interest by way of their cons
tribution to the land revenus for the joint holding, paid by
the latter and also further agreed that, if they failed to psy
on the apecified day, their share in the land shonld thenes
forward become hin abeolute property, amounted to &
conditional sale, Ghoses Lal v. Guind Lal, 3 agra 184,
A mortgage bond by which land was mortgaged withouts
posseselon to secure a principal sum of 2000 RBa. without
“interast and which provided that if the mortgagorishould
die withia the fixed period then affer him the whole share
of Zamindari hypothecated should be considered as & com-
plete sale, wag held to be in substance a mortgage by way
of conditional sale. Hub Aliv. Wazir-un-Nissa, L L R
28 AlL 406. A sale-deed was executed subject 1o the terms of
& confemporaneous deed of agreement, wherehy the vendes
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promized io reconvey the property on payment of the uegkzomo.;'
purchage-money within  fixed time; Held, that boththe

documents must be read together ns constituting & mortgage

by way of conditional ealo, Wajid Al Kham v. Shafkat

Husain, 1. L. R, 83 All, 122:

Landed Property.—The words ‘and’ gand ‘landed
property’ are used in o very generasl way throughout the
Regulations and include house property. Ramjié v. Tirkhs,
P. R.117 of 1885, and shops, Sarné Mal v. Murli Dhar,
P. L. R. 80 of 1814, but do moi inolude incorporeal righta
eonnacted with or involving interests in land (a. . morigagea
rights), Mela Mal v. Mela Mal, P. R, 88 of 1858, or » share
in the income of shrine including ront of land and of house
property. Nazar Muhammad v. Ahsan-ul-Hag, P. L. R. 307
of 1913,

Amount due.—The words ‘ amount due’ used in the
praviso to section 7 refer o the earlier portion of the seotion
and denote the * sum lent” under the mortgage deed plus
interest due thereon if the mortgage is without possession
but do ot inalude costs of improvements chorgenble under
the deed, nor any monsy due as reabs, though that monay
wag chargeable on the esate under the deed. If the
mortgage was with possession &8 in this case the amount
required to be deposited was the sum lent under the mort-
gage; Fae-ud-Din v, Khavak Singh, P. R. 83 of 1915,

Under section 8 of Reg, XVII of 1806, o mis-siatement
in the noties of the amount dus on the morfgage does not
invalidate the notice even where the amount is stated to be
Inrger than the amount astually dus. The Regulation gives
the mortgagor & right of preserving the property and if for
reasons of his own, he doss not ehoose to avail himself of the
procedure pre:eribed by law for that purpose, he is nat
entitlod, after the year of grace has olapsed, to urge that
the sum demanded of him was larger than the sum which
was really due at the time. Barkst Rai v, 4, B. R, 01
of 1913 but see P. L, B 189 of 1814, Bishen Singh v
Indar Singh, in which it was held that o notice ia dofeetive
if it does not atate corractly the amount due.

Intorest. Iuterest.—When an intorest is due o
the mortgagee, the notite must make mention of ik
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Mehoro v. Sujo, D, R, 84 ol 1882, fakire v, Piyare Lal,
P.R. 21 of 1001, Bulandi v Fuleh Din, P, R, 57 of 1014,
but it nooed nol speeify the amount theroo{ espocinlly where
a gross amount duo is stated in addilion to the esxpression
«or the balanco due,”  Bhagirath v Nuth Mal, P, R, 105 of
1907. A demsud of inlerest moro than the wmount due
does not render the noliece tnvalid,  Buwa Dalip Singh v,
Bawa Juimael Singh, 1. L. B 134 of 1910,

Post Diem Intevest.—Under tho terms of a mort
gage decd the mortgageo obtained possession, and very
onerous condilions as to interest were laid down, The
profits amounting to Ba 100 were to bo set off against the
interest on Ra 200 only snd the remaining Ra. 400 of the
mortgage amounl was to carry interest at 18 por eent,
Further if tho mortgage monoy wag not pail within three
years tho land would there after be considored as sold.  Held,
that no inberesl should be alluwed to the mortgagoe exeopt for
the threo yours aftor which the land was {o be considered
g8 sold, thero being no indupondent eovenant as to inlerest
after that peroid. Ield, furthor, Lhat wuder iho cireum-
atances of [ho caso poat dhiem diwmagos, boing discretionsry
with the Uourt, must bo refused,  Bulnade v, Faloh Din,
PR B7 of 1014, Seo nlso Savni Mal v, Mueli Dhar, P, T, R
90 of 1814 in which it wos held that in cnses of morlgags,
post diom interesl ean Do allowod ag a matter of conbract
apart from equity. But where the interest is not made a
charge on the property morbgnged, it is nob recoverable for
more than siz years. Dost diem intevost can be given ab
conbract rato until date of payment, Bulaki Mul v. Duni
Ohand, P. R, 94 of 1014,

Oompound Imlerest,—Compound interesl on eums
gpent by the morégagec Lo protect Lhe subject of the seeuriby
or simple interest on money apent in improvements, will

not bo allowed. Kishori Mohan Roy v. Ganga Baku Debi,
1 L, R. 28 Cal. 228,

Application for foreclosure.—A mortgagee's “ ap-
plioation” for foreclosure, as the term is need in section. 7 of
Regulation XVII of 1806, means the whole transac-

tion conterplated in 8. 8. ending with the notification to the
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morfgagor: Suroop Ohandra Nag v. BonomalessPungs
' - Pundi, fott
9. W, B, 118 : %, Reg 170f 1806

Judge of Zillah Dewani Adalat.—The officer in the
Punjab who corresponds to the « Judge of the Zillah Diwasi
Adalat " mentionad in Rogulation XVII of 1806, is the
Deputy Commissioner of the Distriot. Where ia & suiv for
forelosare it appeared that the prosssdings under the above
Regrulation wore taken in the Qourt of the Judieial Assistant
Commissioner, whose powers were by the Notifieation whish
conferred them exprassed to be the powers of s Deputy
Commissioner ae defined in section 82 clause (a) and section
87 of Act XVII of 1877, keld, that as a proteeding under
seetion 8 of Regulation XVII of 1808 was not in the pature
of a civil it and 8¢ the Judicial Assisstant Commissioner
in question had not been invested generally with the powers
of & Deputy Commissioner, his Court could not be regarded
ag that of the ** Judge of the Zilla Court " for the purposes
of the Regulation. Pariab Singh v. Sirdar Harss Singh,
P. B. 55 of 1883,

Stipulated Perlod.—~The term “atipulated period”
in scction 8 of the Regulation meaus stipulated period for
redemption 4.6, the full term, on the expiry of whish the
mortgage money is payable, although the mortgages may,
on & default being made, sue to foreclose at an earlier period
under the terms of the deed, Har Gopal v. Bhaguwun Suhas,
P. R. 70 of 1907, Bulaki Mal v, Duni Ohand, P. R, 94 of
1014, Kishori Mohun Roey v. Ganga Bazhu Debi. L L, R, 28
Cal. 228, (P. C). Eubra Bibi v. Wajid Khan, 1.1, R, 16
Al 59. A morlgagee can not acquire the status of an owner
with respech to property mortgaged fo him merely ou the
breach of the terms of the confract binding the borrower
to repay at short notise, if there is no stipulated term of
redemption. Bhag Singh v. Basawa Singh, F R, 50 of 1906.

Demand.—Section 8 of Regulation XVII of 1806 con-
tamplates a previous demand of psyment of the mortgage-
monay befors the mortgages has the right of applying for
foreclosure, and the omission to make such a demand vitiates
the foreclosure proosedings altogether, the provisions of the
said ection being not merely direstory hut imparative, and
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Reg 17 of 1808 preseribing conditions procedent to 1he vight of the morbgnges
{o enforee forfoiture of the ostate of the morlgagor, whieh
procedure must be strictly followed. Premun v, Surbands,
P, R. 114 of 1885, Kirpa Ram v. Bhagwana, L, R, 106 of
1880, Wasowns Sgh v. Hura, P R, 24 of 1895, Malla v,
Rallis Rom, V. R. 71 of 1908, Ganesh Ohunder Pal v,
Shodanund Surme, 1 1. R 12 Cal. 188, Karan Singh v,
Mohan Lal, L L R 5 AIL 9. Tt in uot necessary that the
fact that & demmnd for payment was wade before the
petition for foreclosurs was presented thould appear on the
face of the proccedings; it is sufficient if the plaintiff in his
suit for possession shows that the demand was so made,
Kubra Bibi v. Wajid Ehan, 1. L, R. 16 AlL 59.

The demand need not ba for any +pecific amount. Wali
Muhammad v. Ramgi Lal, P. R, § of 1901, but it must be
offeoted aftor the period stipulaled in the proviso for redemp-
tion has expired, Sunt Simgh v. Jiwan Mal, P, B 119 of
1906, It need not iwmwediately preceds the applieaiion for
foreelosure, Gordhan Dag v. Mussammal Rukman, 1, L. R
1 Lah, 292, Conira. Chaudbri Llazare Singh 9. Mohnmmad
Khen, P. L. B, 134 of 1901 distinguished and dissented from,

Ina suit where there were several mortgagors and
the transaetion indivisible, and it was proved thal
registered letters demanding puyment were despatched
to the address of the mortgagors by pott, held, that
the' presumption that the letters ronched their desti-
nations having been duly posted snd mot 1eturmed
through the Dead Letter Office though neither obligatory
nor conclusive, being unrebutted, established sufficient
demand within the requirements of she Regulation. Fazal
Haki v. Hazard Singh, P, B, 48 of 1902,

Applioailon for foreclosure by Agent. Held,
thit the presentation of o writlen petiton under section 8,
Regulation XVI of 1803, by & person seting under & genersl
power of attorney from the holder of o deed of mortgage,
was o valid one, Lol Singh v. Grpal Das P. R, 94 of 1892,

Foreclosure of property situate in two districts
OT Provinoes,—According to scetion 8 of Regulation XVII
of 1806, where mortgage property is situate in t wo diatrists,
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an order of foreclosure relating to the whole property may Reg17ot1806
be obtained in the Court of eithor distriet. Rasmonss
Dehan v. Proukishen Daa, ¥ W, R, P. O 65, Where
& mortgage of land situsted pertly In the diatrict of
Shehjahanpare in the North-Western Provinces and pertly
in the distriet of Kheri in the provines of Qudh was made
by eonditional sale, and the mortgagee applied to the Dis
trist Court of Shahjahanpore fo forelose the mortgage
and render the conditional sale conclusive in respect of the
whole property, and that Court granted such application.—-
Beld with referance to the ruling of the Privy (ouneil in
Rag Muni Dibiah v. Prau Kishen Das, 4 Moore's L A. 302,
that, where mortgaged property is situated in two districts,
sn order of foreslosnre relating bo the whole property may
be obteined in the Court of sither district, that the circam-
stances that Oudh was in some respects s distiniot provines
from the North-Western Provinaes did not take the case out
of the operation of ihat ruling, inssmnch ss Regulation
XVII of 1808 was in foree in Oudh s well as in the North-
Waestera Provinees ab the same tima of the foreclosure procesd
ings, Surjon Singh v. Jugan Nuth Siugh, 1L R. 2 All, 813,

Form of Notifloation,—In order to obtain 5 deeree
foriforeclosure ngainst s mortgagor, the purwannsh to be
isgued by the Judge u-der seclivn 8 of Regulation XVIL of
1806 must distinetly notify to the mortgagor that if he
ghall not redeem bhe property mortgaged in the manner
provided for by Section 7 of the Regulation XviI
of 1806 within one yesr from the date of the notice
being served, the moctgage will be finally forselosed and the
conditional sale will become conclusive, Ackhar Mal v.
Hulman, P. R, 38 of 1897, Ram Chand v. Sendal Ehan,
P. R. 21 of 1903, Babwant Singh v. Ram Dag, B, B. 38 of
1908. Bulanda v. Fatsh Din, P, B. 67 of 1914, but see
Wasawa Singh v. Rury, P. R. % of 1895, Mul Rajw,
Harsa Singh, P. B 123 of 1894 iu whish tho words " in the
manner provided for in the foregoing seotivn " were held
suicient. See slso the form of the nobiee a8 confained
in the ssnctioned “Book of Civil Forms, Punjsb, 1915 "

and given on the nexb page i—
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No. 1656
IN THE (OURL OF

DINIRICY Juba ¥

iy

Notue wndin setion VU of Regulation XVIT of (404,

ron of __

e e ——n taste
1esulent ot _ _ _ aleal Patitioner
Fersus
sou of tasty
resident , tihal
DEFLNDAM,
1 PLTILION 0% 10RTOLOSUREL 01 MO BAGM LAKD
, son of
caste . Dustut
MORTGAGOR,
Whetens the abovementwoned . oo an e % the

recarven o1 holdes of n deed of moutgege nad condlbionnl anle of loumd

Vi

situaled 1w the village of

ted on the

by you (or Ly
of whom you me legnl iepresentative), wm )avowr of

md whoreas the sald,

las apphed to s comsh
under seclion VIII ol Regnlatim XVII

of 1806, tor [orecloswre of
the mortgage and lo

rendering  the  anle concluslve, n copy of lms
petition 18 herawith {urnished to you, and you are haaeby informed that vnloss

within ane year fiom. the date of 1ecaipt of this notificalion you puy or tender to
the saad__

representative the sum lent under the sad deed, 112 Rg
or the balance of the sum 1emeining undisehaaged, together with sush interest

a8 may be due theroon, or unless you pay the said sum 100 thie Court within the

above period, the meurtgage will be forenlosed and the conditional sale will become
conclusive,

or to he legal

Given under my hand snd the senl of the Oomt thiy
day of

19

Soal

Judge
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Date of Notifioation.—The date of notifiestion Regi7ot1ses:
meand the date on which the notice is served upon the
mortgagor and does not refer to the date of the parwana,
Gokal Chand v. Muhammad Munir Khan, P, R, 46 of 1904
Thaluwr Das v. Muhammad Bakheh, P. L. R. 14 of 1906,
Mul Raj v. Harsa Singh, P. B, 128 of 1804, Wasswa Singh
v. Rura, P, B, 24 of 1895, p, 99. Narender Narain Singh v,
Dwarks Lal Numder. I L. B. 3 Cal. 307 but ses conira
Surcop Ohunder Nag v. Bonomales Pundit, ¥ W, R. 116,
Jewan Mal v, Ram Singh, P. B. 36 of 1893, p. 187 in which
it wos held that the “date of notification” mesns not the
date ou which the purwannab or document of notification
is signed and sealed, but the date of its issue by the Court,
The purwannah is firs§ issued when it is handed to the paon
for delivery.

Desoription of property.—If is not essential to the
validity of & notice that it should contain the khasra and
khewat numbery of the land. Bhagirath Lal v. Nath Mal,
P. B, 105 of 1007, or any specification of the property in
vespesh of which foreclosure is sought, the worde * the
property mortgaged” being a sufficient description, hut
when the properly mortgaged consisted of 4 ghumsons
8 kanals 19 marlas together with shamilat land in propor-
tion to that ares which extended fo nearly 12 ghumaons
and the notice which had been served on the mortgagor
only deseribed the property as the area above mentioned
snd made no specific mention of the shamilat, the notice
was defective, inasmuch as it must have led the mortgagors
to think that they were in danger of only losing 4 ghumaons
and not 16 ghumsons by non-compliance with its terms,
Wazir Ohand v. Makhan P. B, 109 of 1001, Koram Jlghi
v, Bindra Bon, P. R, 17 of 1918, The notice of foresclosure
given by the mortgagee under the provisions of seotions 7
snd 8 of Reg. XVII of 1806 described the property as the
whole while only cne hall was mortgaged and contained
the words Mabligh Kaia hojawegi, Held, that the notise
wag invalid, Shambu Rom v. Jamita, B. L. K. 43 of 1514,
An omission of words deseribiug the property mortgaged in
the foreclosurs notice, iz not fatal when the property
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Regl7ol 808 mortonged is fully deseribed in the pstition. Raghu Nath
v. Rukno, P. T R. 80 of 1018,

Offteial Designation and Seal.—(a) Iu the following
oases the notices were held to be defective : ~Notice whigh
did not boenr the aeal of the Distrist Judge, Mussammat
Bokhisword v, Shibban Lal, P, R. 59 of 1912, Notice which
did not gontain the sigusture of the presiding officer,
Dharna v. Mudar Singh, 121, C. 845. Hunumnn Saran
Singh v, Bhairon Singh L L. R. 12 All. 189, Notice which
waa signed by the District Judge with his initials only.
Mussgmmat Lachkms v. Totw, P. R. 16 of 1888, Mahoro v.
Suja, P. R. 84 of 1882, Notice which bore merely the seal
of the Distriet Judge aund not his signature, Sham Singh v.
Karm, P. R. 185 of 1889 (. B.). Basdeo Singh v Matu
Din Simgh, I L. . 4 All. 276 Notice which bore the
signature of the Judge unaccompanied with bLis official
designation, Ram Ohand v. Ghulam Mubammad, F. £, 84
of 1890, Notice bearing the seal of the Court, bub signed
only by a Moonsersm, Seth ITwr Lal v, Menidspall,
3N W.R, 176. Notioe signed by tho serishtedar of the
Judge’s Court and bearing the seal of tho Courd, but not
the signature of the Judge Doma Subu v. Nathai Khan,
L L. R 18 Cul. 60. Notice signed not by the Distriet
Jodge bub by the Subordinate Judge in charge of the
cnrrent duties of the office of the Diatriet Jadge, Pirbhu
Lal v. Qangot, A. W. N. 1804, 58,

() In the following casss the motices wers held
sufioiont —Notico which bore tho gesl of the Oourt
and the initials of the Judge of the Court from which
it was issued hagwat Kuri v. Baldao R, 1. L. B. 29
All, 146, Notiee in which the official designation of
the District Judge is nol writben but is impressed
by a sal. Fakira v. Piyare Lal, P. R, 21 of 1801
Bhagirvath v. Noth Mal, P. B. 105 of 1907, Notice which
contained a wrong heading 4. & mobis b sllat dafa 8,
Regulation Satarah, 1880. Wali Muhammad v. Remgi Lal,
P.R. 50l 1901. Notiea which contained the words ¢ Die-
triet Judge' under the signature of the officer signing if,
impressed by a seal upside down. Mul Raj v. Harsu Singh,
. B. 128 of 1894. Notios in which bhe offieial designabion
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of the Judge signing is not in his hendwriting. Wali Reg17of1806
Muhammad v. Bomgi Lol, P, L. R. 1900 p. 465, A signa-
ture, however illegible to ordinary people, on & forcelosure
notice, on which is also the seal of the Court of the officer
signing, is  sufficient signature if it is meant to baa full
signature and can be racognised by those acquainted with
the particular officer’s method of signing documents. Tare
Ckand v. Ohiman, P. I, R. 8 of 1912. The mers fact that
parta of the seal of the Distrist Judge are not legible ia not
a fatal defect in a notice of foreclosurs. Nor is an ambiguity
in the specification of the date of the mortgage dead fatal,
where it is sueh that it could not heve led to any misaoncep-
tion on the part of the mortgagor, Raghu Ntk v. Bukna,
P. L. R. 80 0f1918. The notise of foreclosure, dated 6th
January 1838, wus headed. "In the Court of Mr J, C.
Brown, Distriet Judge and Deputy Commissioner”; bore
the seal, “ the Court of the Distriet Judge”; contained all
the particulsrs requived by the regulation, but was signed
*J. G, Brown, Deputy Commissioner.” The Divisionil Judge
held that the notice was defective on the ground thst the
designation * Deputy Commissioner ” instead of * Distriet
Judge,” followed the signature of the officer issuing tha
notice, Held, that, as the notice itself showed that the
officer i:suing it waa both Deputy Commissivner and District
Judge, the addition of the words * Deputy Commissioner ”
after the said officer’s signature conld not possibly lead
to the :npposition that the notice wus not iasued by the
District Judge and was & mere surplussge which did not
affeet the validity of the notice, Hira Nomd v. Chairw,
P. B, 188 of 1804,

Notioe defective.—In the folluwing cases notices
were held defeasive and invalid :—Notice which does not
correctly and sufficiently describe the various courses open
to a mortgagor under ssetion 7 of Reg. XVII of 1806.
Para Chand v. Chiman, . L. R 30£1912 Notice which does
nob state that the morbgage debi is to be ropaid within
one year from the date of the notification. Jewan Mal v,
Rum Singh, P. R. 36 of 1803, Wasawa Singh v. Rura,
P. R. 24 of 1805, Gokul Chand v. Muhammad Munir
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Roglfotlfe Fhonm, P, R, 46 of 1904. Notico which merely states that
the mortgagor must rodeem the property mortunged withiy
ane year. Mul Raj v Hurss Simgh, P. R. 128 of 1804,
Notice which does nol spoeify section 7 of the Ropulation
but marely notifios « that if you shall not redeem the gjd
property in the manner provided for in the foregoing
section of the said Rogulation” Aehhar Mal v. Hukman,
T R. 28 of 1807. Ram Ohand v. Sandal Kham, P, R, 91
of 1808, Balwani Singh v. Ram Das, B. R. 28 of 1908,
Bulando v. Fateh Din P, R 57 of 1014, Notite whioh is
insted in respect of two mortgage-deeds only one of whigh
{a in the form of n conditional sale, Jiwan Ram v. Bhani
Ram, P. W, B. 51 of 1910. Notice which merely warned the
mortgagor that if the money was not puid within one year
sud the land redeemed in the manuer provided by section
" of the Regulation, but provided noither foxr tender or
doposit in Court, Zora v Ohamdu 68,1 C. 883,

Notloe sufielent,—Notioos held fo be sufietont :—Twa
persons jointly held a mortgage, each having an equal
ghave fo it. The equity of redemplion suhsequently became
vosted solely in one of these persons. Held, that under the
circurnstances, o notice of foraslosure confined to s one-balf
ghare only of the mortgage (fssued by the mortgnges, who
had no interest in the equity of redemption) was sufficient,
Hunoomanpershad Sahoo v, Kalespershad Suhoo. W. R,
1864, 285. In n case whern the foreclosnie proceedings
are otherwise correct and regular, mere clerieal slips
on misprints in a notice ueder Bection 8 of Regulution XVII
of 1806, such as * Aot” and “Resolution™ or ** Zarlution”
for “Regulation” when the rest of it was properly
worded in all particulars cannot be held to render it
void, Jiwan Rom v. Amir Bgg. P. R, 38 of 100L
Notiee issued under the Regulation is not defestive
metely betause it was issued by one of the mortgngess, nor
does the demand of more than due interest render the notice
invalid, Dolip Swngh v. Jaimal Singh, B. L. B. 134 of
1910. Where mortgaged property is situate in two distriets,
an order mede by the Judge of one district for foreclosure
of the whols of the mortgaged property is & sufficient
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complisnce with Bengal Regulation XVII of 1806, 8. 8. Re.17oh1um
Rasmonee Debon v. Pron Kisham Dass, T W. B 66 (P C.).
Notieo, tho heading of which was wrong and incorrectly
desoribed the Regulation under which it was issued, was
held sufficient as the heading was immaterial and surplus-
age. Wuli Muhammad v. Ramji Lal, P, R, 5 of 1901,
It is not necensary that the aclual wording of 8, 8 of Reg.
XVII of 1806 be reproduced in the motiee word for word
and that the use of words ‘ pay off’ instead of * redeem’ did
nob invalidate the notica. Mussammai Sardari v. Chivangt
Lal, 28 P, B, 1901, In the ease of two deads of murtgage
the second of which was of further charge, one notice only
was held sufficient. Dimwan Abdul Hakim v. Heri Lal,
P, W. R 62 of 1508, ;

Fresh Notice.—~Where the notice of foreslousre was
duly served on the mortgagor, no subsequent transfer of the
property, whether voluntary or involuntary could affet tho
validity of the notice, or impose on the mortgegee any new
obligation in the way of eausing a fresh notice to ba ssrved
ou the purchaser Jamin Ali v, Hossein 4l 2 Agra 14, 11,
1817, Muhunt Jyvam Gir, v. Rajo Kvishen Kishors Chand, 8
Agra, 307. A mortgagee, having issued notice of for: closure
on the mortgagor, sllowed bim six monthe’ time in which
to redeem, shortly before tho expiry of the year of
grace, The wmortgagor died, snd the morigagee sued
to recover the property. Held, that fresh notice of fore-
closure on the legal representative of the mortgagor was
not necesgary, the requirements of the law in bhe issue of the
notice and the expiry of the year of grace having heen
complied with Busloor Rahim v. Abdullsh, 10 W. R 859,
Where & mortgage becomes foreclosed and the mortgagee
abstains from enforcing his right and allows the morigager
#n extension of time, it in not necessary that & fresh notice
should be served, Brijo Mohwa Sulputly v Budhe Mohan Dev.
20 W.R. 178, Defendant mortgaged certain land to plaintiff
by s deed of conditionsl sale, dated 2lst February 1870,
seeuring payment of a loan of Bs, 200 in fonr years, On
15th June 1874, plaintiff applied to the Deputy Comumnissioner
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Beotol1sig for notice bo issne Lo defendant, nuder soubion 8 of Regulation
XVIIof 1806, On 15th Joly IS74 an seknowledyement of
sorvige of noties and copy of plaintiff's upplication, purport.
ing to bo signed by the defendanl, wan Blod with the
proteedings. On 4th Octobar 1875 pluintiff filed n enil
for possession before the Assistant Commisioner, On 111}
Qctober 1875, the Deputy Comumssioner. on the defen-
dant’s petitioning bim, granted six wonths’ further grace
for payment of the money. This order was possed ex-parte,
On 26th November 1875 the Assistant Commissioner, with
reference to the Deputy Commissioner's order, dismissed the
plaintifi*s suit as premature. On 81st May 1876 plaintiff
applied to have his case restored 6o the file, us the further
time allowed by the Deputy Commis-ioner had expired,
This was done and he obtained o deeree. Held, that the
issue of & second notice under Rogulation XVII of 1806 was
not necessary, the order of the Deputy Commissioner dated
11th Qctober 1875 granting extension of time having been
pussed without any legal authority, HNalloh v, Sudn Dilta,
PR, 76 of 1877,

Copy of the Applleatlon.~A morlgnges failing
to fulfil one of the two aonditions preseribed by Regnlation
XVII of 1808, 8. 8, i.6., furnishiog the mortgagor or his logal
reprosentative with o copy of his applieation lo forecluse,
ean not be sald to be in a position to foreclose. Sumies
Bum Jama v, Modoo Mylee 20 W R, 363, Fotteh v. Soin
Ditla, P. R, 76 of 1877, Gugan v. Rup Bom, P. R
139 of 1882, Pohle Mal v, Rukne, P, B. 82 of 1883
Madho Pershad v. Gojadhar, I L. R, 11 Cal. 11L
but see Suligram Tewaras v. Beharee Misser, W.R. 1864,
36 in which the omission of the conrt to send with a
notice of foreclosure & copy of the wortgagee’s petition as
required by seetion 8 Regulation XVIIof 1800, was held to
be not such an irvegularity as made void the forealosure in &
eage where, subsequent to the issue of the notice, the mort-
gayor continued to live in the neighbourhood of the
property, and the mortgagee erested buildings on it ond
used it 8a his own, without ohjection or elaim on the part of
the mortgagor.
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" Bervioe. (1) {roof of service—Whers in & suit by & Begtd 140
conditional vendes for possession after foreclosnre, ervice of
notico is denied by the mortgagor or his representative, it is
ineambont on the former to prove such service independently
of the copy of the foreclosure proceedings. Sooklmun v.
Ohooramun, 1 Agra, 172, The servics of the noties should
be evidenced by the clearesb proof, and should be in all cases,
if not personal, at least such as to leave no doubt im the
mind of the Court that the noties itself must have reashed
the hands or come to the knowledge of the mortgagors,
Syud Eusuf Al v. Mussit, Asumioonissa. W. R 1864, 49,
Where the evidence fell short of proof that a copy of
such application was served with the purwaznah of the
Judge, held, thut such failure of proof was fatal to the
plaintiff's suit to recover possession of the mortgaged pre-
wiees after the expirstion of the yesr of grace, The
Bunk of Hindustan, Ching and Japun v. Shoreshs buln
Debee. 1. L. R, 2 Cal. 311, Tiis for the mortgagee to prove
that the foreclosure notice was duly served upon the mort-
gagor. From the foob that the record of the foreclosure
proveedings is burnt or that nothi B, including the fore-
clogure notice had been destroyed and from the documents
in nathd A, it appesred that a noties had been ordered to
be issued to the mortgagor and that the latter had attended
the Distriet Court when Judge passed the order * Parties
present, defendans had hbeen thoroughly warned that
within one year he should bave the land redeemed, there-
after no excuse will ba listened to,” it can not be presumed
that the notive issmed to the mortgagor had been served
upon him or that it complied with all the requirements of
procedure a8 laid down in section 8 of the Regulation.
Sochet Singh v. Dial Singh, . R. 46 of 1007, Pammu
Nond v. Thikhu, P. W, R. 121 of 1916, Munshi Rum
v, Naurangs, 72 1. C. 575, The finding of the District
Judge in the foreclosure proceedings that notice has
been duly given to the mortgagor is nob even prima
fagie evidence of the provisions of the Regulation having
heen complied with, the gervice of tho petition for
foreclosure snd the notice in the form preseribed by
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o (7ot 1908 the Regulation must he strietly proved,  Fuoral flahi
v. Ilncuri Simgh, ' B. 48 of 1902, The wmere fag
that the order passad in he foreclosura  procvedings
stated ¢ as the service hag been duly effocted, log
the application he consigned to the recorda” was no
proof that the preseribed proeedare had been followed,
Dharme v. Mudwr Singh, 121 C. 345 A copy of the report
of the Naazir of the Civil Courl, eopies of the depositions of
witnesses not taken in the presence of the parties to the suit,
and a copy of tho final foroelosure proceeding, are not legal
avidence to prove the serviee of a notice of foreclosure,
Madho Simgh v. Mahiah Singh, 3N, W. R, 825. Where
the defendant denial having received notice of foreclosurs,
and the witnesses ulled to prove serviee denied all knowledge
of the matter, Held that the report of the peon in the
formal procesdings before another Conrl: was inndmissible es
evidenee in the case, and the acquivseence of one mortgagor
was not binding on the othor. Twczun Bi'es v. Shib
Ohunder Dhur, 19 W, R, 170 The mers rolurn of the
nagir on the back of the Judgds parwann to tho effect ihab
the mortgagor had boen duly served is nob logel evidence
of service, Naronder Naruin Singh v, Dwarks Iol Mundar,
1. L. R. 8 Cal. 397,

(8) Mods of Service,—The only person on whom effectual
servioe of notice of foreclosure can he made is the person
veally interested in protecting the estste. Kalee Koomar
Dutt v. Pran Kishores Chowdhrain, 22 W R, 168, To
ectablish a sufficient compliance with the provisions of
Regulation XVII of 1806, it is necessary that, if there be
more than one mortgagor, each mortgagor should be served
with a copy of the mortgagee's petition to foreclose, serviee
upon ose of the mortgagors alone being inadequate.
Maya Shah v, Feroz Din, P. R, 51 of 1892, Where there
are soveral mortgagors, and it is mob somght to foreelose
the individual shares of each as against each but to fore-
close the whole estate as upon one mortgage, one debt and
one enfire right against sll, service of the notice upon some
only of the mortgagors Is insuffieient to warrent the fore-
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¢losure of the whole estate or of any part of it Navender Rewvol1t
Nurain Singh v. Dwarkalol Mundar 1 L. R. 3 Cal 397.
Whers a mortgage was made by the lambardar for himself
and ag agent for other sharers, it was held necossary to
isana nolice of foreclosure both to the lambardar and his
en-gharers, Punchum Singh v. Mungls Singh, 2 Agra.
407. A notice of foreclosure under section 8, Regulation
XVII of 1806, is not duly served in accordanee with the
Regulation by delivery of a eopy of the epplieation to the
representative of the mortgagor, where the parwana under
the seal and offieial signature of the Judge is not delivered,
though its purport may be communicated by the process-
server to the said represemtative. Pohlu Mul v. Rukma,
P, B. 32 of 1883,

(3} Suffizioncy of service. Regulation XVILof 18086 giving
no speeial direetion as to the person on whom noties of fore-
olosure is to be served, when the parson for the time being
entitled to the equity of rademption is a minor and ne
guardian of such minor has been appointed under At XL
of 1848, service of such notise of foreslosure upon the
minor snd his mother will be deemed sufficient servias,
Dabee Pershad v, Man Khan. 2. N, W P, Reps, 444, The
service on the widow of the deceased mortgagor who had a
life-interest, and also was the guardian of the minor adopted
son and legal representative of the decessed, was held to
be sufficient. Bosmones Debiv v. Pran Kighen Dos. 7
W. R. (P. () 66, The copy of the applicationand parwans
reforred toin seetion 8 were sufficiently served on & minor
mortgagee, for whom no gusrdian had been appointed under
the Aok, by service on his brother with whom he lived,
Lal Singh v. Gopal Dgs, P, R, 94, of 1892, Where 2
mortgagor is & minor, a notice under Regulation XVII of
1806 delivered to the defacto guardian of the minor is
snfficient, whether the person is deseribed ag de facto
guardian in the notice or not, Jowaln Singh v. Tulsa Ram,
P. B, 78 of 1915, The serviee of notite on minor'’s relation
with whom he lived and who happened to be the mortgagor
in suffieient especially if the minor and tha relation were



tew 1700 150 members of Joint Hindn family,  Gordhan Das v. Mussam-
mat Rulbmand, 1 T, R, 1 Lah 202,

(4) Substituted Service,—The regulation ns to serviee
of a notice of foreclosure dues nol providy for any mole of
sorvice in sabstitution for porsoual servies, though in some
cages it hag been held thiat personal service is not ahsolutely
nacessary ; bul to justify resort to any other mods of sorvies
it must be shown that in spite of offorts wade for the pur-
pose the notiee eannot for soma reason be personnlly served,
Madho Singh v. Mahtab Singh, 8N, W. R., 825. It is not
oasential that servica of notice under the Rogulation shonld
bo personal, The provisions of the Civil Procedure Code as
to gerviee of proeess, so far as they are not contrary to the
Regulation, are applicable by fore of section 647 of the Colle,
to the serviee of notices issued under the Regulation. Though
substituied serviee iy not confined to casos o whish it iy
established that the mortgagor is keoping onl of the way
yob the stringent requiramonts of the Regulation would not,
in the absence of steict proof of ovasion of sorviee, be eom-
plied with by substituled rervieo of notice. Nubstituted
gerviee on ong of the mortgagars who was » fenle nob  be-
ing considered sufficiont, and the allegation not having been
eatablished that she made an admimion of having beon duly
served with notics the foreclosure proceadings wore held s
infructaous, Sheikk Fazl Ilakt v. Huvel Singh, P, R, 48 of
1002, but see Soorjoo Kant Bunndrjss v, Kristo Kishors
Poddar, 14 W. R. 428, in which it was held thab, where-
notiee of foreelosure 1:8ues, and the serving officer finds that
the mortgagor is not at howme, it is suffieient if he affixes the
notice on the door of the mortgagor’s house, personal service
on the mortgagor nob being essential,

Loegal Representative.—The words *legal repre-
sentative” in Regulation XVII of 1804 ave not used in the
sense of & universal legal representative, sush an heir; bub
inelude any person who is interested in protecting the
estate and if is immaderial whether the interest is created
by the operation of law or by & contract between the



parties, Fuzal-ud-Din v. Khavak Singh, P B, 83 of 1915, w170l 1806
The words include (1) A purchaser of mortgaged property
whether of the whole or of a distinet and defimte portion
only. Mul Raj v. Sobha Ram, 1. R, 31 of 1883, Ganga
Gobind Mandal v. Bande Madhab Ghose, 11, W. R, 548 and
Bhamoomutty Ohawdrain v. Prem Chand Neoges, 3. W, R.
96, (2) A purchaser of equity of redemption before the
institution of the application for foreclosure. Jyram Gir
v. Kvishan Kishore Chand, 3 Agra 307, Achumbit Missar
v Lalla Nund Ram, 11, W, B, 544, Fazal-ud-Din v. Kharak
Singh, P.R. 83 of 1015 (3) A purchaser from mortgagee.
Bhanomutly Ohowdhrain v, Prem Chand Neogss, 28 W, R,
968, (4} A transferee in possession. Tasun Bibes v. Shib
Chunder Dhur, 19. W. B 170. (5) Second mortgngee,
Dirgaj Singh v. Debi Singh, L L R I All 499, (6) Subse-
guent mortgages, if there is complete assignment, Govardhan
Das v. Rukmani, LL.B. 1 Lah 292 (7) A purchaser at sale in
ezecution of & money deeres, of the right, title and interest
of the mortgagor. Rumeswar Nath Singh v. Mewar Jugjeet-
Singh, 1. L. R, 11 Cal, 841, (8) The donee under Maham-
maden law of the equity of redemption. Harnam Singh v.
Sajawal, P. 1, 86 of 1910, buf do mot wnclude (1) The holder
of » degree for money merely because he has atfached land
belonging to his judgment debtor while it is subject to &
conditional mortgage, or the holder of & prior len on the
land which is conditionally mortgaged. Radhey Tewari v.
Bugha Misr, 1. L. R 3 All 413 (2) The holder of &
Maurusi Mokurari pattah under the mortgagor. Swipoti
Ohurn Dey v. Mokip Navain Singh, LL. R, 9 Cal
648.

Tender under protest.—A deposit of the mort-
gage-money, though made befors the expiry of the year of
grace after notice of foreclosure hes been issued, if accom-
punied by a denisl of the mortgagee’s right to reseive it
aud with a threat of legal proceedings if he took it from
the Court, is not an unconditional tender, and is vitiated
by the conditions under which it is made, and conld nof,
therefore prevent & foreclosure, Makhan Kuar v. Jasods
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oo tTut 18 Kuge, TL ROG AR 380, See also Fabire v, Pigure 1y
P.R. 21 of 1901 Mers words in the form of a |,r(,hm;
which may accompany a fondor will wol defout it wheyp
they cun rogsonnbly bo rognrded as idle words. Bt the
payment into Court of the morbgnge monoy neeompaniel by
a petition disputing the mortzused’s titlo to forecloss, ang
expressing an intention amounting to a naties to sus the
morbgagos to recover back the very woney tenlered, iy not
a valid tender Prun Nath Chowdhry v, Rum Rottun Roy,
4W.R,37 (R C)

Year of Grace.—Where o mortgage was by way of
conditional ssle, and the mortgages obtained an o1der of
Court that the mortgagor should redeein in one year upon
payment of a eertain sum or be foreclosed, which order wag
modified on appeal by reduction of the amount to be paid:
Held, that the morkgagor'’s year of grace runs from the
dnte of tho order of the first Court and not from that of the
Appellate Court,  Jehangesr v, Swinduss, P. R 42 of 1870
A mortgages, undor o conditional ssle, eaused notise of
foreclosare to be issned, and subsequently by an agresment
securing eortain advantages to him he extonded the term
of grace. The terms of that agieament not having been
complied with, the mortgagea was held to be ontitled to
rovert to the foreclosure proceedings befora instituted
Lall Dhur Ras v. Gunput Rag, 1 N, W, R, Par 2, 922,
Dhondha Ras v Meghw Rad, I L. R 4 All 332, The year
of grage allowed by 8.8, Regulation XVII of 1806, isa
matter of procedure, which i was open to the parties to
extend by mutual agresment without prejudice to the
proceedings slready had under the section, and upon the
expiration of such extended period the mortgages scquired
sn immediate right to have a deeres deelaring the property
to be his absolutely  Baéj Nath Pershad Nurain Singh v.
Moheswori Pershad Norain Singh, 1. 1. B 14 Cal. 461,
The year of grace allowed for redewption is to be reckoned
from the date of serviee of the notice, and uot from the
date of the purwana which orders the mortgagor to be
noticed, Mulraj v. Harsa Singh, P.R. 123 of 1894; and
Gokul Ohand v. Mohammad Munir Khan P, T 46 of 1004,



Procedure.—(1) Preseribed prosedure imperative, tegiivson
Buits® for foreclosure of mortgages ate unknown in the
Punjab where foreclosure takes plses ag a ministerial
and not a judweisl procseding under ¢he Regula.
tion of 1808, Telu Mal v Lal Singh, P. B 20 of 1898,
Where & mortgagee sues for possession in pursuante of the
conditional clause in the mortgage he must prove that all
the provisions contained in sections 7 and 8 of Regulation
have been ohserved (i.6.,) he must ehow that the foreclosure
is valid, that the year of grace had expired and that pro-
visions regarding foreclosure hava been ohserved. A mort
gagee who fails to observe these things is not entitled to sye
for possession, The provisions of Reg: XVII of 1806 are
maudatory aud not merely directory and are intended to
probect poor men from frand and oppression of money
lenders. Bakhtawari v. Shibban Lal, P, R. 59 of 1919,
Mussammat Lachms v. Tols, P. B, 16 of 1888, Preman v,
Sarbandi, P. B, 114 of 1885, Where, therefore, the mort.
gagea produced a capy of the proceedings, which directed
him to bring a suit, Asld, that there was not suffisient com-
pliance with the Reg. XVII of 1806 and the mortgagor did
not lose his right to redeem. Bada! Ram v. Tajali,
A, W, N, 1907, 266

(2) Agreemeni-Efcot of, on the procedure —A oon-
ditional eale may, by sgresment and acts of the parties,
become abeolute without formal foreclosure proceedings
being taken under Regulation XVII of 1808, Goordyal v.
Musstt, Humskoonwer. 2 Agra, 176, Rughonaih Dass
v. Bam Gopal, 5N, W, 29, It is within the power of
parties to a mortgage to bargain as they shoose in the way
of oulargement of time in cases under Reg. XVII of
1800 ; such extension of time is mot fatal to the whole
proceeding. The year of grace sllowed hy Seotion 8 is a
matter of procedure, Buijnath Perghad Narain Singk v.
Moheswari Pershad Narain Singh, 1 L. B 14 Cal 451
The terms of & mortgage by conditional sale were saltered
by consent of both parties, Hald, that tho sale clauee in
the original contract could not be anforced, Bishen Singh v,

* Geo Clvll Pracednre Code, Act V of 1908, order XXXV,




Reg170f 1808 Indaw Singh, I. 1. . 189 0f1914. A mortgage-dobi not having
been paid off at duo date, notice of foreelosure wag jasued and
served, During the currenoy of the your of grace the partiey
aame to an arrangement und filed potitions in Gourt iy the
foreclosure procsedings, selting forth that part pagment nag
been accepted and that the rest of the debt woul] be peid
with interest on the date of the expiry of the year of grace,
failing which the sale shonld become absolute, Held, that
it was not the intention of the parties to substitute g new
eontraot for the one under which the notice of foreclosure
was issued or that the proceedings should be allowed to drop,
Goonomones Dossia v. Parbuily Dossia, 10 W, R. 328,
Where a party, originally & mortgagse ont of possession hag
been put info possession by the aet and permission of the
mortgagors, he has reslly (inasmuch as & parol contraet
is sufficient in thia country to pass immoveabls property)
obtained & now tatle altogether different from that which he
possessed before, and baving its foundation in the aet of the
portios themselves when they put him into possession,
Runjost Navain Singh v. Musslt, Bhureofoomissa, 10, W,
R, 478,

Walver—Waiver, Held, that the omission to demond
payment from the mortgagor prier to applieation under
gection 8, and the omission to serve a copy of the appli-
cation, were irregularities capable of waiver and not fatal
defoats in the procadure and that the defendant in the firs
Court and in the lower Appellate Court not having iaken
exception to the foreclosure proceedings had waived any
defence open to him on these grounds, and was not entitled
on special appeal to insisb on & re-opening of the csse,
Fattoh v. Suinditia P, R. 76 of 1877. Where n defendant,
in & suit for possession of immoveabls property, on & deed
of conditional aale alleged to huve been foreclosed under the
Regulation, had practically admitted the validity of a notice
issued under the Regulution, it is doubtful whether the
defendant is entitled on appeal to raise, for the first lime
objections to the validity of the nobice, Bhagirath v.
Naih Mal, P. R, 105 of 1907. In the case of & conditinnal
sple the mortgagee got the foreclosnre notice issued and



after the expiry of the year of grace without redemption, the 1e81701806
mortgagor executed a lease mentioning the forselosure
proceedings and saying that he took the house on leass and

handed over the rest of the property. In a suit for posses-

sion by the vendea held that the mortgagor or his represen-

tative could not deny the phintiff's title, wor question the

validity of tho fareclosurs procecdings Khaira v. Juggu

Shah, P, L. R, 176 of 1015,

No watver~In a suit for possession afcer forecloaure
of & mortgage by conditional sale under Regulation XVII
of 1808, it appeared that there was no mention in his
plaint by the pleintiff, nor any proof on the record that
he had made a demand for payment before issue of the
notige, bu' in the application for the issus of nolies itself,
it had been stated that severs! demands bad been made
The defendant having taken no objection in the Jower
Courts, no issue was framed on the point. On the claim
heing deerced by the lower Courts, the defendant applied
for revision urder section 70 (b) of the Punjab Courts Ast,
and objected to the deares on other grounds. The abjection
88 to domand was not entered in the written application,
but taken before the Judge in Chambers who permitted it
to ba raised, Held, thatasa demand prior to notice was
ergential to its validity, and reguired to be clearly establish-
ed, the defendant was compelent to rely upon it, even at
that stage, but that the filure of the plaintiff to prove
demand wae excusable, and under the speoin} eircumstances
it would not be just to decide that the notice was invalid
on that ground without giviag plaintiff an opportunity to
rectify his omission, Malla v. Rallic Ram, P, R. 71 of
1003, See also Mussammat Lackmi v. Tola, P, 1. 16 of 1888,
Held, that & mortgagor’s offer to pay on receips of an
otherwise defective notiea of foreclosnra issued under tha
provisions of Begalation XV1I of 1806, does nob smount to
wadver of right Lo take advantage of its legnl defects in
a subsequent suit for the redemption of the mortg{age or
estop him from questioning its validity, Balwand Singh v,
Ram Dae, B, B, 98 of 1908,  Held, that, although the mort-
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Reg170£1606 gagor ab the hoearing of the foreolosurs suit in the Comt of
firat instance had not insisted on the insnfficiensy of e
potification of the mortgagec's applicat on to forecloss,
but had relied on anobher defenes, this eiuld not he cop.
strued as o binding admission that notice had beon duly
given ; that servieo of the eopy of petition for foreelosure, and
of the purwanush signed by the Judge, was essential ; and
that the morbgagor wainob preelu lad fron questioning the
regularity of the prossediugs in his subsequent appaal.
Madhopershad v. Gujedhar, I L. R 11 Cale III (B, 0)

Burden of Proof. A mortgagee ating for possassion
of the mortgaged property on the ground that he has be
eome owner thereof under ths terms of the conditional sale
olange, must prove affirmatively that all the econditions
preseribed by section 7 and 8 of Regulation XVII of 1808
have been duly fulfilled. Bakhiawari v. Skibban Lal, P. R,
59 of 1912, See also Gugan v. Rup Ram, P. R, 139 of 1882,
Chaudhri Hazare Singh v, Mubommad Khan, D, T, R, 184
of 1901, Sochet Singh v. Dial Ningh, P. R. 46 of 1907,
Poarma Nand v. Thiklu, P, W. B. 121 of 1905, Munshi Ram
v. Nawrang, 7% 1 O. 576 (Lah), Sills DBakeh v. Lalia
Praghad, I T R, 8 Al 388, Narendur Narain Singh v.
Dwarks Lol Mundur 1 L, R, 8 Cal, 397, Madho Perehad
v, Gajedhar, I L R. 11 Cal 111, Whether the irregulari-
ties are pleaded by the defendant or not. Mussamumat
Lachmi v. Tota, P. B. 18 of 1888, see also Jamita v, Shads,
P.R 010f1830. Whera cortain mortgagees had, during
the widow's life time, obtained a decree of forsslosure against
her under Regulation XVI of 1806, held, thati as against the
reversioners, who sued for resovery of the land after the
death of the widow, the onus of proving that the said fore-
closure proseedings were in due form, and that the right of
redemption was extinet, was on the mortgagses, there being
no presumption in favour of the regularity and propriety
of such proseedings, Hira Singh v. Sher Singh, P. B, 29
of 1808,

Title of Purchaser, regular suit whether neoes-
8ary.—On the expiration of the year of grace, frovided
that anything remains to be paid under the mortgage and
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the proceedings under the Regulation were regular, the title Deg17of1808
of the conditiona] vendee becomes that of an absolute vendee
and the sale becomes an absolute sale on that date, even
though no suit is brought Lo declare that fact or for
possession. Atur Simgh v, Bulla Rum, P. R, 103 of 1901,
(F. B.), Ald Abbas v. Kolka Prosad, I 1. R, 14 All. 405
(F. B.) and the ides which prevailed to some extent pre-
viously to the Full Boneh Ruling P R, 103 of 1901, to the
offect that & euit for possession or declaration of title, was
necossary to complete foreclosure was erroncons. Mels Ram
v. Kiman, P, B. 38 of 1805, The conditional vendee is
entitied to elaim mesne profits from the date of expiry of
the year of grace, without bringing a suit for possession,
Jeorakiun Singh v Hosbum Singh, 8 Agra 858, hut ces contra
Rassud Din Chowdhry v. Khoda Nowaz Ohowdhry, 12 C.LR
479, and Rupa Bai v. Radha, 72 1.0, 121 in which it was held
that the title of a mortgagee is ot complete upon the expiry of
the yesr of grace aliowed by theRegulation, but it is necessary
for him tobring a regular suit and obtain & decree in order to
confirm his title. In the case of 8 morigage by conditionnl
gale if the mortgagee in possession does not sue for & deelara-
tion of his absolute titlo affer the lapse of the year of
grace, and the mortgagor can prove that the morigage-debt
waa liguidated before the year expired, the right of redetp-
tion still exists; and the mortgagor may sue o recover the
land, 1t is no longer open to him to ask to be allowed to
redeem by making s foréher psyment snd if it s found that
the mortgage debt was not in fact paid off within the year
of grace, the suit rust be dismissed, but if it has been
satisfiad within the year of grace, the plaintiff will be
entitled to a decree. Mana Singh v. Kahan Singh, P. R. 76
of 1883, A mortgagee by conditionsl sale cannob, by
obtaining & desres in an illegal forsclosure proceeding or
by ssserting himself to be the proprietor and thereby
obtaining mutation to that effect in Lis favor, alter .Le
oharacter of his original title, nor can he rely en a posses-
sion adverse to the mortgagor to deprive him of his right
to redeom the property. Indar v. Asa Singh, B. R, 85 of:
1908.
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Effeot of foreclosure preoccedings.—The mort.
gagor's right to redoom i3 lost if he does nob tender op
depoeit the prinsipal and the amount of intaresl due within
the year of grace, and his filing o suit to gob determination
of the amount due to the mortgagss has not the offact of
extending the period of one yonr allowed by the Regulation,
Fakirg v. Piyare Lal, . R 21 of 1901, Alar Simgh v
Ralla Simgh, P. R. 108 of 1901. It is however open to
a mortgagor to prova that the mortgaga debt was in fact
liquidated before the oxpiry of the year of grace; if he
proves this the right of redemption still subsists and he may
racover the land. It is no longer open to him to ask to ba
allowed to redeem on meking a further payment. Mang
Singh v, Kahan Singh, 2. B, 75 of 1883 A morbgagor is not
bound to take any notice of foreclosure proseedings whioh
he knows to be defective or to wail till the mortgagee sues
to complete his title, to plend itregularity in the said pro-
ocedings, Insucha case he may sue lor redemplion evon
after the expiry of the yesr of grace. Gurdiila Mol v.
Sundhi KChan, P B, 27 of 1000. Seo slso Sulakhan v
Nomal Oingh, P. L. R, 1900 p. 167, A mortgages
by conditional sale csnnot, by obtaining a decree in an
illegal foreclosure proceeding ox by asserting himself o be
the proprietor and thersby obtsining mubation to that
effoot in his favour, alter the character of his original title,
nor can he rely on a possession adverse to the mortgagor
to deprive him of his right to redeem the property.
Indar v, dw Singh, P. R, 65 of 1808, The
plaintiff applied for foreslosnre of mortgage in his
favor, reciting that Re, 10,000 were due thereon as
privcipal and farther sum as interest caloulated upto the
date of the applieation, The noties was served upon the
mortgagor on the Bth November 1889 and the year of grace
expired without payment of the amount due by the morb
gagor, and again on 22nd January 1891 the plaintiff filed a
suit for recovery of the interest due under the mortgage
from the date of the motgage, alleging that the interest
which was recoverable from the eeparate property of the
mortgagor had by mistake been ineluded in the application
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for foreclosuro. HAeld, that the effect of the foreeloaupa Reg!7of1806
proceedings under the Regulation was to discharge the
whole debt seenred by the mortgage, princips] and interest,
and that the second suit for interest was nob maintsinable
Hornam Das v, Honwar Singh, P, B, 108 of 1803
Where cerfain mortgagees bad, during the widow's life
time obtained a daecres of foreclosura sgsinet her wnder
Regulation XVII of 1806, held, that as sgainst the rever-
sioners, who susd for ryecovery of the land after the death
of the widow, it was for the mortgagees io prove that the
said foraclosure proceadings were in dua form, and that the
right of redemption was extinet, Hira Singh v. Sher Singh,
P. B. 20 of 1898, but see Dumi Ohand v. Thuwis, P. W. B,
82 of 1018, in which & decres for possession as full owner
in the cese of a mortgage by conditional sale against the
widow of tho mortgagor who was in possession of the
property on her husband’s death and on whom foreclosure
notite was served was held binding on the reversioners on
the ground that the widow had properly defended the suit
although she had nob raised the plea of no demand,

Res-judioata,—Hdd, that inssmuch as foreclosure
proasedings are merely ministerial and carry no final judieial
sanotion it is open to & morfgagor to bring a suit for
redemption after the expiry of the year of grace, and that
such mortgagor would be entitled toa deeres if he proved
his elsim on the merits, and that the foreclosure proceedings
were for any reason nob good or conelusive as against him
or for other sufficient cause. Gurditia Mal v. Sandhi Kham,
27 P, R, 1900,

Revislon,—The Distriet Judge refused lo issue 8
notice under Regulstion XVII of 1806 holding that the
mortgage-deed proponnded wss not & mortgage by conditional
sale aud therefore not within the scope of the Regulation,
The plaintiff applied for revision  Held, overf'u]ing the
District Judge a8 to the nature end construction of the
doeument, that his order was under the ciroumstances open
to rovision. Gulab Singh v. Karam, P. B 119 of 1892,
Hagari Lol v Ehern Rad, L L B, 8 AlL, 576.
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Limitation,—(1) Effest of proceedings under Regulg.
tion on limtladion  Proccedings wader  Regulation
XVII of 1806 are purely ministerenl proceedings devised to
give warning to the mortgagor of the impending disap-
pearense of his right to redoem the mortgage and avoid o
conditional sale, and ean not in themsolves confer any new
poriod of limitation on & claim which otherwisa would be
barred by time. In the eage of A mortgage by way of con-
ditional sale where under the terms of the mortgage-deed,
the mortgagee iv entitled o possession of the mortgaged
property withont first taking out foreclosure proceedings,
the right to prssession of the mortgagor determines on the
date of dafanlt ; but where under the dead, the mortgagee as
such has no right to posgession, the right to possession of
the mortgigor does not debermine and his possession does
not become adverse until the foreclosure procsedings have
boen perfected and the year of grace has expired.
Rdan Das v. Mussammat Guran, P, R, 79 of 1918,

(@) Limitation for an applioation under he
Regulation, There is no time lwit for an application
to be moade under the foreslosure Regulation. Sush an
applicativn i3 not a suit and therelore srticle 120 would not
apply, nor srticle 144, Avtiole 185 on the face of it has no
application to such proceedings, and a morbgagee in
possession ia ontitled to take oub smeh proceedings ab any
time during the eubsistence of his morigage, 7Tek Singh
v, Bahel Singh, P. R, 65 of 1906, p. 238, Nagar v. Saudagar,
P. B 57 of 1908,

8) Limitation for suit for possassion or deolaration by
morlgages who hag foredosed, see Hardwari Mal v. Gamdin,
P, B. 76 of 1874, Bhandari v. Mussammat Jasodhan,
PR 90 of 1895 (F. B.), Tek Chand v. Sakel Simgh, . R,
66 of 1906, Nagar v Saudoegar, P, R, 87 of 1908, Rafan Das
v, Mussgmmat Guran, P. B. 79 of 1918, bub see Moman v.
Ishari Pershad, P. R. 35 of 1899, Nand Lal v, Goojar, P.R.
94 of 1912, Shysm Ohunder Singh v. Baldeo, 17 1 C, 487,
Beli Ram v, Thakar, 39 1, 0. 242 (Tah.)
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