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FOREWORD.

Mr. Raghunathrao’s treatise on Paramountey
deserves a very warm welcome. It is not possible to
define Paramountcy with any precision and in the
absence of a precise definition it is equally difficult to
determine its scope, Itis more a political power than
.a legal right. In its bearing on India, its essential
tteaning is the anthority of the Crown, in its capacity
as sovereign of India, over the Indian States under its
pratection. On August, 15,1947, British Paramountcy
lapsed and presumably it devolved upon the successor
Dominion Government, though the States put forward
a claim for independence on the lapse of British Para-
mountey. This raised a momentous national problem,
and high controversy raged as to the incidents of the
alleged lapse of British Paramcuntey. Thanks to the
able statesmanship of the States Ministry, and the
prudence, foresight and patriotism of the Indian
Princes, the apprehended mischief was averted and
the States have been smoothly transformed into com-
Pact democratic units eligible for a place in the
coustitutional structure of the forthcoming Union.

The fate of Hyderabad is unfortunately still hanging
in the balance.

Although Paramountcy is no longer a living poli-
tical problem as it was some months ago, it has not
lost its doctrinaire vaJue. It holds 2 unique place in
the realm of constitutional law and politics. A perusal
of Mr, Raghuunathrao’s treatise will reveal the vastness
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and complexity of the subject. He has dealt with the
theme exhaustively. His treatment is at once analyti-
cal, critieal and historical, By comparing Paramount-
cy with allied concepts like suzerainty, he has
brought home, its individuality and has succinetly
delineated the muneven course of the institution from
its genesis down to the present day. He professes to
address lhimself to. an objective and dispassiouate
scrutiny of the legal aspects of Paramounicy, but his
personal predispositions are rather transparent. In
fact it is not easy for any student of an imperial
institution like Paramountey to forget or conceal his
predispositions. This becomes particularly difficult
when one undertakes a critical review of an arbitrary
and autografic, system, and that too soon after its
extinctian, -

I have gatie through the book with great intérest,
Many problems discussed in it belong to the past;
but for an dcademic lawyer some of them may still
be regarded as living. The very idea of Parsmountcy
provoked guesiions difficult to answer. As they were
Tiot-justiciable, no authoritative judicial interpretation
can be foutid, A few of those questions are affecting
some ¢ontemporary controversies too, such ds, * Was
Paramountdy uiiassigiiable ? ", ¢ Werse the Indian
States at any time independent and sovereign? 7,
‘“ On the lapse of British Paramountey, who were
the reversioners of power, Princes or their People ? 7
s there any inherent Paramountcy in the Dominion
Government ? V. Mr. Raghupathrao has attempted
to tackle these and other problems in his own way,
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and he deserves to be congratulated on his thorough
examination of many such divéise aspects “of Para-
mountey. He has brought to bear upon his treatment
of the stthject an intimate knowledge of Constitutional
Law, Jurisprudence and International Law. He has
drawn considerable data from the spheres of political
science and history. This is as it should be; for ne
complete understanding of the scope of Paramountey
is possible without reference to cognate subjects.

I wish this book had been brought outa year
earlier, Its belated publication, however, does not in
any way detract from its intrinsic worth. Sufficient
space has been devoted to current events and
problems, and this has saved the book from being
merely a history of Indo-British administrative
relations. I can unhesitatingly commend it as a clear
and able exposition of the complex concept of
Paramountcy, disclosing the erudition and judgment
of the anthor. I hope it will prove useful to students
of law, politics and history, and it deserves a place in
the library of every lawyer and politician, as a
valuable addition to the scanty literature on such an.
important, yet elusive subject.

Kolhapur: N. §. Lokur.
15-8-1048.



PREFACE,

At first sight it is not unlikely that my book may appear like a
post-mortem report; for Paramountcy as an imperial system, has’
ceased to be. Hosts of States which were an anachronism bave.
gone off the political map of Indis: Many of the Princes bave
proved to be the architects of their own .misfortune; having,
forfeited the goodwill of their subjects they haye lost their Princedoms.
There is only one grave problem facing the nation. At the peak of.
the feudal pyramid, whose very foundations have heen rudely shaken,
sits the Nizam. His administration bas become extremely rickety;
but with an amazing lack of a sense of realism, Le bas assumed a
fnost uncompromising attitude on the twin questions of Accession
and respopsible government. He cannot play the game indefinitely.

It is heartening to read the White Paper on Hyderabad. Unequive-
cally it dismisses the Nizam's special claims (o preferential treatment,
for * under British Paramountcy his'position was- anytbing but. of
pre-eminence ” It reiterates the Paramoustey. ot the Dominion #is,
a vis the states on the ground that, * As regards the operation of

Paramounicy in relafion 1o essentia) matlers......the” lundamentals on
which it rested stil} remain. ” The National Government has its"
Paramountey secured’ by its paramount position; for, it was “not that
the British poseessed paramountcy rights and 'were therefore paramount,
but that they were paramount and therefore bad paramountcy.™ Thern
follows the summary rejection of the claims of Princes that they have.
become independent and-sovereign. The States Ministty recognises:
that '‘ sovereign rights which reverted to the Siates......vest in
the people, " Thisis the last word on the coniroversy between
the Princes and their peopleas to rights of reversion.

Apart from the Hyderabad problem therg are still some issues
which are the bequest of the old Srates System, Ere long what
remains of ‘the ulcer, as Dr. Partabhi Sitaramayya calls ‘the 562
Ulsters,” may have ta be removed by a drastic operation. Accession to
the Dominjon on the three subjects is not an end in itself. Hereditary
monarchy may have no place in a world fast drifting towards
socialism ; the British example is exceptional. How many Indian-
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Princes are willing to leave the questiopns of guccession, the religion
they prafess, and aled their freedom in such pessopal affsirs as
marriage and divorce, to the wishes of their people ? Students of
Congtitutional Law peed not be told how the King of England has
no choice jn these malters. Are the Indian Princes prepared to
follow him ? .

Much bas happened since the last chapter was written. Events
bave outpaced the printer. In the svccessfo) exercise of their
inherent right of self.determination the Sates’ peopie have so
speedily brougbt about tomentaus changes in the States ' structure
that between now and when this volums reaches the teader's handa
there may be further surprises. Sandur is incorporated in the BeMary
District; Mayurbhanj is in the melting-pot ; Baroda is' ip the throes
of a forced abdication if not actual deposition. But these matters
cannot be deait with pow and bere; I have no desire to convert a
Preface into 8 Postecript. -

The reader may notice a shifting of the ' tense sense ' from
chapter to chapter The rule of sequence has not been wantonly or
negligently violated.  Some chapters were written when what is past
pow wa3 present then, Secondly, whenever-Paramountcy as a doctrine
is referred to, the present tense is used, lo any case the readerimay
treat ao occasional departure from the past tense as an employment
of the historic presemt. 1 wmust plead muilty of regzettable apses
in prqof-reading. The seades is requested to use the corrigenda,

1 am jmmensely gratefv) to.the Hon'ble Mr. N. S. Lokur for the
¥ind Foreword with which be has blessed my enterprise. His timely
encouragement and advice haye beep invafuable. I am beholdes to
the writings of Lee-warner, Tupper, P. S, S. Aiyar, Keith, Paniklar,
Sen, Gundappa, Julian Palmer, Latthe, K. R. R, Sastry and others,
tor whatlhave taken from them. 1 rmust express my indebtedness
to the Gbvernmuent of Kolhapur for the liberal patronage extended
to me. 1 am abhged to Principal 8. G- Dabholkar of the
Shahaji Law College for bis unstinted help. Finally'my thanks are due
to the Arya Bhanu Press, Kolbapur, for their uniform courtesy and
“prompiness.

Indian Independence Day, 1948. Raghupathrao.
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PARAMOUNTCY
IN

INDIAN CONSTITUTIONAL LAW
CHAPTER 1

Introductory.

British authority in India assumed two distinct but allied forms,
Sovareignty and Paramountcy. ‘° The position of the British Crown
in India is that in relation to British India it exercises full sovereign-
ty, and in relation to the Tndian States it occupies the position of
a Paramount Power’’, says Julian Palmer.l It could become a Para-
mount Power vis g vis the States only because of its sovereiguty in
British India; its Paramountcy was an adjunct of its sovereignty.
In theory distinguishable, 'in actual operation they are inseparable.
They co-exist in that authority which is supreme in India.

A study of Paramountcy necessarily involves an examination,
of the legal status of Indian States; but.an analysis of the position
of every State is neither possible nor desirable. This demands
some historical investigation of the origin and career of the Statea
which is not germane to the present purpose, What is contemplated -
here i3 not primarily a study of the position of the Indian States
in geperal. Only such aspects as are related to the main theme
claim consideration, The relations between the Indian States and
the Crown were many and varied. Among these might be men-
tioned fiscal conventions, agreements concerning posts, railways,
excise duties and so on. Even in regard to such.matters the Crown
has time and again asserted its Paramountcy, However its * Para-
mountcy’ when entering inte contractual relations with the States
is not Paramountcy proper whose sources and character are diffe-
rent. What concerns. this review is the copstitutional significance
of Paramountcy, not its pdlitical or economic ramifications,

Paramountcy comprehends law, politics, and history. It has
signified & constitutional right as well as an .imperial privilege. It

1. Sovereignty and Paramounicy, p. 12



2 INTRQDUCTORY

has also connoted sgme obligations.  Although we are interested
majnly inthe legal aspects of the institution, it 35 not possibe to
ignore the otber aspects totally. “To divorce them would be to
deprive Paramounitcy of its meaning, as they are closely allied to
one anpther. History belps us to grasp the complete data without
which no legal conclusions can be drawn. The political element is
equally important. Paramountcy was first a political fact before
jtput ona legal garb. Therefore such material from history and
palitical science as has some direct bearing upon Paramountcy
deserves inclusion.  Political opipions copcerning practical admi-
pistrative Droblems are scrupulously eschewed as they are meant
more for the statesman to tackle than for an .academic worker to
write upon. But po complete understanding of any topic touching con-
stitutiona) law s possible without reference to certain politico-legal
concepts like state, sovereignty, federalism and so on. Thisis
particularly o in the case of Paramountcy which bas more political.
than legal affinities. Some princinles of general jurisprudence
and intersational law are occasiopally discussed. They facilitate
a comparative and dialectical appreciation.

Has Paramountcy any place in a legal study ? If it has, to what
department of juristic thought can it be assigned? It must at the
outset be admitted that there is more politics than law in Para-
mountcy. ** Itis sometimes claimed that the relations of the Indian
States with 1he Paramount Power are goverved by political and not
by legal considerations ”, but, continues the autbor ‘* there has been
a constant appeal to notions of rights by both parties, and ako op
the whole to the cogency of particular branches or principles of
law in regard to this problem.’’! Paramountcy offers sufficient
material for a legal study; apart from being an imperial authority
it professes to possess some lega) attributey as well. * That there
is no definjte body of accepted Jaw om the sabject™?® is sub-
stautially true. In answer to “Is Imperialiam subject to zny law

1: Palmer, op. cit. pp 3-4;
2. Gundappa, Indian Independence Act, p. 63



INTRODUCTORY 3

available in the armotry of lawyers? "} we may say that though
Paramountcy lies outside the pale of ordingry law, it bas consides-
able legal interest. “ It is now a matter to be decided by a Iawyer"ﬁ
observes Edward Thompson. In trying to find outa system to
which the relations between the Crown and the States could be
referred, Sir Leslie Scott says:  There is no legal decision to
serve as a precedent, no complete analogy to guide. Resort must be
had to first principles of law. ... ... It iz almost a virgin field for
the lawyer.”

Recognition of the fact that Paramountcy i not bereft:of legal
value does not sofve the difficulty of locating its proper place in
the wide world of law. At this stage suffice it vo say that it is a
special branch of Indian Constitutional Law which in turn forms a part
of the Constitutional Laws of the British Empire. The view that it
* belongs to the Gomain of the Constitutional Law of Great Britain” 2
cannot be supported. Though the principles which guided the conduct
of the Crown in its intercourse with tbe Indian States are not capable
of apy precise definition, they bave been frequently recogpised as
possessing some constitutional character. They were mostly derived
from legal or legally recognised sources and were, to a large extent,
developed and supplemented by conventions. It is true that the
absolutist theory of the Crown’s émtperinn has beep the most potent
and 21most the decisive factor in the ultimate evolution of Para-
mountcy. But any acceptance. of the truth of this proposition does
not necessarily imply an admission that the institution transcends
constitutional considerations. Still the. task of ascertaiping its due
place in jurisprudence remains. It cannot by any means be treated
as a subject of pure Constitutional Law. A strict definitioa of
Constitutional Law would clearly exclude Paramountcy from
its purview.  Copstitutional Law bas heen generally acknowledged
to deal with the rules apd conventions concerning the organisa-
tion and exercise of the sovereign autbority of the State within
itself. Where the authotity is of an alien power, it ceases ta be

1 & 3. Gundappa. op. ctt, tbid ,
2. Edward Thompson. The Making of the Princes, p. 283.
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constitutional  Constitutional Law isa “body of rules which
determines the constitution of the State. ... ...Its function -is to
determine the political centre of gravity of any State™? Again;
“ Constitutioral Law js the body of rules governing the relation:
ship between civilas or State-person and eives or subjects, and
regulating the organisation of the civitas”.* In the light of these
defigitions it can be seen that Paramountcy lies outside the ambit
of constitutional law. It is on thiy ground that Lee-Warner, among
others, holds that * the theory of a constitutional tie may be
rejected as inapplicable ” 3 in regard to the relations between the
Crown and the States. -Unless the stapdard definitions of the term
are unduly strained it is not possible to bring Paramounicy
within the sphere of Constitutional Law.

Itbas been maiptained that “ ‘The relationsnip between the
Paramount Power and the Indian States is a constitutional
relationship ” and that * the rights and duties claimed must be
examioed according to the principles of constitutional law " * But
properly speaking, when relations of a political nature subsist between
two unequal States they cannot be termed either constitutional or
international. They are imperial. Yet as the Indian Sitates are
States of a qualified kind and were lying both within and under a
superior State, namely the British Embpire, and as the province
of constitutional law is large enough to include the jmperial
relations between the Crown on the one hand and the diverse units
of that composite polity on the otber, the peculiar relations which
existed between the two, partly legal and mostly conventional, may
be regarded as at Jeast quasi-constitutional. Unlass this qualification
is accepted, any discussion concerning Paramountcy on a constitu-
tional plane is doomed to drift into an empirical pursuit. Constitutional
Law is not a rigid steel-frame. “Itis the most delicate and elastic

of the kinds of law ™ says Palmer 5; and so it can accommeodate
Paramountcy too.

—

Holland, Jurisprudence, p. 370;

Anson, Law and Custom of the Constitution, p. 33
The Protected Princes of India , po 379;

ngian Palmer, op. cit, p, 100; 5. Ibid. 31.

B
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As in regard to the subject-matter under consideration a
selection of its lega] aspects and the rejection of the remaining was
deemed both advisable and obligatory, a similar need. for some
self-imposed limitation respecting the method of its study must
perforce be.realised. Like any other complex concept Paramountcy
lends itself to a variety of approaches, analytical, historical, of
critical. Mainly an analytical examination of the principal elements
of Paramountcy is aimed at in the following pages. At the sameé
time it is not intended to give a bare or bald analysis merely.
‘Wherever necessary the subject is dealt with historicalty. Further
occasional allusions are made to some outstanding historical facts.
They serve two purposes; first, they provide an appropriate setting
-essential for a full appreciation of the milies in which Paramountcy
had its being, and secondly, they furnish apposite illustrations which
reveal the diverse features of the institution, The treatment of the
. theme has been more or less critical.

An analytical method of study presupposes an @ priori approach.
Here the @ posteriori course is followed as it befits the study of an
institution whose evolutionary process is akin to it. Paramountcy
bas not been the fruit of any first or fundamental principles or
briori hypotheses. It is the outcome of many anomalous incidents
and accidents. It came into existence de facfo as the inevitable
product of political necessity and admioistrative expediency.
Origipally it was not based on any rule of right; nor was it invested
with any constitutional character. It grew more by hazard than by
conscious purpose. As theorising about Paramountcy succeeded its
actual establishment it is quite proper that an inductive course, of’
workiog back from effect to cause, should be adopted in its study.,
That military exigencies and imperial ambitions have largely
determined its dimensions and role is a truism. The few general
principles connected with it have been derived from particular,
isolated and often disparate instances spread over a fairly long era
of Indo-British political intercourse. They bave necessarily te be
explained with reference to their respective contexts. A proper.
comprehension of Paramountcy demands a restatement of its
Principles; not dogmiatically, but in ‘conformity with its actual
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practice. Avoiding therefore the deductive method involving the-
** bigher flights of philosophic inquiry” * and in a realm of abstract
Gpeculation, the safer line of reasoning may be followed. But one
should not be unaware of the defects of an exclusive devotion to the-
a posieriori course, Its strong tendenmcy of exposing one to the
logical fallacy of post hoc ergo propler hoc, or of confusing the:
cousequence with the sequence, must be carefully guarded against.
If any study claims to be balanced, it roust. blend the two methods.
pow and then. As such a synthesis is salutary, it is resorted to, so-

that, each may serve as the other’s complement and corrective at the
same time,

Paramountcy as an imperial administrative system is dead;.
but it seems to have some sort of a life beyond the grave. Im
some form itis destined to survive its parent, the Britisb Empire.,
As a singular quasi-constitutional doctrive it bas now become a.
subject of a dispassionate, objective, and academic study. Political
prejudices may die hard ; but in the long run they are sure to be
forgotten and possibly, the sins of Paramountcy forgiven. When
there ia tbe bighly needed restoration of what Milton calls, a'
“calmof mind, all passion spent” , a judiciows and {mpartial
appreciation of this' much-maligned and twice-curst phenomenom
would become possible. The second epithet is advisedly used;
for, neither the Princes nor the people really liked the ipstitution.
It has “roused the hostility of the Princes without winning the’
geatitude of their subjects ”,® complains William Roy Smith.
This unpopularity of the institution is intelligible; but it cannot’
last long. Henceforth wvaluable documentaty evidepce so far-
hidden in the archives of the India Office’ or elsewhere, may
become available. Much of it has been destroyed; yet alarge
portion may still rernain. These decuments, no longer corfidential,
.are sure to aid research, which, io its turn, is not unlikely to-
reveal fresh facts, explaining, copdoning and probably redeeming:
many of Paramountcy’s past acts of commission and omission.

1. Lee-Warner, op, cif. p. x.
2. Montmorency, The Indian States and Indian Federation ; p, 57.
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_As a writer put it, we might say “’ Any information given is based,
.on published data, and ... ... not drawn upon any tonfidential
Jdocuments or secret information, The time for writing the inner
history is still far off. ‘

A particular perspective is a prerequisite for a clear and
scientific apalysis of any- concept. This is not possible in the
abeence of @ proper atmosphere. Now that the storm has passed
and political agitation has yielded place to consiitutional recon-
struction, a detached view can be expected. Erelong a body of
convincing opinion on the subject may grow and get. crystallised,
Proximity blurs one’s vision even ‘as remoteness does. It is only
a fair distance, both in time and space, that can provide a correct
view. This is possible now that Paramountcy by ‘its political
death lives as as. abstract idea. Itis so unique that it may be
assured of 2 long #olipmal life. It had no legal -origin. Thus
boro, and without a precedent, it lived without a parallel. Lately
it passed away leaviog behind it peither heirs nor successors,
‘But its life as an ingenious doctrine will prove abiding and not
ephemeral. ‘About its resurrection in a concrete shape ijt is hard
t0 eay anything. Anticipating the ‘unlmowable future i3 more
hazardous than exploring the buried past; prophecy finds no place:
in the province of law. However the likelihood of its resurgence:
in a new form epdows it with something more than a mere:
doctrinaire value.

1. Sir Shafa’ at Ahmad Khan, The Indian Federation, Preface.
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Nature of Paramountcy.

Defining Paramountcy with any tolerable exactitude is a task:
wellnigh impossible, Thishas to be boroe in wmind as an isitial
caveat, Atternpts have time and again been made to define the |
expression; but the results have been far from satisfactory., The
Pritish Government seems 1o bave wilfolly ignored the peed fora
difinition. As rightly observed by Garrat “ Probably no race expect
the British would bave allowed Sevepiy yeals to Elapse withour
attempting to regularise and simplify the: relations between the
Government of India apd the Indiap States. Yet the position remains
as complicated and as illogical as in 1858™.! It is true the British:
are not known for Jove of theory or Jogic. At least they like to be
so when it suits them., Their indifference to the definition of
Paramountcy must be attributed mare to'their desire of leaving the’
word undefiged than to any inability to declare its exact ineaning.
Of course there i3 something inherently nebulous in the -word and .it:
has baffied tegal scrutiny. * Paramountcy is a peculiar species of
authority, unclassifiable; indeterminate in’ its composition, standing
hy itself and pot accessible to interpretation and debate under any
ordinary law, or before any court known to the law of the land”™*
1t has stood for a number of ideas and at o particular time has it
lent itself to any precise statement respecting its pature, scope, and
implications, A compendicus term, it is more connotative than
denotative; and it bas in its lopg passage through the ages acquifed
diverse auribuies, Its application has mot been &van and s
amplitude has steadily increased. [ts implications defy the rules of
copsistency. As it bas substantially changed botb in its complexion as
well _as in ity magnitude, only some of its salient properties can be
described. But a categorical enumeration of atiributes may ar best.
belp one’s understanding of the many-sidedpess of the coocept..

A

1. Garrat. dAn Indian Commentary p. 185.
.2, Guglappa-Indian Independence Act, p. 16.
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Putting particulars togetber, in any order for that matter, does
not produce 5 definition. To comprehend the nature of Paramountcy
one has to rely on what it was supbosed to mean at any particular
period as disclosed in certain relevapt statmenrts, propouncements
and declarations of policy.

1t may not be out of place tostate 2nd examine the peculiar
difficulties confronting one who attempis to define Paramountcy.
Some of them seem insurmountable. The Aret problem facing an
inguirer is, Paramountcy is not a pure concept. It is a hybrid having
Jegal and political affiliations. The lawyer looks at it from a
particolar poiot of view and the politician from anotber, They are
paralle] and otften become divergent. Each has bis own batural
professional bias. Any approach to the subject is prone fo be pariial
uinless {be two aititudes ate harmonised, or at least compromised.
This isnot an ezsy task. Again there are the inevitable schools of
thought, both in politicat theory as well as in jurisprudence, Each
tries to lay. stress on its own interpretation of Paramountcy. Ogpe hag
to steer safely between them. As remarked by Sir Tej Bahadur
Sapru, ** the temptation to indulge in legal and copstitutional theories
pot wholly acceptable 1o the facts as we find them, is as great as the
temptation, on the other band, to take shelter behind the theories of
the divine rights of Kings and conceptions wholly inconsistent with
the sprit of the time”! The principles of law, pure and simple, are as
inapplicable in their entirety s the traditional doctrines of political
science or philosophy.

The s¢cond difficulty to be encounfered by oné who tries fo
define Paramouatcey is that it has been a progressive concept. Itis
1o exaggeration if it is said that in its career it has exhibited a
protean character and has thereby successhilly defied jural analysis
of any lasting value. It'is not' a difficulr task to define a static
phenomenon. Itis not so in the case of 6né which is both dypamic
and chameleonic. Even where it is possible to obtain a working

1. Sapru, Introduction to G. N. Singh's ‘Indion Sfates and
British Iudia, p. VI, i
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definition, it would prove highly transitory, growing obsolate after a
brief interval of time. Sir Shafa’at Abmad Khan's words show
the unwisdom of trying to-provide a standard defloition for a changing
concept. He says, “ The literature of Germany in the pipeteenth
century on the vexed question of sovereignty, fedeyalism and,
other problems which have recurred with great fraquency seems to
enforce the view that in the case of a growisg and developing
doctrine, it is difficult to give a precise defipition. Once this is done,
Paramountcy will cease to grow. It will be confined within the
narrow limits of a legalistic system "} Perhaps on an identical
ground did the Indian States Committee, 3 body which was
commissioned to define Paramountcy, decline to do so.

Thirdly, Paramountcy is a pluralistic conCept. It recognises
mete than one ultimate principle. It has an abstract ay wel] as a
concrete sense. It represents a doctrine, a system, 23 well as a
relationship. It means the opre-eminence of the Crown, its
undisputed imperial supremacy. In- this sense it stands for the
political and military might of the British Crown irvegpective of
any constitutional right.  Panikkar intelligibly regrets that
" Paramountcy bas become a method by which the executive of
British India has aggrandized itself at the expense of the Indian
States. "1 It was the outcome of a regular scheme deviged for the
effective’ imposition of the sovereign wili of the British Crown
through the agency of the Government of India. In ghort it was an
imperial system designed to realise an imperial idea. It is also
spoken of as signifying a relationship. Panikkar asserts that
“Paramountcy is merely the expression denoting the position in
which an Indian State stands to the Crown.” * Elsewhere the same
writer says, “ The acceptance of the view that Paramountcy was
only a status and did oot confer any political rigbts beyond those
which were warranted by the clauses of the treaties would bave

i. Sir Shafa'at Ahmad Khaw, The Indian Federation, p, 108 3

2 The Indian States and the Government of lndiag, p. 21+
3. Panikkar, Interstatal Lew, p. 49.
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rendered a policy of expansion impossible” 1 This view was naver
accepted by the Crown, nor could it be. T

The fourth obstacle to definition is the presence of views directly
oppesite in character. This being sa it is hard to reconcile them.
The spokesmen for the Crown regard Paramountcy as some super-
sovereign autherity, unlimited and illimitable. One of the renowned
exponents of this school says: “A Paramount Power......is
defined by being undefiped. ... ... That to which no limits are’

_set is unlimited. ”® This is exactly what the Indian States Com-
mittee preferred to put in other words: “ Paramountcy must
remain Paramount.” The advocates of the Princes hold a conira-
ry opinion. According to them Paramountey is pot absolute
supremacy or sovereignty of the Crown over the States. It
comprises only such rights as are derived by the Crown from
treaties and usage. It is little more than a constitutionsl relation-
ship between the Crown and the States. It is said: * The Para-
mountcy of the Crown depends wholly on the cessions of their
rights. which all the States have or must be assumed to have
made, ’3 According to the first view Paramountcy is zll-perva-
sive ; according to the second, itis highly circomscribed. The
former may be called the over-political and the latter the over-
legalistic view of the institution. In a way botb these extreme
notions are helpful; they caution one against an excessive allegi-
ance 1o either. Wisdom lies in a safe middle course.

There is the fifth impediment {o a definition of Paramountcy,
The sysiem was not established on the basis of any legal assamp-
tion. It is the product of history. A theory was only subsequently
invoked to retrospectively explain and vindicate what the Crown
bad all along done. Thai Paramoutcy was the fruit neither of
any, legal theory bor of any constitutional practice is evident

1. Papikkar, The Indian Stzies and the Government of

India, P. 113;
2. Westlake, Collecied Papers, p, 212 ; N
3. Holdsworth, The Indian.States, L. 0. R. 1930.
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from the following: * The idea of Paramountcy is an original
political idéa, forged by the British, in the factory of experience.”?
Curzon's words are quite illuminating. He said, “ The political
system of India is neither feudalism nor federation; it does not
always rest upon a treaty ; it bears no resemblance to a league.” *
All these are the negative aspects of Paramountcy; but they
pos:tlvely ‘tell us that it is not founded upon any doctrine. In
the words of Josbi ‘“The whole conception of Paramountcy has
evolved under changing political conditions. Just as Dommgonz
Status is the legalisation of the dejacto status achieved by the
Dominions in relation to the mother country by their growing
strength and position and not a status based on any & priori legal
or constitutional theory, so also Paramountcy is the de facto position
or supremacy achieved or assumed and asserted by the British
Crown in India upder changing political conditions.”? Whatever
principles are associated with it are abstracted from its actual
practice. It was nothing short of a diplomatic device employed
fo bring the States under the control of the Crown without depri-
ving them of their formal and ceremonial atiributes as States.
The Princes were weakened and bolstered up; even as they gained
protection they forfeited their power. They were pever allowed
to grow strong enough to become self-refiant. Here is a graphic
description of their position. ““The realm of Paramountcy has
become as it were, anhospital with numerous patients, incurable
but undying, a museum of decrepit and sickly administrations
artificially propped up. »4 That Paramountcy in practice should
be looked into to study its many phases and that successive
Governors-General have wielded itin diverse ‘ways so that it has
become necessary to interpret it reaIisiiQally in order to bring it
ioto conformity with its actua] working, can be appreciated from
the following suggestions: * For wisdom and instruction read the
pronouncements of the Marquis of Wellesley, of Lord Metcalfe,

Euthnaswamy, British Adminfstrative Systent, p. 605;
Bahawalpur Speech;

Joshi, The New Constitution.of India, p. 38

Latthe, Problems of Indian States, p: 3145

oW
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of Malcolm and Munro, and of the Marquis of Hastings; for
the way iz which one man of honour should treat another, read
“Lord Minto; for hard facts, digest Reading.''!?

The last difficulty in regard to defining Paramountcy is the
presumption or presupposition that it is not a technical terms. Itis
quite true that it has not conveyed an unequivocal meaning; it is
equally true that it has acquired a lot of secondary attributes, Isit
proper, solely on that aczount, to deny it the status of a technical
term 7 Some words may be born technical and others may become
so. Assuming that it is net a wocabulam artis, Sen concludes
“* Therefore, it has no precise significance. ”* ( signification would
have been correct). Merely because a word is not employed in the
process of legislation or judicial administration it does not follow that
there is nothing technical about it. What are the tests of a technical
term ? Does the tecbnicality of a word depend on something inherent
in it or upon its usage ? Any term which has acquired a quality of
particularity or distinctness can be called technical. Paramouatcy
satisfies this criterion. It is a rare word and has stood for a speciﬁé
institution. However vague its implications there can be no mistaking
abont what it signifies. It is a '* conveniently compendious word
that has been given to describe the relations between the States and
the Britishb Government in India.”? But its compendiousness does
not detract from its uniqueness. It is used in a special and ‘qualified
sense and with exclusive reference to the! iritercourse between the
British ‘Crown and the Indian States. It is a term of -imperial
constitutional law' affecting the Indian States solely.

A brief etymological account of the term would show how it
bas become technical. In common parlance ‘paramount’ means
pre-eminent. The word has retained -its primary meaning; but it
appears mostly in the form of an epithet. In the language of daily
discourse, oral or written, the substantive ‘Paramountcy' is not at
-all used, Political and legal usage have invested the expréssion with

1. Macmunn, The Indian States and Princes; p, 165;
2. Sen, The Indian States, p. 150.
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a distinct. meaning. The adjective ‘ paramount ’ is derived from:
Latin, -ad niontem, or * to the hill," through Old French. Originally’
it indicated a high place, Later on it began to have a more extended:
application. It metaphorically denoted any exalted position. In the
Middle Ages, the King as the highest lord of the Land was called the
Lord Paramount. As an euphonicus and vichly suggestive term it
began to be used not only to signify superior status, but also to
imply a position of prestige, patronage, and power. Wwhile tha
adjective paramount still denotes an excellence of quality, the Doun-
Paramountcy, beginning with a capital Jetter, is specifically
expressive of the British Crown’s imperial authority over the Indian
States From the realm of ordinary language where it was used
figuratively in its adjectival form it has entered the field of legal
diction acquiring 2 new form as well as a technical character. On
the ground that it is not used in common spesch and that it CODVEYS
a distinct set of notions pertaining to a rare constitutional system, it
is entitled to be regarded as technical What is uncommon and
particular may justly be considered special and technical.

Paramountcy was born without a name. Tt appeared in-
conduc; its christening as Suzerainty came a good desal later.
Wellesley is reputed. to have always acted and felt as the ‘Paramount
Power . " The idea came as no abrupt inspiration, although its
first clear expression as a doctrine is in Ochtorlony’s letter to Sic
Charles Mercalfe, dated 21st March, 1820. "1 He writes thus: “I
hope his Lordship will, in virtue of his power and Paramountcy
forbid all future invasions"’ etc., This correspondence reveals not
only the employment of the term Paramountcy, but also its
sigpificant commencement with a capital letter. It is as well to be
noted that * Metcalfe and Ochtorlony....-.....formally evolved =

doctrine, in a form indistinguishable from that held by Lord
Reading '3 over a century later.

Does Paramountcy represent an authority of the Crown over
the Indian States or is it just indicative of a constitutional pexus

1. Edward Thompson, op. cit., p. 283;
2. & 3. Ibid,;
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etween the'two ? It must at once be stated that it plg‘mly stands
-for the Crown's superior authority. There are some matters
wherein the relatiopships savour of alliances or associations; but they
peed not import any equality of stalus. The States are at hest
subordinate allies and the principles governing the Crown's attitude
towards them belong tmore to the discretionary domain of
Paramountcy than to the sphere of law proper. Where any
relationship arises from agreements it may be regarded as legal,
for agreement is law to the parlies to it. But how many rules
connected with the Crown’s conduct with the States' are the
outcome of agreements ? If some .are not, whence are they
derived ? Panikkar speaks of the necessity " for a systematic
regulation of relations between the Indian States themselves on
the one hand and British India on the other.”! He regards such
regulations ‘' comprising of the general body of agreement, usage,
and principles, as interstatal law.”! That Paramountcy is based,
to some extent, on cerain accepted legal principles, must
be admitted. To that extent it may be treated as a sort of
interstatal law. But it transcends it. It is the law of the
superior imposed op a political inferior. It is more imperative than
conventional: Its sources are not limited to treaties and its range
is wider than what is covered by inte;_statal‘ law. Interstatal law,
used with reference to the relations between the Crown and the
States, is law to the extent of its recognition by the former,

The Indian States Committee was both qualified and competent
to define Paramountcy. Fully aware of the complexities involved
they refrained from defining it. They held that *“ it was not possible
to discover any formula which will cover the exercise of
Paramountcy  inasmuch as it was “poverned by imperial
considerations and the shifting necessities of the time.” Pleading
inability to find a satisfactory definition they wisely declared that
“ Paramountcy must remain .paramount.” With approval they
cited Westlake's dictum * A Paramount Power is defined by being.

—

1. Panikkar, Interstatal Law, p. 1;
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left undefined ™ and acted: accordingly. The Sstatemwent of. the-
Committee appears redundant; Westlake's idea of a definition seems-
ingenious. The Committee was appointed to * report upon the:
relationship between the Paramount Power and the States™ and the
definition of Paramountcy was a vital issue. It was ftheir duty to
defineit.  But instead of solving a long.standing problem they
indulged in begging the question. It looks as if they preferred to
leave the word in a helpfully bazy state. There is nothing inherently
undefinable:init. A definition of a term with reference to itself is
not only logically fallacious as tautalogical, it confuses the issue.
Such a definition, instead of facilitating understanding, renders the
meaning -incomprehensible,. A definition could have raised the
dactrine to the level of well-understoed law tescuing it from what it
was, “a system of fluid and intangible laws and conventions™.?

Param_ountcx may be looked at from iwo points of view. Itis
both a body of principles, actuating imperial policy as well as a
political system from which certain quasi-legal principles emanate,
The conduct of the Crown has often run counter to the principles
contained in pronouncements and.proclamations. Where theory and,
practice do pot appear to be in harmony. the importance of the
distinction between them should not be belittled. Itis true that the
two phases of Paramountcy, its abstract theory and concrete practice,
have been mutually complementary to a large extent. But where they.
palpably differ, it is the theory which has been attempted to be
brought into. conformity with the prevalent practice. Inspite of
theory and. practice tending to coalesce, there hag been a wide gulf,
between what the Paramount Power professed and what it did.

The complex nature of Paramountcy is evident frem the fact
that it has been regarded not only as a doctrine or a system, but as-
an attribute also. * Paramountcy is ap attribute of the British
Crown in India and the various instruments...... are merely indicative:

———

1. Westlake, op. cit., p. 213;
2. Shafa’at Ahmad Khan, op. cit., p. 357;
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of the normal field of its operation.” ! That, Paramountcy originally
did not involve the negation of full sovereignty to. the Princes but
did actually recognise it, is suggested by some. *“Before. Paramountcy
came to be employed as an- argument............ the Foreign and
Palitical Department of the Goverament of India always held a brief
on behalf of the States and it proved a wonderful champion of their
rights,” ® — perhaps of the Princes against their subjects | According
to Panikkar, Paramountcy was a special form of imperial procedure,
““ a wethod by which the executive of British India has aggrandized
itself at the expepse of the States.” *

All the views, when taken together, lead 10 the conclusiou that
Paramountcy is asum total of powers exercised and obligations
acknowledged by the Crown, such powers and obligations emanating
from both Jegal and extra-legal sources: The Crown could defipe
its own. jurisdiction over the States and was ultimately answerable
to Parliament. Its Mibisters owed no ‘ constitutional’ obligations-
o the Indian States. As the Crown had acquired a Paramountcy
over, the States, jts powers were wide. It issaid: * The Crown.
bas ... ... avight ¢o take what weasures it thisks 6% for the safety.
of the British Empire ... ... This js Paramountcy. " ¢+ This remark
is as much an overgtatment as the opinion that “ The Act of
1858 ... ... did ‘not give apy new powers which it { the Crown)
had not previously possested ', i an understatement. Although
bighly elastic, Paramountcy is not so generic as to mean “a right to
take whatever measures the Crown thinks fit”. It is not *like
equity of the early days, ... ... a roguish thing. ”® The view that
“ The doctrine of Paramountcy may in very gemeral terms be
said to be the taking of action by the British autbority for the
1. Varadachari, The Indiar States tn the Fedevation ; p. 23.
. Haksar, The Indian Slates and the Federgtion, p. 11;
3. Panikkar, The Indian States end the Governmmend of Indis,
p-49:
Joshi, ap. cit., p47;
5. Butler Committee Report, para.18§;
Sen, op, cit. 151,
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common weal ! is too general to be acceptable. Such views
emphasise the political omnipotence of the Crown without sufficient
referende to the Jegal relationship which existed. ' Paramountcy”
is the outcome of historical facts’ and *“a theory bas been
evolved to rest it on a legal basis. This' theory which
recogrises and Jegalises the existing. relationship is cbaracs
terised as Paramountcy. ” ?  Although in its plenitude it hardly
resembled any rule of right, it is not, on that account alone,
correct to treat it as always arbitrary or capricious in character.
In the very act of violating the so-called legal rights of the Princes,
the Crown seems to have nominally recognised their existeoce,
claiming its superior powers to override them. In conclusion. we
may say that Paramountcy means and includes a system, a method,
a doctrine, a status, a relationship, an attribute, and a complex of
rights and duties. Itis a singular concept. ‘It may defy definition,
but not understanding. It emerged by asure and subtle process.
As it gained ground, it began to expand and encroach upon the
powers of the Princes. In course of time it extended its jurisdiction
beyond its original bounds. This aspect will be discussed in the
next chapter.

1. Montmorency, of. cil. p. 5
2. Joshi, ibid, p. 40.



CHAPTER III
Extent of Paramountcy.

In the absence of a precise definition of the term it is not easy
to determine jts extent. * It is difficuit to set sail on the uncharted
sea of Paramountcy whose. shores can seldom be discerned ™,
observes an explorer.  Only 2 defivition can explain the nature of a
copcept concisely and precisely; it can also both -delimit and limit its
scope. Such remarks as ‘‘to which no limits are set is unliited "
only cbscure the problem. Does Paramountcy embrace the entire
field of relations between the Crown and the States or is it merely an
agpregate of ascertzinable powers and obligationa ? Are the rights
comprised in Paramountcy conformable to any Uniform type or
stapdard I Who can determine the extent of Paramountcy and
bow 2 These questions need solytion,

At first Paramounicy was confined to certain specific rights
which accrued to the Crown directly or indirectly, as Paramount
Pawer, in addition to what it had derived from treaties.  That there
was, apert from these, any inherent right in the Crown over the
Indian States, was not asserted prior to 1858 when there was a
declaration of its rez! suzeraipty. The Queen assured the Princes
that their rights would be respected; but there had'alteady begun the
Process of extension of Paramountcy at the expense of the latter,
Dudwell’s remarks are quite pertinent :  Besides the! rights vested
by treaty in the Company, there had arisen under the sanctiops of
stiperior power on the one hand and reluctant acquiescence on the
other, a body of precedents relating to successions and interference
in the internal administration of the States.  Together, these
constituted the Company's Paramountey, undefined, indifinable, but
always tending to expand under the strong pressure of political
circumstances, The Princes had become de facio dependants, though
possescing treaties which recognised them as de jure sovéreigna.”®

e
1. Ranbir Singh, The Indian States, P. 193;
2. Westlake, op. cit.;

3. Raghubir Singh, The Indian States and the New Regime,p31;
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Lord Minto's pronouncement on Paramountcy reads more like an
enumeration of its contents than like a definition of its extent.. He.
spoke of certain all-India matters such as * rajlways, telegraphs
and other services of ap imperial character ”! az coming under the
‘Crown's Paramountcy. This is a most extensive interpretation of
the term. Yetit may be accepted as' a satisfactory and liberal
exposition of the range of Paramountcy. It is different from the
vague assertions of imperial authority which we find in the dicta of
Curzon. By the end of the- nineteenth century Paramountcy had
ceased to be a legal right; it had become a3 political gospel.

Is Paramountcy. so extensive as all that ? * It is not conceivable.
that the Paramount Power should......declare baldly that whatever is,
is right.” * Though it covers a wide field, its confines are not
unascertaipable, If in practice it has shown itself as unlimited, it
does not necessarily follow that it is theoretically illimitable: But so-
long as the Crown itself could determine its confines, it means that no
-external power could set limits to it. Yet the Crown has many a time
respected certain principles as regulative of its policy towards the
States. Were it not sp, its Paremotmtcy would bave shaded into
sovereignty. The claim that “ The Paramountcy that hgs fallen oa
the British is absolute Paramountcy ” 2 cannot be sustained; it is not
g0.wide as to include whatever rights a superijor State exercises. At
the same time ope should not take too restricted a view of
Paramountey. It is argued, “ The true view of Paramountcy is that
itis only a complex of rights and obligations differing with each
State which flow from the treaty with that State,,....It does not and
cannot mean that the right of Paramountcy. is a discretionary right
,accruing from all the treaties. Itisa varying fact with each State,” 4
Similarly it bas been said '* The Paramountcy of the Crown depends
-wholly on cessions......and,.....it extends only to foreign relations
Butler Report, Para 29.

Julian Palmer, op, cit., p. 163.

Macmunn, of. cii’, p.. 163;

Panikkar, The Indian States gnd he, Governmen? of™
India; p. 375

LR
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-and external and internal security,” 2 Panikkar’s i -just one view
“but not ** the true view.” Paramountcy is not so circtimscribed as
1o depend’on treaties only; nor is it so variable and fluctuating a8 to
differ in its incidence from State to State. It lies beyond the
frontiers of agreement. It is neither co-extensive with sovereignty
nor so restricted as to comprise freaty termms only. It is true, the
Indian Statés possess certain contractual rights: They mainly relate
to ecohomic or commercial mattéfs, such as maritime customs,
tariffs, mints, and so0 on. In these cases covénants exist and no
question of Paramountcy normally srices: There are some
documents which govern the relatiopship bétween the Crown and the
States. These are miscalled treaties. For instance thé Mysoré
Repdition Instrument of 1881 cannot be described as an agreement.
Such documents disclose the vast estent of Paramountcy. Part of
Paramountcy rests on treaties, the resf on other foundations. -

Paramountcy being a. hotcbpotch of military, political, legal,
impgrial, and commercial elements, its area cannot be accurately
gauged. Qn this account we should-not conclude that whatever the
Patamaunt, Pawer daes, gerfarce gertaing ta Paramauatey, 08 facte -
exercise of power is not a conclusive proof of a de jure possession of.
it. Apart fram theory, “ The Paramount Power in actual practice
takes upon itself to perform functions in relation to Indian States
which involve varying degrees of control over their internal
government, from mere advice upon the spontaneous request of a
State, through the stage of unsolicited advice which the State is
expected to follow, right up to the stage of complete control of the
whole administration of the State”? As the Indian States are
inchoate political entities it was essential that their juristic: personality
had to be complemented by the Crown. This it did by its exercising
a right of residuary jurisdiction apd intervention. ' To ‘the exira-
sordinary power of the Government of India to interfere and set right

1. Holdsworth, op. cit.

2. Rushbrook Williams, The British Crown and the Indian

States, p. 173;



22 EXTENT OF PARAMOUNTCY

any grievous wrong, no limit can be fixed. The so<called extra-

ordinary jurisdiction rests upon an Act of State and defies jural.
analysis.” !

Paramountcy seems to have developed like certain concepls
under the active influence of some sort of ‘a legal fiction. It grew
and adjusted itself to its contemporary conditions in a manner which
would furnish yet another illustration to Maipe’s theory of
operation of legal fictions in the history of institutions. A ficto juris
ia *“ any assumption that conceals.........the fact that a rule of law
has undergone alteration......... The law has. been wholly changed,
the fiction is that it remains what it was......Jt is an instrumentality
* which brings law into harmony with society.”? Often fictions are
invented or invoked in law to discover some title about which
evidence is not either available or forthcoming. In equity they are
resorted to for the attainment of substantial justice. Easements are
sometimes.supposed to be founded on lost grants; the common law
is judicially presumed to be just 2 body of customs. Fictions are
helpful in explaining of justifying some departure from a static state
of affairs. They aid in construing a growing concepl; they provide
for its further growth also. The Crown has had recourse to
some such fiction. It bhas always regatded the treaties 'as
inviolable; but it has equally violated them, The rigbt of the Crown
to do 5o has to be taken for granted; it is its Paramountcy. A de
jure doctrine of Jegal authority, “ a theory......which legalises the
existing relationship .3 isevolvéd to vindicate a de faclo system.
Paramountcy is the product of a fiction ~the invention of a theory:
to suit a changing policy. 1t has had a course comparable to Englishy
case-law. Pollock was right when he warfied: " [t would be rash’
to supposé that the ape of legal fictions is wholly past.”™

The edifice of Paramountcy reared by the British appears to
have bad its foundations laid on the doctrine quod fieri non debet

1. Lee-Warper, T/te Native Stgles of India, p. 330
2. Maine Ancient Law pp. 31-32 ( Pollock’s ed );

3. Joshi, op: ctt,, p. 40;

+.  Maine, ibid-
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_facium valel, that is, what should not be done, yet bein;; done, is
valid Time and again irregularities have been committed, inadvertent-
Iy or designedly. In the beginning none seems to have been
punctilicus about how Paramounicy -was exercised and what its extent
wag. As Sir George Campbell put it, * there is po uniform system
and itis impossible to give any. definite explanation of what things
we do and what we donot”1 But it is not so uncertain as all
that. Attempts have been made to' collect and select data for
codification of political practice. But these are to be culled from
what the Butler Committee called * some of the incidents and
illustrations of Paramountcy”. One hasto work back from these
“incidents and illustrations’ from which the principles of Para—
mountcy issue. ‘But formulation of a few pﬁnciples" abstracted
from stray cases does not provide any yarﬂStici{'to measure the
magnitude of Paramountcy.

The extent of Paramountcy may be considered under (a} Gexeral
rights vested in the Crown, and (b} Special rights derived from
particular {reaties' or other agreements. The former are * those
rights and obligations binding on ape hand, the Paramount Power
and on the other hand, epery Indian State”. 2 The latter ™ form
the complex of rights and obligations ... ... that subsist between
the Paramount Power and particulzr Indian States”.?  The
distinction between the two has lost much importance owing to
the special treaty-rights of the Princes having beep more ignored
than respected. The treaties naturally suffered a * process of
attrition ... ... aided by the. methods and practice of a powerful
bureaucracy of diplomats ... ... The general tendency has beento
force the States into a procrustean bed of politicial practice,
irrespective of their treaty position.”* The result was that * poli-
tical practice had reduced all the States to conform to -a single
type,” 5 The special rights available over certain States began tor

1. Lee‘Warner, Protécted Princes, p. 272,
2. & 3. Julian Palmer, ob.cif, p. 49 & 54.;

4. Barton, op. ctf. ; ch. xiii;

5 Sasiry, K.R.R., Indiagn States, p,25.
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assume the_.,form of general rights. For example the restrictionsi
on Mysore under the Instrument of 1831 were applied in the case-
of other States also. It is maot possible to eniimerate the special
rights still respected’; they are recited in tréaties which have lost
much of their vitality, In a’later chapter! some of the principak
genera) righte will e discussed. Certain rights flow hrom these

general and special rights. They may be regarded a8 resultant___-
rights, '

Over and above the special, general, and their resultant rights,
the Crown hasits own discretionary power. It is one of the most
important bases of Paramounicy. It is not possible to measure
its extent. There are many instances which show bow Paramountcy
could invade even the private life of tbe Princes. Their
sacred Palates were mot exempt from -the intrusion of the
Pzramount Power. ** The family affaics af the houses of the mative
Rulers- made tha Resident's duties sometimes delicate and even
dpmestic” %, says an autbor. When a settlernent of the personal
squabbles of tha Princes was necessary for the well-being of the
State, such unpleasant courses had to be resorted to. But the Crown
would not gratuitously extend: its jurisdiction into the private-
life.of the Princes; it would act discreetly. Thus Paramountcy
may be considered as'corextensive wilh the sum total of general,
special, and prerogative rights vested in the Crown. This does not:
however. mean thatiit-was omnicoimpetent, comprehending évery right:
exercised; Prerogative itself is not a wholly vague concept.
Though fts basis is discretionary, its:i extent is determinable.. .
Paramoyntcy was more in evidapce in  nog-jurisdictional or
semi-jurisdictional: States than in the: larger ones.

~

In trying to agcertain the.extent of Paramountey, the orthodox
threefold division of State ag_t)ho_:iﬁy proves helpful. In theory all
the States, big or small, ~ “enjoy and exercise their authority
uprestricted in any manner. Attempls bave no. doubt heen -

1. Exercise of Paramountcy.
2, Ruthpaswamy, Brilish Administrative Systen, p, 480.
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-vecasionally made to encroach upon the legislative authority of the
States.”.! says Sen. In one important, case the legislative freedom
of a major State was curtailed. At the time of the Rendition of
Mysore, a condition was set forth in the Instrument, It was to the
effect that the Government was to maintain and efficiently administer
“ all laws in force and rules having the force of law ” and that it
could not * repeal or modify such laws or pass any laws or tules
inconsistent therewith.” * How d8id this authority to restrict the
autopomy of an Indian State come abput? It was not under the
Foreign Jurlsdiction Act..which was passed nine years later. It was
not based on  any agreement, for the Instrument is a unilateral
document. It was just an extension of Pacamountcy. The priaciple
underlying this was applied to other States alsn. In the sphere of
executive administration the States could not remais unaffected by
the Crown’s Paramountcy, It was most in evidence ic the form of
intervention. The' statement that ™ In general, bowever, all the
Protected States exercise their exectitive authority unrestricted in any
mancer ’? appears to be far from truth, *° The acte of the Suzerain
Government are for the most part exesutive; but in special matters it
legislates; and on certain occasions it assumes the role of a judge™
When apd how legislative -and judicial functions were petformed
by the Paramount Power cannot ‘be discussed' at this stage.
‘The executive authority of the Goverpment: of India was so wide
as to enable it to exercise legislative and judicial powers
indirectly. It is said, “ The Governor-General in Council exercises
certain legislative powers with respect to the native States, but in his
executive capacity and not through hjs legislative council.”’ ¥ There
are instances ‘which show how the Paramount Power discharged
judicial duties supplanting the jurisdiction of the: State tribumals. It
is rightly said, * There is, in point of fact, no part of a State’s kife
Indian Siates; p. 67;

Aitchison,” Treaties ete, ix, p. 250;

Sen, ibid.

Gundappa, The States and their People in the Indian
Constitution p. 21;

Nbert, Government of India, p.‘145,
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‘whick s not fouched by the hands of the Suzerain.® Yet, in the eyé
of law, Paramountcy is neither ompipresent tor ompipofent. But
to speak of it as Jimited to apreed affairs only, s to pelie its very
nature and belittle ite yeal extent. To say “Paramountcy is
contractual in nature and denotes......a definite -relationship between
them { the States ) and the Crown,"” ? is not wholly correct. No doubt
Paramountcy is not sovereignty: but it controlled sovereéignties and
can be called super-sovereignty. Again the remark of tbe same
writer, "It is no mythical monster snddenly appearing,” has no pointl:
“None claims any mythical origin for Paramounicy, nor does one bold
that-it eroerged suddenly. It is accepted by all that it is @ child of
tistory and grew steadily,

Was the Crown, as Paramount Power, subjett to any
constitutional control 7 There can be no controversy about the
proposition that the Crown, as executive bead of the State, possesses
only such rights as are either delegated to it or are not withdrawn
from it. The absclute lepal supremacy:of the British Parliament is
axiomatic., The Crown ie one of its orgams; but it is the least
effective. Its preropatives are exercisable only during the pleasure of
Parliament which can divest the Crown of the last vestiges of
authority. It was in jits imperial, capacity as much subject to
Parliament as in its domestic capacity, as the Royal head of the
realm. If primarily Parliamentary legislation is territorial, it does
not follow that it cannot be extra-terrjtoriz). * Parliament dogs not
£ not cannot } Jegislate for other territories within the Empire except
on matters which are clearly imperial in theit nature.” ¥ What else
was Parzmountcy if not an imperial matter ? It was part of the
Crown's prerogative not exempt from Parliamentary control.

Palmer argues tbat ** The Paramount Power as such iz not
subordinate to Parliament ™ ; but he admits that * the enjoyment of
the rights of that power by the Crown may have to be --. ... ... the
1.- Gundappa, op. ¢it., p. 23; !

2. Varadarajan, The Indian States and Fedevatiohs p. 258;
3. Ilbert, op. cit.. p. 145..
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subject of Parliamentary legislation.” He continues, “' Parfiament
cannot legislate in constitutional matters any more; than in other
respects for the Iodian States,... ... It is debarred from it by;a law
outside its sphere and confrol altogether, nameiy, the constitutional
law regulating the Paramount Power.” ' Control of Paramoustcy
need not have been ibrough normal legislation. Which is that law
“ outside its ( Parliament’s ) sphere of control®? “ The Indian
States are subjects of the British: Crown. Though they dre beyond
the reach of the lepislature of British Indis, they are not beyond the
reach of the lepislature of Britajp itself, which is the supreme law-
making body of the Empire.” * If it is conceded that Parliament
had legislative hold over the Indian States, it follows that
Paramountcy lay within-the range of Parliamentary’ authority.

Patmer seems to have, considered ouly one sspect of the Britich
Parliament As.a legislative body its jurisdiction eztends to the
territories aver which it exercises sovereignty. The Indian States
were not within British territory and were thus excluded from
Parliament’s normal orbit. But the Crown, as Paramount Power,
cannot, on this score, be regarded .28 unamenable to the legal
supremacy of Parliament. The countel for the Prioces admitted
that the coptract { between the Princes and the Crown ), was with
tbe Crown as “head of the executive government of the United
Kingdom under the coostitutional control of the British Patliament.”
The British Patliawent is both .2 legislative body 28 well 2z a
constiruent assernbly.  Palmer himself supporis ibe constitutional law
thecry of Paramountcy. To svggest that this law lay outside the
area of Parifamentary control is te deny to Parliament its
acknowledped constitwiional primacy nver the component parts of the
Empire save the self-governing Dominiona.

To hold that the Indian Ststes were in no way sobject to
Parliament is to cverstress the jurisdictional immunities enjoysd by
them. When sovereigmy itself was urder Parliamontary contrel

e —

1. Palmer, op. cit.
2, Gundappa, op. ¢it., p.26;



28 EXTENT oF PARAMOUNTCY

Paramountcy, an autbority inferior {o it, must, pecessarily have beer
Tepolabie by Parliament. If Palmer's proposition is ‘azcepied,
Paramountcy would become a3 systexn constitutionally superior to.
sovereigoty, iramscending the suprémacy of Parliamegt. Such a
position would be least acceptable to Paltmer and others of his kidney.

On the hypathesis that Parliament could not Jegislate::for the
Indian States, Palmer proceeds to say ° Any subordipation to British
India would be subordination to Parliament ... ... 1t is not legitimate
to act in regard ta the Indian States from what hove been called
imperial or all-India considerations. Ji constitutional law there is no
soth tiing a5 ™ altIndia”? 1iis one R (o swy thet dhe Indizm
States were not under the Government of India; byt to go 10 the
lepgth of regarding them 28 not having been subject o Parlisment,
passes comprehension. Te argue that there is no ‘alFIndia *in
constitutional law is to cut at the very root of Paramountcy which
throve on ‘“all-India or imperial’ grounds. Westlake’s remarks serve
25 -a suitable reply' t6 Palmer : “* The Empire of India 25 a termn of
State-law mist be utiders{ood in itz widest sense, It comprises ‘the
whole ‘peninsula.” * Two corictysions cap be drawn : Paramouutcy wés
subject to the coniro] of Parliament; and it could operate in the
jnterests of all-Indis. As Paramountcy has all along been a highty
elastic term, its attributes multiplex, its &xtent correspondingly large,
it must be jpterpreted Jiberally. When @ concept signifiés a systens,
a doctrine, a relationghip, a method! a status, and a complex of
wany duties and rights, it is natural tpat it should cover an area
almost- usbaunded.

I. Palmer, op cit. p. 80
2. Westlake, of. ¢ii-, p. 42,



CHAPTER IV
Legal Theories of Paramountcy.

Paramountcy is like a ‘dome of many-coloured glass’ and its
~facets and tints have impressed diverse schools of thought: differently,
1t was not designed and executed on the bhasis of any preconceived
plan. “It was shaped by circumstances aod policy, which ia the
mixture of history, theory and modern fact.”' The ‘theory’ means
" the legal basis of the iostitution; ‘modern fact’ means the actual
~practice which prevailed.

As the relationsbip between the Crown and the States was thus
determived mostly by considerations of expediency, it may look
far-fetched to seek to explain it in terms of law, Legal theory has
played little part io it. It has often been employed not for its
intripsic worth, but for reasons of diplomacy. No where does
.one come across any prior enunciation or declaration of the juristic
implications of Paramountcy. Its rights were first administered and
then pronouncements followed. Occasiopally they were simuitane-
ous. Therefore, its underlying principles bave to be deduced from
the actual instances of its egercise over a period of a century and
a quarter. Political thinkers, jurists, and publicists have propound-
-ed their own theories. There can be wno fipality about eny
of these; they are after al] pragmatic, However, they are highly*
usefu! as they disclose the. manifold aspects of the concept. The
opinions of all these various writers cannot be described ag
theoriea; they are just in the nature of views. But as some of
them have emjoyed a certain vogue, they may be called theories.

It is difficult to classify the theories with any accuracy. For
purposes of couvenience they may be divided into two groups.
The views of the Princes and their supporters may be regayded os
“legal’. This does not mean that their claims were glways either
fawful or legitimate. It is to be understood that the Princes put -

p—— e ——

1. Butler Committee Report, para 19.
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forth their claims on grounds which belong to the realom
of law.. Their arguments contain more legal sopbistry than
sound law, and therefore their case hasstood on precarious ground.
Lee-Warner's remarks are quite pertient: '“To some extent the
absence of any definite.........Jaw must be regarded as depriving the
States united to the Indian Empire of the safeguard which al}
law or system provides:. " The opinions of others may be
considered collectively. They are either nationalst or imperialist ;.
and the doctirines postulasted may be called political -or
jmperial. This clubbing together of natiopalist and imperialist
writers should not be mistaken. Through they form an unaatural
combination there is, between them, wbat may be called 1the
highest common factor, and that is, the non-acceptance of the Princes’
legal theories, albeit on grounds not identical. Again it is not to be
supposed that tbe Princes and their satellites are the sole exponents-
of the légal titles of Paramountcy and that the rest argue on, purely
plitical or nop-legal grounds., The nationalist writers rely upon law,
00 fess than' the Princes, There are &’Sre traits in commmen between.
the stand taken by the Princes and the Crown. than between that.
of the former and the nationalist writers. It becomes very hard to.
compart the theories as they overlap one another considerably..
Only the broad and salient features of each atre taken ag the basis.
for grouping.

Paramountcy is explained by some in terms of Intetnationai
Law. Counsel for the Princes maintained that “ In the analysis of”
the relationship bétween the States and the Crown, legal principles
must be enunciated and applied ......... The Indian States were
crigipally independent.........Even when they came to transfer to the
Crown those rights ......... which constitute -Paramountcy,
international law still applied to the trapsfer. " But “ noneof the
States ever held interpational status.”? Sen finds fault with several-
writers who rely on the Manipur Resoluiion which laid down. that:

1. Lee-Warner, op. ¢if.,, p. 394;
2. Joint Opinion,
3. Indian States Committee Report, para 39.
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the principles of International Law have no bearing upen the
relations between the Government of India and the Indian States
-under the Suzeraiaty of the Crown ™. Approving of this Resolution,
Wheaton opines thus :  “If is clear that the native Princes of India
have no international status ** Admitting that' " not ‘full sovereign
States are imperfect international persons” Oppenheim excludes
Indian States from such a qualified international status even.
““ Indian vassal States of Great Britain have no international relations
whatever, either between themselves or with foreign States.”3
According to Sen, "“Principles of International Law must be held 10
apply......where the provisions of the treaties are not applicable.” ¢
He appears to be arguing in a circle. He pleads for the
‘jnterpretation of the treaties on grounds of International Law and
places Paramountcy on ap international basis on the strength of
such treaties. Both Wheaton and Oppenheim deny any place for the
States in Public International Law. The former holds, *‘In regard
to matters falling within tbe sphere of private international
jurisprudence, these native .States are considered separate political
communities,

Panikkar brings 1n a special Indian International or Public Law.
He confidently affirms, “Indubitably it is an International Law in the
sense that it is the regulation of relations based on comity, agreement,
apd usage ... ... although the principles of International Law as.
understood in Europa between absolutely independent States are not
applicable to Indian conditions.” 5. The second. clause so largely
modifies the st as to leave little substance in the proposition.
True, International Law i3 essentially non-imperative; but to say
that it is understood in Europe as governing ‘‘absolutely independent
States™” is not fully correct. Further, it is to European and American
jurists that one has to look, to fizd out the true nature of moderm ..

1. Sen, op. cif. p. 38

2. International Law, Vol. i, p. 105
International Law, vol, L. p. 165;
Sen, ibid;

Interstatal Law, p. 6.
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international law. “An Indian International Law” is a paradox,.
o say the least. Another spokesman of the same type says, “It
may be that all the attributes according to international law were not
possessed by the States ......... The successful rebellion of these
States from the respective supremacies ......... was recognised by
the Company by entering into separate treaties instead of dealing
with the alieged masters ...... Their independent status bas beep:
Tecognised by the! treaties ......... In any case some principles of
international law may indjrectly be invoked for analogy in -suitable
cases.”! A slight exzamination of these statements shows how
fallacious they are. In the first there is a qualified admission that
the States do not possess international status. The second speaks
of "' successful rebellion ™ against the '“alleged masters “, whereas:
history bears testimony to the rescue of some States from their
real suzerains. A few were actually created or re.created. The last
sentence begins apologetically — ‘in any case— and pleads for
‘ indirectly invoking * some principles of international law for
‘ analogy io suitable cases for settling disputes. * There is no force -
in these condition-burdened arguments

Phillimore js cited in and out of season by the protagonists of
the international law theory. He refers to *‘ the principles of inter-
pational justice ” as *" binding...upon Great Britain in her intercourse
with the native powers of India.” %, ‘but they are different from the
rules of ioternational law. 'The test suggested by bim regarding the '
claims to internstional existence is conveniently forgotten. It is * the
capacity of the State to negetiate, to make peace or war with ather
States ircespectively of the will of the Protector of (he State.”” ¢+ Would
any one credit the- Indian States with that capacity ?  Again much
reliance js placed on Pollock’s dictum * In case of doubtful inter--
pretation. the analogy.of international law might be found useful and

1. V.R.S. Aiyer, The Indian Constftution._p. 30;
2. Phillimore, Commentaries on [nfernational Laow Sec. 29;
3. ibid,, sec. 75;
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persuasive. ! This reads like a recommendation for occasional
.application of some principles of international law in the absence of
any other, and that too on the treacherous ground of analogy.

A few writers concede to the States a quasi-international
status. “ The precise category to be ‘assigried to the Indian States
in international law is to the academic lawyer as fascinating as
it is baffling......The body of law applicable to them can at best
be spoken of only as quasi-international ”* But the evidence
against the international law theory of Paramountcy is overwhelm-
ing in quantity and superior in probative value. Westlake says,
“The native Princes who acknowledge the Imperial Majesty of
the United Kingdom have no international existence. " 3 Birkenhead
expresses_a similar opinion: * In theory independent, the States
are in fact subject to an ultimate jurisdiction on the part of the
British Crown, and for all practical purposes, part of the British
Empire, and therefore, not within the purview of international
law." ¢ Keith’s statement about the position of the States looks
conclusive : “* Their relations with the Crown are not those of
international law, and rebellion against. the Crown is treason, not
an act of war......It is clear that the- Britiss Crown has succeeded
to the .Paramount Power over India once possessed de jure
and de facto by the Mughal Emperors, then acquired de facto by
the East India Company, and finally assured to the Company,
de jure by the disappearance of the Emperor.” 5 The Indian States,
Committee was justified in its unambiguous declaration that “ The
Indian States have no interpational life.”

A]thoug_h Paramountcy cannot be explained in terms of inter-
national law, it may be permissible to interpret it in the light of
the principles of interpational justice. Commenting on the celebra-~

1. Pollock, The Native States of India, L. 0. R. xxvit.

2. P.S.S. Ayyar, Preface to Mehta's Lord Hastings gnd the

Indian Siates;

3. op. cit., p.219;

4. Smith, International Law, p, 38;

5. At Introduction to Britisk Constitutional Law, p. 216;
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ted Manipur Resolution, Westlake observes: It would bave
beea more accurat® td spaak in it of International Law simply.
than of the principles of International Law......The former would
suggest the body of rules apd the latter the underlying consider-
atiops among which are those of natural jastice, which it was
certainly not intended to exclude from the grounds of any policy
pursued in India.”? This distinction is very important. ‘It must
be appreciated that Phillimore spoke of the principles of inter-
national justice (not law) as governing the “dealings of the

Christian with the infidel community.” * .

Panikkar propounds a theory of intérstatal law as applicable
to the relations between the Indian States and the Crown. This
is like a second fiddle. He speaks of the necessity “ for a Syste-
imatic regutation of relatiohs between the States themselves on
the one hand and British India on the other * and regards such
segulations “ comprising of the general body of agreement, usage,
an+ principles, as interstatal law.” 2  [oterstatal law applies to
States which possess rights of direct intercomraunication. In his
letter to the Nizam, Reading wrote, *“ No Ruler of an Indian State-
can justifiably claim to negotiate with the British Government on
an equal footing. ” In this context “ British Government” stands
for the Government of British India. When it has been accepted
that the relationship between the Crowa and the States had been
one of Paramoubnicy and subordination, it cannot reasonably be
called interstatal.

1t is interesting to examine Panikkar's views on interstatal law.
He says: ' The difference. between internatiopal and interstatal
law, though important, is not fundamental...... International and,
interstatal law are fundamentally alike in that both imply a
limitation on the absolute sovereignty of the State......Esseutially
there is po difference between international law and interstatal law

1. Westlake, ibid;

2. International Law, Vol 1,p. 23,

3.. Interstatal Law:p.1;
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ip India”! These arguments are vulnerable. International law is a
law prevailing amongst natiops. In the sense that. nations ' and
* states ' are generally convertible  terms, interfational law ‘may be
said to be the same as interstata] law. ‘A people or a nationality
achieves' pationhood- znd statehood in its political evolution;
international law is not on this account, distinguishable from
interstatal law. The membership of international society implies the
possession of the status of a State. Nation-States are the units of
International Law. According to Panikkar the rulés which governed
the relation between the Crown and the Princes form interstatal law,
ora type of “Indian Internatioval Law.” The latter term looks
queer; we have either an Indian Law or an International Law.
An Indian International Law is a cootradiction in terms. The
difference between International Law and Interstatal Law properly
so called, is peither important por fundamental. But Papikkar’s
meaning of Interstatal Law is rather peculiar and we may submit,
erroneous. Interstaial Law deals with " the States ’ relations with
one another ... ... intercommunication between the States ” * through
the Paramount Power. “ The States could not cede, sell, exchange
or part with their territories to other States......nor settle inter-
statal disputes. ” This is not what Panikkar calls Interstatal Law.
Even Interstatal Law, as defined by him, is fundamentally different
form International Law., His attempts to define Interstatal Law in
such a way as to put tbe relationship. between the Crown and the
“States into the picture are more ingenious'than cogent. H Interstatal
Law is taken in the first and popular sense, it is not much different
from International Law; and therefore Paramountcy lies outside
its orbit, If itis taken in the sense in which the Indian States
Committee speak of it, it becomes part of Imperial Constitational
Law and is thus essentially different from International Law. In any
case it bas no independent position in the scheme.

A gystem of Interstatal Law presupposes the existence of
ascertainable rules and principles. Paramountcy is not wholly

1. Ibid, p.3-5.

2. Butler Report, para 49;
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comprehensible that way. Paramountcy has been more the' product
of usage and political practice than of treaties and agreements. The
former can Yardly be reduced into a law. Paramountcy ‘involves
political stpericrity. Panikkar himself admits that “the machinery and
agency of interstatal action .are concentrated in a Pararaount Power.”?
There is no sich corresponding repository of power in International
Taw. The States had no right of secession fram * interstatal” bands s
the Crown could coerce them, To Panikkar there seems to he little
difference between Interstatal 'and International Law; but the oned
just mentioned are not inconsiderable. Because it was beld that
rules of Interpational Law wete: inapplicable to the relationship
between the States and the Government of India, it does not follow
that the latter ** in its relations with the States are governed by no
principles. ®* Do these. t@o, namely Interstatal ‘and International
Law, exbauit between thes all legal principles ? The Indian States
wete mainly dealt with according to the, principles of Paramountey.
But because these are foreign to Interpational or Interstatal Law, it
would be presumptions 1o dismiss them as * no principles.” Even
ms in the' cage of Interndtiopal Law, a distinction can he made
between rules ofiInterstatal’ Law -and principles of interstatal justice!
The latter may'be'applied to Paramountcy!

That Paramountcy was based on contract, is the theory of the
Princes. They maintain that it was derived from treaties and other
agreements and even when, founded on usage, a consepsual element
was essential for its validity. ™ The refationship_between the Crown
and the Indian States......must be ascertained by legal criteria,...
with wel) recogpised legal principles which are applied in ascertaining
mutual rights and. obhgahons where no municipal law is applicable...
There is no ground for an_v sugpestion that the relationship bas
passed the realm of law.””? Consent is essential to every transfer._,
This is even more true of a transfer to the Crown by any State in a
permanent contractual relationship with the Crown by agreeing to
(its ) Paramountcy......in return for its protection. "% In short

1 & 2. Papikkar, op- cit; ibid; p 9;
3 & 4, Joind Obinion of Counsel for the Princessy
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the Princes’ argutfxent is that their relationship with the Crown is
created by agreement. The Butler Committee summarily: discarded
what they called the “ novel theory- of Paramountcy agreement un.
supported by evidence.”* According to Sen “the relationship between
the Crown and the Indian States is purely conventional; it is founded
upon agreements between the two contracting 'parties; modified in
«certain cases by usage founded upon their ‘consent.”® What about
.political practice which substantially altered the position of the
States? Did it rest on consent? Again isage, with reference to
Paramouptcy, does not imply consent; it Has its own'distinct meaning
in the context.

The advocates of the contractual theory say that “‘ In the case
of every-State there is a separate set of obligations and a separate
economic position. 1f so, to whom does the theory of Paramountcy
coptract belong? ...... Principles and theories which are subject
to and conditioped by the particular history apnd engagements of
each State do not by themselves apply to apy state and are
pot of much practibal utility in  any case.””® This contractusai
theory is regarded as' ‘‘a variant' or extension of the international
theoré....... This is a 'specious, attempt to gain the advan-
fages [ without assuming the liabilities) of international status,
while not advancin‘g'the untenable claim to a present enjoyment of
it Even assuming that the States had an independent international
status at any time prior to accepting British profection, the position
beld by them when entering into the various treaties is one which
cannot be regarded as indepsndent from the point of view of
internatiopal law. ' Witb many of them treaties were entered jnto
long ago which if no subsequent chapge in the relations so
.estabilished had taken place, would warrant their being looked upon
as independent, save in the point of capacity to maintain intercourse

Butler Report, para.39;

Sen, op. cit., p. 149.

Latthe, Problems of Indian States, p. 118;
Palmer op. ¢ii. p. 16;
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with any Eurepean or Eastern Powers or ‘fellow lpdianm States. ™
Thua they were not full infernational pergaps o be one of the high
contracting parties to an agreement.

The freaties are claimed 1o be both evidence and empodiment
of contract. But they dre {n w0 iostance dealings between
equals. Tpe British Government “is everywhere the visibly,
prepondexating  power. 1t bas 'invested’ the Raja with his
sovereignty; it agrees o ‘cede’to hina bis * territorien” which he,
isto hold in ‘ subordinate co-operation™ The tone and cosfent.
of these treaties reveal hardly any contractual element in the
sransactiop recorded.  The contractual theorists seek the 2id of both
jnternational law apd mumicipa) Yaw at ope apd the same time. The
crux. of the problem is: Are the refations based on treaties or,
contracts ?  “ It {s incoreect to regard a treaty 23 @n instrument
equivalent to a Coniract. A contract is an agreement formed under.
the aegis of municipal law; a freaty i3 an agreement baving quite,
other sanctions "? It belongs to international law and “ concepts of,
municipal jaw bave to be emptied of much of their force in the
sphere of internatiopal law. " It has been well pointed out, " In the
theory under consideration the two things are confused, A treaty.
concluded ( by this theory ] under international law is made to.
operate ondy by the principles of municipal Jaw.’® The expopents
of the coptractual theory maintain that the nature of what they term,
Paramountcy agreement muy be detesmived by the apalysis of
individua} ipstruments. What about rights which transcend such
agreements ? A wide discretionary power constitutes the very stuff,
of Paramountey © which has not always to rest upon treaties.

Accortiing to some, Paramounicy is an atithority derived by the-
Crown from the Princes. " The Paramountcy of the Crown depends’

1. Hall, Forcign Jutisdiction of the British Crown p. 206;

2. John Malcolm Ludlow, Thoughts on the Policy of Hie Crowsn
b. 30.

3,4, & 5. Yalmer, op. ¢3¢, pp. 18.19.

6. Leo-Warver, The Native States of Iudia, p. xi;.
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~wholly on the cessions of their rights which all the States-have made
or must be assumed to bave made. ” What an assumpiion’! This
theory closely resembles the next preceding one. It was thus trged
by the Princes’ counsel: ‘' The Crown is aptly described as the
Paramount Power, because the States have agreed to 'cede to it
.certain attributes of their sovereignty, and Paramountcy is a useful
word to degcribe the rights and gbligations of the Crown, which arise
out of the agreed cession of those attributes of sovereigaty. ™* It is
historically inaccurate and legally unsound to treat the Crown as a
donee of powers constituting its Paramountcy. To say that ™ As
each State came under British protection, it invested the Crown with
Paramountcy surrendering to it some of its sovereign powers, the
measure of sovereignty depending upon the political exigencies of the
moment *'3 js to indulge in euphemism. ‘ Invested the Crown with
‘Paramountcy ' is an astounding argument. No doubt there are some
treaties purporting to confer specific powers on the Crown. The
grant of extra-territorial jurisdiction to the Crown in respect of the
trial of European British subjects resident in Hyderabad, by means of
a Sanad in 1861, is ap instance and illustration of the theory. But
one swallow does not make a summer. There is no poiot in the
proposition, “ The so-called Paramountcy of the Crown consists of
those rights and powers, those fractions of sovereighity, which the
JIndian States bave consented to surrender to the Crown.” ¢ The
existence of a few treaties supporting the ‘theory of cession of
‘Paramountcy rights, does not warrant the questioning of the very
Paramountcy of the Crown by referring to it as "the ‘so-called’
Paramountcy. the go-called cessions are more snnende:s ihan grapts

One of the Princes’ principal spokesmen says: ** States like Baroda

Udaipur, Alwar, Nawanagar or Tripura existed as already full-powere

States when tbej first accepted British Paramountcy. Their sovereignty-
~was their own, not granted to them by the British. Indeed they were

Holdsworth, op. ¢it.,

Jotiut Opinion;
Varadarajan, op. cif., p. 258;
Sen, op. cit., p. 136.
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the donors and the Crown the donee; for Paramountcy was created:
by their ¢ession of certain sovereign rights to.the Crown”' It is
one thing to say that these States were sovereign. -But what is the
logic behind the conclusion that the Crown was the donee of
Paramountcy. powers ? ......The following observation is equallyh
fallacious : * The gist of all the treaties is that the States transferred
to the Crown powers...... The States were the grantors and the Crown:
the grantee.” ? In fact the treaties most eloguently proclaim the-
compulsory acquisition and not any voluntary cession of powers
constituiing Paramountcy. §

1 there were fullpowered States which are reputed to have
been the authors of the Crown's Paramounicy, what about a host of
States pot full-powered ! Some of them were actually created by
the Crown; many recewed both their status and powers from it. Inp.
answer to the Princes’ claim that they were the grantors of
Paramountcy powers, the case of Mysore bas been alluded to with
the rewark Pa:amountcy creates a State 7 & Wellesley's Letter is
self- expianatory. It runs thus : *“It is almost superfluous to state that
the whole kingdom of Mysore ...fallen to the army of the company...
ig at_present to be considered part of their dominions by right of
conquest; ...... we_ shall rest the whole settlement upon the basig
of our conquest ...... and render our cession the source of the‘
Raja's dominion.” ¢ It is from toe Paramount Power that some
States have derlved their powers. The Crown has acquired authority-
fmm sources otber than grants or cessions. It is erromeous to say,

Paramountcy is a delegation of authority by the Indian States to
the Crown.” & It has been carrectly said that “ sovereign rights may
grow up in, or inhere in, an authority- without having been ceded or
transferred by anybody. '6 What happened inlIndia is exactly the same.
Rushbrook Williams, op. cit., p. B0;

Varadarajag, itéd., p. 257;
Varadacbariaar, ep. cit., p. 51.
Mysore State Fapers, ii, p. 43;
Panikkar, Interstatal Law, p. 7,
Palmer, op, cif, p- 21;
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Paramountcy finds no place in Copstitutional Law properly so
called. It is " a sub-division of Public Law, It lqas"“*t,wo main
parposes; first, to fix the rdisttibution of political authority among
the various institutions which ‘together: make up that complex’
.organisation known as the State; ..... second, to define- the rights
and duties of each against ot towards the citizen and the alien
within the territory of its operation.”” ! It is alsp defined .as that
which “ consists of all .rules which directly or indirectly effect the
distribution or exercise of sovereign powers of.a state.”* But. no
such * distribution of political authorily * or ‘ exercise. of sovereign
powers' are iovolved in Paramountcy. * Whatever- authority is’
exercised over them ( the States ) by the. Crown, is-exercised by way
af ...... diplomacy only, and not by way of cobstitutiopal Jaw.” 8
Constitutional.Law includes rules ' which prescribe _the distribution;
or regulate the exercise of the sovereign authority in. the State,
define the obligations of the subjects towards the State, and lay down
the rights which the State permits its subjects to assert even against
itself.” # But the States were not British territory; their governments
-were not limbs of British administration:nor-were the Princes, British
subjects.. " Those who advance the constitutional theory: may find in
the Raja of Bepares or of Pudukotah, germs of an idea-that the
chiefs were rather petty- nobles of the British, dominion than
sovereigns of petty States. But the umiform tendency of British
administration has been to exalt the status of the .Indian chiefs, and
1o keep their territories outside the grasp of British law.” * It-would
be inaccurate to call them hereditary ;nobles subject to Constitutional
Law in the strict sense of the term,

To consider the relationship between the Crown and the States
as federal or, even semi-federal, is to read something in Paramountcy.
which is quite extraneous to it. The States were not constituent

1. Jenks, The New Jurisprudence, p..243;

2. Dicey, Law of the Constitution, p, 23;

3. Salmond, Jurisprudence; p. 515;

4. Keith, The Governmenis of ike British Empire, p.o4;

5. Lee-Warner, op. £+, p. 372.
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umits of a composite polity. Citing with approval the views
of Sir Frederic Whyte,' Chidgar seeks to find a resemblance
between Paramountcy and federal relationship. He says: ‘‘ As
“India’ means not only British India but also the whole territory
of the Indian States ...:the Governmept of India possessés Para-
-mountcy powers comparable to those of a federal Government,
over the foreign relations of the States, over their armaments,
over succession ...... security ...... behaviour of any State, ...... its
goyernment and conduct within or without its borders. ” *0"This
is a most superficial and misleading similarity. Federal relations
are characteristically constitutional and involve, delimitation of
jurisdictions, division of functions aod both separation and distri-
bution of powers. Acts of the federal centre as well as of the
federating units are justiciable. The member State of a federa-
tion cannot be compelled 10 do anything which is not expected of
it constitutionally. This bas not been the case with the Indian
States. “ Unlike the American States, the Indan States can be
coerced and the: Paramount- Power can interfere with individual
citizens or individual States.”? As observed by Sir Tej Bahadur
Sapru, “The question of Paramountcy in relation to the Crown
js one thing and in relation to the federation is quite a different
thing. There can be no such thing under' a federal constitution as
one’ Paramount’ unit of federation exercising Paramountcy over
-another unit of the federation. The basis of federation is
equality:” ¥ Conversely, there can be no federal relationship under
‘Paramountcy. The basis of Paramountcy is inequality.

The mere fact that the States are separate political entities
does not' mean that their relations with the Paramount Power are
Akin to the constitutional nexus betweep the various units and the

+ . .
————

1. India—A Federation

2. Chudgar, Indian Princes under Britishk Protection, p: 155

3. Per Bhulabhai: Desai, Preface to Krishnamurthy's Indigsn
States and the Federal Plany

4. 'Speech at the concluding session of ‘the Federal Structure
Committee..



LEGaL THEORIES OF PARAMOUNTCY 43

cettre in a federation. It is not correct to describe the Indian
Gtates “‘ as autonomous units ( in the sense of entities. of a-federal
polity) and to maintain. that * The Government canrot intervene
unless conditions at present undefined, but well understooﬂ are
satisfied.”® The test of any federal state ‘is the “existence of a
supreme judiciary which acts as the guardian .of the constltutlon.
To presume that there was a federal or semi-federal relatmnsb:p
between the States. and the Government of India and then to
complain that there was no such judicial authority, looks literally
preposterous. It has been said: " The ome great shortcoming
of this semi-federal system of government in India.is:that there is
no such independent judicial machinery to ad;udlcate upon the
interstatal rights and to prevent the invasion by the Central Govern-
ment in the domain of State soverelgnty. At. the present time
all questions of this nature are decided by the Government of India
by virtue of its claims to Paramountcy.”? This was propetly so.
It is wrong to describe the Government of India as'a semi-federal
system. The absence of a judicial machinery is not a *shortcoming”’
merely. A supreme judicial body is the sine qua non of federation:
The Central Government is ‘not a federal auwhority: it is the
Yaramount Power. Reluctaniy, the two champions ot The Princes
admit tbat the relations between the' States apd the Government
of India were not federal; but they over-qualily their admission.
They say: * The apparent exclusion of the States trom:tbé cenptral
authority imparts to the censtitution of the Indian Empire the
Semblance of unitary government .,.... The Governmient of India ...
bas never ip principle denjed the right of States to express them-
selves upon queslions which concern them.” 3 What are the facts?
The States were really excluded from the central authonly, the
Government of India has all along beén unitary, both in formas
well asin substance. The non-denial, in pnncxple, of the right of
States to bave some say, does not mean that there was a large
semi-federal element in the polity.

1. Haksar and Panikkar. Federal India, p,36;
2. ibid., po.94;
3. idbid., p. 34
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Is Patamountcy a kind of trust ? To say that the pDS!thD of
the Cro#m was 2 fiduciary one is all right; but to go further and
treat Paramountcy as a sort of a trust is riot permissible. Many a
time the Paramount Power has acknowléged that its authority
carried with'it 4 moral responsibility. As Lord Minto put it, ~ Ibe
Imperial Government have assumed a cértain degree of responsibility
for the general soundness of their { States’) admisistéation: ¥t
‘Curzor’s admonitions-and exhortations to the Princes clearly infdicate
the fiduciary nature of Paramopuntcy. His expostilating with the
Princes on their dutiés ftowards thelr subjects is wel} known. His
advice that * the gadd? is not intended to he a divan'’of indulgence,
but the stern seat of duty ':" shows how solicitious the Paramount
Power proiessed to be about thé wellare of the States’ subjects: But
this would not make it a trustee.

The East India Company was ruling its territorial possessions
as a.“ trustee,for the. Crown *.8  According to a Resolution,! the
Government of India described themselves * trustees and custodians
of the rights, interests, and traditions of pative States, during a
minority administration. ” But do such statements cover. all the
agspects of Yearamounicy ? According to the first statement, the
Crown was a beneficiary. The second ene applies ooly to minority
administrations. What happened to the trusteeship when the Crown
assumed the direct governance.of India? The Company was, till
then, its. trustee. 'When, the, Crown took over the administration of
India was there no termination of the old-trust ?

In a statement to the Press Dr. Ambedkar characterised
Paramountcy as a trust. He said: * The powers of Paramounicy
are of the nature of a trust beld by the Crown for the benefit of the,
Pegple of India. "5 *The people of India’ have unfortunatelY. no
where been described or much legs treated, as beneficiaries. This i

Minto’s Udaipur Speech;
Curzon's Jaipur Speech:

3 & 4 William iv, cap. I¥iv,
No. 1894-1A, 27-B-1927 ;
Times of India, 19.6-1947.
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_za matter of Indian political history. There is no depial of the fact
that the Paramount Power has exercided its authority in theé interests
of India as a whole; but this does not convert Paramountcy into a
trust. Dr. Ambedkar’s statemént is all right’ as-indicating'a general
fiduciary responsibility involved in Paramountcy. But the analogy
cannot be pressed further. The subjects of States or of India as a,
whole have not been recoguised as beneficiaries, for one to treat
Paramountcy as a trust in their favour. Just becausethe word
* trusteeship * is employed, it does not follow that all the ingredients.
ot a trust must perforce exist. Shah argues that “* The doctrine of
Parliamentary trusteeship over India was 'speciﬁcéﬂy mentioned in
the Preamble to'the Government of Indja Act, 1919,”, He adds:
“ By the theory of this trust, by the fundamental principles of all
trusts, the trust #s valid only upto the day the legal incapacity or
disability of the beneficiary is ended”? But who was the beneficary ?
In the present context the Preamble ailuded to does] not. create or
evidence any trust; and the guestion of its termipation does not_‘arise.l‘
The Paramount Power was not an equitable guardian either. As
Gundappa would say, ' Viewed legally and with reference to her
generally acknowledged rights she is a great deal more. than a simple-
disinterested guardjan . He coaotinues, * The:synopyms of her-
Suzerainty are Supremacy, Paramountcy and Imperial Prerogative.”’ 5.
But it is submitted that eack of these alleged. syponyms is distin-
.guishable_from Paramountcy.

—— e —— —— —

1. Shah, Federal Structurcp. 49
2. Gupdappa, The States etc., p..20.



CHAPTER V
Imperial Doctrines of Paramounté¢y

At the beginning of the last preceding chapter it was said Cthar..
the grouping of theories concerning Paramountcy was not basedon
any strict principles of logic. The motive was convenier®®: The
so-called legal theories contain a lot that is not law and ,sintilarly the
* imperial doctrines * 6f Paramountcy are not totally devoid ©f legal
value. The appellation imperial is given just to indicate that the
views advanced are based more on political than on com‘,‘,iﬁ,‘}i,?“al.
considerations- The thesis of the Princes has all along peen that.
*“ The relationship between the Crown and the Prjnces is wholly
lega), a nexus of mutnal rights and obligations.”” ! On the other hand
the Crown and others view the relétions!':lip as non-legal and mostly-
political. 'The rejection of the Princes ’ theories is based or different
grounds in each case.

There is a school of thought which regards the réjationship’
bétween the Indian Princes and the Crown as feudal, it waS lupper
wha* denesly and elabosately discivsed. a8, <nneidesalle, Wnath, the!

application to them ( the Indian Pririces ) of the term feudatory, in
*Qur Indian Protectorate.” * Lee-Warner does not subScribe to-
Tupper’s theory. He saya :  Parallels to the droifs seigNetrians,.
to fiefs, to the comitatus, and other incidents of feudslism, can
readily be traced in Indian history; but the sources of thes¢ COMmMon
“facts differ, and the broad currents o6f théir devolopment (ogk €0urély
different directions in the East and in the West, My Tupper
hirself admits that the *inchoate feudalism of India’ lacked three
factors...... But it lacked more......It lacked the vital spirit of Eure-
pean feudalism.”* The Indian Political Department acetd on the
assumption that the Indian States were merely feudatorieS of the-
Crown. This * tbeory of a kind of feudal Paramountcy camme to be-

1. Sir Leslie Scott, indian States, 1929, L. Q. R.
i 2 Lee-Warner, Profected Princes of India, p. 376;
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.elaborated in the time of Lord Mayo.” ! The Jconstait use of such

words like feudatory, vassal, chief, suzetamﬂord fealty and so on
lends support to the feddal theory. The Proclamation of Edward
V11, cited by Lord Minto in- hlS Udaipur: Speech 1809, begins thus :
“ To all my Feudatones and sub]eCts Colonel Malleson calls the
Indian Princes ** feudatory- Chiefs.” * Su' Henry Cotton also calls
them ** feudatories.” 3 Even the leading official expert and Princes *
adviser Professor Rushbrook Williams says: **Many.of these States
owe their very existence o British justice .and arms......these
feudatory States chequer-boarding all India.” ¢ The Indian Princes
are not mere feudatories. The feudal theory-is no longer respected.:
Except for a few Chiefs in the Central. Provinces and Orissa who
have described themselves as 'feudatores’ and have. executed
* feally bonds,” the Indian Princes are not. officially designated as
feudatories ot vassals. The loyalty of. the Indian Princes to the
Crown is not the same:as the allegiance of a feudal baron to his
liege lord. Between some of the larger States and their tributaries
there is something like a feudal tie. The Government of India once
ruled that the more payment ofa tribtite by a State cannot make it a,
feudatory. Between a veassal and his Suzerain more than payment of
tribute in invalved. However * the word feudatary is a useful ane,
and as long as it is employed to imply a measure ,of subordmacy and
general Paramountcy, is permissible.’

But to press the feudal analogy further would be improper,
“The Rulers of Indian States possess considerable powers of internal,
sovereignty. They are masters of their own territories; .they are,
not‘just holders of any feudal fee or tenure under the overlordship.
of.the Crown. They are unlike the mediaeval barons who were
rewarded, with lands for military services both rendered and to be,
tendered to the Crown. The Indian Princes being Rulers of States.,

The British Crown and the Indian Princes, p. 102.
Malleson, Native States of Indie, p. 7;

H. 1. S. Cotton, New India, p.7-

Brailsford, Subject India, p- 65.

Sir George Macniiitn, The Indian States and Princés, p. 169,
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it would be wrong to regard them as resembling less lordes;

anglais.. 1t has been pointed out that *' By the feudal system:
Barons derived their lands and -authority from the King 4% their
feudal superior; whereas by our 'treaties, with the Indian Princes
we recognised their ioherent' right to govern their sub]e"tS """
To-day when the States * forces are desired for service in.tP® field3:
the Government do not call them as would a feudal sUPErion:’
they ask if the Princes will offer them.™ The territorial {Ote80ty”
of the Indian States is guaranteed. They constitute foreign,
territory of which the 'Princes are rulers, not mere propTietors.
Most of the Rulers belong to historic dypasities and rule theif Jands:
handed down by their forbears. They govern in their owf 03M€s
on their own account, and on the .strength of their old titles.
* The terms used in reference to the native Princes 2r¢ the’
teachnicalones consecrated to our own sovereigns '’ says an English.
writer. ‘He continués» * The words are “words of sovel€ig0tye
No Peer; through he. wear the strawberry leaf is entitled (¢ them-
A private corporation sole or person has no ‘ successor™ A
private corporation aggregate; such -as ‘a public compadV Das
‘ assigns.” The King has beirs and successors—" heirs * that is,
persons who according to the laws of inberitance .can. il ther
throne left by him ; *-successors,®; that is, ‘persons who Can be
called to it by Some other title not :flowing pecessarily from’ himself
but from the perpetual individuality of the State which he AOVEIDS.
The térms ‘heirs and successors’ are ‘ised in the WEED'S
Proclamation.” ¥ ‘Even Hastings recognised that there wer® States
other ‘thian those professedly feudatory “ distinguishable fry™ them
ag'” stan&mg in'the denomination of allies.”3  According to Sir Johri
Strachey : ** The States'are often called * feudatory ' ; but there is
no real analogy' between the relations with the Government o India
and the incidents of feiidal ‘tenure: The expression has come i0t0 Use
s Aijtchizon says, ' merely from waot of a more convenienf term fo-

1, AP, Nicholson, Scraps of Paper, pv, 286-212.
2. Ludlow, Thoughts on the Pol:cy of the Crown,.p, 34-
3. Palmer, Sovereignty and Paramountcy, D 8.
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deépote the subordination of territorial sovereigoty to a3 comimon
superior and combined with thé obligation to discharge certain duities
ard render certain services to that superior.” !’

-

]
To go back to Tupper who stated that ** these native States are

the feudatories of which the British Goveroment is suzerain,” * it is
to be observed that his theory has not commended itself to many of
his successors. In the opinion of Lee-Warner, " Mere feudatories
hold an inferior position to junior partners in an imperial scheme.” 3
Again, " It is the ruperficial resemblance confined to a very few of
the petty chiefs which makes the' employment of the term * feudatory”
so dangerous to the great bulk of the protected Princes of India." ¢
To regard the Princes as *’ tenants at will ” ¥ is inaccurate although
they owe their existence to the grace and goodwill of the Crown:
That “ There is no pretence to equality in the feudal relationship ' ¢
is an overstatement.

It has been said that the relations between the Indian States
and the Paramount Power were ‘‘governed -by a special body of
rules, sui gemeris, which Lee-Warner (It should be Tupper for
Lee-Warner disapproves of the term.”) calis Indian Political
1aw.”% This isindeed astrange phrase. Law and politice are
distinct and they can hardly be compounded into -an inteliigible
expression. It is pointed out; * Tupper usea the term ‘Indian
Political Law * which is open to criticiszn that there is little legal
about the actual practice of the Indian Government itseif.”? He
was one of the pioneers of Paramountcy. He seems to have tried
to invest the diverse practices of the Political Department with a
legal character, He was the first exponent of the theory of

1. Strachey, India, p. 305.

2. ‘Tupper, Our Indian Protectorate, p. 4;

3 & 4. Lee-Warner, ébid, p. 394 and xi.

5 & 6. ( previous page), Brailsford, Subject India, p. 130

7. Lee-Warnper, op cit. p. 27

&, Julian Palmer, Sovereignly and Paramounicy , p. 4.

9. K. R.R. Sastry, Paramountcy and Stale-Subjecis, p.25.
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palitical practice’.  According to the early attitude of the Departs;
ment “ No chief” it was said ““has a right to misgovern his,
territory. Mipute and frequent interference -is prohibited ......
barbarous practices are not tolerated,”!  These precepts are
regarded as constituting a sorf of a * politicallaw’.. The comven.
tions established by the Department are more the covsequences
than the causes of Paramountcy. Aslong as the validity of what
the officers of the Indian Pofitical Service did was wot, open to
Jjudicial examination or determination, whatever was ‘done, was legal.

« Do the rules of official procedure constitute °political
law’' ? ' Palmer asks: “If the relationship between the Indian
States and the Paramount Power is governed by the rules
of Indian ‘Political Law’; what are those rules? They are
merely rules collected from practice ....., To say that therz are
rights between the parties, but that they are * political ' rights
governed by “ Indian Politica] Law ' is merely to describe in an
apparently legal phrase a state of affairs in which facts: alone have
force.” 2 The practice referred to is that of the Political officers
whase conduct ““may not be tried hy any principles of general
jurisprudence external-to themselves ...... The cojnér of the name
*Indian Political Law * is constantly. appealing to some kind of equity
and right to-justify the rules he collects from practice : and what it
comes to is that:the reJationship in question is to be governed by
rules which are collected from practice and then justified by
principles of so-called equity; but these principles may only he
imported ez posto facto, must be brought in piecemeal as required
and virtually detached from the general body of jurisprudence as nat
10 be themselves ordered or tested at all™® Thar an attempt
should have been made ta fabricate a theory of * Political Law." te
explain the practice of the Crown in regard to the Indian Sraies
shows the real nature of Paramountcy. Does the phrase. ‘ political
law ’ mean that what tbe Paramount Power did was law to the

1. Julian Palmer , p. p. 53-6.
2. ulian Palmer Sovereignty gnd Paramousitcy, p. 5.
3. .ibid. p. 6. )
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States ¥ Or does it mean that the Paramount Power was bound by
certain laws and principles in its dealiogs with the Indian States?
It it is the former, * Political Law® would be a misnomer. If it is
the latter, it is necessary to see whether any principles which - guided
the Paramount Power in its, intercourse with the lpdian Princes
could be formulated into some ‘political law’. 1t must however be
borne in mind that the term law, used in the context, means aothing
more than a body of rules actually observed without reference ta any
formal declaration before hang.

At the outset it was remarked that Paramountcy was rhore a
poiitical power than any legally definable authority. Sastry rightly
savs that ** The basis of this imperia! Tight is esséntially political and
any effort at reconstructing these legal-cum-political bases will always
prove vulnerable, ™ Tie Indian States ' Committee plainly admit
that Paramountcy is governed by ‘ imperial necessity ‘and * musf
fulfil its obligstions defining or adapting itself, according to the
shifting necessities of the time and the progressive development of
the States, " That the relationship between the Crown aud the
States is more to be judged from the point of view of politics than of
law, is the view of the Nebru Committee also. They say: ** Sir Leglie
Scott regards the rélationship between the Crown and the Indian
States...,,. as almost a virgin field for a lawyer and we venture to
say this is not quite correct. We think it is more a case for the
constiuctive statesman than for the apalytical lawyer. ™7 Scott
Yimself, while championing the claims of the Princes that tbeir
relationship with the Crown is wholly lagal, admits that *° political
issues of first rate importance ” are involved. He pleads for * a
statesmanlike treatment of the Pripces ......from an Imperial stand-
point.™*  Apother admission is also significant : * The relationship
between the Crown and the Indiag States is unique ...... Tt does not
fall 'with in the ambit of international law.” These passages illustrate

K. R. R. Sastry, Treatics, Engagemetils and Sannads, p. 238,
Buotler Commitiee Report, para 57,

Nehru Committee Report, .

Law Quarterly Review July 1928; Ch, Indian States,

Col i S
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the true character of the relationship between the Crown and the.
States. The nexus is mostly political,

It by ‘lndian Political Law 'is meant that the Paramount
FPower exercises its political or imperial rights lawfully, there can be
no objection to the phrase. It is quite useful as it suggesis th‘é duai
character of Paramountcy. After ali what Paramountcy is, can more
adequately be ascertained from political practice than from legal
precepts; for ** Paramountcy is an omnibus term used to dengte the
rights which the Crown can exercise through the Political Department
of the Government of Indja over the States.'® To designate the
political rules or maxims as* Jaw ', would not be proper. There has
been nothing like a ‘code of law’ covering, if not gaverning,
political practice. Attempts at codification were made; but they
would not, even when accomplished, preduce any politica] * Jaw *
Does * Political Law * stand for the rules which the Crown's Indian
Political Officials were obliged, 1o obey ? So far there has been no
such law. There was of course a celebrated code of political
practice, pamely, Tupper’s Manual. Baut ‘t‘his book was conﬁdentially
jysued and circulated among the Officers. The book -itself is * the
sacred mystery of the code of political practice ”,? a politica)
scripture, so to say, rather than an embodiment of any clear legal
principles of Paramountey, which might have constituted some

Indian Political Law .

It is almost universally accepted that Paramauatcy hag itg basis
in milicary protection. As ohserved by Sir Willlam Barton
*“* Paramountcy is the outcome of military suprewacy over the great’
sub-continent of India; an inevitable corollary of military protection
. As far as the Indian States are. concerped, the sole object of
the alliance was to cecure military protection ...... They had
unavoidably to cede to the stronger military power the conptrol of
thejr foreign relations ... ... The outstapding feature of this
relationsbip was the military protectorate,” ®* With referepce to:

1. Ambedkar, chcraﬁ'{m Vs, Freedom. p.99;
2. Sir William Barton, The Princes of India, Ch. xiii,
3. Barton, Ibid.
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‘the prospect of Indian States gaining freedom on India’s attainment
of dominion status, the same writer, elsewhere, pleads for the
fulfilment of obligations involved in the military protectorate. He
says : ** Political India would not expect the British Government by a
unilateral act to place the fate of the Princes in the hands of the
Hiodu political intelligensia. The Crown must inevitably bave some
voice in military affairs so as to be able to carry out the obligations
of the military protectorate,” ! This view finds great support from
many quarters. Macmuzn bluntly puts it : * That whether you like
Reading’s dictum of British Supremacy ), of Paramountcy backed by,
the unassailable * forty-pounder train’ It is the meaning of supremacy
all the world over from Stalin to the Holy Fatber. It is infallible by.
right of force majeur ”* Thisis truth, though harsh and grating.
As early asin 1843, in a minute dated the first of November, Lord
Ellenborough spoke of British Paramountcy as the result of arms, and
strongly urged for its maintenance “ the continuance of our military
preponderance ” lest the " withdrawal of our restraining hand
should * let loose all the elements of confusion”? The various
treaties and engagements clearly show how the Paramount Power
has taken upon itself the right and obligation of protecting the
Princes against attack both from without as well as from within.

1t is to be admitted that Paramountcy must be explained
essentially in terms of military protection. That it hag been derived
from military might only, is stressed by Tupper. *The Para-
mountcy of the PBritish Government is not derived from the law of
nations, or from the Moghuls, or indeed from any of the potentates
who maintained a fluctuating and often nominal suzerainty over the
different parts of the country. It rests on conquest.” ¢ But protection
extended to the States was not just limited to military help; it
included the protection of the subjects as well against gross misrule..

Barton, India’s Fateful Hour, p. 33;

Macmunn, The Indian States and Princes, p. 164
Ibid, p. 174.
Tupper, Our Indian Protectorate, p. 60.
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Tupper says: “We extend protection to the subjects of native-
states first as against gross misrule ; secopdly as against all -enemies
of the British Goveroment and thirély, in our ordinary relations
with foreign powers.” ¥ These two passages from Tupper disclose
two things; first, Paramountcy is mostly military in origin, and
secondly, protection’is not restricted to military’ aid to the Princesi
It is also clear that Paramountcy at the beginning was purely
military and that later it became something more, if not different.
What prevailed at the commencemant of an ‘institution does not
pecessarily or conclusively decide its character- permanently. More-
over, not all the States which camie under British protection did
primarily seek protection. Many a State was at firsi an ally. Itis
oply after the end of the eighteenth century that there appears a
scheme of military protection as qistinguished from co-operation.

In a large number of treaties and engagements the Indian States
are described as protected principalities. That many of them lost their
freedom, and most of them their sovereign status, as price paid for
military protection, is well known. -Some States have partéd with
portions of territory, in consideration of the same. Bat one should
not overstress the military character of Paramountcy. It is one
thing to say that the Indian States depended for their existence on
the strong arm of the Paramount Power, and that in cobpsideration
of that. protection agreed to provide facilities of every description
to the British army, and in pursuance of the same agreement,
undertook to maintain armies, pay tributes or cede certain
areas in lieu thereof. It is altogetber 2 different thing to say
that they were just principalities entitled merely to military
protection.  The origin of Paramountcy is atiributable to
wilitary protection. Its subsequeat course particularly after
1858, shows that it is not absolutely the right of a military pl:;otector.
Paramountcy came into existence on account of certain military
exigencies. But it slowly acquired a politicai complexion. To a
certain extent it began to assume a constitutional tone as well,
‘What was mere military superiority eventually became a constitutional:

1. Ibid, p. 354.-
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authority, The fact that Paramounticy means an imperial might,
-and that based on military .supremacy, primarily, and a-constitu-
tional right next, is self~evident; it canmot be gainsaid. But to
speak of Paramountcy in terms of military protection only would be
to ignore a sense of proportion. Its scope is much more extensive.
It includes a good number .of matters other than the duty and
privilege of military protection.

There is another doctrine advanced by the Indian Princes that
their relationship with the Crown is personal in patwre. As observed
by Sir Leslie Scott * one would say that the contracts between the
Princes and the Crown were personal — incapable of being performed
by any one else. ‘The Princes, in making them, gave their confidence
to the British Crown and Nation, and the Crown cannot assign the
contracts to any third party.””! One of the Princes expresses an
-opinion which has claims to be considered as representative : ¥ The
theory of Paramountcy has its basis' in a personal relationship between
the King-Emperor and the Indian Princes.” ? That the tie involved
in Paramountcy is to a iarge extent personal is the view of Westlake
also. He says that “ the Indian Government itself admitted and
acted on the existence of a personal tie between the Queen-Empress
on the one hand and the uative Princes and their subjects on the
other hand...... which is.the very tie that in political Janguage is
describad asihe relation between sovereign and subject...... Loyalty
and allegiance as expressing the  duty to the Queen-Empress, treason
and rebellion as expressing the breach of that duty, are terms
familiar in Indian official language.” 3 It is significant that Panikkar
has at one place indirectly admitted that the relationship between the
Crown and the Indiap States was impersonal. He says : ** Though in
many 'treaties the obligations of the Rulers as individuals is
emphasised, there could be no doubt that the treaty made with him
Js as representing his State.” ¢ So much when the queslio_n is one of

Law Quarterly Review, July 1928,

Raghubir Singh, The Indian Siates and the New Regime,
p- 33

Westlake, Collected. papers, p- 221;

Interstatal law, p. 24.
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obligations ; btit what about rights? Personal loyalty of the-
Inidian Princes to His Majesty the King-Emperor was oply'a part of
their obligations to the British Crown. It must be remembered that
*“ Allegiance is not an expression of mere courtesy or friendly
sentiment,” ! What the Princes owed to the Crown is so,meﬂiing
more than personal allegiance. It has been stated that “ All chiefs
owe obedience to the Paramount Power.”? The Princes oWed an
abiding loyalty to the throne of His Majesty, more than to the Person
eccupying it for the time being.

The Princes have all along received recognition on the ground
of being heads of Siates. In fact, independently of their States.
they possess no -Jocus standi for purposes of their relasionship
with the Crown as Paramount Power, To claim identity with their
States, let alone full sovereignty over the same, in one breath,
and to contend that their relationship with Crown is perscmal- in
the same breath, is t0 reach the height of inconsistency. Sovereignty
of the Pripces in respect of their States is a ‘real’ thivg; -any
relation with the Crown based on that must necessarily be the
same. Moreover the British Crown is not a personal being; it is--
a constitutional institution. If the Princes’ relations with the Crown:
wue pady  peaonh, wets of U wivdid ol Pauponicy
could bave been obviated. A personal tie cannot perpetuslly last;
it snaps on the disappearance of any of the persons party.to it.
What is personal to the Princes aod the King-Emperor is of
little or no coastitutioral importance. The British Crown itself
has been a ‘ teal ? entity. 1t acted “ oot in a persopal
capacity ... .., but in the capacity of Ruler of British India ... ...
The contention that the sovereign of a country whp entess into &
treaty does so in his personal capacity and not as the sovereign

of the country istoo absurd to be maintained in the twentieth
century, 3

1. Gundappa, The States and their People, p.23;
2. Sir T. W: Holderness, Peopies and. Problems of Indids 0. 135
3. P.S. S, Aiyer, Indian Constitutional Problems p,213;
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It bas also been pointed out that “ the Indian_ States owe
their subordinate co-operation not to the 'Crown in his .personal
or individual capacity, but to His Majesty as the King-Emperor of
India,”! and that too" * in his political aspect.® That Paramountcy,
partly derived from treaties, is a real relationship, is again
obvicus from the following: * Treaty rights appertain to a
State, not to its head. They are not personal properties. ”? It is
true that'in international law  “ treaties of alliance are of a purely
personal character.,” 2 But to hold that such treaties are ' like the
Indian treaties ’ is not correct. There can be no comparison between
‘the two. The personal element involved tn Paramountcy is not in
any case considerable- ‘Realising the importance, from the point of
view of the Empire, of the Princes’ claims of personal relationship
and the resulting rights and obligations of the Paramount Power, the
Indian States Committee clearly stated that * the Princes should not
be transferred without their own agreement to a relationship with a
pew Government in British India responsible to an Indian
legislature.””* This finding of the Committee is politically intelligible
but legally unconvincing. '

* Holdsworth expounds a doctrine* of a ° distinct prerogative’.
According to him “ Paramountcy is only part of prerogative.”® He
Jays down a dictum that “ Prerogative is pot the source of
Paramountcy " and maintains that “‘ the growth of Paramountcy has
added a new and distinct prerogative of the Crown.” Holdsworth's
arguments needl sore examibdion. The Toree proposiaons srated
.by him are the postulates on which two conclusions are based. He
gays that “ the Crown cannot cede its rights and duties as Paramount,
Power to any other State.” 8 Secondly, he holds that * usage accepted

1. K. R. R, Sastry, Indian States p. 22;

2. M. K. Nambyar, Federal Law Journal, Qct. 47.

Sen, Indign Staics, p. 147;

Butler Committee Report, para-38.

Law Quarterly Review, xlvi " The Indian States and India .
Holdsworth, * The Indian States and India,” Law Quarterly
Review, {1930), Vol. xlvi;.
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-by the Princes is the most important basis of Paramountcy, and......
‘Paramountcy resting upon this basis is a source of a separate part
of the Prerogative, no alteration in this usage or in the Prerogative
resulting from it can be effected without the consent of the Princes.”

Holdsworth’s arguments are plaugible. To what extent prero-s
gative j5 a source of Paramouptcy will be discussed later. Ip lega)
phraseology, prerogative means the pre-eminent 130“11:1' or special
privilege enjoyed by the Crown. [t is that power exercisable by ‘the
Crown without recourse to Parliament, a residue of discret‘ibnary
authority allowed to it. Itis one of the vital elements of Para-
wmauntey. Paramountey, conversely speaking, s 2 part of qragagative;,
that is, it is that portion of the prerogative which pertains to the
Crowr’s relationship with the Indiap States. *' Paramountcy is a part
of the Royal prerogative. Whereas by the common law and by
statute, the prerogative extends over all the countries which are
. governed by the Crown, Paramountcy only exfends to the Indian
States, and the States are only subject to that part of the prerogative
which is included in the term Paramountcy.”' That the
growtk of Paramountcy has coptributed to the augmentation of
the sphere of prerogative cannot be controverted. But to say
that it bas added a “ distinct™ prerogative is to jovent a
novel doctrine. Holdsworth’s theory is based “on legal and
techoics! grounds as well as on grounds of Dpolicy.” The
incorrectness of the alleged legal basia is examined by Sir P. S. S.
Ajfyer whose arguments Yhat the relationship involved is not per-
sonal are discussed elsewhbere. Sastry poiots out the anomaly
of Holdsworth's doctrine. He gays: * Asan eminent jurist he
is no doubt aware of the curious proposition be is advancing. There
can be no [imitation upon the doctrine of legal supremacy of
Parliament in Great Britain. Secondly, there is not in constitu-
tional law a single prerogative of the Crown which Parliament capnot
touch by enacting a statue for its abridgement, curtailment or
other mode of regulation”.® There can be no controversy about

1. S. M. Bose, The Working Congstitution of India, p. 22,

2. K. R. R. Sastry, Paramountcy and State-Subjects, p. 20;
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the final statement of Holdsworth that Paramnountcy has eariched
the prerogative powers of the. Crown. But it has not added any’
“new and distinct” prerogative. Holdsworth's arguments are
based more on considerations of imperial golicy than of constitu-
tional law. How far the Crown was obliged 1o respect 1its
so-called ‘pew.and destinct'' prerogative, unamenable to Parlia-
mentary jurisdiction, will be considered in a later chapter dealing
with the various obligations of the Crown,

Instead of Paramountcy being a part of prerogative, its con-
verse is nearer truth. Only apart of Paramountcy forms a part.
of preropative. There is some common ground between them ;
the two form intersecting circles. The whole of Paramountcy
is not part of prerogative; for, much of Paramountcy
lies outside. prerogative. Granting  that Holdsworth's
view as to Paramountcy being a part of Prerogative is partly
acceptable, it does not follow that such a prerogative is a separate,
and distinct ope and that it lies outside the ambit of Parliamentary
jurisdiction. Citing Anson and Jennings, Bhattacharya states that
“ The prerogative of Paramountcy can certainly be regulated or
.abridged or even taken away by Parliament. It is surprising indeed,
to find that prerogative is not the source of Paramountcy; but that
the growth of Paramountcy bas added a new and distinct prerogative
to the Crown. There is no warrant for the proposition for treating
Paramountcy of the Crown as a class apart from other prerogatives
—.....There is a long stream of decisions which point out clearly that
there is not a single prerogative of the Crown which Parliament
cannot limit or regulate or even abolish.” ! It has been held that
* when the operation of a statute overlaps the exercise of a
prerogative, the prerogative is superseded to the extent of the
ove:}apping." ?  Holdsworth’s -doctrine of a pew and distinct
prercgative of Paramountcy is pot Jegally tenable; so also his other
thesis that prerogative is not a source of Paramountcy.

1. K. K. Bhattacharya, The Indian Constitution, p. 95;
2. Attorney-General Vs. De Keyser's Royal Hotel Lid, 1920
A C. 508B.
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The doctrine that the refatiouship of the Crown with they
Indian States was governed “* by rules which from a very sTtrls:c‘:i%gl;‘parl:;li
of the constitutiondl law of ‘the empire” is most satisfélc'fo?g
This, according to the Indiap States Committee, is * the correct..
view.” 1 of the relationship, [t canmot be denied or doubted;
that “ the Indian States zre from an externs! point of view ab
unit or upits in the British Empire ”.} According to Tupper, for
external purposes the whole map of India ja red-  As observed by
Westlake, * Wherever a body preseats hself externally 2s 2 unit,......
the terfn © constitutional ' may faitly be usedd fo express whatever
political relations, possessing any degree of fixity exist between them,
the smaller bodies, or individual wen that constitute the unit.”*  Bat,
where the relationship is not amongst the units infer sz or between
any unit and its individual men, but between the units eollectively
taken on the one band, and their common superior, on the other, the
word conpstitutional cannot ‘be used simpliciter. It requires a
qualification. The Indian States are in a way parts of the British
Empire apd whatever rights or obligalions fow from their being so
placed, may be sad (o belong 1o the realm, not of constitutional law-
a5 commonly understood, but of ** mperial Constitutional Law™: that
is, a systern obtaining among the diverse parts of the British Empire.
The Indian states Committee are of opivion that Paramountcy must
be treated as 2 *‘ very special part of the constitutiopal law of the
Empire. ™ With approval they cite the opinions of Westlake and
Pollock. The former re_g'arded the rules regulating the relationship
between the Paramount Power and the Indian States as " part
of the constitutional law-o‘f‘ the Empire. " The latter too expressed
a similar view

Report of the Indian States Commitiee, para, 43;

Jullan Palmer, -Sovereignty and Paramountcy, p. 22.

1bid;

Butler Committee Report para 43;

Westlake, * The Native States of India  Law Quarteslp
Review, xavii. '
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6. Pollack, Law Quarterly Review. xxvii
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Can Paramountey be interpreted.in terms of imperial admini-
strative law P The phrase ' administrative law * is a technical ome.
Tt has & special meaning of s own. Paramountey has Little to do
with the “couastitution ' either of the Empire ar of the protected
dependéncies. Tt is more or less g system of political control and
imperial administration. But as already pointed out, the epithet
* administrative,” although more appropriate, is misleading; and
therefore:it deserves to be rejected.

Often a question is asked: “ Canthe relationship be explained
in congtitutional or legal terms, or does its whole raisor d'eire
copsigt in ensuring the absolute Paramountcy of the, British Govern~
ment over the Stateg?’"? This is a highly relevant quesiion. A»
answer to it would be, that Paramountcy can to some extent be
explained in terms of law; but it would be hazardous to say esactly
if it is constitutiona] jaw or any other known kind. Among the legal
and political theories prevalent, the one which is most satistactory
is what we may cal) the ‘lmperia) Consiitutfonal Law Theory.’.
1t merits preference over the rest; for Pafamounicy is at cng and
the same time an imperial authonty emanating trom the supremacy
of the Crown, s5 well asa coptitutional relavonship founded on
freaties wnd weape. Fusther, ¢he toles 2nd convenMons conteroing
{ts coptent, extent, and exercise are fairly ascerfainable and they
constitute gaqe kind of faw. Kecommendation of this theory ag the
most satisfactory doees not medn guy totai rejection of other doctrines.
Each has an aspect of troth 2nd bolds good in some cases or the
other. Although this seems more sound than the rest, it canngt he
yegarded gs infallible or perfect. The theory of relativity has as
much place in law as in the world of physical sciences.

The various legal apd imperial theories of Paramounicy have
been briefly reviewed, No single theory is by itself adequate. They
ate all mixed theaties. Sorne are called legal and othere imperial.
This division was made just for purposes of convenience. The
predominant traita of each doctrine have been the criteria for

1. V. B. Kulkarni, The Future of Indian States, p. 42.
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designating the doctrines as legal or imperial. The conclusions:
reached may be indicated here.

The first legal theory related to-the interpretation of Paramountcy
in terms of international law. Paramountcy lies outside its fold.
Secondly, Paramountcy cannot be brought under any system of
interstatal law. Thirdly, the contractual theory is mot acceptable in
its entirety. Fourthly, the theory of cession, that is, that the Crown:
was a donee of Paramountcy, looks both far-fetched and fanciful.
It is a wishful argument. Fifthly, the principles of pure constitutional
law have no bearing on the relationship between the Indian States
and the British Crown. Lastly, it is ipaccurate to describe
Paramountcy as a trust or a type of equitable guardianship.

The first doctrine examined under the second class of theories is
of Paramountcy as a sort of feudal supremacy. The feudal theory
has been considerably discredited. Secondly, it would be inaccurate-
to treat Paramountcy as part of * Indian Political Law.” Thirdly,
the doctrine of military protection errs on the side of exaggeration.
Fourthly, the relationship between the Crown and the Indian Princes
is not personal. Fifthly, Paramountcy is not co-extensive with
prerogative and is based on other sources also. Lastly, the princivles.
of imperial constitutional law may be said to govern the institution.



CHAPTER VI
Paramountcy and Suzerainty.

Paramountcy and Suzeratoty convey notions which appear
-gimjlar and even identical. The relationship between the British
Crown and the Indian States has all along been described as that
between a Suzerain Power and its subardinaté allies and feudatories.
In the historic declaration of Lord Canning the term is used more
Ahan opce. Canning stated, " There is a reality in the suzerainty of
the Sovereign of England "', The Crown's Suzerainty had been
-established for generations. It was in 1889 that Parliament clearly
declared that the relationship between the Indian States and the
British Crown was that of a suzerain and a subcrdinate respectively.
The Interpretation -Act of 1889 defines India thus: * The
expresssion * India * shall mean British India, together with -any
territories of any native Prince or Chief under the Suzerainty of Her
Maijesty.” The earlieri phrase * Paramourt, Supremacy ” and a
similar expression ‘' de facto supremacy * employed in a pronounce-
+ment of the Government of Indja in 1877, as well as in the historic
Manipur Resolution, dated the 21st of August 1891, are alternative
‘terms. In a dispatch dated the 28th August 1891, connected with
‘the Manipur case, it is mentioned that the ** Native States are under
‘the suzerainty of Her Majesty. * Lord Minto’s pronouncement in
1900 is to the same effect. He said: “ The relationship of the
‘supreme Government to the States is one ©of Suzerainty.”® In the
~course of a debate in the British House of Commons, Sir Samuel
Hoare { now Lord Temrlewood ), then Secretary of State for India,.
spoke of the Crown’s Suzerainty and also employed the word.
*** paramountcy.” In the Government of India Act, 1935, in section
311, the expression ° suzerainty * is twice employed. The section reads

1. Indian’ States Committee Report, para 22;

2. 52 & 53, Victoria, ¢h.63. sn. 18 (5 );

3. Minta's Udaipur Speech.

4. Parliamentary Debates, Vol 2991, col 1235.
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thus: * Indian State’ includes any territory belonging to or under
the Suzerainty of a Ruler who is under the Suzerainty of His Majesty.”
Even in the latest and the last Parliamentary measure concerning
the Crown's relationship’ with the States, namely the Indian
Independence Bill of 1947, under the heading ‘ Lapse of Para-
mountey ' there iz section 7 (i) b, wherein we find the words
** Suzerainty of His Majesty over the Indian States.”, \' Lapse of
Paramauntcy ° appeats in the Bill and not in the Act. s

The foregoing instances suffice to show that the word mest
commonly employed to signify the relationship between the Indian
States and the British Crown, is Suzerainty., A passiog reference may
be made to the distinction between the two phrases °territories”
belonging to * and ° territories under the Suzerainty of’ a Ruler.
The former phrase may imply sovereignty and the latter suze-
rainty. It may also be noticed that except in the few utterances of
a Viceroy now and 'then, the term ‘Paramountcy ’ is mot officially
used at all. Its absence from the Statue ‘Book is conspicuous and
seems to bé more than accidental.

Before analysing the differences or at least the distinctions
between tbe two terms, it must be stated that the employment
of the word ‘ Sugerainty’ although sanctioned by parliamentary
usage, does mnot, by the -operation of any prescriptive principle
convert it. into an alternative for the more accurate word
Paramountcy. In constitutional law each of these terms has- a
meaning which is its own individual property. Where Suzerainty
is taken in a loose sepse it can be said to ipclude Paramountcy;
but it doss not therefore follow that it means it. The term
Suzerainty “ appears to be one of those terms of art which are
invariably misunderstood and misinterpreted.”! Sep regards it as
a term of art’ or a tecbnical term, Itis possible to interpret the
Jxpression at least in three ways. First, it may mean general
overlordship ; secondly, it may stand for imperial overlordship; and
thirdly, it may signify feudal overlordship. Tbe last was its original

1, Sen, Indiqn States, p, 33;
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sipnification. The first meanirg istoo wide and the second also
seems somewhat generic. That there has been a frequent confusion
between: Paramountcy and Suzerainty, is evident from the following
definition of the latter with 'reference to the former. Lord Selborne
defined Suzeraijnty thus:  Suzerain is lord paramount to the people
who are subject to it:.....the -control:of foreign and frontier relations
essentially distinguish a paramount power. No war 'can be made
upon adjoining. Mative tribes, ne treaty can be made with ( Foreign )
Powers except by the authority of the { Suzerain) country.””! In
this definition the distinction between a Suzerain Power and a
Paramount Powert is obscured and even ignored.

Before goihg into the question of & comparative examination
and analysis of the two concepts, it is necessary to See whether the
suzerainty of the British over India is just a succession to the
Mogba! supremacy. That the latter was merelv a nominal cne after
the battle of Plassey is evident from a reading of history. The
Moghal Emperors bad a fictitious suzerainty but their title was
quite indefeasible. The East India Company virtually occupied the
position beld by the Moghal monarchs; at least from 1818, Yet their
Jegal title to 'suzerainty dates from 1858, although a formal
anpouncement.was delayed until 1889, Lord Canning’s reference
to the “reality in the Suzerainty of the Sovereign of Eogland which
has never existed before,” should be interprefed with reference to the
titular suzerainty of the Moghal Emperor., The following remarks
of Mr. Guodappa on the difference between Moghal ard British
Suzerainty, are iostructive. Citing the passage, “ The finding of
history is that the Moghuls aimed at dominion and not at suzerainty ”,
from the Imperial Gazetteer, he says : It is a distinction essential
to remember when determiging the rights of a subordinate State.
Dominion means merely the right to tribute and military service
from. tte vassal State, without aoy thought for its welfare or
interests; whereas Suzerainty .implies part. sovereignty and the
obligation of protection for the remainder. The first is the exaction
of a congueror; the second, the considerateness of a trustee.”? But is

1. Hansard, Vol 260, p. 109.
+ 2. The States and their Peaple, p. 72;
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dominion merely a right to tribute and military service ? Isit;
jus in re aliena 7 In Roman Law it stood for full ownership
later jurisprudence it began to have a restricted sense. In Ci“i'l-]aw
it means some ‘right of possession.”! In British constitution;“- law
it is used ip a technical sense. Mr. Gundappa might not have s oken;
of Britain’s trusteeship as distinguished from Moghal dominion in the
technical sense of the words. Britain may be treated as a ral
trustee of the Indian States; but there is no legal justiﬁcati()n to
treat her position, vis a vis the Indian States -as that of a tbhstee:
Further the Indian States of the present period, did .not havea.
separaie political or constitutional existence under the Moghal
Empite, as distinct entities. They were within the Empire A0y Loth
their Rulers and subjects owed allegiance to the Emperor y
vassals., They derived';heir power from him. The ancestor of the
Nizam was a mere Subhadar of the Deccan under the Emperor, The
ancestors of many Maratha Princes were no better than pm\’inciai
governors_,, though they successfully challenged imperial aut}]mity.‘
it is only under the British that the States gained an em%teuce
separate from the rest of India. To speak of ‘ Moghal dominio o
and ° British trusteeship’ and distinguish them on the basiQ that,
the former meant little more than a right to ttib_ute and military
SFTXICce _does not_gppear. ta_be leeallv_accurate. _The real _diff& ‘
bstween Moghal and British overlordships lies in the fact thak

former was nominal whereas the latter was substantial.

ust &

the:

Paramountcy and Suvzerainty have been used as conver,,
- - P ' . , ‘tible,
Sastry poses a question : Is the term SuZerainty corre
describe the relations between the Crown and the different ¢

- ) . ez . lasses
of the Indian States? Ha does not give any answer, pe haps
because of the existepce of °different classes of Indian $t ps
Before 1889 the ‘earlier statutory definition of Indian &
spoke of them * as the dominions of the Princes and !

DHURE ! e - . States
1o alliance with Her Majesty,” 8 The substitution of suzeraiin‘

1. Oxford English Dictionary.
2. Sastry, Indian States, p. 68;
3. Sen, The Indian States, p. 33;
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dor alliance is regarded as both proper and accurate, as the for-
mer “ more accurately indicates tte relations between-the Rulers
of these States and the PBritish Crown as the paramount authority
throughout Indja.”?! That ‘Paramount autboriry’ is superior to
Suzerain avthority will be shown in due course. Both the terms
are derived fromn Freoch and both are not technical. The main

differences between them may be mentioned.

As 2 political and legal concept, Suzerainty is much older thzo
Paramountcy  Originally it did not import -any constitutional or
international relationship. It meapt. the immediate vassal of the
King. It is said that " The terms was rare in feudal times. [t
was ysed in France to describe a. feudal lord. " *  According to
Westlake, “ Suzeraioty......was the proper term in the Middle
Ages for the relation of a feudal syperior to his vassal. "2
The tertm was mostly used to denote the persomal status of
the fedual barons not ooly imfer se, but also vis g vis the King.
In a feudal polity there is no reference to any " Paramountcy’.
Feudal Suzerainty, through originally a petsonal tie between a lord
and hls willicus, acquired a ‘real ' character subsequently. Aa
observed by Sidgwick, * The strictly feudal relation is that of vassal
to lord. ‘This, to use legal terms, is at once personal and ‘veal. The
wvasea] owes hig lord the loyal service of a dependent freeman—and
especially service in. war, but he owes it on the score of joint right in
a portion of land, ultimately called a. fief, ”* Thus the relation
is a civil law one. In the evolution of feudal suzerainty, there
is noticeable, a “Coalescence of three causes. or tendencies—
(1) Intenser and closer personal relationship of Jordship and service;
{2) the relation of the individual to his land; {3) the exercise
of important governmental functions over free men.”5 From this
it is clear that there js ncthing bere like the later relationship

Itbert, Government of India, p. 292;
Encyclopaedia Britannica,

Westlake, Collected Papers, p. 90,

Sidgwick, Development of European Polity; p, 202;
ibid, .200.
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contemplated by suzerainty as that of a protecting or patron power
over a vassal state. Feudalism was a:system of civil and military
gradation of classes and ranks among the subjects of 'a State. It
was in a descending order, from- the King, the highest Lord, down to
the serf or villicus. In between there were a series of suzerains
and vassals.

After the Middle Ages, Suzerainty began to be ‘' used as
descriptive of relations, ill-defined and vague, ‘wbich éxist between,
powerful and ‘dependent States ...... The relation between a lord
apd his vassal ...... Has been extended to States of unequal
power; it hds been found convenient to designate certain States
‘as vassal States, and théir superiors as Suzerains.”! Thus the
term passes ‘from civil law to international ‘law. A suzerain
State, by virtue' of its superjor ‘strength, becomes, in regard to’its
Vassals, a protecting State as'well. But Suzerainty and Protectorare
dre distinguishablé: The main ‘features of Suzerainty ‘which mark
it "off from Protécturate are, “according to M. Gairai: * (a) Suze-
raiity proceeds from ‘a concession on the part of a Suzerain; (b) the
ivassal Stafe’is bound (o perform ‘certain specific ‘'services ; (c) the
vassal State has larger powers of action than those belonging to
aprotected "State ; (d) there is reciprocity -of obligation.” 2 It'has
further :been. remarked that *‘ While a -protecting and protected
State “tend to draw npearer, tbe reverse ‘is true of Suzerain and
wassal States; ‘a Protectorate is generally the preliminary to
‘incérporation; "SuZerainty, to separation.”” > Hall says: * States
under the ‘Suzerainpty ‘of another State:are'vassals of the latter......
Such a State being ‘confessedly part -of another State, bas' those
-rights ‘only’ which bavé ibeen éxpréssly grinted to it and tbe
zassumption Of larger powers than those which have been .definitely
coticeded to it, 'is’ Wn act <of rebellion,” 2 ('not of belligerency ).
This statement of Hall supports the theory that Suzerainty involves a
concession to the vassals,

1. & 2. Encyclopaedia Britannica ;
3. Hall, International Law, p.29.
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Although Suzerainty has gained currency as a term of inter~
-national law * its legal implications -appear to Jack ptecision.”!
* Having regard to its various applications 'in practice, the term
* Suzerain " would scarcely sesm to imply any definite relationship
in law.” ? Suzerainty is aterm which * has no clear or precise
signification. It has been extended to the control of European
Powers through ‘their colonies over imperfectly. civilised peoples.” ?
Fiore defines SuZerainty as the “ imposition by a superior State
of every obligation of mediate and immediaie dependency over
another State in the exercise of its rights of sovereignty within,” ¢
In the opinion of Oppenbeim, Suzerainty is said to involve only a
few rights of the superior over the inferior State. He says : “ Modern
Suzerainty involves only a few rights of the Suzerain State which can
be called constitutional rights. The rights of the Suzerain over the
vassal States are principally international rights......Suzerainty is by
no means sovereignty......It is a kind .of infernational guardianship,
since the vassal State is either absolutely or mainly represented by
the.Suzerain State. This is the position of the Indian vassal States of
Great Britain.” ® It must be said that Paramountcy is neither
‘Sovereignty nor Suzerainty. It is not an international relationskip.
Tt is fairly constitutional and mostly imperial. It has more rights than
what atre involved in.Suzerainty. Where a Suzerain wields extensive
powers, he may be regarded as possessing Paramountcy. -Stubbs
‘ig said to bhave quoted the opinion of the Marqujs of Salisbury
that ** Suzerainty did not preclude interference in internal affairs’” &
But this is not the rule. According to .Lord Cairns, the vassal
“is to have entire self-government as regards its own interior
affairs, but that it cannot take action against or with an outside
Power without :permission of the Suzerain, 7

1. Sastry, Paramountcy and State-Subjects, p.11;
. Pittz=Cobbett, Leading Cases in International Law, vol.1, p.1633
3. Black, Law Dictionary.
4, Quoted by Sen, op. cifi p. 16
Oppenheim, Iniernational Law vol.'1,p. 162;
Sen, ibid;
Sen, ibid, p. 33;
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Suzerainty is a slighter from of authority than Paramountcy;
we may say it is Paramountey diluted. It varies from the latter
both in degree as well as in extent. Its sources are not the same)
The vassals tend to grow at the expense of the Suzerain. It ‘5?13-
been said by Hall that the vassal States “ during a process of gradual
disruption or' by the grace of the Sovereign, acquire certain powers
of an independent community, such as that of making commerciat
conventions, or of conferrtng their -exquatur on foreign consuls,.
The position differs from that of protected States.”'  Ant
opposite prccess is noticeable' in the case of Indian States. At
first, on the distuption of the three supremacies, namely Moghal,
Maratha, and] Sikh, the various vassals uoder their respective
Suzerains, escaped suzerainty; but, instead of acquiring a better
status, they lost* what they had and became the dependent and
protected States under the Paramountey of the East India Company.
When Moghal Suzerainty yielded place to British Paramountcy, the
vaseal States' slowly got traosformed into protected ones. Where
there is a regular process of bringing some States under a'common
authority and placing them in a position of subordination, the
following stages can be clearly discerned. First, ‘there is equality;
secondly, there is subordinate alliance; the third or penuitimate stage
is that of Suzerainty and vassalage. Josbi has hrought this out thus;
“* The relationship { between the Indian States and the British ) and
the law which governs it have....,. changed very rapidly angd
significanily from that of‘equ'ality to that of alliance, from that of
alliance to that of Suzerainty, and ‘then to that of upion and
co-operation and ultimately to that of Paramountey.” ?

Even like Paramountcy, Suzerainty means overlordsbip. The
word ‘ Paramount’ means * superior; having the highest jurisdic
tion, as Lord Paramount, the superior lord of the fee; the Sove-
reign.’3  The ‘superiority of position signified by Suzerainty
need pot always be an absolute ome. When feudal relationships:

1, Hall, Irternational Law, p. 31.
2. G. N. Joshi, The New Constitution of India; p, 39;
3. Wharton, Law Lexicon.
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:are examined it will be seep that each superior lord was ‘suzerain
in respect of his inferior and vassal in respect of his superior,
There could therefore be a feudal lord who was both suzerain and
-vassal at the same time. Tbe two positions could be compromised
in one individual There were many intermediate or mesne lords-
‘suzerain although there could be only one Lord Paramount. Ina

series of Suzeraip-vassals, which was a characteristic feature of

feudal social organisation, all the suzerain powers culminated in the
King who was the apex of the polity. He was the highest Suzerain

Lord or Lord Paramount, Thus we see that while suzerainty is a-

concept amenable to the comparative degree, Paramountcy. is always
superlative. It is also significant that.to describe the authority of
:the Indian Rulers over certaip feudatories, the term employed is not
Paramountey, but Suzerainty. This phrase, “the territories under
-the suzerainty of a Ruler ”, occurs in section 311 of the Gavernment
of India Act, 1935,

If Suzerainty is a slighter form of authority, it follows
that the vassals of a suzerain enjoy a larger measure of power
thap the subordinate allies of the Paramount Power. It has
‘peen expressed that  ‘ Quzeraimty s title withaut power-
Pratectorate is power without corresponding title.””? This aphoristic
distinction is highly instructive. When it is said that a protectorate
possasees no title, it does not mean that-it is entirely devoid of legal
foundations. Comparatively sp2aking a* protectorate is the outcome
of de facto supremacy. A vassal State possesses more authority than
a protected State, Hibbert says : " Where a State is under the
protection or Suzerainty of another, the State has perfect freedom.
except that it cannot enter into relations with other States without
the copsent of the State protecting or having Suzerainty over it......
In the case of States under Suzerainty it may be considered that
such States are sovereign States.” *  Suzerainty can exist over hoth
-sovereign and non-sovereign States. It is more comprehensive in jts.
scope. Lord Birkerhead observes that *‘.Of States in a position of

1. Black, Law Dictionary;
2. Hibbert, Jurisprudence, p. 70;
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dependence, a distinction must be drawn betw:en thos® under=
Suzerainty and those under 'Protection { Paramountcy in the present!

contegt). A State under Suzerainty is one which being part ©f the-
Suzeraiti State bas acguired cerfain of the attributes of international!
independence; the presimption being that in all other resPects it-
remains dependent. Its subjects are the subjects of the Suzerdi0------

Tt position in fact does not differ in international theory fron? that of
an individual State in ‘a federal system.”' Enjoyment of sPVereiea
status on the pait of the vassal is'not repugnant to the sovere’igﬂty‘;"f"
the Suzerain Power. Iodian States on the other hand have Deither
any international status nor even full-sovereign power. They are

also not parts of any Suzerain State.

There iS the concession theory of Suzerainty. It is s"fiﬂ that-
* Suzerainty proceeds from a connession oo the part of the SUZEr-’
ain™? and “the title of the vassal is founded upon apd derived.
from grants from the Suzerain State.” 3 This opinion find® favour
with judges also. Inthe case against the Geikwar of Barfda, the
question of Suzerainty having come up ‘for examination* while-
construing the Interpretation Act of 1889, Bargrave Ded0% J.
stated that “ Suzerainty is a term applied to certain integnationak
relations between two sovereign States whereby ones while
retaining a more or Jess limited sovereignty, acknowled8es the
supremacy of the other. Such a relation may be eithef in the
nature of a fief ot conventional, namely, by some treaty of peace
or alliance in contrast with the fief, which is a sovereignty Eranted
by 'a lord paramount over some defined territory accompanied
with an express grant of jurisdiction”* Hall also speaks of
‘ fights expressly being granted to’' 5 vassals. The authority vested
in‘the vassal States is therefore said to flow from the $uzerain.
It bas béen axiomatically observed that *‘ While a profectorate-

Smith, Internati‘bnal"‘L’aw, p. 34.

-Encyclopaedia Britannica ;

Sen, The Indian States, p, 35;

Statham Vs Statham. ete, 1912, Probate Dn, p. 991
Hall, International Laiv, p. 29%
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flows from or is a reduction of the sovereignty of theﬁprotected
State, Suzerainiy is conceived as derived from and a reduction of
the sovereignty of the dominant State,””'! According to ‘another
authority, M. F. Despagnet, * The term Suzerain is applicable to a
case in which a State concedes a fief, in virtue of its sovereignty,
reserving to itself certain rights as the author of the concession.”?
Where there is the operation of centripetal forces, Suzerainty may
tend to get itself converted into Paramountcy~ supetior strength heing
Jits only title-as a result of the diminution of the sovereignty of the
vagsal States. While jt bas been opined that the vassals of the
Suzerain derive their titles from theé Suzergin, it must be admitted
that the protected States of India bave, in 2 majority of cases, their
own prior titles. They roay as well be copsidered as original
inasmuch as they are not the result of any concession on’ the part of
the Paramount Power. The coptinuing subordipation of the Indian
States is pot at all derogatory to their original titles. But to go
beyand this and say that ail the Indian States can rely on their own
ariginal tilles, or to press into service the theoty of a grant of
authority comprised in Paramountcy t6 the British Crown, is to
‘pervert facts.

The Indian Princes resent being called vassals. Their complaint
is intelligible, to some extent. They did uot derive any sovereignty
from the Paramount Power. “1If the term ° Suzerainty’ ...... be
consirued siriclo semsu, it is dearly inapplicable to the different
classes of Indian' States. ™3  According to Sen's classification,
* Vassal States comprise all those States which derive their title from
grants either from the British Government or from some other power
to which the British Government have succeeded. Such are the
Sanad-States of Bundelkhand and some of the Simla Hill States.”*
But these do not exhaust the list of the States which bave no original
titles. The Nizam hirpself dexived his authority from the Moghal
Emperor; and Kashmir was created and Mysore, re-created. Apart
from the fact that the vassal States have a derivative title, they are

1 & 2. Encyclopaedia Britannica;
3 &4. Sen, Indien Stites,.pp: 36 & 18.
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constitutionally superior to the Protected States. The Indian States-
are not ‘ Protected States ’ in the technical sense of the phrase. For
distioguishing States upder Paramountey from States under
Suzerainty, we tay, for the time being, treat them as Protected
States,

In the matter of allegiance, the vassals owe a duty-of loyalty
and service. “* According to feudal law the vassal owed certain
duties to the Lord; he promised. fidelity and service;- and the Lord
was bound to perform reciprocal duties, not very clearly defined,
to the vassal—Dominus vassallo conjuz et amicus dicitur. The
relation between a Lord and his vassals, implied in the oath of
fealty, has been extended to States of unequal power.”! The
vassals are under an obligation to render some specified services.
[These are in consideration of the Suzerain's concession. The
essential characteristics of the relationship between the: two are
classified by Sen as follows. They are:y ' (a) The Suzerain State is
under an obligation to, protect,a vassal State; (b) The vassal State is
under an obligation to obhserve the following conditions:-

(i} It must remain loya! and faithful to the Suzeraiun,
{2) it must render service in imes of war;

(c) The title of the vassal State is not original; {d) .In almost all
cases the vassal State pays tribute to the Suzerain; te) laall its
external affairs, the vassal State is governed by its Suzerain.” *
Paramountcy imposes many of these and other conditions also.

A vassal State ** owes homage 1o the Dominus Feudi, and may
not make war against him; but ifs sovereignty is not thereby
impaired.” 3 In this respect its status is better than that of a
Protected State whose sovereignty is inchcate. The subjects of
a vassal State owe allegiance only (o their immediate superior.
But “ In regard to the Indian States, does the condition of loyaly

1. Encyclopaedia Britannica;
2. Sen, The Indian States, p.36;
3. Hollaod, Infernational: Law, p. 63,
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apply only to the Princes and not to the subjects of the Princes,
ust ag in the early feudal system? ...... In the Mapipur case the
principle which William the- Conqueror established for the' feudal
system in England, tbat the'whole population owes allegiance to the
King, in addition to the ties which may bind individuals to mesne
lords, was seen in operation...... The subjects also were tried and
punisned.”' But this was an extraordinary procedure. The subjects
of an Indian State " are foreigners in the eye of the law of British
India”? The ways of Paramountcy are exira-judicial. Certain
principles were laid down in the Manipur case: “ These principles
were the repudiatipn:by the Government of India of the application
of International Law to the Protected States...... and the unquestioned
right to remove by administrative order any person whose presence
in the State may seem objectionable.”? Thus it was established
that “ The obligation of loyalty rests not merely on the rulers of
States, but on their subjects as well, since they, equally with their
ruters, enjoy the protection of Her Majesty. % The subjects of an
Indian State owe double allegiance, one to their own immediate Ruler
and the other to the Paramount Power. On the other hand the
subjects of a vassal State have only one loyalty, that is, to tbeir Ruler.

Suzerainty is a statutory expression; Paramountcy is not. The
latter is therefore more elalastic than the former. 1t brings in its
train many rights of intervention in the domestic affairs of the
Protected States. These rights are not always based on treaty or
agreement, In many matters Dot provided by treaty,a residuary
jurisdiction on the part of the imperial Government is
considered to exist, and the treaties themselves subject to reservation
that they may be disregarded when the supreme interests of the
Empire are involved. "® A suzerain authority has no such discre-
tionary powers of interposition. An acceptauce of Suzerainty does
not mean such surtender of sovereignty as subordination to

1. Westlake, Collected Papers, pp. 222-223;

2, Imperial Gazetteer, Vol iv p- 83,

3 & 4. Lee-Warner, Protected Princes of India, pp- 173 and 324.
5. Hall, International Law, p. 28,



76 PARAMOUNTCY AND SUZERAINTY'

Paramountcy would involve. It has been said that A moderd
description of a State as subject to Suzerainty does not by itself;
shut it ont from any of the rights that were enjoyed by the States’ of
the Holy Roman Empite as sovereign States and were 8o called;
while they recognised the Emperor as their Suzerain Fower.™ A
State under Suzerainty does mot on that very agcount suffer
circumscription of its sovereignty, whereas a Protected State under
Paramountey loses much of its stature.

Suzerainty can have meaning with reference to the Crown’s
relations with the Indian States if only it Is interpreted in terms of
Paramountcy., Conversely, " only in the loose sense of Paramountcy
would Suzerainty have a meaning in India.” ¥ Although ' Suzerainty
is the name givep to the sum total of powers exercised by the
British Government over the Indian. States” 3, it cannot be accepted
as a substitute for, Paramountcy, This js so notwithstgrding the fact
that “ It is a term which is perhaps incapable of definitio® - ... which
is usually employed to indicate the political anthority exetcised by one
State over another and-approximating more or Jess to Sovereighty.” ¢
Witn i) Rt recommendations Nt proves inadeqnate, It boes not
convey the unique ideas implied in the rare relationship which
prevailed beiween the British Crown and the Indiae States.

There has been a general tendency to régard Paramountcy as
an aliermative term for Suzerainty inspite of the 8Ppositeness
af the former. ‘A writer mixes up Suzerainty with Protection.‘ He
gays: ' Certsin'of the native States of India were formally classed
‘ Protected States’ and théy are now defined as being undet
British Suozerainty, imrolying control over foreign rélations, znd
being hardly distinguishable from Protection™®  Paramountcy

1. Wegtlake, op. cit'p.90.
Panikhar, The Indian States and the Governmeént of India,
p. 149;

3. Guodappa, The States and their People, p. %

i, 1hid. p. 20,

5. Manpired Nathan, Empire Government, p. 143;
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involves both a'right (o protection as . well as a'liability:to, iotetven-
tion: “ The relationship of Protector and Protected 'Stafe is usually
-established or confifmed By an unequal treaty—umequal in the
sense that'the Protecling State promises ( and also claims) withoat
Teciprocity, to'intervene when nécessary...... In geperal it-may be
said that when by the terms of a tréaty, ong: Btate guarantees the
possessions of another; the latter: is to be:considered -as'the depend-
ency of the guaranteeing State...... When it involves cession of any
portion of the sovereign discretion of fhe State, it is equivalent to the
formal tecognition of the Paramount control of the guarantor State.”*
Acceptance of Paramountcy means exposure to intervention. This
is not so in the case of a State under Suzerainty. In regard to the
subordinates of a Suzerain Power, namely, Vassal States, ‘Auvstin
says that they are completely sovereign...... whichk appears to be a
-rational view.”? S5till the Indian Princes did not appear to have
Yiked the gentler word Suzerainty which was deleted in the
Government of India Act, 1935, and the words “any
territory ...... which His Majesty recognices as being such a
State ' were introduced. From a long established status under
“ Suzersinty * the Indian States were shifted to a precarious position—
their status depending purely on recognition by His Majesty. Surely
a position " under Suzerainty ” was safer than one conditional og
recognition.”

By way of summing up we may say that Paramountcy and
‘Suyzerainty are not synonyms. The latter is a generic term; and to
some extent, the former js its species. There are differences between
the two. ‘These cap be appreciated if the distinctions between vassal
States and protected States are borne in mind. Protected States do
pot possess as much sovereignty as the vassals do. Indian States
have no international life; vassal States can bave international status,
Where the dominant State centralises control, its suzerainty may
‘become Paramounlcy; the former i a stage on the road to
Paramountcy, that is, of a vassal State becoming a dependency.

1. Stowell, International Law, p. 342
2. Hibbert, Jurisprudence, p 72.
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:Although Suzerainty is an older and more technical term than
Paramountcy, its implications are vaguer ; this is so inspite of the
fact that it has.been quite frequently subject to judicial detemw:jnation'.
Suzerainty is international guardianship ; Paramountcy is imperial
authority. Suzerainty is not absolute supremacy; Paramountcy is
not so limited. It is almost unlimited power. While Suzerainty is
capable of wide application, Paramountcy stands exclusively for the
singular authority of the British Crown over the Indian States., and
has, on that score,.attained a specific character.




CHAPTER VI

Paramountcy and Sister Systems.

An initia] explanation is pecessary for the inclusion of certain
institutions which have very litile in common with Paramountey,
under a caption * Sister Systems.”” It bas been universally recognised
that Paramountcy ia a class by itself. Still a comparative study of
some outstanding systems of superstatal control will do good; it
will briog home the unigueness of Paramountcy, Paramountcy is a
singular but not the sole form of superstatal .autbority. As a result
of the imposition of this power :over the Indian States, there has
been the emergence of a relationship “ of a unique kind, without
a close parallel within the British .Empire. or elsewhere, bkased on
a multitude of/ specific agreements.””! There are diverse kinds of
jmperial control. A vanquished or a suppliant State may be
allowed to remain as a vassal or fendatory instead of being annexed.
Where a State is thus spared its life, it forfeits it$ liberty.. Acceptance
of protection implies acknowledgement  of cveriordship: Rome
appears to bave adopted, if not invented, the system of imperial
protection. As its Empire grew in ares, it extensively practised the
system. It has been said that ** With the Romans, when a State had
been conquerred or had entered ipto a lreaty by which it was to
receive the protection of the Roman Power, and it was desired to leave
such a State a semblance of independence and not formally to annex
it, the dominant power, that is, Rome, became the Pazfronus, and
the subject city or territory, became the cliens or dependant.”
If protection is an imperial privilege, there aré some types
of international guardianship akin to it. The common as wel]
as the distinguishing characteristics may. be mentioned.

One may speak of the British Empire as a veritable messum of
Jolitical systems. There are specimens of all sorts of States. 1tig

1. Coupland, The Indian Problem., po12;
2. Manfred Nathan, Ewmpire Governwient, p. 138,



20 PARAMOUNTCY AND SISTER SYSTEMS

most expressively described as a ** multicellular State. ™ It contains-
practically all palitical gatterns which constitutional law or history
can offer. From the point of viewof constitutional relations, the
unity of the Empire and, the bewildering diversity of its component
parts, present problems of a highly complex character. The vgord
Empire is not defined by law; but jurists have ‘attempted o define it.
According to Halsbury “ The term ' British Empire® denotes the
whole of the ferritories over wkich the King possesses -sovereignty “or
exercises control akin to sovereignty. It includes dominions,
protectorates, protected” States and other possessions. A Dritish
passession is defined by statute to be any part of the British
dominjons except the United Kingdom. "? The expression * other
possessions * includes India; * Control akin to soveregnty ’ means.
the authority of the Crown manifesting itself in its ' Suzerainty;
Paramountcy aod so om. The word Empire denoted less—™a
precedence over other Kings possessed by a ruler standing
at' the head of a Composite ‘State which may .embrace Kings
among, its: members."$ ‘ Precedence' in rak or autbority is
not the same as '‘ sovereignty or control akin to it:” Apart
from dominions, colonies, protectorates and possessions, the
British Empire contains a number of dependencies. ‘They are

places which have not been formally appexed to the Britisk
Crown and are therefore, in strictness, foreign territory, but which,
nevertheless, are practically governed by Great Britain and by her
represented in relation to foreign countries.” ¢ Itis hard to bring
the Indian States under dependencies as they were neithef practically,
much less theoretically * governed by Great Britain ' ; no doubt they
were controlled. It'was to explain their anomalous position that there
* was invented the principle of Paramountcy, for, ithe States did pot
form;part of the Empire, but peither were they sover¢igd powers.
They. were neither feudatories of the Government of India, mor-
protectorates, nor merely allies..,...Yet by virtue of Fatamoustcy

1. Maifland, Political Theories of the Middie Ages
Halsbury, Laws of England, Vol. xi, p. 3;

3. Ernest Baker, Eficyclopaedia, Briiannice;

4, Halsbury, vel x,.p. 503;
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the Crown stood towards them 83 it were in a second and superior
relation.” 1 U analogous systems such as protectorates, mandates
and spheres of influence are examined, the singular relatioushin
signified by Paramountcy can be {ully appreciated,

The term protectorate is a comprébensive ome. It is gepe-
rally used loosely. It means the system whereby a stropg State
accepts the responsibilily or assumes the right of guarding a weak
State. 2nd of safeguarding its interests like a trustee. The
term ‘ protector > wus .often applied to the office of 8 regent
‘or protector of a Kiogdom during a mivarity; interregnum ov
civil war. In this sense England was under Oliver Cromwell,
* Lord Protector of the Commonwealth, ** In modern constitutional
law the word has acguired a technical signification.  First
“it was a system wherehy the great conquerors of commercidl
people masked, so to speak, their irresistible advance, "? Then it
began to suggest a sort of guardiapship ar trusteeship. This was
particularly a cover under which the European powers began to
dominate ovey the ' native tribes * of Africa.

A modern protectorate ' js a specific area of temitory, not
within the British dominicns, over which the King exercises sovereign
rights, mainly based on tbe Foreign Jurisdiction Act” 3 Over the
Iudian States cn the other hand, the Crown as Emperor, aod not as
King, exercises not ! sovereign rights’, but rights of Paramountcy.
Paramountcy is not the same as the autharity involved jn a
protectorate. But as tbe Indian States under tbe Faramounicy of
the Crown are dependent for protection on the Crown, they may be
regarded as a species of protectorate. It is Suggestive that Sir
Lewis Tupper, one of the earliest authorities on the Indian States,
sbonld have chosen for fis book on that subject, tbe titte, “Our
indian Protectorate.” As ' The status of different parts of the

1. Sir George Schuster and Wint, Indig and Democracy, p. 126;

2. Sir Alfred Lyall Rise and Expansion of the BRritish;
Domirion, p, 326.

3. Anson, The Law and Custom of the Conslifution, Val, i,
p- 625
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Empire has been largely determined by historical accidents and not?
regulated by any definite legal thecry ¥ it is necessary to allude to:
the circymstances and motive which shaped them. It has been
Tightly remarked that * Never was Empire less the result of design
than the British Empire of India.” 2

Protectorates are defined as territories which are not' part of the
Britich dominions but those whose foreign relations ﬁ"e'?cqptroﬂed‘
by the King. The term protected State is appliédVto those
protecterates in which the administration is conducted in the name
of the local sovereign.” 2 Protectorates are ap ingenious contrivance
to rule a people without absorbing their territory. They are imposed
upon politically backward communities and ostensibly to their advan-
tage. The protecting power is supposed to respect the autonomy of
the protected state. * In protected States the territory is that of the
protected Government which exercises internal territorial sove-
reignty and some measurecof foreign jurisdiction. Tbhe right of the
Crown over such territory is not of dominium, but of jus in
re aliena'’ 4

Protectorates are of different kinds. But “the one common
element in protectorates is the prohibition of 2]l foreign relations
except these permitted by the protecting Siate....., The Protected
territory remains, in regard to the protecting State, a foreign
country, and this beiog so, the inhabitants of the Protectorate,
‘either native ‘born or immigrant settlers, do not, by wvirtue of this
relationship between the protecting and protected States, become
‘subjects of the protecting State.””*  Thus the territories comprised
in a protectorate, although subject to the control of the Crown, are
not British fecritory ; nor are the inhabittnts of the protected States
subjects of His Majesty. Further a protected State does not, om

1. Keith, The Goverriment of the British Empire, p. 463;
2. ‘Ramsay Muir, The Making of British India, p. 2;
3. Halsbury;
4, Saimond, p. 519
'S, “Rex Vs Crewe, 1910, Z K. B. 576 ;
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«~the mere ground of its coming under protection, lose its sovereignty.
* The general rule is that the protected State does not tease to ba
a sovereign State if such was its previous status: Its' head is
still entitled to the immupities and dignities of a sovereign
ruler.”!  The condition of possession of sovereignty is depend-
ent on a previous enjoyment of it. A State can have claims
to retain its prior sovereignty. Not so where it was not
existing, as ip the case of Indian States which were under one
.of the three powers, namely, tbe Mughal Empire, the Maratha
Supremacy, or the Sikh Kingdom. “ It is not in accordance
with bistorical fact that when the Indian States came into copiact
with the British Power......each possessed....,.full sovereignty.”®?
They canrot therefore be regarded as possessing a status better than
that of the, protected States properly so calied. The rule laid down
in the Kelanfan case does not help the Indian Stetes as they were,
before coming under British Protection, “ subordinate or tributary ™
to other Powers. Tb:ere is anotber aspect also. As a protected
State has po external sovereignty, ita subjects are entirled to British
diplomatic protection while they are abroad.

Protectorates are the inevitable sequel of some diplomatic or
-military success. The main object underiying their establishment 18
exercise over territories not one’s own an effective domination without
resorting to actual anpexation. The system affords two distinct
advantages. First, it enables the protecting State to gain all the
fruits of o wictery minus the burden of oling a subordinate
State ; and secondly, the protecting State is rendered absolutely
powerless against 1he protector. This is exactly what happened
when. the Indian Princes came wunder British: protection. They
were kept in  possession of. their territories with all the tasks
of administration left to themselves; but they bad no freedom
10 act in exterpal affaire., The motive underlying the policy
of allowing local rule to go on is quite evident. The grati-
tude of the rvler and his loyal subjects.is won; help, assistance

1. Duff Co Vs. Kelantan, 1924, A. C. 797.
2, DButler Committee Report, para 39,
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and service, follow. A champion of British policy extoly
protectorates as a * system of double trust, comprising the noble
principles of (1) the enbancement of the well-being and liberty
of native populations; and (2) development of material. resources
for the benefit of mapkind.”' The pretensions of the first ‘trust”
are transparent encugh; and history offers sufficient commentary
on the second. Both are too good to be true. The real purposa
of the British, either in regard fo ‘entry into treaties of alliance’or
protection, or in :Tegard to actual exercice of the rights of Para-
mountcy, has been clearly and ‘honestly expressed by one of the
pioneers of the system. The ireaties framed by Lord Wellesley were
g0 designed as “to deprive the Indian Princes of the means of
prosecuting any measure or'of forming any confederacy hazardous
to the security of the British Empire, and to enable the British to
preserve tbe tranquility of India,”’ * which was vitalito their existence.

There are szid to be two classes of protectorates, one over the
so-called civilised countries and the other over the rest. Spain's
protectorate over Andorra js an example of the first kind. The
second class copsists of the various European protectorates over
African countries. Profectorates themselves are sub-divisible into
protectorates simpliciter or colonial profectorates and protected
States. According to Halsbury, “ Territories which ate not part of
the British dominions but wbose foreign reiations are under the
control of the King, are styled protectorates. The term ° Protected
State’ ‘is spplied to'those protectorates in which the administration
is carried on or conducted in the pame of the 'local sovereign
and is not subject to regulation by orders of the King in Council.
In such States the Crown bas not usually acquired power to exercise
jurisdiction which is regularly exercised in the protectorates
acsimilated to the colonies.” ® The term colony suggests just a
territory and nothing more. As Anson puts it, “ It is a geographical,

1. Ernest Barker, ldeas dnd Ideals of the British Empitig
p.- 139;

2. Imperial Gazettéer, Vol'iv, .p, 10,

3, Halsbury, xi,.p. 6
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sand not a political term.”® A colonial proteciorate is established
:over' countries possessing no organised or stable governments.
‘Protected States on the other hand represent political communities.
The Asian States such as the Federated and unfederated Malay States,
North. Borpeo ( British ) and so on constitute ‘Protected States.
“The administration is carried on by the local Chiefs.

Salmond classifies protectorates into three kinds with reference

to the measure of internal sovereignty possessed by them. * The
first consiats of those protectorates over which the Crown exercises
-external sovereignty only., The internal  sovereigoty is left wholly to
the lacal government to which the territory is still regarded as
‘belonging, notwithstanding the fact that as apainst all other States
the territorv is recognised as exclusively within British Jurisdiction.”?
This is understood to be the case with the Protected States of India.
.Buot the Indian States do not possess full internal sovereignty. The
second class of protectorates consists of ™ those in which the Crown
-exercises not merely exclusive exterpal sovereignty, but also some
measure of internal sovereignty concurrently with some other State
(local ), for examplé, Zanzibar. The tbird class of protectorates is
fhat in which the Crown exercises exclusive internal sovereignty. The
entire government of the protectorate is in British bands, examples
being, the protectorates of Bechuapaiand, Nigeria etc.”” 3 These are
protectorates. Even States which belong to the second group on
account of possessing orgapised stable governments do not have a
2 claim to “such a degree'of sovereignty as would exempt them
frtom the jurisdiction of British Courts.”* Rulers of  protected
States’' exercising full internal sovereigniy, such as those of the
Federated Malay States, and likewise Rulers of Indian States, are
teld to be pot subject to British municipal jurisdiction.

The Indian States are neither 2 protectorate. nor ‘ Protected

Apson, Law and Custom, ii, p. 62;

Mighell Vs Sultan of Johore, 1894,'1 Q. B., 149;
Salmond, Jurisprudence, p. 515;

Ratshekedi Kama Vs. Ratshosa, 1931, A. G, 784;
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States' strictly speaking. According .to Sir Willam Lee-Warner the-
United States of the lopian lslands were analogous to the JIndian
States. He says that “* notwithstanding the fact that they'present a.
contrast to the Indian States in certain particulars, the general
resemblance between the position of the two communities or groups
are very striking.”? The Ionian States long ago reverted to their
mother country, Greece, consequent on the termination of the
British Protectorate over them. Yet a brief comparison is instruc-
tive. The Ionian States are described as “ perfect specimens of
semi-sovereipn States under the immediate and exclusive _profect-
jon of the King of Great Britain,” The Indian States
are semi-sovereign protected ones, They are under many
obligations to which the Ionian States were also subject., But,
as admitted by Lee-Warner himself, their positions are not
identical. The Ionian States occupied a better status in
regard to their intercourse with foreign powers. “ They wera
capable of being at pesce with Russia, while Eogland, their
protector as it then was, and managed their foreign aifairs,
was at war with that power. ” ¥ No Indian State could ever enjoy
tbat freedom. No doubt the ferritories of the Indian States lay
outside British jurisdiction and their subjects owe allegiance to their
own Ruler. These immunities are dismissed by Westlake as mere
* niceties of speech ”; but they are more than literary and legal
subtleties. That the Crown has no direct adminjstrative jurisdiction
over the Indian States is well established, and no covrt of law has
ever treated jurisdictional immunities of Indian States in Westlake’s
manner. But what is pertinent in the present context is the superiorty
of position enjoyed by the United States of the Ionian Islands which
were under Britisb protection. Westlake says: * Consuls, though
not diplomatic envoys, were accredited to the Ionian Islands, which.
therefore were in a position of less dependence than the native Indian
Princes. The extreme dependence of the latter amounts to complete-
international effacement.””

1. Lee-Warner, Protected Princés p. 380.
2, Westlake, Collected Papers, p. 218;
3. ibid. pp 2186—220;
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Writers on international law. are not agreed on the question-
whether the Indian States constitute a protectorate. * To describe
-as protectorates the native States of the Indian Empire seems to be a.
misuse of the term ™', says Lord Birkerhead. Againitis stated
that “ They (tbe Indian States ) are not protectorates recogni-
sed by ioternativnal instruments; they are not States visible at
all to outside powers except as a part of the British Empire
in India. " * As another author putsit, ‘‘ The protected State
has a position of its own in the family of nations. It is not
necessarily a party in war waged by the superior States.”?® The
same writer contioues, “ A protected Stale can be under the
protectorate of two different States...... Andorra’ Republic is under
France and Spain.” The Indian States have no place in interna-
tional law; they were necessary parties in'all wars waged by the
Crown; they were under the sole protection of the British Govern-
ment, and of course no protected State in India is a republic.
“For the purposes of international law a protected State is one
which, in consequence of its weakness, has placed itself under the
protection of another Power, on defined conditions...... Protected
States such as those in the Indian Empire are not subjects of
international law.” ¢ Thus, although the Indian States are under
British protection they cannot be, deemed'to be *‘ Protectorates.”,

There is some justification for treating Indian States as a
species of ‘ Protected States’ in particular, as distinguished from
‘Protectorates’ in general including both colonies and States,
The Protected States are a species of *‘ protectorates, but are
distinguished from the rest by the circumstance that the govern-
ment is carried on as arule in the name of the local sovereign,
and is not exercised by Imperial Orders in Council. "5 In-
rtegard to the Indiap States it might be said that the government

Smitk, International Law, p. 38,

Julian Palmer, op. ¢if, 15;

K. R. R. Sastry, International Law, p. 42.

Hall, International Law p. 28;

Chalmers and’ Asquith, Outlines of'(%‘onstitz:;;iqnat°Law p. 397.
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js carried on not only °inthe name of ’ but also by or under-
the authority of the local sovereign. It can be said that the-
pratectorates of the colonial type are farther fram the Indian States
than the protected States are. In a protectorate, pure and simple,
sovereign autbority lies with the protecting Power. Its judicial*
system is subordinate to the Privy Cotmcil; appeals lie directly
or indirectly to that body. Moreover “The system of
administration is regulated by Orders in Council”® This is not.so-
in the case of Indian States. The powers of administration
possessed by them are extensive and are not 4regulated by
Orders in  Council. They enjoy considerable legislative
aufonomy which colonial protectorates are denied. “ Protectorates
(in the wide sense.) differ both from colonies and
protectorates of the type existing within the Indian Empire in that:
the protected community retains, as of right, all powers of internal
sovereignty which bave not been expressly surrendered by treaty or
which are pot needed for the due fulfilment of the external obligations’
which the protecting power has directly or implicitly undertaken by
the...... act of assuming the protectorate.”* That the Indian States
do not possess ‘all powers of intermal sovereignty’ will be
pointed out in due course. The Indian States are both under British
protection and Pararaountcy. The lattter involves an encroachbment
op tbe internal sovereignty of the Indian States. It might also be
mentioned that while colonial protectorates were established as a
preliminary step to annexation, the Paramount Power has categori-
cally disclaimed all such designs. The Protected States are also
guaranteed territorial integrity:

{t was ohserved that the Indian States, being undér British/
protection can be called, in a general manner, protectorates.
“They are not so technically, They are distinguithable from.
hoth protectorates ( colonial ) and Protected States. In Pro-
tectorates such as those of Bechuanaland and Swaziland, the-
Crown assumes apd exercises full sovereign authority, of course

1. Sabagi, Consti;utional Law of England, p. 223.
2. uHal‘!, International Law, p. 150,
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without any claims to territory. Paramountcy is not sovereign
authority. Keith says: “°It is impossible to overlook the analogy
of the position of these territories (.the Bechuanaland protectorate
and the Swaziland vis g vis the Union of Basutoland ) to that of the
Indian States.”! Elsewhere the same author observes. “ From the
legal point of view British jurisdiction in the Indian States is
regulated by the Foreign Jurisdiction Act, 1890, so that they
may be regarded in law as the Protectorates of the Crown.” ?
But some of the Protected States enjoy, privileges denied 1o the Indian
States. In the opinion of Keith * Sarawak -occupies a position of
self-determination.” ® This is the very antithesis of the status of the
Indian States under Paramountcy. On tbe other hand, as far as the
colonial protectorates go, * the protectinpg Power, by excluding
other civilised Powers, doubtless makes itself responsible for the
administration of justice, and has a corresponding right to administer
it” ¢ The protected States are exempt from this extension of
authority by the protecting Power. In respect of Indian States no
generalisation is possible, In most cases judicial functions are
discharged by the authorities of the'States. In many semi-jurisdictional
States the Paramount Power takes upon’ itself certain exzecutive and
judicial functions.

1

Over ** Protected States, tbe Crown exercises powets by Orders
in Council, a.species of jurisdiction delegated by -Parliament,” but
over the colonial protectorates the legislative supremacy of Parliament
extends)” & Over the protecied Siates {includiog the Todian) the Crown
exercises an authority derived from cession of jurisdiction, capitulation,
acquisition by force of arms, or exercise of it when acquiesced in or
not challenged. This authority, apart from being derived from grant,
conquest or sufference, i3 rendered effective by the TForeign
Jurisdiction Act which specifies the various modes of acquisition of
jurisdiction, such as usage and * other lawful means’. The treaties

1. Keith, The Sovereignty of the Brilish Dominions, p. xvii
2. Keith, The British Commionwealth of Nations, p. 51;

3. Keith, The Sovereigniy etc, ibid;

4 & 5. Sahaui, Constitutional Law of England, pp. 30 & 220,
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of cession are not regarded as covenants of intermational law
‘and consequently no interpational liability is incurred in cﬂSES of
their supersession. The powers vested in the Crown in fESDECt
of all the protectorates in general, intluding protectorates of
the colonial type, Protected States properly so called, and Indian
States under protection, may be said ‘to be comprised in the
term * Suzerainty.’ Some provisional conclusions may however be
drawn.  First, the authority of the protecting State ovér the
protectorate of the colonical type amounts to sovereignty; secondly,
authority of the protecting State over a protected State is non-descript,
or something approximating Suzerainty, although vassal and protected
States are distinguishable from each other as shown in an earlier
chapter ; and thirdly, the authority of the protecting State ov:r the
Indian Slates is distinctly denominated Paramountcy:

Another system which bas some points of similarity with
Paramountcy is that of Mandates, Halsbury defines them * as
those territories which are administered by the British Government
or a Dominion Government, upder the terms approved by the:
Council of the League of Nations, having been transferred to the
British Crown under the terms of Peace with Germany and Turkey
in 1919 and 1928."' This institution was mainly the outcome of
the first World War and the strenuous efforts of President Woodrow
Wilson. * They are the outcome of the: War- settlement and
represent a compromise between the claim for annexation and
advocacy of interpational control. Protectorates developed under
conditions ip which anmexation was, inexpedient. On the compe-
tition from 1880 for African territories the various Powers sdon
asserted spheres of influence -from which .they hoped to eXclude
rivals and this early led to'the conclusion of treaties of protection:.
and the formal declaration cof protectorates even over aféas ax
regards which no treaties had beep, :or, in the absence of local
authorities capable of entering into compacts, even could be,
contluded. In the course of time the development of a protectorate:
may iead to anoexalion (Kenya 1920) and ( Sotithern Rhodesia

12 Halsbary, Laiws of England, Volxi, p. 7
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1923 )."1  This long passage has been quoted as it clearly
describes the salient features of Protectorates, Mandates, and
Spheres of Ipfluence.

If Protectorates resemble the aystem of Paramountcy to a
little extenr, Mandates resemble even less. They consist of
commissions appointing a State to govern a people not ye? qualified
for independent international existence, of putting them
under. a sort of tutelage or on probation. The source of
autbority is an agreement under Article 22 of the Covenant
of the League of Nations. 1Itis a novel system purporting to
be non-imperial. It is supposed to have been instituted in the
interests of the ex-subjects of Germany and Turkey. Although the
ideals it professes are laudable, as those of disinterested international
guardianship, in practice it recembles imperial control. Sir John
Salmond gives a true account of the system. ‘' The essential
common to British territories, protectorates, and mandates, is the
exercise by the British Crown of an exclusive claim of external
sovereignty ...... Within the British protectorates and mandates,
sovereignty of the Crown is extrasterritorial. ” It is this “ exclusive
claim * that places the wmwandated areas -at fhe sole. mercy .of the
Mandatory. Theoretically the power of the Crown is limited by the
terms of the Mandate. But “Though the Crown may fulfil inter-
national obligations, constitutionally the Mandate is not binding on
the Crown”’ This view is based on judicial decisions. The question of
the extra-territorial powers of the Crown is considered solely as one of
constitutional lJaw. It was held that ** The position of a mandated
territory governed by the Crown as Mandatory with certain obligations
to the League of Nations is constitutionally no different from that
of a Protectorate. 3 Recent and contemporary transactions in Africa
and in the Middle Eastern countries show how the system was the

Halshury. Vol xi, p. 128
Jennings and Young, Constitutional Laws of the British
Empire.

3. Jerusalem Jaftna District Governor Vs. Sulaiman Murra,
1126. A, C. p. 321,
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thin end of an invisible imperial wedge. The territories Wery ¢, pe
administered according to the laws of the mandatory “ suljeet 14
safeguards in the interests of the indigenous population® Wy, ia
really an imposition of alien laws bringing about the inevitaly, 1yeg
of freedom.

Mandates are one of the latest additions to the * whity, oe
burden . The powers of the Crown over the mandated aryyg e
ot restricted to'the terms of the mandates. The Crown goives
authority otherwise, This makes its ]unsdxctlmi very extensi‘,e “In
English Constitutional Law the powers of the Crown under the Fore:gn
Junsdxcuon Act are just as extensive in the case of Mand::tt(38 as m
the case of Protectorates.”* Mandates differ from Protectorates . in that-
the protecting Power in the latter obtains rights against other Powers
ag well as over the pative populauon whereas a Mandatory i, g
capacity as’ guardian, assumes obligations both ‘towards the people
under its rule as well a3 towards the League of Nations. The inhabi=
tants of a mandated territory are not the subjects” of the 2y.r4ian
State. As in the casé of protectorates, the jurisdiction of the Crown
over thé territories comprised ih thié mandate is exércised’ Uhder thé
Foreign Jurisdiction Act. The powers of the Crown as a Mahdatory
are more limited than its powers over protectorates as a2 Sllzeram

“ Whereas the powers of the Crown in a protectorate are Praciieaily
absolute, when exercised upder the Foreign Jurisdiction Aq of as
an-Act of Slate. the powers of the Crown ina Mandated torritory
afe Jimitéd by the tetths of the Mandake”® The former may
be regarded as guasi-imperial and 'the latter as interr,gize -y
in charactér.

Mandates have slender resemfblance to the relations bgycoon
the Crown and the Indian States under- its Paramountcy The
judiciary of a mandated territory is recognised as possessing g power
to examine the validity or otherwise of any act done by the eXecutive

1. Jeonings and Young, Comstitutional Laws of the Britisla
Empire, pp. 6-7.
2. Salant, Constitutional Laws of the British BEmpire, b, 99;
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sauthority. It has been held that * It is the right and duty of the
‘Supreme Court of the Mandated territory to consider’ whether a
particular ordinance issued by the High Commissioner of that is or is
not consistent with the terms of the Mandate,” ! But acts of the
«Crown as Paramount Power in its dealings with the Indian States, are
not justiciable. In regard to the source of authority, the Mandatory
derives it:from the Commission issued by the League in pursuance
.of the provisions of Article 22 of the League of Nations Covenant.
Paramountcy, on the other hand, is a sum total of powers
«derived from treaties, usage and political practice; to some
extent it inheres in the Crowp by virtue of conquest. In a
Mandate there is provision for referring any dispute concerning
the interpretation or application of the terms to a tribunal, the
Permanent Court of International Justice at the Hague. The protected
States, including the Indian, do not possess this precious privilege.
"Lastly.it must alsc be mentioned that there is the prescription of a
time limit regarding the duration of a Mandate and the peoples living
io the various territories comprised in the scheme have been
recognised as having a right of self-determination exercisable by
‘means of a plebiscite. Protectorates are under a'sort of a perpetual
tutelage or for a period co-extensive with the pleasure of the Crown.
A W emdaioe o aiten 2l an anent of a0, intesnatichal. arganisasionns
-well as a trustee; while the protecting State bas its own title ovér the
‘protected ones. But'one common characteristic of Protectorates and
Mandates is that “though subjectin a greater or less degree to its con-
‘trol; they aré not'in the strict sense annexed to its dominions” whereas
“** Dominions and Crown Colonies are integral parts of the Empire.” ¥
While in protectorates ** there is the conduct of experiments” in 'what
is terfned * indirect rule’ and their inbabitants de not become in
-virtue of their relationship with Great Britain {ull subjects of the
-Crown ™ it bas lately been beld by the Supreme Court of Socuth
Africa that “ a breach of it"( duty of obedierice ) by “the- inhabitant

1. Jerusalem Jaffa District Governor Vs, Sulaiman Murra
1926, A. C. 321.

2. Keir and Lawson, Cases in Constitutional Law,.p. 405,,
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of a Mandated territory exposes him to the pepalties of ireason.”! G-
the other hand it has been held that inbabitants of Protected States-
“ do not owe allegiance in the proper sense of the term ( allegiance to
the British Crown ); because allegiance exists only betweea the
Sovereign and his subjects, properly so called which they are
not.”* Mandated territories do wnot, under ‘any circumstance,.
become part of the possessions of the Mandatory. It is possibe
in the case of protectorates, where ‘' there is a natural, tllgu‘gp
ot an inevitable tendency for protection to be' trapsformwed inlo
actual aonexation as was the case with Kenya in 1920. This
annexation is made by virtue of thé Prerogative which benceforth
takes the place of tbe Foreign Jurisdiction Act.”3 The policy of
annexing Indian States was abandoned long ago.

There is no statutory definition of the phrase ‘ Spheres of
Influence *. They mean regions over which some Powers possess
special privileges exclusively avsilable to them.  According to
Hall * the term isone to which no strict meaning is attached.
Perhaps its indefiniteness constitutes its interpational value. It
indicates the regions which geographically. are adjacent to.or poli-
tically group themselves naturally with possessions or protecto-
rates, but which bave not been actually reduced into conirel, that
the minimum of the powers which are applied in a protectorate
can be exercised with tolerable regularity.”? The two adverbs.
* politically ' and. “ maturally * in tbe clause " politically group
themselves naturally with ” do not go together. Whatis ‘natural®
need not agree with what. is ‘political .  This ‘politically naturally’
is to be seen in yet another definition. * The term °sphere' of
influence ' was formerly current to indicate regions, geographically
.adjecent to, or politically naturally grouped with British- possessions -
-or protectcrates, which were not so reduced into control that the full
-powers of a protectorate were exercised but from which the British.

ibid, also see Rex Vs Christian (1924}, S. A, A. D, 101,
The Ionian Ships, ( 1855 ) 2 Ecc. and Adm., p, 226,
Keir and Lawson, Conséitutional Law, p. 407,

Hall, International Law, p. 152.
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Government claimed the right of excluding other European Powers,
‘With the progress of division of backward terrritories émong the
.great Powers, spheres of influence have passed on to protectorates.
In a wider sense the term has been applied to areas of organised
States over wbich the British Government has asserted special interest
-of an economic or political kind.”' The history of India shows
thow ‘spheres of influence’ were converted inte ° protectorates.’
"Birkenhead's definition of a sphere of influence is illuminating.
“* A spbere of influence or interest is the phrase vaguely used
‘to describe ao area which the Power epjoying it wishes to
‘possess but is not prepated to occupy. It might be created by
the unilateral Act of State or by agreement...... No powerful
-State would allow foreign interference within the area of a sphere
of influence, and the attempt to interfere would probably be
treated as a casus belli. To proclaim a sphere of influence is
in fact to say ‘Hands off” to possible competitors...... In these
circumstances it is both convenient and accurate to include such
_spheres among the territorial belogings of a State.” If this should be
so, the Indian States could also be said to have constituted Britain’s

territorial belongings ' but they did not. They were not in the

possession’ of the Crown, much less under its occupation.

The title ‘sphere of influence’ is suggestive. There is no
claim to dominium. It is a diluted from of protectorate, a kind of
control or monopoly. Such spheres were carved out as a result of
economic causes. When there was a scramble for Africa and its
unexplored ant unexploited wealth consisting of ivory, white
and ‘black, gold, and diamond, and when China was opened by
‘missiopary enterprise which revealed great commercial prospects,
spheres of influence were set up. As against the monopolies
secured by the industrially advanced countries, a cry was raised by
their Jess fortunate brethern whose economic interests were adversely
affected. A case was made for equality of opportunity and a new

1. Halsbury, Vol i p. 6;
2. Smith, Internaticnal Law, p. 96-
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race began. Exclusive navigation and harbour claims were challenged.
‘Many countries claimed equal rights with the others, Trade ambitions-
and the discovery of new sources of profit paved the-way for the-
assertion of the modern doctrine of * hinterland.’

But spheres of influence are established over places of political
.or military importance. Where external relations of any State, in
the commercial as well.as the political spheres are controlled by the
British, it may fairly be assumed that they are with in the * sphere of
influence.” In the opinion of Keith, Bhutan and even Tibet lay
within the British spheres of influence, for “ Great Britain remains
deﬁmtely concerned with the foreign relations of Bhutan, and is not
prepared to see Tibet fall into the power of China to such an extent
as to render possible any damage. to India.”?

Thus it might be observed that British jurisdiction, if not
government, over non- British areas is exerc:sed in wvarious ways,
constuut:onal international, and 1mper|al.u In its“libersl semse the
ekpression  protectorate ’ includes the Inﬂmuh States, q’ But the:
relations betweeen the Crown and these are in many respects
different lrom those over the rest, such as protectorates
of the colonial type, protected States, etc.  Paramountcy
is a term in strictness applicable solely to the former as distinguished
from allied but anomalous imperia) and international relationships in
respect’ of territories constituting protectorates properly speaking‘,
mandated areas, and spheres of influence. For the present suffce it
1o say that the Indian States under Paramountcy havg at some time
ot the other exhibited certain features discernible in | each of its sister
systems, namely protectorates, protected Stat&s. mandates and
spheres of influence. As a result of British policy they have become
a class apart and Paramountcy has accordingly acquired a reputatioa.
for its uniqueness.

H ¥. Keith, The Government of the Britisk.Empire, p. 496.



CHAPTER VIl
Sources of Paramountcy.

A source of Jaw is “any fact which in accordance with the
law determines the judicial recogmition and acceptance of any rule
having the force of law.” '  According to this definition, * a source
of law " must be ascertained with reference to *law " itself. There
are some methods employed to explore the origins of legal
phenomena. Tbey may not prove sufficientlv helpful in the case
of a semi-lega! concept like Paramountcy. It has a few extra-legal
sources also, there being several factors which supply its content
and determine its authority. Only afew of the sources which
have a bearing on its legal aspects may be tvaced, It is difficult
to draw any hard and fast line between its ‘legal’ and ‘ non-
legal’ sources. Referring to some of them, such as usage,
sufferance, and political practice, Joshi observes, *' these, are only
legal terms applied to legalise what was assumed apd asserted or
demanded by the Government of India, taking advaptage of its
superior position in which it found itself in the process of history.”
Whether these sources were illegal gb inifio or not, is not relevant
for our purposes, as we are not exploring the sources of sources..
There are'some elements of Paramountcy which are derived from
certain quarters which jurisprudence’ recognises as foms furis or
sources of law, and these may be examined.

In ordinary speech ‘ source * means the origin of a thing. In
jurisprudence it is used both literally and metapborically. ' A thing
is a source, an origin, a spring giving rise to a stream.”3 It
“ connotes those agencies by which rules of conduct acquire the
character of law by becoming objectively definite, uniform, and
above all, compulsory.”* It connotes more; it signifies * the
1naterials out of which the law is eventually fashioned through the

1. Salmond, Jurisprudence, p.153;
2. G.N.]Joshi, The New Constitulion of India, p. 40.
3 & 4, Allen Law in the Making p. 1.
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activity of the judges. ...... This is the only meaning which can be:
attached to the term ‘source of law'.! This definition of the term:
excludes what are regarded as ° sources’ of Paramountcy, from the
category of *“ sources of law *. Paramountcy can bardly be reduced
into any rule of law. Thete is neither provision nor occasion for the
fashioning ‘activity of the judges’.

Salmond first divides the sources of law into two kinds, formal
and material. The.former i ** that from which a rule of law derives:
its force and validity.”® It is the soversign will of the State as:
manifested in the statutes and regulations of its government, as well
as in the decisions of its courts, As for the finding out of the
formal source ot any legal rule, there is little difficulty. It just
involves the location of the quarter wherein sovereignty resides.
Which is the formal source of Paramountcy ? It was
expressed neither in statutes nor in iud'lcial decisions. Was it
the will of the Crown or the will of the Swate. A
distinctiog between the two is both necessary .and possible. If
Paramountcy bardly derived its powers from any -enacted law or
judicial decisions it cannot be said that it was solely dependent on
the will-of the Crown. The Crown itself is not the final authority,
as it is not the ultimate repository of the legal sovereignty of the
State. Somuch of the authority of the Crown as is exercisable
independently of Parliamentary control fcr the time being, .may be
considered 'as the prerogative of the Crown. But ultimately all.
prerogatives are liable to Parliamentary cobtrol. If Paramountcy:
was entirely and exclusively derived from prerogatwe. it would not
bﬂ improper ta bold that the formal source of Paramountcy was the:
execuuve discretion of the Crown. Even then 1t‘ is the immediate
source. But it as maintained by some, Paramountcy lay outside they
dpmam of Parliament, it has to be admitted that the will of the
Crown was the formal source in' the full sense. Part of Paramountcy
lay outsnde the prerogative of the Crown; and even so much as was
vested in that prerogative, was not above Parliament’s reach. It

1. (Keaton, Prmmplcs of Jurisprudence, p. 145;
2. Salmond Jurupmdsnce, .
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would not be wrong to say that the immediate and ultimate formal
sources ot Paramountcy were the prerogative of the Crown, and the
sovereignty of Parliament respectively. The ascertainment of any
formal source depends upon the definition of law itself. Commenting
on Salmond’s definition, Paton says, “If we adopt a different definition,
we may well reach a conclusion that the formal source is elsewhere.
...... If law is valid because it is the habit .of custom, then the habits
of the people are the sources of law.” ! But this stretching of the
meaning of * sources of law seems to rest onm an assumption that
the term has a wide meaning .and is equivalent to ‘ the place whence
law springs.’ This is too elastic a2 construction. It is defective in
another way ; it obscures the vital distinction between a formal and a
material source.

By a material source of law is meant the original placé
wherefrom the law derives its content or substance. It is that which
supplies body to the law. Salmond classifies material sources into
legal and historical. The latter are those ‘' which influence more
or less extensively the course of legal development, but they speak
witn no authority. "™ On that account they are “destitute of legal
recognition ", however valuable the material furnished bLy them
S TR SN Yo Emn weie weh. B oOedls S Ssaied
antecedents and circumstances is indispensable for a true and full
understanding of any legal institution. Though for a lawyer
historical events have little ‘legal’ value, they are indirectly helpful
to bim. They enable him to appreciate Yhe diverse contexts in which
legal concepts and systems were shaped and polished., History
provides the much needed data the evidentiary value of which cannot
tie ignored. To a legal historian as well as to a copstitutional lawyer,
they are highly helpful. It is only in the light of actual relevant facts
that one can judge the legal soundness of certain claims and conten-
tions. The relevancy and propriety of a bistorical approach becomes
evident when one investigates the original position of some
of the Indian States. For instance, to judge whether they were
independent and sovereign before accepting the protection and

1. Paton, Jurisprudence, p. 52.



100 SOURCES OF PARAMOUNTCY

acknowledging the supremacy of the Paramount Power, &
knowledge of their pre-Paramountcy annals is both valuable and
pecessary. It is for this reason that the  historical® sources of
Paramountcy are briefly described in a later chapter. But as
antecedent circumstances, inspite of being the precursors of Para-
mountcy, are hot sources, and: much less serve as legal sources,
they are not' examined here.

But whether a source is formal or material, or if it is the latter;
whether it is bistorical or legal, it i8 for a judicial tribunal to
determine. With his charactéristic judicial bias, Salmond may be
said to always apply the acid test of recogpition by a court of law,
in his analysis of juridical concepts. We may say that he prefers
a ‘jodicial’ toa ‘legal’ test. The latter epithet is generic and
includes the former. By ‘legal” is meant anything accepted by
the State as being in conformity with its policy or principles, the
word being taken .as almost synonymous with ‘lawful’. Salmond's
judicial test does not hold good in an inguiry into the soorces of
Paramountcy ag it is not part of his ‘Civil Law’.

The material sources of Paramountcy which have any legal
value may be czlled, for brevity's sake, legal sources, as distinguished
from °historical" sources. These legal sources are a few. They
speak with authority. But there is no agreement as to their number
or relative importance. Lee-Warner speaks of the following: (1) The
Royal Prerogative ; (2) Acts or Resolutions of Parliament; (3) The
Law of Nature; (4) Direct agreement between the patties; and
(5) Usage? The:Indian States Committee were of opinion that
Paramountcy was * baéed upon treaties, engagements and sanads,
‘supplemented by usage and sufference, and by decisions of the
Government of India and the Secretary of State, embodied in political.
practice,” 8

Panikkar adds convention as another source. Convention ip this
context must be distinguished from political practice. He gives an in~

1. Salmond, Jurisprudence, p, 152
2. Lee-Warner, The Protected Princes of India, p. 138;
3. Indian States Commitice Report, para, 19..
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stance of how conventions were beginning to be established as sources
.of Paramountcy. In the matter of mincrity admipistrations in States.
which was always a case of political practice, there could be seen no
uniformity based on any ascertainable principles, The Princes were:
generally complaining that the Departmant’s practice was arbitrary
and capricious and urged the epunciation of some general rules. Asa
result of their continued protests, the Government of India passed and
-published a Resolution setting forth the principles concerning the
administration of States during the minority of the Rulers. * This
Resolution ®says Panikkar, * is a good example of the cocventional
law as it is developing in India.” ' He adds, * Resolutions issued by
the Government of Indja are really conventions rather than Orders of
the Goveroment,” * If in a particular case, there is a Resolution in
form, though ostensibly an Order, which is the embediment of an
agreement arrived at between the Princes and the Palitical Depart-
ment, there may be no objection to.regard itas a- ‘convention.” But
generalications are misleading. An Order of the Government of India
is a unilateral act notwithstanding its being tbe result of a previous
.agreement. ‘Therefore there is no poiot in adding convention to the
ligt of the sources af Paramountcy.

The Prerogative of the Crown is one of the sources of Para-
mountcy. It may be. regarded as an-unwritten source. Halsbury defines
Royal Prerogative as * that pre-eminence which the Sovereign enjoys
over apd above all other persons by virtue of the common law...... and
comprehends. the special dignities, liberties, privileges, powers and.
royalties allowed by the common law to the, Crown...... It.is created
-and limited by the Common Law. The Courts bave jurisdiction to
inquire into the existence or extent of any alleged prerogative.” 2 It is
also defined as -“a peculiar- or exclusive privilege.” 4 Blackstona’s
jdea of prerogative has become obsolete in the West and no
imodern jurist regards the King as clothed with extraordinary

1. Panikkar Intersiaial LW,
2. ibid. p. 12;

3. Vol vi, 442;

4.

Wharcton, .Law Lexicom;
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rights and capacities' to such an extent that ' the prerogative

is that law in case of the King, which is law in no case of the-
subject.”” 1 To modern constitutional lawyers the old notions of
prerogative appear exotic. Now-a-days, “ Those powers which the-
executive exercises without Paraliamentary authority are compri--
sed under the comprehensive term of the prerogative.” * Where the
power of the Executive to inferfere with the property or liberty of
subjects has not been placed under the control of Parliament,.
although itis ultimately liable to be so placed, it may be inferred-
that the source of that power is the prerogative of the Crown.
“ The prerogative, modified and supplemented by Statute and
constitutional practice, is the source of many of the important
powets of the executive throughout the Empite.”® The Paramount'
Power possessed a wide sphere of discretion which served as the
main source of some of its powers. Whenever the Crown had
to deal with the Indiap States, its actions were not confined to
ifs treaty rights only.

Holdsworth’s view that prerogative is not a source of.
Paramountcy is not fully correct. Paramountcy rested with the Crown
and wag inherent in its very position. Treaties, usage and political
practice do not exhaust all the sources of Paramountcy. The
Paramount Power had by virtue of its prerogative, a considerable
measure of executive discretion. This is like a residuary source of
Paramountcy. It is well known that * In the ultimate analysis......-
the Crown’s relationship with the Indian States is not merely one-
of contract and so there must remain in the hands of the Viceory
an element of discretion in his dealings with the States.” 4 Earlier,
Lord Curzon spoke of the same. He claimed that “In cases of
flagrant misdemeanour or crime; the Viceroy retains the inalienable-
prerogative of disposition ™  Lord Canping’s Minute of 1860 in-~

Blackstone, Commentaries, i. 239;
Att. Genl. Vs. De Kepser's Royal Hotel, 1920, A, C. 338;
Bose, The Working Constitution of India, p. 22.
Butler Committee Report,
- Curzon Leaves from a Victory's. Nofebook, p. 41;

I
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connection with his Sannads of Adoption, is to the same effect.
“ The Government of Indiais not precluded from ......" assuming
-temporary charge of a native State. ”, he says, and adds, ** of'this
necessity the Governor - General in. Council is the sole judge, subject
to the control of Pasliament.” ! Whatever might be the peculiarity
of this pretogative, it is clear that it is to an appreciable extent:
a source of Paramountcy. It has been stated that ** The powers of
Paramountcy are part of the Royal prerogative; but they are peculiar
because, like the privileges of Parliament, they were not created, but
merely recognised by the Common Law.”* But where did these
powers come from ? They were not created by Parliament ; they were
self-begotten.

The discretionary powers of the Crown, as long as they are
not open to judicial inquiry, may be said to emanate from the
prerogative vested in it. Certain of ‘the rights of the
Crown are traceable to this source. Panikkar .complains that

The legal bases of the policy of encroachment which has converted
the Indian States into an integral part of the imperial polity have
‘been mainly, the claims ot Paramountcy, Royal Prerogative, impli-
aotioms o orodn Ve aed thented,. wnsdensieer b s

statement is in the nature of an. admission that Prerogative is‘one of
the sources of * the policy of encroacbment,” or in other words, of
intervention, if not of gratuitious: interference.  Certain’rights were
exercised as Prerogative rights and these ranged from 'conferring
honours, dignities, salutes, stars, distinctions, and decorations, to
deciding rank and precedence, and rebuking and deposing incorrigible
rulers. All these” Paramountcy powers were derived peither from
Statute, nor from Common Law. They had their origin in the
-Crown’s Prerogative.

Prerogative * is not by itself a wide and vague thing. It is not
.permissible 1o apprehehd that its classical meaning would be

1. Sastry, Indian States p. 1417

2. Chalmers and Phl]hps Constztutmnal Law P.687.

3. Panikkar. The Indian States and The Government of India,
P 4241,
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invoked in its modern usage. It is a groundless feal to 4V, "It
may be utged that directly or indirectly all the powers of the Para®
mount Power, including those of deposing a Rulet, are derived from
the Crown's Prerogative powers as described by ‘Blackstope.” ! In-
modern constitutional law it would be an anachronism it one sbould
interpret prerogafive it its extensive traditiomal sense. Now, “itis
the residue of discretionary or arbitrary authority; which at 40Y given
time, is Jegally left in the hauds of the Crown.”® Here, while speaking
of Prerogative as a source of Paramounicy, its modern meaniog is to

be borze in mind. '

The acts of the Paramount Power were, in a sense, Acts of State.
They had their source in the prerogative of the Crown. Strictly
speaking, ' an Act of State denotes {1) an action committed against
an alien outside British tetritory, authorised or adopted by the Crown,.
whose legality the courts cannot investigate ; (2) the annexation, on
conquest or otherwise, or occupation of foreign territory by order of*
the Crown......{3) an Act done on Britih territory, in time of war,
against an enemy alien.” 3 A subjegt of an Indian State, -although.
not a British subject, was a British protected person, while abroad,
and was therefore not an alien. The Rulers of Indian States were
‘ sdoordimeie alhes!  Thus Yneve coudld ‘be DUYminR Tae an At ok
State of the Paramount Power in its dealings with the Indian States.
But a3 the acts of the Crown are mot justiciable and derive their
validity from the 'prerogative powers, they may, on the grounds of
apalogy, be regarded as Acts of State,

A clear distinction exists between acts of Prerogative and Acts
of State. “ Prerogative prcperly describes the power and authoritv
of the King in relation to his own subjects, and not rights vested in-
him in relation to persons owing no allegiance to bim” ¢ Can it be
said that the Crown's acts towards the Indian Princes who owed
allegiance to it were included in Prerogative'and its acts towards the-

Sastry, Indian States, p. 1587

Dicey, Lato ‘of the Constitution, p. 424.

Ridges, Constitutional Law, p. 31;

Per Warrington, |- Inre Ferdinand, (1921) lch, p. 133

o
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subjects of the States who owed no allegiance to- it, were Acts of
State ? This splitting up appears fanciful. It has beep s4id ; “The
acts of the.Crown in foreigr affairs are described as acts of State
and the term is used of them exclusively. The distinction is not
altogether easy to defend, for there seems little doubt that all acts
done by the discretionary authority of the Crown, other than those
authorised by statute, are of the same legal nature, whether they
are performed. within or outside the realm. Whereas in respect of
acts done within the realm, the Courts are not obliged to zbandon
jurisdiction at the mention of Prerogative, they cannat enter or
inquire, into the- validity of ap act of State ! Ithas also been
judicially determined that * Acts done by the Crown in relation
to the Ipdian States in exercise of its powers vested in it as
Paramount Power ( that is by virtue of its Paramountcy ) are acts
of State? Tbus it might be noticed that the wide discretionary
authority of the Crown which is in the nature of Prerogative
serves as a source of many of its acts which are akin to acts of
State. * An act of Stateis essentially an exercise of sovereign
Ppower...... Acts of State are not 2ll of one kind. For example,
an act of State may fix the relations between two States, each of
which continues to possess an independent existence ...... An
instapce of such an act of State may be found in the case of the:
Nabob of Carnaiic Vs East India Company, ( 1793 ) 2 Ves 56."%
As “all acts of the Crown inits discretion are of the same legal
nature ' the distinction between its domestic and foreign acts is not
of much importance as far as s dealings with Indian States
went, for they were in a peculiar position; tbe dealings of the
Crown with them were neither *foreign' much less ‘' domestic®
Prerogative may be used in a liberal séngse as including the
Lrown’s jurisdiction outsidé the realm.

The jurisdiction of the Crown outside the realm is the oulcom.
either of legislative sanclion behind it or of its inherent right as

1. Keir & Lawson, Cases in Constitutional Law, b 295

‘2, Sectelary of Staké for India Vs Hawmiacheé Baisahcbs,
13. (1859) M. P.C. 22;

3. Salaman Vs Secretary of State for Indis. (1908] 1 K. B. 639,
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sovereign. The Crown exercises its extraterritorial jurisdiction by~
means of Orders in Council. What is the source of this authority ?
Commenting on Holdsworth’s dicta, Bhattacharya says, = It i
surprising to find that prerogative is not the source of Paramountcy,
but that the growth of Paramourtcy has added a new and distinct’
prerogative.” One may as well pause and ask, does HolﬂSWt‘)_.r}L!‘;
regard the converse as true, that is, that Paramouatcy is thé source’
of Prerogative ? “There is no warrant for the proposition for treating'
Paramountcy of the Crown as a class apart from other prengatiVﬁ;
...... Since when did the Xing of England become vestéd withe
Paramountcy' ? ‘Was it inherent in the Kingship of Epgland 0r was:
he clothed with it without {be Parliament knowing it ? * I ‘The point.
to be noted here is that the King had no special ‘' Pararrountcy
prerogative ° and his ordinary prerogative was ¢oe of the sgurces of
Paramountcy. Like Paramountcy itself “ the determination with’
anything like legal precision of all the preropatives of the Crown in
India, is by no means an easy task.”* Acts of Paramountcy are like
acts of State baving their source in prerogative. * The relations
between the Paramount Power and the Indian States are...,..called
acts of State, incapable of being questioned orinquired into by any’
municipal courts as such courts have peither the means nor the
sowes of enfoncing ny decision which thely way ke 3 Whethen
acts of State are the outcome: of Prerogative or! not- ' the list of
obligations which, irrespective of their treaties, had devolved on the
Indian States through the Royal Prerogative, includes the right
of the Queen’s Viceroy (1 ) to recognise { all.) successions, ( 2) 10
assume the guardianship of minor Princes, (3 ) to copfer or
witbdraw titles, decorations and salutes, (4) to saociion the*
acceptance of Foreign Orders, ¢ 5) to grant passports, and ( 7 ) to-
recognise and appoint consular officers. "4

——

1. Bhattacharya, The Indian Constitution, p. 95;

N. Rajagopaliengar;, Government of India Act, p. 11.

3. Sirdar Ranbir Singh, Legal DProblems ‘in  Indign Statcss
pp. 60-61;

4, Lee-Warner,- Protected Princes of India, p. 188,

w
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The law of natural justice is regarded as one of the unwritten
sources of Paramountcy. Lee-Warner says: ** It may appear fanciful
to give prominence to a law of npature as a source of obligation
devolving on the Native States ...... The.Company ..... . préferred to
.condemn certain practices as '‘ opposed to principles of natural justice
and humanity, ® such as ‘ cutting off ears and noses, ' ' extracting
eyes’ ‘mutilating,’ ‘impalement, suttee, infauticide, and slavery.'!
The officers of the Company succéssfully claimed the right to
exercise pecessary powers to suppress what they regarded as
barbarous practices, whether there was an agreement or not on the
part of the Siate in regard to such a right of intervention. In afew
treaties, special obligations are imposed on the Princes that
they should exert themselves to eradicate some of the social abuses
or evils, When cruel and inhuman practices had to be egterminated
the Crown was obliged to intervene in the. domestic affairs of the
States potwithstanding treaty terms.. The Crown based its claims
on the principles of equity and justice. As pointed out by the Indian
States Committee, the Crown would “ intervene to suppress bar.
barous practices, such-as se#f or infanticide, or to suppress torture
and barbarous punishment.” ?

Even in international law a right of intervention. exists when
buman rights are upjustifiably violated by one of the States. “If
the-rigbt of intervention in internal affairs can be exercised by one
‘State against an independent and sovereign State, it can be exercised
‘more justifiably against a protected State by the protecting State” 3
“That principles of patural justice zre recognised in international law
as a source of rights and obligations in regard to the dealings among
States inler se, is evident from the following obeervations. "“When a
Government, although acting within its rights of sovereigoty, violates
the right of humanity, either by measures contrary to the interest of
other Srates, or by an excess of cruelty and injustice which is a blot
on civilisation, the right of intervention may lawfully be exercised,

1. Lee-Warner, pp. 191-193,
2. Indian States Committee Report, para 53;
3. Sen, The Indian States, pp. 174.175,
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ifor, however worthy of respect are the rights of states’ sovereign-
1y and indspendence, there is something still more worthy: of
respect, and that is the right of humanity, which must not be
outraged.”’ Again, * Where 2 State under special circumstances,
disregards certaip rights of its own citizens, over whom presumably
it bas absolute sovereignty, other States of the family of nations
are authorised by Interpational Law to intervene on the grounds
of bumanity. When these human rights are habitually violated,
one or more States may intervene in the name of the society of
nations.” * Thus it may be seen that ‘ principles of humanity? are
recognised as asource of anthority to inlervene in the affairs of a
‘State even under International Law, Whatis a source of inter-
national authority, is cerniainly a source of. Paramountcy, for,
in the latter case there is already an inherent superiotity of the
protecting State and a clear denial of independence and full
sovereignty to the protected States. -How intervention was resorted
to on the ground of ‘humanity’ despite trealy pledges, will
be described later. The old legal maxim Salus populi suprema
lex, that is, ‘regard for public welfare is the highest of laws’,
has been the basis of many powers of Paramountcy and has
copsiderably relegated the treaties to the background.

Accordmg to Lee-Warner, Acts or Resolutions of Parliament
were one of the sources of Paramountcy. There are some Acts of
Parliament which have a bearing on the relations between the Indian
States and the Crown. Normally Parliament does not directly leglslate
for non- Bl’ltl..h subjects and territories which are. included in the
Emplre as dependenc:es and protectorates, and not as possessions
under its direct sovereignty Tbe Indlan States were not under the
immediate control of Parlgament. Then' territories were not British
dominions and their inhabitants were not British subjects, They lay
cutside the ambit of _Parligmenta;y legislation. As Halsbury 8ays I
“ The inhabitants of an Indian State are not British subjects properly.

1. Payn, Cromwell on Foreign Affairs, p. 72
2. Stowell, Intervention in Imilernational Law, p. 57,
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150 called,...... they are not amenable to ordinary British juricdiction.”*
The word ' ordinary* is quite significant. In Empesor VsJ. R.
“Tewari, Criminal Revision Case No. 128 of 1925, under the
:Foreigners’ Act of 1915 concerning a subject of the State of Benares,
‘their Lordships of the High Court of Bombay “ readily took it for
granted that one who is the subject of an Indian State cannof, at the
same time, be the subject of the British Government and that be is
therefore necessarily to be treated. as an. absolute * foreigner ? liable
to be expelled from Britisb India.” * But it cannot be said that the
subjects of Indian States are ' aliens,’ that is, “ subjects of a foreign
State who have not been born within the allegiance of the Crown.” 3

How is it that Lee-Warner considers Acts and Resolutions of
Parliament as a source of Paramountcy? It isa fact that
JParliament is more than a Ieglslature of the United Kingdom with its
normal jurisdiction limited to tertitoriea under the direct government
of the Crown. The term ‘British dominions’ is wide; it means and
comprebends “ all countries subject to the Crown.” ¢  Are not the
Indian States ‘ subject to the Crown'? The British Parijament is
an Imperial Parliament as well. The Royal Tltles Act® speaks of
Her Britannic Majesty as the Empress of India 25 a whole, and not
merely of British India. The title of the Paramount Power is itself
derived from a Parliamentary statute. The Interpretation act of
1889 ¢ mentjons the exercise by Her Majesty, of “ Suzerainty’ over
the Indian States As the highest legislative body of the Empire
which was " a composite State coumiing the Indian principalities
among its component members and havipg His Ma]esty at its head” 7,
?a;]iagnent could both confer and control Paramountcy powers.
Parliament has time and again asserted its rights to legislate

Halsbury, Laws. of_ ng?g_Iand, Vol x, p. 586;
Gundappa, The States and their People, p. 17;
Halsbury, sbid, Vol. 1, p. 302.

'Dicey‘ Conflict of Laws p- 68;

Act of 1876, 39 &40, Viet c:.10;

1889, 51 & 52, Vict. 63;

Gundappa, The States and their. People, p. 14,
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-extra-territorially when exigercies demanded such a course. As:
Ilbert puts it, “ Parliament does not legislate { for othér territories
within the Empire ) except on matters which are clearly imperial in
‘their nature. ! ‘ Does not ’ is not ‘ capbnot’, and Paramountcy is
nothing if not ‘clearly imperial in nature. * If Indian States, affairs
did not figure prominently in Parliament, it is because “discussion
of such subjects ...... Is discouraged for reasons of expediency and

policy of state, and oot on accounlt of any -legal incompetency _Of
Parliament.” ? '

Where Parliament, in exercise of its extra-territorial ‘jurisaiction
over British subjects and officials residént in the Indian States, made
laws for them, the Indian States got affected in some way or the
other. The claim of the British Parljament to legiclate for British
subjecis while in foreign couniries necessarily reacts on those with
whom such persons have dealings. Lee-Warper.cites Statute 37
Geo. iii. cap, cxlii, s. 28 which imposed a restriction in 1797 in
respect of lending money to the Indian Princes. It was ordained
that from the 1st of December 1797, no British subject was to lend
any money for pative Princes without the copsent of the Court of
Directors or the Governor in Council; ......The protected sovereigns
of India, in whose interests a misdemeanour was created, became
bound not to abet a crime even without the conclusion of any treaty
ot engagement with them for tbat purpese,”® Such measures resulted
in placing restrictions not only on the lending of money by the British
subjects, but also a corresponding restriction on, the Princes”
sovereign right to borrow. A serious legal disability was the conse-
quence which they bad to suffer. Parlizment proceeded to stop not
merely indiscrimipate borrowing by them ; it indirectly paved way
for intervention in case such rules were violated. They could not
deal with their States freely. *' The British authorities systematically
declined to allow the petty chiefs to encumber -their States beyond
their own lifetime, or to make any charges upon them beyond their-
own life interests therein.””¢ This legislation and the resultant-

1. Ilbert, Sir Courtenay, Government of India; p, 372;
2. Gundappa, ¢bid. p. 26.
3& 4. Lee-Warner, The Native States of India, p. 197
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rpowers exercised by the British officers, have served as a source of
Paramountey. Although primarily on the ground that lending money*
to' the Indian Princes was productive of much mischief, and ** was-
a source of misery and extortion', Parliament enacted preventive
laws regulating, the conduct of British subjects; such' laws had:
Tepercussions on the Indian States. A few 'powers comprised in
Paramountcy may be said to have had their mediate source in some’
Parliamenptary enactment.

It is necessary to see how far the treaties, in the light of actual
praciices, were the sources of Paramountcy. One may venture to
describe them, to some extent, as the fruit of Paramocuntcy as well.
The Paramountcy of the Crown was most in evidence in the sphere
of intervention, Treaties had been many a tirme disregarded, Was
Paramountcy by itself a source of rights and obligations ?  Sir Leslie
Scott protested : ‘If Paramountcy was a source of rights there
would be no limit save the discretion of the Paramount Power, .. ..
We regard the idea that Paramoiuntcy ss such creates any cowers
at all, as wholly wrong, and the resort to Paramountcy as an
wunlimited reservoir of discretionary authority over the Indian States,
s based upon a radical misconception of what Paramountcy means,
The existence of general discretionary authority is wholly
inconsistent with the pronouncements of the Crown™ But what
about practice 7 Tbe opinion of the learned counsel for the Princes
did not find favour with the Indian States Committee. It has been
aporopriately remarked that * Throughout the course of its rise to
power, thereis no evidence that the British Government has at any
time taken a limjted view of its responsibilities ( rather rights )
towards the States. On the contrary it has always asserted and
employed Paramountcy as z source of rights.” ' The Paramount
Power had, as a result of exercismg ils rights of intervention,
-converted its Paramountcy into an additional source of its own
authority. * Where intervention is sometimes permitted by treaties

1. Opinion of Counsel for Princes, para, 3-{d);
2. Kulkarni, Future of Indian States, p. 55;
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with the British since then were with the Parliament throfigh the
Company and not with tbe Crown.

There are few events of any political importanca durin@ the
century as far as the Company is concerned. In fact no one couk
foresee the political fortunes of the British * in the history of the Eas
Indja Company in its purely commercial period, which occupied th
-ceptury and a half from 1600." ' The Company owed allegiance to
the Moghal Emperor, and its members were described as merchants
‘and its strongholds, as factories, Although it possessed the right tor
“ acquire territory, fortify their stations, defend their property by
armed forces, coin money and administer justice”within their
own Settlement,” * it had not attained the status of a territorial
power.  Indo-British commercial relations commenced with the
seventeenth century, but it took a lopg time for the flag to
follow the trade. A detailed narration of how it happened is extra-
neous to the purposes of this study. There is no controversy about
the fact that “ The East India Company‘fr‘becamea ‘tetritorial
power in an almost accidéntal way in the middie of the seventeenth
century.”” @ The territorial expansion of ‘the British does not synchro-
pise With the growth of Paramountcy; it is anterior to jt. But both
are closely related. Paraimountcy did not begin with Lord Hastings.
A vast spadewcrk had been done for over two centuries, At the
eame time it would be- inaccurate to say that British sovereignty
and Paramountcy grew side by side. Itis true * the Compaoy bad
become by 1805 the. indubitable paramount power of India, the
inkeritor of the Mogul Empire.”” 4 Butit'is not true that Paramountcy
was established by the Marquis of Wellesley. It was to bedonea
score of years' later.

For a long time the Company bad no intercourse with the Indian
Princes directly. As the Moghul power declined consequept 0n the
death of the last Great Moghul, the Company could make itself felt

1. Ramsay Muir, The Making o} Bﬂttsh India, p. 19;
2 _]nsh1, op.cit,p. 9.
3. & 4. Ramsay Muir, op. cit, p. 19 & p..204.



ANTECEDENTS AND ANTICIPATIONS 115

‘in Indian political life. It not only consolidated its possessions; it
sembarked cn a career of enterprise. There are certain events in the
eighteenth century which prefigure the shape of things that were to
rome. Whatever might bave been the vicissitudes which the British
had to suffer before their efforts successfully ended in the establish-
ment of their sovereigoty over British India and Paramountcy over
the Indian States, the legal position of a few representative States at
least, prior to their falling under the British sway, needs an exami-
nation. The legality of the many contentions of the Princes may be
tested in the light of undisputed historical facts.

The Company pursued a halting and - hesitant course for a long
time. By the middle of the eighteenth century it became a “ King-
Maker, having power without responsibility.” *' Between 1750 and
1765 the East India Company, witbout desiring or intending any such
result, found itself in the position of the corntrolling power in two impor-
tant regions of India, the Carnatic and Bengal.”! The rivals of the
British had already started the game of courting the favour of local
powers. The Company bad no choice but to use to its advantage situ-
ations highly favourable. The defeat of, and treaty with, Siraj-uddaula
dated February 9, 1757, mark the beginnings of a mew era. That
the British were inclined to consolidate their acquisitions and_proceed

on a career of expansion is indicated by one of the articles of the
treaty which runs thus: “ the Company shall be allowed to fortify
Calcutta in such a manper as they shall esteem proper for their
defence, without any hindrance or obstruction.”® On Siraj-uddaula’s
alleged breach of the treaty, war with him was renewed; he was
overthrown in the Battle of Plassey and Mr. Jaffar was placed
on the throne of Bengal. Mir Jaffar not only agreed to comply with
* whatever Articles were agreed upon in the time of peace with
the Nawab Siraj-uddaula *, he made over huge sums of money
as reparations and also ceded some tracts of territon! to the
Company. On September 27, 1760 the Company made a pew

1. Ramsay Muir, #bid, p. 34,
-2. Aitchison’s, Vol. 1., P. 181 N. B. References to all tgeaties in
Aitchison’s Collection.
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treaty with Mir Kbasim, son-in-law of Mir Jaffar, whom' it wanted
to place on the Bengal throne. The treaty is one of “firm ftiendship
and union * containing several articles stipulating mautual assistance
and so on, The third article:speaks of common friends and enemies;
the fifth is the most important one as it mentions the cession of three
large districts to the Company. It says: ‘' The lands of Burdwan;
Midnapore, and: Chittagang shall be assigned and sapnads for that
purpose shall be written and granted.” “ These new prownces
were not directly: administered, but their Zamiodars or revenue-
collectors paid the revenues to the Company. -This arrangement is
the first instance of a method of providing revenue, "for the
maintenance of military forces which was to be much used ‘later
and was to form one of the main features of * subsidiary alliancé, *
Clause 8 and 9 show that the Company's territories were treated
as a practically ind'e’pendent' state.™!

Events moved fast during the following years. Mir Kbasim
was in turn replaced By Mir Jaffar and on the death of the latter a
boy-Nawab, Najm-uddaula, was put on the throme of Bengal. As
the Nawab-Vazier of Qudh, Shuja-uddaula, had taken up the cause
of Mir Kbasim, be was utterly defeated’ ib the battle of Buxar
{1764). The most memorable event iz the grant of the Diwani
of Bengal, Bebar and Orissa to the Company by a royal Firman
from the Emperor Shah Alam, dated August 12, 1765. This
Diwani was to be ‘*in possession of the Company, from generation
to generation, for-ever and ever.” The Nawab of Bengal agreed, by
an iostrument dated’ September 30, 1765, to actept-a certain sum
* as an adequate ‘allowance for the support of the Nizamat ' and
waived other claims. Before this is a tripartite treaty, also betweer
the Nawab of Oudh, the Nawab of Bengal, and the English Com-
pany, dated August’ 16, 1765. This one anticipates later treaties
of “ perpetual and universal peace, sincere friendship, and firm
upion.” With the assumption of the Diwani, the Company acquired
a de jure status and established itself as a ruling power, albeif’

1, Muir, bid p. 66
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its subordination to the Mughal Emperor who reigned -at Delhi for
several -scores of years subsequently. The victories of the Company
“led to the military subjugation of Bengal. The grant of the Diwan:
furpished a de jure basis for the exercise of British authority in
Bengal, Behar, and Orissa, an authority which had already been
.established de facio there, some time before ! It was from this time
.onwards that the Company, conscious of having become a politicat
power, began ‘“to lock out for friends and helpers among the local
potentates ; apnd its policy towards them had then to be one of
{raternizing, ingfatiation, and reciprocity.” ? In the year 1767, as per
Charles Townshend’s Act, there was a “ temporary agreement ™
between the " United Company of Merchants trading to the East
Indies * and His Majesty “ in relation to the territorial acquisitions
and revenues lately obtained,” 3 by the former. According to this
a certain sum was annually made payable by the Company to His
Majesty's exchequer. The Company appears as a political power
contracting with the Home Government,

Althought the Company gained a legal status after the battle of
Buxar, it had, a few decades before the event; begun some
intercourse with the Indian States. As early as in 1723, there was a
‘reaty with Travancore according to which the State agreed 1o be
““in league and united in friendship ” with the Company. In the
year 1730, “ a treaty of offensive and defensive alliance against the'
Kanoji Anglia,” the piratical chief of Kolaba, was concluded between
the Company and the Sirdesai of Sawantwadi. A few years later,
in 1733, * a treaty of general alliance and specially against piracy "™
was negotiated between 'the Company and the Ruler of Janjira, A
very important relationship was established with the Peishwa Baji
‘Rao in 1739 by means of a ' maritime and commercial treaty.”
All these are pre:Plassey treaties. They illustrate what kind of
contact prevailed between the Indian States and the Company which'
-was to become a Paramount Power in three quarters of ‘a’ century.

1. Ramaswamy, The Law of the Indian Constitution, p. 14
2. Gundappa, The States and their People, p. 45;
3. 7 Geo.iii cl vil
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But these treaties are not either in content or tome anticipatory of°
post-Plassey treaties which are the groundwork of Paramountey.

The long period of relations between the British and the Indian-
States can be broadly divided into two - the first from 1764 to 1813
and the second from 1818 to 1935. The former can be regarded as
a pre-Paramountcy era. [t was in that period that fcundations were
laid. Lee-Warner subdivides the second period into two parts——the
one before 1858 and the other after. Before the advem; ot Lord
Hastings, Paramountcy may be said to bave been in its pre-natal
state. 1t was during bis Governor-Generalship that it ?o::nmencedr
its active career. The division of epochs iy made tor purposes of
convenience. They are not strictly exclusive periods. Chronological-
arrangements fa:ilitate quick comprehension of -the life of institutions;
but they are not infalflible. It is some predominant characteristic
that is taken as the index of each period. While tracing the evolution-
of Paramountcy the distinct, features of each period will be. indicated..
As for the policy of the Company before 1813, it was fitst one of
security and non-intervention. This, by slow degrees, gave place
to the system of subsidiary alliances and occasional intervention.

Reference has akeady beess arade w0 the treaty with Sudh dated:
August 12, 1765. This may be considered as the first landmark
in the history of the Company's dealings with the Indian States. In.
preference to the annexation of the Nawab's territories, which step-
was both possible and lawful, the Company decided to keep the.
Nawab and his possessions going. The Compaoy undertook to defend
the frontiers of Nawab Shujah-uddaula's dominions on condition that.
he defrayed the expenses involved. Lee-Warner remarks that this.
* marks the first step in the attempt which guided the Cormpany in
their foreigh policy for nearly half a century to enclose British
interests in a ring-feace and to remain passive spectators of what
might 20 on beyond it.”! It was a passive creed of uncdncern, of
waiting and seeing, while preserving buffer states in the border. Lord.
Clive realised the wisdom of adopting a friendly attitude towards.-

1. Lee-Warner, Tite Native States of India, p. 42;
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:the Indian Powers. He pursued a policy of prudence; “ be sought:
-the substance, although- not the name of territorial power, under:
-the fiction of a grant from the Mughal Emperor.” ' It was during.
this period that some far-reaching relations were forged. Under a
treaty dated 12th November 1766, the Company gained the fertile
‘Northern Circars from the Nizam and also as undertaking that he
would be their ally. It was just then that the Nizam bad thrown
off the Delhi yoke.

Warren Hastings, the first Gavernor-General of India, followed
the policy of his illustrious predecessor. As the official chronicler
records it, “ Like other British administrators of his time, he started
with a conviction of the expediency of ruling with the aid of the
‘Native Powers ** The work of Warren Hastings constitutes the real
establishment of the British power in India. But he did not favour
a policy of territorial expansion; he was for consolidation and
administrative reform. It is remprkable that under him “ the
‘British power in India, without materially extending its limits ( the
only acquisition being the zamindari of Benares, ceded by Oudh, by
a treaty which he opposed ), had in the course of a double war with
the Mahrattas and Hyder Ali, established its position as the most.
iprmidabie power in India.3 Imperceptibly 5 chanpe was coming
over the relations with the Indian States. There are premonitions
of Paramountcy in the treaty with Cooch Behar, 1773,  This treaty
is more than a simple instrument of alliance; there. is’ an admission
by the State of its subjection to the Company.

Lord Cornwallis who came next was wedded to a policy of
-pon-intervention. This was in pursuance of Pitt's India Act, 1784,
which discouraged the schemes of intervention. Section 34 of the
Act clearly says; “ To pursue schemes of conquest and extension of
dominion in India, are measures repugnant to the wish, the honour

Imperiagl Gazetteer, ii, p- 479.
Imperial Gazetteer, ii, 482;
Muir, of cef p. 103;

24 Geo, 111. cap. xxv:

e
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and policy of this nation ...... It shall not be lawful for the-
Goveroor-General and Council ...... either to declare war or
commence hostilities, or enter into any treaty for making war"é:gginst
any of the country princes or states in India.’”  But absolute
non-intervention in Indian politice, as was contemplated by~
section 34 of the India Act of 1784, was impossible. Lord Corn-
wallis was dragged into the whirlpool:of South Indian affairs. Txpu
Sultan attacked the Raja of Travancore who was an ally of the.
Company. The Company could no longer continue its attitude of
abstention from the exercise of its influence among'the Indian States.
Lord Cornwallis lost oo time in realising the * unavoidable incon-
venience of the system of neutrality”*® and formed a combination
against Tipu. He thereby abandoned his old policy to escapea
highly embarassing situation ; but there was no final repudiation of
the policy, &ir John Shore who succeeded Cornwallis likewise
preferred a policy of aloofness. He is reputed to have had ‘‘ an
excessive dread of eptanglements.” 3 The “ advocate and director of
the policy of noo-intervention,” * namely Cornwallis, had to fice a
dilemma ; the choice lying between loyalty to his policy and f_iJlﬁl-
ment of treaty obligations. Shore was spared such awkward or
compromising situations. To remove all doubts of the Government
regarding its policy towards tbe Indian States as there had been
some deviations from it, Parliament repeated its old injunction by an
Act in 1793, 5

The treaties of this period speak of ‘ reciprocal friendship * and
‘ mutual alliance *. The Company was struggling for bare existence
and saw in the Nizam apd the Mabratta’ Chiels independent States:
with resources equal to or greater than its own. The policy
impressed upon the Company by Parliament and by the Company on
its Iodiap servants was to avoid increasing the Company’s:

thid.

Muir, abid p. 180;

Imp, Gas. ii, 488;

Lee-Warnet, Protecied Princes, p. 8%
5. 33 Geo. iij, ¢. 52, S. 42.
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dominions;”™ So it was natural that the Compapy should bave
preferred to remain in isclation. “During the first period of their
connection with the Native States, tbe British endeavoured, as far as
possible, to Yive within a 1ing-fence. ™

Circumstances were rapidly changing when, in 1798, Wellesley
assumed office as Governor-General. He adopted a fast policy. He
cepresents a “very important stage in the development of British
power, a stage. which has been summarised in the phrase that under
his direction the British Empite i#» India was transformed into the
British Empire of India. ™ The Cempany was obliged to meet
unexpected eventualities. * The British power in India, in the midst
of States which were.in perpetual uorest must fight in self defence
if not in aggresion, and found that it was faced by the alternative of
expansion or destruction.” ¢ Wellesley readily chose tbe former,
He was convinced that the best security was a bold policy of
intervention. “ The policy of non-intervention was made impcssible
by the facts of international politics in India.t ** Panikkar prefers to call
this policy one of ‘ meutrality’ for, according to bim, “It would
be wrong to call it nor-intervention.” ©  The distinction, though not
mnaterial, may be permitted hecause there was yet' no Paramountcy
involving a right of intervention.

The last two years of the eighteenth century witness a radical:
change in the policy of the Compapy. The Marquis of Wellesley
* determined to establish the ascendancy of the British power over
all other States in India by a systern of subsidiary treaties, so framed
as to * deprive them. { the Indian States ) of the means of prosecuting
any measure or of forming any confederacy hazardous to the gecurity
of the British Empite, and to enable us to pteserve the tranquility of
India’ by exercising a general control over the restless spirit of

1. Holderness, Peoples and Problems of India, p 197;

2. Lee-Warner, Protecled Princes; p. 42y

3 & 4. Muir, op. ct? p. 199 & 200;

3. Ruthnaswamy, British Adminisirative System, 'p. 504;
6. Panikkar, British Policy fowards Indian States, p. 27.
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ambition and violence which is characteristic of every Asiatic
Government.” ! His settlement of Mysore affairs after the defeat
and death of Tipu in 1799 js a momentous achievement. Oo the
conclusion of the last Mysote War the Company became the
gndisputed master of the southerr peninsula. Although Mysore was
restored to the old dynasty, the position of its ruler was reduced to
one of extreme subordination.. The giving back of the State, which
was actually conquerred by the Company and its alltes, was an act
of generosity or expediency. The Mysore treaty is reﬁectlve of thej
altered position of -the Company. If it is read anng AW]_Eh other
treaties such as those with the Nawab Vazir of Oudb, the Raja of
Travaocore or the Nizam, the disparities appear striking. The
Company reserved for itself the most extensive and indisputable rights:
of interposition in the internal affairs of the State, It also acquired
an unlimited power of resuming the direct administration of the State.
The chronicler, speaking of “the restoration of the descendant of the
Rajas of Mysore to (he sovereignty, under British protection, of a part:
of the dominions,” cites the remarks of Major Wilks, “The settlement
of Mysore was distinguished frorm all preceding measures of British
po]icy......Powers of interposition’in the internal affairs of the Govern-
ment...... were reserved by a special provision of the treaty.. The
experiment was new, and with reference 1o iis remote consequences,,
of utmost importance.” ? It did prove far-reaching. This 1799
treaty is the first one which secured {o the Company a most formida-
ple weapdn of Paramduntey, the right of intervention. In dealing
with other powers aiso, Lord Wellesley had, as his supreme idea, the
establishing of British pre-eminénce. He treated the Peshwa and the
Mabratta chieftains separately. He thereby ‘made it easy for the
breaking up of the Mahratta confederacy without which British
paramountcy was an idle dream.

There are a few treaties concluded by Wellesley which may,
pe noticed collectively. They are with Oudh; Hyderabad, Cochin,
Travancore, Poopa, Coorg and Baroda. -They were negotiated

1. Imperial Gazeiteer, vol. iz, p; 10,
2. Rice, Mysore GCazétteer, vol. vii, p. 419,
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round about 1805. They are all on the footing of mutual alliance.
It is worth noting ihat the Siates which were pariies to these
are recognised as possessing independence and sovereignty.
‘There does not appear to be any intention on the part of the
Company of claiming overlordship. There are no indications
of any desite to encroach upon the privileges of the Princes.
They were assured of protection against exteral aggression
and internal gebellion. The Siates were obliged to retain
subsidiary forces and give up the rights of foreign relations.
Absolute internal sovereigniy was guaranteed. Only Mysore
constitutes an unhappy exception. Panikkar says: ‘Al the
treaties, thatis of subsidiary alliances before the advent of Lord
Hastings, except ihat with Mpysore, were negotiated on a basis
ot equality. The Compavy did not claim any Paramounicy or
authority apd the treaties themselves show that at least in the case
of those States which were not conguerred, there was a spirit 6f
reciprocity.” ! This statement is substantially true and confirms the
view of Barton that “in almost every case, negotation was on the
basis of equality between the contracting parties.””? The treaties
of this period have some qualities of international convenants.
** During the eighteenth century treaties:with the States were made on
a basis of equality; hence the relationship bas a quasi-international
character-¥ 3 They are replete with such expressions as * mutual
amity, reciprecal obligation, friendly co-operation, true friendship,
good understanding, perpetual friendship, firm alliance” and so forth,
Referring to the Marquis of Wellesley’s despatch to Tipu, Fenner
Brockway says: ' The treaties with the- States at this period were
based on reciprocity; to outbid the French the British were prepared
to allow the Rulers to maintain armies and to make treaties
independently with otber Princes, But when the fear of the French
had gone, the tone of the British had changed. The treaties of the
first half of the nineteenth century were no more reciprocal; they

1. Panikkar, British Policy fowards Indian States, p. 37;
2. Barton, The Princes of India, p. 247;
3. Chalmers and Phillips, Constitutionsl Law, p. 492.
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represented domination and subjection. " In many treaties there

are good-behaviour clauses subtly interlaced. Where the British had

to deal with a2 strong adversary, the terms of treaties are liberal,
The treaty with Siodhia, concluded in 1803, provides that

“* accredited ministers from each shall reside at the Court of the

-other. ™ Thisis not so in their treaty with the Holkar l\.flaharajafl
a couple of years later. Infact one can easily discern the change of
policy in the series of treaties read in a sequence. Aithough the last
bulwark against British expansion disappeared in 1818 on the fall of
the Peishwa and Paramountcy over the IndiaE:StaEes was reared on
the ruins of the Mahratta Empire, there was a.l;eady, on the appearen-
ce of Lord Hastings on the Indian scene, clear evidence of Britain’s
de facto Paramountcy. On this score it is held that ** The year 1813
marks the dividing line between the earlier theory of the relations of
the allies to each other and the later theory and practice of the
relationship between the Paramount Power and the subordinate
allies.” !

All the various incidents prior.to 1818 may be regarded as the
material out of which Paramountcy was moulded. Of course it would
be wrong to say that it appeared just. in 1818. Like Rome, it was
not built in a day. It must however be stated that British
Paramountcy dates from 1818 when the Peishwa fell. * The
assumption of the position of the Paramount Power by the British
must be dated to: the Governor-Generalship of Lord Hastings.
Previous to that the British had been the strongest power in India,
;but po more. From Lord Hastings's. time, a different principle
underlies their acts and policies, a .responsibility ioherent in the
exercise of an imperial power.”?

The Indian States were not entitled to be treated as independent
aud sovereign. ‘'Most ot the bigger States may be described as succe-
ssion States to the Moghal Empire, founded by military adventurers
in the seventeenth and eighteenth centuries in the anarchy that follow ~

1. Fenuer Brockway, The Indigh Crisis, p. 67;
2. Julian' Palinér, op. cif. p. 25.
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-ed the decay of Moghal rule,” ! says Barton and gives the examples

of Barodza, Gwalior, Indore etc. But these States acknowledged
the overlordship of the Peishwa. It has, bzen beld: * The
Indian States are survivals of former dynasties apd powers
which......continued to prolong their existence after the collapse of
the Moghal Empire......Soxe of them......bad been able to establish
themselves in a position of practical independence, yielding only a
nominal allegiance to the Emperor of Delhi and were able later to
secure recogoition from the PBritish Power. Others of them...... were
rescued from extinction by British intervention.”® But it is clear
that no State which is in existence now was independent and sovereign
before accepting British Paramountcy. There were three sovereign
powers which were vanquished. “ Some States were rescued, some
disappeared after challenging unsuccessfully the British Government,
others through their own inherent weakness and corruption, others
again through the failure of patural heirs and the application of the
doctrine of fapse.”* 3 Again, “ It is not in accordance with historical
fact that when the Indian States came into contact with
the British Power, they were independent, Nearly all of them
were subordinate or tributary to the Mugbal Empire, the
Mabratta Supremacy, or the Sikh Kingdom.” ¢ Even those States
which were under none of these three were at one time or the other
conquerred or annexed. It was argued by the Indian Prioces[that
this was a2p inaccurate proposition. With reference to States like
Travancore particularly, which lay far beyond the geopolitical
influence of any of the powers above mentioned, it was contended
that the view of the Committee was upacceptable. But it must
be said that the Committee were considering the general position
-of the Indian States. They said that ° nearly all of them ' and-not
all of them.

India's Fateful Hour, p. 20.

2. Sir Benjamin Lindsay, Journal of Comparative Legislation
and International Law, Feb. 1938, p. 911

3. Davidson Commitiee Report, p.262.

4, 1ndian States Committee Report, para 39
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1t is true that a State like Travancore was under nope of
the three overlosdships. It does not follow that it " ever held an
international status’. If it is claimed that it was peither conquerred-
nor annexed, does it mean that all the other States were either
conquerred or annexed? Even in the case of Travancore
it might be pointed out that it had lost ifs independence when
overrun by Tipu. It was not ‘.conquerred or annexed ’ then. But it
approached the British, like a suppliant, for help and protecti&u.
The Raja of Travancore assumed more the role of a distressed
petitioner than of an independent and  self-reliant monarch.
“ The State was extricated from the clutches of the
Sultan of Mysore, by its entry into' the subsidiary system: ”?!
Even if it had enjoyed a position of unconquerred independence
at some time, it lost it in 1809. This is a relevant date to fix the
status of Indian Stafes. According to article ¢ of the treaty of
1805, the Maharaja had promised to pay ‘* at all times the ulmost
attention to the advice of the English Goveroment. ” The treaty
also stipulated that the Company could assume the Government of
the State * if the subsidy should not be regularly paid.” British
control was resented. Travancore and Cochin combined to offer
armed tesistance. But “ A military force was dispatched ...... and
the rising was quelled with excessive severity ? * Is it not ao answer
to Sir C. P. Ramaswamy Ayyar’s boast that Travancore was never
conquerred ?  As Pyarelal says, * It is idle to pretend in the face of
this that treaty relations ...... are as between iwo sovereigns.™’
* Two South Irdian States, Mysore and Travancore, which might
have claimed an independent detivation of their authority, bad" been
brought by congues! under the Company's :suzerainty,” 3 says
Thompson. Even Mayurbhanj which is claimed to have been
independent *’ was originafly under the suzerainty of the Emperor of
Delhi, as is evident from the Firmon-i-Shahi issued by the Emperor-
in 1724 " and also “ from the payment of tribute, 4

1. Pyarelal, Status of Indian States, p. 27.;
2. Wilson, History of India, 256-237;

3. Thompson, ofp. cit, p, 278,

4, Sen, op.cit, p. 88,



CHAPTER X

Evolution of Paramountcy,

That Lord Hastings entered office with the avowed object of
-completing Wellesley's work is evident from what be wrote within'
-a year after coming to India. ' Qur object cught to be to render

the British Government Paramount in effect, if not declaredly so.”
‘He pursued an active policy and * negotiated more treaties than any
-other ruler of India either before or after 1813.”? He is entitied to
‘the credit of being regarded as the arch-architect of Paramountcy, 1t
was he who removed the last obstacle to British 2scepdancy. His
‘victory in the last Mahratta war was crowned by ““ the destruction
of the Mabratta confederacy, the annegation of nearly all the
Peishwa's lands and many of those of other princes, and the bringing
of the remaining Mahraita rulers definitely upder British suzerainty.
1t also led to the establishment of a protectorate over the little Rajput
and other states of the North-West, and brought the houndary of the
British Raj to the Sutlej and the Indus.” 3

For a lawyer Lord Hastiogs’s regime is very important as it was
during this period that the problem of the Indian States was “removed
from the provioce of international law and transferred to that of the
practical statesman and the political philosopher where it has rested
ever since.” £ Britjsh policy towards the Indian States was adjusting
and itz * shifting from an international to an imperial plane is clearly
indizated from the administration of Lord Hastings.”® It is described
as that of * subordinate isolation. Opposed to annexation, he was at.
the same time keen on securing some political settlement which
should finally, remove all doubts about the claims of the Princes to be
‘treated in terms of international law. He declined to do the customary

Private fournai of the Marquis of Hastings, p. 54 Vpl i;
Lee-Warner, Protected Princes, p, 93;

Muir, op. cit. p- 249;

Mehta, o0p. cit. p. 2062;

Sastry, Indian States, p. 19.
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obesiences to the Emperor. “ He refused to visit the King ( of
Delhi as the British preferred to call the Emperor ), since the King

was unwilling to be. visited except. as a suzerain ” ! and there could

not be two suzerains I He went to the length of stopping #nazars till:
then presented on occasions. He said : “ This custom ( nazars } I
have abrogated ; considering such a public. testimony of dependence.
and subservience as irreconciliable to any rational policy.” *

On the fall of the Peshwa who * for himself and for his
successors, recognised the dissolution in form and subs't‘agce_of the
Mahratta Confederacy, renouncing all connection with the Mahratta
Rulers.” Hastings turned his attention towards the task of
consolidation. He could sit neither safe nor contented in the ring-
fence. By means of engagements he created strong and friendly
relations with many Indian States. A pumber of principalities were.
rescued from the wreck that followed the collapse of the Mabratta
Empire. He brought Central India, Rajaputana, and Cutch under
the protection of the Company. Lee-Warner says: “ The adminis-
tration of Lord Hastings was equally remarkable for the wars
he fought, for the treaties be negotiated, and for the settlement
he made. But itis often forgotten that he was a King-Maker as
well as a treaty-maker, Isolation was the keynote of his policy.” 3
1t bas been rightly remarked that * In this phase, the Indian States.
wete isolated from the outer world, and also from each other, with
some fluctuations and uncertainty of reasonings, a-posilive Para-
mountcy was developed and the sense of tbe responsibility of the
British fof the condition of the whole peniosula grew to maturity.” ¢
Itis on this ground that Lord Hastings deservesto be called the
father of Paramountcy. It was his object to'render the Indian Princes
incapable of self-defence. But he did not like to prove meddlesome ;
for-intervention to him was * a breach of faith’ and he sarcastically
characterised solicitude for the welfare of the subjects of mis-governed:

Thompson, The Making of the Indian Princes, p. 213;
Hastings's Journal, 22-1-1815;

Lee-Warner, The Native States of India, p. 122;
Julian Palmer, op. cit. p. 14,
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States as ** quixotic.”* It has been admitted that “ The settlement
effected by Lord Hastings forms the basis of modern Indian India:
“Their { States’ ) constitutiopal posifion, as it stands today, -developed
from his settlement.” *

After the stormy career of Hastings there is a lull as it were.
The realisation of the fact that Britain was now responsible for
the government of all ‘India led men to take a new view of the
functions of gcv;ﬂ'rjmerxt."'a Now follows an epoch wherein one
notices the alternative principles of non-intervention and annexation
vying with each other. _Thg-old policy of ‘let sleeping dogs lie®
was neither possible nor desirable. ‘‘ If a scrupulous avoidance
of interference in the internal affairs of a multitude of isolated
principalities was to remain an essential factor in the political
system, then anpexation was the only cotrective; ...... it was the
safety valve of the policies of unconcern and isolation.” * The
successor of Hastings, Lord Amherst, was just keeping. things.going.
During his regime there were peither interventions nor annexatmns.
There was a general drift towards disorder. It was for Lord
William Bentinck to reverse the old policy of non-intervention. He
took over the admlmstratmn of Mysore in 1831 in exercise ofa
right reserved in the treaty of 1799. In doing so he clearly un-
pressed on the ‘‘obligation of the protective character which the
British Government holds towards the State of Mysore, to interfere
for its preservation, and to save the.various. interests at stake from
further ruin.”5 Not, only did he bring. home to the Rulers the real
responsibilities involved in their acceptance of, British protection,
he stepped in to set right, several social abuses.

An event of outstanding importance during Bentinck’s ‘period
is his dealing with Coorg The Company could not directly inter-
vene in its' internal affairs, cons:stently with its isolationist

1. Mehta, op. cit. p 235;

2. Raghubir Singh, Indian States & the New Regime, p. 17.
3. Muir, The Making of Britisk India: p.-276;

4, Lee-Warper, p. I37

5. Mysore Gazetlteér, Vol, i p. 428.
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policy. But misrule had to be terminated. ™ Therefore on these
_premises Coorg must ceaSe to be a Native State. ! As per treaty
of 1793, Coorg was taken into “ firm and perpetual friendship ™
and was assured that * no interference was ever intended oo tbe
part of the Company in the interior management of the Raja's
country.” Distressed by oppression, the subjects ofsthe State applied
for British help; a Pritish embassy was degpatched to remonstrate.
This was of no avail and invoking the principles of international law
Bentinck declared war against the Raja,? who was * unmindful of his
duty as aruler, and regardless of his obligations as a dependent ally
of the East India Céimpany, ” and so, * full of ioternational honours
as well as crimes, the Raja surrendered, and was pensioned.” By
a proclamation dated the 7th May 1834, Coorg was annexed. The
whole procedure bears an international stamp. On the other hand
when Bentinck dealt with Mysore, he could act with a free conscience.
The ireaty of 1799 authorised interventton and even assumption of
adrninistration. Coorg furnishes an apposité illustration of a too
scrupnlovs adberence to the policy of nop-intervention leading to
the most drastic step of annexation. ‘The importance of Bentinck’s
term of office lies in the fact that new fieids were thrown open for
British intervention. It was stated that ‘ principles of natural justice *
constitute a source of rights of ‘the Paramount PowerS It was
Bentinck who provided with both examples and precepts; the
former serving as precedents. He enlarged” the bounds of
Paramoutcy. In reality his tenure of office contributes an important
chapter to Indian socio-political history. ‘‘ He not only abolished suilee
and otber barbarous practices, but be thereby added 2 new set.of
political duties, which, derived from the law of nature......affected
British relations with every Native state."®

Lord Auckland puorsued a weak policy in respect of foreign
affairs and in his dealings with Ranjit Singh he did pot show any
conspicuous ability. Ellenborough effected settlement in Sind by a

1 & 4. Lee-Warner op. cit pp. 136-137;
2 & 3, Aitchison, Treaties etc.,-ix, 357-358.
5. Lee-Warner, p. 94; 6. Ch. VII, Supra.



EVOLUTION OF PARAMOUNTCY 131

disregard of the {reaties with tbe Amirs on some pretexts. The
territories of the Amirs were annexed, The ° reasons’ set forth are
self-éxplanatory. As stated by Sir Charles Napier, “there is......such
a growing allachment to the British rule, that...... the question arises
whether we should abandon the interests of humanity, and those of
the Britich Government and'at once evacuate Sind or...... would it
not be better to come to the results atonce? "' Are °interests of
bumanity * and ° interests of the British Government®' identical ?
Again Bentinck's precedent proved helpful. Lord Hardiage ( Sir
Henry Hardinge ) became Governor-General in 1844. It was nearly
five years since the death of Ranjit Singh and confusion prevailed in
the Sikh Kipgdom. Hardinge was not an "advocate of the policy of
annexation. * He made it a fundamental principle that the Sikh State
should be maintained in complete independence if possible ; and
resolved to abstain from any intervention and from all provocation.™ *
But despite Hardinge’s promises to the Sikh Chieftains, their State
hardly cutlived his Governor-Generalship. Although Hardinge
disclaimed intentions of aggresion in respect of States which had not
accepted British Paramountcy, he showed an attitude of firmpess
towards the protected ones. ‘There is a passage from a letter
addressed te “* a chief who shall be nameless ” which reads very
much fike the fater sermons of Lord Curzon., He writes: ¥ The
British Govermment never can copsent to incur the reproach of
becoming indirectly the ipstrument of the oppression of the people
committed to the Prince’s charge. If the aversion of apeople toa
Prince’s rule should, by his injustice, become so universel as to cause
the people to seek bis downfall, the British Government are bound by
no obligation to force the people to' submit to a ruler who has
deprived himself of their allegiance by his own misconduct.?

Lord Dalhousie who came next adopted a vigorous policy of
enlarging British dominions and autbority. It was within a few

1. Muir, The Making of Br. Ind. 328;
2. tbid. p. 311
3. Tupper, Our Indian Proteciorate, p. 305.
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.months of his assumption of office that he. prosecuted the second
Sikh war resulting in the conquest and annegation of the. Punjab.
.On the 25th of March 1849 " the'Maharaja Dhulip Singh Tesigoed
for himself, his heirs, and successors, allright, .title and claim to
sovereignty.” ! Dalhousie is remembered mostly for his annexations.
They “ were either punishments for the States.’ offences of
*inflicting injuries upon the Company's :Government’ or for
‘violating good. faith * towards .it-; or they' ware assignmentd
.made to the company by Providence. .itself in it§ denial of
natural heirs to: vacant throfies.””®> He believed that it was the
best way of " ensuring to the population of the States a perpetuity
of just and mild government.” 3 Apart from such professed moti-
ves, there were military and poalitical considerations also. A legal
ground for applying the doctorine. of escheat was. conveniently
found, In a despatch dated 24th January 1849, ithe Court of
Directors stated that.they-were: satisfied. ‘‘that by general law and
custom of India, -a dependent.principality cannot pass.io an adopted
beir without: .the consent. of the .Paramount Power; " -In a letter
which he wrote fo. ‘the Court of Directors, Dalhousie said:
** In the exercise of @ wise and sound policy,- the British Gaverntient
is bound not 1o put aside or to neglect such rightful opportuaities of
acquiring territory or revenue..:...whether. they ariss fro:r'xf‘at_ﬁ'é
lapse of subordinate states; by-the failure of all heirs of every
.description whatsoever or fromthe failure of heirs natural, where
the succession can be sustained only by the sanction.of the: Govern-
ment, being given to the ceremany. of:alaption’ according to Hindu
Law ™ 4 ‘Dalhousie is credited;or.discredited: with the invantion. of ths
doctrine of lapse. He simply. applied a.principle ‘which was’ enunci-
ated by the Court of Directors in their letter.. Moreover, as Lee-Warner
puts it, “ the policy of escheat applied not only to Jhansi and Satara,
but to other States, beforé the rule of Dalhousie, as to-Mandvi in

Lee-Warner, pp. 103 & 134,

Gundappa, States & their People, p, 50;
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1839, to Kolaba and Jaloun in 1840, and to Surat in _1__84_2 ...... Adop-
tion, and succession to rule, -are perfectly distinct.,.;:/The son......
adopted wli! have a right-to succeed to any private property......‘But
before he can succeed to:- the chiefship, the sanction:of the superior
sovereignty,.....must be obtained..... Itisnoticeable that these reasons
were not disowned by Lord Cannmg when...... herregranted. Garhwal
to its Hindu Raja;, and expressly recited that *Chief having .died,
Jeaving no legitimate issue, the above :territory ‘has lapsed to-the
‘Government.'”! In;his observations on.the Satara case Dalhousie
stressed on the adoption requiring *' the sanction of the sovereign
state, which may be given, or may be withheld.”* That-Hindu Law
recognises a distinction between private estate and a State has to be
‘admiitted. A State is not the personal property of a ruler for bim or
for his widow to bestow upon 3n adopteéd child. At the'same time
the view, * Policy alone st decidé the question ’ 3 whether heirless
States should be annexed or not, is indefensible. Dalhousie was not
anxious to verify the legality of the policy pursued. The doctrine
of escheat came in very handy, He was only carrymg out the
iostructions of the Court of Directors. The old policy of
.nop-intervention had given place to active intrusion, In 1841
the Directors had clearly enjoined their servanis in India “ to
PEIBEIREIR Wik UL S wrh Sy wmsa N '&mximm'mg Oyt
and honourable accesswn of temtory of revenue.'! He felt
that his application of the doctrine of lapse was "both iust and
iuoﬁourablé. His policy proyoked great opposition. There were other
coutributc;ry factors too, The result was the great rebellion of 1857
officially described as the Mutiny.

A néw eré beg’iﬁé after ‘the *Mutiny. The Crown assumes the
direct gove:nment of India teérininating the ftrusieeship of the
‘Company. In unéquivocal terms the'British Govérhmant repudiates’
.all designs of territorial aggrandizement and - professés to act asa

1. Lee- Wamcr, 0p: c1ee PP, 146-147;

2. & 3. Arnold Ibzd pp- 120 & 163, —

4. Montmorency, The Indian States and Indian Federation
p. 27.
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with evéry pew ericroachment on the rights claimed by the Princes.” ¥
This is ‘quite true, Lord Canning’s declafation of the Crown's
Paramountcy and “the réality in'its suzerainty’ and his constant
emphasis on the Princes’ acknowledging loyalfy to the Cfown are
expiessive of a new force. The old -alliance with ‘the Company,
althouigh of a ‘subordinate> charactér, i3 not thé same as the new
loyaliy ‘to & Suzerain. ‘There ig little subitancé in the following
argument of the Princes. *‘ The fact thit the Moghal Empire dis-
appeared, or that the Queen assuméd the ditect governance of India,
or later took the siyle of Empress, did nof and could not alter the
legal position of the Priricés or convert them from alliés ‘to feudatories
and the Government of India orthe Crownfrom a predominant
parinér { not equal partper ) ‘hound by treaties to a Suzerain whose
mandates were law. ™ Ogn the other hand Paramountcy gained
additional strength from political practicd which began simultaneously
with the Crown's taking over-the Government 6f India. Henceforth
treaties play a minor part; political! practice@ supersedes’ them.
“The Crown ‘has been in possession of full Parammount
Powers latest since 1858, The factors contributifig to this wer# the-
extinction of the Mogtial Emperors and the assumgption by tha Crown
of ‘all government powers formerly exercised by the East India
Company as its agent”™ 3 ‘These necessarily brought about -a
correspending diminution of the sovereignty of the Indian States.

When Lord;Elgin succeeded Lord Canning, he realised how hard.
It 'was to- continué 'the policy of: non-intervention.. The right of
intervention is'tlie'very stuff of/ which Paramountcy is made. ‘The
‘Queen's Proclafination did not expréssly: forbid interventisn ; neither
did it assure non-intervention-unconditionally. Yet a strict adherence
to treaty-terms meant the latter. To step in to correct the Princes.
when they went wrong involved violation of a solemn pledge. With
reference to Canning's policy, he says: “His policy of deference to the
‘antbority of Native Chiéfs was 2 méans to an end, the end being the-

1, montmorency, The Indian States, p. 57,
2. Brit. Crown and the Ind, Sts. p. 105
3. Chalmers and Phillips, Constitutional Law, p. 685;
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establishment of the British Rai in Indid ; and when the means and
the end came into conflict, or Seemed likély to do 50, the formet
wept to the wall.” What a commentary on Canmng's -good faith ¢ i
Elgin continues-: “ In the anomalous position 'which’ we dccupy in
India, it is surely necessary to propound with caution, doctrinés which,
logically appliéd, land us in such dilemmas”,*—dilermma fesulting
from a conflict' betweeh a respect for'ithe sovereigty of the Indian
Princes and an inferest in the eéxtension of ‘Pafamountcy.

The first important political case since the Mutiny occurs in
the Governor-Generalship of Lord Northbrook. The Gaikwar of
Baroda, Mulharrao, was reputed for continued misrule. He
was also suspected of an attempt to poison the British Resident,

“There was thus added to a charge, of misrule the more serious
charge of disloyalty.” Between g.dmmlstermg the State directly
ard selectivg a successor, the Government of India chose the latter
course. This was perhaps on the cautious suggestion of the Holkar
that “ an attempt 10 work the State by British officers will bé
construed into another covering for annéxation.,”' Mulharrao was'
suspended and-a special Commission was appointed to try him:  He
was-acquitted of disloyalty, but deposed on grounds of notorious
miscanduet  AncAnmelly, and gross sisrala

On this occasion Northbrook wroté to the Gaikwad thus: “ My
{nend 1 canpot consent to emplc.y Briiish traops to protéct any one
in a course of wrong: “doing. Mltrufe cn tfe part of a govercment
which ig upheld by the Brmsh Power is misrile for which the
British Goverbment' becomes, ina measure, iovolved. It becomes,
therefore, not only the right, but the positive duty of the British
Government to see that the administration of a state in such a
condition is reformed ard that gross abuses are removed.® Holkar's
suggestion;in the case that he ** would rather have a ‘clean removal;
and a clean succession " ¢ jpstead of retaining the Gaikwar- a5 a

1. Elgin, Letlers and fournals of James, Eighth équ of,
pp. 422-423

2. Tupper, Qur Indian Protectorate, p. 118;
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ggure-head with the administrative charge of the State resting witls
the Government of India, was approved by the then Secretary of State.
In the latter’s despatch, as also in Northbrook's letter, one can notice
an acceptance by the Goveroment of a fiduciary responsibility. There
is further an admission that non-intervention in certaip cases would
fix a sort of a vicarious Hability on the Paramount Power:
Salisbury said: " The British Goveroment ...... would not be
justified in using its supremacy to compe] them ( subjects ) to submit
agaip to a Ruler whose incurable vices had been established by full
ekpetience. You { the Governor-General of India ) were accordingly
instructed to rest his deposition on the general ground. lnmrtigibl¢
misrule is of iteelf a sufficient disqualification for soverign power,
Her Majesty’s Government have willingly accepted the gpportunity
of recognising in a conspicuous case the paramount obligation which
lies upon them of protecting the people of India from oppression ' !

It was in the following yeer that underwthe Royal Titles Act the
Queen assumed the title * Empress of :India ™. Inthe course of
the subsequeit year the Government of India ‘made an important
pronouncement : * The paramount supremacy of the British Govern-
ment i a thing of gradual growth...... Regard must be had to
the incidents of this de faclo supremacy as well as to freaties and
charters...... Inthe life of States as well as of individuals, docu-
mentary claims may be set aside by, overt acts.””® Although there
were the usual sssurances and re-nssurances of respecting treaty
fights, two points, namely, ‘iocidents of de faclo suptemacy ’ and
liability of ‘documentary claims’ to be ‘set aside’, are striking
in this pronouncement. '

The next landmark in the evolution of Paramountcy: ia the
Rendition of Mysore which had been under direct British rule
from 1831. Lord Lytton had prepared an elaborate ingtrument
of regrant of the State to its Maharaja. It was during the Governor-
Generalship ot Lord Ripon that Mysore was restored to the

1. Mem. A.1.S. P, C. p. 25.
4. Butler Committee Report, para 41.



EVOLUTION OF PARAMOUNTCY 139

old dynasty. This document, reciting a large number of articles, is
not, really speakings, a treaty, It is officially described as an ‘ Tnstru-
ment of Transfer’. FEfaborate and carefally worded, it contains
the most complete statement of the relations subsisting between the
Government of Byitish India and its feudatories.” ! Lord Lytion
had systematically prepared the way for imposing many onerous
conditions on the young Maharaja of Mysore. That he wanted to
arrogate More powers for himself as the head of the Government of
India than what he could legitimately claim under the treaties and
subsisting politica] practice, is obvious from the following extract
from his despatch: '‘The powers of the British Government to
prescribe the forms of administration and to insist that its advice be
adopted are the necessary correlatives of the admitted responsibility
of the British Government for the internal beace of the whole
Empire”* The importance of the Mysore settlement, although
devoid of the element of melodrama characteriging the Baroda and
the Jater Manipur episodes, lies in the fact thatit became a model
for other casea. It has been rightly said that “ The first serious
attempt to regulate in a definite and permanent -ghape the relations
of the Imperial Government towards the Native States of India was
made by Losd Lyiton,..... The experiment of Placing ihe Mabsraja at
the head of & Congtitutionn] government, makes 83 new departure in
the policy of the Imperial Government.” 4

Lord Dufferin, the successor of Lord Ripon, assiduously
administered advice to the Indian Princes. Heis reported to have
personally watned a Chief, that the British Government would not
tolerate or countenance oppression and misrule. ' The Chief of a
great Native State, His ‘Lordship said, was nat maintained io his
position that he might neglect the welfare of hip subjects and give
bimeelf up to indolence .and ‘the gratification- of selfish desires.’

f
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2. P. L. Chudgar, Indian Princes under British Protection,
P 113,

3. Strachey, Igdiq etc. pp. 321-323;
4. Tupper, Qur Indian Protsstorate, p. 305
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The third major event is the Manipur affair. While the Maharaja
«of Manipur was- in exile, his younger brothey, the Senapatj, had
taken charge of the.State. Subsequently the Senapati supporied the
Jubraj tothe gadi. The Maharaja -appealed for help to regain his
gadi onthe ground that be had not abdicated and that unger the
treaties he was entitled to British protection. The British determined
1o recognise the Jubraj as the Maharaja on the score that ghe old
Maharaja was incapable and unreliable. There was rebeljjon in
Manipur, and to restore order, an expedition:was sent Which waa ’
tesisted by the Senapati and the Jubraj. Ultimately the repellion
was quelled. But the State was not. annexed. :Some momentous
principles were enunciated by the Government. In a notificatign of
August 21, 1891, the Governmeat: of India said: ** The principes,
of international law have no bearing onthe relations betweep the
Goverpment of India...... and the States under the suzeraipty of
Her Majesty. The paramount supremacy of the former jmplies
and presupposes the subordination of the:latter. In the} exergige of
their higb_- prerogative, the. Government of India bayy the
unquestioned right to remove by administrative order anygperson
whose presence in the State may seem objectionable; ™ It \pag in
answer to the plea that * Manipur was independent, ‘and that its
rulers were not liable to be tried for'waglng war agaigg the
Queen-Empress " that this Notification was issued. It clarifing the
position of the States vis ¢ vis the Government of India. The Jypraj
was il by 2 spedial Comimindinn, wonvidied, sud serheterd W0 Jeatn.
A successor'was selecfed by the Goverror-Geiéral in Courdci) and
a sanad was issued on 18-9-1891. 'The ruler -was -enjoined tq pay-
tribute and obesience, He was informed that “ the permanence of the
grant ...... will depend upon the ready fulfilment......, of-all grders:
given by the:British Government: *2  The following are the olycome:
of the case: *' the repudiation by ‘the -Govérnment of India of he
application of international law to the protected states;! the ;asgariing®
of the right to settle successions and to intervene in case of repelljon
_against, a ‘chief; ‘the doctrine. that resistance to Imperial opders

1. Butler Committee Report, para, 26;
2.° Aitch. xii. 198-,



EVOLUTION OF PARAMOUNTCY. 141

-gonstitutes rebellion; and the right of the paramount power to: inflict
capital punishment on those who bad put to death its'agents. ™ %

Curzons Viceroyalty may be termed the.* palmy. days of
Paramountcy. ' Intervention reached. its zepith”, observe the
Butler Comthittee. Curzon's watchwords were efficiency.and British
prestige, “He thought of Paramountcy as cor_x;pi_ete sovereignty ™
and was himself “the embodiment of all that the Political
Department stood for.” * He putsued a firm and imperious policy,
and the Princes chafed -udder his stern’ rule. 'His™ stentorian.
utterances. reflect his personality,. "He 'made himself felt by
the Indian Princes even in their privatélife. *In the viceroyalty
.of Lord Curzon the: princes were ‘Tnadé" to' ‘feel themsélves
fittle more than the agents of the Governor.Geperal.”? He
discouraged ‘their extravagances ‘and excessivé foreign tours.
He reduced them to a ‘tickef-of leave' community. In his
Babawalpur- speech he speaks of * the ‘sovereignty of the Crown ™
being everywhere ' unchallenged’. He adds: It has itself laid
down limitations 'of its prerogative.” ¢ ** His idea of the supremicy’
of the Crown made him send orders to the States, which resented
them and for the first time opposition began to grow.” ® His frank
and forceful admonition to the Princes shows what Paramountcy to
bim meant. He exhorted them against becoming * spendthrifts, and
fdlers.” He was ther veritable mentor. In'his Alwar address be said :
“ The State...... protected and secured, accepts the corresponding
obligation to act in ail things with loyalty to the Sovereign Power......
These are the reciprocal rights and duties.” He advised the
Princes to have their administration conducted upon * business
principles and with economy.” ¢ Paramountcy had reached a
saturation point; it could absorb no more.
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Curzon's regime marks the apex of Paramounicy. A decline
was the. natural consequence. But the Princes did nof suddenly
recover their losses. They continued in their old position. However,
Paramountcy slackened its hold. Yet it found vew avenues. Ifit
became less intensive, it grew more extensive, It apread to fresh
spheres, economic and commercial. Still it did pot ride roughshod'
as before. A distinct falling action is visible in the years following
the exit of Curzon.

A glance at the succession list of Viceroys reveals a remarkable
sequence. British policy alternated between the dual principles of
order and progress and eventually blended them in Paramountcy.
In between two hard tagk-masters, a timid or soft man is invariably
interposed. A fast one is followed by a slow one. This is not acci-
dental. Cornwallis appears between Warren Hastings and Wellesley
Barlow precedes Moira: Ambherst and Auckland, Ellenborough and
Hardinge, come before Beatinck and Dalhousie respectively..
Imperious Curzon is sandwiched between gentle Elgin aod meek
Minto. Instances can be multiplied; but this is not political history.




EHAPTER X1
Treaties and Sanadd.

A treaty is a contract between States ! says Holland. Itisa
formal agreement; but not all agreements are treaties. In municipal
Jaw arrangements between private individuals are known as contracts.
“** Gtates......cnter into treaties for the purpose of evidencig their
commitments in a solemn manner. Treaties do not constitute an
agreement, but are only the evidence of agreement...... The rules
.of interpretation for contracts and for treaties are not identical in
every respect.”® Treaties may create rights or merely evidence or
acknowledge them., In dny case they must belong to the sphere
either of municipal law or of international law. What are the treatiea
of the Indian Princes like? At the time when most of the agreements
were concluded, as the Princes possessed at least a quasi-international
status, they resemble international pacts, But in their later form they
zre different. Many of them have been supplemented and supplanted
by subsequent instrumenta as there came about a substantia] alter-
.ation in the relative positions of the parties.

EEin T TR AR TR D o pan s e e
:inter se’’d If this test is accepted and applied, the Indian Treaties
would serve no better purpose than providing a mere record of past
events. But they are oot just historical sources of Paramountcy. They
are legal documents; the British Parliament accepted them as binding.
The Crown solemnly promised to respect them. Moreaver a8 the Indian,
States were not part of British territory and as their subjects were.
not British subjects, the recoguition of the agreements recorded
between them and the Company does not militate against Keith'a
maxim. But he qualifies his view by employing the safe adverb
pormally,’ and using the preposition ‘' of = before the. noun,

1. Int. Law; p. 170;
2. Stowell, Int. Law. p. 132; 3
3. The Governmenis of the British Empire, p. 96.
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Empire’. It would have heen diflerent if he had used ‘in
instead of ‘of’. The Indian Stiles' were parts in and pot of the
Empire, Indian treatxes d?j not fall under any of the following
heads: (1) Treaties havmé the charactér: of conveyances;
( 2) Law-making treatres {3) Treaties baviog the character of
contracts ; [4) Treaties akm to charters of mcorpo:atmn.
Biit Elsewhere McNan: says: " Thé word treaty denotes’ @
genus which 'includes the many d1fferently ‘named’ instruments in
which States, or Heads of the States or’ Governmems of States
embody internstionat  ( mcludmg thersin  inter Governmental )
agreements. There is no carion which defermines which name is
appropnate in each case”! The words in parantheses help us ‘to’
consider the instruments of agreements between the Indian States and
the East India Company a3 treaties.

The Butler Committee state that “ Of the total number ofiStates
forty only have treaties.:....a large. number have some formwof:
engagernent or sannad; the remajnder bave been recognised: inr
different ways.” > It should not for a moment be imagined that the .
non-treaty States are on a lower: footing .than the treaty States, Thes
various instruments embodying the  relations: of the States with-the
Company can, in mmmon, be called trea.ti.es In otigi.n these
bt in effect and suhstance. they are alI alike. A ‘treaty is of courss
d 'bilatéfal dééd. It'cn 'be ‘multilatetal alSos An ‘engagement is’
unilateral in fori, 'but'bilaféral in'substance. It means a promise or’
uidérfaking. A sonedis describid 9s 2 ceftificate of grant, or'a
dipioma, ' Whatever iis correct signification; we realise that in
political patlinfe it is used genérally as ‘indicating & grant or-
recogmtmn from the Crown to the ruler of a state #3  Ifwas a
political device employéd by Lord Cantiing to' allay the aus;;icmns and‘
fears of the Indian Pnnces and to court thenr friendship. 'I'hey were '

““To the Princes!...:. # recognmon of & duty; to the British»

1. McNair, British year Book of International Latw 1930,
2, McNair, The Law of Treaties; p. 3;
3, Nicholsop, Scraps of Papei'p, 300 ;
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‘Government ...... an engagement of honour; and to the expositors
of political theory in the pew Foreign Departméiit, they becane the
grant of rights made by the Paramount Power, ™!

The treaties belong to different pericds and they faithfully’ mirror
the progressive phases of Paramountcy. ' The evolution of British
power in India is reflected in the long series of treaties concluded
between the East India Company and the Indian Princes from the
eighteenth century onwards.”® The language acd tenor of the earlier
ones are appreciably different from those of the later ones. Where a
single state possesses a number of treaties, it can easily be discerned
that they accurately disclose the successive stages through which it
was deprived of its powers. A generalisation may be hazarded: while
in the eighicenth century the Company negotiated terms on & basis
of egquality, in the next century it dictated them as a superior
power. To cite an instance, it is =aid that Dalbousie’s treaty with
Hyderabsd “ was concluded under pressure administered to a friend
and ally...... The treaty was founded on intimidation and compul-~
sion"® Again, in respect of a treaty with the same premier State,
there is an unabasbed admission by Colonel Davidson that he
witnesred the, ohijrgations wd tieash them wsad” 4 Browm \oeie
facts we may conclude that as the treaties belong to a long
pericd of over a hurdred and fifty years, at first they szerved as
sources of Paramountey srd later on, they themselves proved to ba
the outcome of it. In the following parsgraphs, treaty relations
belween the Company aod some major Stales are chropelogically
sketched ; scme illustrative Wreaties are analysed apd their impli-
cations poicted eut, but no exhaustive analysis 1s attempted.

Treaty relations. between the Company and Hydershad
commenced in the middle of the eighteenth century. A tresly of
mutval peutrality waa concluded on the 14th May 1759. A slight
change of reldticpship is visible in tke rcext importsiot (resty

1. Nicholson, Scraps of Paper, p. 330 ;
2. Barton, The Princes of Indéa, p. 249
3 & 4., Sastry, Indiaw States, pp: 167 and 139,
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revived. “No material change in the system of administration ......
shall be made without the consent of the Governor-General in Coun-
cil,” says article 22. The next articla goes further: “In the event of
the breach ar non-cbservance by the Maharaja of Mysore of any of the
foregoing conditions, the Governor-General in .Council may resume
possession of the said territories and. assume the direct administraton
there of. * This conclusively proves the establishment of a general
right of intervention. In the treaty of 1913 there is a reiteration of
‘‘ the power of exercising intervention ...... by virtue of .the
general supremacy and paramount authority, and also the power of
taking precantionary or remedical action,

In 1846, Kasbmir, which was part of the defeated Lahore
Kingdom, was granted in subordinate sovereignty to Gulab Singh,
the Raja of Jammu. Bythe Treaty of Amritsar he was assured
of “independent possession” of the .State. Within two years
he was made to feel what his position was like. On the pretext
of misrule, direct interference was threatened. The occasion of
succession was availed, of for appointing a British Resident in 1885.
The Ruler protested, but Lord Dufferin replied that * The appoint-
ment was not meant to be derogatory to the position of the
State” ' Whatever the motive, the effect was clear. Intervention .
became frequent. The renunciation of authority by Pratap Singh:
in IB29 was taken advantage of and the administration was
handed over to a Council consisting of selected officials of the
British Service.” * Gradually the Maharaja’s suzerainty over vassals
Yike the Chiefs of Poonch, Hunza, and Chitral, was terminated by
the assumption of all powers over them by the Resident himself.

Indore came-into treaty relations at a fairly late period.. Geperal
Lake actually dictated a treaty of ‘Peace and amity’ on the
24th December 1805, Operous terms were imposed on the,
Holkar Maharaja. The next important one, the treaty: of
Mandsor, 6-1-1818, is an amending treaty. Malharras Holkar had

1. Nichelson Scraps of Paper. p. 107 ;
2, -Lee-Warner, op. ¢it. p. 278.
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to cede part of hig territories acquired by conquest, and “ the British
«Government undertook to support.a field force to maintain the
internal tranquility of the territories and to defend them from foreign
evemies.” ' The Mahargja was obliged to accept the position of
subordinate alliance. He was denied the right of foreign alliance
and even correspondence, His * entire acquiescence in the event of
differences,......agreement not to send or receive pakils. from any
other State, or.to have communication with any States except with.
the knowledge and consent of the British Resident,” were insisted
upon. When Harirao Holkar died issueless in October 1843, his
mother was allowed to choose @ SUCCESSOT. The Governor-General
took occasion to say thot by tbe death of the late Ruler without
“ leaving an adopted son, or any one entitled to succeed, ‘the guddes
of the Holkar State became vacant.” Therean it became * necessary
for the Governor-General to make an arrangement for the admini-
stration,’...... The Government determined...... to make such an
arrangement as would......be agreeable’” Lee-Warner says that the
arrangement contemplated ‘* upon......the foundation of motive and
prerogative,......exonerates Lord Dalhousie from the charge, so
-often brought agamst him, of discovering a new doctrine of lapse.”
The Indore case Served as a precedent for the exercise of the
prerogative of confirming all successions in the Indian States,

Udaipur entered the treaty scheie late. In obedience to an
Act of Parliament,? which condemned ‘a policy of ‘ conquest and
extension of dominion’, and to the Charter Act of 17934 which
repeated the old restriction, and in pursnance of 3 policy of unconcern,
the Company had ‘left Udaipurto itselt: Udaipur and other Rajput
States were within the Mahratta ‘spheres of influence. By a treaty of
22-11-1805 with Gwalior, the Company had bound themselves not to
enter into treaties with Udaipur. These restrictions' were removed
by another tréaty in 1817. On the-13th January of 1819, a treaty:

Lee- Warner, op" cit. p-212.
ibid, p. 314.

Imperigl Gazatieer, i, D. 418;
23 Geo. iii, e, 532, sec. 42;

PowoN e
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was concluded between the Company and the Mai:ar:in'g. This i
said to be typical of Lord Hastings' treaties. After the usual
prefatory phrases, it proceeds: “ the British Government engdges to
protect the principality aod territory of Odeypore...... The Mahsraia
shall always act in subordinate co-operation......and will have no
connection with any other Chiefs or States ...... he sball submit to
arbritration.”  Certain military obligations 'were imposed. Herwad’
bound to ° furnish troops at-the request’ ( ot the: behest ) "of the
British Government. Hé was allowed to remain "aﬁ‘aﬁsoluTQ raler,”
and. an assurance was given to him ibat *' there would' be no
introduction of British jurisdictioh into that principality. * He was
permitted only ‘ Zmicable’ correspondencet’ but not negotiation with-
other states. Despite the recognition of the Mabarana’s absolute
sovereignty in internal matters, intervention was'resorted to in 185¢
in the name of ‘bumanity * and the principles of © Western
civilisation ’.

It has been argued by the official or professional champions of”
the Princes that a sanad * must pecessarily be interpreted as a mere
admission or acknowledgment on the pari of the Crown where it
DUIposIS 1 grant spvereign authority and powers which are already
vested in and exercised by the grantee.”' Or again, “ The grant of
a sanad...... confirming to a State a right which inherently belonged”
toit, does not entitle the Paramount Power to claim that it has
created the right in the exercise of its Paramountcy.”* This argu;
ment is based on two hypotheses; first, that the sanad in question is.
one which confirms a right ; secondly, that the right was inherent in.
the State. But what about sanads extinctive of rights and States..
which had no ‘inberent rights?’ Whether a sanad is a grant or not
depends more on the substance of the instrument thag on its form.
If, as Sen holds, distinctions between * Sanad. States and Treaty-States.
capnot reasopably be maintained”3, a similar opinion may be
-expressed about his own attempt at classifying treaties. The. Princes-
complained that the term sonad was always treated as a grant.

1. & 3. Sen, op. cit. p. 3;
*2. Papikkar, Indian Princes in Cozmai‘_l, 29;
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<whereas it was not and could not be so, “ A Samad by way of a
.grant can have no operative effect, as a grant, if the grantee already
has the powers which the sanad purports to grant. It could only
hava that effect, it the grantee Stata had, at some previous date in
its history, ceded to the Crown those very powers which......the
sanad purports to grant; or if it were a case of a re-creation out of
British India of a lapsed state, of a cestich to an existing ruler, of
territory which at the date of the samad ‘was a part of British
India.” ' These are arguments ex hypothesi. The Counsel
maintzined that the “ machinery of a sanad- cannot be used so as
to curtail the powers of a ‘ruler” But 'a sanad, being'a grant,
may set forth -siich conditions as would result in taking away
powers by means of ' granting’ some special favour or privilege.
1t.peed ot always be ap unconditiopal grant or gift. To say that
the Crown cannot ‘ take away * any rights by means of sanad, is to
question the Crown’s Paramountcy itself, The Counsel for the
Princes try to mathematically demonstrate their theses; but all their
arguments are based on certain ¢ priori assumptions. The ™ total
of complete sovereignty " as the Counsel put it, ** minus such rights
given up which constitute Paramoubtcy, and all other cessions”,
leave certain powers. They presume that ™ the state Still possesses
*x’ rights, ”” and hold that “ if the sanad defines the State rights in
terms of ' x° or " x ' plus scmething, it is operative ;: while if it does
the other way, say by narrowing the rights to “ x ' minys gomething,
{hen the sgnzd will be inopefative.” Wiih due respects to the
“earped Counse), we may venture to remark that in irying to explain
the operative aspects of a samad in terms of an algebraic equation,
.they indulgein mere equivocation. The poiat is @ Sanad is to be
Iegarded merely as a document recording a transaction which may
be either a grant or » deprival of powers. ‘The Patiala sanad
insists on the Ruler ‘ promoting the welfare of the people, ......
preventing female infanticide. sati, slavery, and...... enjoins obedience’
and loyalty to the powerful Government who will likewise continue
.to uphold hia honour, respect, rank and digoity. " Doesit mean

1. Opinion of Scotf and others, para 5 (¢):
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that except the last clause (ten in the sanad), the rest are inoperative ?*
1s asanad to be read in parts and accepted similatly ?

To understand the full import of the treaties, they should be read:
in the light of history. The general trend is that the later treaties
either confiirm or supersede the earlier. Language originally courieous
and even courtly, becomes curt and the change has been unfavourable-
to the Princes in most of the cases, * The treaties,......of the Indian
Chiefs must be studied together as a whole...... It-is equally impertant
to study them in conpexion with the general framework of history.” ¥
Lee-Warner advocates the principle of * extensive application ’ ? in
the construction of treaties., 'What was an obligation confined to a
particular State may be regarded as applicable to other States also,
the basis for this being, ‘‘language of the treaties, ordinary conditions
attached to protection, and apalogy of other states.” He gives an
illustration of bow the rule of unlimited liability of;the;States in time
of war, became, by the ** principle of ° extensive ‘interpretation’, am-
ordinary condition of protection.”3 =

The treaties raveal the drifting of the celationship between:
the Indian States and the East India Compapy from an interpa--
tional to an imperial basis. At first the Company dealt with the
States as independent powers; but no full international status was
accorded to them. Rules of international Jaw can bardly apply to;b
these treaties which could have merited their application had thel
States been independent political communities at the time wheu
they were execnted or pegotiated, as well as at subsequent times.
when they were in issue. According to Holdsworth, “ All the
Indian States were originally independent. They retain all their.
rights as independent States except so far as they bave ceded their,
rights to the Crown by agreement express or implied”" % The first-
proposition is historically not true and the second is legally not
tenable. What js -that °‘independence’ -whose very existence

depended ’ on protection? The loss of powers by the Indian States-

1,2 & 3. Protected Princes, pp 40, 197, 225.
4, Holdsworth, Law Quarterly- Review, 46, 1930, pi 410
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isnot a result of ‘cessions’, or ‘agreements’, in either case,
a consensual element being implied. The Princes .contended that the
treaties were pacts of friendship, as between equal States. They
dinvariably regarded them * as freely negotiated bilateral agreements,
almost indeed in soma cases —though this ipterpretation bas
been repudiated by the DBritish Government — as instruments of
alliance rather than of ‘subordination.” ' The States were denied
international rights by these very treaties, rather than by the
subsequent declarations of the Government of India as in 1891.
Those concluded during’ the regime of the Marquis of Hastings
unmistakably deprived the Princes of all internstional and even
interstatal -rights. At best they * are’ no more than provisiooal
memoranda of the conditions with which the parties started...... their
telations with each other, on the tacit understanding that further
developments were to be left to the exigencies of time and
circumstance.” #

If, in the interpretation of these treaties, rules of international law
could not be applied, could the principles of municipal law be invoked?
Cleatly pat. Just because one law does nat hold good, it does not
follow that the other would apply. In the Tanfore case it was Iaid
down that ‘the trapsactions between the Indian States and the
Paramount Power * are governed by other. laws than those which
municipal ccurts administer.” ® Similarly in another case it was beld
that “ Municipal courts-have neither the means of decreeing what is
right, nor the power of enforcing any de:ision which they may
make.” * This is particularly so as the treaties are *‘ political { not
legal ), made between a foreign power and subjects of the Crown
acting as'an independent State under the Charters.” 8 The “ treaties
Are more guides of political conduct rather than sources of legal

Coupland, The Future of India, p. 145;

Gundappa, The States and their People, p. 60 ;
Secretary of State Vs. Kamahshibai, 13, M. L. A., 476;
ﬂgdﬁav,S{gg Vs. Secretary of State, 31, 1. A, 239;
Nabob of Carnatie Vs. East India Gompany, §-Nes. 56;.
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rights.” ! Sen tries to make out a case for the application of the

usual rules of interpretation. He says : * The first and foremost rule
of construction is that the treaties should be interpreted in the spirit
of ubsrrima fides..... Treaties....., should be interpreted according to
the natural, fair, and received acceptation of the terms in which they
are expressed.”  These are legal platitudes. They are based on a
presumplion that the treaties are international corpacts,-and so have
no bearing on the treaties in. question.

It was urged on behalf of the Princes that .their treaty relations
were with the Crown. In no treaty is the Crown mentioned. The
treaties usually run either in the name of the Government of India,
or, before 1858, in the name of the .East Irdia Company. The
officer subscribing them does se, not on behalf of His Majesty, but
on behalf of the Governor-Genera) in Council. This is a material
particular. There is nothing to warrant the Princes® assertion that
the treaty relations were ‘ personal >.* It may be permissible to doubt,
whether as a historic {must ba ‘historical’) fact, there was any personal
element in the treaties entered into- between the Indian States and the
East India Company...... The proposition tha_t treaties or engagements
of defence and security between. States are personal and not.
national is one that has been negatived by law officers of the
Crown as early as 1764.”" 1In the worda of Ludlow, *the
distinction made by writers on international law, between
real and personal treaties, .is one which has been as glibly used
for the extinction of the pative States, as it has been liltle
considered. If a contract is made with a King it is not therefore
presently to be reputed personal......if it be added to the treaty that
it shall stand forever, or that it is made for the good of the Kingdom
or with him and his guccessors...... it will from hence fully appear

that the treaty is real.” Adverting to Sen’s criticism of Sir Sivaswami.

Aiyer's opinion that the treaties are like praedial servitudes or

1. Varadachariar, op. cif., P. 20
2, M. K. Nambyar, The States’ Declaration of Independence,
+ Federal Law Journal, 1947, '
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covenants rupning with the land ;! Sastry remarks: " If these
treaties are taken to to be personal in character, it unhappily cuts at
the root of title of the present rulers, the enhancement of whose

status is so dear to an eminent weiter like Sirdar D. K. Sen ™!

There is no uniformity in method or consistency in language
employed in the  different treaties of the same period or treaties
with any particular State concluded on different dates. Westlake
suggests that not only sbould the treaties be “ read as a whole "’ but
that “ the position of all the native prioces is to be ascertained from
the principles latest adopted in dealing with any of them, as the
position of all vendors and purchasers of property, or of 2all drawers
and endorsers of bills of éxchange is to be ascertained from the latest
decisions with regard to any of them.” 2 But the Indian States
Committee recognized the claims of the Princes that ** each State
must be considered separately, and said : * The treatices were made
with individual States, and although in certain matters of imperial
concern some sort of uniform procedure is necessary, cases affecting
individual States should be considered with reference to those Stateg
individually.”* Treaties vary in their contents and incidents
immensely. Some are creative of rights in favaur of States
whereas a few are extinctive of the same, Many are evidentary
of previous rights. If the instruments are read as a whole, or
collectively, individual States may suffer from the applications
of rules ex masse.

The suggestion that the ireaties should be read in the light of
history brings us to an important doctrine, conventio omnisintelligiiur
rebus sic stantibus. Every treaty is understood to apply only so long
as the circumstances contempleted by it contiue to exist. " The
treaties and engagements of the native Stiates cannot be fully
understoed either without reference to the relations at the time of

1+ P- S.S. Aiyer, op.cit., p. 213;
2. Sastry, Indian States, p. 188,
3. Westlake, Col. Papers, p. 214;
4. Butler Committee Rpt. 38;
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their conclusion, or without reference fo the relations since establishéd:
between them, ' “The moment these relafions cease to exist by
‘medns of a change in the social organisatiori of one of the contracting
parties, the treaty Ceases to bé obligatory upon him. '?  As Westlake
would have it, ‘' The very conclusion of a treaty. has been
oonstdered to be subject to the tacit reservation rebus sic staniibus. i
As illustrations ;of the changed;cucumstances justifying the appll-
cation of the doctrine, Lee-Warner cites the resignation of
sovereignty by the Peishwa, the trial of the Emperor, and the
transfer of the Company’s rule to the Crown. It is also recommen-
ded that *‘the actual relations ( between the lndian Princes
and the Paramount Power ) have to be estimated in the light of
conditions prevailing. at the time of the interpretation of the treaties
and not at the time when they were made. "4  The application of
the rebus stantibus doctrine will be again discussed with reference to
political practice and usage.

The Indian. treaties have wunfortunately passed through the
process of interpretation which has been npeither judicial nor judicious;
The task of interpreting treaties was dope by the officers of the
Political Department, who belonged either to the Army or to.the Civil
Service. Their system of dealing with the States was characterised by
“ gecrecy, secret despatches, mysterious communications, orders and
regulations; which nobody can understand, which vary from Staté?&
State, or from moment to moment, in each State.”® One can very
weil imagne the Tate ot treaties of whidn they were Yoe interpreters.
Rushbrooké Williams complains that *“ with the hélp of the
Iiemterpréfation of % phidse * subordifiaté co-operation” the political
agent hias Decomé thé reposifory of alfn6st unique powers” ¢ As
ﬁé}ﬁté'cl 6iit by anothér stalwart champién of Indian Princedoni,
“ The Rillér and- bis administration are regarded as under the orders
Lec;W;rner, 45;

Wheaton, International Law, Sn, 29;

“Westlake, ibid, 234;

Mehta, Hastings and Ind:an Statas, p. 340,

Chudgar, Indian Princes under Bnhsh Protection, P. 122;
The British Crown and thé Tndian States, P, 111;
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«of the Political Officer.”? 'In the hands of thé Political Officers
the Indian Treaties have suffered more than & °sea change,’ as
they have been interpreted progressively. If “a treaty of perpetual
obligation is unknown to law ™, the same cau be said with greater
emphasis about treaties wblch were, subjecs to Paramountcy.
Political practlce always attempted to read them realistically. If
under the colour of mt;rpretatmn essentlal terms have been
snisread, it can only be attributed to the change in the relationship
between the parties, wrought by lapse of time, There is no point
mtrymg to :nterpret them ia a spirit of pure legahsm After all
There is nothmg sactosanct about the entirely human documents
called treaties'”.

If the treaties have been superseded by political practice and
usage, 5o much the worse for the treaties themselves. They contain
several vulnerable features which exposed them to being "overridden
without overt and timely denunciation, Political practice is unilaterals
denunciation implies providiog an opportunity to thé other pirty
before altering or repudiating its treaty rights. The rules concerning
recission: of contracts are quite inapplicable. First, tha -treaties
are not perfect international pacts, Secondly, in a large number of
.cases, they have suffered alteration on account of some non-feasance
or- misfeasance on the part of the Princes themselves, Lord
«Chelmsford however admitted that treaty rights of Princes had
been disregarded : “ We cannot deny however that {he treaty
position has been affected and that a body of useges, in some
cases arbitrary, but always benevolent.(?) bas come into being.” 4
And in the opinion of Weatlake, the. British Government did
not really consider that they had violated any. rights of the Indian
Princes. * They :construed a treaty not by its bare words, but as
necessarily reserving the right of the Paramount Power to follow its
sknown principles of action.”® But ‘known’ to whom? Granting

Panikkar, The Indian Prirces in Councti, P, 151
Varadachari, The Indiar States in the Federation, p. 59;
Gundappe, All-Indian Federal Union, 34 ;

Lord Chelmsford's Speeches vel, ii, p- 278,

Westlake, Collectéd Papers, p. 1355
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that the Princes bad knowledge of the ‘ principles of action,’ it does-
not follow that they approved of them. When some unknown-
principies of action are applied, much less does the theory of: consent
hold good.

If one of the parties to a treaty desires to get its conditiong'
modified or abtogated, it is necessary that be should give due notice
to the other party. Normally no lreaty can be avoided without
express denunciation. But where the other party has placed himself
in a position wherein his consent is inoperative, ‘there is no point in
claiming that the formality of a prior express denunciation must
be observed. In private contracts as well as in international
covenants, notice of termination of agreement is specifically given,
‘That occasions should have arisen for the violation of treaties, reflects
on the merits of the treaties as well as on the conduct of both the
parties. Denunciation may be verbal, or it may be in conduct. The
latter assumes:the form of actual repudiation. This can be done
* When that State of things which was essential to, and the common-
catse of, the promise or engagement has undergone a material change,
or has ceased.” ! Who is to judge the change or cessation of the arigi-
pal state of things? It has always been taken that the treaties are:
interpreted by time. The Indian Political Department bas built a
tradition of reading the treaties, npeitber in their original letter nor
in their spirit, but as conditioned by the changing policies of the
periods. As observed in the Montague-Chelmsford Report, ** The!
position hitherto taken up by the Government has been that......the 'J
treaties must be read as a whole, ‘and....., interpreted in the light
of the relations established between the parties not only at the time
when a particular treaty was made, but subsequently.” This-
shows how no occasion arose for any ' denunciation’ of a treaty.

1, FPhillimore, Three Centurics of Treaties of Peace, p. 136..



CHAPTER XII

Political Practice and Usage.

Political Practice is not only one of the acknowledged sources of
“Paramountcy; it is jts most fertile source, It cannot be defined with
any precision. In the opinion of the Butter Committee, “Modern
Political Practice began with the acceptance of tbe necessity of
intervention ” as “ The admipistration of many States broke
down temporarily under the strain of the great famine of 1899, and
[drastic intervention became necessary.” But intervention had begun
much before. The Committee say: “The Paramount Power has had
of necessity to make decisions and exercise the functions of
paramountcy beyond the terms of the treaties. * They add,  The
proceas commenced almost as soon as the treaties were made ™.
‘What an admission ! The making and breaking of treaties must have
-gone on pari passx, Political practice, through prevalent prior to
1858, got systematised after the creation of a new department to
-deal with the States exclusively.

Political practice is not just an application of the principles of
Paramountcy in any given case. Ap independent source of rights, it
is complementry to theory. In theory Paramountcy means the sum
-total of specific rights derived from treaties and usage. By virtue,of
its Paramountcy the Crown could not claim unlimited rights overithe
States. “ It{ Paramountcy ) is not a theory to cover vague and
undefined claims and it cannot be a source of further autbority.”?
“This conteption is theoretically correct. But the recognition oflpolitical’
practice as one of the sources of Paramountcy inevitably puis a.
high premium on the application and not on the theoretical basesfof’
the institution. “ Though primarily the jurisdiction of the Crown
over the feudatory native States depends upon trealies or agreements,
in practice the Crowno claims and exercises a much larger measure
-of contrel where the interests of the Empire or of the subjects’of the

1. Panikkar, Intérstatal Law, p. 13;
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native princes are concerped.” It has time and again circumscribed'
the sovereignty of the Princes. Under such circumstances, to-
regard Paramountcy as being in essence ]ust ‘ an exceptional use of
“political authority in the' interests of a “State or pursuant to the
obligations whtch the British Government has undertaken by vtrtue of

{reaties”? is merely to under-reckon its implications.

The relationship between the Indian States and the Govern.
ment of India since 1858 must be -explained more in terms of
* political practice * than in terms of ‘treaty rights’. The treaties.
bad been concluded under different conditions.. They bad begun
to tun l.E}F? desuetude. They had been worn out more by disuse;:
than by abuse, ag the officers of the Political Department: refused
to be e fettered by the i inconvenient terms contained in them. Instead,
of bothermg themselves with interpreting or applying them, they.
summanly 1gnored them. Hereis asuggestive observation of one
of t that bureaucracy “The process of attntlon has been aided by
the methode and practice of a powerful bureaucracy of, diplomats
now known as the Political Department; instituted after the Mutmy
to take charge of tbe relations hetween the States and the Govern-.
ment of India.” 8

There are few treaties of any i;gpp,rt,ance since 1838, The
Pohtrcal Department carned on tts * praciice’ with the result that
tl:e treatles were fast becommg scraps of paper* , as Nicholson;
ptefers to call them. To justify their violation of treaties, the
Polmca] Department began to evolve a novel theory. They tried to
prove that the Indlan Prmces were no better than feudal Chlefs "The
Pghttcal D}epggtg:eﬂ seems to have !opg -acted on the assumption:
that t}fealieg ygi;thfthe States have not the sanctity of treaties made,
with other powers. [t was pot long before Political Secretaries felt:

......

the need of a philasophy t_g justify their irregular procedure. A _g_vgrj; .

1. Ridges,-Constitutional Law of England, p. 531;

:2. Panikkar, Ifidian States and the Government of India,.
p- 43.

3,» Barton, The Princes of India, ch, xiii,
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‘the sacred mystery of political practice, was compiléd by Sir Charles
Lewis Tupper, the first high'priest of the Department’s policy.”?
‘Tupper not only propounded the fedual theory; " He developed it
almost to the point of demonstrating that the Chiefs were great here-
ditaty officers- fesponsible ‘to the Government of India.......There was
nothing left of the treaties.”? To quote Tupper himself, * the
native ruleis may be regarded ‘as the agents...... of the British Empire
at large, for ibe administraticn: of pert of its varied possessions””

Politica) ‘practicé was the 'ouicomé of stray Gecisions of the
Goveroment of India which 'were applied in analogous cases.
Précedénts are established in*that-manher. But precedents themselves
must be founded- on something. ‘There must ‘be a ratio decidends.
1t is difficult to discover the principles on which the treaties were
ignored and a political practice, often running counter to them:
was instituted. The1é were Royal proclamations acknowledging the
sanctity and inviolability of treaties. How could they be explained
away ? To justify deviations from the professed respect for the
treaties, the spokesmen of the Polifical Department propounded a
theory that " the transfer of the Government to the Crown implied
a pew subordination of ‘the Stafes.” Another was that the
“ Departmental interpretation of treaty engagements had the effect
of law and constituted ' Indian Political Law *, a phrase which was
minted. " Treatics were no Jonger the sources of Paramountcy;
they were replaced by palitical practice.  The former had become
stagoant pools and the latter was a perennial stream supplying vital
fotce to Paramounicy. The three leading cases of Baroda,
Mysore and Manipur, have been alluded to. These are. the supreme
instances of Political Practice and Tupper's ‘tbree cardinal principles’
of the Jodian Political system can be said to bave been most
effectively applied in them. They are.: ““ (1) The maintenance: of
the supremacy of tbe Paramount Power...... {2 ) The preservation
of autonomy of the feudatory states ...... ( 3) The denial of any

1. Nicholson, Scraps of Paper ( India’s Broken Treaties) p.57:
2. Barton, The Princes of India, p. 276;
3. Nicholson, op. cit.’P. 57:
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right divine to govern wrong.” ! Tupper attributes the first principle
to the policy of Lord Wellesley and Lord Hastings and the second
emanates from Lord Canniog's time when the policy of aDnexation
was abjured. When once the principal was enunciated that “ the
political system of India does not always rest upon a treaty”,’
elbow.room was created for the expansion -of po}'mca\ practice.
The complaint of.the Indian Princes that their jurisdiction, was being
virtually ousted does not look unfair.
a2

The pext important figure who contributed largely to the growth
of political practice is Sir Williarn Lee-Warner. He was commissioned
to restate the position of the Indian States. Nicholson regards him
ag the second high priest of the Political Department and mentions
tbe name of Sir Harcourt Butler as the third and last in the series.
Lee-Warner does not accept some of the views of Tupper., He speaks
of the latter’s book ' as sugpestive and interesting 9 hut not. ss
authoritative or even convmcmg He rejects hls predecessor’s
theory of feudal relatmnsbtp He characterizes hlB arguments as
‘" elaborate and clever "4  He shows the essential distinctions
between the Indian States and European feudalism- and draws
attention to Tupper’s own admission that in India there was “ no
genera) system which can properly be, termed feudal in the European
sense of the word.””

Lee-Warner did’good service to Indian Princes by raising them
from a feudal to'a so#ereign status. But what he gave'them was
less than what he deprived them of. He epunciated the twin canons
of reading the treaties as'a whole and’ regardmz them as interpreted
by history. In his own words, *“ Treaties are subject io the fretting
action of consuetudinary law, and ‘the judgments of the British
Government upon issues jaiéed by its dealings with the Native states
test the treaties by the touchstone of practical application.”® He

), ‘Tupper, op. cti. p.25;

2. Curzon's Bahawalpur speech

3 & 4. Lee-Warner, op. cit. p, v, & p. 374

5. Tupper, Qur Indian Protectorate. . 246;
6. Lee-Warne?, tbid. p. 29-
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pleads for a * most generous construction * of the treaties. * Judgments
of the British Government” and * touchstone of practical application’™
these phrases reduce the treaties to pulp, {0 worse than sctaps of
paper. Lee-Warner's- principle of ganerous consttuction means
taking the' treaties of all the States together and interpreting them
* extensively ' that is, not according to their contents, ‘but as required
by surrounding circumstances; precedents, and political consider stions.
Whether such a course leads to regults which are in conformity with
the conditions and stipulations actually agreed upon,-is immateriai
This * extedsive application’ theory was-1be-necessary corollary of the
Crown assuming responsibility for the whole of India. There had arisen
problems of an ‘all-India nature, such as:railways; posis, and cognate
services. ‘' The need for the exercise’ of general cootrol .in the
ioterests of the States, India as'a whole. and the British Empire
led to usage and practice’ of the Political Depariment. The Crown
intervened in .cases of disputed succession, minority, or gross
incompetence, even when there was mo treaty to that effect In
course of time the stage is reached when- treaties, engagements
and sannads must be construed. as. subject to. the Crown’s Para-
mountcy.” ! To bring about. .this Lee-Warner's "contributions are
not negligible. Whar he says’of Tupper inregird to the latter's
preference for calling the Indian- -States ° feudatories’, as
‘ a clever,.....,. but imperfect’ justification, might as well be applled
to .his' own  theory .of' the Indian States’ ‘sovereignty. and the
principle of °‘extensive interpretation® postutaied by him.

It was again Lee-Warner who legalised political  practice
by exalting. the orders of the Department to the rank of
‘judgmenta” serving as sources for the:future, His description of such
decisions'a§ judgments...... upon-issues Faised,” is not legally correct.
Executive or administrative decisions are not ° judgmients’. In:the
Manipur case,, by a Resolution, the' Government of India ordered
the ‘military occupation of the State and instructed the Officer.
Commeanding to place upon trial all persops suspected of murder
«tc. In a proclamation it was stated that ** Her Majesty. the Queen-
Empress of India has been pleazed to forego, Her right, to annex

1. Wade and Phillips, Constitulional Law, p.'687 ;
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to her Indian dominions the territories of the Manipur State.”?
Is this Proclamation a °judgment’ or can the earlier Resolutions
passed without any previous conference or discussion with the
affected persons, be called judgments? It is true, the word judgment
pneed.pot always stand for the sentence of a court of justice. At
the same time the term is associated with any proceeding
which has some judicial character. At least in. law it is so.

It is not possible to, precisely. define the duties and ‘powers of theé
various members of the Political Department. * The -duties. and
powers of these officials are very wide and .vary greatly: They are not
defined; there is no settled procedure regulating them...... Their powers
must vary with the everchanging policy of the Imperial Government
and the Government of India.” ? The policy was shaped mostly by
the desire and anxiety for stabilising the imperial system. The officers
of the Department strenuously exerted: themselves to extend the ambit’
of their own authority. This motive, time and, again, prompted themy
1o encroach upon the treaty rights of the Indian - Princes. Here is a
telling confession of Lord Hastings. “ In our treaties with them ( the
Indian Princes ) we recognise them as independent sovereigns. Then
we send & Resident to their courts. -Instead.of acting in the character
of ambassador, he assumes the functions of a dictator, interferes.
in a)} tbeir privaie concerns, countepances refractory _subjects
against them and makes the most ostentatious exhibition of his
exercise of -autherity.” 3 -Practice bas thus modified and even
abrogated theory. But for tbis Paramountcy would not at all have
flourished. 4 :

The Political Department was from the very beginning ruo
by “ an imperious bureaucracy, who bave withbeld agreements,
made their own laws, over-ridden treaties etc.” 4 The officers of the
Department, from the Governor-General to the Political Agent of
Secretary ‘to- him, -wielded wide powers.. **The position of the
Political ‘Avent varies, however,” enormously in, different nativa

1. Mukberji. Indian Constitutional i)ai:umgmts, vol. 31, 589,
2. 'Ch’udgir; Indian Princes under British Protectios, p. 120
3. ‘Private Journal of the Marquis of Hasting, pp. 26-27 -

+.  Nicholson, 0p- ¢it., p, 53,
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‘States. In some he is merely a friendly and no too intrusive adviser
to the native Prince; in others, he is jo all, but in name, the ruler of,
the State.” ! Although an Officer of the Political Department was all,
along a member of one of ihe departments of the Government
of lndla. his responsibilities were more to the Viceroy ' than to
the Governor-General ju Council, It was a coovention that the,
Governor-General should bave the States in his portfolic. After
assuming the administration of India the next development of
British policy was to capture the machmery of the States by the
pepetration of- British agents and advisers.” = They seem to have,
been imbued with a sense of the ommpotence of their Department.,
Sir Roger Chaxlley describes.them.: " Political Officers who reside at,
the courts of the Indian Rulers are in truth their masters ...... The,
attitude is the attitude of a servant who duects his master, pohte,i
jmpertinent and ironical '3 The followmg extract from a letter by
the Prince of Wales, { later on Edward vii ) to his mother, speaks for
itself. “ What struck me most forcibly was the rude and rough
mapner with which the English Political Officers ( as they are called,
who are in attendance on the Native Chiefs ) treat them. It isindeed’
much to be deplored and the system 1s. I am sure, qu1te wrong. g
The words ' who are in attendance on the "Native Chlefs , appearing
ip parantheses, are worib noticing. They mdmate what the posmon
of a Resn']ent was expected to be. Ruthnaswamy observes.

““ Although some of his duties and” functions were those of an
aﬁbassador...,.. he was more and less than an ambassador ...... He}
bad powers of intervention...... that transcended merely ambassadorial,
duties...... He was less than an ambassador as he had oo plempoten-'
tiary powers in any cnrcumstance or contingency. 5 ‘Nor could
be be, ome as his position was not obe which inlernational law
could, recognise.

Marriott, English Potitical Institutions, p. 325.
Fenner Brockway, The Indian Crisis. p- 68.
Chailley, Problems of British In m, p- 259.7
Sydnee Lee, Hing Edward vit. vol 365 .
British Administrative System, in Indzrf. p. 495;

R e
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"Political practice was pot always an active affair; it was of passive’
conduct also. If Residents earned a reputation for excessi‘w._ meddle--
somenéss, they bave aiso an equal claim for haviag parsued Walpole's
policy. Thére were not a few who préferred to treat their office
asasinecure., “The Political Residents have generally appreciated:
the old saying that their principal duty ‘was to reside.”™ But their
duties were manifold, They involved a close scrutioy of the Prince’s
administration, This meant interposition on occasmns “ The'
interference of Residents and other political officers i m the affairs was"
a Decessary consequenca of the'subsidiary system” T In the exercise
of their supervisory powers they often entered into the personal affairg
of the Princes. Occasionally théy were obliged to do so. In the name of
tendering advice the Residents issued miandates. As aptly observed:
by Ambedkar, “ It is well-known that what" is ‘called advice is a
diplomatic ferm of dictation.” 3

If oohtlca.l pracu;.e was just the other side of pohtlcal theory
based on treaties and _engagements, .there. would bave been no
necessity for Tupper g secret manual and other gimilar papers The-
Princes were never appraised of what political practice really meant.
The Butler Committee claimed : “a great prmctpte has been'
estabfished. The States have been faken info open conference. The
policy of secrecy has .been abandoned. For the old process of
decision without discussion has been substituted the new process of
decision after open conference and_consultation.” But this during
the decadence o( Paramauntcy _ The. Department was a;:le to achieve
ita ob]ect of self aﬂgrandlzement by v:rtue of |ts pohcy -of secrecy.
That the office of a Resident or Pohm:al Agent bad the traditions
of secrecy is evident from its ancastry as well as from the full title of
the Department to which it belonged * The Po]mcal and Secref
Department of the India Office (in the Unifed Kingdom) bas
inherited the functions of the old Secret Committee of the India
House” ! observes Malcolm Seton,

1. Garratt, An Indian Commentary, p. 189,
2. Ruthpaswamy. Ibii{, p. 4955; '

3. Ambedkar, Federation Vs. Ereedom, p. 99
4, * Seton, Indig office, 164
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Usage was an ever active. source of Paramountcy. Its work
“is vividly summarised by Lee-Warper-: “It amendsand adapts to
circumstances duties that are embodied in treaties of ancient
date, and it supplies numerous omissions from the category of
duties so recorded.” ! Its meaning in relation to ‘Paramountey is not
in all fours with what it is in manicipal or international law.  That
the common acceptation of the term has no place in its special
context is evident from the following definition. Usage is " a general
body of rules and. principles expressing the paramount authority of
the Crown, while at the same time limiting the sovereignty of every
ruling Chief— the final interpretation of these rules and principles
resting with the Brilish Government. ™ * | ‘This is a definition of this
singular ‘usage *  wherein the element of consent is not at all
mentioned. In general legal parlance usage is said to be * practice
lang contiaued'® It is "' a habitual course of action” ¢ or a habit of
acting in a certain way. It receives judicial recognition under
certain circumstances. It is “‘a reasonable and lawful public custom
-which is either known to the parties or so well established, general
.and uniform that they must be presumed to have acted with reference
there to.” 6

Usage is closely related to- political practice. But whereas the
{atter is an active exercise of discretionary authority, the former im
-more or less the product of-a time factor. If the ane was manifested
in ‘occasional or periodical interventiops, the other implies some
continuity and consistency of conduct. Political practice bas no
claims to be considéred as a legal sourcé except in connection
wiih'Pﬁramount'cy_! ‘while usage has all'aiong been recognised as a
source of law and therefore possesses superior value. Political
practie ‘is not. a ‘public’ ‘roatter; it is not ‘known to
the parties®; noris it * well established, general and uniform. ”

Lee-Warnet, The Native Staies of India, P. 204.
"Manfred Natban, Emgire Government, p. 107;
Wharton, Law Lexicon;

Holland, Jurisprudence, p. 57;.

Black's Law Dictionary,

th B o =
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It is more or'less affected by perconal factors, agit is based onm-
discretion. Usdge may not always be reasonable; but it cannot
be ‘whimsical, capricious, or spasmodic. It is mofe objective than
political practice. Custom or usage (&t present considered as
synonymous ), is the actiial course of things * constantly adapting
itself to the growi'ng needs of society.” [t'is not the result of some
imposition which political practice is. 'But both are mutually om®
plementsry. By sheer coniinuity of opération’ political practice
acquires a prescriptive title to become usage. ‘Practice is the product
of a series of isolated -acts taken in a sequence. Usege is “thus
established by practice. Such usage in turn becomes Tthe source of
furiher practice. The two move in a vicious circle. Political prac-
tice as asource of Paramountcy is at one and the same time the
source of usage alsp; apd théJatter, an-vowritten source, unlike
political practice which depends ‘on case-law to a large extent, *' ia
tbe most considerable of the fivé &ffiients to the  volume of rights
and dutiés,?? '

In municipal law usage implies ‘an elément of consent for’
its validity. Salmond regards usage as 'conventional .custom’.?
The authority of any usage is conditiopal on its acceptance and
incorporation in agreements between the parties bound by it. Before
the validity of any alleged usage.is established it must have satisfied
the following.requirements. The existence of the.usage must have
been proved ;; such de facio existence must have, been embodied in
gome statute, treaty, or rule of law which the court could -take
cognisance of. These tests cannot be applied to usage when it‘
appears as one_ of the sources of Paramountcy. Usage as a concept
of international law also rests on consent.. In fact it is entirely
based on it Inqarnlatiopél law baving a consensual element as its
only foundation, usage, under it must necessarily involve consent. Ag
the Indian States have oo place either in civil law proper or in
international law, usage in relation to the Crown's intercourse with
them poust be interpreted, with. reference to neither. Analogies from:
mercantile or any other law are of little value.

1. Lee-Warner, The Native States of India, p, 205
2. Salmond, Jurisprudence, p.204;
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The Counsel for the Princes admit that usage has one set ot
attributes i m mtemauonal law and another in mumcmal law They
say that as “‘ the Ind:an States are not in the intematlonal sense
independent, but protected by the Brmeh Crowp, they. are not free
mter se to.. ...form and exhlblta consensus of opinion on qny
partlcular usage. "1 S far all right, Their propositions that “ Il.:lf'
municipal law, usage js of itself stenle it creates neither rights, no
obligations......mere usage cannot vary the treaties or engagements”,. 5
were not accepted by. the Indian States Committee and properly too.
The Prmces could not in one breath claim the benefits of both inter-
oational law and Mumcrp&l Law. Usage shaped and developed the
relauonsmp between the Paramount Power and the States from the
earliest umes, " almost m some cases, .from the date of the
treaties themselves ™ ® Where it ** operated to determme queshons
cn which the treaties are silent,”* and proved ' a constant factor
in the interpretation of these treaties,”® it would be wrong to
say that it was devoid of legal efficacy in the absence of consent. To
presume consent, at Jeast implied, whenever usage altered the
{reaty rights of the Indian States,.is to indulge in a legal fiction based
on certain a. pripr assumptions. It is- like arguing thus: Usage
gests on copsent; s alteration inolves consent; treaties cannot be
altered. by usage unsupported by copsent; alterations have been
effected, by usage, and therefore there must-have been some kind of
consent: This method of looking at-usage ignores-the very fact thag
Paramonntey did ney  depend on ransenst. Westlake. pnints out
bow *in the Irdian Constituticn ‘an eckoowledged supreme will
decides every question which arices.” © Can the. consent theory of
usage be reconciled with this view ?

According to. Holdsworth, “ Usage accepted by the Princes is
the most important basis of: Paramountcy ...... and ro_ alteration in

1. & 2. Jomt Op:mon, para, 5—(d) (i) ;

3,4 &5 Bisier Committes Refort, para 40;

6. Westlake, The Native States of Induz, Law Qua.rtcrly Keview,
xxvi, 318;
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this usage ...... can be effected without the consent of the Princes, "
Does the efficacy of usage as a source of Paramountcy depend upon
whether the Princes accepted it ? The premises themselves are inaccu-
rate. How and when did the Indian Princes ‘ accept’ usage as a source
of Paramountcy ? Holdsworth tries to split ap the sources of
Paramountcy into two parta so as to have something in support
of his theory. He says : “But though the suzerainty of the Paramount
Power, which rests oo usage and sufferance, does not depend so
directly on consent zs those parts of it which rest on (reaties......
it has its elements in consent.” * He seeks to base his argument
on safer grounds by distinguishing between two kinds of consent,
“direct’ and °less direct’, or rather two degrees of consent,
applicable to the two sets of sources of Paramountcy. Holdsworth
however does mot go to the length of saying that Paramountcy
was totally founded on consent.

Julian Palmer explains the character of usage with reference
to Paramountcy ? “It i in the peed for the exercise of some
general control that we see the origine of wusage..."3 Qccasions
for intervention are the source of usage; consent is not. Such
occasions are also a source of political practice. The decisions of the
Government of India and the Secretary of State based op usage
constituted political practice and they are held to be * rulings of _
those who were for the time being. entitled to speak on behalf of
the sovereign power and rulings intended to govern the action of the
authorities in India.”4The Indian Princes had to accept what was done.
Their rights were progressively diminishing as tbey were interpreted
not in their own language, but it terms of actual practice. The
Princes were not consulted when their treaties were being modified
by political practice and usage.- Holdsworth's view that the Princes
have ‘ accepted ** usage does not 'mean that their consent was sought
and obtained. Consent involves the exercise of one’s volition befores

1. Holdsworth. Indian States and India. L. Q. R, xlvi
2. Holdsworth, ibid.

3. Sovereigniy and Paramounicy 44;

4. Hemchand Vs. Sakarlal, 11906 ) A. C. 237.
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hand ; approval is a subsequent act. Palmer shows the distinction
clearly. ““It is true that as regards the attitude of the Indian States
to the practice of the Political Department, we are concerned with
what is nearer to assent then to consent; but we think it nearest of
all to what we described as mere acquiescence.” ! '

On the assumption that usage implies an element of consent,
Holdsworth maintains thus : " Neither usage except such a usage
as evidences an agreement between a particular State and the
Paramount Power, nor a political practice based on decisions of
Secretaries of State or the Government of India, are operative to
confer apy mew rights upon the Crown ™. When Holdsworth
admits of a ‘ need ? giving rise to some ° general control’, it'is not
intelligible how be could also stress on the need of an ‘ agreement
between a particular State and the Paramount Power'! When one
remembers the number of States whose individual agreements ehould
have had to be obtained before the establishment of that ‘ general
contro} *, the urgency of which Holdsworth himself recognises, tbe
selt-contradictions contained in his theory become evident, Usage
was brought into operation 2s the treaties had become stale and thus
unsuitable to a “‘living, growing relationship, shaped by circumstances
and policy © The doctrine of rebus sic stantibus correctly explaina
the part played by usage in affecting treaty rights.

Treaties being static. and usage dynamic, the later must
mecessarily affect the former when occasion demands its application.
There are writers like Sen and Panikkar, who, on the hypothesis that
usage has consent-as condition precedent to its validity, hold that it
could not medify treaty relations, unless when based agre¢ment. This
mmeans, only a treaty can alter a treaty. ‘This is ggainst facts. Even
in law usage is not always founded on consent. “‘In international law,
custom or usage ( they are used a8 the same) is the clear apd
continuous habit of performing certain actions under tte aegis of the

1. op, cit. p. 44;
2, Holdsworth, ob, cif. p. 427.
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conv:ctwn that these actions are legally necessary or legally rlght " '
What is " legally Decessary ' need not necessarily or of nght be
legally right” In ihe name of necesstly action may be taken whrch
is not in accordance with agreement However the adverb * Iega]]y

qualifies the adjective " necessary’, and thus restricts its scope
Were it not so it could have been used as a cover for any action,
lawful or unlawfnl.  Still the validity of usage does not depend upon
consent; it is a ‘continuous habit’. It is not necessary that ‘'customary
rules should be founded on consent and. that,.....the treaties should
be shown to have been supplanted by subsequent agreements. ”?
Usage operated by virtue of emanating, not from the consent of the
Princes, but from the supericr authority of the Government: of
India. In municipal Jaw the effect of lapse of-time is recognised.
It vests and divests rights, The Political Department had acquired
a prescriptive right to supersede treaties by usage No denuaciation
or mutual consent was necessaay. ' The obligation of treaties, by
whatever denomination they may be called, is founded pot merely
upon the contract itself, but upon those,mulualﬁiations between
the two States which may have induced them to enter into certain

engagements”,? observes Wheaton.

Here is the other side. “ If we seek to interpret the view of the
Indian States, we may say thit the first position iz the absolute
binding power of the existing treaties; that need not be laboured,
for on the highest authority it has been declared that these are
mvxolate and mvmlable ** 4 This absolute binding power exists if only
the treaties are ‘in force It was stated in an Act that *‘All treaties...

.80 far as they are m foroe at the oommeucement of this Act, are
bmdmg on His Majesty"' but what is ‘ being in torce’? When
polltlcal practlce and usage bad eaten ‘away the very vitals of the
treanes, could they be considered as ‘being in force’ ? Changes in

1. Opuyenheim, op. ¢it ; vol. i, p. 22 ;

2. Sen, op. cit. pp. 28-29,

3. International Law, Chap, i, sect, 4;

4, Sir Stanley Reed and P, R, Cadell, India—the New Phases
T PS4
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-the conditions obtaining in almost every field of activity throughout
the country had told so much upon the treaties of the Princes that to
found any clsjms on them on the assumptwn that “ the legal
relationship created by the iréaties ana engagements caonot be
deemed to have suffered any chapge or modification ”, ) is a travesty
of facts and a distortion of law. Lapse of time bhas both historical
and lega] value.

A word about ‘sufferance’ as a source of Paramountcy.
1t is another word for acquieséence. Does acquiescence connote
consent ? It means tacit submissiveness or abstention from objechon_.
Tt does not necessarily follow that acceptance of a situation should
‘be based on consent. Assentis not comsent. The opinion of the
Princes’ counsel that it inay amount to'an acquiescence in respect
of particular acts or things, and that it lends itself fo an
‘inference of agreement as for the rest, appears like wishful
reasohing. In their Communique dated the 2nd December 1944, the
‘Government of India (Political Department) refer to sufferance
85 having affected treaties. They say : * The interpretation of the
text of the......treaties has long been affected by usage and sufferance
.and has in the nature of things to be refated to the ‘interests of the
.changmg t|mes" ? 'Qufferance necessarily precludes consent’

1. Sen oﬁ cn‘ p. 32
2. F R. Dabh:, T}ie Iﬂdmn States and Paramounicy. 7



CHAPTER Xl
‘Exercige of Paramountcy.

Paramountcy was éxercised by the Crown through the Govem--
ment of India, Acts of Paramountcy were either acts of Prerogative-
or acts of State. The distincticn between the two was pointed out. '
The subjects of the States were not the subjects of the Crown and
therefore in respect of them the functions of Paramountcy cannot
be considered acts of Prerogative. The States’ subjects were not
foreiguers either, to regard such acts as acts of States,. Only " those
acts of the Crown which are done under the prerogative in the sphere
of foreign affairs are known as Acts of State” ¥  Acts of State relate
to foreign policy, and strictly speaking, the functions of Paramountcy
exercised by the Crown through its agents, cannot be called acts of
State. But. as the Indian States were,. for purposes of British
mupicipal law,  foreign,” such acts, as affected them, might be-
called, on grounds of analogy, acts of State. An act of State “is an
exercise of sovereign power which cannot be challenged, controlled,
or, interfered with by municipal courts. Its sanction, is not that of
Jaw but that of sovereign power, and whatever it be, municipal courts
must accept it, as it is, without guestion.” 8 Similarly the right ‘to
exercise Paramountcy could not be determined by the municipal
courts, Its sanction was Paramountcy itself. It is immaterial whether
the Crown exercised its Paramountcy as acts OL Prerogative or
acts of State, because both are nof{ pormally justiciable.

The three fields wherein the Crown exercised its Paramountcy -
are (1) Esxternal Affairs, ( 2) Defence and Protection, and {3 )
Intervention. On accepting British Paramountcy the Indian States
surrendered all powers concerning external affairs such as negoti--
ation, legation, and diplomatic intercourse, including interstatal.

1, Vide p. 104 supra;
2, Wade and Phillips, Constitutional Law, p. 166 ;
; I'3?= Salaman Vs Secretary of State, 1. K. B, (1906), 639 ;

Far '



EXERCISE OF PARAMOUNTCY 175

«communication. It was the Crown which represented tbem in al}
-such matters. It also undertook fo fulfil the pre-Paramountcy
treaties of the States with foreign powers} A corresponding right
was ‘exercised by the Crown to'secure due dischatge of certain
international obligations by the State, such as the surrender of
fugitive offenders, suppression of objectionable practices like slave
trade, and abolition of immoral traffic in women and children,
The Crown assumed the responsibility of ensuring justice to
foreign subjects while in the States and compelled the States to
pay compenSation to them in cases of injury caused to thems

Paramountcy expressed itself most eloquently in the form of
intervention. In international law *‘ the checking of sovereignty by
-the exterior action of sovereignty is known as intervention. "' But
the princlples on which this right was exercised by the Paramount
Power are different from those which regulate the cases of intervention
by fellow States under international Jaw. A question suggests itsef,
“Was the right of intervention a source of Paramountcy’ or was it
wice versa? Paramountcy conferred exténsive powers on the Crown.
It gave it the right to intervene wbere and how it pleased—" to
compel a prince to carry out general reform, to enforce a particular
command, to secure the redress of a particular grievance, to send
away favourites, to curb extravagance, to effect a change of ministers;
and even to compel an abdication. ” ' These powers were part of
Paramountcy; many of them -are not traceable to any treaty or
engagement. Can it be said that they were inherent in Paramountcy 7
Or should we accept the other view that extensive intervention ‘under
varying circumstances resulted in the accrual of these rigbt in favour
of the Paramount Power ? Both have equal claim for acceptance.

That the Paramount Power had inherent rights .of intetventior_;
can be seen from the reservation clauses in' many treaties and sanadss
In his Minute dated 30th April 1860 Lord Canning bad, in tmmistad
kable terms, stated that * nothing will debar the Government of India

1, Stowell, Iﬂtemational_Law, p. viii
2. Schister'and Wint, India ‘and Democracy, p. 127,
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1Y

from stepping in to set right serious abuses in a native Gowernment
In l:ns !etter to the leam Lord Reading mentioned * Impenal mtrests
ns one of the grounds of mtetventmn He said, “the right of the Brmsh
Government to intervene in the internal affairs of Indian States is
another. instance. of the consequences necessarily mvolved in the
gupremacy of the Bntlsh Crown.” It is true that in several lreatles—

there are some promises of non-interference. Thig does not mean
that they are absolute assurances. “It seems....:.that whatever sing}e
expressions and clauses may be extracted from Indian trealies in
favour of, the absolute right of the protected sovereigns to governas,
they please, the treaties and the parties who signed:or ratified them.
bave persisiently upbeld the view that under well-understood but
undefined conditions the British' Government has a right of inter-
ference.”? Thus the Paramount. Power had its rights of :intervention:
gecured by its own Paramountcy.

We have seen how the Fast.India Company, sluck to a la:ssez*
Jaire policy durmg the regimes of Lord Clwe Warren. Hastmgs. and,
Lord Qo;r_xyyalhs. It was the Marquls -of Wellesley who advocatEd
jnterventjon. This was a necessary consequence of his treat:es of
subsidiary alliance. But bis interferences in the internal aﬁa:rs oi the
Indian States cannot strictly be cailed interventions by the Paramount
Power.in the exerase of its Paramountcy, for British Paramountcy
dates from a later period, Lord Hastings was not in favour of
interyentions. 1tis. 'only from the Govemor—Generalsh:p of Lord"
William Bentinck. that we notice. the frequent exercise of lbls nght
‘We may say that throughout,its dealings with the Indian Stat°s lhe
East, India Company adhered to a policy of: non-intervention, almost
consistently, till the advent of Bentinck: Lord Bentinck realised the
futility of pursuing the old policy and actually reversed it. The
treatiés of the'Pririces could ‘ot help them much against the active
exercisé of the right of iotervention.. Successive: Viceroys made a,
fairly liberal use of this weapon. They found new causes-or éxcuses.
for furthef inroads: The most ‘impoitant ones were those for the.
benefit of the * Prince, his State, or Iadia.’

1. Lee:Warner, The. Najn.e States of Iﬂdm p. 290

By
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But Paramountcy was exercised for other ends also. These
other ends were ‘imperial* omes. ‘But nslong as these were not
inconsistent with the interests of the State, or the Prince, or India
as a whole, the -exercise of the right of interference could be
justified, but not so when they were clearly repugnant to the inte:
rests of the State or India. Further, the interests of the State were
oot always identical with the interests of the Prince. Wajid Khan
makes out acase against the exercise of Paramountcy for the
attainmenment of aims other than imperial. He complains: ‘ So
long as the power is utilised for the attainment of Imperial aims,
as for example, security and defence, it can very well be appreci-
ated; " aod he goes on, * but when it is made to serve interests
other than Imperial, the position becomes _indefensible.‘"‘ Does be
mean that Paramountcy could not be used for the purposes of
promoting the well-being of the States and the welfare of their
people? All-India interests and Imperial interests are not convert-
ible. A clash between the interests of the States and the
interests of India at large was also possible. Were the latter to be
sacrificed in favour of the former ¢ It is really strange that the
exercise of Paramountcy should have been -urgsd to be confined to
the ‘ attainment of Imperial aims °, and that there should be a sort of
an insinuation made that its employment otherwise, for example in
the interests of India as a whole, or on bebalf of the people of the
States, wag an abuse of power. Else, what is the inference when it is
Baid that the position would be indefensible if it was made to serve
interests other than Imperial ?

The Paramount Power exercised its rights of intervention on
several grounds. It did not pay any scrupulous regard to the treaty
rights of Princes. There are many treaties wherein the Princes were
promised full freedom in their internal affairs. But-it was politically
jmpossible for the East India Company to respect the very letter of
the treaties. Ibntervention often meant violation of a pledge. There
is a reluctant admission on the part of the Government about its

1. Wajid Khan, Financial Problems of Indian States, p. 10,
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policy of intervention. At the same time it makas a claim in support
of its policy. “Intervention has not been employed in wanton disregard
of treaty obligations *, says the Moniford Report. The term ‘wanton’
is significant. It is an extenuatipg adjective; for the British
Government does not conceal the fact of its having disregarded treaty
obligations. It only pleads that it did not do so wantonly.

Whether wantonly or not, the Paramount Power exercised its
right of intervention of a general nature common to all the States,
distingirishable from those *' special or limited rights of intervention
peculiar to certain States and which rest on special treaty or usage.” !
These general rights were {1) To recognise and regulate successions;
{2) To prevent dismemberment of the State; (3) To suppress
rebellion ; (4) To prevent gross misrule ; {5) To check immoral and
inhuman practices; (6) To secure religious toleration.” There were
interferences for the economic good of India as a whole, as well as
in the exercise of extra-territorial jurisdiction in respect of European
British subjects, Cantonments, Railway lands etc,

The Paramount Power claimed a right to settle all cases of
succession. Sen coptends that ‘“the right ‘to setile disputed
successions may ne doubt in certain cases accrue to the Crown, but
in all such cases the right arises from express provisions of the
treaties and engagements or by necessary implications of such
provisions; in no case can the right be founded op the extent and
pature of Paramountcy.” 3 It was in the Manipur case that the
following principle was enunciated: ‘‘ It is admittedly the right and
duty of Government to setile successions in the protected States of
India gemerally......Every succession must be recognised by the
British Government and no succession is valid until recognition has
been given. ” ¥ Lord Reading claimed the same right' when he
wrote to the Nizam thus: " No succession to the Masnad of
Hyderabad is valid unless it is recognised by His Majesty the King-

1& 2. Lee-Warner, pp. 273-274 ;
3. Sen, op. cid. p- 159;
4. Mukerjt, Indian Constitutiongl Documents, 1, 588;
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Emperer; and......the British Government is the only arbiter in cases
of disputed successions. "' Lee.-Warner says that the existence and
exercise of this right long before 1858 “ was certainly recognised by
all subordinate States under the Mughal and Mabratta rules.”?
Keith justifies it : * Tbe Crown could always claim the rights of the
Emperor whose approval had been regularly scught and paid for even
in the days of his decline, as by _the Nizam in 1803.”?

One of Tupper's three cardinal principles of Paramountcy
was the ' preservation of the autonomy of the -feudatory States”.
By autonomy is meant not so much the sovereignty of the State as
just a perpetuation of its status as a separate entity on the principle
“once a Native State, always a :Native State.” The motives
underlying tbis solicitude have been far from altruistic. The
integrity of the States was all along scrupulously safeguarded.
‘No Ruler was allowed to bequeath or transfer infer vivos any
porfion of his fterritory. Heavy incumbrances on the States in
the form of charges or mortgages were prohibited. In some cases
the administration was kept under direct control. ' Owing to finan-
cial embarassment in [871 the Udaipur State was placed under the
direct superintendence of the Political Agent and the Maharaja was
given......an allowance”* Similarly the Goveroment of lpdia
intervened in regard to Kotah when it was in pecuniary embarass-
ment.b Sirohi State was taken under the direct management of the
Government of India in 1854 under like circumstances ; ¢ similarly
Dewas ( Senior } in 1875.7

The evil consequences of partition of State territories as well ag
their alienations are obvious- Kathiawar is an exceptionally good
example of what division of State territory into metes -and bounds
among a number of beirs leads to. We see little fragments of

:‘-I-F.WNH

Butler Report, Appendix iii;

T.ee-Warner, op. cif. 312;

Keith, A Constitutional History of India p. 215

Aitch, Vol.iif, p. 14; 5. lbid, iii, p..26%; 6. iil, p. 151;
Ibid, iv, 248;
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territory littered throughout the peninsula, The rule against partition
of State land s defensible ; it is not private property. It is res extra
commercium. The principle of protecting a State from dismember-
ment involves a restriction against alienation of State tecritory,
even if it be for service repdered by the intended alienee. ¥olhapur
State was brought upder this restriction, although temporarily,
in 1862.' Again, earlier, the ruler of Suket was granted a sanad
in these terms: " The Rajan shall not alienate any portion of the
lands o the said territory without the knowledre and consent
of the British Government, nor trapsfer it by way of mortgage.™
Rulers were not allowed to acquire land, by purchase- or otherwise,
from other States. There are restrictions regarding their acqui-
sition of real property in other States. Further, to obviate
jurisQictional complications involved if they should become pro-
prietors of properties in British India in their capacity as Rulers,
they were not, asa general rule, allowed to purchase immovabld
properties there.

The Paramount Power exercised its right of intervention in the
interests of the States, for purposes of suppressing rebellion or
ingurrection. ' The first. condition anpexed to interference for tha
maintenance of order is the request of the state for aid, and proof
of the need for such intervention......A second conditign is annexed
1o ipterference that the British arbitration or aid, when once invoked
or grantéa, must o8 acceptéa’dy e Tung” colér” wiitiour conaition
or limitation.” 3 In 1870, by seeking British help against some
rebellions nobles, the Maharaja of Alwar actually invited trouble cn
himsslf. “ He was deprived of power because thefe:was discontent
amongst his subjects caused by his extravagance.’*  Similarly
when the Nawab of Cambay applied for military assislance to curb
a riotous mob, conditions were imposed on him in these terms :
(1)} torespect and maintain all titles and claims and all settle-
ments of land revenue ; {2} to seek and follow the advice of the

1. Aitch, vii, 216; 2. 1bid, viii, 394
3. Lee-Warper, p. 289 ; 4, Aitch., i, 316
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‘Bombay Government with reference ta number {1); (3 ) to submit
an accurate report of the administration every year in the prescribed
form; (4) toconform at all times to such advice as the Govern-
meat of Bombay may offer in regard to any objects conpected with
4be advancement of his interest and the happiness of his subjects ;
(5) Not to remove the Dewan without the sanction of the Bombay
Goveroment.” This is an illustration of Paramountcy serving as the
source of a treaty. But the Paramount. Power would not interveoe
to supptess any rebellion against a Ruler when it was Provoked by
the misconduct of the fatter. It refused to suppress a revolt of
an oppressed people. © The British Government * says a despatch,
““have the paramount obligation....., of protecting the people of
India from oppression.” *

The fourth consideration for intervention was the prevention of
* gross mistule.” This was rendered necessary as a result of the
exercise of Paramountcy against the people in cases of their revolt.
‘When the Princes were promised protection against popular agitation,
there had to be a corresponding right exercised by the Paramount
Power for the bepefit of the subjects. ** The right of the British
Governtent ta intervene in the internal affairs of Indian States is
another of the consequences necessarily involved in the supremacy of-
the British Crown...... The ioternal no less than the exterval security
which the ruling Princes enjoy, is due, ultimately, to the protecting
power of the British Government, and. where imperial interests are
‘concerned, or the general welfare of a people of a State is sericusly
‘and grievously affected by the action of the Government of the State,
it ig with the Paramount Power that the ultimate responsibility of
taking remedial action, if necessary, must lie." * Some cases of
? Gagrant misgovernment * were drastically dealt with and deterrent
punishment meted out ta the guilty Princes.

Where “tbere is gross misrule, the right, or the duty, of
intervention arises, notwithstanding apy pledges of unconcem ‘or

1. Altch., vii, 33. o
2, Tupper. op. cit: p. 1%
3. Sydney Lee, Hing Edward vii, Vol ii, 363
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* absolute rule " which trealies may contain.”! It was also-
maintained that * intervention,.....has only been accorded where the-
circumstances were exceptionally grave, and misgovernment botb-
long continued and gross.”? Sem credits Lord Dalhousie with'
having admitted that  the only case in which the British Government™
were legally competent to intervene in the internal affairs of the State
of Hyderabad was when the effect of mis-government was felt beyond
the boundaries of the Hyderabad State, and the safety of British
India was placed in doubt.” ® He quotes the following words of
Dathousie : “So long as the alleged evils of His Highness * Government
are confined within its limits, and affect only his subjects, the
Government of India must observe religiously the obligations of its
own good faith *’ 3 But thereis a significant clause in the same-
passage. The Government of.India * bas no right to enter upon a
system of direct interference......which is unsought by the people” 2
of the States. When therefore intervention was sought by subjects.
sufferig under a Ruler, there could be Do+ Texcuse for mnot
exercising the right of ioterposition. This is ap answer to Sen as-
well as to Julian Palmer who says: * The Paramount Power has no
power to interfere in the internal administration of a State even when-
by misgovernment absolute chaos has been introduced in the
adminisiration of the State."™ * TFurther, Dalhousie’'s opipioc om
intervention cannot be accepled as the normal view of the Paramount
Power. He was for a policy of unconcern. He wag more an-
annexafionist than an interventionist. 1t he had advocated intervention
it would have gone entirely against his grain, He was not keen on-
corrective interference.

There are numerous instances of interventionto end ' gross.
misrule *. But it was not always necessary that there should bave
been ‘ long continued, gross misrule!’, to warrant intervention. That
the Crown could interfere in case aat only of misfeasaace of a serious
nature, but also in cases of non-feasance, can.be seen from a recent-

1. & 2. Lee-Warner, op. cit. p. 291 212,
3. Sen, op.cit. p.161:
4" Julizn Palmer, op. ¢it. p. 90,
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-instance, The Maharana of Udaipur, whose treaty gave him
complete zutonomy in domestic matters, was forced to ahdicate,
not on account of misrule but on the charge of ‘no-rule’. His
was not a case of positive mis-government. It was on the following
_grounds that intervention took place; “ that education in the State
was quite backward ; that roads and irrigation were neglected; that
currency was not stabilised ; that there were disputes between the
State and the Thakurs ; that criminal trials were dilatory ; that subor-
dinate officials were low paid; that the central hospital was out of
date and that the dispensaries in the Staté were too few.”* 1In fact
the State could as well have been annexed for being ‘out of date.’
The grievances or complaints read like a formidable charge-sheet.
-Could there be a more exbaustive list of the grounds of intervention ?

Intervention had to be resorted to in many cases to put an end
‘to ‘ barbarous practices such as safi, or infanticide, or to suppress
torture and barbarous punishment.’ > Some Rulers had undertzken to
carry out certain social reforms and abolish social abuses. The Rao
.of Cutch had undertaken to “ abolish the practice of infanticide, and
to join beartily with the Company in abolishing the custom generally
known through the Bhayads of Kutch.””3 The Rulers of Nabha,
Jind and Patiala, bad engaged to prohibit ‘suttee, slavery, female
infanticide ” 4 etc. Intervention on the score of suppressing these evils
and others of a like pature, was resorted 1o even when treaties were
silent as to the Rulers ’ obligations concerning their abolition. Cases
dealing with the Government's intervention under ‘this category
belong more to the social history of India than to Paramountcy
proper. The point to be noted is that in the name of justice and
-equity, the Paramount Power greatly extended its intervenient rights.

The Paramount Power intervened to secure religious toleration
.also. ‘The Maharaja of Jodbpur was made to undertake that

Latthe, Problems of Indian States, p. 32,
Indian States Commitiee Report, para 53;
Aitch. vii, 788;

Aitch.,. vili, 200 ;

bali S S
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“ tytanny or oppression shall not be suffered towards any person.
He agreed to the following effect: * No interference shall be:
exercised in regard to six sects of religionists.”' The Paramount
Power showed special solicitude for Christian missionaries. When
the Mabaraja of Indore claimed a right to enforce certain regulations
against the Canadian Missionaries, '‘ Lord Ripon informed His
Highness that he could not permit them to be interfered with * in the
exercise of personal and religious freedom.” Itis true that in this
case the Missioparies were British subjects, but the immunity against
persecution was claimed not only for themselves but for their converts
and dependapts.” ? Toleration to facilitate proselytisation! Lord
Minte's criticism of the Missionaries and their work, as early asin
the year 1807, is refreshingly frank: ““ The sole effect of their
effort was not to convert, but to aliepate the professors of
both religions prevalent amongst the natives of this country...... :
Read the miserable stuff addressed to the 1I-li_::n:'lus, in which the
pages are filled with hell fire, denoun;':_e‘d_r against a whole race
of men for believing in the religion which they were taught by
their fathers and mothers.”3 The motive underlying conversion,
to promote which the Company laboured hard under the mask of
religious toleration, is evident from Minto's statement : *“Ido not
think we should be justified in refusing the dispensation of the
Christian revelation to this great country for our interest or
secutity, but Iam not equally ready to sacrifice the great inte-
rests which are coofided to me,” %

Tt is said that ' other rights of interference are in special cases
secuted by Treaty.”® Lee:Warner regards that the geperal right:
of intervention was confined to the five instances mentioned above.
It does not follow that where there was no special power
to intervene under a treaty aond where the occasion did not
come under any of the five cases warranting general rights of"

1 Aitch., iii, 16?5

2. Lee-Warnper, p. 296,

3. & 4. Ramsay Muir, The Making of British India, p. p. 252,
5. .Lee--Warner, Protected Prinices of India, P 297,
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interference; the Paramount Power was obliged to femain zloof.
Latterly there were occasions for inevitable intervention which could
not bave been anticipafed either when ‘tbe varlous trealies were
concluded ¢r when Lee-Warner made his list of subjects wherein
independenily of ureaties the Paramount Power was bound and
entitled to step in. “* There are limitations to the policy of non-inter+
ference. Even in the great homogencus States their interests impinge
on those of Brifish India.  Trunk railways often traverse
their territories; thé telegraphs and posts are interiocked ;
the currency policy of the Government materially affects their
wélfare. Moré recently there has arisen the competition of
ports’ in the maritime Stafes with those in British India. An
additional complicaiion was raised when British India deserted the
fiscal practice of tariffs for'revenue purposes and embarked op a
policy of disctiminating pfotection.”® Again, * Pritish India was
fast becoming protectionist, and the teriff wall was growiog higher
every year. To suggest that the Paramount Powér took into consi-
deration the interests of the States before yielding to the pressure of
the Indien Legislature en this issue would be to give expression to
an ipexactitude. To affirm that the States were individually or
collectively conenlted on the subject, is to indulge in a cruel
cynicism.”®  Although, these are malters pertaining to economics.
and commerce, it can be seen how the Paramount Power exercised
rights adversely affecting the States without any treaty or agreement.
Tailway, pbstal, and telegraphic matters, were partly governed hy
treaties ; where there were no agreements, action was first taken and
an agreement was subsequently entered into.

The Indian States Committee etated that “The Paramount Power
-will also iotervene if the ruler, though not guilty of misrule, bas been
guilty of disloyalty or has committed or been a party to a serious
crime.” The Gaikwar of Baroda was tried for disloyalty, by & gpecial
commission. The Ruler of Manipur was punished on the charge of

1. Reéd.and Cadell, India,'p. 52;
2. A, Krishnaswamy, The New Constitution of India, p. 18
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murder .of British officers, The Ruler of Bbaratpur was deposed
2s be had killed one of hias private servants.! Abdication was the
penalty which the Holkar had to :pay for bis complicity in the
Bawla murder. Tbe Nawab of Tonk was deposed under similar
circumstances.” The Rulers of Jhabua® and Porbunder ¢ had to
suffer Joss of rank and powers on the ground of cruel conduct.

The Paramount Power often intervened on bebalf of Feudato-
ries of the Princes against the latters’ encroachments. In 1862
the Meharaja of Kolhapur was made toexecute a treaty to the
effect that he would * follow the advice... ... of the Political
Oﬂicer and respect the jurisdiction of his subol:dmate Jagirdars, 5

Resnduary |ur:=d|ct:on over the Feudatary Iagtrdars was vested in
the Resident till very recently. The Feudatories of Kashmir were
directly placed ynder the control of the Resident. The Paramount
Power mtervened to save the Gu;erat and Kathiawar Feudatories
of the Gaikwad from his annual harvest- ume‘jrlams "'

Y

The Paramount Power does not seem to have given sufficient
beed to the interests of the people of the States' in matters of
intervention. The Butler Committee boast of the fnfrequency of
interventions : They say: “Ip......ten years......only eighteen cages.
No bad record this”™ But where is the record of the Crown's
refusal to intervene, unmindful of the ‘legitimate prievances of
the States” people ?

r

1. Aiteh. II, 263; 2. tbid, I1,.327; 3. fbid, 1V, 475:
4 dbid, V1, 991% 7 55 «dbid, N1, 2165 6 ibid, VI, 360.
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Locus and Nexus of Paramountey.

The Paramount Power was * the Crown acting through the
‘Secretary of State for India and the Governor-General in Council whé
were responsible to the Patliathent of Great Britain.”' Here what
does who stand for ? Does it include ““the Crown”'? All the
rights of the Paramount Power were cxercised by the Goverpor-
Geperal who was ‘regpopsible to the British Parliament. The
Government of India acted under the control of the Secretary of
State. It acled on behalf of the Crown, and was answerable to
Parliament. Was not tbe Crown, as the Paramount Power, responsiblé
to Parliament, when its secretary, the Secretary of State for lndia, and
its agent, the Governor-General in Council, were? Was the
Government of India responsible to Parliament without being
responsible to its p;incipal. the Crown ? Or was it responsibie to
both ¥ 1f Paramountcy was the indivisible authority of the Crown over
the Indian States, it is hard to reconcile the Crown’s irresponeibility’
with the responsibility of the Government of India, to Parliament,
in respect of one and the same thing. Either Paramountey lay
within the ambit of Parliamentary regufation so that the Crown aito,
as Paramount Power, was answerable to Parliament, or, the
Crown in respect of ijts Paramountcy, was not amenable to
Parliamentary control. If the latter proposition is accepted, the
_non-responsibility of the Crown to Parliament and the responsibilitv
of the Crown’s agents to the same, appear paradoxical.

The Crown cannot be at one and the same time sovereign and
non-sovereign. In respect of Indian Statss it was not a sovereign, but
a Paramount Power. Could this Paramount Power be non-sovereign
vis a vis the Indian States, and sovereign #is a vis Parliament?
Really spezking: the ' Crown is not the legal soversign......The
executive i3 not the Sovereign.”® The Crown is not the

1. Butler Cornmittee Rpt, 18.
2. Buckland, Reflections on Jurisprudence, p. 108;
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“uncommanded commander '  How could a non-sovereign Crown
be the uitimate seat of Paramountcy ? Just in respect of Paramountcy
could the Crown, as the Paramount Power, be considered as a
Sovereign Paramount Power 7 According to the learned counsel for
the Princes, the Crown as Paramount Power, was '* the head of the
executive Government of the United Kingdom under the constitutional
control of the British Pasliament.”% There is an admission of its
subordination to Parliament. Is it possible to say that the Crown,
in its capacity as Paramount Power, was sovereign, and that in its
capacity as Sovereign of British India, non-sovereign? The Princes
never accepted the Crown as sovereign, As their spokesman puts it,

* Paramountcy of the British Crown is essentially and fundamentally
different from its soveremnty in India......Paramountcy......ie #of &
necessary incident of the sovereignty of the Crown™® When the
Crown was responsible to Parliament even when it was sovereign
{ not Savere;gn ) in the. executive sphere, how could it have been
independent of Parhament in mpectwpf ita Paxamountcy. which is
not full-sovereign authority. Therefore, Parhament was the ultimale
Paramount Power.

it was all along the Government of India which exercised Para;
mountcy rights. 1t the Crown was the final authority in matters
pertaining to its Paramountcy, was it so as the King of the
United Kingdom or as the Emperor of India? The admissicg
of the Princes’ counsel that the Crown, as Paramount Power,
was upder the constitutional control of the British Pacliament, is
qualified to some extent. They spéak of the Crown, the Paramount
Power, “ as the head of the executive government of the United
Kingdom.” This wmakes it appear that the Crown, as Emperor of
India, or in its dual capacity as King.Emperor, was not the Para-
mount Power. Do the assumption by the Queen of the Imperial
Title in 1877 under the Royal Titles Act, and the declaration of the
Crown’s suzerainty by the Interpretation Act of {889, mean nothing ?
It would be strapge if the Crown should be treated as having acied
as Emperor or Empress towards British India enly, and as King or.

1. Opiaion, 7 (i}; 2. Sen, op. cit, p, 156,
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«Queen towards the States which came within the compass of “India.""?
Therefore, the term * Crown,” for purpozes of determining the locus
-of Paramountcy, means the Crown ss sovereign of India, but not in
[ty composite character 2z King-Emperor, and much less in ite
domestic capacity as King of the United Kingdom.

The Government of {ndia was more. than 3 mere agent of the
Crown. Powers of Paramountcy were acquired by it in its dealings
with the Indian Princes, withous reference to the Crown. It was the
-$smediate Paramount Power. To contemplate two ParamountPowers,
ultimate atd immediate, may appear gqueer. But the Government
.of India was not just » chapnel or medium of Paramovntcy. 1t was
&n inlermediate avthority between the Crown and the Indian States.

The word ‘ Crown® does not sigpify the buman pereonality of
‘His Majesty the King. Itis an impersopal institution, & corporation
sole, acting through ita accredited xepresentatives. The Indiap
Princea made capital of their personal loyalty to the King-Emperor.
Bot Paramounicy demanded something more than personal senti-
‘ments. The duty of thé Princes was the unswerving ' loyalty of
-allegiance ’ to the Crown. It meant ot only a personal attachment,
‘hut also, and essentially, “ an abiding loyalty to the Theone.”® I
the Paramount Power had insisted on mere Joyalty, it would pot bave
-80 effectively conveyed the meaning of the abligation. * Allegiance *
-is a more expressive word. Jt stands for a duty of obedience. It
includes Joyaity too. In law ' allegiance * will mean a duty which js
-jmperative @ud not towards a private individnal., ‘Crownm’ is aot just
.a figure of speach, a metonymy, signifying the King in his person.
The Princes ' duty ot allegiance was to the Crown a3 a legal entity.

Was the Government of India the Paramount Power? The
-view advanced by the Princes may-be ezamined. According to
ouve af their supporters, “ This Paramousntcy is aat that of the
Government of India, but of the Crown, and that by a persona,
the Governor.General- that presides not aver the Government of

1. Intérpretation Act, 52 & 33, Vict, c. 63, Sn. 18 (5},
2. Cundappa, ob. cit. 23.
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India, but over the Crown’s relationship with the States.”! The
author ‘must be thanked for not having desctibed the pér;ona:
as the Viceroy, which could naturally be expectéd from one taking
such a stand. This theory is fallacious. Paramountcy was exerci-
sed by the Governor-General in Council, not'by the Governior-Gene--
ral. In actual practice it was the Governor-General who wasin
charge of the States’ portfolio. But this makes little constitutionail
difference. Then there'is Palmer * locating the Paramount Power
as the King of Eugland "% He considers the Government of India-
as just an agent which acted on behalf of the Crown. Palmer's:
view is Jess defensible than the view of thase who speak, not of"
the * King of England *, but of the British Crown, as the Paramount
Power. The latter term is more comprehensive and less defective.
The correct description of the Paramount Power would be the
* Crown as Sovereign of British India *.

It is because the Governor-General personally dealt with the
States that the Indian Princes claimed that the Crown. as King of
England, was the Paramount Power. The Governor General was-
more the representative of the King-Emperor than of the ngw merely.
The British Crown functioned through the Governor-General in-
Council throughout lndia. Because the Governor-General individually
presided over the Political Department, it does not follow that be was
the King's personal representative in respect of the States, He was.
the Governor-Genera) of the whole of. India. ** Were the States part
of the Crown's Kingdom to say that to them the Crown represenied.
the King of England? ” ¥ Clearly not. The doctrine of the
dmsnb:llty of the Crown has been established for many years past; It
had its genesis in the foreign policy of the Crown since 1912.4 We
may, with Tennyson, say, it “fulfils itself in many ways.” Its
manifestation as King-Emperor corresponded to its authority over-
two distinct parts of the British Empire—including the Indian States..

—_

MacMuun, The Indian States and Princes, p, 163,
Ibid, 433;.

3. Keith; The King and the Imperial-Crown, p. 438;

~ Ibid, 433;

M



Locus aND .NEXuS oF PARAMOUNTCY 191

‘The Crown was the Emperor of India. This “Crown”, with reference
to India, reveals plurality in its upity. 1t was enidowed with two
distinct attribotes, Sovereignly in British India and Paramountcy
over the Indian States. The Paramount Power, therefore, was not the
Crown as King of the United Kingdom, but the Crown as Emperor of
India. Else the Imperial title pompously- proclaimed by the
Government of Indja and warmly weicomed by the Princes, would be
.meaningless,

The Princes' tried to establish that they had nothing to do
with the Governor-General in his capacity as the executive head
of the Government of India. * In' the administrative fabric, the
States deal with the Viceroy as the King’s vice-regent, not with
the Govérnor-General in Council, the fount of autbority in India on
al) other questions, The Viceroy is his own Minister for political
affaire.””! It has been pointed out that *“:at all evetits, in‘all official
communications, Government’s decisions; communicated to the
States come in the name of His Excellency ‘the Viceroy and not in
the name of the Governor-General in Council.”? A statement made
in Parliament by the Secretary of State during’the course of a debate
on India, will serve as a reply to this atguthent. It was stated that
* *Viceroy” is a term which has'oever leen .used in‘a Statite or in.
the Warrant of appointment’; it is a term of courtesy not of law.”.3:
Queen Victoria uszed the term with reference to-Lord Canning as
“ QOur Viceroy and Governor-General.” Y Canning was in a sense’
“Viceroy,” as he wag the representative of the Queen in India. But
this does not' mean that be had two persopalities. He was the
* Viceroy* or Queen's represenitative for the whole of'India. This:
does not warrant a conclusion that the Governor-General, for purposes’
of the Indiap States, was just a Viceroy.

The following passages from two authoritative exponents of
the cubject are instructive. In his ** Indian Studies ™ Sir O'Moore,

1. Reed and Cadell, Iridia - The New Phase, p. 55;

‘2. Haksar, The Indian States and Federation, p.'12;
3., Parliamentary Debates, vol. 298, col, 255-251.

4, Proclamation
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Creagh says : “1 do not know what under the Englishs
‘Constitution a Viceroy is. The term, as it tefers to the-
Governor-General of India, originated in the Proclamation of
1858. Its use facilitated the practice of the Governor-General
acting under instructions of the Secretary of State without his
Council.” Similar observations are made by Sir William Hunter in
the Imperial Gazetteer, * The designation Viceroy; although most
frequently used in ordinary Parlance, has no statutory authority and
has never been employed by the British parliament...... The title......
appears to be one of ceremony which may mest appropriately be used
in connection with the State and social functions of the Sovereign's
representative ; for the Governor-General is the sole representative-
of tbe, Crown in India. ” * The Crown acted through the Governor-
General; alone, never through avy distinct ‘ Viceroy ".

When the extreme step of deposition of a Prince in 'cases of
flagrant misdemeanour or crime was taken, the, authority who did.
this was the Governor-Geperal. Commenting on Curzon’s claim-
that he exercised prerogative powers as Viceroy, Mbntmorency 88YS ot
“The view that he acted as Viceroy exercising a prerogative of the-
Paramount Power, and that be would assign to the Secretary of State;
for India the comparatively unimportant role ol somebody. to be*
constlted, does- mot fit in with the constitutional position that.
action’ in such a'case would be taken by the Governor-Geperal in:
Council; and not the Viceroy.”! That the term Viceroy has no~
lega) connotation is pointed out thus: *‘ It is perhaps, an indication-
of status, rather thao a term of law.,,,.. In law and in practice, the
Crown always dealt with the States throughs the medium.
of -the Governor-Genera]l in Council and not, that of Viceroy..
The fact that every Governor-General invariably beld the,
Foreign and Political portfolios did not legally differentiate
him in that regard fromi any member of his executive
council. All decisiofis in respect of States tan in the name of the
Governor-General in Council” * Till April 1937 the Governor-General:
in Council was the agent of the Crown, and not the Viceroy.

1. Montmorency, Indian States and Indian Federation. p. 65.
2. Ibid.
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If it iz accepted that it 'was the Government of India which was
the agent of the Crown, as distinguished from the Viceroy whose
existence was never recognised by Jaw, the alleged ' direct relations '
of the Princes with the Crown can easily be proved to be untenable:
Throughout the two hundred years of Indo-British relations, the
Indian Princes had nothing'to do with the British Crown ‘ personally !
or ‘directly.’ In the Company era, they were dealing with the
Company’s Government of India, -and in the Crown era, with the
Crown’s Government of India. 1In no treaty is the British- Crown a
party ; nor was any treaty concluded wherein the Crcown may be
regarded as an undisclosed principal. Inany case the relations were
all through with the Government of India.

The status of the Fast India Company needs examination, It
was with the Company that the Indian Princes entered into politicai
relations. Did they become the * subordinate allies* or * feudatories *
of the British Crown through the Company, or of the Company itself 2
Did either the Company or the Princes purport to treat the Crown as
a party? Was there any legal bar for the Company to deal with the
States in its own right without reference to the Crown, or wag there
apy reservation in any of the treaties requiring the ratification of the
Crown? Did the Crown's control over the Company mean that who-
ever dealt with the latter, dealt with the, former ?' At any rate, were
the relations, granting that they were with the Crown, direct ?
Assuming ihat {thé Company was just a2n agent of tbe Crown, did this
T o ke wverigeny i Tedia vie @ vis the Todian Reires?

Raghubir Singh examines thetheory of direct relations from the
point of view of the Princes. Heé fraces the various stages through
which this claim was advancéd, beginning with tbe letter of Sir Tukoji-
rao Holkar. The Ruler of Indore wrote to the British Government
thus : “ It is necessary to invite full attention to the basic truth that
His Highness' trealy relations are with the British Government
maintained in India by His Excellency the Viceroy as the representa-
tive of His Majesty.”! To call the Government of India one with

1, Raghubir Singh, op. cil, pp. 167-170.
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which.no treaty relations were established, and to say that such
relations were established with ‘ the British Government maintained
in India’ is to disclose ignorance of bhistory and law. If is the
Government of British India and pot a °*British Government
maintained in India * that the lawyers know of. ''It is one thing to
.say that the relations are with the British Government” (not
'maintained in India’ ) says apother writer. “ But”, he adds, “ it
is wrong, onthat account, to maintain tbat they are independent of
the Government of India. " " ln the opinion of Keith, “ The relations
of the Native States, however conducted, are essentially relations with
the British Crown and not with the Indian Government.”? But what
was this Crown? It was not the King of England in this context.
It was the Crown in its right of India, The British Crown may
symbolise or represent Tmperial unity in international affairs; but its
constitutional plurality must be recognised. As pointed out by Evatt,
‘" all the prercgatives of the Crown in relation to South Africa are
capable of being distinguished and separated from those in relation
either to the United Kingdom, or to the rest of the Empire, or to
other self-governing Dominions. ” ?  The Princes spoke of personal
rvelations alsn. When the relations were with the Governor.Geueral
in Council, how could they be in any sense ‘personal ',  Assuming
that they were with the Crown, no persona) element was invoived.
Personal regard for the King-Emperor is not the same as allegiance
to the Crown. ‘ The Counsel for the Princes refer to ‘' mutual
faith and personal loyalty ' as required by Paramountcy obligations.
They regard the position of the Crown in ifs contracts with the
States *' as comparable to contracts in. municipal law made in reliance
on the personal, capacity and characteristica of one party.” ¢ The
Indian States Committee .onlv say that * the treaties, engagements,
and sanads bave -been made with. the, Crown.” They do not say
anything regarding 'personal" relationship, The Princes’ counsel

1. Kulkarni, Irndian States, p. 66

2. Congtitution, Adminisiration, and Laws. of the Britisk
Empire, p. 250;

3. Evatt, The King and His Dominion Governors, p. 313 ;

Couasels” Opinion, para 7.

e
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too did rot say that the pexus was personal. They beld that in
resembled one.

The relationship was with the Government of India and it was
real, “The treaties do not create a mere personal right or obligation, but
irnpose obligations ‘on the rulers for the time being of Indian Statee;
in favour of the authorities for the time being of the Government
of India.” ' The writer goes further. “Ouae provision which clinckes
the matter beyond dcubt is the provision in section 20, clause 2, of
the Government of India Act (1915 ), according to which’ the
revenues of India include all tributes in respect of any territories which
would bave-been receivable by, or in the name of, the East India
Company, if the Government of I[ndia Act of 1858 had pot beéq
passed.” He concludes; "' There is no clearer proof of subordination
to, or of the npexus with, the Government of India than the
payment of the tribute.”? While criticising the theory of direct
relations, Ruthnaswamy refers to the legal flaws in it. * The
Indian Princes and their advisers have bepun to press into their
service the theory that their treaties......were .entered into with
the Crown,.....Whatever political reasons there may be for this
demarche, it would be difficult to find constitutional justification for
it" 3 But this next argument lacks force. * The treaties have always
been put into execution by the representative of the .Crown in
India.” ? The Princes never disputed this; nor is the fact of “‘putting
into execution " in any way 8 test to be appled. Who executed
the treaties 7 Were they direct, persopal, and thus non-assignable ?
1t is s2id : ** The relations of the Indiap States have been all along
with the rulers of British India; the Crown is Paramount not because
he is the King of England, but because it is in him that the Govera-
ment of India is vested,. It is the Government of India which is the
Paramount Power as far as the Indian Statea are concerned. 4 But
the subordination of the States to the: Government of India would
not make the latter the slfimate Paramount Power.

1 & 2. P.S.S. Alyer, 0p. cét. p. 213.
3. Ruthnaswamy. The Revision of the Constitution. p. 125;
4.  G.N. Singh, Indian States & British India p. p. 94—96.
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The parties to the original treaties were the Rulers of Indian’
States and the East India Company. Sen contends that the latter was
* an agent or delegate of the Crown; rights acquired by it vested.
in the Crown ab initio.”” ! Was that the understanding at the relevant
time ? Assuming that the Company was the Crown's agent or trustee,
does it follow that the Crown's rights enured to the benefit of the
Indian States. lf the Crownis entitled to the acquisitions ofits
subjects in certain cases, it does not mean that when the subjects
act 2s a sovereign body, they represent the Crown. That  The
History of British India illustrates the doctrine that,no subject of the
Crown can acquire dominion except on behalf of the Crown,”” ig
irue. But the question is, was the East India Company a ‘ subject”
Or a sovereign power?

The East India Company had acquired the attributes of a tetritorial
govereign by its obtaining the Diwani. It had established its Courts with
jurisdiction over all persons living in areas ‘under its: govérnment. 1t is
significant that the Supreme Court of Calcutta should have assumed
jurisdiction Gver subjects born after 1757 ( Plasséy year) in Calcutta
A sefvant of the East India Company was not recogmsed as a
British subject.! *‘ The law established in a number of early
decisions was that tbe nan who entered Yae Service of the East
India Company necessarily lost his domicile and acquired one in
India, on the ground that the Company was in a great degree
a separate and independent government foreign to the Government
of Exgland.”’ 5 [t-was held in another gase that “ the Company
acted as an- indepéndent State,” ® Midcmunn holds. that the * East

G. N. Singh, op. ¢it. p.-95:

Jenkyns, British Jurisdiction i)eyo'nd ihe Seas, p. 41;

3. Divid Killican. Vs. Juggernauth Dutf, Per irr!pey' C. ]
Morton’s Decistons 4f the!Supreme . Court’; p. 119; ( dated, 27
1.1777 ). ' :
Rex Vs, Francisco Jose, alias Joseph Moore, Morton, 218,

5. Cheshire, Private International Law, 168;

. The Nawab of Carpatic. Vs.. THi East India Coipay, 2

- Vesey Fep $6, (r7o2)

[
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India Company became a Crown in commisiion”! and that it
acted in the scope of ils commission. This is based on the assump-
fion that the Company wa$ an agent only. Iu this connettion, here
is d passage from Burké : “High powers were given to the East India
Company so that when it had acquired them all { includiog powers
of péace and war— those gréat high prerogatives of sovereignty },
which it did about the end of the reign 'of Charles the Second......
it did not seem to be merely a Company formed for the
extension of British commerce, but ‘in reality & delegation of the
wholé power of sovéreignty and Kingdom sent to the East.
In that light the Company -began undo'ubtedly and ought to be
-Considéred a subordinate soveréign power—-that is, sovereign with'
regard to the objecis which it touched, and subotdinate in' regard
to the power whence this irust derived. The constitution of the
Company began il commerce and ended in Empire.””? It
bégan its treaty career with the Princes from the year
1723 when it bad transformed ifself into a State as it were.
“That the Company was not liable as an ordinary corporation but
that it was a sovereign body was held from timé to time; the
substance of decisions in these among -other cases, is to that effect ;

Yashodabai Saheba Peishwa Vs Easi India Campanyﬁ Ex-Rajah
of Coorg Vs. East India Comipany ;4 Advocate General V.
Richmond.¥ The Company claimed and ‘exercised extra-territorial
jurisdiction also; its court’ possessed Admiralty Junsdlctmn as Lield in
“The Quean Vs. Anthony Scalan’ Similarly we have Gibson Va.
Easi India Company” Elphinstone Vs. Bedree Chandf Rex
"Vs. Shaik Booden® Dhakji Vs. East India Company,”® ‘and Rajah
Saligram Vs. Secretary of State.!

1. Maémuan; of, cif. 23;

2. Abhyankar, Theor;v of Direct Relations, pp. 3—4;

3. ‘1 Taylor and Béll, Eq. 290 { 1850);

4. 29 Beav, 300 (1860 );

5. Perry’s Oriental Cases, p. 366, { 1843 );

6. Montriou, 210, ( 1846 i 7. 5, Bing. N: C. 262,
8. Knapp P. C- 376" 9, Perry, 457 ;

10, -Perry.’355% 11, 13, Moo. P, C., 355,
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The right of the Crown to the. territories acquired by the-
Company has been discussed in a good number of cases. That right
was indefeasible inasmuch as the Company was not independent vis @
vis the Crown  In the Tanjore case! the matter of dispute was
whether the Company’s seizure of the property of the Rajah was an-
Act of State or whether it should be held 1o have been aholding of
Property in trust for those who by law might be entitled to it. It was-
held that the sovere:gnty apd territory of Tanjore lapsed io the:
Company in trust for the Crown. That the Company, although.
sovereign, was also an agent or delegate of the Crown, has been the.
finding in some cases *; but this does not detract from its sovereign
status in respect of the Indian States. The right of the Crown over
the territorial acquisftions of its subjects arises independently of its-
participation either in actual territorial occupation or treaty making.
As principal, it is entitled to the benefits of what its agents do;.
but the Company, it must be said, was a sovereign power in India..
It was moreover the agent of the Crown mediately, as it was the
Court of Directors which was the directly controllmg body. “ The.
Company Government entered into political relations with them ( the
Indian States ) not as a mers trading corporation, not even as an
agent of the British Government. It did so by virtue of its pre-emi..
pent position 2s the ruler of 2 copsiderable part of India.,” 3 Sir
Sivaswami Aiyer bas Jucidly summed up the matter: “* The theory of
a vinculum jusis between the [ndian States or Princes and the British
Sovereigo otherwise than in his capacity of Sovereign of British India-
has no basis in constitutional law...... The treaties were entered into-
either with the East India Company in their sovereign capaciry_actmg
on bebalf of the Crown, or the Governor - Geperal in Counéit ™ actmg.
on behalt of the Crown. In either case, the Crown acted pot in a
personal capacity......but in the capacity of ruler of British India.” ¢

The Crown's assumption of the Government of India in 1858
did pot bring the Princes in any constitutionally closer relation

1. 13, Moo. P. C, 22, (. 1859 );
2. Lachmiuarayqn vs, Raja Partap Singh. 2. All, 1,
3, Nambyar, op. cit, p. 128; 4. P.S. S. Aiyer, op. ¢if. p. 211,
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fwith it. There was a schstitution of the Secretary of State
for the Board of Control. The Governor-General was responsible
to the Parliament through the Court of Directors and the Board
.of Contro), and the object of assumption of ‘direct government
was to create one governing body responsible to the Crown, to
Farliament, and to public opinion. Lord Palmerstone, while com-
-mending the Government of India Bill, which became tbe Act of
1858, stated that " in accordance with the prirciples and practice
‘of our constitution,..... India...... should be placed under the
-direct authority of the Crown, to be governed in the name of the
-Crown, by the responsible ministers of the Crown sitting in
Parliament and responsible to Parliament.” ! The * trusteeship ’
of the Company was terminated, The transfer did not alter the
-position of the Princes. It did not establish any personal nexus
between them and the Crown. The reason for using the word
‘Crown' was given by Viscount Palmerstope: * The name of
-the -Sovereign of a great Empire like this must be far more
respected, far more calculated to produce moral and political
impressions, than the name of the Company of Merchants...... The
-regpect tbey ( Princes) feel and the allegiance they yield will
-increase tenfold if one were' given and the other tendered to the
Sovereign of a great and mighty Empire.”* The phrase ' Transfer
:to0 the Crown’ was expected to bave a magic effect upop the
‘monarchical sentiments of the Indian people and the personal grati-
ficarion of the Fyinces * vamiy. Its (egal effect oo o nexus
-between the Princes and the Government of India was nothing.

Except for the fact that the Crown undertook to respect the,
treaties and other obligations of the Company and the, Queen pro-,
claimed that the Governor-General was her Viceroy, there was no
materia) alteration as iar as the Princes’ relations with the Governor-
General in Council were concerned. The Statutory Commission
.recommended the creation of a separate post of a Crown Represen-'
stative.2 The Indian States Committee said the same. thing.! 2 The

1. & 2. Memorandum of the Indian States’ pedple, pp. 8-9.
3, Simon Report, Vol. ii, para 229;
4, Butler Report, para 67;
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White Paper proposal stated that * the powers vested in the Crown
in relation to the States...... will be exercised by the Crown's Repre-
sentative. as Viceroy.! The Government of India Act provided for the
creation of the new office.” The result was two * Viceroys’, namely,
Viceroy and Governcr-Genperal, and Viceroy and Crown Represen-
tative; for both the Governor-General and the Crown Representative,
were 'Vizeroys’ inasmuch as they represented the Crown’s Savereignty
and Paraméunlqy respectively. 1t was only under the Act of 1935
that the Princes came under the Paramountcv of the Crown through
its.new Representative, dealing with the. States exclusively. The
incidents of this appointment are brought out by Latthe: “ This
procedure would be worse than what it is today. Autecratic asit is
now, the Political Department would be still more undiluted auto-
cracy. The Indian Miqisters are to have no voice in the decisions.
to be arrived at by the Viceroy, asthey would represent British
India and the Priaces are supposed not .to like their country:
men._‘ ..... The theory of direct relatlons makes a, ynited Indla

** The Government of India Act, 1935, thal: sought to‘ make _the
Crown Representative it sole delegate for discharging the. functions
of the Crown in relations to the States, conferred on the Governor-
Genera) at the same time exclusive: powers in respect of defence and:
external affairs ...... The sinister attermpt to divorce the’ seat of
Paramountcy from the Governor-General became Jargely illusory......
The principal fields of Paramountcy were therefore vested in the
Governor-General ...... The Crown Representative became the
dignified half of the Crown in relation to Paramountcy.: The Crown
in the right of Paramountcy was tbe Crown in the right of the
Government of Indig.” ¢ The bond thus remained unsevered.

The relations were therefore *indirect ', impersonal’ and
through the Government of India, which was pot only 2n agent of the-
Crown but elso a repository of Paramountcy. Even the assumption.

White Paper, 15—3—1933, page 192;

India Act. sec. 3;

Latthe, Problems of Indian:States, p. 23.
. Nambyar, Federal Law Journal. Oct, 47,
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of the Imperial Title by Victoria which was “ designed to bring her
into relations of a personal character with tbe Indian Princes ".!
could not in any way operate on the impersonal relations long
established between theém and - the Government'of lndia. Theré was
nothing like a substitution of the personality of the Crown for the
machibery of the Political Department of the Government of
India. Its position ‘was that of an agent in its delaings with the
Crown, and that of a Paramount Power in its relations with the
Princes. Joshi succintly and concisely states the position: * The
transfer ( 1358 ) was formally fo the Crown, but in reality it was
to the British Parliament. The legal position was not altered ......
At no time before 1876 had the Princes any personal relationship
with the Crownl...... It is only after the Queen assumed the title
of ‘Empress of India’ that the personal elément...... may be said
to have begun. But in practice the Crown meant the Secretary of
State......The fact that there may be personal relationships- between
His Majesty and ap Indian Prince does not alfer the fact that
there is also personal allegiance of PBritish Indian subjects to His
Majesty. From the early days of the Company, it has been ‘the
Government of India alone which has- dealt with the Indian Princes
and Indjan States, "*:

1. Keitb, Bugland frow ' \Vistoria to Géorge VI, 'v'_ql:_ll, p- 153
2. Joshi, The New Constitution of Indiz, pp. 101:102, |



CHAPTER XV
Obligations arising from Paramountcy.

Paramountcy involves rights and duties. The test of any legal
obligation is liability to.a sanction. * If any one can impose duties
on one, the latter is not .Sovereign, according to Austin.,,...Jellinek's
* auto-limitation ’ is merely a phrase—there is still only voluntary
submission; not liability.”™! An obligation need mnot involve
imposition of a duty by some other person. It may be voluntary and
not necessarily enforceable. .In the abszence of any sanction, -such
a duty is at best what Salmond ‘would call, ane of “imperfect
obligation.” Austin’s theoty that the Sovereign owes no duty, is not
accepted by many. ' Sovereignty does not preclude the notion of
obligation, but only the potion of limitation by.a power external to
ftself...,...We cannot refuse to describe, the soveteign’s liability ‘as a
legal duty on: the ground that the sanction ig:rgell-imposed.” * If
Sovereignty is compatible with the notion of duty, Paramountcy is
jmore properly so. .As pointed out, ** The Crown is not the Austinian:
Sovereign, the supreme legislature...... No action would lie against the
Crown ip Parliament or executive, in respect of things dope under
and within the authority of an Act of Parliameot.”” # The test of an
obligation need not be the existence of a right of action, The Crown,
as Paramount Power, was not the sovereign, in the legal seose of
the term.

The obligations of the Paramount Power were more or less of a
voluntary nature. Treaties and olber instruments: are evidence of
such self-appointed tasks. There is a difference between responsibili-
ties which the Paramount Power undertook and’ the'duties which the
Princes claimed from it. The Paramount Power performed certain
acts in its own interests. Its obligations were more ‘in favour of the:

1. W.W. Buckland, Reflections on Jurisprudence, p. 107,
2. Jethro Brown, The Austinfan Theory of Law, p..194,
3. Buckland, op..cit.p 109; ..
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Princes than of the people. It never regarded the improvement of the
administration of the.States, much less:their constitutional reform, as
one of jits obligations. That its so-called oblipations wete what
might be described.as * self-regarding duties *, is obvious from the
motives which underlay its'assumption 6f tesponsibilities towards the
Indian States system.. In the ‘early days' of Paramountcy; with
reference to the policy of 'the French Power in India, :Sir George
Barlow wrote :. ™** It has for its object the subversion -of the British
Empire in India,.....It i3 absolutely necessary for-the defeat"of these
designs that:po native state ‘should be left to exist in India' which
is not ‘upheld by the British power or the political ‘conduct of
which is sot under its abtisolute control.’™! Karl Marz remarked in
1853 thus : “ It is not the native States, but the native Princes about
whom the question resolves. The Princes are the stronghold of the
present abominable Enpglish system,”? The nature of an
obligation .is conditioned and determined by extra-legal factors.
However its légal validity cannot be impugned on that'account. As
the Paramount Power acknowledged certain obligations as binding,
and as the relationship contemplated by Paramountcy was one. of
superiority and subordination, we may regard such obligations as
non-imperative duties. The Crown s#o mofo fulfilled:them and their
scope.could not be prescribed by the Princes. * The ‘re-assertion
{ by Lord Reading ) of the full extent of the Paramountcy of the
Crown’ with the assent of the King,” says Keith ** laid down that the
fipal judge of the ambit of Paramouncy must be the Crown itself ** 3
Long ago Lee-Warper wrote that * The position of the British
Government is not. primus inler pores, but paramount, and has
never lacked force to maintain its rights and compel obedience.” ¢

The foremost obligation of the Crown was the protection it gave
to the Princes. This protection weakeped them. They ceased to be
selt-reliant, As remarked by a writer, ‘* the rulers ‘were losing their

Tupper, op. cit. 33;

Palme Dutt, India Today, p. 357.

Keith, The King and the Imperial Crown, p. 421;
Lee-Warner, p. 206.
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Jnitiative and .sense of respomsibility......The British Government
weakened the efficacy of checks,” ! which could have proved whole-
some. The Rulers were indirectly encouraged to bscome despotic
g0 that the Crown could thereby. exercise a firmer hold on them.
“ In untrammelled Eagtern countries, the remedy against unbearable
despotisrn is mutioy, rebellion, or palace intrigue and murder.
Against these fates, the strong hand of the British guarantees the
incumbents of the Princes’ throne,”” *-observes MacMunn. This right
to be protected could not be availed of by a Prince who tried either to
foment trouble in the peighbouring territories or-to suppress the just
demands of his subjects: All States were entitled to protection
‘whether they were protected *, ' guaranteed’, or* vassal °.

Protection was pot limited to rendering military assistance
merely. The Princes first contended that ** the sole object of their
alliance was military protection.” 2 But they sought the belp of
the Paramount Power in other spheres also. -While protesting
against. intervention when contrary to treaty stipilations, they began
to press for extensive protection, unwarranted by. the treaties, in
the pame of security of their States. Sen speaks in -genera) terms,
of the Princes’ “right to demand the assistance of the Crown
aganet external’ danger’d This rights wes recogpized by the
Paramount. Power. in. many cases. ‘The British Indian Press was
gagged by the ' Indian States’ Protection Against Disaffection
:Act, 1922°, .which was_ described as a measure “ essential for the
interests-.of ‘British lodia,”5 But the British |Indian Legislatare
rejected it. The Bill was certified by.Lord Reading, who, “ securing
for'it the assent of His Majesty,.....: achieved the double purpose
of humouring the Princes and shackling the publicists”” 6 The

Sydney Low, .Thei Indian States. and Ruling. Princes, 232!;
MacMunn, op. cif. p. 361,

Barton, The Princes of India, ch..xii ;

Sen, op cit. 163 ;

India- Act, 1919, .Sn .67 b,

6.» Gundappa Indian States, p. 537 ;
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fPrinces were protected from local criticism by a Notification of the
‘Government of India of June 25th, 1891: “‘ No newspaper or other
printed work......containing news or comments......shall, without the
written permission for the time being in force of the Political Agent;
be edited,”* The Act of 1922 protected the: Princes from without.
They said that “asthe Government have undertaken the duty of
-protecting them from .foreign agression or invasion......they are
equally responsible for their ( Princes’ ) protection from the insidious
attacks of the Indian Princes sedulously directed against them and
positively baneful to their prestige and homour.”® This was the
burden of their argument..

Lord Curzon was of opinion that public criticiem would do
the Princes a lot of much desired good. He did not consider that the
obligation of protection covered protection from criticism. * When
wrong things go on British India,” said Curzon, “ the light of public
criticism beats fiercely on the offending person or spot. Native States
have no right to claim apy immunity from the same process.”? "There
was no justification for the Princes’ claim for special protection when
‘the penal law provided ample safeguards against defamation and
sedition. In support of the Bill just mentioned, Sir Harry Haig,
Home Member, said: “ The Bill says that the administration, of
the States is to be protected, and they are entitled to be protected
against subversive attacks from beyond their own borders. This
is pot onmly an obligation which we owe them, but an obligation
we owe to the peace of India as a whole—the peace of Britieh India
as well as of the States.” * This was too_ elastic.an interpretation of
* obligation’ a8 originally understood,, in the context. of ‘ protection.”

There were limits to the obligation of protection. * The
extent of the obligation of protection against internal danger
depends on the terms of the guarantee given by the Crown.....,

1. R. Palme Dutt, India Today, p. 361.
2. Abbyankar, Problems of Indian States, p. i’.:l;

3. Rajkot Speech; _

4. Raghubir Singh, ,Indian States and the New Regiwe, p: 161,
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The guarantee does not afford an Indian State the -right to demand
the assistance of the British Government in case ‘where thé dapger-
menacing its existence or maintenance of -its- power. and possession:
bas been the result of any incapacity or flagrant misrule on the part
of its Ruler.” ! The pledges of the Crown '‘ to protect the dynasti¢
rights of the Princes must peeds read différenitly now ‘from the way
they read a century or more ago ...... No undertaking can be rightly
interpreted without weighing the -effect of' the lapse of time and
change of circumstance,” > This was'based on the maiini rebus sic
stantibus, A strict interpretation of the duty of protection was now
and then made a justification for denying assistance to Princes.
In Bahawalpur, a domestic sguabble portended, not only palace

disturbances, but also graver consequences. It bagan like a tornado.
It was. in 1850 when the Nawab soug:ht‘ British help to supersede

his. eldst son, “the Governor-General decided that, according
to treaties with Bahawalpur, the British Government was bound to

support the Chief agaipst external ene‘rriies!.c but was not bound to-
aid him against intestine commotions.’*?

In somé cases ﬁfotection was -granted ‘to thé Subjects whedr
oppressed by their rulers. “ We extend protection to the sub;ects
of native States” says Tupper; " first as against gross misrule,
secondly as against’all enemies of the British' Government by our
general measures for the défence; and thirdly in our ordinary relations
with foreign powers, because we give the subjects of Indian’ Statse
in foreign countries the same protection that we givé to- native
Indian subjects of His Majesty. "4 Protection. of the Princeg
was given to the Governor-General as one of his special responsibilities.
Instruments of Instructions to the Governors directed them to
“ consirue......the protection of the rights of any Indien State” 5 as-
their spemal responsibility. Treaties and "Proclamations, Statutes-

1. Sen, The Indian States, p. 168;

2. Coupland, The Future of India, p. 147,
Aitchison, Vol. viii, p. 368;

Tupper, our Iudian Proteciorate p. 354,
Instrument of Instructions, Govt. of Ind. Act; '35.
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.ond Government Resolutions, speak of the Crown’s supreme interest
in protecting the Prioces, But protection was not extended asa
matter of course. The right to be protected * must be construed,as
subject to-the Paramountcy. of the Crown, acquired by usage indepen-
dently of treaties.” ! Merely because a_ State possessed a treaty or
other document promising protection, it could not claim it. The
Crown,_ in its Paramountcy, would eitber grant,it or withhold it.

The obligations of the Princes were many and onerous. They
.owed_a number of positive duties ; they suffered a host of disabilities,
and they were subject to several liabilities. It is said : * The
feudatory States or their Rulers can be and are punished when occasion
requires, by fine, by the depnvanon of salutes and other honours,,
by sequestration for a time, by the diminution of judicial authority
and in extreme cases, by the deposition of the Ruler or even
the incorporation of the State...... The Rulers are legally liable
for an offence to a penalty imposed by a political superior.” * This
passage shows the extent of obligations of: the Princes. Again,
“No Native -State can have "any political communication with any
other Native State, nor maintain more troops or militdry establish-
ment than"are required for purposes of interna! administration, for
the support ‘of the reasonable dignity of ‘the Chief - of except in
accordance with its recognised obligations towards' the British
Governmént. ....; There is no Native :Chief who might not be tried
and punished (for a crime of a'special atrocity ‘by‘a tribunal consti-
tutéd by the British' Government.,” # The Maharaja of Gwalior was
réprimanded for his military efficency;- “the source of conflict with
the Britislh power™ in his 'case ‘was not his weakness as sovereign
over the State of Gwalior "but his'strength...... From 1781,,,..,udtil
Gwalior ‘was taken..7in 1858 and‘the Maharaja reinstated in jower,
‘therhistory- of British. 'relations was.- one of: coristant “militaty inter.
terence and chastisement of the Darbar’s troops™¢ which bad

1. Eddy and Lawton, Indig’s ‘New” Constttut:on 205

2. Tupper, op. ctt p-5:

'.’;, Strachey, Imim, Tis Adwminisivation and’ Progress p. 306 ¢
4, Lee-Warner, op cit, 24;
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grown dangerously powerful. The trial of delinguent. Rulers by
a special tribunal was a political proceeding. ** In the case ot Indian:
Princes, there is mo judicial trial at’all. However 'the offences
committed by them -do not as a rufe go unpunished... The action of
the British Government in bringing them to justice is an Act of State.”

It was established that the jurisdiction of the Paramount: Power to

enquire into and punish. the mirconduct of the feudatories -was
recognised and admitted by the Chiefs themselves.” ’ The normal
jadicia) procedure was pot adopted. ‘'Where a Ruler was deposed for

** complicity in the death of his uncle and interned out of his State "3

and be appealed to the Privy Council against the ﬁudmgﬁ of the

Commission, it was held that the conviction of the Ruler was by 'a

tribisnal appoirited by the Government " in ifs political and ' sovereign

character...... and was not, in asy sense a court” ¢ from which any

appeal would lie.

“The Princes owed: obligations to the Crown both in times of war
and peace. In the treaties negotiated by Lord Hastings, the duty
of the Princes “ to furnish' troops- according to: thneu' means -2l the
requisition of the British Goveroment,” is invanably specified: The
Princes ware obliged to place all their resources at the command of
the Crown, to give a blank cheque as it were, when emergencies arose,
They could not passess more troops, Arms, or ammunition or any
other military equipment, than what was prescribed ot permitted by
the treaties. There were limitations both on:the strengthas well as-
the character and composition of the States’ forces, ,Severe
rTegtrictions existed regarding recruitment to the armies; these were
aimed at the prevention of foreign mercenaries, malcontents,
adventurers, soldiers of fortune, ‘swash - bucklers and freebooters’®
swelling the ranks. Provision of rights of cantosment; supply of food;.
placing hransport and housing facilities at the disposal‘of” the: Crown.

Thornton, Ltfe. of Meade, P 205
Altch,, Vol v, P» A12;
Madhav Smgh .( Panna ) Vs. Secrctafy of Stale., 1. A. 31

Rl
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and rendering such other assistance as might be demanded, were
tasks the performance of ‘which was deemed obligatory. Even as the
Crown's Peramourtcy implied extra-treaty rights, the Princes’
subordination involved extrartreaty obligations.

* The Princes owe allegiance to the King and their position in
that assentie] resembles that of subjects.” ' Allegiance is " not an
expression of mere courtesy or friendiy sentiment. It is asolemn
underteling 1o serve and obey.™* It is neither wholly personal nor
impersonal. It is 2 duly towards the Crown ** which combines the
peceanal chavacter of the monarch as symbolised and represented by
the King, with its corporate character as a political institution, which
goes on independently of the personal fortunes of the moparch.” 3 It
is said that " The duty of aMegiance is applicabie to the Sovereign as
well in hig natural as in his rega) or political capacity.” > The Princes
repeatedly professed and proclaimed their Joyalty to the Crown ; but
their loyaltiea were many; “Four loyalties strive for Yhe mastery of his
{ 8o Indian Prince’s ) soul. First, bisloyalty to tbe Crown......Itis a
personal sentiment With a religions bias ; second, loyalty to India;...
...third, to hia throune, bis State, and people;......fourth, to his order.”®
The Crown had it priority. It was pot so much a conviction of
the Princes that there was any sacredness about allegiance as it was
their realisation that it was a condition precedent to'their axistence.
Recently their spokesman said : *Their loyalty to the British
connection is fundamenta) to their policy, for they realive that 1beir
autopomy and freedom to develop according to their traditions depend
on the protection of the Paramount Power.” ¢ The following opinion
shows the motive of allegiance, how far it was ‘a perzonal sentiment
with a religious bias.” Sir Henry Cotton remarks thus: “ !t wasa
self-prererving instinct rather than any sentiment of 'loyalt; or homage

The King and the Imperial Crown, p, 421;
Gundappa; The States etc. p. 23

Jenks, Book of Englisk Law, 153;

Hal, vi 415

Cumming, Sic John, Political India. p. 267,
Panikkar, The New Empiie, p 124;

I
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grown dangerodsly powerful. The trial of delinguént Rulers by
a specia) tribunal was a political proceeding. ‘“In the cade ot Indian
Princes, thereis no judicial tria)l at-al. However the offences
committed by them do not as a-rule go. unpunished... The action of
the British Government in bringing them to justice is an Act of State.?
It was establisbed that the jurisdiction: of the Paramount- Power to
enquire into and punish ‘the mieconduct of- the feudatories was
recognised and admitted by the Chiefs themselves.” ? The normal
judicial procedure was not adopted. Where a Ruler was ‘deposed for
** complicity in the death of his uncle and inierned out of his State "8
and he appezled to the Privy’ Council against the findings of the
Commission; it was held that the conviction of the Ruler was by a
tribunal appointed by the Government ' in ifs political and sovereign
character...... and was not, in any sense a court” ¢ from which any
appeal would lie, '

“The Prioces owed obligations to the Crown both in times of war
and peace. In the treaties negotiated by Lord Hastings, the duty
of the Princes " to furpish troops according to their means at the-
requisition of the British Government,." is invariably specified. The
Princes were obliged to place all their, resources at the command of
the Crown, to give a blank cheque &s it were, when emergencies aroge,
They could not possess mote troops, arms; or ammunition or any
other military equipment, than what was prescribed or permitted by
the treaties.. There were limitations both on the strength as well as-
the character and composition ‘of the States' forces, Severe
restrictions existed:regarding recruitment to the armies; . these were
aimed :at the prevention of foreign mercenaries,, malcontents,
adventurers; soldiers of fortune,. ‘swash - bucklers and freebooters’™
swelling the ranks. Provision of rights of cantoriment, supply of food;.
placing transport and housing facilities at the disposal'of’ the, Crown

ranbir Siogh, Legal Problems in Indian States. p. 54.
Thornton Life of Meade, p..20%

Altch,, ,Vol v, D. 112

Madhav Smgh (Panna ) Vs. Secretary of State., T, A. 3F
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and rendering such other assistarice as might be demanded, were
tasks the performance of ‘which was deemed obligatory, Even as the
Crown's Paramountcy implied- extra-treaty rights, the Princes®
subordination involved extra-treaty. obligations.

“ Tbe Princes owe allegiance to the King and their position in
that assentfal resembles that of subjects.” ' Allegiance is * not an
expression of mere courtesy or friendly sentiment. [t is a solemn
undertaking to serve and obey.”? It is neither wholly personal nor
impersonal. 1t is a duty towards the Crown " which combines the
personal character of the monarch as symbolised and represented by
the King, with its corporate character as a political institution, which
goes on independently of the personal fortunes of the monarch.” 3 It
is said that * The duty of allegiance is applicable to the Sovereign as
well in his natural as in his regal or political capacity.” ® The Princes
repeatedly professed and proclaimed their loyalty to the Crown; but
their loyalties were many; “Four loyalties strive for the mastery of his
( an Indian Prince’s ) soul. First, his loyalty to the Crown...... Itisa
perscnal sentiment with a religious bias ; second, loyalty to India;...
...third, to his throne, bis State, and people;...... fourth, to his order.”®
The Crown bad its priority. It was not so much a conviction of
the Princes that there was any sacredness about allegiance as it was
their realigation that it was a condition precedent to their existence.
Recently their' spokesman said : ‘Their loyalty to the British
conpection is fundamental to their pol:'by, for they realise that their
autonomy and freedom to develop according to their traditions depend
on the protection of the Paramount Power.” 8 The following opinion
shows the motive of allegiance, how far it was ‘ a personal sentiment
with a religious bias.” Sir Henry Cotton remarks thus: “ It wasa
self-preeerving instinct rather than any sentiment of loyalty or hbomage

The King and tiie Imperial Crown, p. 421;
Gundappa; The States ete. p. 23

Jenks, Book of English Law, 153;

Hal. vi 415

Cumming, Sir John, Political India: p. 267.
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which placed soldiers st the disposal of the Paramount Bower...... The
Princes are not primarily animated by spontaneous and unselfish
totives.” ' This is barsh, but true. It was Lord Canning who
repeatedly insisted on tke Princes' allegiance to the Crown. His
adoption sanads contained this corditional assurance: “ Be assured
that nothing shall disturb the engagement made to you so long as
vour house is loyal to the Crown.” On the sirength of this allegiance
claimed from them, the Princes developed a fatuous fiction of a
personal relationighip with the Crown. It is as hesds of Statés
that they owed sllegiance to tte Crown, the head of the superior
State. Mere personal loyalty- creates only personal rights and
obligations ; it cannot affect constitutional refations.

Was it an obligation aon_the part of the Princes to ihe
Paramount Power to refuse to imroduce coastitutional reforms  in the
States when legitimately demanded by their subjects 7 The Princes
were liable to intervention of the Pa;amsunt’_,Poﬁqer in case. of their
administrative machinery proving inefficient; but there was no duty
cast on the latter to direct. the Princes about necessary constitutional
changes. Un the other band they were suffered to rule arbitrarily.
Paramountcy was not a stumbling block in the path of responsible
government. The, Pr_llr.aces used their Paramounicy obligations. as
pretexts for denying responsible government to their people. But
were. the States denied a right, to set their own houses in_ order, to
eecane intervention, partlally at least? In the words of Tupper,

‘ this interference could be effectwe]y restricted if only the Indian
Rulers, maintain good government, Chiefs. who govern well need
not have any fear of intesference’”” ? But ‘ good administration * is
pot ‘responsible gwemment. nor 15 the latter the antithesis of the
former. As suggested by Latthe, The only way to escape from
the tghtening: effects of an unending tutelage is for the States to
pursue a path of constitutional reform wherein a power will be
brought into existence within the. State _itselt" to check the natural
{aults o! avtocracy...... This internal power of self-improvement

1. Cotton: New India, .p. 25. -
2. Tupper, Our Indian Protectorate, p. 307,
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bas none of the' evil tendencies of external force trying to check
the excessive growth of the evils of autocracy.-.....If interveption
is a palliative in acute stages. of ilinezs, an internal constitutional
reform would mean the growth and stimulatlon of vital forces
within the body, ™

If is true certain treaties vprohibited constitutiopal reform
without previous permission. Io the Mysore Instrument of 1881
arfice 23 reads : ' No material changes sball be introduced without
the consent of the Governor-General in Council”? Perhaps this
restriction was inserted to protect the people from reactionacy
changes, or to ensure that the system which was well organised
would not be tampered with lightly. This could not be treated as
an absolute bar, which practically all the Princes pleaded, when
respopsible government was demanded by their subjects. Tha
Princes wanted the Siates to be considered separately but where it
suited them, they were prepated to be considered em blgc. They
conveniently put forth a ‘bar’ to censtitutional reforms in the
State, which never existed in any of Zheir treaties, In their dealings,
more often than not, they have successfully approbated and
reprobated. ‘They could as well have told their people that they were
not ixclined to grant their requests, instead of excusing themselves
on the usual but untepnable ground of Paramountcy obligations.
They refused to realise that *‘the establishment of responsible
Government in the States was. the only way of restricting Para-
mountev to its proper field of actiop ?

A few slatemente of responsible persons may prove instructive.
In February 1938 Lord Winterton stated in Parliament that * it was
not the policy of the Paramount Power to intervene......lo parti-
cular, it would certainly’ not obstruct proposals for constitutional
advance initiated by the Ruler. The cobsent of the Paramount
Power had not been required before approval of such advance by
the vatious Princes.”* Colonel Muirkead made this statement

1, Latthe, op, ett. p. 133 2. Aiteh. ix ;
3. Sastry, Indian Siates and Responsible Govertiment, p. 9;
4, Report on Constitutional Reforms, para 100 (Mysore ).
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in 1938 : “The Paramount Power does not obstruct proposals for
constitutional advance initiated by - Rulers, but His Majesty’s
‘Goverpment have no intention of bringing any form of pressure
to bear upon them o ibitiate constitutional chapges.”! Lord
Zetland amplifed Earl Winterton's statement. They speak of
* constitutional advance initiated by the Ruler * and the Rulers always
alluded to obligations to the Paramount Power as not likely to be
dlSChathﬂ by a responsible government. But a Ruler need not have
dwested himseif of such powers as were required for discharging
his obligations to the Crown, if he bad no confidence in a
popular government scapamty to do so, Though. " Legally it was
not possxble for tbe Ruler to divest himself of his unndivided
authority and Jurlsdtctwn over the governance of his State in favour
of any other authority, without the active concurrence of the British
Government”, * it does not follow that the Ruler could neither take
the initiative, por allow his subjects to do so, for bringing about
constitutional reform. Treaty restrictions were ot insurmountable
obstacles; for “.No compact can endure when:.....it bas ceased to
sgquare with general conceptions......Things no longer stand in India
s they stood when most of the treaties were made, %

Cne parucular obligation which has been acknowledged and
discharged by the’ Crown to the immense joy of the Princes is its
non-assignment of Paramountcy to any government without the
consent of the Princes. This will be discussed at a later stage.

1. Mysore Constitiitional Reforins Report, 1939, para 101;
2, Per C P, Ramaswamy Aqer, Sastry, Indiarn States, p. 122-
3 Coup].and, "The Fiture of India, P. 147.



CHAPTER XVI

Sovereignty under Paramountcy.

The Indian States are unique specimens of political communities.
“They are sui generis, and ther2 is no parallel to their position in
history " 1 Their relationship with the Paramount Power is
unprecedented. “ The nearst historica) parallel *,  perhaps®, as the
wriler cautiously says, ** to this peculiar relationship was that between
Rome and its client kings; and many 2 British resident’ at a native
court might have felt himself at home in the kingdoms of Herod and
Ptolemy. ""? It is their vast number, their bewildering variety, and
the disparate nature of the rights possessed by thern which make any
generalisation impossible.  But treating them individually would
mean exploring the history of each—a task not worthwhile, Taking
the States collectively, their constitutional position may be studied.
Whatever differences may obtain amongst themselves, they were treat-
ed as of one class vis a vis the Crown. Lord Reading took accasion
to clarify the position to the Nizam, in' these words ; * The title
*Faithful Ally* which your Exalted Highness enjoys, has not the effect
of ;putting your government in a category separate from those of other
States upder the Paramountey of the Crown,” 8 The Princes’ counsel
conceded that ' Paramountcy bears the same meaning in relation to
all the States, although the precise manner in whick it ie put. into
-operation in any given circumetances may differ.” 4 If Paramountcy
meant a common authority ever all the States, their sovereignty,
apart from differences infer se, was necessarily the same, vis g ois
~the Paramount’ Power.

An Indian State is defined as “ a political community, occupying
a territory in India of defined boundaries, and subject to a.common

Report of the Indian States Committee, para 43;
Schuster and Wint; Itidig and Democracy, p. 127,
'Lord Reading's Letter to the Nizam, '27:3.1926,
Counsel’s Opinfon, para 4;
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214 SOVEREIGNTY UNDER PARAMOUNTCY

and responsible ruler, who has, as a matter of fact, enjoyed and
exercised, with the sanction of the British Government, any of the
Junclions and altributes of internal sovereignty.”! In early
enactments théy are described as ‘‘ the country. powers’or States,”
** the country Princes or States,” and *' the native Princes or States of
India”.? Again, “An Indian State is a part of India recognised as under
the direct rule of its own Prince or Chief, in treaty relation with the
British Crown, enjoying the rights and privileges embodied in the
instrument regulating its existence.” 3 ‘This defivition refers only to
‘ treaty relation’ and not to political practice and usage. ‘ In none of
these definitions are the Statés spoken of as sovereign. In the latest
statutory definition also it is so. It says: “ An Indian State includes
any territory, whether state, estate, jagir or otherwise” * etc. It
does not define an ‘ Indian State,” It does not say what an Indian
State means before saying what it includes.

A State, according to a modern definition, ‘' is-an independent
political society accupying a defined territory or territories the-
members of which are united together for the purpose of resisting
external force and the presarvation of internal order.” 8 The Indian
States have neither independence nor the right of defence against
external force. The essential quality of a State is not so much
independence as it is sovereignty. For * usually the government of
a ‘ state ’ is understood to be independent eof external control; but
we. also apply the term to .governed societies that lack. this
chearacteristi¢, being members of a federal union, or dependencies of
a dominant state. " ¢ The Indian States belong to the last class.

Protection and independence caunot go together. But no-
modern State is absolutely independent, Isolated independence is.-

Lee-Warner, op. cit. p. 30;

Act of 1793, 33 Geo. 3, ch. 52, Sections 40, 42, & 20;
Reed and. Cadell, India, p. 44..

Government of India Act, 1935, sec. 311 ;

Chalmers and Hood Phillips, Constitutiongl Law, p, 1.
Sidgwick, Development of European Polity, p. 27..
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Jboth legally and politically impossible. But the inter-dependence of
the international palitical communities is. not the same thing as the
-complete dependence of the Indian States. Panikkar cites with
immence satisfaction the views of two Cootinental professors that
the Indian States possessed an international status’ and that their
dependence wag not derogatory to such a positions The German
doctors, namely Dr, Viktor Bruns of tbe University of Berlin,
and Dr. Carl Bilfinger of the University of Halle; seem to
have been specially invited by the Princes to canvass their
case.- It,was through the courtesy of Sir Mirza Ismail that their
views could be obtained. by certain writers. On the ground
that the Crown respected tbe pre-Paramountcy treaties of the
Indian Princes with foreign Powers, and that the ratification by the
States -of certain measures of an international nature, like the
draft convention concerning workmen’s compensation, was a
conditivn precedent to their applicability 1o the States, Panikkar
argues that the States are international persons. He cites
the -opinion of the German experts: "' the Paramount Power of
the British Crowp is.not incompatible. with the independent status
of the Iodian .States as international persons...... States which are
under the Paramountcy: of another State remain independent inter-
national persons so long as they are notincorporated in the other
State.” ' What atest ol ‘independent international status’! If
a State is incorporated in any other State it; ceases: to be a State.
Does the fact that it is in possession of its territory suffice to confer
on it an international status? If this criterion is applied there would
be no difference at all between a dependent and an independent State.
1t is surprising that an interpational status should bave been claimed
on behalf of States which had no 'voice in‘any external affairs. As
Westlake would put’it, ** a State,,,... is non-existent if no foreign
relations are allowed to it” and ‘the 'Ihéiép ‘States, for purposes
of International Law, are thus *nonexistent’. Further their
dependence for protéction on Paramountcy ipso facto deprived
«them of all independence.

1. Panikkar, Interstatal Law, p,.30;



216 SOVEREIGNTY UNDER -PARAMOUNTCY

The Indian States lack sovereignty in its full measure. A State
may be depéndent; it does not follow that it has no claims to Bome-
govereignty. Timé was when sovereignty connoted the highest
political power— what Grotius would call Swmma Polesias Civitas.
It has latterly fallen from that *‘ bad eminence”. Austin regarded
sovereigaty as indivisible. Fither a ruler was sovereign or not ; thera
could be no compromise. But Austin’s concept could not prove of any
use with reference to the federal forms of government which became-
popular early in the twentieth century. Modern sovercignty is subject
to both enternal and:internal limitations. Austin’s sovereign was just
a legal sovereign, It is not possible to reconcile the legal with the
actual sovereign., There is something ‘unreal * about the legal
sovereign. ' The person or body which can enact what it will and
is under po superior in this matter "} is, to Austin, & soveteign..
“ The general rules which the sovereign lays down are the law.....:
The law is law ‘since it is made by the Sovereign. The Sovereign is
Sovereign because he makes the law. But this is not circular
reasoning; it is not reasoning at all.” says Buckland. Austin’s com-
mand theory also has lost its popularity owing Lo its inalasticity. But
one must bear in-mind the change in outlook about law and politics.
“ The constitutional theory of the past has been based upon a simple
conception of the State, Austin’s idea of a Sovereign and a subject
was no more than a descfiption of the British Empire at the time he
wrote, But to-day we cannot find a Sovereign-in the Austinian
senge......When theory and fact differ, it is a good rule to scrap
your theory..””

Keith rightly remarks that * Sovereignty as a political term has.
of late fallen into disrepute.” 3 Naturally as its tendency is to divert
one’s icternational symi:lathies towardg the cult of the nation-State, it
has not commended itself to liberal thinkera, There was an apotheosis,
as it were, of pational sovereignty, and this manifested itseif in the
modern totalitarian State. No modern State can be allinall. The-

1. Buckland, ep. cit.,, p. 43 :

2- Goodhart, Essays in Jurisprudence, p. 33;

3,. Keith, The Sovereignty of the British Dominions; p. 5
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concept of an absolute and independent State ", says Laski, is
incompatjble with the interests of humanity.” ! Elsewhere be suggests:
“ We bave,.....to find the true meaning of sovereignty,.not in the
coexcive power possessed by its ibstrument, but in the fused goodwill
for which it stands.””-* But lawyers have little 'dofwith this aspect of
sovereignty. According to Fischer Williams,‘in “interpational law,
* Sovereignty as a legal principle has no positive significance. Itis
a limiting factor—limitative, 'not declaratory, of law; ‘what ls
sovereignty is not law ; what is law is pot sovereigoty. All law is
based on an sbandonyment of sovereignty.” ® This is too heterodox a
view, although it shows how old theories are getting scrapped After
all the theory of sovereignty has to be’in consonance with the progress
of society, “In jurisprudence sovereignty is supremacy recognised
by law.” 4 says Jethro Brown. 'This is acceptable and not Fischer
William's radical doctrifie of sovereignty being the antithesis of law.

In Sir Henry Maine's celebrated Minute on Kathiwar States the
sovereigniy of the Indiap States is recognised. He says: "“Soveteignty
is a'term which, in international law, indicates a well-ascertained
assernblage of separate powers or privileges, But there i nothing
in internaticnal law to prevent some of the rights being ‘lodged with
one possessor, and 'some with anbther. Sovereignty has always been
regarded as divisible......but independence is mot. 5 The Indian
States have no external sovereignty. They possess limited internal
sovereignty. It is owing to this perhaps that sovereignty is practically
‘denied to them. Lawrence holds'that the Indian Princes are not even
quasi-sovereign.b Certain Iridian States at'least have ** large powers
.of internal sovereignty”.” Large powers do not make full powers.
What about the -large pumber of small States ? “ The more

Laski, Grammar of Politics, 64, 64;

Laski, Foundations of Sovereignty, p. 12 ;
Aspects of International Law ; p. 25 ;

Jetliro Brown, The Austinian Theory of Law, 277.
5, Butler Committee Report, para 44;

International Law, p..62;

7. But, Com, Rep.; para 16;
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important States enjoy within their own territories all the attributes
of sovereignty. The Sovereignty of others s of a more reatricted,
kind and over others again the Paramount Power exercises in various
degrees an administrative control, "

Many attempts at classification of the States have been made..
What is material i is a distinction based on the measure of internal
sovereignty possessed by the diverse States. The Indian States
Committee speak of three classes ; first, the States, the rulers of
which are members of the Chamber of . Princes .in their own right ;
secondly, States, the rulers of which are represented in the Chamber
by twelve members elected by themselves; and thirdly, Estates,
Jagirs and others. The rulers of the first two have *‘in greater or
lesa degree, political power, legislative, executive and judicial, over
their subjects.” * But these ‘ powers’ are only portions of sovereigaty.
“ These States vary extremely in origin and palitical power
bur all .slike possess certain ‘atiributes of sovereignty, and all
alike are under the, Suzerainty.of the Crown.”?® There can be no
compromise between possession of full sovereignty. and being under
Paramountcy.. Sovereignty under Paramountcy must perforce be
of a limited -character. Even .Rulers of States who had direct
dealings with the Government of India and not torough Agents t?
Provincial Governors, could not, on that ground, claim a status higber
than that of the others.. The Salute List also does not satisfactorily
indicate the measure of sovereignty possessed by the States, Lord
Chelmsford once observed.that the Salute test, “ however arbitrary
and meaningless, was the only possible besis- of distinction.” 4 Bur
that was pot the test adopted by the Indian States Committee; but
indirectly it was 8o, as the membership to .the Chamber of Princes
was fixed on that bdsls. The old distinctions between treaty..and
non-treaty or sanad States, or lzetwe,en a tributary and nop-tribute-
paying State, have Jost value. It -has often happened that tbe

joint Parlimicniary-Commitiee Reporty: Vol. ; part §, p., 2.
Butler Commitiee Report, para, 11;

Halsbury, Laws of England, x,:585.

Bose, The Working Constitution of Indid, p; 17.
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classification and_gradation have created anomalies in the Rank and
Precedence List. Moghe complains that “The Hon'ble Mountstuart
Elphinstone states that Mudhol and. Ramdurg are of equal status.
While Mudho! has to pay a tribute for service, Ramdurg, not heing a
service Jagir, has to pay no such tribute and ought to be considered
even superior to Mudhol."! Mudhol was a Salute State; Ramdurg wag
pot. There may -be a 'good number of such jnstanceq.

Sen classifies the States as (1)} Protected, ( 2) Protected
and Guaranteed, and ( 3) Vassal. Thbis'is based on an analysis of
their treaty relations, as he sdys.? But 4l the States are -Protected
ones. When Victoria assured the Princes that sbe ‘would respect
their position, and King: Edward: {hé Seventh proclaimed that their
treaties would remajn *inviolate and involablé *, we ‘may say that
every State secured a ' guarantee®. It's said that " A distinction
is usially drawn between atreaty of guarantée, which guarantees
the existence and indeperidence of the weaker State, and a protect-
orate which implies’ a.closer relation.’?? ‘All Indiap States which
are ' guaranteed ', are protected ones’; but the converse is not true,
The States, big or small, belong to Sen’s third category. That the
term vassal: or. f‘eudatory‘ indicates want of full sovereign power ig
not quite accurate. A vassal State- can possess sovereign powers,
Mysore. cannot be relegated to .a position constitutionally inferior
to that of a State likh Orchha, just became the latter possessed a.
* guarantee treaty ',.whereas the former, according to Sep, had
only an 'instrument of vassalage’. |

In view of the fact that independence has ceased to be an
absolute concept and sovereignty has been: recognised as divisible;
the Indian States can be said to be semi-sovereign States.. * The
Indian States, may in theory, be- sovereign States { not in the full
sense ); but they are not independent, being subject to the ultimate
jurisdiction of the Crown,” * At first some. were sovereign ; butinone

K. B. I\:l/oghe, The Indian States pp. 151-152.

Sen, op.cit. p. 16;

Nathan, Empire Goversament, p. 136,

B. P. Singh Roy, Parlidmeniary Government in India,p-157;
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indepéndent. The Privy Council held that thie old Tanjore State was
@ sovereign State.* The sovereignity of a small State like Fardikot
was judicially recognised. It'was held that- the State belonged to a
class whick could be regarded as * separate political societies and as
possessed of an independent civil, criminal and fiscal jutisdiction.” ?
‘A very important docision-from the point of view of the status of
Indian States is one given by the Madras High Court recently. In
delivering judgment of the Court, Sir D'Arcy Reilly laid down the
following tests ; (1) The people of the territory must own allegiance:
to the ruler; (2) .The laws enforced in the State must be the ruler's
laws, either made or recognised by him; and (3) those laws must be
enforced by his courts, that is, courts deriving their authority from
him and not subject fo the judicial control of any.outside authority.” 3
Where laws are imposed by an external authority, there- is no
sovereignty. Possession of plenary. powers in the fields of legislation;
judicial adminisu-ation and executive government, qualifies a State to
the title of soveteign, albeit subject to intervention mseparable from
the Paramountcy of the, Paramount Power. Even as -Bryce pute it

** Sovereign authority means the person or body to whose directions
the law attributes legal force, the person in whom resides as of right,
the ultimate power,. either of laying down general rules or of jssuing:
isolated rules or commands whose authority is that of law itself.7 A
The Fardikot decision recognises the !Indian :States as possessing
“ attributes of, independent States .as were: compatible with their
condition of protection and dependence.” -

But the fact that the States are rtecognised as having sovereign
judicial powers .does. not mean that they have all the chiracteristics
of sovereignty. External sovereigaty is indispensable for independ-
ence. ' Thus two: Indian States may-'be absolutely- independent
1,- Secretary.of State Vs Kum'achecl;ai, 7 ML A
2. Gurdayal Singh Vs. Raja of Fardikot, (1894), 23 A, C,

670, 476;

3. Hothavenkatarama Reddy Vs Bhupdlrao ( Gadwal ) ete; 53,
M. 968 ;

4: Bryce, Studies in History and' Jurisprudence, i, 505,
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~of each'other; but the same .cannot be said of an Indian State
is @ vis British India.””’ However the paramountcy of the Crown,
though repugnant to their independence, was not =o to their internal
sovereignty. This was of course subject to limitation by intervention,
treaty, capitulation etc. Curzon® spoke of the ‘Sovereignty of the
Crown’* over the Indian States. Reading declared that the ‘Sovereignty
to the British Crown was supreme in-India. " It looks as though. they
advisédly used * sovereignty *. 1f this view is accepted, the Crown
would be Sovereign in respect of the States and not merely
Paramount; and the sovereigoty of the States, now highly circum-
-seribed, would be non-existént', For- how can there be a scvereign
under another sovereign ? Inspite of the fact the States” *‘ internal
-Sovereignty was being whittled down before the inexorable claims of
Paramountcy which subtly -refused to be in any way defined and
whose immortality was proclaimed in a.phrase that must act
like a befe moire to Indian Princes”"® they still retain their
internal sovereignty in the eye of :law. As observed by Sir
William Barton, ‘' Most of the important States are in treaty relations
‘with the British Crown,...... of the rest a large number, either by
-covenant or by convention, are assured their status as self-governing
and internally independent entities.” ¢ Independece means immunity
from control, “interpal independence ' means little more than the
position of autonomy. Whenever-one speaks of sovereignty, it
should be in relation to'any particular set of- facts- presented by: the
;political society in questions Sovereignty has ceased:-to be'a concept
-having an abosolute meaning. “ The use of the term ° sovereignty *
-with reference to an Indian Prince must-be always understood to be
:modified by the almost all-embracing grip of Paramountcy from
-which nothing could feally escape, *'®

1. Baroda State Railway Vs, Ha'b'ifau_'l;la, 56 All. 8287
2. Raleigh, Lord Curzon. in India, p.‘Zzi'?;

3. D.N. Naravane. The Indian States in the Federation of
India 20. .

4. Barton, India's Fateful Hour.p. 20;
5, Latthe, 6p. citt 31.
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The third class of States according to the Indian States Commi--
ttee's classification, consists of “ Estates, Jagirs, and others,” They
'were three hundred and twenty ‘seven in number. *“ The petty states
of Kathiawar and Gujerat, numbering 286 of the total of 327......
are organised in group® called thanas under officers’ appointed by
the local representatives of the Paramount. Power, who. exercise-
various' kinds' and degrees of criminal, revenue, and -civil jurisdi.-
ction.”! The Heir-Apparent of a mediatised State.in Malwa ? tries
to prove that -the distinction’ between the larger and other States is
artificial, invidious, and legally untenable, In bis book on the
subject, ¥ time out of number, be complains-of what. he coosiders-
unfairness to ° the so-called -smaller. States *. :In fact without the
preceding ‘participle so-called; he never refers to-theterm smallen
States: While the bigger Princes wanted their States to'be consi
dered separately to avoid their being mixed up with»the smaller
fry, the rank'and file prefer to'be treated collectively., The test of
a State’s ‘status' is not so much.its- size as it is its political stature,
It'is on the basis of powers possessed -by themthat any denomina-
tion: may be regarded as proper or' not. The ‘so0-called smaller
States of Raghubir: Siogh, including his own Sitamau, are smaller
States. properly so called. It'is the ‘want .of certain- powers that
characterisces them as smaller States. They bave practically
disappeared now. ~These were States:by courtesy. Some of these-
petly: principalitiecs were: under a condominium— a joint contro}.
exercised by the Political Agent apd some- other Ruler.

All the non-jurisdictional or semi-jurisdictional. States cannot.
be called, feudatories.  In Kathiawar there were °Estate's”
* Mulgirassias ' . ‘ Jagirs* and so on. The petty -States in the-
Central Proviaces, particularly those belonging to the Chbattisgarrh-
group, were feudatory States. proper]y so called. When Nagpur was
annexed in 1853, ‘its trlbutary Ch:eta and zamindara were a]lowed to-
retaln their possessmns ‘and acécept British suzerainty. They had to-

1. Bautler Committee Report, para 17,
2. Aitchison, 1V, 387,
3. . Indian Princes and the New Regime, Raghubir Singh :
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-execute fealty-bonds in these words :— “‘ I am a Chieftain under the.
administration of the Chief Commissioner of Central Provinces. I
thave now been recognised by the British Government as Feudatory
subject to. the Political contro! of the Chief Commissioner or of such
-officer as he may diréct me to-subordinate myself to* etc.! The
* Mahals ' of Qrissa belong to the same type  Many of them were
the vassals of some bigger States. Some of them have not been
-completely” sevéred from their former contact. ' The great
-conquerors such as Siodbia brought under their' control rmany other
Chiefs, Rulers and Thakores ...... In diost cases the British
~Government had; no desire to upset the Maharatta Chiefs unduly by
interfering with the status of such Chiefs. ...... The British left
Sindbhia with his sateilites..,... Those in Baroda were mostly brought
Junder British control in returen for the payment’ of tribute to the
Gaikwad by the Government.”® Sen divides Bihar and Orisa - States
.nto Vassal, Tributory, and Sovereign? Even the ‘' Sovereign’
State of Mayurbhanj, was deprived of full automomy, The Simla
Hill States are a class wpart, They are States only in name.
JFor example “Clause 2 of ihe Ikrarmama entered into by
-the Raja of Nalagarh recognises the right of subjects of tbe state to
-appeal to the local British Agent against oppression and injustice and
.under Article 3, the Raja engaged himself * on pain of forfeiture of
grant to pay implicit obedience to any advice which the Britich Agent
«amay have occasion to offer.”* Where in such non-jurisdictional
States, tbe Political Agent fulfilled judicial function, it waa political
and not judicial. The Privy Council held that ultimate appeal lay to
the Secretary of State for lndia. “ The territory of the State not
-being British territory and no territorial sovereignty being claimed,
.the system of judicial administration is establisbed not by Iegisl‘atiou,
«but by orders of the executive government, the judicial officer being
the Assistant Political Agent. They are under the Political -Agents

e ——

Aitchison, op. cit. Vol. 1.p. 445;
Macmunn, op. cit. p. 100;

Sen, op, cit. p. 185
,Sastl:y,‘.:l’f'zd- States, p. 43 ;
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who are: appellate authorities dealing with cases both- political: and”
civil. In the former cases their functiona are .diplomatic and cont-
rolling, decidipg as they.* think proper.’ In both the intention of
the Government is and has been that the jurisdiction exercised should-
be guided by policy rather than: by strict law.”? This sums up the-
nature of sovereignty possessed by the States of this categorys-
If the sovereignty of the .States belonging to the first and second
class wag limited, it was,very much, more so in the case of these-
consrituting the third class. Still the powers they possessed were 8.
gpecies of sovereignty under. Paramountcy,

Owing te the increase in the cost of administration, and the-
growing complexity of. work iovolved in controlling territories under
diverse jurisdictions; a system of attaching petty :States to larger
ones was attempted- by the Political -Department. Kathiawar was-
the first -area wherein' the experiment was tried. It prezented -a-
political pandemonitm. To evolve a system for -co-ordinating the
various agencies so as to bring about efficiency and effect -economy.
States constituting a natural or economic group“were taken as units.
Where they were contigiious and had common interests, they could
be clubbed together with a large State serving ‘as’'a nucleus: -The
Rulers wete reluctant to get their Sfates attached: But the scheme
was put ioto effect. Ite legal- aspects were examined; the Princes-
felt that théir rights were encroached upon. However, in 1944,
"Patliament passed the India ( Attachment of States ) Act which had
‘restropective operation: It-lagalised what had already’ been gone.
** By executive orders of His Excellency the Crown Representative,
certain emall States in Western India and Gujerat States Agencies
were, without the consent of the Rulers; ‘attached to' certain larger -
States.”? ‘The Princes, as usual, complained that their treaty rights-
were violated. The' Political Department isstied a communique on the-
2nd Deceinber 1944 to the following effect: * The interpretation
of the text of the relevant treaties has long been affected by-
usage and suffererance and has in the nature of things to be related:
to the interests of the changing times, "' This was an invocation of:

iy E———

1, (1906) A. C. 212, Hetwchand cte.
2. The Indian Staies and Paramonuntcy, F. R, Dabhi, p. 2.
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the rebus sic stantibus doctrine. * The two pressing needs, namely,
remedying the administrative deficiencies of the small States, and
facilitating their jnclusion in any federal administration applicable to
India s a whole, "' demanded. attachment or consolidation of the
petty States, In reply to the :charge that “ the step taken by him
lowered.the status and infringed the rrights of many ancient families,
the Crown Representative stated that autocratic powers should not be
abused;......... nothing which is not_inherently ,capable of: survival
should be artificially perpetuated;......and the, ultimate test of fitness
for the survival of any State’ wasthe capacity to secure.the welfare
of its subjects. "’ The result of attachment, was; the assignment of
certain functions which were directly exercised by the. Crown Repre-,
sentative through his agents, to the Special Officers of the Attaching
States. This tended to create “an intermediate suzerainty between the
Attached States and the Paramount Power.” 8 It is'said that the Act®
which * legalises it is of doubtful 'validity, '* whether “ those rights
and obligations ( of the Rulers safeguarded by the Goverpment of
India Act, 1935)......could be affected by the Paramount Power by
Act of Paramount appears to be an arguable- point,” ¢ The Princes®
* basic ‘principle of direct relationship * was .ignored. ‘The iacidenta
of attachment are legally -of no consequence. Only in the matter
of relations “with .the Paramount- Power 'thé Princes ‘had to "deal
with,one more-intermediary. h

iy
There are a multitude of Jagirs under some States like «Gwalior,
Baroda and Kolhapur. In size, population, and income, some of
them are bigger than many States, But their status is inferior.
The Jagirdars are vassals of the :Rulers and are thus ucder their
suzerainty. They resemble feuda! nobles:; -their territories are
part of the suzerain State ; their subjects owe direct sllegiance to
1. D. R. Gadgil, The Federal Problem in India, 53
2. Dabhi, Ibid ; o
3. Gadgil, I'bid, p. 54;
4, Encyclopaedia of General Acts and Codes of India, Sapru
Vol. X1V, p. 16.
5, Ibid.
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the suzerain; and the latter can legisiaté for the -feudatory
areas. Some feudatories bave been conferred the status of Rulers.
Though the Crown could not diréctly create Indian States, it
often followed the policy of recognising the feudatories as
independent; for instance, such as those of Khillichpur, Rajgarrh and
Jaora, the mediatised Chiefs under Gwalior, long ago received
recognition as Rulers of independent States.!. The motive behind
the policy was ' the expediency of weakening the Mahratta Powers
by having a belt of Rajput Chiefs and Girassias owing the security of
their States and the comparative independence of their status to the
intervention- of the British Government.!”, according to an
explanation of the Foreign Department in 1894, 'fJ

All the States bad some sovereignty which was not. inconsistent:
with the Crown’s Paramountcy; in fact Paramountcy had secured_ so
much at least. To hold that  these'Native Princes of the present
day are the repositories of their- ancient. powers -and. dlgmty ang:
nothing in the interim trapspired to. compromise their position " ¥ is
to be wantonly impervious to the facts of history. Through- not
suddenly, at least during the long course of their association with the
British, they lost sovereignty, With all that, the possession by them
of some rights was all along respected ; and: so *-Sovereignty -uiider
Paramountcy * i not a paradoxical proposition, The Feudata;y
Jagirs have no c'lg'ima to any sovereignty, They exercise delegated
authority mostlyrl They may be said to have been under double
suzeramty, hmmedxate and mediate; the former of the Ruler of the
State and_ {the latter, of the Paramount Power. In special cases,
without .Srespecting their infermediate allegiance, ‘the Paramoua 4
Power exercised direct control.

1, . Fatikkar, Intersiaial Law P,'19.
2., Ibid, P. 91,
3. Deo, The Princes of India, p. V.



CHAPTER XVII
Exterritoriality and Extraterritoriality.

Exterritoriality is '' the condition of being considered outside
the territory of the State in which a person resides and therefore oot
amensable to its laws.” ' In international law certain persons are
exempt from the jurisdiction of municipal courts. * These exceptions
are grounded on the independence and dignity of the States...... In
former times tbey were carried to an extravagant extent. "2 The
principle was extended to fore1gn vessels as though they were
ﬂoatmg pottions of the territory of the Stateto which they belonged.
To put it briefly, the exemption onglnally claimed was on the basis
that a person carried the State with him, as it were. 0ppenhe1m says
‘that the concept of exterritoriality is founded on a fiction; “ the law
of nations gives a right to every State to claim 8or ca][eé
exterritoriality, and therefore exemption from local ;ur:ad:chon,
cbleﬂy for ite head, its diplomatic envoys,. the men of war” etc.?

' The privilege is not unlimited. The right of entrance into forelgu
territory on which the privilege is founded is one dependent on a
mmity.lwbich circumstances may abridge.” 4 “

The expressions ' Exterritoriality* and * Extraterritoriality * are
treated as synonymous, Dicey, Holland, Piggot, Stowell and others
employ either term as an alternative for the other. Smith uses only
the former with reference to the immunities. enjoyed by Soverelgns_
Ambassadors, chips etc. But some distinction between the two doen
exist. It is one of degree or emphasis. Both the words suggest
that law, which is primarily and essentially territoria), contemplates
some exceptions to its inberent territoriality. Exterritoriality is a
privilege by virtue of which certain persons are saved from municipal

1. Wharton, Law Lexicon ;

2. Westlake, Private International Law; p. 266;

3. Oppenheim, International Law, i, p. 280,

4, Deo, The Princes of India, p. 6, ( from WO(;Isey, p. 101),
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jurisdiction. Extraterritoriality may more approptiately be applied to
the atiribute which law possesses by virtue of which it applies to
persons and places outside the normal territorial limits of the State.
Exteriitoriglity 2d a pessonal privilege 'means -esempiion from
jurisdiction ; this resulte in limiting the :,u.nadtctmn of the lex loct.
On the other hand the converse process is at work in regard to
extratertitoriality ; an exiension of jurisdiction is involved. While
exterritoriality involves ‘limitation of jurisdiction, the other means
its projéction beyond the realm, But botb are complementars.
It a person enjoys exterfitoriality while in country ‘X’, he
is subject to the extraterritcriality of the laws' of the country
‘Y’ wherefrom he comes. Thus a European British subject,
while residing in any lidian State, “is supposed to remain in the
territory of his owo soversign, He continues subject to the
laws of hi8 own country which govem bis persobal status and
rights of property.” ! That extratemtonahty is more applicablé to
the operation of laws than to the exempuan from if, can be seen
from this passage.: “ The exiraterritorial opération of Jaws ;

that js, their operation upon ‘persons, rights or jural reiélion's'..
éxisting beyond the limifs of thie enacting state, but still ainenable
to its laws...... The term is used to indicate jurisdication exercised
by a mation in other countries”? Extratersiforiality exfends
Jjurisdiction beyond the realm and exterritoriality, restricts it.

The sinftion Wit we dtennted ‘o nrlne pioween toe two
ferms, however slight, is neithér pedantic' por superficial, Latterly
wusage prefers exterritoriality” which seems to have siperseded
* extérritorfality * even wheré the latter could have heen the proper
‘word. " Exterritoriality is the pffviiege of those persons wheo......
‘enjoy exemptions from the Operatzon of ‘the ordinary law’ of the
‘Gtate,” 3 This meanu:g supports the distinction we made.
With refefgnca to ‘ extraterritosiality , Holland says : * Such expre-
ssions as seem to attribute anﬁhgterﬁtoﬁal supremacy, Herrschafi,
— —

L Wheaton, op. cit, p- 225

2. Black, Law Dict.;

3. Black, Jbid ;
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-to any System of law;: are...... incohsistent with the absoltite sovereignty
-of each State within its own territory.” ! ‘Here'also ' extra-territoria-
lity’ is used with reference to * any system of law * ‘etc. Oppenheim
is of opinion that if a person enjoys ' exterritoriality,” mevertbeless
he is under the extra-territorial operation of the law of his country ;
be is subject or amenable to ** se}-jurisdiction.” ®> It may be added
that exterritoriality is a privilege recognised by international law;
extra-territoriality applies to thé extended operation of municipal
law. But the distinction between the two bécomes apparent only
wben the points of view taken are different. In any case they go
together, Hereafter they are used as convertible, unless other-
wise indicated. .

The Indian Princes, like foreign Rulers, -enjoy the privileges of
.exterritoriality. 'The Gaikwad of Baroda was considered as not
-subject to the jurisdiction of English courts. * The Gaekwar of
Baroda has béen recognised by the ‘Government of India as a ruling
.Chief governing his own territory -under the suzerainty of His
Maijesty. ...... But though His Highness is not independent, he
exercises as ruler of his State various attributes of sovereignty which
49 not derived from Britisb law, but is inherent in the ruling
chief of Baroda,” 8 ** A foreign sovereign does not, by residing in
‘British territory, waive his privilege or submit himself to the
-jurisdiction of the local courts. Nor. does it make any difference
that the wrongful act is dome by the Sovereign in his private
capacity.”# The Gaikwad was sought to be brought within the
jurisdiction of English law in respect of an act, alleged to have been
.done in his_private capacity, namely adultery. But. Indian State
‘subjects while abroad do not get the. privileges of exterritoriality
extended to them. They are entitled to the privileges of British protect.
-ed.persons. Where the law of a State ia incapable of extraterritorial
.application, it follows that the subjects of the State canmot clajm
Holland, ]urisprudence, 421;

Oppenheim, of. cit. i, 627;
Statham Vs Statham, 1912, p. 92,
Salmond, Law of Torls; p- 52.

oo hoe
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exterritorial rights.  Extraterritoriality follows exterritoriality. The-
exemption granted to the Princes is based on other considerations.
rather than on any recognition of the extraterritoriality of the-
laws of their States. In fact they are unamenable to their own laws

wherever they be; there is no *self-jurisdiction,” as Oppenheim-
would say.

The exterritorial privileges of European British subjects is
based on the corresponding extraterritorial operation of Eritish
Indian laws. Normally the Rulers of Indian States have powers to-
légis]ate for all persons and places within their territories. On
genersal principles the Brmsh Government exercises jurisdiction over
all nationals; but this does not mean that they are not subject to the
jurisdiction of the State wherein they reside. They cannot, a3 a
matter of course, claim to be governed by their own laws when
under. another State. But the British Government projected its-
jurisdiction into the States, This was done under an awthority whose:
source is twofold; the Foreign Jurisdiction Act and Paramountcy.!

Law being normally territorial, *‘ No sovereignty can extend
jts process beyond its own territorial limits to subject either persons’
of property to its judicial decisions.”® The same is the principle:
respecting legislative and executive jurisdiction. Where there are:
transgressions, they may be * bindiniz on'the municipai courts,
but are internationally regarded as devoid of any effect.”? But
how is the righ't of exterritoriality acquired? According to sir
Francis Piggot, “ The Queen’s foreign junisdiction in a go;emed
country ‘is not exercised by apy inherent right of sovereignty Which-
she ‘héfgelf possesses;...... it is exercised solely: in virtue of tbe-
grant or permission to exercise it: The rights she exercises in-
oriental countries are merely the delegated rights of the actual
sovereigns of those countries...... Such powers alone as are surren.-
dered by the sovereigi of the country can be exetcised”

Dabhi, op. cit. 9;

1

2. Per Story, Schmitthoff, Conflict of Laws p. 373 ;
3. Schmitthoff. 1bid, p. 374;
4

Sir Francis Piggot, Exterritoriality, pp. 18-21.
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‘But how this grant or. permission or consent was -guperseded by
another source of jurisdiction, i& shown by Keith:thus: * The extent
of the Foreign-jurisdiction of the Crown is by statute placed wholly
within the control of the Crown ! * The former eystem by which
‘the Crown was accorded jurisdiction over British subjects and British
protected persons in foreign countries by consent of the sovereign,
has been in steady decline of recent years. It was under Victoria
-that it was made effective in operation by legislation.” 2

The preambie to the Foreign Jurisdiction Act mentions that
the sources of the extraterritorial jurisdiction of the British Crown are
* treaties, capitulation, grant, usage, sufferance, and other lawful
smeans.”®  Originally consent gave jurisdiction. It was implied in
treaties, ‘capitulations, and perbaps to some extent in usage also.
Sufferance means acquiescence or asseot and not consent. The
phrase “ other lawful means ", means alarge number of things,
jncluding political practice. The jurisdiction exrecised by the Crown
in a foreign country is not uniform. Where the Crown has secured
-the right of government ** that right may be exercised as fully as if
the territory belonged to a colony conquerred by.the Crown. In some
places, for example the South African Protectorates, the territory is
for practical purposes, a colony " L Parliament which cannot normally
legislate extraterritorially, . has conferred such a right on, the Crown
whlch can exercise such delegaled autbority by Orders in Council.
Save in the Government of India Act of 1935, whereby federating
States were amenable to Parliamentary legislation to a limited extent,
Parliament could not make laws for States and State subjects. ** But
it has the power to do so and it has done so, for State subject outside
the States, in the Foreigo Jurisdiction Act; 1830; ' By section
15,.0f the Act wherein in: future an Order in Council is made
-extending to persons enjoying His Majesty’s protection; all subjects
of the several Princes and States in India are to be included in that
.expression. %  Although * the principle of State-sovereignty over air-

1. England from Victoria o George vi, p. 127, Vol.ii;
2. Ibid, p.148.3.1890, 53 & 54. Vict,

3. TJenuings and Young, op. cit., Sec. %

4. Ridges, op. cit: p. 530;
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has been recognised so far.as air sovereigoty .of Indian States is
concerned:....... .subject to the necessary limitations of international:
requitements and the paramount needs of defence ™',! .the carriage by
Air Actof 1932, shows how ¢’ the legislative power of Parliament

extends to .all these territories including territories under His’
Majesty’s protection: " '

It was held by the Privy Council that the extra-territorial
jurisdiction granted to the British by the Nizam could not be availedof
for purposes of extending it -either inrespect of persons or things
not covered by the cession. It was held that the notification issued’
by the Governor-General in Council was inoperative.*’ The same
tribupal held that “the King' in Council has- power to Ieglslate
hitaself by-Orderin Cotincil or make provision by delegating such’
legislative authority to stich'a person or body of persons ‘as he may
decide. " ‘This -case was one ‘wherein the scope of the Foreign:
Jurisdiction ‘Act was considered. In anotber case when thé questlon
was about the fegality ‘of the the frial of a persoh not subject 'to
jurisdiction, the Court Wa§ of opinion thaf acquiescence on’ the part
of the person’was enovgh to thake him amenable fo ttial and that"
* there was no inherent Want of juriédiction ™ eithér. In 57 I A
318, it was also obServed that 'jurisdiction incladds ‘power?’. ~This:
was 2 liberal construction. The jurisdiction'exercised is not -strictly-
judiciak; it is political ‘and'administrative.’

There are certain sources common to ‘both Paramountcy and the
Foreign Jurisdiction Act.. Usage is'a source of both. '“ Other lawful.
_means ” is 'wide enéugh to comprehend political practice. Again the
Crown’s prefogative may well come'under the phrase* other Jawfu}
means.” What are these “other:lawlul means'then ? That the éxtra:
territorial jurisdiction of the” Crown' tésts on foundations other.than.
consent is clear:from Sir Robert Holland’s statement: ‘“There had been -

Sastry, Indmn States, p. 52;

Halsbury, «, 129.

Yusf-ud-Din Vs. The Queen Empress, (1897),°24.1. A, 137;.
Dattatraya Kane Vs, The Secretary of State 57, L A. 318.

ERTR S
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* in the past a constant development of constitutional doctrine under the
strain of mew conditions...... The doctrine, as for instance in the
case of extra-territorial jurisdiction such as railways and telegraph
construction, bad been 'superimposed upon the original relations
of many. .States....., The. Rulers* consent to such pew doctrine
was not always sought in the past.”! This is the history
of the case. What about its legality? Holland calls what was
political practice, a ‘ constitutional doctrine.’ ‘when tbe legality of
the exercise of some aut'hpr_ity' under the Foreign ]urisdiction
Act was questioned, the™*'British Government claimed that théir
right! was based on Paramountcy. In a recent communication td
Patiala respecting Lﬁg jurisdictio over European British sub1ects
the Govemment of Indla have remarked °this jurisdiction is based
on the Dreroqatlve of the Paramount Power’......But the ousting of
State jurisdiction is a survival of the period &f capitulations.” *

There is again statutory provision for the exercise of extra-terri-
torial jurisdiction. Ssction 294 (5) of the Government of lndia Act
1935, provides for the exercize of power under the Foreign Jurisdicts
ion Act. " This section deals with a power' 'which at present is-
exercisedito prevent the'trial by State courts of British subjects for
offences conimitted'in the States, The right s claimed and exercised
under Paramountcy at- present.”? This is a clear admission that
n&ither' consent nor- the Foreign Jurisdiction Att were the sources of
extira-territorial jurisdiction of the' Crown as far as the Indian States
were concerned. After all the Foreign Jurisdiction Act rests jurizdiction
oo’ treaty, usage etc.” It cannot by itself be a source of extra-territo-
rial jurisdiction: Time was when the British sought aod obtajged
jurisdiction. For example on the 10th July 1861,% the Nizam granted
jurisdiction to the Govemment of India inrespect*of certain ‘persons:
The sanad reads thus: “Itis hereby made known by the Nizam's
Government that in the event of any dissension or dispute arising

But. Rpt. para 35.
Panikkar, Intersiatal Law, p. 73;
Parl. Debates, Vol. 302, col. 1037;
Aitehison, Vol, ix.
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among the classes aforementioned within the said territory....,.the:
Resident shall be empowered to inquire into and punish any such.
offence etc.”! But this sanad was before 1890 whean the Foreign.
Jurisdiction Act came into existence and the exercise of delegated
authority by the Resident. means that consent was the source of
jurisdiction.

That the British Parliament provided for the intrusion of
British jurisdiction into Indian States is evident from some statyteg,
In 1861 it was enacted thus: * The Indian Legislativé Council ig
authorised to make laws for the servants of the Government of Indla
within the dominions of Princes and States in alliance with™ Her
Majesty.”?  Also the Indian Penal Code confers jurisdiction ip
respect of offences committed beyond the territories of British Indig,
In 1833 the Governor-General in Council was empowered “ 1o make
Jaws and regulations for all persons, whether Bn't[sh or natwe.
foreigners or others......for all servanu of the Company within the'
dominions of the Princes and States."® In the preamble to the Act of
1879 it is stated that “......by treaty, capitulation, agreement, grant,
usage, sufferance and other lawful means, the Governor-Geperal in
Council has power and jurisdiction within diverse places beyond the.
limits of British India."” ¢ “The Indian ( Foreign Jurisdiction ) Order
in Council 1902, authorises the Governor-General in Council ¢
exercise any authority of the Crown...... in parts. of India Outs:de
British India ...... The powers of the order are exercised ip
judicial and executive matters also ...... Parliament secures the

effective exercise of legislative autbority ...... to legislate for
persons /and places in the states aod the final decision in lag
of such issues lies with the Crown itself.”® It is true, i
many treaties the Company promised that “ the jurisdiction . of the,;

1. Aitchison, Vol. ix. A

2. 24 & 25 Vict. cap. lzviis 1 -
3. 3 &4 Wm iv, cap: Ixzxv 1 ~

4, 21, Vict, 1879; & Y
5. Keith, A Constitutional Histors of India, p, 223;, . -



EXTERRITORIALITY AND EXTRATERRITORIALITY. 235

PBritish Gevernment shall not in any mannel;] be introduced. ™
But treatiss, as we have seen, were not: adhered to; political
practice had superseded them' con31der=3bly Holland exalts political
practice to the Status of 2 consmuhonal doctnne' ! It would not
be incorrect to regard ttasone of the * other lawful means * for
the acquisition of extra- terntonal jurlsdlctlon Foreign jurisdiction
has been :exercised mdependently of treaties. That is why, in
his forewdrd to Ranbir Smgh's book, Sir Manubhai Mehta says :
* The extraterritorial jurisdiction claimed by the British Government
in Indian States is another:feature of Paramountcy that still rankles
in the side of the Indian States.” ® As the Indian States Committee
themselves concede, * Some of the treaties contain clauses providing
that British jurisdiction shall not be introduced into the States;......
nevertheless the paramcunt Power has found it necessary ” to do so.

The source of such an extension of jurisdiction is Paramountcy.
Was it ulira vires the authority of the Paramount Power or was it
within its rights ? As the British Government bad undertaken all
foreign affairs, ‘it bad a right and duty cast upon it to provide for
the protection /of State subjects while abroad, as well as to ensure
that alien subjects, while in the ‘States, got the benefits of a rule
of law. -The British Government put forth these arguments in
support of its claiming extra-territorial rights in the States, among
other grounds which are more or Jess political. We need not go
into the justice of the claim. Its legality is obvious. The States
had accepted tbe protection of the British. Its incidents are evident.
John D' Mayne says: " Parliament is as incapable of taking away
the powers of a court in Travancore as it ia of dealing with
the courts of France.” 4; this is all right provided the Indian States
had a place in international Jaw. The very fact that they were
protected States renders internatiopnal rules inapplicable; and hence
the need of Forf‘:ig\n Jurisdiction Act. As obsetved by Lawrence,

— —— -

1. Aitch.,-'Voliv, p. 282 ; ( Bhopal)

2. Butler Committee Report, para 35;

3. Ranbir, Siogh, op. cit.

4, Cited with approval by Sen, op. ¢ié. p.:102 ;
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* the term ' protectorate ® as applied to the' Empire in its relation to
those Princes, and the description of their subjects when abroad, as
entitled to British protection, is etymologically correct ™ ? though it
is distinguishable from the meaning attached to African Protectorates,
for example. Mayne gave his opinion very much-before the passing
of the Foreign Jurisdiction Act. As the .British Government had not
been ceded jurisdiction for the trial of European British subjects, he
rightly pointed out how they could not claim it. The source of
British extra-territorial jurisdiction was the right of defending and
conducting the external affairs of the Indiap States involved in the
Crown's Paramountcy. Even when such a right' was claimed nnder
the Foreign Jurisdiction Act, it was only as from an additional source
as it were. Essentially Paramountcy was the -source of that right. »

The introduction of British jurisdiction into the States waz one

of the ‘ incidents and illustrations * of .Paramountcy. This has been.

both in respect of certain classes of- persons as well as certain-areass
All European- British persons and foreigners, not subjects of British
India, were unamenable to the process of State laws. Lee-Warner,
says : ' In every Native State the combined autbority of Parliament
and the consent of the protected sovereign, either expressed or implied
( perbaps presumed ) may be regarded as the source of that widely.
extended personal jurisdiction over European and Indian British
{ not British Indian.) subjects.” ? He regards such jurisdiction as
delegaled.. He classifies it thus: (1) cantonment jurisdiction,
(2} railway jurisdiction, (3} jurisdiction over civil- stations and
canals,g(d:] residency jurisdiction, a__g:i;_(5] personal jurisdiction over
Europeans.” He considers as res:'duiv;hy jurisdiction that power
reserved by tbe British Government in respect of.a class of subjects,
such as over the Feudatories of Kolbhapur, who were until restoration’
of jurisdiction to the State in 1930, under the Resident, for some
purposes.. This regiduary jurisdiction may be based on treaty or
usage. Jurisdiction is said to be subsliluled in cases where the
native sovereign is set aside for a time.

—_— &

1. Lawrence, International Law, p. 62;
2., Lee-Warner; op. ¢it. p. 329

t
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The Indian States were bound to prcmde all facilities of
-cantonment. ‘The cantonments lay within the temtones of the State.
“The troops, stationed therein were under'the control of the British
Government, Where territory was not transferred but only its' use
was ceded for some specific purposes, it is presumed that, but for
what had been ceded, the sovereignty of the Ruler of the State was
unimpaired. At the same time the Indian Princes could not rely upon
the principles of international law that the jurisdiction in the
cantonment area should be restricted only to troops and officers.
The doctrine underlying the famous case Laconsa that ** as a matter
of right mo State can claim jurisdiction of any kind within the
territorial limits of another independent State”! has no bearing
whatsoever on the Indian States’ liability to the Crown's foreign'
jurisdiction as they were not.independent. ‘The obligation of the States
to afford facilities for defence 'and protection carried with it their
duty to allow construction of railways. Territories are required for
purposes not oaly of laying the track, but also for buildings, platforms,
sidings etc, Areas bad be ceded for such works. A resultof such
cessions is apparent. The. laws of the States ceased to be “fully’
territorial. This cession of jurisdiction was not however equivalent’
to the cession of savereignty. *' The'distinction between savereignty’
and jurisdiction may appear subtle to some, but it is vital......Where
does-jurisdiction end .and sovereignty begin ? " ¥ this question is-
raised, but no apsweriis given. The Nizam’s sovereignty over the
PBerars was in.tact ; but he had no jurisdiction there. It is an eminent
instance of a compromise between nomipal sovereignity of the one
and the real jurisdiction of the other. On the ground that they had
ceded jurisdiction and pot sovereign rights, the Indian Princes
demanded retrocession of all territories ceded by them for railway and
.cantonment purposes.. Many of the States seriously put forward claims:
for the retrocession of their ‘sovereignty’ over such (railway) land......:
As the:Davidson Committee pointed out, “if this claim were established.
and every State exercised jurisdiction on the same line beiween
Delbi and Bombay‘ , a train would encounter not Jess than thirty-eight:

PR

1. Mos. P. C. (N.S.) 183.
2. Shafa'at Ahmed Khag, of.¢it. p, 180,
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changes of jurisdiction during the course of its jourmey."! A.
military catnp néeds some civilian. neighbourhood also. Either for
busipess or on service. a civil population clusters round canton-
ments; infercourse between the civil and military personnal becomes
inevitable, Il: j¢ for this that there were, in addition to pure
cantonments; ° civil and military * stations also.

The Residency area was deemed to be outside the limits of the
State. Not only did the Resident enjoy exterritoriality, his retinue
got the same diplomatic privileges. * Residency 'mfmeant the resid.
ence of the Resident and bis staff. But the acquisition of a large
region of land for ° Residency’ purposes and allowing people.of:
the State to immigrate into it and claim exemption from.the laws
of the State, was often the case. The abuse to which the system:
was exposed, is ably pointed out by Raja Sir T. Madhava Rao,
Dewan of Indore, in his letter to General Daly, Agent to the
Governor-General.  This letter is dated the 3rd, July 1874. Speaking
of the injustice resulting from allowing State-subjectz to settle i
the Residency area and claim exemption from State taxes, the-
writer draws attention to ** the grave and manifcld inconveniences...
if the British Government should found and stimulate a town of its:
own in the very neighbourhood of our capital and claim for csuch
town different laws, ‘a different. fiscal arrangement, and in short,
quite a different system of management altogether ™ ? To illustrate-
the consequences ,of such a step, the writer of the letter, the Dewan-
of Indore, says: 1 would offer the picture of the German:
Ambassador .in London demarcating a certain area aroupd his-
residence, inviting lots of tbe London population to settle arouzd,
and claiming within' such area the right' of ad mibistering German-
laws and German system in general, and claiming for the whole-
settlement supplies totally exempt from' the taxes of England.” 3
In substapnce. the complaint is legally just; but the analogy is.
carried - oo far,

1 Shafa’at Ahmed Khan, The Indian Federation, p. 181; Also-
Davidson Committee Report.
2 & 3. Nicholson, of. cit. p.‘133
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The principle of gui mariiinus, that.is‘of_ regarding ships of
-war as carrying  with them their territorial character, can be applied
-only in cases of a special kind. Exterritorial ipnwleges were often
.claimed in favour of the entire suite of Ambassadors on the ground
that their residence was part of the States wherefrom they came,
‘ Exceptions are made in their favour. They are ggounded on the
dignity and independence of the States...... In former times they
were carried. to an extravagant extent....., An ambassador’s resj-
dence was in most countries an asylum even from criminal justice.”™?!
Similarly the British Government claimed exterritorial immunities
for the European and American petsons, and a corresponding extra-
territorial right over them, while they happened to be in the States..
Whatever may be the legal explanations offered, it is obvious that
this right was claimed to secure special .privileges to the Europeans
and Americans. Thisis a case of political discrimination.

Formerly extradition between the Indian States and British
India was regulated by treaties. Bot “ the Indian Extradition Act
1903, provides a simple procedure which renders treaties. unnecessary.
“The States are bound is any event, to surrender fugitive criminals
from British India,.....Where the State seeks extradition of an
offender from British India, it may proceed under its treaty ; but it
may ask 'the Political Agent to issue a warrant.”" * Before a State
demands the extradition of a person accused of an offence, it must
.eatabhsb a prima facie case. It is the political officer who judges
whether. a prima facie case exists or not. Where extradition is
sought by British India “ the prima facie evidence which British
Indian authorities should submit is for the satisfaction not of the
State but of the political officer. As Colonel Newmarch wrote to
the Gwalior Durbar, *if I consider the prima facie evidence sufficient,
that opinion should be enough to justify the extradition and trial of
accused persons by a British Court.”® The Local Governments of
‘British India had digcretion to decline to surrender offenders to the-

1. Westlake, Private International Law, p. 266,

2. Keith, Constitutional History of India, p. 224

3. Sastry, Indian States, p. 84.
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States notwithstanding a warrant issued by the Resident or otber-
competent officer: on behalf of the State. The principle underlying-
éxtradition was not so much reciprocity as it was Pafamountcy and
subordination. This is pointed out by Sen : ** The jurisdiction claimed
by the Goversmenf of India { over troops) canpot be effectively’
exercised without overriding fundamental and universally recognised
riilés of extradition : for it ap offender who belongs to the British
Indian armv be arrested within the territories ‘of ab Indian
State, it will be perfectly’ within the right of that State to refuse to
surrender the criminal to Britich autnorities.” ' 'In fact it has been
held thit no claim for extradition can be validly preferred except
by thé State-within whose tertitory the offénce was committed. ®-

But all judicia! principles were ultimately interpreted and’
applied in the light of the relationship snbsisting between tbe Indian.
States and tbe Paramount Power. 1f, for example, a Ruler of an
Indian Stau_-: had entered into a treaty of vassalage where by be
undertook’ * fo execute whatever orders that mav be issued to him®
by the British aut‘nonnes "% it would be fuiile to argue oE
reciprocity. Even the Ind:an Extradition Act is dlscnmmatory,
Parafbuuntcy permeates it. The Crown bad its rights as Paramount
Power to demand. the surrender'of any class of criminals ; it could
also refuse to surrender offenders in some cases,® when the States
requested their extradition. ** The British Government expects tbe
surrender of military deserters from the Imperial army, while it
cannot extradite to a Native staté a deserter from- its army."® As
admitted by Lee-Warner, long before the epactment of the Indian:
Extradition Act, “ strict reciprocity between the Paramount Power
and the States in subordinate alliance is impossible.” &

Sen op. cit. pp. 107-108;

‘Rép Vs. Ganz, (18823 L, R:9'C. B, 93.
Aitch. Mandi Sanad, Viii, p. 364

Indian Extradition 'Act, 1903, Set..22, Ss and 15.
Lee-Warner; of.¢it. p. 355;

3bid, p. p. 357-358.
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'CHAPTER XVIII
Decline of Paramountcy

After the vicegerency of Lord Curzon, Patr'amountcy, appears
to bave lost much of its old vigour. The Princes who bad all along
smarted under the rigorous discipline of that great proconsul,
must have sighed a breatb of relief when Lord Minto assumed
office. Here.is a very telling confession. of one of the Princes.and
it can be taken as a typical one. When asked by Mr. Montagu if
they had any camplaint, aone, of the Princes replied. '’ Not since Lord
Minto’s time.”! While Curzon used fo, chide and chastise the
Princes like, school- ~boys, " since the time of Minto there has been a
tendency to treat themn as all but sovereign assomates of the British,
Crown"? It has heen ohserved that " A period of cordial
co-operation began since 1905." 3

Though Paramountcy was becoming a mild yoke, it should not
be supposed that it began to lose ground. On the othec hand its,
extent went on increasing even as its intemsity was decreasing.
Minto brought within its compass all matters of an Imperial or
ail-India character. He tried to interpret Paramountcy in.terms of
the States’ relation to the rest of India. This, the Princes began
to resent, However, he placated them. Curzon bad repeatedly advised,
them o copy European systems of administration ; but Minto assured
them that he was opposed to  “anything like pressure on the Durbars
with a view to introducing British metheds of administration.’ ¢
He pursued a " propiatory policy in respect of the Pripces.”* The
following three ipstances speak for themselves: “{1) The pena-
lising of criticisms of Princes and Chiefs by pewspapers etc,, in
British India—Cl. 4 (¢) of the Act to provide for the better Control

— N .
"

1. Mentagu Indian Diary, p; 243 ;

2, Schirster-and Wint, op:cit p. ’127’ .
3. Sidney Low, 0. ctt. " ' }
4, Minto’s Udaipur Speech, Buéler Reﬁo?t, paf'a.‘_zg-;[



242 DECLINE OF PARAMOUNTCY

of the Press, No. 1 of 1810;... (2) The constitution of the family
estates of the Maharaja of Benares into a ‘State’...(3) The attempt
to set up an Imperial Council of Ruling Chiefs.”! Minto preferred
copnferences with the Princes to issuing general directions without
consultation. Lord Hardinge followed Minto’s metbods. He tried
to bring about frequent meetings with the Princes and was keen
on establishing some permanent arganisation. War broke out before'
much could be done. From Curzon’s policy of active and effective
intervention, there was a resilience to a policy of indifference. The
éffects of it are described thus: ‘'During the last 10 or 12 years
( written in 1926 ), whep the policy of the Government of India bas
been...... to leave the Durbars of our native States free a.n;i_'
untrammelled, political officers have, as a rule not interfered unless:
gross misrule prevailed. The policy of relaxing control almost
suddenly over a set of people who have long grown accustomed to

rigid and indiscriminate discipline has had a very unfortunafe)
effect.”? o T

Lord Hardinge regarded the Princes “as the helpers and
colleagues in the great task of imperial rule” ®> War was on ‘and'
national agitation against British rule had to be encountered anyhavg.'
Mr. Montagu tried his'best to improve the system of relationship
with the States. As a realist, he thought that ** the right thing to do
would be to scrap all their treaties, provided they were willing to do
80, and to form a model treaty for all of them.” + He had his’ plans
about the essential terms also, 23 is eévident from hig Diary. He and'
Cheimsfprd rs_(iommended the formation of a Chamber of Princes
with a Standibg Committee. ‘““They recommended also that political
practice should be codified and standardised.” 5 They suggested
that the Indian Princes should be invited for discussion in respect of
matters concermipg both the States and British India. The Chamber

i

Gundappa, The States and thelr People, p. 56.

V.S, S. Sastry, Rt. Hon'ble, The. Future of Indian States, p. 20
Jodhpur Speech, Lord .Hardinge, Butler Report para 30;

E. S. Montagu, Indign Diary, p. 281;

But: Rpt. para,32,
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of Princes was a mere deliberative body. It did little work owing to
the indifference of many major Princes and the spirit of eccentricity
which characterised pot a few of its menibers. However it became a
common platform for the Princes ic become collectively: articulate
and press for.a difinition of Patamountcy. All their -efforts were
primarily directed towards seeking a clarification of their position
pis a-vis the Goveroment of India and the Crown., This was a
common ground on which all the Princes could unité inter’se.

Paramountcy bad slumbered for vears; as though it
wanted to wax again before disappearing, it asserted itself
most impressively in the treatment of the- question of Berar
by Lord Reading in.1926. In his celebrated letter to the Nizam,
Lerd ‘Reading reiterated in the most emphatic terms the ' Sovereignty
of the British Crown’ being ‘ supreme in India’. He claimed that
the right of intervention was apnother °instance of the consequences
necessarily iavolved * in the supremacy of the British Crown. He
declined tc get a new Court of Arbitration appointed to reconsider
thé Berar issue on the ground that the decision of the Government
of India had been arrived at after full deliberation and:discussion. He
based his conclusions on the principle of .res judicals. The Nizam
was- told tbat the title “Faithful Ally’ which he enjoyed did not
have the effect of putting himina * category"saparate'from ‘that of;
other States under the Paramountcy of the British Crown.”! In
fact almost all the Indian Princes were called °allies’;, for, had
they not entered into a' ‘relatiooship of ‘subordinate alliance'? At
the same time they came to be described as under the °suzerainty’
of the Crown, the ‘ Faithful Ally* not excepted. As Lovat Fraser
would say, * The words 'ally’, ‘feudatory’ and ‘ federal relation-
ship’ are all inapplicable to the relations between the ‘pative States
and the British Crown.”? ’

The Indian Princes felt that time had arrived for them to'seek
a clarification of the complex. problem of Paramountcy. Reading
bad not neglected his *‘ duty ’ towards them inspite of his

1. Readiog’s; Letier tothe "Nizam, v
2. Lovat Fraster, India. urider CurZon® and After, p..208.
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reassertion. of Paramountcy. It was he who had ' certified " the
Protection. of, Prince’s Bill and made it alaw. Yet the Princes
were smarting under Paramountcy, their treaties, had .been
violated by successive Governors-General;, The relationship between
the Crown and tbe Indian States which extended now for over a
century and quarier; had remained nebulous and incheate......... a
hundred years of political somnolence had, in the caze of maoy States,
led to an.ignorance, inconceivable to-day, of the rights of the States
and where such rights were cherished, the documents were often
incomplete.™ What about duties ? Were the Princes aware of them ?

Lord Irwip proved a true friend of the Princes. He appreciated
their anxziety about.the definition of their relationship with the‘j
Crowp. The Declaration of 1917 that the goal of the British
was ! the progressive realisation of responsible ‘government ’ in India;
the publication of the Montagu-Chelmsford Report in 1918, the
tiansfer of some responsibility to non-official ministers in the
Provinces; the expectati_:m of further demoeratisation of the Provincial
Governments and Intreduction of some popular element in the Centre;
the apprehensions of a Federal Government claiming the rights' of
Paramountcy over the States; and the certainty of a Statutory
Commission, whose appointment was contemplated by the Act of 1919,
recommending the granting of power by ipstalments to the Indian
Legistature; these and other. matters impelied the Princes to get their
position defined and secured. It Wwas cpe thing for them to
acquiesce in the authority of the Paramount Power as long as it was
.exercised by a Viceroy responsible only to ‘the Secretary of State,
but quite another thing if it were to be exercised on the advice of
Indiap ministerS.........responsible to ap Indian Parliament. ™ In
response to their repeated requests Lord Birkenbead appointed a
Committee on 16~12-1927.

The Indian States Committee was appointed to report upon the
relationship between the. Paramount. Power and the Indian “States.
There were otber subjects: included -in the terms  of reference..

1. Panikkar, The Indian Princess in Couneil, p- 20;
2.. Coupland The Indian Problem, p.91.
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-‘Simultaneously nationalist Indians had, at an All Parties Conference,

formed a Committee with Pandit Motilal Nebru as Chairman, to
draw a constitution-for India. Meanwhile, that is, in November 1927,
‘the Simon Commission was alse appointed. The Nehru Committee
framed a draft constitution for the ‘Commonwealth’ of India possess-
ing a * Dominion * status. They claimed that the ‘ Commonweslth *
would inberit Paramountcy. " The Comrmonwealth shall exercise
the same rights in relation to, and discharge the same obligations
towards, the Indian States, arising out of treaties or otherwise, as
the Government of India has hijtherto discharged.”® They said:
“if there are persona! ties of allegiance or devotion which bind the
Indian Princes to the throne, pei'son or dynasty of the King, they
.cannot and oughf not to suffer in sirength......... when India attains
Dominion status.”® The Indian States Committee’s finding on the
nexus oOf Paramountcy was favourable to the Princess The
Committee recommended that ** the Princes should not be handed
over without their agreement to a new government in India
responsible to an Indian legislature. ” The Statutory. Commission
recommended the substitution of a federal for the then existing
unitary type of Central Government so that the States might also
unite with the rest of India. Though the Commission was not
sanguine about the institution of a federal form of government at an
.early date, it hoped that the federal idea would be realised in
due course.d

Tn their Despaich on the proposals for Constitutional refotms,
the Government. of India said: ** We accept the important distinction
made by the Statutory Commission between the exercise of
Paramountcy on the one hand, and, on. the other, the normal
treatment of matters which are of common ¢oncern to the Siates
and to British India. It is only in respect of the former that the
Commission recommends that the Viceroy should be statutorily
wested with the functions now exercised by the Government of

1, Report, All Parties Confercniee, Art. 85, p. 122;

2. Rpt- 58;

3. Simon Report; ‘i, 146,
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India"? Agaip, they said: * The argument on which this proposal
is based, though in part sentimental, appears to be cogent. It is oo
the King-Emperor that the  loyal sentiments of the Indian Princeg
are centred and it is towards the Viceroy, as His Majesty’s repre-
sentative rather than. as the Governor-General, that they feel the
respect and devotion which is so valuable a factor in our dealings
with them.””? These were the views of the Government of India.
The Princes were invited to take part in the Round Table Conference,
the first session of which commenced on the 12th Nc_wember 1930,

The Indian Princes were against a strong unilary centre at
Delhi. “ The establishment of a unitary state, with a sovereign
parliament sitting at Delhi_...... is to my mind jmpossible. The
constitution must be federal, and, while the Princes could
not be in any way coerced, they would come into an all-India
federation of their own free will, provided their rights were
guaraoteed ”,* said the Mabaraja’of Bikanir. He could speak of”*
* their own free will " at last ! “ A unitary Zentralised Government.
for the whole of India including the States is impossible as the Crown.
is bound by its treaties and engagements witb Jndian Rulers to protect
and maintain their sovereignty " ,? was tbe siand taken by the
Princes. At first they were inclined to enter into a federal relationship
with the rest of India. * The Maharaja of Bikanir's stalement at the
first plenary session of the Conference ( Round Table ) on the 17th
November 1930, that the Indian States could best make their
contribution * to the greater contentment.and prosperity of India as a
whole...... through a federal system of governmenf comprised of thes
States and British India * waa joined to a declaration that the States:
would never federate with a government of British India which was.
responsible to the British Parliament.” ¢

Ta allay the apprehensions of the Princes the British Government.
told them that the relations of the States outside the federal sphete -
1. Government of India’s Despatch ( September 20, 1930 ) para 213"
2. Indian Round'Tdble Conference, ( Cmd. 3778 ), 36-37;

3. Haksar and Panikkar, Federal Indie, p. ix;
4y John Coatman, India—The Road to.Self-Government, p. 1043
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would be with the Crown, “Responsibility at the centre would only be:
-partial. The Crown meant to fulfil its treaty obligations, and must be’
in a position to fulfil them, especially as regérds the military
protectorate,” ! But'the other problem was present ; India would
‘become a federal * dominion ’ with the right of secession from the
Empire. The opinion of the Indian States Committee that they could
not be ‘ handed over ’ against their will, had encouraged them. But
the Committee had declined to define Paramountcy, ““The Chamber of
Princes have from the very qutset urged a satisfactory settlement of
the claims of Paramountcy to be a condition precedent to the
accession of-the States to any federation..,...Among the essential’
claims they bad laid down from time to time, the one treating with
.a- difinition of Paramountcy has been made the sine gug non to any
tederation. " The first flush of enthusiam which the potentates of
Bikanir, Bhopal, Patiala and representatives from other States bad
shown for federation, slowly waned. " The Princes were now (1932)
* marking time .}

In March 1933 the White Paper containing the proposals for
the new constitution that was in the making, was published. Shortly
afterwards a Committee of both the Houses of Parliament, the Joint
Select Parliamentary Committee, with Lord Linlithgow as Chairman,
was appointed to ** consider the future government of India *, with
-special reference to the White Paper proposals, “ No more powerful
parliamentary committee has ever been set up. It contained most
of the leading maen in British public fife, including several who had
-held bigh office in India.** It was the Report of the Joint
Parliamentary Committee that finally constituted the basis of the
Bill which became the Governmeni of India Act of 1935, The part
of the Act dealing with Federation, was not to operate until a
specified number of States had acceded toit, The Indian Princes
“{ost their old -ardour for a federal association. They did not show
Barton, The Princes of India, p. 299.

V. R. &. Aiyer, The Indian Constitution, p.243;
Coupland, The Indian Problem, p. 13G;
ibid, p, 132.
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any desire to accede; the Paramount Power bad no interest in
coercing them,

For one thing, the Act had nothing to do with the Princes status:
and privileges. It concerned them only to the extent, of subjects-
common to them and the Federal Government in case they chose to:
accede. Further, it.provided tor the appoiotment of a separate;
person.to be the Crown’s Representative in regard to the States.
Paramountcy itself was wholly outside the purview of the. Act. It
was mnot defined; this was ane of the reasons for the Princes *
reluctance ta join the federation. They thought that they wouid,
have to surrender a measure of sovereignty to the Federal
Government. without in any way escaping from the Crown's.
Paramountey. ““ The Indian Princes do not want their States -overrun
by federal agents, their law coutrts subordinated to the British Indian
Caurts or their resources .putit at the disposal of any external
authority.” ! Explaining the effect of the federal scheme ag devised in
the measure, Sir Samuel Hoare said: “First, the Bill, so far from
worsening the position of the Princes ia regard to’Paramountcy, wilt
make it better. Secondly, the greater part ‘of the ‘Bill hds nothing to-
do with Psramountcy at zil...... “Thirdly, Paramountcy must he dealt:
with in the normal way i India. It affects the Princes, whether
they federate, or not. ?? So the Act did not provide for them any
escape from Paramountey.

By federating the Princes they could have escaped Paramountcy
to some extent. As Paramouptcy had; bacome all pervading, they could
have entered into. constitutional relationship in respect of many matters:
covered by Paramountcy.. Their relations with the Government of
India would have been to a large extent: governed by treaties and.
instruments of accessiop. But to say that tbey “would have altaiged;
an international status on tbe assumption that ‘‘ The Instrument’
of Accession by which a State enters the Indian Federation is a»

1. John Coatman aplczt p- 124;
2, Parcliamentary Debates, Vol. 299, col. 1237
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tteaty under International Law,”! is t0 draw an unconvincing
conclusion from an unacceptable hypothesis,. However, federal
control wovld bave replaced the' old system to a considerable degree.
It was stated in Parliament thus: “‘Many subjects such as railways,
telegraphs, telephones, and so on mentioned by Lord Minto, will
now come into the federal purview and if a State acceded to the
federation, Paramountcy will not be applicable to: that extent.
Paramountcy will to that extent be limited.”* Sir Tej Bahadur
Sapru’s assurance that ‘‘ The basis of Federation.is equality ”? and
that there could be no ‘ Paramount upit’ of any federation, could
not dispel the doubts of the Princes bloc. As remarked by Sastry,
* Paramountcy in the absence of a cordial federation between British
India and the Indian States, is.bound to be an unending tutelage
to the States,”4 and the Princes endured it,

The problem facing the Princes was the security of their rights
upder the treaties which the Crown had apreed to respect, but
which, they apprebended, would not be the case if ultimately the
Federal Government should become responsible to the legislature.
They calculated the risks itvelved, As remarked ; * It is difficult
to synthesise the promise of the King-Emperor to maintain
unimpaired, the privileges, rights, and dignities of the Princes,
with bringing the States as federating wunits in the federation
for eventua!l evolution of the Indian union as a self-governing and
sovereign entity. Sir William Holdsworth significantly says: “If in
so far 23 the ministers who govern British India are made responsible
to an Indian Legislature, in that event, and to that extent, they are
incapable of acting as agents of the Crown in their relaticns with the
Rulers of Indiap States.” & Holdsworth’s argument is more plausible
than Coatman's. The latter holds that " the States would never
federate witb a government of British India which was responsible

Wajid Khan, Indian States etc. op. cit. p. 57;
Pgrliamentary Debatles, Vol..299, Col. 1235 ;

V, R, S. Aiyer, op. cit. 245

Sastry, Treaties, Engagemenis, and Sanads, p. 308
Singh Roy, op. cit. p. 138;
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to the British Parliament ! Were not the Viceroy and the Secretary
of State responsible to the British Parliament ! The Princes® fears.
are thus indicated: “ But suppose the British Crown was replaced at
some future date by an autongmous Indian Government, could they
then be as certain of the sanctity of their treaty rights ?™

By acceding 10 the Federation the rulers could have acquired a
new place. ‘' The right of the Crown in the exercise of power to
determine the extent of its sovereignly asserted by Lord Curzon and
reasserted in the ‘most conclusive terms by Lord Reading stands
unaltered; the way for the Rulers’ to acquire authority is through
federation. '"? 5iill they were luke-warm. Obp the other hand,
some " representatives of the larger States present a view that a
definition and delimitation of Paramountcy outside the federal field
would be impracticable and against the interests of the Stateg
inasmuch as having regard to the circumstances, they could not
afford to weaken the authority of the (;rbwn through a rec'_ij‘:fio_“éaf}
contract, 74 ‘This shows that they want‘ed to rely on Paramountcy
which- they had suffered unwillingly. all along. Frobably the
halleluiahs of the Indian States Committes, “ Through Paramountcy
and Paramountcy alone have grown up and flourished these strong
and benpign relations between the Grown and the Princes on which
at all times the States rely. On Paramountcy and Paramountcy
alone can the States rely for their preservation throug_li the generations
that are to come. ”, and the peroration “ Through Paramountcy is
pushed asigs_the danger-of destruction or annexation.” 4, must have
ng(}lx}lzrjended themselves to them,

The Princes apprebended that there would be no compensation
for the loss of their rights in the event of acceding to the: federation.
What was to be their gain ?  As visualised by Sir Shafa’at Abmad
Khdn, * Paramountcy, instead of being seriously affected by the
new Act, “may: receive an accession of strength from the inavitable:

1. Coatman, op. cif. 125;

2. Keith, A Constitutionagl History of India, p. 446;
3.

4,

Cumming, Political India, p. 275,
Butler Committee Report, para 57;
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increase of federal influence and power over the federal ( must be
federating ) States......There is no Chinese Wall between India and
Indian States...... In proportion as British India extends her influence
and organises States ' subjects...... the Rulers will cling closer to
Paramountcy.” ' Sir Jobn Cumming’s opinion has already been
cited in the foregoing paragraph, He regards it as the view of the
* representatives of the larger States.” Sir Shafa'at anticipated the
probability of ** the Federal Ministty operating even in the sphere of
Paramountcy with the consent and support of the Viceroy, in the
same way as the prerogative power of the Crown is employed
by English Ministers.”? The Princes preferred isolation to
acceding to a federation; they thought that the source of
their strength Jay more in their relationship with the Crown
than with' a government of Jpdia respopsible to an elected legislature.

The people of the States had no choice in the matter. They were
not for remaining aloof, As provided in the Act it was the Ruler who
had to signify bis willingness to sccede. As a matter of fact the
subjects of a State were not at all allowed to figure in any matter
concerning their constitutional position., "It is to be noted in this
connection that curiously enough, and very regrettably, the people
as distinguished from the rulers of the States have not been
recognised at all as an entily with a slalus quo ™3 Nor were they
50 1ecognised previously. “The Princes refused to recognise them :
the Butler ‘Committee refused to hear them; the British Govern-
ment refused to give them a place in the Round Table Conference.” 3
The Rulers were precccupied with their own personal rights. The
tirge for joining togetheér with the fellow Princes and their own
subjects o as to get into closer political relationship with the rest
of India which was growing democratic, was not sufficiently
present. The Crown would not use its authority to advise and
persuade them. The inevitable followed ; the federation never
came into existence. How could it ever have when there was

1 & 2, Shafa'at Ahmad Khan, The Indian PFederadion,

pp. 110-111, & 37. ’

3. Chintamani & Masani, India's Constitution at Work,pp. 172-73



252 DECLINE OF PARAMOUNTCY

-peither common understanding among the Princes infer s por a
mandate from their sovereign ?

Paramountcy had entered upon a stage of decline. The states
could not be exzpected to unite with the rest of the country.
“In some ways the India of the Princes presented a close parallel
to Germany as it was before 1866, There was the same multitude
of dynastic families......the same particularist sentiment ... There
were the same vested interests making for a conotinuation of the
siatus quo.” ' The Paramount Power had no occasion for any regrets
Really speaking the Princes could have retained their individuality
and outgrown their self-centredness. Any federation involves a
balancing of local with naticnal interests and nejther need be
sacrificed. Long before any federal plan for India as a whole was
considered by Parliament, Keith bad eovisaged: “ The caly
relationship between the great States and British India must be
federal, £0 as to secure just regard for the1t intefests and individuality,
without creating any breach in the- unity of India” 7 But it must be
remarked that the'unity of India was a secondary matter to them.
The preservation of their aytocratic rule was their primary concern
‘and po sacrifice was too much for it.

The. Princes had misgivings that by entering into the federation
they would be exposing themselves to the influences of British Indian
politics. Even before the emergence of the Act of 1935 they were
prepanng 2 groand to nohd Ynemselves aiovt. The Bill or the White
Paper published earlier, did not mention at any place that dominion
status would he granted within a particular period. “There wds not
even any promise to that.effect. The Act itself does not mention it.
On the other hand it provides for an effective protection of the rights
of the Princes. This is in addition to a gnarantee that they would
not be left to the ‘ mercy' of a responsible ladian government of
Ingia, Still they,stuck to their guns : * It must be clearly understood
that the Princes will accept no constitution whick would even by

1. Schuster, op. cit. p. 132;

2:, Keith, Constitution, Admn. etc, 260.
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Amplication vest in any authority except themselves the right to
decide their relations with their own people, the right to modify or
alter their own policies, the right to the manper they.....Jike.”?
How could their joining the federation be expected when their
exclugivism was so strong? Their desire for federating with the
rest of India had become less than bali-bearted.

Whep complete autonomy was established in the Provinces and
popular leaders assumed office, there were repurcussions .on the
States adjoining. The States’ people clamoured for responsible
government ; the Princes stuck to Paramountcy. In his address to
the Cbamber of Princes dated the 10th March 1939, Lord Linlithgow,
the Crown Representative, impressed upon the Rulers of States, “ the
wisdom of taking the earliest possible steps to combine with their,
peighbours in the matter of administrative services so far as
practicable.” ? This was to bripg the States together with one
-another, a preliminary to attachment. The Viceroy also assured the
Princes that no pressure would be brought to bear on them in the
matter of constitutional reforms; at the same time be added “ Nor
will any obstruction be placed in their way by the Paramount Power.” *
In his reply to the address, the Chancellor of the Chamber of Princes,,
the Jam Saheb of Nawanagar, reiterated the Princes’ claims.
Drawing 2 distinction between “ matters relating to improvement in,
administration and the question of constitutional reforms in the
States " he said, * We claim that the decision with regard to tbe
form and extent of constitutional reforms in the States must .rest
solely with the individual Rulers concerned.” * He added : ** [n order
to encourage co-operative grouping......it is esséntial that the
combination should be entirely veoluntary.” Thbe burden of his
speech was that the ‘‘integrity and sovereiguty of the States......
shoutd not be impaired.”"? Paramountcy was not employed to’
-effectively pursuade the intransigent Princes.

— et

1. Panikkar, The Indian Princes in Council, p. 181;
2, Federail-Law Journal, Yal. ii, 1939; p, 375

3. ¢bid, pp. 43-45.

4. Fed, Law. Jnl, ii, 1939, 45;
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India came into the War in September 1939. The British:
Government was more keen on getting the best from the Princes
than losing their goodwill by tbe exercise of Paramountcy. Mean-
while national agitation for the attainment of freedom went on.
In March 1942 Sir Stafford Cripps brought a Draft Declaration
for discussion with the Indian leaders. This contained the
conclusions reached by the War Cabinet. The proposals staled that
on the cessation of hostilities India would have an elected body to
frame its own future constitution. Provision was made for the
States’ participation in the constitution-making body. The Indian
States were to ‘ appoint ' representatives. The proposals were not
accepted by the Congress. One good feature was that they recogni-
sed India’s right of self-determipation. “ Cripps® offer to India of
permission to frame a constitution which would permit the right io
secede from the British Empire ” remarks Keith ' creates a position
of great difficulty for the Empire. 1t is an entirely new doctrine.
Its introduction is grave,” ! But does not the Statute of Westmini-
ster recognise this right in favour of the Dominions ? The Princes
had prolonged negotiations with’ Cripps. They said: “ They wilt
be glad, in the interest of the motherland, to make their contribution
in every reasomable mapner compatible with the sovereignty and
integrity of the States, towards the framing of the new Constitution
for India.”? The Congress ‘‘ objected strongly to the position of the-
States, and demanded that their representatives should be chosen by
elections.”  Accepting the Congress view implied loss of power
and prestige which the Princes could never suffer,

The Indian National Congress as well as the Muslim League:
were earpest about acquisition of Dominion Status, the former for a,
upited India and the latter for a divided India. In any case.
Domipion atatus was not far off. What was to be the position of
the Princes then? " At each stage in the development of self..
government in British India they have asked for re-assurances that.

1. Keith, The Constitution under Sitrain, p. 32;
2. Coupland, The Fulure of India, 145,
3» Keith, ibid. p. 30,
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-their treaties will be honoured, and never with more insistence and
more evident anxity than now, when the end of -the process was in
sight......Would: not, the States * governments stand on a-lower footing
than the goveroment of an- Indian Dominion ?......They would not
feel that they lost prestige because their States were uoder the
King - Emperor’s protection. ”1.  The Princes preferred to retain
their present status; “ The King - Emperor would still be their
‘Suzerain. They would ask, as they have asked before, for a
definition of Paramountcy. " The Princes made a. fetish of their
treaty rights. The Paramount Power had time and again deciared
that treaties were not the sole source of Paramountcy. After all the
treaties “ have been transformed by a continuous process of
interpretation and erosion beyond recognition. -The treaties have not
succeeded in safeguarding the rights of the States or their Rulers......
They are wholly unreal. > The Paramount Power could have: told
the Princes that * A treaty of perpectual obligation is unknown to’
law. " But it would not.

Early in 1946 a Parliamentary Dalegation visited India and after
their return, a British Cabinet Mission was sent to India * to take
positive steps......to promote early realisation of full Self-Government:
in India.” In their historic Staterpent they said:“ that with the
attainment of Independence by British India...... the relationship which
has hitherto existed between the Rulers of States and the British
Crown will no longer be possible. Paramounfcy can neither be
retained by the British Crown nor transferred to the new Government,™
About the end of 1945 the Sapru Committee had said ; * British
suzerasinty which is the mainspring of Paramountcy jurisdiction
to-day, will have to cease to exist...... and the pew Union centre
will come to exercise that jurisdiction over the unfederated States,” %
Coupland, The Future of India, p. 145;
ibid. p. 144;

K. T. Shak, Federal Structure, p. 48;

N. D. Varadchari, op. cit. p. 59.

The Indian Annual Register, 1946, Vol 1, p. 146;
6 vinens do......1945, Vol. 2, p. 179.
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So an escape from Paramountcy was possible through federation.
The States could not think of constituting 'themselves into a
* Dominion * under the Crown ; Paramountcy would no longer be
retainéd. The ‘Princes welcomesd the declaration of the Cabinet
Mission in regard to' Paramountcy. Though the Cabinet Mission
scheme of May the 16, 1946 failed, its declaration concerning the
States remained operative. Accordingly the Indian Independence
Act of 1947, declared under section 7, the “lapse of suzerainty.”
There could however be no devolution of * British Paramountcy * as
it was unequivocally relinquished. Paramountcy may be said to’
have entered the penultimate stage of its life on the outbreak of the
aecond World War in 1939, Its decline which had begun
since Lord Minto’s regime was accellerated by the two wars
and the political events in the country. [ts fall synchronised with ihe
birth of the twin Dominions of India and Pakistan. As Coupland
puts it “ Paramountcy and Dominion g¢status are manifestily.
incompatible. ~Whether in a united or in .a partitioned India}
Dominion status means the end of the treaty system.™*!

The end of the {reaty system was to this end, namely, the end of
the undemocratic Indian State system.

1. “Coupland, The Fulure of India, p. 144:



CHAPTER XIX

Fall of British Paramountcy.

What was rung out on the midnight of the 14.15th August
1947 was not Paramountcy proper; it was British Paramountcy.
There is a clear distinction between the two. Britain's relinguish-
ment of authority over the Indian States could not #pse facto
sever the tie which subsisted between the Indian States and the
Government of India. The British Goverament had committed itself
against transferring Paramountcy to any other authority without
the consent of the Princes. This pledge was fulfilled. On the
renunciation of Paramountcy by the British Crown the Indian Princes
began to declare tbemselves independest. At best their States were
restored their stalus quo ante; and we have already seen that no
surviving State was independent before coming under British pro-
tection, An escape from British Paramountcy does not mean an
attainment of independence. In the words of Rajaji, * The doctrine
that with the withdrawal of British sovereignty paramounicy as
such ends and that as a consequence the 500 and odd rulers of Indian
States automnatically attain an ' independence ° which they had never
epnjoyed, either in the pre.British days or during the East India
-Company’s rule, is indefensible. Lepally and historically it is entirely
wrong...... The independence that is sought i a misnommer.”! Else-
where the claim of Travancore to independence has been examined,
Rajaji describes it as a “ zamindary enfeoffed to the Nawab of
Karnatak ( See Ailchison’s Treaties ). " Notwithstanding this, Sie
C. P. Ramaswami Aiyer maintained that “ The positicn of Travan-
core is sui geweris and the policy of Travancore to assume and
maintatin an independent status will not be affected.”?

1t is interesting 1o note the change of attitude of the British
towards the Princes’ claims to irndependence. The Indian States

1. Free Press Jourpal 2B-6-47;
2. Times of India, 18-6-47;
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Committee had summarily rejected the Princes’ claim. A fast friend
of the Princes’' cause, even to-day, Sir William Barton has unequj-
vocally stated that “ No surviving State in India is in direct
descent from tbe Empires of the past.”? They were after all
vassals or tributaries of one of their contemporary sovereign powers,
But, as pointes out by Pandit Jawaharlal Nehru, * A new theory of
the inde pendence.of the States has been advanced in recent years......
by the véry Power that bolds them in an iron grip and keeps them
in subjection. Neither history nor constitutional law gives any
justifization for this, and, if we examine the origins of these Stateg,
most of their rulers would be reduced to the status of feudal barons™".
The British who succeded to the suzerainty of the old Powers could
not, by an act comparable to what the Roman jurists would call
donatio morlis causa, confer an independence on the Siateg
simultapecusly with their renunciation of Paramountcy. In the
opinion of Dr. Lankasundaram, * tbe abolition of British Paramountcy
is euphemistically called the revesting of the States with the attributes
of sovercignty.” ? Revesting is all right; but investing them with
what they never had is quite different.

The States were entitled to regain only their pre-Paramountcy
status. When there was the lapse of British Paramountcy and the
States were declared by the British Parliament as extricated from ajl
obligations Appurtenant thereto, there was a claim made by the
Princes that they were the lepatees of such of the powers as were
denied to them til! then. The States’ people on the other hand
1egarded that it was not the Princes who gained a new status
but it was the States and as intergal parts of India. The
problem is, who were the reversioners of authority ? The Indian
Independence Act speaks of “ lapse of the suzerainty of His Majesty
over the Indian States . Does * States ’ connote the Princes only 7
In all their dealings with the lndian Princes the British have
recognised the Ruler as the repository of sovereignty. The

1. Barton, Princes of India, p, 43.
2. Jawaharlal Nehru, Unity of India, p. 32
3. Lankasundaram, Union Finance, p. 7.
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Parampunt Power has r1espected the'  archaic prisciple of
Ruler-Sovereignty as distinguished from State-Sovereignty. The
latter has wider implications; it includes the people of the State as
well, whereas the former presupposes the ideatity between the Ruler
and the State. But techpically the ‘ State”’ in terms of their people
got nothing from the British bequest. It is clear from the Draft
Instrument of Accession that the ‘ States’ in the context meant
the Princes.

On the lapse of Brilish Paramountcy the States could not escape
the Paramountcy of the succession State. As Dr. Ambedkar said :
** The. Indian States will be sovereign to the extent they are, but they
cannot be independent so- lopg as they remain under the suzerainty,
as they must, of the Crown, if India remains a Dominion, or of the
succession State, if India becomes independent.”® Characterising
the doctrine that Paramountcy cannot be transferred, as a mischevious
ope, he proceeds: ' The protagonists of thiz theory rely on the
comission from the Government of India Act of 1935 of the provisions
of section 39 of the Goverpment of India Act of 1833 ( reproduced
in section 33 of the Acts'of 1915 and 1919 ) according to which the
civil and military Government of India ( as distinguished from the
civil and military Goveroment of British India ) is vested in the
Governor-General in Council and argue that the omission is evidence
in support of the conclusion that Paramountcy' could not ba
transferred to an Indian Government. To say the least, the argument
is puerile.” He 2dds: “ That Paremountcy will lapse is 2 most
astounding statement and runs contrary to the well-established
principle of constitutional Jaw that the King canpot surrender or
abandon his preregative rightss. I the Crown cannot iransfer
Paramounicy, the Crown canaot also abandon it.”

Could it not have heen possible for Parltament to trapsfer
Paramountey'?  Was it an unassignable cornmodity 7 We have
seen how Paramountcy was a de faclo authority established long
before the Crown assumed the direct govetnance of Irdia. The

P — —

1. Times of India, 18-6-47.
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Company’s policy of annexation, intervention, or pfotection were
part of " the settled public Jaw of India repeatedly acted on by the
Iodian Government and sanctioned by the Court of Directors ”,
writes Sir Charles Jacksom, Advocate-General of Bengal, and later,
Judge of the Supreme Court.” It was Parliament through the
President of the Board of Control that directed the policy of the
Government of India. As pointed out by Rajaji, “ Parliament was
the ultimnate authority that made all the annexatidns and created all
the subordinate sovereignties...... When it transfers authority and
responsibility {rom itself to a sovereign authority in India, it cannot
isolate the powers and obligations built under its authority in
inextricable association with its rule in Ipdia, and ordain their
extinction in order to oblige the Princes. It { Paramountcy } does not
terminate under apy rule of law, domestic or international.”? We
have elsewhere discussed the other proposition that Paramountcy is
not contractual, and that is a real .relationshjp. "The treaties were
between the Indian princes, as the beads of their States, and the
Government of India. “ The proposition that treaties. .....between
States are persopal and not national has been negatived by Law-
Officers of the Crown as early as 1764...... The Indian Independence
Act has apparently ignored the fundamental principle of the doctrine
of nationality of treaties,” * The relations between them and. the’
Crown was never personal and direct. It was legally both possible and-
proper to transfer Paramountcy to a duly. constituted Government of
India responsible to the people. Paramountcy which subsisted for the
benefit of all-India. must necessarily enure to the benefit of the same
irrespg;:_t_ﬁe' of the withdrawal of Brltish authority.

The unilateral declaration of the British Cabinet Mission that
Paramountcy would terminate on Britain's withdrawal from India
could not however affect the invitable bond which knits the States
with the rest of India: Ii the British declined (o transfer Paramountcy,
it does not follow that it would not devolve upon the successor
Government, The British left India in a most disintegrated state

1. Frec Press Journal, 28-6-47, Per C. Rajagopalachari.
2. Nambyar, Federal Law Journal, x, 128.
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-and enunciated the disruptive doctrine of the States’ independence
.consequent on their exit. * The highest fulfillment and justification
of Paramountcy would have been in her ( Britain’s ) bringing the
Srates into an independent national polity.’® But was Britain keen on
leaving a strong united India ? The Princes, once let loose, were out
to assert themselves. Pandit Jawaharlal Nebru had already writtten
thus : “There is no independence in the States and there is going to
be none; for it is bardly possible geographically, and it is entizely
oppos=d to the conception of a free united India”.? Paramountcy came
into being to build an Empire in India. *° Thé interests of India as
a whole ™ was one of the grounds for the exercise of Paramountcy.
‘Britzin's gratuitous conferment of independence on the Princes could
not create a constitutional vacuum or void. Paramountcy would be
acquired by the succession State by transmission if not by transfer
inler vipes. Paramountcy is an inbeitance of India and " A
Government that quits cannot disinherit the Government that comes
in."® But how did this obligation to declare lapse of Paramountcy
arise ? It is based on the findings of the Butler Committee,

The Indian States Committee said : * The States demand that
without their own agreement the rights and obligations of the
Paramount Power should not be assigned to persons who are not
under its control, for example, an Indian Goverpment in British
India responsible to an Indian legislature.,”* Princes who would
not grant responsible government under their own aegis could not
be expected 1o accept ibe Paramountcy of the people of India. The
apprehensions of the Princes are evident. “ The constitutional
writinge of the time would show that they were locking forward
to the da;y when the British Indian central government wonld
inherit frem the Crown the full armoury of Paramountcy and would
e able to exercise its Paramountcy powers in the same way as the
Labinet of England— a proposition wholly unicceptable to the

Gundappa, The Indian Independence Act, p. 11;
Nehru, Unity of India, p. 32;

Nambyar, Federal Law Journal, Qct. 1947,
Butler Commitiee Repart, para, 58 ;

N
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Princes and the States ! — not necessarily to the ‘States’, but
perbaps to the writer himself. The Indian States Committee say:
“In view of the historical nature of the relationship between the
Paramount Power and the Princes, the latter should not he
transferred without their consent to a relationship with a new
government in British India. " * The Committee talk of Princes’,
and ‘States’ as though they are convertible. They do not
mention what the legal obstacles to the transfer of Paramountcy
were  They put a premium upon the  historical nature of the
relationship” ; they could have as well brought io bear upon the-
present relationship the much-needed bistorical perspsctive. Having
once accepted the proposition t(hat the treaties of the Princes were
with the Crown and that the Crown, in the event of the establishment
of responsible government io India, could not control it, the

Committee were obliged to recommend as they did.
ot &

Reference has been made to the efforts of the Ruler of Indore
to get the principle of ' direct relationship * recognised by the British
Goveroment. The supporters of the Princes made out 2 case that
the treaties were directly with the Crewn and could not be expected
to be respected by persons other than the agents of the Crown. They'
argued that the treaties depended for their due abservance on
personal faith and mutual confidepce. Joshi characterises this
theory of personal relatidnship as a ‘'novel theory ™ and regrets
that it *' introduces an element which may effectively hamper the
growth of responsible Government in India. "3 Are the treaties
like those whose specific performance requires such qualities as
are purely personal in character ? Are they like. contracts
recognised by the Specific Re!ief Act as dependent for their
performance upon perscnal qualities which cannot be communicated
or transmitted to an agent, delegare or successor ?  If not, “May one
ask, on what principle of law, when a contract may be performed by
an agent { we may add, a successor ), can the choice of the agent be

1. Panikkar, I'ndian Princes in _Camzc'FI. p. 13;
2. But. Rept, para 58
3¥ Joshi, op. cit, 102;
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-made to rest, not with the principal, but with the other party to
the contract ? *I

Keith was one of the first exponents of the obligation of the Crown
under consideration. With referencz to the * doctrine of trusteeship
for native races in south Africa ’ and Britain's obligation, he wrote:
*1 cammot conceive what moral right the British Government
has to transfer to a completaly independent Government which claims
the rights of gecession, tribes ...... without their consent...... The
position is exactly as in the case of the Indian States, in whose
case Britain has definitly accepted the impossibility of alteration
in their direct relation with the British Crown without their consent
..... Respect for the doctrine ( trusteeship ) forbids handing over
territories against the will of their people to a Government which
stands with complete consistency of principles and practice for the
gsubordination of natives ( African ) to European inferests.”? What
a comparison and what logic!  The Indian people are not * primitive
tribes’; secondly, there is no correspondence between the African people
and the Indian Princes who arein each case the persons whose
consent is deemed necessary; thirdly. with reference to transfer
of power, Keith speaks of ‘ moral rights and duties ’ in one csse, and
an implied legal impossibility in the other. Fourthly, in the case
of African possessions there may be some truth inhis solicitude
for the tribes whom he does not want to be handed over to an alien
power ' which stands with complete consistency of principle ’ etc
for colonial exploitaticn. But to bring in India which has all along
been wedded to a policy which is its very antithesis js most
unfair and inaccurate.

As poiated out by Sir Sivaswami Aiver, ‘‘Keith’s view
js bazed opn a fundamenti]l misconception of the nature of treaties
entered into by the Indian States. Was it with the British Crown as
representing the Paramount Power in India’or otherwise ?  If it was’
awith the Briticsh Government, was there any understanding, express

1. Pyarelal, op. cit. p.25;

2. Keith, The King, The Constitution and the Empire, pp.88 &79.
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or implied, not to introduce such changes in the administration or
constitution as might be required from time to time?...... There is.
Do analogy between the present case amd the hypothetical case of
transferring the coloured races in Basutoland to the control of the
South Africas Union.”? Sastry rightly says: ‘' Dominion. status,
when graned to India, will create, not a new State but only am
autcnomous State. The Parliament of Great Britain can always
cede the exercise of its Paramountcy to ministers respongible to
an Indian legislature.” The Soutb African analogy bas no appli-
cahility whatever to the case of the Indian States vis a'vis the
Government of India, Buf the Princes’ view was: “Ifdndinso
far as the ministers who govern British India are made responsible
to an Indian legislature, in that event, and to that extent, they

are incapable of acting as agents of the Crown in. their relations
with the Rulers.” *

Holdswarth gave great currency to the obligation of the Créwn
about the 0on-transferability of I{%\ramountcy in any event. "'The,
Crown, ' he'said, “ cannot cede its righis and duties as Paramount
Power to any other S$tate,.....Uszge accepted by thé Princes is the
most important basis of Paramountcy and since Paramountcy resting
on this basis is a source of a separate pact of the prerogative, no
alteration in this usage or in the prerogative resulting from it can be
effected without the consent of the Princes”.® Long before the dicta
of Holdgworth were pronounced the Princes had bagun to press their
claims. The expectation of naticpal India ** that British India would
be made self-suporting and Paramounicy over the Princes would
in future...... automatically be the heritage of a responsible
Government of India "4 filled the Princes with feelings of concern-
about their treaty rights, Could not a prerogative be regulated by
parliament ? “ The prerogative of Paramountcy can certainly be
«controlled or abriged or.even taken away by Parliament, It foilows

i. P. 8. S. Aiyer, Indian Constitutional Problems, pp. 214-215;
2. B. P. Singh Roy, Parliamentary Government in India, p.153.
3. Holdsworth, Law Quarterly, xlvi, 429 ;

4., Bartod, India’s Fateful Hour, p. 32;
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therefore as a corollary that the British Parliament can trapsfer the
whole content of Paramountcy.”' But the Crown's conscience
would.not permit it to break its pledge, Cripps expressed his opinion
that ** Paramountcy cannot be continued after’ the new constitution
comes into operation, nor can it be handed over......A contract or
agreement. of this kind cannot be handed over to'a third party ete,” ?
Had not the Indian States Committee rejected the ‘ Paramountcy
Agreement ' theory of the Princes ? Cripps recognises it now. The
Indian Government s a ‘third party’ ; when was the Crown a party to
the treaties ? Its undertaking to respect the treaties which had
already been entered into is quite different from its being a party to
the treaties.

How did this obligation arise ? It is only on the Crown's
acceptance of the interpretation of the treaty relations which suited
its interests that it undertook to save the Princes {rom coming under
an Indian Government of India. Either the treatiesare personal or
not.  In the former case they are entered into by both the parties in
their personal capacity. The States are not the peronal property of
either. They cannot bind the States. If as heads of the States the
teoro have entered into treaties, there js no occasion to import the
personal element. The argument that the Crown’s prerogative powers
of Paramountcy are unassignable fails on this ground. Are there any
* personal * prerogatives operating in the constitutional sphere which
Parliament cannot control ?  This has been examitied already.
Professor Keith said, probably with a prescienge: * There is in fact
no answer to Mabatma Gandhi’s claim that the Princes are bound to
follow the Crown in its transfer of authority to the people " This is
evident from what has happened during the months following India's
attainment ot independence,

The following Resolution of the ANl India Congress Committee
during its session in New Delhi on the 15th June 19479 s worth
some examination, It says, amopg other things, that “ The relation-
ship between the Government, of India and the States would not ba-

1. Bhattacharya, op. €it. p. 94 ;
2. The Annuqgl Register, 1946, 1, ‘155,
3. The Hindu, Madras, 16-6-47;
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exhausted by the lapse of Paramountcy. The lapse does not lead
to the independsnce of the States...... The arrangements made under
-Paramountcy tn the past dealt, infer alia, with the security of India
as 2 whole...... which guestion is as important to-day as at any time
previously.” Is not this right and responsibility of defence one of
ihe inalienable and non-disinberitable properties of the sovereignty
to which the Dominion has succeeded ? By operation of law
Paramountcy is transmitted to the national Government. We have
seen how the rights of Paramountcy are attached to the Sovereignty
of British India. “ Some of the attributes of the Paramount
Power...... must become vested with the Union Centre, for otherwise
the Indian Union would become widowed of power and purposive-
ness....., it would Jack stability and would crumble.””? This desire
and an<xiety can ba understpod. Some powers of Paramountcy cannot
lapse. In the very nature of things they are bound to devolve on
‘the Domirpion Government; else, a substitate authority will emerge.

Mr. Gadgil argues that “ once an Indian State is admitted as of
a piven status, its position could not be changed, either in theory g?
in practice, except by a process of constitutional amendment. "2
This is {rue; but what is that status which the States secure ? What
about such of the States as having acceded to the Unpion at present
refuse to enter into any federal relationship with the Union that is
‘coming ?/ The State wherein the people do not possess sovereign
power would be an anomalous member of a democratic Union. A
perusal of the draft * Instrument of Accession * shows how it speaks
only in terms of the sovereignty of the Ruler. * If the right and
authority of the people is nmot made explicit in so important a
document, the Union would have left to itself no ground for even
remanstrating with a Ruler whose rule is bad and has led to serious
civil disorders.”® This is indeed a very unhappy omissicn.
“Further, a Ruler is given a choice under clause 7 of the Instrument of
Accession to accept or not to accept any future constitution of India.
‘Then what would be the relationship between States which, having

1. Dr. Lankasundaram, Union Finances, p. 13 ;
2, Gadgil, op. cit. p. 183;
3s Guudappa, Indian Independence Act, p. 39.
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acceded to the Dominion, do Dot desire to enter into the Union ?
Secondly, if a State does not have a fair standard of administration
as well as some popular element in its constitution, could its relation-
ship with the Union in, case it seeks fo enter into a federal asgo-
ciation, be governed by the compact merely'?

A State i3 not as a matter of course entitled to secure a
place in the Union. Its 2ccession ta the Domindon is oot by
itself sufficient qualification for Union membership. The Union
Government may insist oo tbe reformation of the interoal
constitution of the States before accepting them as members
of the federation. Mr. Gadgil cites the case of the United Nations
Organisation which refuseés admission to fascist States. Such States
cap go on without the U. N. O.; but cap the Indian States which are
refused membership on the score that they have not transferred power
to the people, live independently of the Union ? What is the mode
in which the States might be successfully prevailed vpon to effect
constitutional reforms before becoming eligible for Union membership?
*“ The Indian Independence Act can hardly help the Prioces to declare
their independence agaiost the will of the new Dominion ™ says
Nambyar. The sanction bebind that will is the sovereign will of the
people of India, although the people in the States have been denied
this right. " The Act which frees the Princes from the fetters of
Paramountcy also frees the new Dominion of all legislative
restrictions.” He continues, “It is legally open to the new Dominion
1o abrogate the abrogation of Paramountcy by passing a new law 10
that effect.””? This proposition cannot be easily accepted. Would it
be within the powers of the Dominion to make a law conferting up
on itself jurisdiction over the States without their consent ?

The Draft of the new Constitution for India provides for the
repeal of the Indian Independence Act. Tbere will be an ipso facto
abrogation of the abrogation of Paramountcy., But would that
operate retyospectively ? Itis doubtiul. As Paramountcy per se
continues to reside in the Government of India, it makes no difference-

shether the powers comprised in it are acquired <e movo by the
Domibicn Government, through legislation, or otherwise.

1. Federal Law Journal, Oct, 1947.



CHAPTER. XX
The New Deal.

If Paramountcy did not lapse on the 15th August 1947, it
acquired a new cbaracter. If, on the other hand, it is assumed to
have lapsed, a substitute authority emerged. In any case the States
could not becomeé independent. Spéaking at a meeting of the Al india
Congress Committee, Pandit Jawabarla] Nebru said: * There
is a certain inherent Paramountcy in the Government of India which
cannot lapse ; an inherent Paramountcy” in the Dominion State in
India which moust remain because of the very reasons of geograﬁ:hy.
history, defence etc. , which gave rise to it when the British became
the dominant power in Todia. I anybody thinks that it lapses, then
those very reasons will give rise to it again.”” ! Thisis not mere
rhetoric. Mr. D. V. Gundappa takes exception to Pandit Nebru's
use of ‘Paramountcy’, and says that he must have meant itasa
force majeure, the pressure of solid fact.” He proceeds: * Strictly
speaking, Paramountcy is a species of that very imperialism upon
which Pandit Nebru has waged ceaseless war all these years. Para-
mountcy' impliéa the existence of vassals or feudatories...,.. The
name propet for the kind of authority that Pandit Nebru would
secure for the Dominion of India is ' federal authority . Federalism
ts as far from Paramountcy, or hegemony, or imperialism, as
democracy’ from despotism...... We'to-day look for equality. No
more overlordships and no more fiefdoms.” ?  Paramountcy. per se
is not-so objectioable, «/The British used it for imperial ends; it
does not follow that it cannot be employed for national purposes.
The 2buse of a thing is no argument agaipst it.  The Indian States
" need not be feudatories or vassals of the central government:
but they do depend for- their protection on tbes Dominion.
They have no international life ; they have no independence, and even
their sovereignty is inchoate. They are not entitled to claim the
position of partners as their status is inferior to that of the’ Union.

— i

1. N. N. Mitra, The Indian Annual Register, 1946,1, p. 213 ;
2. Guodappa, Indian Independence Aet, p. 21
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Federal authority ’ is a term appropriale whep the two units
:are on a par. There are bound to be alarge number of 'problems
unprovided for in the federal constitution. There must rgmaii'ﬁn the
hands of the Dominion not only the usual * residuary * authority, *but
considerable discretionary juriediction. No human constitution, which
attempts 1o bring together highly incongruous units, can make
provision for all contingencies. Pandit Jawaharlal Nehru advisedly
used the term °inheremt Paramountcy ® and paraphrased it 23 one
distinguishable from the imperial British oné. By ‘inherent’ he
meznt that which was innate in the sovereignty of India and which
did not depend on_any transfer by tbe outgoing Power. The successor
Goverpment is eptitled to all the rights which were part of, though’
distinpuishable from, the Sovereignty of the British Crown which was
* Supreme in all Todia.’' Accomling to Mr. Gadgil, Paramountcy,
** this useful and elastic means of dealing with the Indiapn States,
will not be available to the Government of the Indian Union. The
Union will witld only the powers ceded to it.” ! This view is based
on the assumption that the relation between the States and the Union
would be purely federal. But a perusal of the Draft Constitution of
India shows how the Union Government is likely to be federal in
form but vnitary in substance. This is not the place to examine the
various provisions set forth in that documént to substantiate and
illastrate this opinion. It is enougb to point out that the authority
exercisable by the Union over the States is bound to be something
more than, and different from, what is purely federal.

A survey of the events since India’s  attainment of independence
reveals the emergence of that Paramountcy which Pandit Jawaharlal
Nehru anticipated in his address to the All-India Congress Committee
a year earlier. On the 15th August 1947 a large number of States
proclaimed themselves independent. Almost all of them: had already
acceded to the Dominion, as against the eceptical prediction or-
wishful thinking of 2 senior officer of the old Political Department,
-that “ not one State will accept the Instrument of Accession as

1. Indian States Committee’s Report, para, 22,

2. The Federal Problem in India, p, 183
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proposed by the pewly formed Ministry of States.”.! Practically-
all the Princes acceded to the Indian Dominion before the transference
of power. It is one thing for a State which had not -yet chosen
to accede to either Dominion to declare herself ipdependent; but
States which had surrendered powers concerning Defence, External-
Affairs, and Communications aiso claimed that they had become
independent. Long before the 15th August the Nizam had
proclaimed that he would become independent. His firman stated
that he would accede to peitber Dominjon. A few States acceded-
to the Dominion of India after the 15th having enjoyed a spell of
independence. Though the old relativoship based on {reaties eic.
between the Crown and the States terminated on the 13th, the Princes®
accession to the Dominion whose constitutional bead reptesents the
Crown is inconsistant with {heir claims to independence. An acceding
independent State is a constitutional impossibility.

The States were given a choice to accede to either Dominion but
they were advised to bear in mind certain factors before making any
decision. These were the wishes .of the people, and geographical
and economic cosiderations. It is natural that a State, contiguous to
a particular Dominion, must align itself with it; it is much more
natyral and highly desirable that this chould be done when the
subjects of the State are also for it. Technically bowever a Rulet
was bot hound to appreciate either factor; geopolitical facts.
may be actually compulsive, but they are not legally imperative.,
Junagadb created a problem by acceding to Pakistan; Kashmir could
not belp acceding to India; Hyderabad declined to accede to either
Dominion.

The Rulers had: to enter into fresh relations with the-
Dominion. There were two forms of [nstruments of Accession. The
standard form was 51gned by all Rulers who. enjoyed full powers
before the 15th August ]947 and whose Accession was aupted by
the Indian Dominion. ¥The alternative Instruments of- Accession-
weresigned by Rulers who did not enjoy such full powers and who

—_—

1. Per Sardar Patel, 29-1-48. (cited in Free Press Journal, 6-7-48)
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<had to cece to the Government of India residuary civil and criminal
jurisdiction. If all small States were recognised as sovereign
States with full powers, the resulting position would be utter chaos™?
Execution of this alternative Instrument of Accession by the simi-juris.
dictional States is as good as an acceptence of a measure of
.Paramountcy of the Dominion. Under Paragraph 2 the Ruler says:
*“I further declare that the Dominion of India may......exetcise in
relation to- the administration civil and criminal justice in the
State, all such powers authority and jurisdiction as were at any
time exercisable by his Majesty’s representative for the exercise of
the functions of the Crown ip its relation to Indian States”
(in other words, of Paramountcy).

When Junagadh joined Pakistan some of the States connected
-with it acceded to India. These were Babariawad, Mangrol etc...
Junagadh wanted these to accede to Pakistan on the ground that
they were its feudatories. On the other hand the Rulers of these
States maintained that they were free to accede to either Dominion
on the score that they were not Junagadh's tributaries or feudatories.
Legal opinion supporting each of the parties was advanced. In bis
statement ? to the Press Sir Sbab Nawaz Bhute, Prime Minister of
Jupagadh, referred to the history of, some of these States aond said
that they were paris of Junagadh .;But pnor to 15th August 1947,
which is the only relevant date, they were ‘ Attached * to Junagadh ;
‘they got detacbed forthwith., About Jupagadh itself, the Dewan was
right when he pointed out that the guestion of geographical
contiguity was not at ail referred to ip the Indian Independence
Act. In the Cabinet ‘ Mission’s Memorandum on State’s Treaties
and Paramountcy’, dated the 22nd May 1946, there was no
such referepce.? It was Lord Louis Mountbatten who said ata
Press Conference on the 4th Jupe 1947 that the States had to elect
accession to either Dominion not ignoring geographical and economic

1. Per, Sardar Patel, Constituent Assembly Debates, Voll,No. 3
P. 167.

2. The Times of India, 29-10-1947,

3. Annual Register, 1946, i, p. 210;
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considerations; and the wishes of the people., He added that Britain
would not let the States enter the British 'Commonwealth separately
as Dominions.’ But complications aroge in Junagadh. The Indian
Dominion Government. which had propetly accepted the accession
of Mangrol and other States was approached for military belp as
the Nawab was coercing them ro join Pakistan. Indian armies had
to be sent to those, places. The Nawab protested ; Pakistan would
not intervene. It also protested against the policy of the Government
of India. There was no violation .of the rights of the Nawab. It
was a question of protecting a few States which had acceded. The
Nawab's conduct was such as to affect the peace and security, not
only of these few States, but also of the adjacent Dominion territories.
Meanwhile the Nawab fled to Pakistan. A provisional Government
was set up in Jumagadh, Opn behalf of the Nawab: the Dewan
¢f Junagadh' asked the Government of lodia to take over the
admipistration of the State. But the Governmént of India postponed
accepting accéésion until a referendum was taken. This was done in
February 1948, The verdict of the people was in favour of accession
to the Domipion of India. !

Kashmir did not accede to either Dominion. It lies contiguous
to the territories of both the Dominions. It entered into a Standstill
Agreement with both pending its final decision 2s to accession.,
Owing to circumstances beyond ber control she was obliged to seek,
the help pf India. She first sought the aid of Pakistan against certain;
acts of aggression committed by tribesmen operating from areas
under the contro} of Pakistan, There was something like a regular.
armed campaign against Kashmir which the State could not resist.
single-handed. Const'i'tutiqnally, as Kashmir had .not acceded to
India, the Dominjon Government could not give her succour. The
Ruler of tire State applied for accession which was a condition.
precedent to apy military assistance that could be given to her. In
October 1947 the Dominion Government accepted Kashmir's
accession purely as a teptative or provisional measure leaviog the
ultimate choice to the people themselves. It was constitutionally not

1. Times of India, 5-6-47.,
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improper for India to-have taken Kashmir's accession as a petmanent
settlement. The Instrument of Accession refers to the Ruler as the
Sovereign of the. acceding State, Whatever might be the political
rights of the people, in the eye of law, it is their Ruler who
represents the State. Still .the Dominion Government. was not
inclined to act solely on:the basis of the Ruler's’ desire for accession.
The Dominion Government wishes to take a final step only when-a
referendum is held and its results are known. As the matter is still
before the United Nations Organisation Security Council, it may be
considered sub judice. The Indian Government however wishes to
abide by tbe verdict of the' pecple of the State, that:is, a ratification
of the accession by a plebiscite. This principle it has chosen to
respect always,

The Nizam waited and watched for a long time. After protracted
negotiations a Standstill Agreement, for a year only, was reached,
He would fain accede to Pakistan if only he could. He was for a

pact’, ‘treaty’ or 'instrument of association’ with India. He

ranted to be treated as a.sovereign apatt from the rank and file of
fellow Princes. His .spokesmen advanced the usual arguments;
size and income of the * Dominions ’, the special title ‘ faithful Ally’,
the historical greatness of the State etc. The issue of all discuss-
jons was a temporary agreement reached in November 1947, Except
for the fact that.its duration is for one year only, it is practically
identical with any other Instrument of Accession, The Nizam bas
surrandanad ol sinhty  macerding  dhe dhwee  sobiantr— Dafanas,
External Affairs, and Communications. Much. need pot be made
of the clause recognising the:Nizam’s sovereignty. It has been the
same with all the States and an extra mention; of it makes little
difference. In fact the phrase * without prejudice to tbe Ruler's
sovereignty * is implied in every Instrument of Accession a3 long as
jurisdiction is claimed by the- Dominion in respect of the three
subjects ceded. The Agreement with the Nizam has proved a
fai'lurg. Negotiations for a permanent solution of the problem.
have not yielded fruit.

There seems to be little [ikelihood of any amicable settlement
in view of!the ‘stand ‘taken by tbe Nizam. - He is not ready -to 'stap
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the savage activities of the Razakargs- a private Muslim army
organized by the fapatical political party, the Ittibad-ulMusselmin.
He is against transferring power to his people on any ratiopal
democratic’ basis. He is dogmatically adhering to the fantastic
principle of parity between 13 percent Muslims and 87 percent of the
rest, His political mathematics can never commend itself to any-
modern statesman who thinks in terms of the peoples’ right of self-
determination. On the ground that there has been a violation of
the Agreement by the Njzam, the Dominion Government has imposed
4@ partial economic blockade, The Staudstil]JTA‘gieement has come to
a standstill. The only way out of this imbroglio is for the Nizam to
dermocratise the administration and abide by the will of bis people.

Now turning to the States which have acceded, and Travancore
was perbaps tbe tast to do so, they were a legion in number “at the
time of accession. Most of tbem did not possess even the semblance
of democracy. It was for the Dominion Government to devise
guitable ways and meaps to fit them into the new constitutional
structure of the country. It lost no time in doing so. Their number
is fast diminishing. For some years past the Paramount Power was
alive to the need of co-ordinating these in such a mannper as
would facilitate ‘their administration. Itis with this object that
Linlithgow introdiiced his schemes of attachment, unification and’
even merger. He could not do the last two things. They affected’
the Princes’ sacred soversignty and the integrity of their Stafes. In
their Memoranda, the Cabinet Mission stressed the need of the
Princes “doing everything possible to ensure that their administrations
conform to the highest standards.” They added : * Where adequate’
standards cannot be achieved......they will no doubt arrange in
suitable cases to form or join administrative uuits large enough to’
enable them to be fitted into the constitutional structure.” ! This was
a pious bope. It was the Dominion Government that had to take the
initiative. 0 some cases self-preserving instinct actuated the
formation of' Unions. The Ministry of States was naturally keen on
baving complexities and anomalies removed, in the larger interests of*

1. Mitra, The Indian Annugl, Register, i, 1946, p. 211.
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JAhe unity and security of India. How could-about five hundred and
sixty States enter the Union as federating units ? "

'

The success of a federal State ipvariably depends on the
existence of homogeneity amoog its members. “ How far
bomogeneity of the specifically political structure is: required; it
it difficult to say...... The history of Federation shows that in as
close a constitutional association as Federal union, bomogeneity
of the politica) structure of members States is indispensable.” ! The
Indian States presented a spectacle of absolute heterogeneity. The
problem before the States” Mipistry was,. how to convert them
into units eligible for membership of the Federal polity ? It i3 one
thing to say that they fall in line with the rest, irrespective, of their
size end resources, chance given. But they bave certain ippate
defects which. cannot be cured after a stage. The system of
goverpment, for example, could not be rectified after their entry
into the federation. " Once an Indian State is admitted...... its
position could not be altered......except by a process of constitutional
amendment...... There can be no general expansion of these powers."”
One need not be told what a cumbersome and complicate@ process
" a copstitutional amendment’ in a federation is. Then 'what about
.the number of States and the number of problems ? ** The' priocipal
weakpess of Federa) idealism has been that it bas, to some extent;
put the cart ' without wheels’ before the horse ‘ which is not there’,
Enthusiasm for Federal union springs from the recognition of'a
social and political cormmunity.” 3

No federal State succeeds unless the diverse units are equal in
their constitutional status. Further there must be *a combination
of strong common interests,,..... common political, religious or social
ideals, geographical contiguity "4  Notwithstanding the Princes’
* profession of having the interests of the motherland,’ they
Friedmann, The Decline of the National State, p- 178 ;
Gadgil, The Federal Problem in India, p. 183 ;

Friedmann, ¢bid, p..121;
ibid, p. 120.

bt
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have ‘'generally occupied themselves with their own rights,
titles, and dignpities. They were for the perpetuation of their
dynastic rule; the Dominion is for a 1epublican form of
government. The Princes were assured that the abolition of
monarchical States was not contemplated. Still, the political ideals are
different. The Domigion has pledged its faith in democracy; the
‘Princes, only after the 15th August, and bowing to the inevitable, .
began to grant power to the people. In regard to the sending of
Tepresentatives to the Constituent Assembly they urged that all of
them must be their nominees and this was mot acceptable to the
Government of India. Ah agreement was reached by the Negotiating
Comibitiees reptesenting both that at least half the number of
representatives were to be sent after due election. At very stage
there bave been conflicts of political ideals. To secure a community
of interests between the States and the Dominion, the Ministry of
States had lo resort to these steps, namely, (1) Democrahsat:on
{2) Unification (3)Integration (4) Merger and (5) Direct Admibistration.

The States' Ministry has-consistently and strenuously urged. the
Princes to .appreciate the legitimate, political aapirations of their
subjects. Long before the transfer of power by Britain to India
Pandit Jawaharlal Nebru bad said: “ It is exceedingly important that
urgent steps should. be taken.to introduce responsible and democratic
government. As soon as the people and the goverbment are oue;
e pihdenn sl Thevagh heia wwighhbons ke ProRindas
enjoyed political power, the people of the States wete, in many cases,
not even in possession of civil liberties, Sardar Vallabbhai Patel
aidsured that ** There will be no discrimination beiween the people
of the Provinces apd the people of the States in the degree
of freedoin enjoyed by them. ™ But how could this promise
be fulfilled ? In maoy cases the.Princes were reluctant to concede
the demands of their subjects despite the hard fact that they had
only one choice—to democratise or to perish. The Domirdion
Government has never initiated -any popular movement for responsible

1. Annual Register 1946, vol. i P. 213.

2. . Times of India, 5-3-48.
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~government in the States; but it has always appreciated the justice
.of the cause and given its moral support. It has also endeavoured to
put a wholesome restraint on the .unbridled zeal of the States""psople.
As a result of the new policy, within a few months affet the
.disappearance of the old Political Department, responsible governments
were instituted in a )arge number of States. Credit is due to the States’
Ministry which bas succeded in securing the democratisation of many
large States like Gwalior, Baroda, Udaipur, Indore, Jaipur, Jodhpur,
Bikanir, and even Bhopal.

Democratisation is not an end in itzelf. A State cannot claim
to remain as a separate entity if it lacks adequate means for such
an existence. It was both politically and economically impossible
for many States to retain their status as distinct wvpits. The old
Political Department adhered to its creed, " Once a native State,
_always a native State.”? It would not take any measures at reorga-
nizing them into sizable cnes by some process of amalgamation. Its
attachment schemes were half-hearted. They were not directed
towards the elimination of non-viable States. Op the other hand,
now that with the lapse of British Patamountcy the oid treaties bhave
ipso faclo lapsed, the national Government is mot bound, either
legally or morally, to perpetuate the pernicious system which was
considerably responsible for the disintegrated condition in which
India was on the eve of independence, 1t was once copsidered that
a State, with an annual revenue of about a crore of rupees, and a
population of a million, was a viable unit. But latterly it has been
seen that many large States are also*finding isolation difficult. This
is particularly so when the people of the States are for closer associa-
tion with the rest of Indiz. Self-interest urged the Princes to sink
their personal differences and consolidate their position by organising
their States into viable Unions. This was a collective enterprise.
The Rulers of the Deccan States were the pioneers. Bat their efforts
failed as their subjects were not in favour of the scheme. Similarly*
the attempts.of the Orissa- States’ Rulers in the formation of an
_Eastern States Union, fell through.

1. Lee-Warner, op. cit., p. 33.
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The first and most momentous success in unification is seen in
the creation of Saurashtra, a cosmos out of a chaoe that prevailed in
Kathiawar. It comprises 449 diverse units including 13 salute States
and 107 non-salute States. The recitals in the Covenant of the
Union reveal the genuine desire of the Rulers to promote the interests
of their people by entering inte a Union. They have agreed to set up
an elected Constitutent Assembly to frame a democratic copstitution
for Saurashira as an intergal part of the Indizr Union. There is also
provision for a Presidium of Rulers and for the election of a
Rajpramukh. Next we see the Matsya Unpion consisting of the
important’ Eastern Rajaputana States of Bharatpur, Alwar, Dbolpur,
and Karauli. Then follows the Rajasthan Union with the bistoric
Udaipur among its members. The Bundelkhand and Bagelkhan&
States formed themselves into the Vindhya Pradesh Union with the
Ruler of Rewa as Rajpramukh. The Madhya Bharat Union was
inauguarated by Pandit Nehru on the éZ:Td:i‘May 1048. It is the
biggest of its kind. Rulers of premier States like Gwalior and Indore,.
notwithstanding the fact that they could have remained apart and
rétained tbeir signi’o‘rial rights over their feudatories, agreed to forgo
their individuality and participate in the scheme for the common good
of the country. The Covenant of this Union is remarkable for some
special features. It cedes jurisdiction to the Central Legislature in
respect of all subjects set forth in Lists 1 and 3 of the Seventh
Schedule to the Government of 1ndia Act 1935, except the entries in
List 1 relating to any tax or duty, Consequently this Union resembles
a province in many essential respgcts  The gulf between the two is
parrowed down. The Phulkian and other States combined themselves.
into Patiala and East Puuiab’States Upion. Adverting to this event
Sardar Patel observed that ** with the formation of this Upion the
process of integration'of Indian States is practically complete.

The Union of Simla Hill States under the name Himachal Pradesh-
is 2 unique instance of integration info a Praviace. These weres
non-jurisdictional States. Between merger in Province and integration
into an autonomous unit a viz media was found, The States:
are copstituied as a Province under the Central Government which
administers it through a Chief Commissioner pending the appointment
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of a Lieutepant Governor as pravided for in: the Draft Constitution
of Iodia. Elsewhere the process of integration has assumed
the form of merging the States in the Provinces. This was rendered
inevitable owing to the inability of a large pumber of petty States
to maintain law and order after the withdrawal of British authority.
For example, in the Eastern State of Nilgiri, there was such anarchy
that the Ruler was obliged to seek the intervention of the Govern-
ment of India. The Dominion Government introduced a Bill ip the
Indian Parliament with tke object of securing '* powers to interfere
in those areas of semi-jurisdictional or nop-jurisdictional States where
there was danger of aparchy prevailing.” ! It was stated that “Apart
-from the execution of the Instrument of Accession there had been
cases where, in the interests of the States themselves and for their
own protection, the States approached the Government. of India to
exercise jurisdiction over them.”’* The Minister for States said
thns: ' The Government of India did not seek to assume juris-
diction over the States by means of legislation...... There was no
reason to assume that because Paramountcy bad disappeared there
was going to be no power in India. The Government of India
proposéd to function as a Government and would not allow any
yvacuum or anarchy to develop in any part of the country,”' The
Bill was passed in tbe Dominion legislature and became law.? The
result of intervention to briog about order in the disturbed Eastern
States was that the Rulers themselves, realising the hard days ahead,
voluntarily agreed to their States being taken over. Accordingly
the Eastern and Chhattisgarrh States were integrated with Orissa and
the Central Provinces and Berar respectively.

Integration may be info a State, info a Province, or with a
Province. Where it is the last it assumes the complexion of merger.
The two expressions are pot synonymous ; but the difference between
them is one of degree and not of kind, The meaning of integration’
deperds on the particular context. Merger involves the effacement of
.a State, that is, its total disappearance from the political map of

1. Times of India; dated 11-12-47 ;
2, Extra-Provincial Jurisdiction Act, No. XLVII of 1947,
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Iondia. The State js wiped out'of its egistence. ‘Integration per s~
does not imply extinction or dissolution of a State. It is a bringingy
together or combining them into a whole. States may retain a
considerable measure of their individuality infer se despite integration
whereby they become component parts of a composite polity; but
vis g vis the Domipion they can'bave ne separate petsopality. Where.
States are assimilated with a Province, they may be said to have lost;
their character and identity. Integration becomes indistinguishable
from merger, when the States concerned get absorbed in the Province.

The integration of Orissa and Chhattisgarrh States was followed
by similar measures. The Deccan States were merged in the Province
of Bombay on the 10th March 1943, Under the Extra-Frovincial
Jurisdiction Act-tbe Central Government delegated the npecessary
powers to the Government of Bombay in respect of the governance
of the merged areas, reserving for itself powers of supervision and
direct administration. A large number of Gujerat States, including
those in the Mahikantha and Rewakantha Agencies, in all 18 major
142 minor ones, were merged on the 10th June 1948, Banganpalle
and Pudukotab were similarly merged in Madras.

In the case of a few other States the States” Ministry bas adopted
another policy. It has temporarily assumed the administration of
Jaisalmir pending final settlement of its coastitutional future. This
step was taken for political and military reasonsas the State was'a
vulnerable spot in the frontier. On similar grounds the State of
Cutch was taken over. The Maharao readily agreed to the placing
of his State, ' the frontier -outpost of India " as Sardar Patel called
it, under the Ceniral Government. In view - of the administrative,
stratagic and military importance of the State, it is now. treated as
a Centrally-Administered Area or a Chief Commissioner’s Province,
The Government of India had to interfere in the -affairs of Kothapur
and supersede the Interimy ‘Ministry. which was functioning tbere ag
serious allegations were made against it cobsequent on the grave
distutbances which followed the assassination of Mabhatmiji. The
Goveroment of India consulted the ‘Maharaja and acted after the
Jatter's consent had Leeén-given for the dismissal of the Ministry and
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the appointment of an Administrator during the pendency of somé
investigations.

In addition to the foregoing measures, the States’ Ministry bas
taken yet another step, This is directed towards strengthening and
improving the administration of the States. A senior officer of the
Govérnment of India bas been specially deptited to advise and assist
the States’ goveroments. This measure is not to be mistaken as an
encroachment upon the autonomy of the States. There bas .been no
desire on the part of the Dominion to oust the jurisdiction of the
Rulers and reimpose the authority of the old Political Department.
Wten it is reported that the Ministers in thost of the States are raw
and that in many States the administration- iy uraware of whata
budget is, the wisdom and good faith of the States’ Ministry capnot
be guestioned,

But still critics of the New Deal, as of any good institution
for that matter, have not been waating. Despite the States’ Ministry's
disclaimer, they insinuate tbat a revival of Dalbousie’s policy is in
evidence. Some go to the length of finding a parallel to his doctrine
of lapse in the present scheme of merger. The two are poles apart.
Attention may be drawn to Article 271 of the Draft Constitution
of India- which gives statutory guarantee to the Princes against the
application of the dreaded doctrine of escheat. There was a statement
made in the Indian Parliament on the 15th March 19438 which contains
a clear declaration that the States® Mipistry would in no case apply
any scheme of merger or integration to any State unless both the
Rulers and people desired otherwice. Merger is resorted to only on the,
basis of consent; Dalbousie. never bothered about ascertaining the
wisbes of the Ruler or his people. For example his annexation of
Oudh in 1856 was ‘a govereign act of State.,’? As Paramountcy
was not assigned, new. bonds had to be forged between the States and
the Dominjon.; Confidence begets confidence and it must be said to
the great credit of the Princes that they have latterly played a highly.
patriotic role. Naturally whatever-the States’ Ministry has been doing,

1. Doss vs Secretary of State for India, L.R. 19, Eq. 509 {Morton)..
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has its strength in that new spirit of trust and confidence usbered
in by freedom. 1t has gone nefther too far nor too fast.

To mark:its first birth-day the States’ Ministry published a White
Paper on the 5th July 1948. It describes the work done by the
Ministry in bringing about a * bloodless revolution’ in the States.
Certain figures given in that document speak for themselves. They
are contained in a tabular statement appearing as an Appendiz, at
the end of this volume. The White Paper reveals the ‘ main principles
underlying the States” Ministry'- policys—a process of twofold integra-
tion ; first, consolidation of States into viable units; and secondly,
democratisation’ of their administrations, thereby welding India into a
constitutional unity.” It ends with a warm tribute to the Princes,
who, “ by their:ready appreciation of the aspirations of their people,
made integration of States in larger units, and transfer of power to
the people, smooth and peaceful.,” It adds, * They may well claim
to be the co-arckitects in building a free and democratic India
which tbe people of the Provinces and the people of the States will
enjoy the full measure of freedom and march together as citizens
of free India.” This is generous and noble praise indeed and most
of the Princes deserve it,

The White Paper analyses the States’ Ministry’s policy under
what it callsa ’'Four-fold Dispensation ;* namely, {1) Merger of:
States in (Provinces; (2} Integration of States into Centrally-
Administered  Areas by consolidation; {3) Intepration of States
into new viable Unions; and (4) Recognition of a few viable States
as individual units. Kashmir, Jupagadh, and Hyderabad are not
dealt with as their cases are of a special character. Nine non-viable
States deserving liguidation are also mentioned as pending cases.

What is that autharity behindrall that the Gavernment of India
has dope * Whare from is that drived ? For the security of India and*
the freedom of all Indians the Dominion Government has exercised
certain powers which are beyond the terms of the Instruments
of Accessien, bowever enlarged their scope, and other agreements.
A federal comstitution for India is contemplated by the Draft and
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it is pecessarily going to be a rigid one. l}ny exertion of authority
wutside the Constitution would be techn‘ica'lly * unconstitutional " ;
-nor can the Union wait for an amtal:lclrment-‘r whenever eontingencies
demand an extension of jurisdiction. None can anticipate’ all
eventualities and provide for them in advance. ‘The constitution of
A composite State like the Union is bound to react upon the
<€omponent units; for a constitution is not after all a pigeon-hole with
mutually exclusive compartments. The #nexus between the Union
and its mobarchical upita ceopnot thus be restricted to matters
-mutually agreed upon. The Dominion Government possesses the
right of protection. Coupled with it, and inseparable from it, it has
a right of preventive or punitive intervention. Mere residvary
powers or federal jurisdiction will be of little tuse, This new
authority can be called a epecial type of Paramountcy. It is
the pre-eminent privilege of the nation itself. It is npot the imperial
power of an autocratic foreign Crown. Only when the States cease
to be what they have been, this New Paramountcy will disappear!
Till then it has considerable work to do.

The Government of India was obliged to exercise its Paramountcy
rights, What else are the rights of protection and intervention ? The
only difference between British Paramountcy and the New one is
that the source of authority of the former was treaties etc., and that
of the latter is the sovereign will of the people of a free India. The
one was interested in maintaining the undemocratic rule of the
Princes; the otber has transiormed the country into a union of
democratic units. The old Paramount Power intervened when it
suited its imperial ends; the present one has dove so in the interests
-of the security and freedom of India. It interfered in the affairs of
Alwar, It got the brothers of the ex-Rulers of Rewa and Bharatpur
arrested. It took analogous steps in other States also. The Rulers
have received their due. Some of the ex-Rulers of Orissa States
seem to have begun to foment trouble; they will soon regret their step.

There are still some problemms facing the Dominion Government.
It may not be long before the Hyderabad impasse is satisfactorily
ended. This is the only State which can be considered a national
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problem. The case of Kashmir is encouraging. Junagadb may soom
get integrated with Saurashtra. The remaining States create purely
local or provincial problems, Where the people of these States are
for a wider life wbich integration brings about. and the Princes are
for separate existence, conflicts are sure to arise. Bhopal cannot
remain apart from the Madhya Bharat Union ‘f which the Nawab
does not probably want to be a junior member. Travancore and
Cochin may have to form part of Kerala. -Jaipur, Jodbpur and
Bikapir may join Rajasthan or form a new Union. .Jaisalmir's
separate existence on the frontier is impossible. Sandur will soon bz
assimilated in Karnatak inspite of its Ruler's presumptious bid for
political isolation. Even Mysore may become integrated with
Karnatak instead of its acguiring adioining Kapnada areas and
retaining its name -and individuality as provided for by a rezolution
of its Constituent Assembly. The Maha Utkal movement. will
decide the conpstitutional fature of Mayurbhanj and similarly the
Greater Gujerat scheme is not uulikely to absorb Baroda.p Kolbapur
cannot remain unaffected by the Brihanmaharashtra wave. Manipur
and other States have their political fortunes linked with their
neighbouring Provinces. The non-viable States cannot live long:
the viable ones too have an existence which rests on the choice
of their people irrespective of the desire of their Ralers. '

That power which has, in an amazingly brief period, changed
the political map of India, is .the New Paramountcy. It is mostly
because of the constructwe genius of Sardar Vallabbhai Patel that
magnificent success has attended the New D=zal. Sri N. V. Gadgil’
paid a glowing tribute to him when, in bis address at Benares, he
said : “ If Gandhiji is the architect of our freedom, Sardar Patel is
the architect of the Indian Union.”! And this he achieved “without
uttering a single barsh word, but by persuasion and appeal ¢o th®
bigbest patriotism.”

1. Times of India, 5-3-48.



CHAPTER £XI <

Recapitulation.

A brief retrospective survey of the ground traversed is attempted
*here, What is given is a bare summary of each of the chapters:

British authority in India manifested itself as sovereigoty and:
i’aramountcy. They are interdependenit. Though not a juridicat
-concept, Paramountcy is not unamenable to legal analysis. Fora
clear exposition of its incidents and implications, it is necessary
to draw material from the spheres of jurisprudence, constitutional
law, international law, political science, and constitutional history.
It belongs to a special branch of imperial constitutional law. Asa
political system it followed the British Empire; but its doctrinaire
valve remains updiminished. Its resurgence in a new form confers
a gpecial importance fo it,

It is not possible to define Paramountcy with any precision, It ig
not a pure concept ; it is pluralistic and progressive. It was not establi-
shed on any legal hypothesis. Primarily pon-technica, it has scquired
2 technical character. It is a nebulous word standing for many things.
1t is both concrete and abstract ; it signifies a system as wellasa
doctrine. It is so compendious as to include a method, a relationship,
and a complex of rights and duties. Itis also an attribute of the
Crown’s sovereignty in India. Its essential meaning is the authority
of the Crown, in its capacity as sovereign of India, over the Indian
States under its protection.

In the absence of a precise definition it is difficult to determine
the scope of Paramounicy. Itis not so wide as to cover the entire.
field of relations between the Crown apd the Indian States : mor is it;
restricted to matters mutually agreed upon. At first it was limited.
to the sphere of treaty relations. Under the influence of political
-practice and usage it steadily expanded. In the long-rua it virtually,
‘became coextensive with absolute supremacy. It is not all pervasive :
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its ambit is well-understood, Although it is an authority common io
principle in 1espect of all the States, in practice its iccidence bas-
varied. It has grown like the English Common Law. Parliament
could determine the extent of Paramountcy.

Legal theories of Paramountcy are advanced by the Princes.
Paramountcy is more a political power than a legal right., It is
possible to stress either aspect of the ipstitution. But they are not
mutually exclusive. The Princes try to explain Paramountcy in
terms of international law, interstatal law, principles of contract,
trusts, and grants. None of the theories taken by itseli is couxincing;ﬂ
nor are they adequate if laken in any combination. Each has certain
acceptable features. On ultimate analysis it will be seen that anw
attempt to interpret the relationship- between the Crown and tha
Indian States exclusively on legal grounds fails. There is more politica
than law io it.

Both imperialist and nationalist writers reject the legal theories,
but on different grounds. For a long time the doctrine of feucal
relationship reigned supreme. Some prefer to regard the relatior:sﬁ'iii‘
as governed by ° Indian Political Law . That Paramountcy wag
coextensive with the rights and obligations flowing from a military
protectorate is another view., Some interpret it in terms of a distinct
prerogative of the Crown. It bhas also been maintained that it
involved a personal tie between the Princes and the Crown. The
applicability of each of these doctrines is conditioned by diverse
faciors. The most satisfactory view Is to regard Paramountcy as.
belonging to a very special part of the constitutional law of the
Empire, ‘as applied to the Indian States.

* Paramountcy * and * Suzerainty > are not convertible although
established practice treats them so. Late inthe last century the
Indizn Princes who were till then described as in alliance with the
Crown, were defined by statute as under tbe Suzerainty of the Crown,.
In its generic sense Suzerainty includes Paramountcy; but it does not
mean it. It signifies feudal overlordship, international guardianship, or
imperial authority. When vassal and protected Staies are compared
and contrasted with each otber the distinction between Suzerainty and’
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Paramountcy become evident. Protected States possess neither
-internatiopal status nor even full sovereignty. They are subject to
intervention indepandently of agreement. On the other hapd vassal
States, notwithstanding their pame, epjoy a larger measure fof
soversignty and in some casey possess some intermatiomal life; but
their title is derivative.

There are diverse forms of international and imperia! conirol.
The British Ernpire contains practically all specimens of super-statal
authority. British protectorates are broadly divisible into Colonial
Protectorates and Protecied States. The Indian States resemble the
Iatter in maoy respects. Although they are protected States, they are
-mot Protectorates in the strict sense of the term. Mandates are-
ancther species of external cootrol. They are international
institutions, Yel there is one more system akin to Mandates and
Protectorates. It also involves imposition of alien authority to the
exclusion of others and at the expense of the local people. It is the

Sphere of Influence® It is more an ecomomic than a polidical
monopoly. A comparative study of these is instructive as it reveals the
tiniqueness of Paramountcy.

Paramountcy is the child of bi'story. [ts historical origing are
not by themselves relevant for our purposes. The Jegal:
sources of Paramountcy are divisible into formal and material.
“The formal source of Paramountcy lay in the sovereign will
-of the British Parliament. Its material sources which have some
dega) ralue are nob strictly spozking lega) sowrcss,  They ocapnod
be judicially scrutized. They are, Acts of Parliament {indirectly
-optrative ), the Crown's prerogative, principles of natural justice,
treaties and other instruments, political practice, usage and sufferance.
Although Parliament wounld not pormally legislate for the States, its
jurisdictice delegated by it to the Crown under tbe Foreign Jurisdic-
tion Act, jndirectly affected the States, As much of the exercise
-of Paramounicy was based on the discretion of the Crown, prerogative,
may be considered one of its sources.

Antecedents of Paramountcy may be. traced to the early history
«of the East India ‘Company. It is'necessary to understand the pre~
Paramountcy position of the Indian States in view of cettain claims
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made by the Princes and their supporters. It was when the Company-
acquired the Diwani from the Eraperor that the political ‘complexion:
of the Company may be said to have been fixed. There had already

been some intercourse between the Indian Rulers and the Company.-
The later eighteenth century contacts are anticipatory of the establish

ment of Paramountcy. By the end of the century the Company

succeeds in bringing tnder its influence a good number of States by
means of treaties of subsidiary alliances. The way for Paramountcy

was prepared by a network of treaties by 1818.

The period of relationship between the Indian States and the
British authority in India after the laiter acquired a de facio
Paramountcy, is divisible into two distinct epochs. In the beginnimgT
the policy was one of unconcern. This proved undesirable after a time.’
It was followed by one of intervention which, in turn, was succeded
by one of non-intérvention. Annexations were expedient devices
which the company resorted to in preference to intervention. The
Company's trusteeship for the Crown ended ‘'on the latter’s assumption
of the governance of India in 1858, The Vperiod’ of tredties was
replaced by one of political practice and usage, Interventicn becomes’
frequent, Paramountcy may be szid to have reached its climax
duriog the days of Curzon,

Treaties and other instruments between the Indian Princes and
the East India Company cannot be treated as international covenants,
nor can they be regarded as contracts under civil law. Treaties
Engagements and Samads, are distinguishable. The difference lies
mo_re_i::;form than in substance or effect. These instruments may
collectively be styled * Treaties." Treaties are both the source and
issue of Paramountcy. A chronological ‘study of these documents
reveals the shifting of the relationship from an interpational to an
imperial plape. In regard to their interpretation, rules of international
or mupicipal law are inappropriate. They are more records of
political data than title-deeds.

Political practice played an important part in the moulding of
Paramountcy. It began its active career after the Crown.took over-
the Government of India. At first the department of the Government.
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dealing with the States was called ° Foreign'. Later .it was called
‘ Political*. 'The Department built up an imperialist tradition most
assiduously and systematically, 1t developed a ‘ case.law’ made
of political decisions and ‘judgments’. Treaties began to be inter-
preted in the light of usage, which was not Ohtl_! based on consent.
Latterly the Princes were being consulted in regard to certain
maiters; a new convention was initiated as a result of the represent-
ation of the Chamber of Princes.

The main fields for the operation of Paramountcy were three
pamely, external relations, defence, and intervention. The Para-
mount Power resorted to intervention on certain ascertainable
grounds and independently of treaties, The Crown had a general
right to interfere in the interests of the Ruler, of the State, of the
subjects of the State, of Irdia as 2 whole, and of the Empire itself.
The treaties themselves are so worded as to reserve rights of
interposition in favour of the Paramount Power. There have been
few occasions when the Crown intervened solely in the interests
of the people of the States.

It is claimed that the Paramount Power was the Crown. But
whether it was so as King of England or as the Emperor of India is
not clear. It is argued on the other hand that the Government of
India was the seat of Paramountcy. The Crown, as sovereign of
PBritisb India, was more than a mere cbaonel of authority. It was
the immediate Paramount Power. The relations of the Indian
Princes were all along with the Government of India, and through it,
with tbe Crown, after 1858, The treaties were entered into by both
the parties in their political capacities. The fact that the Governor-
General personally dealt with the Princes- and was regarded asa
¢ Viceroy ? does not make any difference.

The Crown =2s Paramount Power could not have had
duties  properly so called. At best its * duties’ were those
of imperfect obligation. The Princes were subject to many
disabilities and exposed to certain liabilities. Before introduciog
* constitutional reforms they had to obtain the approval of the
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Paramount Power. But they were not prevented from transferring
power to their people in the form of iostituting responsible
government, provided safeguards were secured. for the due fulfilment
of Paramounicy obligations. The loyalty of the Princes to the Crown
was not mere personal devotion; it was legal obedience. The Crown
bas discharged ancther obligation undertaken by it in not assigning
Paramountcy to any new Government with out the Princes’ consent.

The Indian States are not States in the full sense of the term.
They have po international status; they possess no independence,
and their sovereignty is twice-divided. Yet it would not be inaccurate
to regard them as States, for, no. modern Stale iz absolutely
independent or sovereign. Sovereignty under Paramountcy is not &
paradox. The Indian States were all of one class as far as their
subordination to the Paramount Power was concerned. Inler se
they exhibit bewildering diversity——some were full-powered States; a
large number were non-jurisdictional. There are feudatory J'aFEirs
and mediatised Principalities. Some semi-jurisdictional States were
gllached to larger ones, Their integrity was not impaired thereby.

* Exterritoriality * and ‘ Extra-territoriality * are not identical in
meaning. The former can more properly be applied to personal
privileges or immunties enjoyed by specified individuals from the
jurisdiction of municipal law. Extrateritorislity is a quality
possessed by the law by virtuz of which _its jurisdiction is extended
beyond the territory of the State, while exterritoriality is an
exemption from jurisdiction. They are mutually complementary. The
Crown exercised extraterritorial jurisdiction in the States either on
the basis of its Paramountcy or under the Foreign Jurisdiction Act.

Paramountcy began a courge of descent during the Vicerayalty
of Lord Minto. The process was accellerated by two factors, the
awakening of natiopal consciousness in British India and the
outbreak of the first World War. The Crown commenced a policy
of placating the Princes, They were under compulsory isolation for
a long time ; henceforth they were allowed and even encouraged to
minzle with one another freely. They were permitted and advised
to constitute themselves into a body, the Chamber of Princes, for
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purposes of deliberation, They were invited to take part in the
‘Rourd Table Conference. At first they were enthusidstic about
entering into federal relationship with the rest of India. B'ht fater
their ardour cooled down, 8s accession to the' Federation involyed
no escepe from Paramountcy.

On the 15tb August 1947 British Paramountcy lapsed. The
‘successor Dominion Government could not be deprived of Paramount-
¢y as it is inseparable from the sovereignty of Britisl; India. If
Britain did oot transfer Paramountcy but renounced it, it does not
follow that it would not devolve on the Government of India. The
Indian States could not become Independent on the lapse of British
Paramountcy. The Cabinet Mission declared that the States would
be free 1o enter into fresh relations with the successor Dominions.
The Princes were advised to bear in mind ecomomic and
geographical factors and the wishes of their people before electing to
accede to either Dominion.  Almost all the States acceded before the
15th August 1947 and ceded jurisdiction to the Dominion over
Defence, External Affairs, and Communications.

The relations between the Union and the States cannot be covered
by Instruments of Accession or additicnal'agreements. There must be
some wide discretionary authority to solve problems aod meet event-
ualities. The States canpot claim a status of equality with the Ubnion
when it comes into being. Problems of protection, boundary and border
disputes, succession controversies, and more than all, recogmition
of the rights of all Indian people, may Jead to interveption. The
Dominion Goveroment cangot wait for a treaty at every stage.
¢ Federal authority’ is pot sufficiently strong and elastic. Current
measures such as democratisation, integratiop, unification, and
even merger, are the phases of the New Deal. The New Paramount.
cy is national, democratic, and popular, as distinguished from the
-old one, ard has its source in the sovereign will of the people of a
Free India, Ita main talk is to convert all the units of the forthcoming
Yederal upion into homogeneous democratic ones.
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Tabular Statement showing the position of

Indian States.

Number of States as on 14-8-1947 ... ... ... ... 562
After 15-8-47
Independent States, 2 Bbutan and Sikkim

Pakistan Stafes ... ... . .. 3 { Kalat, Bahawalpur
and Khairpur )
States whose cases are anomalous 3 ( Hyderabad, Kash-
mir, junagadh.
The TESE ... s e ee e 554

 e—

562
A. States merged in Provinces,
Province Number of Areaz in square Population
States miles in lakhs

OHS58... s con vor 23 tevivne ves mee 23, 637 vevines ver o 4046
C.P.&Berar ... 15 ... ... oo 31,749 . ... ...... 2834
Bibar . e i e 2 ierse e, 623 e . 208
Madras ... vee oo 2 e e vee e 1,444 ., .. ... ... 483
Fast Pupjab veo co 3 oov e vecvee 3700 ven vee ... 80

Bombay... ... ... 174 ... ... .o .0 26,951 ., ... ... - 4367
219 ... 84, 774 ... 120-18

B. States consolidated into a new Province ( Centrally
Administered Area.)

Name of new area  Number of Slales Area Population in lakhs
Himachal Pradesh... ... 2L.. ... .. ... 10,600 9:36
Kutch... we ver ore vee Leee et ven.sw 8,461 501

22 19,061 14-37

— P, —— ——
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C. States integrated into viable Unions.

293

State Number integrated Area Population in lakhs
Saurashtra... ... ... ... .. 217.. .. ... 31,885 35:22
Matspa... cee ver cor oee ver e ne e 7,536 1838
“Vindhya Pradesh 35... ... ... 24,610 35-69
Madhya Bharaf ... ... . 2"0 ......... 49,273 71-50
Rajasthanh... cer war pne ene 100is eee oon 29,977 4261

Patiala and Fast

Punjab States Union... ... B v ver 10,110 3424

294 150,400,.. ,

237-64

i

D. Viable States so far constitutionally unaffected by the

‘ Four-fold Dispensation.’

Baroda, Bbopal, Bikanir, Cochin, Jaipur, Jodhpur, Kolbapur,

"Mayurbhapj, Mysore, and Travancore,.........-. 10.

E. Non-viable States pending liguidation.

Benzares, Cooch-Behar, Jaisalmir, Khasi Hill States, Manipur;

Rampur, Sapdur, Tehri-Garhwal, and Tripura. ..........

Abstract of ‘Balance-Sheet'.

Numnber of States béfore 15th August 1947, 562

Pakistan States.,,,

Independent.-.

Kashmir, Iunagadh Hyderabad
Merged in Provinces ... ..
Integrated into new areas
1netgrated into Unions ..
Pepding integration
Viable States ... ... .. .

.9,

e sen

[ %]

219
22
294

10

RA2
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