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PREFACK

Tars is an attendpt %o'da‘what has hardly,been done
before in England, to collect in one voltime the law
which at present can only be found in pumerous
unconnected authorities. The reports have been
carefully searched, and it is hoped that no decision
of importance has been overlooked.
J. W,
Oxrorn,
st Docsmlor, 1909,
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&f sn essentially legal university written by an
eminent jurist. A complete bibliography of the
sarlier authorities will be found in H. Rashdall,
The Universities of Hurope in the Middle Ages
(1805), bat the work doos not treat of foundations
later than 1500, Denifle ends a century earlier in
n Die Entstehung der Universitaten des Mittelalten
b0 1400 (1885 et 46g.). Grant on Corporations (1850),
dolleots the decisions on colleges up to that date on
i 951, They have all been incorporated in the
Boligming pages. Other warks are Mendo, De Jurs
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to the report of the Commissioners itself (185%).
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Historical Socicty (especially Collectanea, vol. i,
srtide by Professor Holland, K.C., on the early
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Savage, Ballioferqus (1668), down to the generally
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after 1898 by Mr. F. E. Robinson. Lord Curzom,

University Reform (1909), will be read with
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Iating to the Universities and Uolleges of Cambridge
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(1753, continued by J. Lamb, 1881). Well-known
ones arc the histories of St. Johm’s College by
J. B B, Mayor (1869), and by C. C. Babington
(1874). Oxford has nothing on the scale of J. Venn,
Biographical History of Gonville and Cains College
(8 wols, 1902). The Statuts Academiae Canta-
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UNIVERSITY LAW

INTRODUCTION

A uxtvEsTy has been defined in more than, one way.
The English statutes and reports contain no definition,
It will be necessary to accept definitions by non-legal
writers. These do not agree, but the tendency is
the same. The earliest is perhaps that of the Siste
Partidas, i, 31 (13th cent.), estudio es ayuniamiento
de macsiroe ¢ de escolares que es feoho en algund lugar
con voluntad ¢ entendimiento de aprendar los saberes,
Brimonius says universitates appellantur collegia et
¢orpora (8).  Calvinus simply copies this(b). Du
Omtige does not help much by defining a8 academia
puplics, Cardinal Newman attempts a definition
whith may meet the case of & modern university if
it possess all the faculties, but is too broad for the
Poris and Bologna of the Middle Ages. It is a place
of toahing apiversal knowledge (¢). With Carlyle the
tye moiversity is a collection of books. Dr. Rashdall
tonfinia hisnaalf to telling us what a university is not,

Bo Vorborum Signifioations (1506),
N y Furidionm (1654).
o 1dea of & Tniversity, p. 1.
5



3 ONIVERSITY Law

. aresmuas
ﬁemmmmtofbhe&mmm'nwm

directing attention to the three stages through hich
most sncient universities seem to have pmd(d}.
Oxford and Cambridge were not originally corpor-

tions. They began as scholae or studia ﬁaﬂwulam,
fortuitous gatherings of teachers and:itudents in a

suiteble place. The next stage was the studium
generale, commune or universale (¢), a guild of masters
or doctars with control over the admission by degree
to their own body. The latest and present stage
is the tmwersztas or universitas studii or universitas
studentium or scholarium, a corporate existence with
well-defined constitution and privileges, Bologns heing

specially alma studiorum mater (f). There is perhaps
& sense of locality in studium which is wanting in

{d) Perhaps the least fruitful attempt at a definition is ¥hat of the
(blhgaGhmAat, 1871, * any inslitution in the nature of & college
or sniversity.”

(9) The use of studéum in the Corpus Jurie Civilis is, like the e
ol wniversites, analogous but not synonymonus,

& group or combination of rights and dutics, then % a
group or combination of parsons invested with rights aud dukies,
admething spproaching, but not co-extensive with,
oorposation, In Bracton (171b), the King Is swnivarsitns Jn
Daxte (De Mon., 1, 9), wntversitas humana seoms bo ghi
o . pustioulo saie, whoss et she deve “"""'5'{?'%

a state, whose effect on the developtnent
the Gesammiville of Bavigny. Inmmomdlwd
wndvereitas, or universitas vestra, has the sigoifion ,
Ohrisio fideles. The Bull of 1518 (nee bahﬂonlllth! 'm‘WT
Oazabridge universitas. In the Theodosian Code, hut nobin Seixtile
siudium approschas e médieval neapay. In xiv, 3, 1, Whsnatés wiol
ovowd § b xiid, 8, B, magistri stediorsm ; and kn 21, 4,2, Mohlsgs
lﬂnoiluﬁmn The studism faoultatum ol xiv, B, 4, sewd gecewiaby

ﬁ.mnmmmu% oo
7) The asceiphon o fhe iy wed i Frae iy o




INTRODUCTION 3

wsivoraieas. © Bt is perhaps not an aocident that Ist
whivergfins began to develop out of sfudsum just
sbout the time when Innocent IV created the modern
corporation a8 s fictitious person, especislly the
corporation eole, from Roman law elements (g). It
wus no Jonger the persona incerta or corpus incertum of
the classical jurists, and had greater capacity of holding
ptaperty. About then the Crown devolved by
deshise ; King ceased to follow King as an individual_,
whose title dated only from his coronatioms This
was ebout 1288 ; the term was used of Paris in
1209, of Oxford in 1280. It has been used of the
fnns of Court, both Fortescue, Coke, and Selden
calling them universities for the study of law (&).
In some cases wuniversitas might mean a faculty
within the university, e.g., universitas professorum
Juris canonici, s phrase which reminds of Doctors’
Commons before 1858. Lyndwood (about 1420)

1) Maitland's Gierke (1900), p. xix. A ocollege is & persona, Cass
of Magdalon Colloge ([1865] 1 Mod, 168), Of the corparation aggregate
soal is the ¢ndicium. The corporation sole needs nons.
the coramon seal is felony punishable by seven years' penal

8 & 9 Vict., 0. 118, 8. 4.
&) In m respacts they are atill parallel. No suthority can
Wm of Courd to admit a person as & member, just as no
Huthoithy dan compel adwisslon of a commoner to & collage or
M An Inn of Courd cannet be compelled to call 4o the Bar
wh g o prdveraily casmot be compelled to admit to a degree
iy's Tom [1780], Dougles, 886). But In the former case there
1 4 $he J: a8 quasi-visitors, in the latter thare seeyss
0 pnes 'l‘ha ons of Cowrt besxy a certain resemblancs
uialon s, An importent difference is that they have no
o' Bk fthe Biaiuia dularic. Their influsace

phw baoegh mamwmwmhnumh
%WM o 4B, says, being confined o the y

P>
B

E%;*--

-

BE



) UNIVEESITY LAW

i - . i -
uses the pheaso universitan studsnsioan” Camluidge
has always preferred academin to wniversitass the
official volume of statutes is called Statuts Aoademinn

igiensie. With the right of studium penarale
usnally followed that of jus or facultas ubigus docendi,
and there is no doubt that the medieval student
wandered for his lectures much more than does his
modern representative, ¢.g., the oldest statutes of
Peterhonse contemplate the possibility of scholars
of that college studying at Ozxford. As time
wenb on, jus ubigue docends was conferred by graut
of monarch or Pope, but in its origin must have
rested on gencral acquiescence, There appear to
be three types of universities,—that of students, as
Bologna ; that of masters, as Paris and Oxford;
and that of Crown grant or Papal bull, such as
the Bpanish and Scottish. :

As to colleges, the phrase oollsgium has had a
somewhat similar history. It is a technical term
of c¢ivil and canon law. Originally it denoted »
guild or combination of persons, military or eivi),
ot least three in number at its formation (f), the
corporation sols, such as the Chancellor of the
university, being a canonist refinement. The merahors
of & collegium were sodales or collegas, smd ite by-
laws were lages. These collegia av Constantimoply
were mostly trade-guilds (£). It wes not il Yeer
that they tended to become. gy coufinid

e




INTRODUCTON ¥

edndatiohal io&ha- An educational college has no
nebdhanty codinection with a university, eg., Epon,
"Westmyinster, Dulwich. There still exist non-
@dmhona.l colleges, such as the College of Justics
in Seotland, the College of Arms, the Morden College,
and some ecolesiastical corporations like the College
of Manchester (!). But all alike er vi termini import
& corporation at the present day (m). Some of the
writers who have declined to define university have,
boen less cautious as to college. Jenkins defines it
as wocistas plurium corporum simul habiantium (n).
With Oalvinus collegium, corpus, universitas, conventus,
idem sagpe significant, The definition given in the
New English Dictionary is “ A society of scholars
incorporated within or in connection with a university
or otherwise formed for the purposes of study and
tnstruction.”  Collegium  bezeichnet eigenilich die
gemeinden Beauftragten, is the description rather
than the definition of L. Mitteis, Rimisches
Privwtrecht, i, 398 (Leipsic, 1908). 8. 15 of
B/ Universities of Oxford and Cambridge Act,
1877, vegards both a university and a college s
-of “ education, religion, learning, and research.”
@4 of the Education Act, 1902, includes under

ﬂ"gﬁﬁhlﬂmn‘.mm Bodin calls the Houss of Comamons &

747}, 2 T B, 858), Pro head of
Y O aﬂom-pm ).butmm&a

% mmthlmiﬁemdtzmn‘mwoﬁ.wm
s Clasw, 11 Bep. 18, Fhe Master of Pembroks, OM,
Wmmwmmm«omui

:mimﬁw-




6 UNIZERRSITS 2AW

Lo L
college * any educational mtltuﬁg' © Sedded
definition and that of the Act sppear to'bs tou elbels-
sive, as it wonld include the old unendowed Oxtford”
halls, formed by voluntary coalescence of stadents
wha paid their own tutors and chose their own head:
Sométimes they were erected into colleges, like Brosd-
gates () and Gloucester Halls ; sometimes the collogea
abeorbed them, as in the case of Magdalen Hall and
St. Alban Hall. The only one surviving is 88,
Edmurd Hall; Wycliffe and Ridley Hells are not
halls in this scnse. They are regulated by the
Statuta Aulularia, mostly of 18385, Oxford Statutes
xxii, In their history the lhospicia of Paris were
parallel, except that at Paris the colleges have
become extinct as well as the halls(p). A colleg
may exist by reputation (g), and so no doubt wu¥
a university. In a return to a mandamms
or Cambridge returns itself as existitg "y ‘Phe-
seription (#), in spite of the incorpotdtio ‘of the
universities by 13 Eliz., ¢, 29.

It is impossible to fix any date, as can be
in the case of the Scottish and later Englinh
L% Bt e
Thu"?llﬂncolhge :Bﬁdm:nd%%o& of Sl .
;:limmdvmﬁolid sre mentioned by José Tals in Fray Gempilis,

4 . .
(@) Atoms and mmnf’c Case ([M]ua Rep. m‘mm«-&a

2 matates of B ?mmg

aa‘\i‘p ¥
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uniyeraitien; §h which Oxford and Cambridge began Iu
o be ities, The legends of Arviragus(s),
Bladud (¢), Arthur and Alfred (u), were the creations
of the same habit of mind which produced the forged
deapetals and the donation of Constantine, and attxi-
buted the foundation of Bologna to Theodosins II
and of Paris to Charles the Great. We are not on
firm ground until the thirteenth century. It is a
hypothesis more than probable that Oxford arose
from direct migration from Paris in 1167, and™"
Combridge in the same way from Oxford in
1209 {x). The earliest reported case in “the autho-
rised reports is in 1292, the earliest statute in 1413,
The earliest university statute is in 1252. The
college system, implying corporate self-government,
the distinguishing feature of Oxford and Cambridge,
became fully established after the foundation of
Merton. In England the faculties had no corporate
existence, as at Paris, and as the Faculty of
Advecates and at one time Glasgow. The House
of Lords so decided in University of Glasgow v.
}ﬂ Pigune :ﬁﬁbm the date of the foundstion of Oxiord o
v ADs

19 Aseording o Twyne, he established gymnasizc st Lomdon,
Sismbord, wnd Cambridge.
+ Htamford he made so called to this dale
o which he made a universitie, ”
mimbbordA oy, 1.0, a8 visitor one of the allegs.
mmdbymmmﬂl!mﬁmtm
;Mnm This {2 as avthentic as the date of 915 Axed for

th gonsiderable conlroversy as {3
W#’ mm.wu,mamﬁzmm
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Fuaeulty of Physicians of Glasgow, [184¢), 7 C. & F.
958, This gave the faculty disciplinary right
over its members. Few medieval universities
had the four facultics in full(y). The statutes of
Merton, framed in 1274 and confirmed by Papal
bull in 1281, became the model on which those
of most other colleges were based (¢). Like other
original statutes they were framed by the founder (a),
whether the Crown, a private person, or a guild,
38 in the case of Corpus, Cambridge (7). Statutes
werc confirped or altered from time to time by the
authority of the Pope or his legate (¢), the Crown (d),

(¥) The mnemonic lines as to the faculties were :—

Hic florent artes, caclestss pagina regnat,
Stant leges, lucct jus, medicina vigel.

() New College slatutes formed snother model, end there is
judicial authority thet the statutes of Kiog’s were borrowed from
them. Casc of Commendams [1612], Sir J. Davis, 88, The earliest
Carnbridge college stututes were those of Michoelhouse (1894), now
merged in Trinity. Morton statutes mado 1o provision for tuition in
the modern sense ; that carno with New College.

{@) 1t appears from R. v. Dulwich College ([1851], 21 X Juy®
Q. B. 86), that the founder may, by the instrument of foundsslon or '
the statutes, give & vote to non-members of a corporation o wbie in
the election of & corpornte officer, in this case the warden,

(%) Bome of the titles of heads of colleges, such as ** Meater” and
* Provost,” were perbaps suggested by the guilds.

(c) Bulls usually exompted universities from episcopal visitation
ond granted the jus ubigue docondi. 'They sometimes conferred
degrees; & rolic of the Papal dogree is the * Lambeth* degres wtil}
conferred by the Archbishop of Uanterbury, who before the Reforran.
tlon wes legatus natus. A bull of John XXII in 1818 recognised’
Cambridge as studium genorals, end one of Martin V in 1480 confirmaed,
its privileges. The bull of Boniface IX, exsmpting Oxtord from the
visltation of the Archbishop of Oanterbury, wae declared invalid by
Parliament in 1441 (Griffiths, 1), Of bulls dealing, with oolleges,
examples are thoso of 1364 for Balliol and 1898 for Néw College. A

legatine sentonce of 1214 us to Oxford Is interenting as conteining #ae
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or parliamentdky, university and college legislation (¢). b
The courts hafe no jurisdiction to do anything in
the nature of imposing new statutes by an amending
scheme, College statutes were earlier in date than
statutes of the realm dealing with the same subject,
and, imperfect as they sometimes were, honestly
sttempted to make a college a place of learning ( f).
The carliest statute of the realm is 1 Hen. V, c.
I (1413), by which all Irishmen and Irish clerks,
beggars called chamberdeacons (probably the “hedge-’
priesta” of a later age), except graduates in the
schools and certain others, arc to be voided out of
the realm. This was repealed for England in 1863
and for Ireland in 1872. A little later, 9 Hen. V,
c. 8 (repealed in 1863), forbad scholars at Oxford
to hunt at night. A curious Act is 1 Hen. VI, c.
3 (aleo repealed in 1863), the prcamble of which
states that Irish students came to Oxford and resided
there a grande peure de lowt manere people demeurant
la environ, The Act then goes on to provide that
scholars of Ireland dwelling in England must find
beais of futore immunity (1 Wood, 184). Fow of the bulls deal with
education, ‘Wood mentions one of Innocent IV to Bishop Girosgeteste
in 1946, enjoining Oxford to permit none to teach nisi sacundum

morem Parissonsern, One of the popes (Alexander V) was a B.D. of
Dxford. Deoretals, i, 88, 8, nliowed a umiversilas scholarium to

by proowraitor.

(& As by the injunations of 1535 and by the statutes of University
fﬁg“’" foamaed in 1788, after a disputed eloction to the Mastership in

{e) As by the Oxford Univeraity Statates Act, 1869 (repealed 1888),

certain university statutes of doubbful validity.
) Thnmmogf !‘;n,: m; surely wrong : :‘ Improvament In
a8 or attention of our ancestors’

{1768]; Millar v. Tayilor, & Burr, 2687.
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- security for good behaviour and brigly testimonials
from the Lieutenant of Ireland. 3 Jidw. IVe c. 5
(also repealed in 1863), exempts graduntes of tie
universities from the sumptuary provisions of the
Act as to apparcl. The earlicst unrepealed statute
is 3 Hen. VIII, c. 11 (1511-12).

As fresh colleges were founded codes of statutes
were framed, dealing, as did those of Merton, with
endowment, government, oducation, und discipline.
The ¢nly exception was Christ Church, the draft
statutes qf which were never adopted, and up to
1858 that college was governed by orders of the
Dean and Chapter. The making of statutes depended
on the inherent power of a corporation to make
by-lawa (g). The early statutes, both of universities
and colleges, included very minute sumptuary laws,
of which traces still remain. A statute of 1564
enucted that no fellow or acholar should wear a shirt
of a certain size without embroidery of gold and silver.
One of the Laudian statutes forbad undergradustes
to hear cases in courts of justice under pain of a fise,
and graduates nisi ex cawsa rationabili, In 1679 the
Vice-Chancellor prohibited the sale of coffee on
Sundays until after evening prayer. The original
statutes of Queen’s contained deteiled regulations as
to the strength and quality of the potagiym congruum
et competens supplied to the fellows. Tournamants,
hounds, dice and chess, were forbidden by various

() A ourious case is Magdalen College v. Wagd, {1880] 1 C, 2.
Cooper, 266, where an injunction to mhlzn a h‘s:lfi‘uzn e!]ﬂIl ) 13
Letin statutes of the coll ege was refused.



INTRODUCTION 1§

statutes (4). William of Wykeham’s statutes forbad mnt
dancirfg in the) college for fear of damage to the
réredos. The statutes of the now dissolved
Hertford discommoned any tradesman who allowed
an undergraduate member of the college to obtain
credit for more than five shillings. Licences to under-
graduates to support themselves Ly begging in the
vacations were also the subject of several statutes.
Up to recent times therc seems to have been
considerable disregard of the statutes by the Crown,’
the Chancellor, and the colleges. Tellowships were
bought and sold, and corrupt resignations were not
unknown. The principal codes of university and
college statutes before recent legislation were those
promulgated for Cambridge in 1570 and for Oxford
in 1636, the latter generally known as Archbishop
Laud’s (i). These codes, amended from time to time,
were in force until superseded by the statutes framed
under the parliamentary powers given to Oxford in
1854, to Cambridge in 1856 (£). Up to those dates
it' had been s common form that members of the
governing bodies should sweur that they would not
be parties to altering the statutes of their respective
foundations (!). At present the statutes by which

(%) In spite of sumptuary provisions degrees remained expensive
for a long time, though the days are pust when a candidete at Oxford
gove & feast to his examiners, and inception at Salamanca meant
paying for & bull-fight,

() Edited by Griffiths and Shadwell (1888).

(%) The Oxford Conunission of 1650 still thought it doubtful
how far the university had power to altcr the Laudian statutes.

p.6

{#) The Crown cannot pardon offences against statutos. Bentloy

v. Bishop of Bly [175], 3 Btrangs, 912.
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the universities and colleges are nd are those
framed in accordance with the Oxfordfand Cambridge
Universitics Act, 1877. o this there are three excep-
tions, Lincoln (m), Hertford (n), and Keble (o), which
are partly, though not entirely, unaffected by recent
legislation. The new statutes of Oxford were
published in 1882, of Cambridge in 1883. Since
the powers of the eommissioners under the Act of
1877 ceased in 1881, amending statutes have been
framegl from time to time by the colleges themselves,
subject to,the approval of the Crown in Council
Colleges were originally founded in most cases
for heads, fellows (p), and scholars. But Oriel, and
perhaps others, had no scholars until recent times.
The first donor is in law the founder(g). The
head and fellows arc generally the governing
body. Execeptions are Christ Church, Downing, and
Keble(r). At Christ (‘hurch the chapter has co-
ordinate powers. At Downing certain professors

(m) On 12th May, 1882, the then Bishop of Lincoln (Dr. Words-
wort'h). us visitor of the college, moved an sddress to the Crown
praying thut its assent might he withheld from the draft statutes.
This was carried in the Tlouse of Lords (Hansard, cclxix, 529).

(n) Hortford is for the most part unaffected by the University
Tosts Act. Bue . v. Hertford Uollege (]1878], 8 Q. B. D. 808).

) (0) Eeble has no statutes in the proper sense of the word, though
it may have regulations,

(2) Socvi was in one case rogarded as including sosit promots, or
cx-fellows, for the purposo of deciding the eligibility of the Provost.
Queen’s College Case ([1704], 2 T. R., B2b).

(@) Button's Hospital (Uharterhouse) Case, [1618], 10 Rep. 1.

., 1) Belwyn iu only an spparent exceplion. Though called & colleges
1 is tochnically o “ public bostel.” Mansfield and, Manchester e
post-graduate seminarios under the management of nonconformiss
committees, Ho is Westminstor st Cambridge.
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are on the gowerning body. Keble has no fellows, In
their place is %aken by a nominated council. The
head is generally clected by the fellows, except in
the cases of Christ Church and Trinity, Cambridge,
both nominated by the Crown, Magdalene, nominated
by the visitor, and Keble by the Council The
fellows are usuvally co-opted, except one at Lincolr
appointed by the visitor. The admission of com-
moners and pensioners, not on the foundation
appesrs to have been of later date than that o
scholars. Now College, Magdalen, and Corpus,
Oxford, had no commoncrs for centuries, and every
member of All Souls is or has been on the
foundation.

A university or college has a discrction as te
whom it will admit. There appears to be no general
right of admission, enforccable by mandamus or
otherwise (¥). A university may refuse or deprive
of a degree. Originally it was not the university
which conferred the degree. The licence came from
the Chancellor, the inception from tho faculty (7).
But at present the university combines the licence
and the inception (u). In one Scottish (#) and one

{#) This appoars to follow from tho analogous caso of an Inn of
Oourt, and is, in fact, assumed in the judguent in R. v. Lincoln's Inn
([1828], 4 B. & C. 865).

(#) 2 Bashdall, 446.

(%) Adgoording to one of the Bentloy casen, doprivation or dograda.
tion zaust be for reasonable cause and after summons, A contempt
of the Chancellor's Court is not roasonable cause. R, v. Chanoebior
of ODambridgs ([1728], @ Strango, 568). The remedy, where thore in
any, iz mandamus. Tb also MHes for expulsion of a graduate. Lord
Mansfiel in B. v. Aekew ([1657), 2 Burr. 186). Ses p. §6.

(x) Johmaion v. Glasgow University ({1900}, *Law Times,”
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New York case(y) the Court refusej to interfere;
in a second New York case (2) it did jnterfere. The
only English precedent is so old thak it could hardly
be considered an authority at the present day (a).
In 1559 and 1563 bills were introduced to mnake
a degree a necossary condition for the appointment
of an ecclesiastical judge. As far as advocates were
concerned, this was practically the rule until Doctors’
Commons ceased to exist, Most Admiralty and
-ecclesiastical judges were taken from the advocates
and had graduated as D.C..L. or LL.D. By so doing
they were qualified to act as ecclesiastical judges
under 37 Hen. V1I1, ¢ 17. In some cases degrees are
necessary for ecelesiastical preferment (h).

The granting of degrees is not the peculiar
privilege of o university. St. David's College,
Lampeter, hus the privilege, and so (within limits)
17th March, 1900). where Lord Storroonth Darling held that the

university is justified m refusing the degree of M.A. to & studend
who had passed the exmninations but not attended o sufficient nurnber
of classen.

(y) People v. New York Homoopathic Medical Collegs (30 N. Y.
Suppl., 870), the court refusing & mandumus to the college to lssuc
& diplomu whioh it had refused to the relator.

(¢} The Suprome Court of New York held that & college had no
night arbitrarily to refuse to exumine a student for a degree, as there
wud an implied contract to grant the degree on the conditions heing
fulfilled. The court would not review a definite renson alleged, but
in this case there was an arbitrary vefusal ( Law Journal,” 1891, 499).
Bee a sumilar casc in I'uris (1 Raschdall, 470),

(a) In 1812 a mandamus fssuced to Cambridge to ailow Robert
Bukoton to take his degree. Cuited Sir T, Raymond, 108,

_(b) Bee the Bishop of Chester's Case with relation to the Warden-
ship of Manchester (Oxford, 1721). The Ewelme Rectory Act, 1871,
provided that the Crown can only appaint to that pectory a member

of the Convocution of Oxford University, i.e., one wha is at lesst
M.A. of that wwiversily. Yo Sl
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has the Archblshop of Canterbury. There is no Int
necesgary con.,nectmn between a college and a
ypiversity. Tn) most countries the jealousy of the
two led to the defeat of the colleges; exceptionally
at Oxford and Cambridge the colleges held their
own. There arc instances of s university and college
being combined; Glasgow College and Trinity
(‘ollege, Dublin, are instances. Where a university
includes colleges, & person becomes a corporator in
different ways; of a university by matriculation, of:
a college Ly election to an office on the foundition.
Some of the Continental universities, ¢.g., Oviedo, do
not grant degrees,

F) Tgw




OXFORD AND CAMBRIDGE
CHAPTER I

PREROGATIVE AND LEGISLATION

From the thirteenth century charters or letters
patent under the Great Seal (¢) bad been granted to
the universities and colleges, the earliest being
attributed to Johu (0). They generally recognised
university privileges as pre-existing, including some
now obsolete, such as exemption from subsidy and
purveyance. The most extensive privileges wore
those conferred on Oxford by the charter of 1523,
issued at the instance of Wolsey. Charters were
also granted to the colleges, to the carlier ones after
they had been founded for some time, to the later
at the time of their foundation. The Act of 1545
for the dissolution of colleges (37 Hen, VIII, c. 4),

(@) Not now with the additional formalily of William the Com-
queror's charter to the City of London, which way

Bitten with his tooth
In token of sooth.

The roain difforence between charters and letters patent is that the
testing clouse in the former is Aéis testibus, tn tho latter fesée meipeo.
Bee 2 1nst., 77.

Mo(b) It was veally a logatine ordinance, Ansiey, 1; 3 Rashdall,

16
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enabled the Crown to found new colleges, such as
Chrigt Church ,and Trinity, Cambridge (¢). A corpo-
gation, the cryature of the Crown, may exist by
charter or by prescription, which presumes a charter,
even in cases where historical evidence makes it
morally certain that no charter ever existed (d).
The grant of a charter is at the pleasure of the
Crown, as long as it is not repugnant to common
or statute law(e). A corporation may also be
created diroctly or indirectly by Act of Parliament;
in the latter case the Crown is empowereq to grant
a charter in a particular instance. The earliest
college charter nppears to be that of University in
1317, followed by Oriel in 1324. In some, as that
of 8t. Johu’s, Cambridge, there is a recital of the
King's licence to hold lands in mortmain and a
nomination of the original master and fcllows. The
charter generally gave the ofticial name of the
college, often different from the popular ome. For
instance, All Souls is “ The College of the Souls of
All Faithful People Deceased of Oxford.”

At present when a new university or college is
founded, the report and draft on application for a
charter must by the College Charter Act, 1871, be
laid before Parliament for not less than thirty days
before the report is submitted to His Majesty. The

(o} The Chantry Act of 1547 (1 Edw, V1. c. 14) exempted from its
operation colleges and chaniries in the universitios,

(d) Tho Crown may delegate its power of erecting corporations, aa
to the Ohanesllor of Oxford to incorporate matrioulated tradesmen,

(#) X% is on a’charter of James I, of 12 March, 1603-4, that the
repregentation in Parliament of Oxford and Cambridge depends.

w.Ul
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charter once granted cannot be amended; it must
be recalled by writ of scire facias or, quo warpanto
or a supplemental charter granted (f§. It may alsg
be confirmed by inspezimus, of which there are many
cxamples. There need be no surrender of an old
charter before the grant of a new one(g). The acts
of the corporation must conform to the charter,
otherwise they are w/fra vires snd void, as if the
upiversity were to pass a statute conferring on the
Uhanggllor's Court jurisdiction in probate (). 1t
was held in a famous American case that a charter
was for some purposes s contract (7).

The law hy which the universities were originally
governed was, according to Lord Hardwicke in one
of the Bentley cases, a compound of civil and canon
law. Other authorities maintained that they were
subject to civil law only (). Be this as it may,
canon law was an important subject of study in
the English universities even after the injunctions of
1535, and doctors in canon law took precedence of
all other doctors. At most colleges there were
canonist fellows, and ay lately as 1624 one of the
objecis of the foundation of Pembroke, Oxford,
was the study of civil and canon law. The last

(f) For the grounds’of refusal 1o seal a supplemental charter see
Ex parte Socealy of Attorneys, [1872] L, K. 8 Ch. 108,

(g) Casc of the Univeruty of King's College, New Brunmpick,
{1842}, Forayth, Cases and (Opinions, 888,

. (h) Evory corporstor is presumed to be aware of the constitn-
tiouaggd statutes of his corporation, R. v. Trovenen, |1881],2 B. and
(& Dartmowth Collags v. Woodward, [1810], 4 Wheston, 518.

(%) As Chapman, Inquiry into the Right of Appeal (1753).



}:R.EROGA TIVE AND LEGISLATION 19

application for a degree in canon law seems to have
beers by C. Browne of Balliol in 1715. Nothing was
done owing 1p the death of the applicant. The
connexion of canon law with the universities was
in full vigour by the time of the promulgation of
the Decrctals (1284), which were addressed to the
universities of Paris and Bologna (/). The Refor-
mation also marked the disappearance of the old
triviwan and quadrivium or septem disciplinae (m), and
education broke with scholasticism.

The unijversities and colleges were not, as has
already been said, allowed to legislate entirely for
themselves, but were and are subject to the inter-
vention of Parliament, the Crown both by virtue of
the prerogative and—after the Reformation—by
virtue of its right as successor of the Holy See, and
Judicial decisions of courts and visitors. Similar
proceedings happened in other countries. Thus by
the ordinance of Blois (1579) Paris was forbidden
to give lectures or degrees in civil law. Eatly legis-
lation dealt more with discipline and property than

(}) For canon law in England, see Stubbs, Tiectures on Medieval
and Modern History ; M. aitland, Onnon Law in England. i is called
Jus pontéficium in the injunctions,

{(in) Immortalised in the line—

Lingua, tropus, ratio, numecrus, tonus, angulus, asira.
Each corresponds to its peculiar heaven, Dante, Convivio, i. 14.
Bkolton says of Wolsey (** Why come ye not to Court P ) 1
He was but a poor mastor of art :
God wot had little part
o Of the quadrivials,
* Nor yet of trivials,
Nor of philosophy.
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with education. Under the head of discipline the
most important branch was the maintenance of
orthodoxy, both religious and politicgl (n). Oxford,
was at one time tainted with the suspicion of heresy.
1t was specially named in the Assize of Clarendon
(1166) (¢), and it refused to condemn the doctrine
of Wyclif (p). But circumstances were too strong
for it. The Iloly See, of course, worked in the
direction of the prescrvation of orthodoxy. The
Council of Vienne (1312) decreed that teachers of
Dlebrew, Arabic, and Chaldee at Paris, Oxford,
Bologna, Salamanca, and the University of the
Roman (uria, must be Catholies(¢). The case of
teachers of other branches of learning was no doabt
an o fortiori one.  Who were the proper authorities
for the maintenance of orthodosy was for o long
time u disputed question at Oxford, but not as
much at Cambridge. The mendicant orders, chiefly
the Franciscuns, made vigorous uttempts to escape
graduation in arts, and to bring the theological
instruction of the university into their own hands.
The groat contest was in 1314, the result being the

() An example is a decree of Convooation a$ Oxford in 1888 by

zvhmhd the works of Buchanan, Milton, end others were publioly
urned,

., (0) Prolibet efiam dorvinus Rex quod nullus in dota Angliaireceptat
in tem: #ua vel soce eua vel domo sub ee aliguem de seota dllorwm
voregalorum qui excommunicats ot sygnati fuerint apuid Ozonefords.
But, possbly this may be the city, not the studium. In Atberbury's
anawer to Wake (1700), the Tishop in his preface says that o university

is ““a pluce thut has not been thought apt tok its members o
direstoom of thelr Hol y Mother,” gLt apt folustil into

{#) 2 Rashdall, 428,
(4) Adopted futo the Clementine Constitutions, v, 1.
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submission of the friars(r). Whatever their short-
com}ngs may have been, the schools of the friars
“at Oxford—thby had no colleges—at least produced
Roger Bacon, Duns Scotus, and William of Ockham ().

After the Reformation, to be a member of “the
Church of England as hy law established” (¢), was
& necessary condition precedent for holding most
university or college oftices or for proceeding to a
degree. In 1581 the (‘hancellor of Oxford, the Eesl
of Leicester, directed that no scholar sholild be
admitted to any college or hall before Bubscription
to the xxxix articles. If the age were under sixieen,
only subscriptiun Was neeessary ; at sixteen or over,
the oaths of allegiance aud supremacy. At Cam-
bridge subscription was uecessary only for degrees.
The oath of supremacy must also have been taken
before admission to a degree (1 Lliz., ¢ 1, 8. 25).
By the Canons of 1603, No. xxiii, all members of
a college and the college servants were to receive

(r) The pleadings in the legal proceedings bofore Cardinal Richard
de 8, Eustachio aro set out at great length by Dr, Rashdall in Oxford
Hiat. Boe., Oollectanes, ii, 103 (1890}, The Pope allowed the casu to
bo tried at Oxford rather than Rome owing to the allegation of its
poverty by the univermiby.

(¢} Seo Thomas Eccleston (cire. 1230}, De Advenfu Fratrum
Minorwm in Anglia in Brewer's Monwnenta Franciscana (1858),
tranglated by F. Outhbert, (1908); W. G. D. Fletcher, The Black
Frisrs at Oxford (18682); A. G. Littlo, The Groy Friars in Oxford
(1802); The Educational Organisation of the Mendicant Friars in
Eogland (Teansactions of the R. Ifist. Hoc., 1894) ; Canbridgo Hast.
of; Eng. Lit,, vol. 1, The Scholars of Paris and the Franciseans of
Oxford, by Dr. Sandys (1807). In Barnesv. Stewart [1884], 1 Y, and
C., 119, the Court of Exchequer in Equity held that the works of
Matthew Paris dro not evidence of the deto of the establishmont of
the Franclscan order.

(&) Ths statutory phraso,
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the communion four times a year. The Ae} of
Uniformity, 1662, carried out the same principle,
and the obligation imposed by it as to fhe universitied
was not affected by the Tolerstion Act, 1689, and
the Roman Catholic Relief Act, 1829.  Before admis-
sion of a head or fellow further preliminaries were
required. In addition to those already named, he
must have tuken the onth of abjuration of papal
aathority, and must Lave made the declarations of
couforliity snd against transubstantiation, invoea-
tion of saluts, and the sacrifice of the mass, and
must have received the Sacrament, A corporation
keeping or maintaining a schoolmaster who did not
repair to church was liuble 1o a fine of £10 a month
during his defanlt (23 Eliz,, e. 1). The conditions,
other than subscription, were rendered unnecessary by
Aubsequent legislation, especially Ly an Act of 1867
(30 & 31 Viet., e, 62)(«). From 1832 the degrees of
BA., B.CL., and B.M., might have been taken with-
out subscription. B fore that dute Oxford excluded
nonconformists from these degrees by rules of the
university, Cambridge by rules of the colleges. The
lew as it stood up to 1871 is thus given in the
Oxford Univer-ity Calendar of that year :—** Before
admission to the degrce of Master of Arts, Bachelor
of Divinity, or Douctor of any of the three superior
laculties, every person is required to make and

subscribe a declaration of assent to the Thirty-nine

() Whether this Act enables the Convocations of Oxford and
Carabridge to elect as Chaneollors persons not membors of she Churck
of England is perbaps still an upen question,
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Articles and to the Book of Common Prayer, taken
from the 36th Canon, and to promise that he will
‘bbeerve the stdtutes, privileges, customs, and liberties
of the university, and will act faithfully, creditably,
and honestly in the two houses of Congregation and
Convocation, especially in all that concerns graces
for degrees, and in elections.” The promise to
observe the statutes, etc., is still enforced, but the
Universitics Tests Act, 1871 (34 & 35 Vict, c.
26) («), abolished subscription to the articles, all
declarations and oaths touching religious belief, and
all compulsory attendance at public worship in the
universities of Oxford, Cambridge and Durham (y).
There is an exception confining to persons in holy
orders of the Church of England degroes in divinity
and positions restricted to persons in holy orders, as
the divinity and Ilebrew professorships. Colleges
founded after the Act are mot within it(z). The
newer universities adopt its principle without the
exception (2). Thc Universities Act of 1877 enacts

{#) The history of the Act will be fonnd in A. V. Dicey, Law and
Public Opinion in England (1905). The moral aspect of subscription
is the subject of Egsay iv in Aids to Faith (1881). For the law before
the Act gea J. Heywood, Recomniendations of the Oxford University
t)t;l;:minionen and a History of the Univermty Subscription Tests

1858).

{y) Bea Green v, Petorhouss, below.

(%) See K. v. Hortford Oollege, Lelow,

(a) An example is 8. x of the charter of the Victoria University
of Manchester : ** Provided that it shall not be lawful for the Court by
any statnte or otherwise to impose on any person any test whatever
of any religious belief or profession in order to entitle him or her to
be widaitted au a profossor teacher student or member of the university
or 4o hold office therein or to graduate therein or to enjoy or exercise
any privilege shevein,"
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that nothing in the Act shall be construed to repeal
gny provision in the Act of 1871, with a saving
clause in favour of the erection or enflowment of af
office (other than a headship or fellowship), requiring
the possession of theological learning, and of religious
instruction and morning and ecvening prayer in
colleges.

The Crown influenced the universities by—besides
charters—positive direction, dispensation from and
suspemsion of existing law, and visitation directly
or by delegation. The interference really supplied
the place of commissions of modern times(?). In
1231 and 1318 the King acted through the
Sheriff of Oxfordshire, in the latter case to carry
out the compromise of 1314, already noticed.
Edward IIT in 1375 issued a mandate in favour of
graduates in law. Richard II in 1395 called on
the Chancellor of Oxford to root out Lollardism and
to report on Wycliff. Instances better known are
the injunctions of Thomas Cromwell to Oxford and
Cambridge in 1535 and the visitations of 1549
and 1559. Iustances of interference in the case of
individuals were not uncommon under the Tudor and
Stuart Kings, and cven earlier. Thus in 1858
Quido di Limosano, Secretary of the King of icily,

(%) The power of thc Crown to isaue & commission to inquive was
much discussed offer the issue of the commission of 1850, Sir R.
Bethell and other counsel advised against it in 1851; the Attorney-
and Solicitor-General ond the Advooute-General were in favour of the
power. Leave to be heard befors the Crown in Council by the

objectors was refused by Order in Couneil. Oxford Report, 22—08.

The Beottish University Commissioners who reported in 1881 were
appointed to visit, not to inguire,
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was admitted to incept by the King's letters(c).
In 1877 a mandamus went to the Chancellor of
Offord to banish Lollard scholars(d). Henry IV
granted permission to graduates to sue for papal
provisions contrary to the Statutes of Provisors
until this was forbidden by 9 Hen, IV, c. 8. 1In
1577 the Chancellor, acting for the Queen, foreed
John Underhill as Rector upon Lincoln College (¢),
he having heen previously expelled from o fellowship,
at New College by the same authority. James I
in 1618 ordered Wadham tov elect hise nominee
Warden (f). In 1661 P. Simon was elected President
of Queens’. The election was set aside by a royal
mandate nominating A. Sparrow. On a mandamus to
rostore Simon, the King’s Bench was equally divided,
consequently following the maxim Seneper praesumatur
pro megante the nominee of the Crown retained
the posilion., James Il forced his candidate on
Magdalen ; and immediately afterwards William ITT
sent s mandamus to King’s to the sameeeffect (g).
These attempts and others were not always successful,
Sometimes degrees were conferred on the recommen-
dation of the King or the Chancellor, as M.B. on
Bydenham, the great physician, and D.D. on Thomas
Fuller in 1660. Suspension of and dispensation
from college statutes was asserted as part of the

(o) Little, 43.
{®) Ctted Bix T. Raym. 110.
(e} A. Qlark, Hist, of Lincoln College, 49,
m % Weﬂ!, Hist. of Wadham Collego, 41,
A (g J. B. Bloxam, Magdalen College and James II, 972, See
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——

prerogstive before the Bill of Rights (probably in
imitation of papal bulls of exemption), and the right
appears still to continue. For the provisions of the
Bill of Rights as to dispensation and suspension
apply only io statutes of the realm, and the Crown,
as creator of a corporation, necessarily has suthority
to suspend and dispense from the operation of the
statutes and DLy-laws of its creature. The statutes
of Emmanuel were suspended by (‘harles 1(k). Both
Henay More and (‘udworth, the Cambridge Platonists,
were in §675 and 1679 respectively dispensed from
residence at Christ's. A royal dispensation to o
fellow of St. Catharine’s to hold with his fellowship
a living of the value of ten marks in the King's
books is mentioned in the argument of a case in
1791 (i). In the case of Queens’ a dispensation was
presumed after the lapse of two hundred and fifty
years (£). In the case of the same college the
President was allowed to hold his office by dispensa-
tion, althoagh » layman, and therefore disqualified
by the statutes. It was granted by the Crown
through the FLord Chancellor (Lord Brougham) (!).
The best-known cuse is one which occurred in 1815,
though it is not a university case. But the principle
is the same. 'The statutes of Eton College provided

(%) 2 Mullinger, 518,

(@) R.v. Bt, Catharine's Collage, 4 T. R, 288.

(k) Be Queens' College, [1821] Jne. 1,  Bui notice that the college
was & royal foundation. The dispensetion was for electing two

Middlesex or City of London fellows, the statutes providing for ounly
one

@ Grant, 680 (n).



PRBROGATIVE AND LEGISLATION 1y

that no fellow should hold any spiritual preferment.
Queen’ Elizabeth permitted a fellow to hold such
préferment up tojcertain value without forfeiting his
fellowship, with u non olstante proviso. The fellows
were allowed by the visitor (the Bishop of Lineoln)
and assessors to take the benefit of the dispensation,
on the ground that the Bill of Rights could not be
construed to affect the exercise of a dispensing power
which had been assumed a century before that
enactment had hecorae law (). The powes of”
dispensation was sometimes exercised, or attempted
to be exercised, by the college itsell, In one case
the Warden, three bursars, five deans, and five senior
fellows had power to dispense with the absence of
a fellow. 1t was held that this dispensation was
not cxercisable by a majority. The act was not a
corporate act, and 33 llen. V1II, ¢, 37, only applies
to corporate acts(x). By mauny of the old statutes
an oath against obtaining dispeusation was a neces-
sary condition for admission as fellow. Dispensation
has been—and in some cases still wight be—granted
by visitors, e.g., against vacation of fellowship by
failure to take a purticular dcgree in a given time (o).
Bometimes it was granted by Convocation, especially
as against the residence for degrees nccessary under
the Laudian statutes, or for smaller mattors, such as

(m) P. Williamas, Report of the Procesdings against the Provost of
BEton College (1816),

(n) New College Oase [1688], Dyer, 247a. An oath contrary to
the Aet of Henry VILI is void by u. 4 of the Aot

(0} See the case of Mark Pattison in 1852; Clark, Hist, of Lincoln
College, 192,
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¢ university masses and funerals (p). In one case of
a grant hy the Crown the right has been revested.
A grant of James I, confirmed byt 10 Anne, c. a5,
annexed the rectory of Newelme or Ewelme to the
Regiug Professorship of Divinity at Oxford. It was
revested in the (‘rown by the Rectory of Ewelme
Act, 1871, and any member of Oxford Convocation
may be appointed. The action of Mr. Gladstone
in advising the Crown as to the first appointment
wases matter of great political interest at the time.

*

*
() Examples will be found in W. G. Scarle, Grace Book
(Onwbridge), for the years 1501-1542 (1908).



CHAPTER 11

VISITATION

(2) The Universities

Tug Bishops of Lincoln appear to have visited
the University of Oxford on several occasions before
Oxford was made an independent see hy Henry
VIII. The Bishops of Ely claimed the same powers
for Cambridge. It was ouly hy slow degrees that
this claim and appeal from the Chancellors’ courts
were abandoned. Later the Archhishops of Canter-
bury claimed visitation to the ecxclusion of the
hishops (2). This scems to have been first asserted
by Archbishop Peckbam in 1281. The right of
the Archbishop to visit, except for hercsy, was
registed by the universities. Richard Il decided
in favour of the right by letters patent in 1397, and
it was indirectly confirmed by Parliament in 1407
(9 Hen. IV, e 1), and 1411 (13 Hen. IV, ¢. 1)
The visitation of Queen’s by the Archbishop of York
was savod, if sufliciently proved (b). Thomas Cromwell

and Layton visited both universities and so did
() For the history, sea Roport of Oxford Commission, Evidence,
245 ; 2 Rashdall, 425, 488.
(1) The right was proved in favour of the Archbishop in 1412, and
his suooessors still roxnain visitors of the collage,

29
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Cardinal Pole jure legatino, and finally Charles I
himself decided in Council in 1636 that Archbishop
Laud could visit smetropolitice on emergent cguse
to be made known to the Kind(c). The papal
rights of visitation (if any) were transferred to the
Crown by 25 Men. VIIL, ¢. 21 (enabling the Crown
to visit colleger and other corporations by com-
mission) (d), and by the Act of Supremacy, 1 Eliz.,
e. 1. By 31 Hen. VIII, . 14, colleges cxempt from
the visitation of the ordinary were visitable by the
ordfhary in whose diocese they were, or by such
person of persuns as the King might appoint. The
Chantry Act of 1547 empowered the commission of
1549 to be issued. It also provided for the founding
of grammar schools, for “the further augmenting
of the universitics,” and for altering the nature and
condition of obits “to a better use”(¢). In 1647
an ordinance paseed for the visitution and reformation
of the University of Oxford, Sclden being one of the
commissioners (/).  Charles 1I appointed visitors in
1660. Camlridge was visited by Cromwell and Pol»
and especially by commissioners appointed by Queen
Elizabeth in 1570, whose statutes are the analogue
of the Laudian statutes at Oxford, James II visited

(¢} The authoritics will be found in Griffiths, 7 (».).

(@) This Act specially provides thal the Archbishop should have
no suthority by the Act 1o “ vamtb or vex " any college,

(¢) The better use has gencrally taken the form of dining allow-
anocoes to tho fellows.

(f) Beo M. Burrows, Registor of the Visitors of the University of
Oxford, 1647—1658 (1881), Prynne in oneof his numerous pamphlets
uses the strange graces of his siyle in favour of the visitatorial righte
of the Cornmonwenlth.
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by commissioners, the official title of whom was
“ His ,Majesty’s Commissioners for Kecclesiastical
OJuses end the Visitation of the Universities, and
of every Collegiase and Cathedral Churches, Colleges,
Grammar Schools, Hospitals, and other the like
Incorporations, or Foundations, or Societies.” This
appears to be the latest example of visitution by the
Crown. In the case of modern commissions they
have been no doubt in the first instance royal com-
missions, but any action called for by the commissions
has been taken by Parliament. Frequent objecfions
to the expeuse of visitations appear in the early
records. The rights of visitation as claimed up to
the seventeenth century would probably not be
admitted now. The universitics are civil corpora-
tions, the colleges lay (g) eleemosynary corporations,
i.e., charities, of cither royal or private foundation.
As the law stands at present, a civil corporation
has the Crown for wvisitor, the visitation being
exercised by the King’s Beneh Division, not by
the Lord Chancellor, as in eloemosyuary corporations.
But gome civil corporations, as municipal and trading,
have no visitors. In universities founded by modern
charter the (rown is appointed visitor, and acts

{9) Even though the head be required to be in holy orders. The
purpose of the founder is tho test of whether it be lay or spiritual, 4
G. v, 8t. Cross Hospital [1858], 17 Beav., 485. BSee, too, Whittic's
Case {1628], Godb. 304. The Deun and Chapter of Chrisy Church
fortn & spiritnal corporation, Fisher v. Dean of Olrist Church [1725],
Bunb, 909, In Pits v, James {1616], Hob. 123, Hobart, C.J,, said
thay the Stat. 1 &2 P. & M, c.8, as to devises to spiritual corporn-
tions, extended to Trinity, Ounbridge, because it was principally
intended for the study of divinity.
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through the Lord President of the Council. There
is a doubt whether Oxford and Cambridgg have
visitors, The university calendars name none. The
report of the Oxford Commission ((1852) sets forth
opinions of Lord Campbell and others that in 1836
they considered the Crown visitor of Oxford (4).
The Order in Council in Brntley's Cuse in 1718
makes the Crown visitor of hoth universities (7).
The matter must he considered doubtful, and in
emodern times the recommendations of commissions
are “only of binding force where they have been
clothed With the sanction of the legislature. The
question of the existence of a visitor is important
from the point of view of procedure. In one of the
Bentley Cuses, in 1723, o mandamus issued to the
Vice-Cluncellor of Cambridge, hecause the university
made no return of a visitor (4).

The Crownu cannot deprive the universitios any
more than other corporations of any right attaching
by charter or prescription, or grant new charters
or imposc fresh statutes without their voluntary
acceptance. But much of the difference hetween
medieval and modern organisation is of home growth,
independent of visitations, and with little interference
by Crown or Parlisment. It was in this way that
the divisions into nations hecame obsolete at Oxford
and Cambridge(l). At one time it scems to have

(h) App. D-’ 54.

(i) App. (., 40,

(®) E.v. Cambridge University, 2 Btrange, 1167,

(&) The reason for pations wes no doubt; the univemality of the
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been almost a condition of the existence of a
univessity. At Bologna the Universitas Citramonta-
nogum and Universitas Ultramontanorum were each
divided into navions, making sixteen in all. Paris
had the French, Pieard, Norman, and English.
Scotland still has them. Oxford and Cambridge
were divided into North (Borealis) and South
(Australes).  Scotsmen ranked as  Northerners,
Welshmen and [rishmen as Southerncrs.  Con-
tinual struggles Letween the nations led to savere
peoalties being denounced aguinst breaches of the
peace and to the incorporation into the oath taken
by the M.A. on his nception that he would not
foster disturbances betweon the wvations. The
division into nations is now represented by a faint
survival in the two proctors, originally represen-
tatives of north and south. Jealousy between the
nations led to frequent disscnsions in the election
to fellowships, for what was north and what was
south was not always casy to determine, Worcester-
shire especially being debateable ground.  The
jealousy of the universities felt by the citizens
culminated in the famous outbreak of St. Scholastica’s
Day, 10 Feb, 1853, and the preponderance of the
universities has only rocently been diminished by
legislation (m). It was only in 1825 that the last

university systema, It was o studinm generale, and birde of a feather
would flotk together.

(m) 2 Rashdall, 408; Aeta of the Privy Couneil, 1571—1875 (for
the history of the fine levied on the City); W. H. Turner, Records of
the Oity of Oxford (1880); Prof. Thorold Rogers, Oxford City Docu-
munts (1891).

w.U. D
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relics of the penance of the City of Oxford dis-
appeared (n). Many clauscs in favour of the’town
will be found in the Cambridge Award Act, 1866
(19 & 20 Vict, c. xvii), A recent Oxford Act is
22 & 23 Viet., ¢. 19, relieving the mayor or any other
municipal officer of Oxford from taking the oath up
to that time required under a charter of 1248 for
the conservation of the liberties of the university.

Oxford and Cuambridge only have been dealt
withy as visitation of the modern universities is
of no historic intcrest. The supposed classical uni-
versity at Cricklade (Grecklade), and the medical
one at Lechlade (Leuchlade), are purely mythical-
Ipswich, Stamford, and Cromwell's Durham left no
traces,

() The Colleges

Visitation of colleges rests on common law as
far as it is not affected by statutes of the realm (o)
or of colleges (p). At common law “ all eleemosynary
corporations who are to reccive the charity of the
founder have visitors, if they are ccclesiastical corpo-
rations ; and if a particular visitor is not provided
by the founder, then the ordinary of the place is

{n) Cambridge had itr 84, Scholastica mnassacre in 1581, at the
time of the peasnnt rsing, when muny of the charters were burped.
Paris aflords the usual parallel, There wag o great rioh in 1800, and
tho municipality was severely punished.

(©) E.g., 20 and 21 Vict., c. 20, as to Queen’s.

() As at Worcestor, where the old composite visitor (the Bishops
of Oxford and Worcoeter sund the Vice-Chancellor) was replaced by the
Lord Chancellor.
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vigitor : if they are lay corporations, the founder
and his heirs are perpetual vigitors " (7). The right
df visitation i§ in law an incorporeal hereditament.
The visitatorial power is a necessary incident of an
eleemosynary corporation (r), which a college is («).
* It is,” says Mr. Justice Story, *“ s power to correct
abuses and to enforce due observance of the statutes
of the charity, hut not a power to revoke the gifts,
to change uses, or to divest vights ” (?). The courts
do not take judicial notice that a college has a visitor,
the fact must bo proved. The chiel duvies of the
visitor of a college at present are confirmation of
the head, interpretation of the statutes, and to act
88 a court of appeal on application by a member,
or one claiming to be a member, of the foundation. ()
His power of expulsion or deprivation, though still
competent, has been little exercised in modern times.
ITis power of appointment of & head on lapse frequently
found in old statutes, scldom or never exists now.

(g) R.v. Blythe [1698], 5 Mod. 404. In canon law the visitator
was always ap occlesinstical person. The nearest approach to the
modern law will be found in Decrotals, iii, 35, 8.

(») Appleford's Case [1672], 1 Mod. 83, where a mandamus to
restore a fellow of New Colloge, who had been deprived by the visitor,
was refused.

{s) ¥ Fellows of colloges in the universities are in one sense the
recipients of alms, bacause they receive funds which ongma.ﬂy were of
an eleemosynary character,” Lord Coleridge, C.J., in Harrison v,
Oarter, [1878] 9 0. P. D,, 86.

() Allew v. MeKeun [1838] 2 Sumner (U.8.) 276.

(«) He may even confirm the election of the candidate with the
minority of votes, as where the Earl of Pembroke confirmed the
clection of Dr, Wynue, at Jesus, Oxford, in 1712. This proceeding
wos porhaps suggosted by the postulatio of Canon Law, Deorctals,
i, 8
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Though colleges are charities, they are exempt t:rom
the control of the Charity Commission. The fact
that Dishops are so often wvisitors iquperhaps doe
partly to the convenience of creating a igher sanetion
by adding ecclesiastical to visitatorial authority, partly
to the original position of some of the older colleges
as quasi-ecclesiastical corporations. At present they
arc lay corporations though every member be in holy
ogders (z). The only college which is to any extent
an ecclesiastical corporation is Christ Charch (y), where
the dean afd chapter share the government with the
students (z). Possibly the Crown is visitor of Christ
Church as supreme ordinary of the realm, as well as
by virtue of being founder. In case of disability
by infancy, lunacy (a), or otherwise of the visitor,
or heir of the visitor appointed by the founder, or
where the founder has appointed no visitor, or has
only appuinted a visitor to part of the foundation,
or there iy a failure of heirs of the founder (b}, or

(x) Welch v. Hall [1675), 3 Keble, 548,

() Fisher v. Dean of Christ Chureh, sbove, For preseription for
dincharge from iithe, o college may claim a8 & spiritual corporation
whore it is olience of abboy lands, Bowles v. Atkina [l6e8], 2
Keble, 24,

(=) The anomalous position of Christ Church has led to the
frogquent asserlion in Acis of Parhament (eg., 21 & 22 Viet,, o, 44,
£, 81), that Christ Church is for the purposes of the particulur Act to
bo deemed a colloge. In somo Aotu (e.g., 81 & 22 Vict., ¢. 94), it 1a
provided that for ihe purposce of the Act the words  pecleniagtieal
corporation " aro not to include Christ Cburch, This evidently shows
that without such express exeoption it might be considared to be auch
& corporation.

(@) 4.-G. v, Dicie [1807], 18 Ves, 618,

() Asin the case of St. Catharine's, Oambridge, affer the fallure
of heirs of Wodelarke, the founder, R, v. 84, Catharine's Collags [1701],
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the Crown is founder, the right of visitation is in
the Crown, and is exercised by delegation through the
Lord Chancellor(c¢). The Crown may confer the
visitation as adranchise on a subject. It is a disputed
point whether the Crown can confer inheritance
of a visitation, but the better opinion is that it can.
When the visitor has hecn elected head, and so visitor
and visited combinc in the same person (), the King's
Bench visits during the temporary combination. The
mode of bringing a cnse hefore the Lord Chapeeldor
is by petition, not by information(e). By s 17
of the Judicature Act, 1873, it was cnacted that
there should not be transferred to the High Court
of Justice any jurindiction erercised by the Lord
Chancellor in right of or on behalf of His Majesty as
visitor of any college. 1t should be noticed that no
technical words are neccssary for the creation of a
.visitor. In the case of (lare the appointment of the
Chancellor as visitor was gathered by the Court from
the interpretation of the statutes (f).

4 T, R. 288, The same thing happenod at Trinity Hall, Ex parte
Wrangham, below.

() Where the visitor is visitor of a part, the Crown only visits the
residue, But new foundations gonerally fall under the old visitor.
(Jommings’ Oase [1899], 5 Mod. 422) In the case of n hospital
the law is difforent, In the event of siunlar incapacities and defaults
the ordinary visits, 2 Inst., 725.

(@) This happened in tho oase of the College of Manchester,
R, v, Bishop of Chester [1727], 2 Str. 727. 14 is only postically and
not legally true that & wan may bo himgelf the judge and counsel and

the prizoner at the bar.

{8) R. v, 8t. Catharine's College.

(/) Even if no visltatorlal authority be expressly given by the

the visitor has it as incident to his oftice. R. v. Warden of
AL Souds {1682], 1. Jones, 176; Ex partc Wrangham [1795], 2 Ves,
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Decisions of visitors seldom occur in the ordinary
law reports. Muny of them turned on tenur$ of
fellowships and on the meaning to he given {p
“founder’s kin,” of which the mbst important
example is Spencer v. All Souls College (see below).
Another All Souls cnse was TWatson v. All Souls
College (9). Oue of great interest is Er parte
Moorsom, Appendix. The latest reported case soems
to be one in 1866, where the Lord Chancellor, sitting
a visjtor, sanctioned the appropriation of part of the
revenue of Christ Church in aid of the stipend of the
Regius Professor of (reck (k). In the histories of
the various colleges there are continual allusions to
appeals to the visitors, and there also exist pamphlets
on certain cases which cxcited interest at the time (2).

A glance at the names of the visitors as they

@ e mt s s e

Jun, 609, was before the Tord Chancellor as viator of Trinity Hall ;
and Davions’ Case 1772, Cowp. 319, before him pe visitor of
university, sy dddegate of the Crown.,

(9) (1864}, 11 1. T. Lep, 166,  The roport of the Coramission,
320, mentions n drcwion of Aichiishop Cornwallisin 1777, Founder's
kin may still be of occawonal unpmiance, as at 8t John's, Oxford,
and Hertford. Jowus, Onford, and several others still have olose
fellowshups and acholarships. Dven the university may have fonnder’s
Jan scholarshiph, a2 the baune scholarships at Oxford and Oambridge,
founded quite recently. The nmue of the Justinian Bracebridge
Exhibitrons for founder’s hin ot Onford 15 not Likoly to be forgobben,
with its humorous comlunation of the Iaw and the stage.

() L. RR., 1 Ch, (26

(v) Beo, for mstance, the Procecdings of Corpus Christi College in
the casc of Francws Ayscough vindicated (1730).  He was o probationer
fellow whom the college refused to elect actunl fellow., The vigitor
reversed the decision of the college. The procesdings are described In
T. Fowler, Histors of Corpus Christi College, 478. In the same
college lately one of the votes for the elestion of & President was thaf
of an ux-fellow who had not hoen re-clected ab tho proper date. The
visitor held ihut the vote way good, the ro-electionp being retrospective,
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appear in the university calendars gives some
interdsting results. The Crown is the most frequent
visitor, not only of royal foundations but of others,
such as Univetsity and St. Catharine’s, where the
Crown has assumed the ofticc by lapse of founders’
heirs or otherwise (£). 1In the case of 8t. Catharine’s
Robert Wodelarke, the founder, appointed himself
the first master. Ile was also at the same time
Provost of King's, a duplication of offices which
seems unique. The Bishop of Winchester is vjsit8r
of five colleges at Oxford, the Bishop of Ely of four
at Cambridge, originally no doubt as ordinaries. The
only college which has for visitor the descendant of
the founder is Sidney, of which Tord de L'Isle and
Dudley is visitor. Jesus, Oxford, has the Earls of
Pembroke for hereditary visitors (). Balliol has
the unique privilege of clectiug its own visitor.
Of Magdalene the possessor of Audley End for the
time being is visitor and appuints the head (m).
Up to 1857 Queen’s had one visitor for general
purposes and another for the Michel foundation ().

(%) 1t i also visitor of Corpus, Cambridge, in extraordinery casos,
but the interpretative authority under tho new statutes is a board
consaigting of the Vico-Chancellor and two Regius Professors,

(?) The third Earl of Pembroke was not the founder, but was
Chanoellor at the time of tho foundation.

{m) This right is preserved by the Act of 1877 until cedod by deed
under seal by ihe possessor of Audley Hnd.

(n} By 20 & 21 Vick., o, 5, the Archbishop of York became visitor
for the whole foundation. 1n Bentley's time Trinity, Canbridge, had
both & general and a special visitor, Whether a visitor be general or
spacial is determinable by the Chancery Division on information,
A6 v, Brown's Hogpital [1849], 19 L. J. Eq. 78,
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In some colleges, such as Clare (o), Christ’s, Emmanuel,
and formerly Worcester, the office is composite ‘or in
sommission, the number being usually threc. In sueh
» case a majority would probably Be sufficient for
decision, on the analogy of the majority of the members
of a corporation under 33 Hen. VIII, c. 27 (p). The
same Act wasg interpreted to give the head of a
college in an clection a negative but not a casting
vole, uuless the stalutes provide otherwise (¢). The
dueson who is visitor is in a disputed case to be
tried by a,jury, not in the Chancellor’s Court, and
pot by the High C‘ourt mercly on atlidavit. In the
cage of University, the King’s Bench in 1726 on a
disputed election to the Mastership, declared it to
be a royal foundation and its visitor to be the
Crown (»). This decision was recited in the college
statutes of 1736, probably a solitary instance of the
incorporation of 4 decision iu statutes. The question
whether the Archbishop of Canterbury eor of York
was visitor of Qucen’s (Quenhalle) was settled by
Parliament in 1412 (s).

(0) The visitor is remarkable, the Chancellor and two persons
appointed by grace of the Henate.

(p) The canonical mimjority before the Act was two-thinds (4.-G. v.
Davy {17417, 2 Atk. 212). In some cases, provision as to & majority
is made by charter or statato.

(g) B. v. Blythc [1680], 6 Mod. 404, As a consequence he is
bound, although he bo in the minority, to aflix the eorporate seal to &
lease (R. v. Wandham [1798], Cowp. 877), or the presentation 4o an
advowson (R. v. Kendall [1841], 1 Q. B. 886). 'Whether his conour-
rence is necessary for the election of a fellow depends on tho siatntes.
It waa held that it was &t Queens', that it was notat Olare and Cadus.
(Be Queens® College |1828], b Russ. 84.)

{r) Previously the university had been visitor.
(o) Griffiths, 8.



VISITATION 41

The importance of the visitor is still considerable,
and hhs been little affected by recent legislation. In
maqgt cases of action taken by a college with regard
to any of its members on the foundation or claiming
to be on the foundation (¢), an appeal to the visitor
is & condition precedent to proceedings at law or in
equity. Even after appenl, since the visitor is in a
judicial position (u), the courts will not interfere un-
leas on proof of his declining jurisdiction, or on some
ground which avoids his decision allogether, sucH
us assuming jurisdiction, breach of trust, deuling
with a trust estate (#), or acting from interested or
corrupt motives (y), or in broach of elementary
principles of justice, such as deciding on an ez parte
statement. In such cases, mandamus or prohihition
will be according to circumstances, and appurently
an action if he act without jurisdiction. Tn one of
the Bentley cases, in 1723, Mr. Justice Fortescuo
relied on an extremely early precedent in support
of the view of audi alteram partem as part of the
vigitor’s duty. ¢“God himself,” said the learned
judge, “did not pass sentence on Adam before the
latter was called upon for his defence. ‘Adam,
says God, ‘where art thou? Ilast thou caten of

(f) This is put in to cover the decision in R. v, ITertford College

ow).

(%) His jurisdiction s & forum domestiowm, but still a forum.

{®) Green v. Ruthorforth [1760], the case of a devise of a rectory
to B8, John's, Cambridge, in trust for the senior fellow.

@) Bes Whiston v, Doan of Rochester [1849], 7 Hure, 632, R. v.
Dean of Rochester [1851],17 Q. B, 1. The alleged interest of the
visitor (the Blshop) was that he had connived ot misappropristion of
oathedrel revenues by the Dean and Chapter.
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the tree whereof I commanded that thou shouldest
not cat?’ And the same question waz put t6 Eve
also” (2). An example of the working of the remgdy
by mandamus is the issue of the writ to the visitor
of Peterhousc in 1788, enjoining him to proceed to
the clection of a master owing to the failure of the
fellows to elect(a). A mandamus does not lie to
a visitor to reverse his own decision (b), or to a
college to rtestore a fellow after deprivation by the
#igitpr (¢) or his commissary (d). 1In the absence of
any of the grounds above mentioned, the decision of
the visitor is conclusive and is a judgment in 7em,
whether as to a question of law or a question of
fact(¢). He is not bound to wait for an application,
but may act mewro mote in a proper case. He cannot
be judge in his own cause unless such power be
specially given him (/). In deciding an appeal he
may properly take into consideration long and un-
disturbed possession of an office (7). An example

(8) R. v. Chanccllor of Cambridge,1 Str. 568, Tho prineiple is
iltlustrated by numcrous other decisions. A good modem inetance ie
Wood v. Wood [1874], L. Ii.. 9 Ex. 190.

(a) R. v, Bishop of Ky, 2 P, L. 200,

(8) A.-G. v. Btephens {1737], 1 Atk. 858,

{c} Parkinsow's Caxe |1689|, Carth. 92, a Lincoln College oase, tho
Court holding that a fellow holds his fellowship on the implied con-
dition of submussion to the visitor.

(7) The visitor seems to have u goneral right of visiting by com-
wission. In some colleges this was oxpressly provided by the
founder.

(#) As a matter of practice in modern times the visitor usually
acts on logul advice if the question be at all an importent one.

(f) B. v. Bishop of Ely, above, where held that stalutory powsr
to nominate o head on lapse docs not constitute him s judge in his
own cause.

{9) Be Downing Collegs {1837}, 2 Myl. & Cr, 648,
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of the smaller questions which he may have to
decide "is whether a non-resident fellow may let his
rooxgs ().

No appeal lis from the visitor unless he visits
gua ordinary, when aun appeal lies to the (rown in
Chancery (¢!). In the words of lLord Camden, visita-
tion “is a despotism uncontrolled and without appeal,
the only one of the kind existing in this kingdom” (£).
But the courts, as in the [ ierhouse Case, will take
care that he acts within any limitations contaiped®
in the statutes. Members or members clegt of the
college not claiming to be present or future founda-
tioners have no right of appeal. 1{ the college accept
them, they are in the position of “mere boarders”
(to use Lord Apsley's phrase), and their position
ig little better than that of tenants-at-will (). At
onc time it was thought that only actual members
of the foundation had the rights of appeal (m). But
it is now settled that anyone claiming to be fellow,
scholar, or otherwise on the foundation had the

() A.-G. v. Stephens, above.

() This is tantamount to saymg that no appeal is now competent,
for probably no visitor now acts qua ordinary.

&) Grant, 534.

() Exparte Wrangham [1795], 2 Vos. Jun. 617, ar to a fellow-
commoner; Davison's Case [L772], Cowp. 810, u petition to Lord
Apaley, L.C., aa visitor of University to restore an expolled comuoner,
on the ground that he had been expelled by a minority of the follows ;
K. v. Grundon |1775), Cowp. 815, a caxe of expulsion of a commeoner
from University. This is but an example ot the rule thut a visitor's
powep exigts only between member and member, and betweon member
and swnger.

{m) The authority gensrally cited wos R, v, 8. Jokn's College,
Ozford [1698], Holt, 437,
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right(n). A sentence of cxpulsion by the college,
from which no appcal has been made, is contlusive,
and is in the nature of a judgment #n rem detegmin-
ing the status of the person affected (0). It is a
question whether & visitor can examine witnesscs
on oath(p). He cannot, apart from atatute, compel
the attendance of witnesses. No precise mode of
procedurc is necessary, us long as substantial justice
is done and opportunity given, generally by citation,
'toeall parties interested to be heard (¢). He cannot
force a gollege to use the common seal. He has a
right to use the college hall or chapel, and exclusion
by the college does not render the visitation in-
cffectual (r). He may adjourn his quasi-court from
time to time(\), and may award costs between
parties (¢), and charge his own on the college, such
costs being liable to taxation (u).

It is doubtful whether a power to interpret
statutes, when conferred on a particular person,
constitutes him visitor. Probably not, as the pro-
vision in the Act of 1877, that the Chancellor of

(n) B, v. Hertford College [1878], 8 Q. B. D. 698. In this onse
Lord Coleridge ponts out. afi p. 708, that the S8¢t, John's Oass i8 DO
aathority at oll, for there a defimte private right of property in the
Mayor of Bristol had been interfered with by the college.

(0) K. v. Grundon.

(p) 1L was done in Phillips v. Bury, below, p. 122,

(g) Bummaric svmpherter et de plano sine streprtw aul Jigurs
Judven, Com. Dig, Vuator, B.

() Phullaps v. Bury, below.

(8) Lo Dean of York [1841], 2 Q. B. 89,

(f) Quecns’ College Oase [1520], Iao. 47. But he doss not always
do to, Costs were not awarded m Hz parte Mooraom, ap)

(%) 4.G. v, Dean of Ohrist Churoh [1631], Jao, 487,



VISITATION 4

Cambridge is the interpreter of university statutes
made under the Act, does not constitute him visitor
of thee university. In college statutes it is generally
provided that he'is the sole interpretative authority
where any doubt arises as to the meaning of a
statute (#). He need not necessarily give u decision
on the meriis : he may hold that the appeal comes
too late (y). The visitor gua visitor, cven when
the Crown, appears to have no right to inspeet
the books of a university (¢). Whether he wanld’
have a right as such to inspect the bookp of the
college vigited by bim, does not seem to have been
decided. A college, besides being subject to visitation,
may itself be visitor of a school (a). The visitatorial
authority of the Crown does not supersede the
jurisdietion of the Chancery Division or prevent
it from exercising its functions in respect of an
existing trust (). The same result would follow «

(z) Before the firet commission, as the report statos, he sometimes
relieved himself of difficulty by cxplaining away the statute or
alatuted.

(y} B. v. Bishop of Lincoln, |1785], 2 T. R. 858n., opposition to
election of Dr. ¥orner as Rector of Lincoln,

(%) R. v, Purnall, [1748], 1 W, BL 87,

(#) As Cafus of the Cambridge Free School. See Drotfector v.
Orayford, [16568), Btyle, 457. Bo may the head of a college, as the
Warden of All Souls of Berkhampstead, See Ex purie Berkhampetoad
Free Schoal, [1818), 2 V. & B. 184, A colloge may also be incor-
porated ns the governors of a school. Boe A.-G. v. Brazenoss Collage,
{1884}, 2 C. & F'. 295, where it appeared that al that date tho vollege
had been incorporated after its foundation ar “The (tovernors of
Middleton School, Lancashire,”

ars v, Rivas, [1860], 28 Beav. 288. The caso of 4..@, v,
Magdalen Oolloge, (16471, 10 Beav. 402, fllustvates this point. The
Meawber of the Rolls declined to interfere, on an allegation of Magdalen
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Sortiort where the visitor is a subject. If a charity
be founded by a subject and no visitor be appointed,
and the Crown then by charter incorporate govesnors
and authorise them to make rule#, the Court will
interfere and direct a scheme if the existing rules do
not carry into effect the views of the founder {¢).
In the case of a college, the same result seems to
follow by the rubmission of new statutes to the Crown
in Council. In the old statutes of Exeter and some
“other colleges u quinquennial visitation was provided.
Periodical visitations at stated intervals were recom-
mended by the Report of the Cambridge Commisgion
(1852) ; but this recommendation does not appear
to have been carried out. As a rule, the wvisitor
gives reasonable notice of an official visit, though he
seems—apart from statute—in no way bound to do
8o (d). There may be titular visitors of non-corporate
bodies, ns of the Obscrvatory and the Ashmolean
Museum at Oxford.

College School of brosch of duty by the collage, as it was matter for
inquiry by thoe wisitor, there being no evidence of o trust.

(6) A.-G. v. Dedham School {1857/, 28 Boav. 850,

(@) Yor the whole law of viantors, J. I. Donpler's statement
appended to the Xeport of the Oxford Commission (1852), is one of
the best sources. Older sources sre A, J. Stephens, Statutey relating
to Ecclesmstical and Eleemonynary Institutions (1845) ; Grant, 529;
Tudor, Charitable Trusts, and various digests and abridgements, such
a8 those of Comyn and Viner.



CHAPTER III

GOVERNMENT

Tae government of Oxford and Cambridge mainlj
depends on the three great constitutional Acts, the
Oxford University Act, 1854 (17 & 18 Viet, c.
81), the Cambridge University Act, 1856 (19 & 20
Vict., ¢. 88), and the Universities of Oxford and
Cambridge Act, 1877 (40 & 41 Vict., . 48). Other
Acts of smaller importance will be noticed in their
proper places. The constitutivn of the universities
before the reforms of 1854 and 1856 will be found
in the respective reports of the commissions pub-
lished in 1852. Legislation has done little to affect
the position of the Chancellor and Vice-Chancellor as
the official and the acting head of the university
respectively. The Chancellor appears to be first
named in 1230, the Vice-Chancellor (a) in 1450.
The latter is nominated by the Chancellor at Oxford,
by the Council of the Scnate at Cambridge. The

(a) Pice-Oancellarine wos originally the oquivalent of nofarivs,
Du Cange, sv. Before 1450 the senior member of the Faculty of
Theology was in case of absence of the Chancellor or vacancy of the
offico Canoellarius natus, In the Oxford statutes the Vice-Chaneollor
s aluo called Commissarius Gemeralis and Looww-fenens, and in
some charters Prosancellarius,

L



48 UNIVERSITY LAW

Chancellor has been elected by Convocation since
1868. At Cambridge votes by proxy are admitted.
The Chancellor neced not be a member of the
university. Well-known examples ,0f non-members
were Prince Albert and the Duke of Wellington.
The Act of 1854 replaced the Hcebdomadal Board
(established by Laud, and consisting entirely of heads
of houses) by the Hebdomadal Council, but left
Jonvocation almost nualtered. It also constituted
thee Congregation of the University (), consisting
of certaiy university officials and resident members
of Convocation(¢). The Hebdomadal Council (so
called from its meeting once a week) is composed
partly of ex officia, purtly of elected members, the
Chanecellor, or in his absenee the Vice-Chancellor or
his deputy, being chairman. It has the initiative in
university legislation. Congregation can amend,
confirm, or reject the Council’s ymojets de loi, Convo-
cation only coufirm or reject. The Act of 1856
substituted the Council of the Senate for the Caput
Senatus, but did not affect the Senate. The Oxford
Convocation and the Cambridge Senate are nearly
synonymous, both consisting of graduates of at least
the degree of M.A., whose names are on the books of
the university. The Act of 1877, s. 12, provided for

(b) This body is to be distinguished from the Ancient House of
Congrogation, which now exists only for the purpose of
degrecs. The Cambridge Sonuto assembled for the purpose of business
is called Congregation.

{¢) The residence must be actual and nobt merely sonstrustive, as
by keeping rooms in college by a fellow who was incambent of
oqon}:;txzﬂl)iﬂng (B. v. Vice-Ohancellor of Ouford {1972}, L. R., 7



GOVERNMENT . P

the making by the Commissioners named in the Act,
*in the interests of education, religion, learning, and
research,” of statutes for the universities and colleges,
and for altcrinf and repealing statutes, with an
exception in favour of trusts, conditions, and
directions made more than fifty years before the
passing of the Act(d). The object of the statutes is
set forth in sects. 16—18, and affects the universities,
the colleges, and the relation of the universities to
the colleges. Under the authority of the A
new statutes for the universitics and colleges werc
framed. Having been submitted to Parliament and
approved by order in council, these have super-
seded most of the previous college statutes (¢). Any
proposed rcpeal or amendment of statutes made
by the commissioners must be submitted to Parlia-
ment for forty days and be approved by order in
council. This is by the Acts of 1854 and 1856. In
the case of the universities a good deal of the old
university legislation remains, especially of the
Laudian statutes at Oxford. The university statutes
deal with the professors and readers, the board of
faculties (f), and the finances and accounts of the

(®) I may be doubtful whether the observance of *ihe main
design of the founder” onjoined by sect. 14 has been in all cases

{e) Exoepi at Lincoln. See p. 14,

{f) Bulaeus defines faowltms as corpus ef sodalitium plurium
magisbrorum cerias alicus disciplinae addietorum, 1 Hist, Univ. Paria,
951. 'The word corpus seems to imply that ho vogarded the faculty
48 & oorporation, which ib wes at Paris and is in Sootland. Apart

from this the definition meets the ocase of the faculty in an English
university.

w‘
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universities and colleges. The Act of 1877 consti-
tutes the Chancellor of Cambridge (but for some
reason not of Oxford) the court of construction of
university statutcs. College statutey framed under
the Act deal with the internal economy of the col-
leges. They have as a general rule removed all clerical
restrictions from headships (9) and fellowships (%),
have divided fellowships into ofticial and prize,
the latter being held for a limited period, generally
stvep years, aud have thrown open many scholarships
and exhibitions previously closed to particular schools
or locahtlcs() By s 54 of the same Act where
s statutc made by the commissioners for a college
affects the university, it is not suhjeet to alteration
without the consent of the tuniversity. Such consent
was given by the university in 1908 to an amend-
ment of the statutes of All Souls, approved by order

(9) Excopt Christ Church and DPembroke, Oxford, and 8t.
Catharinc’s, Cambridge.

(b It seems from an old casc, Moseley v. Warburton [1697], 1
1d. Raym., that a fellow of a college i» not & beneficed clerk, though
he is bound to be in holy orders.

(©) Founders’ kin fellowships were mostly abolished wnder the
powers of the Acts of 1854 and 1656. 1n modern timos questions
upon them rarely armse. Probably the latest is A.-G. v. Sidmoy
College, 1809, below. The Fereduy fellowships at 8t. John's, Oxford,
still givo a prefurcnce to founder’s kin, Ior the All Souls ceses
sce p. 38, and for the Beverley fellowship, p. 128, Josus, Oxford,
and other colleges still have fellowships and scholarships to whdsh
persons born in o particulsr district or educated at particular schools
have a preforence. ¥or a bequest to any undergraduate of the namo
of Ooleman, see Coleman v. Benet College [1678], Finch, 80, Ii »
person goes to reside in a place temporarily, no as to give his son a
preference, the gualification iy good, Ktherington v. Wilson [1875],
1 Ch. D. 180. For & recent oxample of a declsion close

exhibitions—the Careswell exhibition at Christ Church, see 4..@. v.
Dean of Christ Clwrch [1894], 8 Ch. 524,
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in council. In regard to an alteration in the St.
John's statutes as to tenure of fellowships the univer-
sity took no action in 1909. A fair idea of the
scope of the sthtutes may he obtained by taking
as an example those of Merton. The preamble gives
a succinct history of the college. Then follow
clauses dealing with the constitution of the college,
the warden, fellows, postmasters (), and exhibi-
tioners, the officers of the college, administration,
tuition, pensions, contributions to the univerdity,
marriage of fellows (/), disposition of * revenue,
accounts, and the visitor.

Among numerous other Acts dealing with govern-
ment and constitution may be meontioned the
following. The tendency of modern imperial and
universal legislation has been to abolish oaths and
substitute declarations, cspecially the declaration
of fidelity by inceptors. The power depends largely
on § & 6 Will. IV, c. 62,5 8. Quite a formidable
amount of oaths, even surpassing those demanded
in the Roman system, werce required in carly times,
and some survived down to little more than half
a century ago (#). The oaths of allegiance, supremacy
and abjuration, have been already mentioned. But
there were many others, and ncarly every college

(¥} A postmaster—said to be n corruption of porfionisfa —eorre-
sponds ta & scholar. Magdalen calls it« scholars ** demies.”

{) Muarriage is not now regarded in the smmno hght as 1t was by
the University of Vienna. Kink in his history of the wmiversity
(1864) records sn ontry in the register of & graduate who uzorem duxit
versus ip dementiam.

{m) Boo the index o Anstey.
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had its own special oaths. At Oxford every M.A,
had to swear to refuse consent to the reconciliation
of Henry Symeon (1) and to recognition of lecturing
at Stamford, to which therc had lmsen a secession
in 1383 (¢). Both these oaths existed up to 1827,
From 1423 tu 1564 Oxford graduates took an oath
against the doctrine of tithe promulgated by the
Pranciscan W. Russcll (»). The matriculation oath
was abolished at Oxford in 1854, the matriculation
and®degree oath at Cambridge in 1856. The oaths
required at Magdalen were described in the Report
of the Commission as being “of elaborate length
and awful solemnity.” At Lipcoln there was an
oath against heresy. A commonly ‘occurring oath
binding fellows not to disclose any matter relating
to the college and to resist any change was made
lllegal by the Acts of 1854 and 1856. In the case
of refusal tn take the proper oaths, a mandamus
{lay to the head to remnove the recusant, the recusant
'being made a party (¢). The election of a President
of Queens’ was held not void because he took

(n) The history of this scems unknown. (Lyto, 214.)
{0) 2 Rashdall, 688, For a similar oath ai Bologma, see 1 Rashdall,
172, Btwuford disappointod the hopes of the nuthor of the lines~—

Doctrinae studium quod nune viget ad Vada Boum
Ante finem saecly cclebrabitur ad Vada Sawi.

The main authority on the Stamford secession is R. Peck, doademia
Tertra Anglicana, (L727).

(2) Little, 86. An oath was tuken by every person borrowing &
book frotn Duke Humphrey's library. 1n one case in 1448 the
Principal of White Hall made oath that he was not a Socot, he baving
been falucly defamed as such (Austiey, 587),

@) B.v. 8t. John's Colloge, Ozford (1898], 4 Mod, 260,
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the necessary oaths hefore subscribing the declaration
under the Act of Uniformity at that time enforced (r).
Dispensation from all or some of these oaths was
frequently grafited, in spite of an oath against
applying for dispensation frequently occurring in
college stututes. It was granted sometimes by the
Crown, sometimes by Convocation, sometimes by
the visitor, the last by a curious excess of authority,
a3 one of his muin duties is to see that the statutps
are observed. In an intoresting essay BiShop
Fleotwood discusses, from the point of view of ethics,
whether a fellow, swearing under stututes framed
between 1440 and 1460 that he had no estate of
inheritance of the value of five pounds a year,
would be entitled to take into arcount the difierence
in the value of money. The bishop thinks that he
would be(s). In one cuse refusul of an oath
tendered was treason. This was by 28 Hen. VIII,
¢. 10 (repealed in Mary’s reign), enforcing an oath
of abjuration of the Pope.

By 18 Eliz,, c¢. 29 (¢), the universities then
existing were incorporated under the official titles
of “The Chancellor, Masters and Scholars of the
University of Oxford,” and the same of Cambridge,
with common s&cals and a right to suc and be sued
in their corporate names (u). 31 Eliz, c. 6, provided

(r) Re Queens' College [1887], Jac. 1.

(s) Ohromsoon Pretiosum (1745).

() Called by Bir E. Coke, “a blessod Act.”

() Tt should bo moticed that the offieial title is sornctimes
abbreviated in subsequent Acts. In 8 Jao. 1, o. G, and 18 Aone, o. 18,
it ia “ Tho Chancellor and Scholars.”
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for the reformation of abuses and corrupt practices
in the election of fellows, and for the reading of the
Act at such elections. The Act is sometimes read
on these occesions; but for the mo#t part it seems
to have tacitly fallen into desuctude. By 13 & 14
Viet., c. 98, deans of cathedrals, except the dean
of Christ Church, cannoy be heads of colleges. The
Oxford City Council, the (‘ambridge Town Council
and Watch Committee, the Education (‘ommittee,
and the Guardians of the Poor, are subject to special
legislation under which {he university is represented
on those hodies. The main Acts are the Oxford
Police Act, 1881, Local Government Order of
1889, the Cambridge Award Act, 1856, and the
Cambridge University and (‘orporation Act, 1894 ().

(z) Up to 1870 the univeriity and ity police at Oxford wers
indopendent. At present the university police force conalsts of o few
proctors’ servante, the ity policy Leing adiinistered in the usual way
under the Munieipul (orporations Act, 1882, Tho university is repre-
sonted in its managoment by possible nomination of university
meuwbers on the watch connnittee,



CHAPTER 1V
DISCIPLINE

Tar disciplinary powers of the uuiversities expead
over graduates, undergraduates, and non-members,
As to graduates, by the Oxford statutes of 1882,
framed under the powers of the Act of 1877, a
visitatorial board has been constituted consisting of
the Vice-Chiancellor and six other graduates. Tt
has disciplinary authority over professors, readers,
and other university officers, and may deprive,
suspend, or admonish for grave misconduct, neglect
of duties, or wilful disobedicuce of statutes of the
university. There is no similar hourd at (‘ambridge,
but an analogous jurisdiction is exercised ly the
Chancellor, or in his absence by the Vice-Chancellor,
and the Sex Virl (elected by the Senate) for the
trial of graduates(«). Another remedy for offences
committed by graduates is degradation or deprivation
of degrees by the university itself (h). The principal
disciplinary officers over those in statu pupillari sre

(¢) There is an appeal from this body fo the Senate, bub apparently
none from the visitatorial board,

(b) The best-known cases aro those of Bentley in 1718, and of
W. G, Ward, a Fellow of Balliol, during the Tractarian controversy.
11 1808 o M.B. of Caius was deprived of hiz degree by the Sez Viri
affer a sentence of penal servitude (Guardian, 21 Nov. 1806).

55
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the two proctors (¢) and the four pro-proctors, whose
powers are based partly on 81 Hen. VIII, c. 10,
partly on statutes of the universities. The whipping
of old times has long ceased and so have some of the
old offences, such as poaching at Shotover or Wood-
stock. The usual punishments now are fine, * gating,”
rustication, and expulsion (7). For graver offences
the magisterial powers of the Vice-Chancellor would
be invoked. By the Municipal Corporations Act,
1888, the Vice-Chancellor of Cambridge may sit as a
borough justice at Cambhridge. He is also president
of the Court of Discipline (six heads of houses), for
the trial of offences committed by those in staiu
pupilluri,  Regulations for the procedure of the
court may, by Stat. A, ¢. 7, of the university
statutes, be made by the court subject 1o the approval
of the Senate. The Vice-Chancellor may also hold a
court under the Cambridge University and Corpora-
tion Act, 1894. At Oxford the Chancellor and Vice-
Chancellor were by the charter of 14 Ilen, VIII
justices for the City of Oxford and the counties of
Oxford and Berks. In 1886 a new court of

{¢) The original authority of the proctors ineluded, amang other
curious matters, jurisdiction against those who paid thelr tailors more
than the statutory allowance. They had also practically unlimited
powers agamst thosc suspectos qualifercungue. Beo Wood, Fashi
Osonionses, 8.

{d) In one casc it was hold that a man might be expalled from the
universmty without being expelled from his eollege (K. v. Chancsllor of

idge, [1784], 6 T. B. 89). The offence was wniting a pamphlet
sgainst the Established Church, and tho tribunal waa the Viee-
Cbancellor and heads of houses in the Chancellor's Oourt, Ié is
difficult to suppose that this declsion would be followed now, unless in
the case of an unattached student.
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summary jurisdiction was established by the Oxford
University (Justices) Act, 1886 (49 & 50 Vict., e.
81), by which a place may be fixed within the
precincts of thé university where the Chancellor
and his commissary (the Vice-Chancellor), and the
deputy of the latter, may sit as justices for the
counties of Oxford and Berks, and any justice for
Oxford and Berks may sit with him(¢). For the
graver crimes the Court of the High Steward, dating
from 1406, still nominally has jurisdiction to try a
member of the university, graduate or undewgraduate,
for treason, felony, or mayhem. A truc bill must be
found at assizes and removed by certiorari to the
university court, and half the jury must consist of
matriculated persons. The court may now be con-
sidered obsolete. ILven in Blackstone’s time there
had been no trial for over a century. High Stewards
and Deputy High Stewnrds are still appointed by
both universities, but the office is an absolute
sinecure. In one case there is a vicarious responsi-
bility for offences. The Act 28 Geo. ILI, c. 64,
provided for paving and lighting Cambridge- By
sect. 74 of the Act (amended by 34 Geo. II, c. 104,
8. 21), if any matriculated person break or damage

(9) Probably a mandamus would nob lie to review the decialon of a
dlsciplinary authority, It was rofusod to restore a fellow of New
Oollege who bad been deprived as being ‘ guilty of enormous crimes
(Applaford's Cass [1672], 1 Mod. 82). In tho oase of Widdrington, a
fellow of Christ's, who had been deprived es * peccant,” the King's
Bench refused a wrib of restitution. Later he brought an action on
the case agalust the Masber, the matter was referved to certein com-
missioners, he was restored, and the proceedings were * buried in
ohlivion ¥ (Widdringion’s Gave [1668], T, Raym., 81, 68),
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* one of the lamps set up under the powers of the Act,
he is liable to pay for the damage ; if he refuse to do
80, * the tutor of the college of which the offender is
a member shall be answerable for the same.” Some
curiosities arc contained in railway Acts. By 6 & 7
Vict., ¢. x, proctors, pro-proctors, heads of houses, and
the marshal of the university, are to have access to
the Great Western railway station, and the company
are not to convey as a passenger any member of the
untversity under the degree of M.A. when the com-
pany shald be requested by an officer of the university
not to convey him. No such provision occurs in the
London and North Western Company’s Act, but a
gimilar clause is contained in the Acts dealing with
‘ambridge railway station (7 & 8 Vict., e. Ixii, 9 &
10 Vict., ¢. elxxii). In addition to these powers of
the university the colleges have their own modes of
enforcing discipline, so that every undergradnate is
subject to two jurisdictions. If rules of discipline
be reasonable, the courts will not interfere (f).

Of powers of umversity officers in the case of
non-members, the most important are those over
“ common prostitutes and night-walkers,” over places
of amusement, and over citizens. The former class
of power depended at onc time on charter, cspecially
the charter of 1561 giving such jurisdiction over the
town and suburbs of Cambridge and in Barnwell and
Sturbridge, but. has in more modern times been the
subject of imperial legislation. 6 Geo. IV, c. 97,
applies to both universities as to appointment of

{f) Greon v. Patorhouse, Appendix,
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constables. Under this Act the Chancellor and Vice-
Chancellor may appoint constables (g). At Oxford,
any woman of the description mentioned, found
wandering and not giving a satisfactory account of
herself, is to be deemned an idle and disorderly person
within the Vagrant Act, 5 Geo. IV, ¢. 83. The Cam-
bridge University and Corporation Act, 1894 (57 &
58 Vict., ¢ ix), extended to Camlridge the powers
over idle and disorderly persons given by 6 Geo. 1V
c. 97. The latter Aet was passed in consequence®o
& case which occurred in 1891 (k). Tt put an end
to imprisonment of women hy committal by the
Vice-Chancellor on unsworn cvidence not given in
open court. As to amusemeunts, especinlly theatrical
performances, there is u good deal of legislation. It
is remarkable that the universities, once possessing
unusual dramatic privileges, should not only have lost
those privileges hut have hecome subject to special
disabilities (/). In the sixteenth and seventeenth

{g) The proctor’s sonnrtables are not entitled to claim conusance in
an action for trespass, Twrner v. Dates, [1847], 10 Q. B. 202,

(%) B. v, Vice-Chancellor of Cambridge, Appendix, The power of
the univemsity to visit and enter houses of the citizens in search of
suapected persons appears still to exist, but tho lLimits of its exercise
are uncertain,

(¥) Barly statutes were inconsistent. For instance, some college
statutes prohibited énhonesie spectacula, 2 Rashdall, 617. On the
other hand, a statute of Queens’ went as far as to punish with expulsion
any student refusing to act or absenting himself from a performanca.
Ingtances of the drama at the universitios were Still’'s Gammer
Gurton's Needle at Christ’s (1575), Club Law at Clare (1599—1600),
Navcissus at 8f. John’s, Oxford (1602), Daniel’s Queen’s Arcadia ab
Christ Church (1605), and in the heat of political disturbance Cowley's
Guardian, at Trinity, Cembridge (1841). These ara only examples ;
there are mumerous obhers, and thero are frequant allusions in contern
porary literature to the drams in colleges, e.g., in Ben Jonson's
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centuries the universities and Inns of Court were
considered as privileged places not subject to
dramatic censorship. Many well-known dramas were
acted at Oxford and Cambridge, sbmetimes for the
first time. The acting of plays at the universities
seems to have been for the first time forbidden in
1737 by 10 Geo. 11, c. 18, passed immnedistely before
Walpole’s Theatre Act, 10 Geo. 11, ¢. 28, Doth
these Acts are repealed. The Theatres Act, 1843
(6* & 7 Vict, c. 68, s 10), now provides that the
licence of magistrates for a theatre within the pre-
cinets (£) of the universitics of Oxford and Cam-
bridge, or within fourteen miles of the eity of
Oxford or town of Cambridge, should not be in
foree without the congent of the Chancellor or Viee-
Chancellor.  As to (‘aminidge, the Act of 1848 is
repealed, and the powers of the university now
depend on the (ambridge Award Act, 1856, and the
Cambridge University and Corporation Aect, 1894 ({).
By these Acts the proctors may enter any premises
kept or used for public entertainment, or for the sale
of intoxicants. The County Council may revoke any
licence for the public performance of stage plays on
the complaint in writing of the Vice-Chancellor or

Volpone. Even chapals wore not rpared ; it is gaid that in 1664 Queen
Filizabeth was prosont at the porformance of Plautua in the chapel of
King's. In Oharles II's reign the performance of stage plays was
limited to Epiphany (when undergraduates scted in gollege), and o
the Encenis (when o London company acted in the yard of an inn).

(%) A rodius of one and a half miles from Carfax at Oxford; #wo
and a half miles from 8t. Mary's Church at Caxabridge.

() Seo an artiole by Mr. F, H. Cripps-Day on Canbridge university
jurisdiction, Law Magagine and Review, Aug., 1804,
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the Mayor. No occasional public exhibition or per-
formance, whether strictly theatrical or not, other
than performances in theatres which are regulated by
the Act of 1843, shall take place unless with the
consent in writing of the Mayor. The Oxford Police
Act, 1881 (44 & 45 Viet.,, c. xxxix), is in similar
terms, the main difference being that the Viee-
Chancellor has an initind veto, not merely complaint
after a play has appeared. During the long and Christ-
mas vacations the consent in writing of the Mayo»
is sufficient. The last kind of jurisdiction over non-
members is discommoning, ir., forbidding some one,
gonerally a tradesman, from dealing with members
of a university or college. 1t has hecome almost
obsolete at Oxford, but is still in use at Cambridge.
Iv is recognised by the Cambridge Award Aect, 1856.
It seems to be at the diseretion of the authorities,
and in most reported cascs (m) the tradesinan took
uothing by his appeal to the courts. Disciplinary
provisions are contained in the present university
statutes and in many of the college statutes.
Offences against university or college statutes, not
being against the King's peace, cannot he pardoned
by the King.

(m) A university has power to issue o decree, and enforce it hy
discommoning, thut o debt of £5 coutracted by an undergraduato wnust
be reported by tho orediter to the college, Er partc Death [1840], 12
A. and B. 647, Discommoning was admutted as o remedy in Rs
Unévereity of Oaford and Taylor |1841], 1 Q, 1. 952, but & prohibi.
{on imsued to the Duke of Wellington, where a3 Chancellor he had
ordersd payment of costs or arrest in default. Ibis implied in tho

words of the Oxford statuto, xxi, 1, 1, commercic cum soholaribus et
poraonie privilegiatis interdicto,



CHATTER V

EDUCATION

By, the Board of Education Act, 1899, the universities
are entitled to he represcnted on the consultative
committee of the Board of Education, Apart from
this provision, the numerous Education Acts do not
affect the universitics. Special provisions are made
a8 to the authorities charged with the admission to
the medical and legal professions.  The yprivilege of
university graduates of exemption from the bishop’s
licence, and afterwards from admission by the Royal
College of Physicians, was confirmed by 3 Hen. VIII,
¢ 11, and 14 & 15 Hen. VIII, ¢ 5. A letter of
Charles 11, directing the (‘ollege of Physicians not
to admit any one to practise other than graduates of
Oxford and Cambridge, was disregarded as unconsti-
tutional in the argument of a case in the eighteenth
century («). The provisions of the statutes of Henry
VIII must now he read subject to the Medical Aets,
the latest of which is the Medicul Act, 1886, under
which the universitics are represented by one mentber
each on the General Medical Couneil, which is entitled
to secure by inspection the maintenance of a standard

(a) . v. Oollege of Physictana (1707], 7 T. R. 262,
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of efficiency in the medical cxaminations of the uni-
versities (/). As to solicitors, by 28 & 24 Vict., c.
127, and 40 & 41 Vict.,, ¢. 25, a porson who has
taken the dogree of Buchelor of Arts or Bachelor of
Laws may be admitted a solicitor after three years
service as an articled clerk (v), and after four years’
service if he have passed certain university examina-
tions. By 57 Viet,, c. 9, a law degree, or a certificate
of huving passed the examinations necessary for it,
exempts from the intermediatc examination. Call o
the bar does not depend on statute like the admission
of solicitors. Students of the Inns of Clourt are by
the Consolidated Regulations euntitled to keep only
three days a term if they arc members of a uni-
versity, and those who have passed the cxamination
for the B.(LL. degree arc relieved from part of the
examination, as arc also those who have passed any
university degree examination in which Roman law
is a qualifying subject. With regard to lectures,
39 Geo. Ill, c. 6Y, prohibiting the delivery of
lectures in unlicensed premises, did nol, apply to
lectures in the universities. This Act is now re-
pealed, and the matter is reguluted by 5 & 6 Will.
IV, e. 65. The Act forbids the publication of
lectures except by the lecturers or their assigns, but

{) Livences to praotire medicine and surgery are still nominally
compebant to the universities, bub are not granted. Forms will be
faund in the Oxford Statutes, ix, 7, 1

(o) Tt appears from Ewm parte Stewwrt, 11873}, L. R., 7 Exch. 203,
that the degree must have been actunlly teken. 1t is not enough thab
the plerk iz in the same position with regard to university privileges as
if he had taken the degree.
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its provisions do not apply to lectures delivered in
a aniversity or colloge (). The position of a college
lecturer is a little doubtful. The general rule is to
give a term’s notice on either side of termination of
the engagement. But if ome may argue from a
recent cndowed school case, it might possibly not be
necessary on the part of the college. At the same
time it should be noticed that this case proceeds
on statutory authority, the Endowed Schools Act,
2869 (¢). Secverul Acts of Darliament affect pro-
fessorships and scholarships. 18 & 19 Viet., ¢ 86,
provided for the salaries of certain scxentlﬁc pro-
fessors at Oxford. By the Act of 1862, which
empuwered the Viee-Chancellor to make rules of
procedure for his Covurt (25 & 26 Viet, c. 26),
provision was muade a3 to new professorships of
scientific subjects, and as to certain university
scholarships. The original preferenco of founder’s
kin in the election to the Craven scholurships at
Oxford was rcmoved by 23 & 24 Viet, c. 9l
Oxford was empowcred hy 28 & 29 Vict., ¢. 55, to
make statutes us to the Vinerian foundation for the

(d) The plaintifl dolivered irom memory a lesture &b the Working
Men's College. The defendant stiended thelecture and took shorthand
notes, which he published in shorthand in The Phonographic Lecturer.
Kay, J., held that the common law applied and an injunciion was
granted (Nicols v. Pitman, [1684], 26 Ch. D, 874). The later case of
Oawrd v. Sima is seb out in the Appendix.

(¢) Wright v, Marquess of Zetland, L. R, [1908),1 K. B, 8§, The
point of the decwsion was, that no custoin could prevail against a
schowe framied by tho Charity Commissioners. As far o8 regards
masaters in ocndowed schools, the law has now been amended by the

Endowod Sohools (Masters) Act, 1008. Bat the principle of the oase
might poseibly still apply in the oage of & college lacturer.
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teaching and study of law. In both universities up
to 1868 undergraduates were required to be members
of & college or hall. The admission of undergraduates
not members ofsa college or hall was recommendod
as a fit subject for legislation by a committee of the
House of Commons in 1868, but the proposed bill
was never passed, and the admission of unattached
students depends on university and not imperial
statute. Both univermsities provide for the licensing
of private halls or hostels owned by members *of
Convocation. The right of appointment of the head
and other masterships in schools has now been
superseded by schemes framed under the Public
Schools Act, 1868, and the Endowed Schools Act,
1869. Among such rights formerly existing were
those of Christ Church and Trnity, (‘ambridge,
alternately to Westminster, Corpus, Osxford, to
Manchester, St. John’s, Cambridge, to Shrews-
bury (f), and New College to Bedford (g).

An interesting case, perhaps somewhat remotely
connected with university cducation, i3 one which
came before the Court of Avches in 1877. It was
a suit of duplex querela, arising out of the refusal of
the Bishop of Oxford to institute the promovent to
the rectory of Drayton Parslow in Bucks. The
responsive plea of the bishop was that the archdeacon
had examined the promovent and found him minws

(/) The right was originally in the Corporation of Shrowsbury, but
delegated to St. John's. After 260 years the delegation was held valid
st long a8 the college should nominate o fit person (Mayor of Shrews-

by v. A4.-G. [1796], 2 Bro. P.C. 402).
{g) Bes A,-G. v. Uorporation of Bedford [1754], 2 Voa. Sen. 605.

w.U, F
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sujficiens in literatura. The promovent relied on the
fact that over thirty years previously he had com-
posed a Latin sermon to the satisfaction of the
Regius Professor of Divinity at @xford, snd had
had the degree of D.D. conferred on him by that
university. No final judgment was delivered by
Lord Penzance, and further proceedings were put an
end to by the death of the promoveut ().

{(h) Willis v. Bishop of Oxford, [1877),2 P. D. 193,



CHAPTER VI
FINANCE

Ar common law universities and colleges were
allowed to do pretty much as they pleased with their
property, frec from the interference of the legislature
and the courts, unless where a trust was imposed or
a nnisance caused. Sce, for instance, a form of writ
of wicontiel nusumce in Fitz. N.B., 185, calling on the
Mayor of Oxford to abate the swine and filth cor-
rupting the air to the nuisancs of the masters and
scholars, whom a dreadful terror strikes. Some of
their old liberty .s{ill» ngmuing in their cxemption
from the Mortmain Acts (.s'ee next chapter). In
other directions they have heen restrained. Most of
the early Acts deal with leasing. The Acts 13 Eliz.,
¢. 10, apd 18 Eliz,, cc. 6 & 11 (), avoided o]l leases
made by colleges other than those made for twenty-
one years or three lives (6); but the Acts did not

(a) Bo called because they were restrictions un tho common law
by whish eorporations aggregate could lease * without limitation or
stint.” Co. Lith. 44a. 18 Eliz,, ¢, 10, i u private Act, and wust be
pleasded (Carter’s Cass, (1500], 1 Leon. 806), It upplies to all
sleemosynary corporations (Magdalen Hoapital v. Enotts, [1879],
4 A, O, 834), where & Jease for ninety-nine years at & poppercorn rent
by such a norporation was held void.

(b) The Orown is bound by 18 Eliz., c. 10, therefore leases to the

67
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make leases by a college for such a term good if it
were niore than was limited by the ecollege statutes.
14 Eliz., c 11, cxtended the term to forty years in
certain cases. DBy 18 Eliz., c. 6 (ctnfirmed by 89 &
40 Geo. 111, . 41), one-third of the rent was to be
reserved in corn. These Acts are generally known
as ‘““the Disabling Acts.” Most of themn are still
nominally law, but later legislation has rendered
sthem obsolete in practice. By 5 & G Vict,, c. 14,
power is given to the universities to appoini and
remove inspectors of the corn returns on which the
few existing corn reuts arc based. At present they
are cstimated on the certificate of the Board of
Agriculture and Fisheries. The provisions of the
Lands (lauses Acts, 1845, were, by 20 & 21 Viet,,
¢. 2b, applied to university and college property
within a mile and a half of (‘arfax, where new build-
ings, cte., were required. The Ecclesiustical Leasing
Acts exempt colleges from their provigions. The
principal Acts now affecting the property of uni-
versities and colleges are the Universities and College
Hstates Acts, 1858 to 1880, and 1898 (¢), (21 & 22
Viet., c. 44; 23 & 24 Vict,, ¢. 59; 43 & 44 Viect,,
c. 46; 61 & 62 Vict., c. 55). The main provisions
of these Acts are that the universities of Oxford,

Crown conirary to the Act arc void (Case of Eeclestastionl Persons,
{18011, 6 Rep. 14). 8o are grants to the Crowu, the Crown to grant
to the intended purchaser (Magdalene Coliege Case, {1614], 11 Bep.
66), From that date up to the Act of 1858 & private Act waa necessnry
for the sale of umversity or college estoles.

(¢) Thiy somewhat curabrous form seems to be the offioinl mode of
citing the Acta.
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Cambridge, and Durham, the colleges of those
universities, and Winchester and Eton are empowered
to sell (d), enfranchise (¢), mortgage, exchange,
partition, and lease ( /'), within the powers conferred
on a tenant for life by the Settled Land Acts, 1882
to 1890. No further beneficial leuses are to be
granted (g9). Powers of sale, cofranchisement, ex-
change, partition, and building leases with option of
purchase are nnt to be exercised without the consent
of the Board of Agricalture and Fisheries (/). Thd
Board may dispense with the report of a surveyor,
and may authorise loans for university or college
purposes, repayable by instalineuts, usually in thirty
years. The purposes to which capital money may
be applied and the improvements for which money
may be borrowed are set out in the schedules to the
Act of 1898. The practical effect of the Acts is
that a university or college may grant, without the
congent of the Board, a Dbuilding lease (without

(@) Conveyunco of lands to u colloge in snbisfaction of a liability,
folr 2t the time, will not bo upsot if at w lutor date they becoruo of
greater value, A, v. embroke Hall, |1825], 2 Sim, and St. 441.

(¢) The Copyhold Act, 1894, provides for enfranchisement whoro &
university or collegs bas leased u manor for lifo or lives or for years.
For the purpose of cnfranchisement the lemsor nnd lessee jointly
oonstitute the lord of the manor (67 & 68 Viet., ¢. 46, a. 78),

(Y In a lease by n college tho head is bound to aflix the college
seal to the instrument, though he be in o minority (2. v. Windham,
[1788], Cowp. 877).

() 'The fines on beneficial lenses had been treatiod as revenuc and
nol aq capital. They were a windfall for the existing.follows, but the
oollages as corporations derived no advantage from them.

(&) Originally the Copyhold Commissioners; superseded by the
Land Commissioners in 1882, and by the Dourd of Agriculture in
1883, The words ‘and Fisheries” woro added to the title by 8
Edw. VI, c. B1.
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option of purchase) for ninety-nine years, a mining
lease for sixty years, and any other lease for twenty-
one years, except of the college itself. Capital
money is usually payable to the Board, but the Acts
do not authorise the vesting of land in the Board (7).
The Board is entitled to costs of appearance on
petition by the lord after enfranchisement for invest-
ment of the fund (4). Money arising from the
compulsory sale of land under the Lands Clauses
Mets, 1843, standing in court cannot he applied for
new buildings of a college without the consent of
the Board. If the Board consent, whetber Ly order
under scal or by appearing by counsel in court, an
order for such application will be made under the
Act of 1880, although it is nut one of the modes
authorised by the Lands (lauses Aet ({).

Numerous Acts deal with tithe rent-charge (m),
and with the augmentation of henefices and the
building, repairing and purchasing houses or build-
ings for the use of hencfices by the loan of money
without interest (#). Grants of land may bhe made

(v It has not been thought necessary to give more then an
abytract of the main provisions of tho Acts, as the editions of the Acts
by Mr. W. B. 8kene and Mr. W, B, Gamlen contain the text of tho
Acts and can easily be consulted.

(%) Lz parte Queens’ College [1857], 27 L. J., Eq. 178,

() K=z parte King’s College [1881], 1 Ch. 888, 677,

(m) A grant of landw Ly tho Crown to a college does noj exempt
the college from payment of tithe (Aroibishop of Canterbury's
Case, [1696], 1 Rep, 48; Magdalens College Case, [1614], 11 Rep. 66).
For the validity of & modus doting from before 13 Eliz., ¢, 10, sec
Jesus Colloge, Oxford v. Ghbbe {1886], 1 Y. & €. 145,

(n) Especiully 20 Car. 11, ¢.8; 1 & Wil IV, 0. 46; sd 1 & 2
Vict., ce. 98 and 106,
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for valuable or nominal consideration or hy way of
gift, with the consent of the Board, for the purpose
of open spaces for the cnjoyment of the public, with
or without conditions (50 & 51 Viet., ¢. 32, 8, 7).
Grants of sites may also be made under the Literary
and Secientific lnstitutions Acts, and under the
School Sites Acts; in the case of the latter not to
exceed one acre. A Jease may he granted instead
of a conveyance (¢v). A large number of both public
aud private Acts deal with markets, tolls, wideriag
and paving strects, gas, water, and other matters of
local government. Stamp duties or degrees were
abolished at Oxford by 18 & 19 Viet.,, ¢. 36; at
Cambridge by 21 & 22 Viet,, . 11 ; on matriculations

(u) At ono time the law was much more severe than it is at present
with regard to the correct deseription of the lessor, but there wes a
tondency to support the lease if possible. Queen's lensed to Hazel
the Muison Dieu at Nouthawnplon, the cvollege describing itsell as
Preeposttus socii of scholares Collegit Reginalis Gardianus Hospitalis,
On ad gjectio firma. it was urged that gardiznus oughi to bo gardiani,
“for the ocolloge doth consist of many persuns and cvery person is
eapable.” Baut tho courl held that a college is one body, and so the
singular number was sufficiont (Queen's College Case, [1588], 1 Leon.
184). The misnomer of Trinity, Cambridge, as lessors did not avoid
the lease (Trinity College Case, [1600], 2 Brownl. 213), In another
Queen's case it wag hold thut confirmution of a domise by preposttus
avets of scholarss Awle vel Oollegii Regina was good although the
neme given by the founder wus Aula scholarium Hegine (Ayray v.
Lovolace, {1614}, 1 Bulstr. 91, also reported as Dr. dyrayc’s Cuse,
11 Rap., 18), In u case to the contrary effect, the omission of the
words Beate Marée in a lease by the Provost and Fellows of the
Oollegium Beute Marie de Faton justa Windsor, was a misnomer
sufficient to avoid tho louse (Jenkins, Cents, v, 54),  Aw to devises, it
was held that & devise to *Sir John College” was good In equity as
an appointment to charitable uses (4.-G. v, Platé, {1676}, Finch, 221).
The ocollege intonded was Si. John’s, Cambridge. For » wrong
desoription in o grant by the Orown see Dean of Olrist Churoch v.
Parott in Appendix.
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by the Acts of 1854 and 1856 respectlvely By
2 &3 WillL 1V, ¢ 80, colleges were authorised
to enter into agrcements with their lessees for the
purpose of scttling unknown or disputed boundaries
or quantities of property leased.

The Acts affecting the liability of universities
and colleges to imperial and local taxation are very
numerous (). Colleges at Oxford and Cambridge,
the colleges of Eton, Winchester, and Westminster,
and the stipends of university professors and readers,
and of college masters, fellows, scholars and exhibi-
tioners, arc exempt from land tax (38 Geo. 111, ¢. 5 ;
made perpetual by 38 Geo. 11, ¢. 60)(g). As to
estate duty, by the Finance Act, 1894 (57 & 58
Vict., ¢ 30, s. 15 (2)), the Treasury may remit it in
respect of pictures, prints, books, manuscripts, works
of art, or scientific collections of national, scientifie
or historic interest given or bequeathed to any
university (»). Allowances in respect of the duties
payable under Schedule A of the Income Tax Act,
1842, are to be made for repairs of colleges or halls,
and for college buildings and offices not occupied by
an individual member or any person paying rent for
them, and for repairs of the college buildings, offices
and gardens (5 & 6 Viet., c. 35, 8. 61). By the

(7) The earhest mtatutory excmption from faxation appeart fo
have been an ordinence of the Commonwealth of 18454,

(g) Univerdity and college proporty is not oxempt from 18nd tax,
but much ot it has been redeerncd. Tn All Sowls College v. Costar
[1804], 8 B. and P. 635, it was held that a purchase of lands on con-
dition of the college paying all taxes vendered it Hable to pay land tax

on the land purchased,
(r) The exemption does not apply to colleges,
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Finance Act, 1907 (7 Edw. I, e¢. 13, 8. 21), every
corporation must, after notice from the assessor,
deliver & return of the names and salaries of persons
employed (). Inhabited house duty is charged on
every separate chamber or apartment in a college or
hall (14 & 15 Viet, ¢ 36) (). Any college or hall
at Oxford and (‘ambridge, and all officex and em-
ployments in connection therewith, and all persons
residing therein, are within the jurisdiction of the
general commissioners of the university with respeet
to asscssment of income tax and inhabited house
duty (53 Vict., c¢. 8). The tax of five per cent. on
corporate property imposed by 48 & 49 Viet,, c. 51,
does not uffect property appropriat-d for the promotion
of cducation.

The lability of Oxford to poor rate is mainly
determined by 17 & 18 Vict., ¢. cexix, of Cambridge,
by 19 & 20 Viet., ¢. xvii. The public buildings of
the university, and the college chapels and libraries,
are exempt by the Cambridge Aet(v). The Oxford
Act provided for the right to exemption being decided

(8) Before thin Aect il was hold thot the bursar of St. John’s,
Oxford, not on the foundation, was liable to dircet nesessment under
Schedulo E, as the holdor of an offico of profil (Langston v. Glasson,
[1801], 1 Q. B. 587). His tax would now probably be paid through
the college. and he would bo entitled to clnizn the lower seale on his
slipend as ¢ earned incone ” under 8. 19 of the Act.

(f) Beo Southwell v. Royal [lolloway College, [1895], 2 Q. 13, 487,
where the duty was hold to attuvh in the casce of a college not intendod
for gratuituous educstion, which had an endowmont and charged
fees. All this applies exaotly to a college ni Oxford or Cunbridge.

(%) Downing waa held liable for & paving rato, although founded
after the Cambridge Paving Act of 1788 (Downing Collegs v. Purohas,
f1883], 8 B. & Ad. 182),
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by the Queen’s Bench on & case stated. This was
done in 1857, and it was held that the public
buildings of the university were exempt, but not the
college chapels and libraries (z). Other rates, such as
the gencral district rate, the education rate, cte.,
follow the same lincs, as they are mow collected
together. 1In the case of the Oxford University Boat
Club barge it was held that there was no proof of
occupation so as to render the club liable fo poor
rgfe. The right wans merely an casement (y).

The universitics and colleges as property owners
might be civilly or even criminally liable, the latter
probably only for ¢gwssi-criminal offences, such as non-
repair or obstruction of a bridge or highway (2).
They are undoubtedly liable for injuries to their
servants, under the Workmen's Compensation Act,
1906, for the interpretation clanse of the Act (s. 13)
includes under employer “any body of persons
corporate or uniucorporate.”

Vory little public moncy is paid to the older
universitics. Most of it goes to those of more
recent foundation. As far as Oxford and Cambridge
are concerned, the only cases scem to be certain
grants to the Regius Professors, by the Board of
Agriculture and Fisheries for agricultural education,
by the India Officc in aid of the tuition of selected
candidates for the India Civil Service, and to the
Preaching Fund (Henry V1I's obit).

(2) Bs Ouford University, 8 E. & B. 184,

() Grant v. Ozford Local Board, [1868], L. R., 4 Q. B. 9.
() B.v. G. N. E. E. Oo. [1846], 9 Q. 13, 315,
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By the statutes framed under the authority of
the Act of 1877 the accounts of the universities
and colleges are audited annually and after audit
published in a particular form; a general account
of (1) capital, (2) revenue, an account of special and
trust funds, and a schedule of loans from the Board
of Agriculture and JFisheries, showing the sum
borrowed and the instalments remaining due. At
Oxford the finance ministers are the Curators of
the University Chest (@), at (ambridge the Finangial
Board.

Although a corporation caunol be a copyholder,
still heriot custom may Dbe due on the death of the
head of a corporation (#), or by oune corporation to
another (¢).

ta) The name comog fron tho medieval cisla, so important in the
medieval university, but there is hittle olse in common.

{b) See the casc of the Provost of Worcester, Grant, 109,

(c) Boe the case of Merton wnd Mugdalen, ib. Another curious
Merton onsc could hardly occur now. Itis an cochio of the Wurs of
the Roses. Parliameni had granted lands of Merton to King's.
Merton recovered them by attachment following proccedings for
forcible entry, {1464}, Y. B., § Kdw. IV, 1.



CHAPTER VII

PRIVILEGE

PriviLker attaching to universities is no unew
thihg (7). In the Roman Lmpire a constitution
of Diocletian and Maximian, ahout 300, put students
of law at Berytus in a privileged position (5). So
did the constitution of Justinian, Omuem rejpublice,
gect. 9, introductory to the Digest (533). The same
was done for Bologna by Frederic Barbarossa in
the constitution [labitu, promulgated at Roncaglia
in 1158, and strangely included in the Code of
Justinian (¢). The privileges of English universities
have been continually recognised by charters and by
Parliament, not least where it abrogates some of
them, and are still jealously guarded by the university
authorities. Delegates of privileges arc annually
appointed at Oxford. The privileges are based
partly on immemorial usage, partly on charters
and statutes confirmatory of rights existing by
papal bull or usage, partly on statutes conferring
new privileges. Most of them are what may be

(a) * A university without privilegesis like a body without a soul,”
says Bulzus, i, 98,

() Cod. x, 49, 1.
{¢) Cod, v, 18,

76
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termed negative—that is to say, they are in the
natore of exemptions from the law attaching in
similar matters elscwhere. Somo are obsolete,
either by abandonment or by legislation (d). The
most important existing one is the jurisdiction
of the wuniversity courts, to be separately treated
in the following chapter. Another important one
is the exemption of the universities and colleges from
the disability to take gifts in mortmain under
which most corporations lie. Part 1 of the Mortniain
and Charitable Uses Act, 1888 (51 & 52 Vict., c. 42,
8. 7), applies to the universities and their colleges,
8o that they cannot accept gifts in mortmain, that
i, gifts for other than charitable purposes, without
o licence in mortmain from the Crown, Nor can
they purchase lands out of revenue or capital
without a licence. DBut u licence once granted is
good for all time, and most colleges arc in possession
of such a licence, gencrally up to the amount of a
sum named. Part I1 of the Act (ie., that relating
to charitable uses) does not apply to “an assurance

(4) Among theso may be named the licunsing of prewmises for the
#ale of wine or ale, of bookxellers, and of carriers, the right to probate
of wills and to goods of suicides. Licenoos to beg were issued up to
1572, King's had the right to ereate notarics and to hang on its own
private gallows (2 Rashdall, 574), The privilege of nobility (jus
natalium) existed at Oxford up to 1868, ut Cumbndge up to 18684, The
Einglish universities never olaimed the Parisian privilege of cossation
—g,e., the cloging of the university during disputos with the Crown.
Vienna reems to have done sowething very like it as recently as 1908,
A surfous privilege waa the exception from the prohibition of giving of
Hveries by 8 Edw, IV, c. 8 (repealed in 1888), of “ any livery given or
%0 be given . . . at the comnencemont of any clerk in the uni-
verslty.”
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of land or personal estate to be laid ont in the
purchase of land to or in trust for any of the
universities of Oxford, Cambridge, London, Durham
and the Victoria University (e), or any of the colleges
or house of learning within those universities (f)
. . . .o0r to or in trust for the warden, council, and
scholars of Keble College™ (g). The practical effect
of this is that gifts for the purposes named in the
gection may be made without the restrictions
imPosed upon ordinary charitable gifts by the Act
of 1888 aund by the Mortmain and Charitable Uses
Act, 1891 (54 & 55 Vict., e. 73). In order to fall
within the exemption, gifts must be such as the
law would regard as charitable. By seet. 18 of
the Act of 1888, references to charities within the
meaning of 43 Eliz., ¢. 4 (repealed by the Act), are
to be construcd as references to charities within the
meaning of the preamble to 43 Eliz,, c. 4, that is to
say, the preamble is still the standard for determin-
ing what a charity is. Among other objects named
in it are the maintenance of schools of learning (%)

(¢) The old federnl university is moant, not the present Vietoria
University of Manchester. 1t and the universities of Liverpool and
Leeds are now in the same legal position,

() The Act would no doubt apply to all eolleges, whether founded
before or after the Act. It was held that the previous Mortanain Act
of 1788 applied to colleges founded before it (Christ’s Collsge Class
(1757}, 1 W. Bl 82).

{#) The exemption probably would not apply to a corporatidh sole
who is, like the Master of Pembroke wag, at tho same tirae a inember
of a corporation aggregate. Nor would it apply to the Chancellor of
Oxford, who, according to an old decision, possibly not law now, is &
gorporation gole (Chase's Case, Y, B, 8 Hen, VI, 18.  8eo p. 120).

(h) Universities and colleges are included under schools of learning
{[1787), A.-@. v. Downing, Wilmot, Opinions, 1), Gilta for the
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and of scholars in universities. It seems from this,
that a trust for the support of a scholar or exhibi-
tioner, not attached to any university or college,
would be an ondinary charitable use, and would
not fall within the exemption of sect. 7. The
Universities Act, 1877, provides by sect. 60 that
a licence to alien or take or hold in mortmain shall
be unnccessary in respect of cases of compulsory
purchase of lands for university or college purposes,
allowed by 19 & 20 Viet., ¢. 25 (Cambridge), afd
20 and 21 Viet,, c. 88 (Oxford)(i). A conveyance
to a university or college needs no words of limita-
tion. The limitation, if used at all, should be to
“successors.” Where a gift which is regarded Ly

foundation of followships, scholarships and prizes have been held to
be charitable, For a discussion of tho meening of “chayitable
purposes,”’ see Commissionrrs of Incomw Tax v, Pemacl [1891], A, C,
581. Lord Bramwoll in hivy judgment says,  Charity, in jts legal
sense, comprises four principal divisions: trusts for the yelief of
poverty; trusts for the advancement of education; irusty for the
asdvancement of rcligion; nnd tiusis for other purposes beneficial to
the community not faulling under any ol the proceding heads, Tho
trusts last reforved to are not the less charituble in the eye of the law
bacsuge incidentally thoy benefit the rich us well as the pooy,” This
meete the case of followships and other endowments for persons who
could not be called objects of chanty in the popular sengp of the
word,

(%) Even before the Mortmain Act of 1736 a devise to g college,
though void as a devise to a corporntion, might have boon supported
under 48 Eliz., ¢. 4. This was held in the caso of & devise {0 Jesus,
Oxford, of lands in Cardiganshire for the support of a scholyr of the
fonuder’s blood (Flood's Cass [1616], Hob. 188). It is otherwise
where the deviso is in trust. Tancred devised an estate to Chriut’s
and Oaius for certain studentships to take effect ax u charitable gitt if
contrary to the Ach of 1788. 1t wus held good sz a vharilyble gift,
but nob under the exemption of the Act, which only protects
gitts for the benefit of the college (Christ's Collegs Case, abave),



8 UNIVERSITY LAW

law as a charitable gift is made by will and refused
in whole or in part, the gift or the residue of it ia
generally administered cy-prés. Under this principle
on the University of Oxford declining a gift of
£2,000 for a prize in divinity on the terms of the
will, it was granted on other terms (k). In another
case scholarships were given to Trinity Hall, and on
that college declining, were transferred to St. John's,
Oxford (). Property was originally given in part for
the purposc of redeeming British captives in Africa, in
part to endow scholarships at the universities, A
scheme was approved for increasing the number of
emoluments of the scholars (m). In a more modern
case, a testatrix had bequeathed a sum of money in
1643 to be applied to the relief of the poor and
the apprenticing of poor boys in the parish of
Kensington. A scheme wus settled by the Charity
Commissioners for diversion of part of the charity
for, inter ulia, cxhibitions at higher places of
education. This scheme wus coufirmed by the
Court (n). The doctrine of cy-pres has had statutory
sanction in the Act dissolving chantries, 1 Edw, VI,
c. 14, and diverting their revenues for the benefit
of schools and universitics, and in the Endowed
Schools Act, 1869. Under this Act no scheme may
be made by the Charity (‘ommissioners interfering
with any exhibition forming part of the foundation

(k) Donyer v. Druce [1820], oited 8 Hare, 194.

() See Appendix,

(m) A.-G. v. Bwhop of Llandaff, oited 2 Myl. and K, 588,
(») Re Campden Charities, |1881], 18 Ch. D, 810.
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of any college in Oxford or Cambridge without
the assent of the college.

A gift to a univemsity or college, to he within
the exemption pf the Mortmain Act, must be for
university or college purposes. An instance of such
a gift of real estate was made in 1640 for the
purchase of books and the repair of the library
of Trinity, Oxford. Accretions in the revenue were
applied by the Court to augment the income (c;)
A devise of a house to univemity, not for academic
or collegiate purposcs, but that u fellow of the
college should occupy it, was held void under 43
Eliz., c. 4, and the Act of 1736 (p).

The universities bave considerable privileges in
the matter of press monopoly aud copyright (y).
By 15 Geo, III, ¢. 53, Oxford and (‘ambridge, the
Scottish universities, and [Eton, Westminster and
Winchester, lhave the sole right of printing and
reprinting such books as shall have been or may be
hequeathed to them, provided the hooks be printed
ot their own presses and for their own benefit. By
39 Geo. IIT, ¢, 79, the university presses of Oxford
and Cambridge need not be licensed. The Copyright
Act, 1842 (5 & 6 Vict., c. 45), cnacts that the
Bodleian Library at Oxford(r), the public library

(0) A.-G. v. Marchant [1866], L. R., 8 Eq. 424.

(») A-G. v. Whorwood [1750], 1 Vcn Sen. 6B4. To the same
effoct is A,-G. v. Munby [1816], 1 Mer. 327.

{g) For the Oxford 1'ress soc Blaokstone’s Law Tracts and F,
Madan, The Oxford University Press (1908).

(r) The right of the Bodlelan {Library vosted originally on an

indenture made between Hir Thomes Bodley and the Stationers'
Oompany in 1610, Apert from tho Copyright Act, the librery is

w.U. G
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at Cambridge, and the library of Trinity College,
Dublin, have a right to a copy of every book or
cdition published in the United Kingdom on demand
under the hand of the officer of,the Stationers’
Company appointed for the purposes of the Act(s).
The Act saves all rights of the universities named,
and also of the Scottish universitics, Eton, West-
minster and Winchester, to all subsisting copyrights.
This would include copyrights under 15 Geo. III,
e 53, and the monopoly of pubhshmn' bibles (),
prayer books, and statutes (u) pari passu with the
King's printer (z). The right of printing almanacks
has been decided not to he a monopoly of the
universities (¥). Tn consequence of the decision,
21 Geo. III, ¢. 36(z), was passed, granting the

entitlod under that agrcement to a copy of every book printed by a
moember of the Company.

(s) The university librarics only obtain the books after due
demand; the library of the Dritish Muscum iy entitled to a ocopy
without demand.

(f) This applies only to the plain English text, not to annotated
editions or to editions in other languages, such as the Vulgate or the
Greek Testament, or modern versions, such ag those published by the
Bible Society.

{u) In Basket v. Cambridge University [1758],1 W, Bl, 105, it
was held that the privilege of printing statutes was shared with the
Ring's printer.

() All these privileges are remwants of originally greater ones.
Letters patent in 1532 allowed Oxford and Combridge threo printing
presaes each, subject to the approval of the Chancellor or Vige-Chan-
cellor and thres doctors. An ordinance of the Stax Chamber of 1585
allowed only three presses in England, one in London, one at Oxford,
and one ab Cawmnbridge, Every book rust have been approved by the
Archbishop of Canterbury or the Bishop of London, elegates de
impreosrione librorum appear to date frown 1586, and Laud obtained
letters patent in 1688,

() Stationers’ Company v. Carnan [1765], 3 W. Bl 1004,

(x) Repealed by Btatute Luw Revision Act, 1881,
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universities an annnal sum of £500 as compensation.
Copyright in lectures has leen already mentioned.
Books printed at the university presses need not
bear the name of the printer, but must bear ¢ Printed
at the University Press, Oxford,” or *“the Pitt Press,
Cambridge,” as the case may be (2 & 3 Vict,
e. 12) (a).

Parliamentary rcpresentation of Oxford and Cam-
bridge, two burgesses for cach, was first granted
by charter of James I, dated 12th March, 160344,
in accordance with the opinion of Sir Edward Coke,
then Attorney-General (h). No occupation or *other
property quulification is uecessary for the clectors
for burgesses of the umniversities(c). The eleetors
are members of Convocation or of the Scnate who are
of the degree of M.A. at least, as long as the degreo
is not homorary. The procedure at eclections is
governed by 16 & 17 Vict.,, ¢. 68; 24 & 25 Viet,
¢ 35; 31 & 32 Vict,, e. 65, The Vice-Chaneellor
or his deputy is returning oflicer.  Elections last

{a) The ferms in modern times have bocn altered to ¢ Clarendon
Preuws' for Oxford and “ Umversity Press” for Cambridge. It inay
be doubtful whether thero w now any privilege of omilting tho
printer's name, tho Act having been repealed in 1880, A riferenco to

any books printed af & university pross will show that the name of
the printer to the university 1s given.

(b) An earlier rummons for the Parlinment of 1305 will be found
in 1 Palgrave, Parliamuenlary Writs, #1. After that the issue of the
summons was suspended for throe centuries.

(c) Up to 2st May, 1885, graduates of colleges rewding in rooms
In college had no votes for the city of Oxford or the horough of
Caxnbridge, u disability confirmed by socct. 267 of the Municipal
Oorporations Ach, 1882, This was altored by the Registration Act,
1884, o. 16, and they are now inhabitani ocoupiers, subject, of cowrse,
to suffietency of residence and full age.
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five days; the voting is public; and the vote of a
non-resident elector may be given by means of a
voting paper attested by a justice of the peace or
other authority. This privilege is specially preserved
by the Ballot Act, 1872.

The privileges as to licensing public-houses and
inspecting weights and measures are preserved by
the Licensing Acts and the Weights and Measures
Acts, except as altered hy Acts specially affecling
th® universities. For instance, the power of the
Vice-Chancellor to license alchouses at Cambridge
was avolished hy the (‘ambridue Award Act, 1856 (d).
Wine licences depend on 10 Geo. 11, ¢. 40, and other
Acts. As far as regards Oxford, such licences,
originally granted under the powers of a charter of
Edward 111, confirmed by one of 1636, were resigned
by decrce of Convocation, and are now granted by
the mayor under the Oxford Corporation Act, 1890
(53 & 54 Vict,, c. cexaniii).  See Roberts v, Twining,
“Law Times,” May 8, 1909, p. 30. A curious
excmption is that from the restrictions imposed on
the growth of tobacco by 12 Clar. J1, e, 34, and other
Acts. The Acts allow tobacco to be grown to the
amouni of half a pole in the botanic garden of a
university. Oxford i3 exempt from the jurisdiction
of the College of Arms, Vice-Chancellors and heads
of houses were, when a property qualification for
magistrates cxisted, cxempt from it by 18 Geo. II, ¢

(d@) It bad been admitted by the King's Bench in 1840 on tho
ground thab it was noccssary for the prevention uf disorder among the
younger students (R. v. Archdall, 8 A, & K. 281).

B
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20, as far as regarded the countics of Oxford, Berks,
and Cambridge. The universities and colleges are
exempt from the jurisdietion of the Charity Clommis-
gion, except as Yo school exhibitions, with the assent
of the university or college (16 & 17 Vict,, ¢. 137;
32 & 33 Viet, ¢ 36). A resideni member of a
university is not hound to serve in the militia (42
Geo. 111, c. 90).

The remaining privileges to be mentioned are
of an occclesiasticnl churacter. The head of a college
is usually the ordinary. If in holy ovders heemust
apparently still read the morning prayer once a
quarter (14 Cuar. 1I, ¢ 4, . 18). There are some
curious provisions a< to the language in which the
liturgy may be used. By 2 & 3 Edw. VI, c 1,
mating, evensong, litany, and all other prayers—
the Holy Communion commonly called the Mass
excepted—may be said in Greek, Latin, or Hebrew
in college chapels not being parish churches. By
14 Car. I, c. 4, s 14, morning and evening prayer
and all other prayers and service preseribed by
the Act may be used in Latin. The Act does not
expressly repeal the Act of Edward VI, but as it is
inconsistent with it and later in date, it is probable
that Latin is now the only authorised foreign language.
By 27 Hen. VIII, ¢. 42, and 1 Bliz., c. 4, the univer-
sities and colleges are discharged from the payment
of first fruits and tenths. The presentation to benefices
in the gift of Roman Clatholics was first conferred
on the universities by 8 Jac. 1, ¢. 5. Further
provisions were made by 1| W. & M, c. 26; 13
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r Anne, e. 13; 11 Geo. II, c. 17; 10 Geo. IV, c.
7 ; and the Benefices Act, 1898 (61 & 62 Vict., c,
48). By sect. 7 of this Act the universities may
elect to a benefice in the gift of a Roman Catholic
patron a clerk who already has a cure of souls.
This bhad been forbidden by the previous Acts,
Oxford presents in the south and west of England,
South Wales (except (Hlamorgan), and the City of
Lendon ; Cambridge in the north and cast, North
Wales, and Glamorgan(¢). ! & 2 Viet., ¢ 106,
dispebses heads of houses, the warden of Durbam,
and certain head-masters from the penalties for
non-residence on their bencfices.  Professors or
public readers, while resident and lecturing, are
privileged for temporary non-residence. The Canons
of 1603 contain a considerable amount on the subject.
A fellowship (f) or residence at the university of
a M.A. of five years' standing is a title for orders,
and the universities have co-ordiuate rights with
the ordinary in the right of licensing a lecturer or
reader in divinity or a preacher in a cathedral or
collegiate church (¢y). In one case what may be

(s) The question as to any disputed right of presentation is
generally tried by quare impedrt in the Hagh Court or duplsx querela
in the Spintual Court. The university had to prove that the patron
wus o poplsh recusant (Chaneelior of Oxford’s Case [1614], 10 Rep.
53). Tor o lengthy and strongly contested cose, see Lord Pstre v,
Cambridge University [1892], 2 Tutw, 1100, The modern case of
Boyer v. Bishop of Norunch is aet out in the Appendix.

(f) This privilege appears to have been originaily confined by papal
bull to New College and King’a. 1t is & title now only in the dioceses
of Oxford and Ely: but other bishops may admil it at their disoretion.

(g) This licentia concionandi is still nominally competent by the
Oxford statutes, ix, 7, 1.
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called the reverse of privilege obtains. A pre-
sentation of the hcad of a college to a living by
the college is void because presentor and presentee
arc the same. ]llogically, because the alleged ground
is the same, this does not apply to the presentation
of a fellow. The old privilege of holding deaneries
and certain other appointments with beadships was
abolished by 13 & 14 Viet, c¢. 98, the deanery of
Christ Chwreh excepted. The same Act forbids
the holding of cathedral preferment with headshaps,
unless where it is part of the endowment, as at
Pembroke, Oxford (/). .

One of the (‘auons, obsolete since the change
in the law made by the Endowed Schools Act, 1869,
enabled the ordinary to license a curate who was of
the degree of B.A. or M.A. to teach where there was
no public school.  Other matters connected with the
universities for which the (‘anons make provision
arc the wearing of surplices in chapel on Sundays
and saints’ days, and the production of a testimonial
from o college before admission of one of its graduates
to holy orders (/).

The Private Chapels Act, 1871 (34 & 35 Viet,,

(h) Judicial preferment has sometimes boon hold with a headship,
e.g., Dr. Lewes, Principa) of Josus, Oxford, was judgo of the High
Court of Admiralty in 1658 and as late as the last century Sir H, J.
Fust was Mester of Trinity Hall and Dean of the Arches,

(i) Forgery of such a testimonial would probably not be a nais-
demeapour &t common law, judgiug from the analogy of & case in
which it was beld that it was not criminal to forge a diploma of the
Oollege of Burgeons with intent to induce beliof thal he was & member
of the college (R. v. Hodgson [1856), Doars. & B. 8) ; but forgery of
the college seal, if attached, would be o felony.
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¢. 66), enacts that the bishop of the diocese may
license a college chapel, except for solemnisation
of matrimony. The minister of such a chapel is
subject to no control or interferenge on the part
of the incumbent of the parish. The offertory and
alms are to be disposed of as the minister shall
determine, subject to the dircetion of the ordinary.
It should be noticed that a university as well as
a college may he a rector, though it could not be
a wicar. Thus Cambridge was crcated Rector of
Somersham by 45 & 46 Vict., c. 81,



CHAPTER VIII

THE UNIVERSITY COURTN

Tne literature on this subject is of vast proportiong,
All that can be done in this place is to afford a guide
to some of the main points, illustrated by cgses.
Only & selection of the numcrous cuses can be given,
especially as many of the older ones are either no
longer good law or deal with circumstances which
have passed away or on points of obsolete pleading ().

The courts are the (‘hancellor’s or Vice-Chancellor's,
those of the High Steward and of the coroner, and the
leet (h). The first is the most important in history
and in practice (r). [t seems to have cxisted as long
or almost as long asg the Chancellor himself and

(a) H.g., thet a defondant cannot cluim privilego by demurrer,
Davies v. Siringer, [1696), Carth., 854. Demurrery no longer exist,

(%) The old Court of Hustings at Oxford, now obsolete, was & city
and not & university court.

(c) Its real name may bo considered doubtful, as both are used.
Tor instance, the official title of the MS. =cries of decisions is Acla
Cursae Canvellaris ; in the Oxford statules it is Curia Comnvissaris
sive Vioe-Uamcollarii. On the other hand the asnessor is called in a
university stetute of 1887 assesgor in the Chancellor's courl. Possibly
the name of Vice-Chancellor's conrd became comon when the Chun-
cellors ceasod to be resident graduatos, In the fiffeenth century
deputios called hebdomadarit. no doubt becauso they sat weakly,
frequently acted. Unlike the Chancellor they were subject to chullenge
(reossabio).

89
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has been for many centuries a necessary adjunct to
the position. But the procedure and jurisdietion of
the courts of the two universities have never been the
ssme, and even now they differ in several important
particulars, especially that the Cambridge court can
only try cases where both partics are members of the
university. The theory of a court for privileged
persons is not peculiar to Kngland, the privilegium
Sfori was found at Paris and Bologua, but has not
Becn adopted in the newer English universities, In
one of the Bentley cases the cxistence of the
Cahbridge court was pleaded as being of immemorial
antiquity. Cases occur as early as the Year Books
in which the Chancellor’s jurisdiction was considered
by the superior courts and somotimes admitted and
sometimes not. The procedure before recent changes
was by the civil and not by the common law, i.e.
inquisitorial and not accusatorial (d). By the Act of
1854 the common law procedure was substituted at
Oxford. The Act of 1856 has no corresponding
provision as to (ambridge, but it may be taken that
since the Act of 1894 the common law procedure is
the one adopted at Cambridge. The cases noted
in Anstey and other sources, such as Brian Twyne
and Ayliffe, show how multifarious were the matters
coming before the Chancellor or his deputy in his
judicial capacity. Administration of oaths to the
sheriff to assist the Chancellor, to keep the peace (¢),

(d) Dijudicant per jus civile et scoumdum juris oivilis formam, Blr

Arthar Duck, De Usu et Authorstate Juria Covilis, ii, 8, 8, 80 (18654).
(&) Oweyn, Olericus, Vicarive Sti. Aegidii, juravit super Whrum
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that the principal of White Hall is not a Scotsman.
Licences to beg and to preach. Proof of Wills,
‘ompurgation. Shooting at the proctors, Wearing
swords. Abjuration of playing tennis. Sanctuary
in Broadgates Ilall. Embezzlement of contributions
towards a college cuok’s anuual “ beanfast.” Xxcom-
munication (f) and pillory. Oath of sojourner that
he was well disposed to the king. Appointment of
(Terks of the Market (y).

William of Drogheda the canouist, in his Sumnmd,
shows hiow he made three actions out of one Mmjuria
in the court (k). In 1716 Ayliffe was prosecated in
the court for some cxpressions in the appendix to
his ““ Ancient and Present State of the University,”
one of the moin autharities on the court, Fe had
accused the Warden of New (ollege of misappro-
priating the revenues of the college (/). In 1693
proceedings were tuken aguinst Antliony Wood for

de pace servanda, induwit barulum (gave up the stick), ef solivit duos
sulidos (Anstey, 668). The Chancellor, bosides hud ing to determine a
queation of fighting, might have to fight himself. In the fourteenth
century thore was & pitched battle at the Snnthgute botween him and
Roger of the Dead Sea, B, Twyne, Apologia, 203 [1608). Xi may be
noticed that Twyna's MSS. are difficalt of nceess, us they nppesr to be
in three diffarent pleces.

(f) The power of cxecouteunication no doubd deponded on the
originel position of the (‘hancellors as dolegates of the bishops of
Lincoln and Ely.

(9) These still oxist, but the office in now a sinecure, At Cambridge
they never existed, but sitnilar powers were granted agoinst forestallers
and regrators by patent rolls of Edward IT and Richard II. See
gdcugz;enh relating to the University and College of Cambrldge, pp. 6
(%) F. W, Mgitland, Bug. Hist. Rev., xii, 662,

(¥) Bee The Case of Dr. Ayliffe at Ozford [1716], supposed to
have been writhen by Ayliffe himself:
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a libel on the Earl of Clarendon’s father (k). The
Cambridge court in 1718 deprived Bentley of his
degrees. Two modern Oxford cases of interest will
be found in the Appendix. The rights of the courts
were continually limited by prohibition aud by
imperial legislation. It was carly settled that they
conld not entertain questions affecting the frechold (2),
or gquo warranto, or quare impedit,  As to equity
the matter was more doubtful. In 1675 the claim
oY the Oxford (‘hancellor to hold a court of equity
was disallowed (w). In 1714 a similar claim was
allowed (n). Peihaps the best solution is to be found
in a case of intermediate date, where the Clourt
of Chancery held that the jurisdiction of the Oxford
court extended Lo matters in common law or to pro-
ceedings in equity that might arise in such cases, not
to pure matters of cquity, such as specific per-
formance (o). 1t is submitted that this probably
represents the modern law and that the Chancellor’s
court is in much the same position as the King's
Bench Division when a yunestion of equity comes
before it. It has been held that the superior court
cunnot take judicial notice of the privilege of the
Chancellor’s court. Being a franchise it musi be
pleaded. In this particular case the university was

(%) Described in Vol. iv of Wood's Lifo and Times.

() This was held as toland in Cornwall claimed against the Teator
of Exeter, Jiaphens v. Berry [1688], 1 Vern. 212, The case iu intereat-
ing as being one of the numerous proceedings againet Dy, Bury or
Berry. See Appendix.

{m) Prat v. Taylor, Cas. in Ch., 287.

() Alderidge v, 8lraiford, 22 Vin. Abr., 11.
(o) Draper v. Crowther |1685], 2 Vent., 8632.
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put to declare in prohibition (p). Whether the
jurisdiction of the court can be waived hy a litigant
entitled to take advantage of it is somewhat doubtful.
In an action for defamation it was not allowed (q).
In a later case’ the defendant, a non-privileged
porson, waived ohjection to the jurisdiction, then after-
wards appeared and defended on the merite. He
was arrested by warrant of the Duke of Wellington
and ordered into custody till he had satisfied the
debt. It was lheld by the King's Bench thut he
might still be discharged on Anbeas corpus and might
insist Dhefore the superior court on the wand of
jurisdiction (r).

The Oxford court is regulated by u statute of the
university of 1636, amended hy later statutes, and
by statutes of the realm and rales framed thercunder,
all in more or less accordance with previous charters.
The jurisdiction extends over every scholuris wvel
persona (x) privileqinli i universitute degens, and that
when only wna pars scholaris, proviled that the
matter s a civil onc. Criminal proceedings have
been dealt with in the chapter on Discipline. The
imperial statutes regulating the Chancellor’s court are
those of 1862 and 1884, the university statute is Tit.
xxi (De judiciis). By the Oxford University Act,
1862 (25 & 26 Vict., c. 26, 5. 12), the Vice-Chancellor
was empowered, with the approval of any three judges

(7} Cambridge University v. Price [1697], Skin., 685.

(7) Wilooeks v. Braddcll [1628], Cro, Car., 78.

(") Porrin v. West [1885], 8 A. & L. 405.

(8) Persona inclndes a college, Mugdalon Collego Case [1674],
8 Mod., 168.
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of the superior courts, to make rules for regulating
the practice and forms of procedure in all proceedings
within the jurisdiction of the court of the Chancellor
of the university commonly called the Vice-Chan-
cellor’s court, and with the like approval to annul,
alter, or add to any such rules. The Supreme Court
of Judicature Act, 1884 (47 & 48 Vict,, c. 61, 5. 24),
enacts that where by virtue of any statute or charter
or otherwise powers of making rules and orders for
segulating the procedure or practice of or the costs or
fees of any inferior court of civil jurisdiction (¥) are
given to or have been exercised by the judge of any
such court . . . any rules or orders made after the
commencement of the Act by virtue of any such
powers as aforesaid shall be subject to the concur-
rence of the authority for the time being empowered
to make rules for the Supreme Court. Further
provision is made for the alteration or annulment
of any existing rule or order. Under the powers of
this Act rules of procedure were made on 21st March,
1892, by the Vice-Chancellor with the approval of
the Rule (‘ommittee of the Supreme Court. These
rules were amended on 20th October, 1907. They
will be found in the (lazette of the respective years.
They repealed the rules of 1864 made under the Act

of 1862.

() The Chancellor's Court 18 & court of record, bu tis at the aame
time an inferior court to which prohibition or certiorari will lie. In
this it resembles the County Courts. The Common Pleag in Kemp v.
Newlle, p. 181, admitted thot the Cambnridge Court is n court of révord,
but the case was decaded on the faots, and no certiorari wes applied
for. It was granted in R. v. Vice-Chanoellor of Candridge, p. 128.
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The ordinary jucdge is an assessor, appointed by
the Vice-Chancellor under a university statute of
1897 (). Under the same statute u registrar of the
court is appointed by the Chancellor by letters
patent, and “a competent number of solicitors” may
be admitted as proctors hy the Viee-Chancellor.

Appeals formerly lay in spiritual cases ultimately
to the Pope (z), then to the Arches Court of Canter-
hury, in secular cases to the Declogntes of Appeals in
(Congregation and from them to the Delegates of
Appcals in Convocation, with a final appeal to the
King in (hancery. All this has heen changeds by
an Order in Council of 23rd August, 1894, which
enacts that in pursusnce of the Supreme Court of
Judicature Act, 1875, and the Statute Law Revision
and Civil Procedure Aect, 1883, the enactments and
the rules of the Supreme Court relating to appeals
from county courts shall apply to the (‘hancellor's
court, commonly called the Vice-Chancellor's court,
in the University of Oxford.

The court of the Iigh Steward has lbeen slready
mentioned. He has still nominally the right of
holding a lect or view of frankpledge (y) (Statute

() This seenos inconsistent with the 1688 stotute (xvii, 2), under
which the Chanoellor is to hear und deterinine controvermas onunes
olroa causas civilus sprrituales ef cruminales aflscting privileged
persons, Nothing is said about a deputy, and the spiritual and
erimina) jurisdiotion is without & doubt obsolete.

(w) Anstey, 460,

(y) Referred to as existing in the Magdalen College Case {1847],
1 Mod, 163, The clerks of the market are perhape the last vestige of
the loet jurisdietion. At Cambridge the leet scoms 1o havo existed &

century later, an it is treated as existing in tho litigation ariving out
of the contest for the High Stewardship in 1766, Nee Appendix,
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xvii, 2), which he shares with the Chancellor {xvii,
1, 2). The Chancellor's court was a court of probate
for resident members up to 1860. The probate
jurisdiction was aholished by 23 & 24 Viet., c. 91.
A coroner appointed by Convocation holds an inquest
on the death of any resident member of the university
where an inquest is necessary, This right is specially
preserved by the proviso saving the rights of franchise
voroners under the Coroners Act, 1887, 8. 42. The
jury should consist wholly or chiefly of matriculated
persons,

The (lambridge court, also a court of record, differs
in many particulars from that of Oxford, and the
effect of its narrower jurisdiction is that the reported
cases concerning it arc fower in numher. The ordinary
judge is the commissary. Its jurisdiction in civil
matters is now confined to cases where both parties
are privileged persons, not where there is only una pars
scholaris, as at Oxford. But this was not always the
case. For instance, the charter of 1588 gave juris-
diction omaciwon plicitorum personcdivm ubi persona sub
privilegiis universitatis wwr pars erit (z).  And by Close
Roll of Edw. 111, fol. 30, indictments of stationers,
writers, binders, and illuminators of books were to
come before the Chancellor’s court (z). No advooates
for the parties were allowed under penalty of the
party using one losing his case, unless for bad health

Much information as to the leet will be found in E, J. C. Hearnshaw,
Leet Jurindiction in England (1808).

{#) 1 Dyer, 88.

(#) Documents relating to the University and Colleges of Oambridgo,
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or other legitimate cause(d). Consequently there
are no proctors of the court, as at Oxford. This view
of the court as a forum domesticum is still carried out
by Btat. A, c. 8, of the existing university statutes in
these words: ® All causes and contentions which
belong to the cognisance of the university shall be
submitted to the judgment of the Chancellor or the
commissary unless onc of the litigants be a person
having the degree of M A., or some cqual or higher
degree, in which case the Chancellor shall hate
jorisdiction. They shall be determined with as
little delay as possible and without the formalities
of law.” The only jurisdiction over non-members
of the university appears {o be over women of
bad character(¢). An appeal from a decision of
the commissary lies to the Chancellor within six
hours, from the C(hancellor to the Senate within
two days. There is no further appesal to the
High Court of Justice as there is from the Oxford
court,

The jurisdiction of the Chancellor’s court is pro-
tected by the doctrine of conusance of pleas (d).
The court being a franchise, its jurisdiction will be
recogniged by the High Court on the claim being

(b) Statuta Anliqua, 825.

(o) Beo the chapter on Discipline. Tho jurisdiction tnfor aztransos
given by the statutes of 1570 wn nundinis Sturbrigiensibus rt iis quac
ad festum Sanoti Johanms Baplistae wpud Barnwell tenentur seems
obsvlete,

\d) It is also called cognisance or cognifin, iv criminal mattera
siynifloatio or notificatio. Cognisance in this sense must be dimtin-
guished from oognlsance in replevin. They have nothing but the name
in common,

w.U. H
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. duly proved by evidence of charters and Acts of
Parliament. On due proof, the case, if brought in
any other court, will be remitted to the university
court. Conusance is still competent, having been
acknowledged by the King's Bench Division as
lately as 1886 (). At Cambridge the right is
limited by 19 & 20 Vict., c¢. xvii, s. 18, which
abolishes the right of the university to claim
conusance of any action or criminal proceoding
where any person who is not a member of the
university is & party. The earliest recorded claim
seems Lo have heen made in 1367. At one time
the claim was allowed in cascs where it would not
now be admitted. 1t lay at Oxford in the case of
members of matriculated (/) guilds of tradesmen,
of college servants, and of nou-resident members of
the university. Conusance may be claimed in four
different ways: (1) by the King, (2) by the
Chancellor, (3) by the Vice-Chancellor, (4) by the
defendant, The King appears to claim by virtue
of his invaded franchise(g). But as a matter of
practice the sccond and third modes are the only

(r) Genmett v. Whationgham, 16 Q. B, D., 761,

(f) The Chancellor of Oxford still has nominally anthority to con-
stitute incorporationes artifioum inira universitatie praccinotum by
the statutes of the university, xvii, 1, 2, 11. Matricula seems to be
derived from mafrir, and moans a register. Tt is so used in the
Theodosian Code. Its use in this sense is not unlike ife wee In
Scotland, where it means the insartion of armorial bearings in the
Register of the Lyon King of Arms, regulated by an Aot of the Scottish
Parliament of 1672.

(9) Buch olsimn appears in one or two old casen, as in Anon. {1680},
Litd., 804, where it was granted on tho non-intromittant clause in the
charter of 14 Hen. VIII.
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oncs now in use (k). It cannot be claimed in every
case—for instance, where the Chancellor or Vice-
Chancellor is sued, for that would make him judge
in his own cause (/). 1t could not be claimed against
the Exchequer when that was a separate Court(k),
and possibly cannot be claimed even now where the
question to he tried is a purely cquitable one. To
support the conusance a charter must be proved,
it will not he presumed ({). The privileged person
must show that he was privileged at the time *of
action brought, it is ot enough to show that he
was such at the time of d‘um of conusance (m).
The Chancellor claims conusance at his peril. *If
the Chanecellor should certify falsely that a person
is resident who is not, there is no doubt that an
action upon the case would lic against him ” (n).
A good illustration of the working of the claim is
afforded by a seventecnth century case. DPlaintiff
filed a bill to have a bond for £100 delivered up,
the sum secured having been paid. Answer that
the defendant was a Doctor of Law resident in
Oxford. The Chancellor certified and demanded

(k) The form of claim by the Chancellor, the Marquess of Salisbury,
will ba found in Ginneti v. Whittinghum, above, and a much more
voluminous one in the older style by the Earl of Arran in Welles v.
Traherns (1740], Willes, 241,

(¥) Unless in trespass, Chase's Case, ahove.

(%) Wilkins v. Shaleroft [1662], Hardr., 188, tho reagon belng
that only the Justices of eithor Bench were named in the charters of
exemption.

@ Y. B, 40 Haw. 111, 18, 8; Y. B., 18 Hen. VI, 18, 6.

() Pryer v. Dew [1628], Godb., 404,

(n) Lord Oamden in Hayes v. Long [1766], 2 Wils,, 810,
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conusance, The court dismissed the bill{o). It
has been already stated that a college may make
the claim (). Conusance of significatio need not
necessarily be claimed ; it is entirely at the dis-
cretion of the Vice-Chancellor or other person
entitled to claim. There is a tendency at present
to leave small cases to be tried by justices of the
peace in the ordinary course.

Some of the authorities state that Castle v,
Lichfield [1670], Hardr., 505, is the oldest reported
case in which conusance was allowed. DBut the
dates of other cases show that this must be
erroneous. It was an indebitatus assumpsit for
tobaceo supplied and the claim was admitted.

(0) Bushby v. Cross [1670}, 22 Vin. Abr., 8.
() Magdalen College Case, above.



CHAPTER IX
MISCELLANEOUS

(a) Practice and Fvidence
Witk regard to procedurc in the ordinary courts, the
universities and colleges must sue and be swed in
their corporate titles, hut in the cnse of a college
apparently not during the vacaney of the headship.
During such vacancy certain other powers, especially
any which need the use of the common seal, are in
aheyance, unless the defect e met hy the statutes,
At common law a corporation can contract only by
deed under the common seal, but in later times the
strictness of this rule has been relaxed in the matter
of contracts of small amount and of frequent oceur-
rence. There is no doubt that a college through
its bursar could make valid contracts for the supply
of provisions, the repair of buildings, the hire of
servants, and similar matters. As universitics and
colleges are charitics, they fall under the ordinary
rule that the administration of them and of any
trusts of which they are trustees(a), being matters

(¢) An early cuse i A.-G. v, Balliol College |1744], 8 Mod,, 407
with regard to the Snell exhibitions. The person who is to exeeuto a
trust zust be & person pointed out by the creator of the trust ns o
proper person to exeeuds it. Re Crunden & Moux's Contraot, L, B
{16081, 1 Ch., 660.

I
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of public interest, are to be inquired into by in.
formation by the Attorney-General at the relation
of any person interested. In onecasc an information
was filed against the Vice-Chancellor, the Warden
of New College, for misconduct in his office (b). The
procedure by mandamus is that which most
frequently occurs in the reported cases. It lies
where jurisdiction has been declined, of which many
ingtances have been given in the previous pages,
It may issue to a university, a visitor, or a college
according to circumstances. Some of the cases
arc to restore a graduate deprived of his degrees,
to aflix the common seal (¢), to grant a degree, to
admit or restore a fellow or scholar, to admit a
head (d), in one case to remove a [Lollard from a
scholarship (¢). The mandamus might have been
followed by feigned issue, when that mode of
procedure existed (f). Proceedings by scire facias
to repeal a charter or letters patent are still
competent, but have been superseded by surrender.
The Universities Committee of the Privy Council sits
by delegation of the Crown in the matter of grants
of new charters. Prohibition lies where jurisdiction
has been cxceeded, as by the Chancellor’s court.
In one case the right to a fellowship of Winchester
was by consent tried by prohibition, it being doubtfal

(®) R. v. Purnell {1748}, 1 W. BL, 87.

{0} R.v. Qambridge University [1765], 8 Borr,, 1,047,

(@) Asin Patrick's Case [1666], T. Roym., 101, where it went to
the senior fellow of Quoens'.

(¢} T. Raym., 110.
(f) Sandys v. Samdys [1840], 1 Q. 1., 818 (n),



MISCELLANEOUS 103

- e - —— - = -

who was visitor, and a mandamus thus not lying (g).
In one case a writ of restitution was refused (#), but
no doubt would have heen granted in a proper case.
Habeas Corpua lies for false imprisonment of a
scholar (i) or of one of the public (£). The remedy by
quo warranto is not cowpetent to test the right of
a fellow to his office(!). An injunction has been
sometimes granted to prevent a college from taking
a certain course. At least one fumous case was
tried on ejectment (m), and probably the modérn
action for the recovery of land would lie under
similar circumstances, Distress a8 o remedy for
withholding of the stipend of a fellowship is no
longer in use. Fellowships are probably since reccnt
changes not frechold offices but mercly charges on
the revenue of the college. Trespass or case would
lie in certain cases. An action of contract would
lie under the ordinary rules of contract where a
college was a party (#). If the question as to the
sufficient learning of a graduate in holy orders be
raised, it must be by dupler quercla in one of the

(9) Cited in R. v. Bishop of Ely {1750],2 W. DL, 88, Declaration
in prohibition, a procedure occurring in some of the cases, is now
obsolete.

(k) Widdrington's Case [1668], T. Raym., 81, 68. It 18 probable
that certiorars would he to remove the record from the Chancellor's
couxt, but there appears to be no case on the subject.

() T. Raym., 110.

(%) R.v. Eladon, below. Bee also Prrrin v. West, above.

() Marriott v. Gregory [1772], Lofit, 21.

(m) Phillips v. Bury, for which ree Appendix.

(n) As in Jones v. St. John's College, Ocford [1871], L. R,, 6
C. P., 115, a questitn of counter-signature by the bursar fo a building
contract.
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provincial courts (¢), it cannot be by quare impedit,
a secular court being, as Lord Ellenborough said,
unfitted to sit as a court of error upon matters of
grammar (p). ‘

Several questions of evidence have been decided
by the courts, but some would probably not be
considered binding at present. Possibly judicial
notice of the common scal will be takeun since
8 & 9 Viet,, ¢. 118. But it is still necessary to
prdve, on any objection, that the scal was affixed
with proper authority. Two eages of interest arose
before” the Act, and they may still he useful as
guides. Both were actions of slander by Doctors of
Medicine of St. Andrews against defendants who
had alleged that the plaintifls were unqualified. In
the earlier case the production of the diploma of
M.D. from 8t. Andrews University was held not to
be sufficient evidence that the seal affixed was the
scal of the university (¢). In the later case the
plaintiff produced evidence that the scal was the seal
of the university and on that succeeded(r). In an
anonymous case the King’s Bench refused to act
without au attested copy of the statutes of All
Souls, on an application to the visitor to appoint as
founder’s kin fellow a candidate rejected by the
college (s). It was the practice at King's for the
procecdings of the Provost and fellows to be entered

(o) Willis v. Bishop of Oxford, above.

(») B. v. Archbishop of Canterbury {1813], 156 East, 148.

(g) Moisce v. Thornton [1799], 8 T. R., 808.

(r) Collins v. Carnegie [1884], 1 A. & E., 895,
(s) Anon. [1734], 2 Barnard, 437.
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in the Liber Protocollorum signed by the registrar as
a notary public. The book contained an entry of
the expulsion of Mr. Bearblock from his fellowship
by decision of $he visitor, but the entry was not
gigned. Evidence was given thal the handwriting
of the entry was the same as that of the signed
entrics. The unsigned entry was held to be
inadmissible (/). A testator made a gift of his
library to Selwyn. The ecatalogue was a voluminous
,document, a copy of which would have entailéd
considerable expense.  Probate was granted with-
out requiring the catalogue to be brought into the
registry, the college mmdertuking to hold it for
the registry (u). Usage will be taken into con-
sideration. So will the mauner in which the donor of
a trust fund conducted himself in the distribution of
a trust fund (z). Inspection of corporation hooks
will he allowed to au interested party provided that
the evidence is required in a civil action (), but not
in a criminal prosecution (2).

At Oxford statutes of the university are printed
or written in duplicate, one copy heing deposited in
the archives, one in the Bodlcian Library, Stat. x, 2,
2. Probably either would be evidence.

(8) Fox v. Bearbluck [1881], 17 Ch. D., 429.

(1) In the goods of Balme [1897], D. 261.

{®) A.-G. v. Brasenose Collogo [1884), 2 C. & F., 2985, the case of
Nowell, Dean of $b. Paul's, and Middlston Schoal ; A -G, for Ireland
v. Buflop of Limerick [1870{, L. K. b Eq., 408,

(y) Grant, 811,

(#) R. v, Purnell, Appendix.
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(b) Differences between Ozford and Gambridge

Several of these have already been noticed, but it
mey be useful to give a short summary in this place.

(1) A hall is & corporation at Cambridge, but not
at Oxford. Trinity Hall is as fully & corporation as
Trinity College, and the same was the case with Clare,
Pembroke, and 8t. Catharine’s when they were called
balls. Selwyn is technically a hostel and corresponds
wry nearly to the Oxford private halls, such as
Marcon’s.

(2) The government and discipline differ both in
names and functions. The Oxford uames of Congrega-
tion (in the Oxford sense), Delegacy, Board of Faculty,
Visitatorial Board, are unknown at Cambridge ;
Syndicate (@), Senate, Sex Viri, are equally unknown
at Oxford. The rights of jurisdiction over bad
characters have had a different growth in the two
universities. The powers and tenure of office of the
Vice-Chancellor are not the same.

(8) The procedure in the Chancellors’ courts is
not the same, and the right of conusance is more
restricted at Cambridge.

(4) The degrees differ, especially the law degrees.
D.C.L. and B.C.L. are peculiar to Oxford ; LL.D.,
LLM., and LL.B. to (ambridge. A smaller differ-
ence is the variety of caps and gowns at Cambridge,
which also has no distinctive scholars’ gowns, as at
Oxford.

(@) The term “ayndic " iz adopted from Paris, where there was &
syndious or proourator ad litem.
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{5) The position of hoth heads and tutors differs
copsiderably in the two universities. Nor has
Cambridge gone as far as Ozxford in attaching
professorships to colleges.

(c) Acts of Parlicanent affecting Colleges

Some of these have already been mnoticed, but
there arc many in addition. 27 Hen. VI, ¢ 42, s.
7, seems to be the carliest. [t cnacted that Durgs
ham College, Uxford (uow Trinity), might take
advantage of the Act, which relieved the colleges
frow the payment of first fruits and tenths. 18 Eliz,,
¢, 6, contained provisions for leases made by Magdalen
and 8t John’s, Oxford. 13 Aune, ¢. 6, anncxed
canonries to the headship of Oriel (4) and Pembroke,
Oxford, and $t. Catharine’s. C. 17 gave to Brasenose
the presentation to churches at Stepney. 3 & 4 Vict.,
¢. 113, detached the canonry of Worcester from the
Margaret Professorship of Divinity at Oxford, and
made bitn a canon of Christ Church instead. The
Cambridge Act of 1856 provided for Trinity scholar-
ghips, Grindal fellows and scholars at Pembroke, and
similar matters. The Act of 1877 dealt with, nter
alia, the Soell and ITulme exhibitions and the Dixie
foundation of Emmanuel. 30 & 31 Vict, e 76,
enabled & new ordinance to be made for Christ Church
in substitution for previous ordinances. Hertford,

(b) The canonry was dissevered from the headship by the Ach of

1877, and is mow attached to the Oriel Professorship of Exegesis.

Canonrios attached fo professorships nlso exist at Christ Church, Kl
end Durbam.
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dissolved by 56 Geo. III, c. 136 (¢), was reconstituted
by the Hertford College Act, 1874 (37 & 88 Vict, c.
55). Private Acts are numerous. Among others may
be named 46 Geo. 111, c. cxlvii, enabling the Warden
of Wadham to marry; 35 & 36 Vict., c. cliv, a8 to
scholarships at St. John's, Oxford ; 58 & 59 Vict., c.
Ixxxiv, as to sale of Downing College lands ; and 7
Edw. VII, c. cx, as to the Hulme trust cstates,

() The Undergraduate.

Some cases on this subject will be found in the
Appendix. The college hag a disceretion as to whom
it will admit, and a sentence of rustication or expulsion
cannot be appeuled against except by those on the
foundation, or clected to be on the foundation, who
have an appeal to the visitor. Tn an indictment for
assault on a pensioner of Queen’s by turning him out
of the college garden, the production of a sentence of
expulsion by the college was regarded as a conclusive
defence (d). The question that most often arises is
that of necessaries supplied to an undergraduate
under twenty-one. Necessaries are defined by sect. 2
of the Sale of Goods Act, 1893, as “ goods suitable

(c) After it had practically censed to cxist in 1805 owing to ihe
fuilure of the colloge to clect new fellows on vacancies, Bee Co, Litt.,
18 b; Dean of Windaor v. Webb [1614], Godb., 211. Any leases made
by the extinct corporation are detorinined, and where it is & leusee the
reversion nccelorates and the land reverts to the lessor, Hastings
Corporation v. Letton, L. R. [1908], 1 K. B., 878,

(&) R. v. Grundon {1775}, Cowyp., 815, No ressons need be given,
but it scems probable that if reasons be given they should be good
ones, In Filegerald v. Northoote |1885), 4 ¥ & F,, 656, the plaintifl
wab expelled from Oscott Colloga for an alleged breach of discipline
which the jury found hud not oceurred, and he obtained daineges.
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to the condition in life of such infant . . . and to his
actual requirements at the time of delivery.” This is
in accordance with o judgment of the Court of
Exchequer, exgept that the court  went
further, and held that nccessaries supplied to a
Cambridge undergraduate are not such things as are
requisite for bare subsistence. Jewellery to the value
of £8 was allowed (¢). In another casc of the same
year an action was brought against an Oxford
undergraduate for the hire of hunters. The jury
found for the livery stable keeper, but the C'ommon
Pleas granted a new trial (f). Dinners supplied to
an undergraduate in lodgings are not primd focie
necessaries {g). The latest case on the subject was
an action brought by a tailor for goods supplied while
the defendant was an undergraduate of Trinity,
Cambridge. The bill included ecleven faney waist-
coats at £2 25 each. The Court of Appeal held
that the onus was on the plaintiff to prove not only
that the goods were suitable to the condition in life
of the infant, but that he was not sufliciently supplied
with goods of that class, Judgment was entered for
the defendant (4). [Education is a necessary (/).

{e) Petere v. Fleming [31840],6 M. & W,, 42

(f) Harrison v, Fane {1840, 1 M. & G.. 650

(9) Brooker v, Soot! [1844],11 M. & W.,67. Presumably because,
it not a non.collegiato studeut, he would find dinner provided for him
in the college hall,

(%) Nask v. Inman, L. R. [1608], 2 K. B., 1. Ths i¢ quite in
sonakdance with Foster v. Redgrave [1867], L. R., 4 Ex., 85 (n), the
case of an Oxlord undergradunte and his talor.

() Pickering v. Gunning [1628], Six W. Jones, 182; Phillimore,
I., lu Qolling v, Oory, * Times,” 5 Feb., 1901,



1o UNIVERSITY LAW

This would include matters subsidiary to the main
purpose of education, such as hooks for the schools,
payment of battels, rent of lodgings, and drawing
the necessary cheques. Where necessaries are bought
the infant must, by the section of the Sale of Goods
Act already cited, * pay a reasonable price therefor.”
But he cannot give a bill of exchange for them (k).
At common law a contract by an infant was voidable
and might have heen repudiated or ratified on the
infant coming of age, and 9 Geo. 1V, ¢. 14, enacted
that ratification must be in writing. But the whole
law* was altered by the Infants’ Relief Act, 1874,
since which any contract entered into by an infant
(other than for necessaries) shall be absolutely void,
and no action lies against him upon ratification made
after full age. A contract for payment of a loan
made during infuncy is also avoided by the Betting
and Loans (Infants) Act, 1892. For torts the infant
is liable. Ginmett v. Whittingham, ahove, iz good
authority for this. Therc was no doult as to his
liability, the only point was whether conusance lay.
But the tort must be independent of contract, and
a contractual liability cannot be got rid of by
framing the action in tort (). The infant may be
liable for an independent tortious act which he was
expressly forbidden to do by the other party to the
contract. In the leading case on the subject an
undergraduate of Trinity, Cambridge, hired a horse,
the owner expressly stipulating that it should not be

(K) Re Soltykoff, L. R. (18011, 1 Q. B., 418,
(&) Jennings v. Rundall [1799], 8 T. K., 886.
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used for jumping, and the Trinity man only paid the
amount charged for a horse not expected to jump.
The defendant lent it to a friend who jumped the
horse and staked it. It was held that the defendant
was lisble. “There has heen an actionable wrong,”
said Erle, C.J., “for which the defendant is liable,
independently of the finding of the jury that the
Liring of the horse was a nccessary suitable to the
degree and station in life of this young man”(m).
Representation by an infant that he is of age
apparently docs not allow him aftcrwards to insist
on his absence of capacity to contract (z). Bt it
scems doubtful whether if he represent himself as
agent when he is not, he would De liable to an action
for breach of warranty of authority, an action of tort.
The case might be illustrated by a man under
twenty-one opening an account at an Oxford bank
and falsely declaring to the manager that he had his
father's authority to do so. The father would not
be liable on an overdraft. Would the son be, unless
indeed the cheques were for necessaries ? An under-
graduate, besides making himself liable for education,
might enter into a valid contract for tuition to
others or for the post of assistant-master in a school,

(m) Burnard v. Haggis {1868], 14 C. B., N. 8., 45,

(n) This seems to be the offuct of such cascs as Mills v. Fon
{1887], 87 Ch, D, 158. At common law, beforo the Judieature Acta,
there was no liability on such representation, Stikrmun v. Dawson
[1847}, 16 L. J. Ch., 205. Roman law allowed liability of the minor
where he became looupletior, Dig. iv, 8,1, 18. ln Woolf v. Woolf
[1899], 1 Ch.,, 848, an injunction was granted, und the infant had to
pay costa,



12 UNIVERSITY LAW

o e —— — ———— —

if the terms be fair and reasonable and not mani-
festly to his disadvantage (0). Protection from
betting circulars and similar temptations is afforded
to minors by the Betting and Loans (Infants) Act,
1892. Under the provisions of this' Act the sending
of any such circular to any person at any university,
college, school, or other place of education, where
such person is an infant, is guilty of o misdemeanour,
and the sender shall be deemed to have known that
sach person was an infant, unless he proves that he
had reasonable ground for Lelieving such person to
be of full age. There is prohably an implied contract
that a university or college supplics efficient tuition.
An action would lic by an undergraduate—by his
next friend should he be an infant—for breach of
the contract to educate (p). A member of a college
is bound to conform to reasonable rules of discipline,
and if he do not do so, the contract to educate is not
broken. In a recent case a Cambridge undergradnate
was expelled for refusal to go to chapel. He brought
an action for breach of contract to educate. The
college set up the Statuie of Frauds as a defence of
the alleged contract, also that by 56 & 57 Viet.,
c. 61, & 1(g), more than six months had eclapsed
gince the act complained of. On the trial at Herts
Assizes, Wills, J., directed judgment for the college
on the ground that the relation of an undergraduate

(») See cases in Anson, Law of Contract, pt. ii, o. iii, ». 2.

(») This was one of the grounds of mction in the wall-known
Halleybury case, Hutt v. Governors of Hailrybury College {1888],
4+ Tunes " L. R., 623, as well u4 in the following cnse.

{g) The Public Officers’ I'rotection Act, 1898,
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to his college was in matters of discipline not a con.
tractual one(r). KEven if over twenty-one years of
age the undergraduate has no borough vote for
Ozxford or Camlridge, whether he reside in college or
in lodgings (s). The only exception is to be found
in scholars of Trinity College, Dublin. The under-
graduate is liable to the criminal law like any other
subject, the only difference being that in some cases
he is amenable to a special tribunal. At the same
time he cannot create u crime by persuading "a
companion of the other sex to walk with him (¢),

MonerN UNIVERSITIES

The law as to these is less interesting ; it is mainly
statutory, and there are few reported decisions. In
most cases the CUrown is visitor and nominates the
first Chancellor, subsequent holders of the office
being elected by the university (u). The Medical

(r) Green v. Pelerhouse, - Tames,” 10 Feb., 1808, The contract Lo
oducate might alse be broken should an undergraduate be cxpelled or
sent down for & definite tame without being heard n his defonce. Un-
loss indood it be ono of the rules of diseipline, as it is 1n many collegos,
that failure to pass university exauunations in a given tume means
withdrawal from the colloge,

(s) Hee cases in Appendix,

(5) As was jheld in the famous case of R.v. Hopkins, already
noticed.

(w) Unlike Oxford and Cambridge the modern universities, oxcopt
Durbam, recaive subventions from the State. In the Appropriation
Act, 1908, sppears the item, *for grants in aid of the exponses of
ocertaln universities and colleges in Great Britain und ol the expenses
under the Welsh Intermediate Education Act, 1889, £221,800." The
ym of this grapted to the English Universities varies from year.

See Parliamentary Paper, 1900, [102], containing a Treasury minute
recotmmending an aggregato sum good for a quinquenniuni.

w.U.
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Acts and the exemptions from the Mortmain Acts
generally apply, but, except for Durham, not the
Universities and College Estates Acts.

Durham has had a long history, In the four-
teenth century Thomas of Hatficld, Bishop of Durham,
founded Durham College for eight monks and seven
students at Oxford. It was practically a cell of
Durham Abbey. In 1657 (‘romwell founded =
university, I’ Hunton being the Provost, but recalled
the grant on petition from Oxford and Cambridge.
Durham College, Oxford, now represented by Trinity,
was dissolved in 1548, and the proceeds granted to
the Dean and Chapter. The present university was
founded hy royal charter, confirmed by 2 & 3 Will. 1V,
¢. xix, and followed by an order in council of 1837,
under the name of “The Warden, Masters, and
Scholars of the University of Durham.” The bishop
was visitor and the dean Warden. There was a rc-
constitution by the Durbam University Act, 1861,
and ordinances framed under that Act were approved
by order in council in 1862. Finally, the University
of Durham Act, 1908 (8 Edw. VI], c. 20), again
reconstituted the university. The bishop remains
visitor, the dean ceases to be Warden and becomes
ex officio Chancellor, the corporate name of the
university being altered accordingly. There is a
Senate and Convocation and a Council of the
Durham Colleges. The canonries annexed to the
professorships of divinity and Greek remain so
annexed and appointments to them are made by
the visitor. The Newcastle division of the university
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consists of the Durham Clollege of Medicine and
the Armstrong Clollege. Commissioners are appointed
hy the Act to frame statutes. Resident members
of the university are exempt from service in the
militia by 15 & 16 Viet., ¢. 50, 5. 61. The Univer-
sities and College Estates Acts, the University Tests
Act, and the Mortmain Acts ivclude Durham. There
appear to have been no judicial decisions affecting
Durham specially («). The Municipal Corporatioms
Act, 1882, s. 257, cnacts that nothing in the Act
is to affect the rights or privileges granted® by
charter or Act of Parlimment to the University of
Durham,

London was incorporated by letters patent iu
1836. A subsequent charter was granted in 1868,
and a supplemental charter in 1878, cuabling women
to graduate. The university was reconstiiuted by
the University of London Act, 1898 (61 & 62 Victa
c. 62, amended 1899), which appointed s commissiqh
to make statutes and regulations in accordande
with the report on the proposed Gresham universit
and with the schedule to the Act. It is withiu the
exceptions to the Mortmain Aets. The governing
bodies are the Secnate (with three standing com-
mittees) and (‘onvocation, The King is visitor.
15 & 16 Vict., ¢. 60, s. 21, excmptions from service
in the militia are given to members of the senate
and examiners, professors, tutors, and lecturers,
also to students duly matriculated and actually
receiving education. Medical graduates were put

(%) Bee J. T. Fowler, Durhawa University (1904),

oy

"
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* in the same position as medical graduates of Oxford
and Cambridge by 17 & 18 Viet,, c. 114, and 36 &
37 Vict.,, e¢. 55. One member of Parliament was
allotted to the university by the Reprcsentation of
the People Act, 1867, and elections are not subject to
the Ballot Act, 1872. Two reported cases affecting
the university will be found in the Appendix. Some
private Acts deal with the constituent colleges, c.g.,
2 Edw. V1I, c. xcii as to King’s college; 5 Edw. VII,
c. xci as to University College.

The Victoria University was founded by charter
in 1880. By the Vietoria University Aet, 1888,
gradnates of the university having the qualifying
degree are entitled to any office, privilege, or ex-
emption given by Act of Parliament or public
authority to graduates of Oxford, Cambridge, and
London. The federal system after lasting over
twenty years was not successful, and the Privy
Council after hearing evidence approved of the
grant of separate churters to the three constituent
colleges.

Victoria University of Manchester kept the old
name with the addition of the name of the city.
There is no public Aect subsequent to the Act of
1888, but by 3 Edw. VI, ¢. ziii (1904), the
Vietoria University has been put in the same posi-
tion as to gifts in mortmain as the older universities.
It has also been enabled hy supplemental charters
to aimit women to degrees and to assume discipli-
nary powers over delinguent graduates. This has
been generally followed im the charters and Acts
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constituting the newer universities. The buildings
of the Owens College are not rateable, as the
trustees are under a statutory incapacity to let the
premises at & rent (¥).

Leeds merged the previous University (‘ollego
of Leeds in itself by 3 Edw. VII, ¢. xxxv. By the
Leeds University Act, 1904, wherever any office
is open to graduates of Oxford, (‘ambridge, Loudon,
and the Victoria University of Manchester, or
wherever any privilege or exemption has been or
shall be given by any Act of Parlinment or regula-
tion of a public authority to graduates of sthose
universities, graduates of Leeds having the quali-
fying degree may hold any such oflice and be
entitled to such privilege.

Liverpool merged the University College of
Liverpool by 3 Edw. VII, ¢ cexxxii. Provisions
gimilar 1o those of the l.ceds University Act were
contained in the University Liverpool Act, 1904.

Waules (Prifysgol Cymra) obtained its charter in
1893, Provisions similar to those of the Leeds Act
were contained in the University of Wales Act, 1902,
Svme private Acts deal with constituent colleges
of the university, now the only federal university
remaining. An example is the Bangor Corporation
Act, 1903 (3 Edw. VII, ¢ ccxhi), as to the site of
the North Wales College at Bangor. It has recently
been held that the property of the North Wales

() Owens College v. Chorlton, [1887], 18 Q. BB. 1., 408. For the
history of the college see I. Thompson, The Owens College (1886).
Acts regulating it were passed in 1870, 1871, and 1899,

Cl
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College is not liable for income tax, as it is occapied
for charitable purposes under the Income Tax Act,
1842(2). The King is * Protector” of the univer-
sity, presumably the same thing as visitor, the
Prince of Wales is Chancellor. What has already
been said as to educational endowments under the
Endowed Schools Acts must be read subject to the
provisions of the Welsh Intermediate Education
Act, 1889. The Act does not name universities
ot colleges. The Welsh charter is said to contain
the most complete provision of any as to women’s
education and graduation («).

DBirminglun is mainly regulated by the Birming-
ham University Act, 1900 (63 & 64 Vict,, c. xix),
repealing the Mason University College Act, 1897.

Sheffield obtained its charter and Act in the
same year, an example of unusual celerity. The
Act is the University of Sheflield Act, 1905
(5 Edw. VII, ¢. 152). Bristol obtained a charter in
1909.

In all these universities new statutes must as
a rule be approved by order in council, as at
Oxford and Cambridge. An example is the statute
establishing a faculty of law al Sheffield in 1908. It
is generally provided that statutes or ordinances are
not to be repugnant to the laws of the realm or the
general objects of the charters. A charter is to be

(#) B. v. Commisgioners of Income Taw, [1908], W, N., 03,
affirmed (10091, W. N., 57,

(@) W. C. Davis and W. L. Jones, Hist. of the University of
Wales (1905).
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construed beneficially for the university. Sometimes,
as by the Victoria University Act, 1904, preference
is given, in case of inadequacy of accommodation
at the univergjity, to children of parents vesiding
in the university town. The modern universities
differ from Oxford and Cambridge in having on
the Court a large ropresentation of local public
anthorities. The Court is the ultimate governing
hody and direets the custody and use of the common
seal. Convocation consists of graduates, sometinees
of MLA. or superior degree, somctimes including
those of D.A. degree only. 'The Senate genterally
regulates education, subject to review by the Court.
The Council is a comparatively small executive body
which drafts statutes and ordinances. Such is the
general constitution of modern universities, but
it is not unmiversal, for Durham and London have
no Courts.
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Wirh this selection in addition to those noticed in the text, it is
hoped that few cuses of imjportance have been overlooked.
Occasionally o cuse to which a colloge is party bus nothing to do
with vuniversity law. Soch cases bave not beon inserted.
Famples are The Lincoin Collegs Case, [1595], 8 Rep. b9
Bmmanuel Collage v. Erans, [1625], Rep. in Ch., 10 ; Clare Hall
v. Hagling, [1848], 17 L. J,, Ch,, 301. The Awmerican cades
will be interesting as touching soe problems which have not yet
risen on this side of the Atlantic.

Redvers v, Burdolf, [1292], Y. B. 20 Edw. T, 296 (Rolls
Reries). Action of replevin, ~Avowry of taking to be good on
ground that Bardolf had a leet and Redvers was resident within
the precinet of Lhe leet, and thet he wes in o decenpary snd woe
amerced and distrnined for the amercement, Rodvers claimed
that he ought not to be in a decennary, for that he was a clerk
conversant o les ecvles. e produced a letber of the Bishop of
Ely and of the Chancellor of Omnbridge (Canturbure), testifying
this, Amerooment annulled and damages for distress awarded.

Chase’s Cnse, [1430], Y. B. 8 Hen. VI, 18, 7. Writ of
trespase ogainst Thomas Ohage of Oxford for goods seized.
Defence that King Henry IV by letters potent granted to the
Ohancellor of Oxford and his snecessors tl}::t they should not be
impleaded by any writ of oyer and terminer or trespass or con-
tract by reason of his office within the town of Oxford. The
Chancellor or his commissury may by the letters patent be judge
himself (son juge demesnc) in trespass,

Henry VI in 1442 granted to Corpus, Oxford, discharge
from toll and }E)znbage sll over England. This was held to be s
good grant, 2 Roll. Abr., 198 (a).

Oorpus Christi, Cambridge, Cuss, [1561], Dal. 81. If &
master of a college devise lands to the college it cannob take,

() The report says Corpus, Oxford, mot founded Il 1516
Probatlfly Corpus, Cambridge, or Denet, founded 1852, must be
mean!

120
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becanse at the moment of his death it is incomplete and acepha-
lous. This decision, though sapported by Iittleton, s. 443,
would probably not be followed at the present day. Even were
it still good law, the difficulty might be evaded to a devise to
trustees for the benefit of the college and any future master.

Dean of Chrisle Church v. Paroit, [1578], 4 Leon., 190. M
the King grant lands to a corporation by another name than that
by which they wers named before, the lands shall pass and the
lettors patent shall be to thew a new incorporation.

A-G. v. Margaret Pogfrssor, [1682], 1 Yern., h5. A
testalor devised fifty pounda a yoar for a lecturer in polemical or
casuistical divinity, so us he be s bachelor or doctor in divinity
and fifly years of age and wonld read five lectures in every term.
Cambridge, the heir-at-law consenting, would have had e
conditions reformed so ag to admit 2 lecturer forty years of age
and three lectures a terio. The Lord Chancellor, although there
was no opposition, refused to sunction the proposed alterftion in
the terms of the will.

Alban Franeis’ Case, [16877, 11 St. Tr, 1315, Francis was
a Benedictiuc monk, whom the Vice-Chancellor of Cumbridge
refused to admit to the derree of M.\, without the caths, in
accordance with the King's lotters ander the sign-mannal. The
Hecleinsticn] Commission deprived the Viee-Chancellor, the
Master of Magdalene, of his degrees ().

Magdalen College Case, [1687], 12 8t. Tr.,, ). The vice-
resident and fellows were twice cited before the Heclesiastical
Jommission to show why (1) tbey had nol elected Anthony
Farmer President in accordince with the King’s mandate; (2)
they hed not elected the Bishop of Oxford in secordance with a
second mandate. Farmer was disqualificd by renson of his
immoral life and his not having been fellow of Magdalen or New
College. John Iough wus elected in his stead and wdinitted by
the Bishop of Winchester as visitor. On that the King by two
mandates, one to the college, the other to the Beclesiastical
Commission w8 visitors of the university, sppownted the Bishop

of Oxford President, and the fellows submitted “as far as is

lawfal and sgreeable to the stututes of the said college.” The

Commission on November 16, deprived twenty-five fellows of

their offices, and on Decomber 10, declared Hough and twenty-

six fallows incapable of promotion to any ccclesiastical dignity

olrﬂ lsuén(egoe. The dcprivo«r fellows were restored on Ootober 11,
).

{6) A speclal of the cage was published in 1880.
{¢) There is & laxge amount of literature dealing with this famous
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Phillips v. Bury, [1694), + Mod., 106. Thiz was sn aotion
of ejectment for the Rector’s lodgings at Exeter. The defendant,
the Rector, who had been appointed in 1666—chiefly on the
strength of a letter from Charles IT—had deprived Uolmer, a
fellow, for immorality. Colmer appealed to the visitor, Bishop
Trelawney, well known as one of the Seven Bighops. The visitor
sent his chancellor to restore Colmer. He was refosed admittance,
The visitor then appointed a visitation after notice, but the college
gates were closed aguinst him. The Rector was then deprived for
contomacy by the visitor. The case went up to the House of
Lords,and was decided in favour of the plaintiff on the ground that
the decision of a visitor is & judgmont # rem and conclasive, and
that the office of visitor necessarily carries with it the power of
deprivation. Such power the founder conld not restrain, be
having created the Bishop of Exeter and his successors visitors («).

Tremain’s Case, [1719], 1 Str., 167. DBeing up infant he went
to Ozferd contrary to the order of his guardian, who would have
him go to Cambridge ; and the Court sent & messenger to carry
him from Osford to Cawmbridge. And upou his returning to
Oxford there went another fwm to cury hin to Oambridge quam
to keep him there ().

cage. N. Johnston, M.D., was a strong supporter of the royal claim
in The King's Visttatorial Power asserted (1688). C. Aldworth, tha
vico-president, naturully took the other side in An lmpartial Relagion
of the whole Proceedings ugainst St. Mury Magdalen College in Oxon.
{1688). There nre other books on the guestion by Hir C. Hedges, T.
Cartwright, Bishop of Chester, a membor of the Commission, and
others. The authorities will Le found m J. B. Bloxam, Mugdalen
College and Jawmes T1 (1886).

A similar case had occurred a century earlier at Corpus, Oxford.
In 15688 the Queen sent & mnndate to the visitor to admit Cole
President. This was oboyed after the expulsion of the offending
fellows, 1 Wood, 200. Two follows were also expelled at Magdalen »

eneration later, but by the President and fellows, not the visitor.
The proceedings tcok pluce in 1730, The minor poet, Dr. Thomas
Lisle, follow and bursar, was with some of his colleagues accused of
¢ blasphemy und other vile practices, but e was acquitted.”

{d) This omse caused great excilement at the titne, One proof of
this is the unusual number of reports in whieh it appears. Ineaddition
to Mod, it will be found in Cases in Parl., 86 ; Skinner, 447; 1 Salk.,
400; Carth., 180; 2 T. R, 286. A longer description of the )
ings is given in The Case of Exetor Uollege in the Univarsity of Oxford

ted and vindicated (1801), by the date before the House of Lorda’
decision, and in C. W. Boase, Regiatrum Collegii Rzonienais (1604),
p. oxxix. The name uppears in sorne reports ar Herry or Bery.

(¢) Compare a similar case thirty years later, whete the of
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Dr. Bentlsy's Cuuso, [1718-1736). There were numerous stages .
in this case, probably the most celebrated of all the university
cases. In 1718 s mandamus went to the Bishop of Ely as visitor
of Trinity, Cambridge, to compel him to discharge his fanctions
18 visitor, the question being whether Bentley as Master of Trinity
had rightly suspended Dr. Miller from his fellowship. In 1714
the case was heard before the visitor, but his death put an end
o the proceedings. 1n 1718 Bentley was deprived of his degrees
by the ("hancellor’s conrt for contummey in not appearing to a suit
brought against him by Conyers Middieton, the author of the life
of Cicero. A rulo for a mundawnus to reslore the degrees was
granted by the King’s Bench in 1723 on the ground that the
university had mudo no return of o visitor, and that Dentley had
not been heard in his own defence (/). In 1724 the same regple
followed on the wrgumeni of a peremptory mandamus. The
grouud of decision was that, as it was not shown that the pro-
cepdings in the Chancellor’s conrt and m Congresutim were
nocording to civil law, they must be presumed (o have been
secording to common law and had violated the principles of
justice at conunon law (). On a question ansing whoether by
the statutes of Trinity tho Crown or the bishop were visitor, 1t
woe decided on the constroction of two inconsmtent codes of
statutes that the Crown was general and the bishop special or
local visitor, and that the latter had power to deprive for
delinquency as Muster. Bentley then declared in prohibition
agninst the bishop, and in 1732 the Howse of Lords decided
against him, The judgment lnid down that visitors are not to
be tied to any purticular formw, or to be prohibited for irregu-
larity in their procecdings or informality in their acts, but only
for want of jurisdiction. 'I'he vwtor had cited Bentley ss specinl
visitor and afterwards, in a plen to the prohibitjon, insisted
on his right as general visitor. The variance was held nou to
avoid the plea, us in one character or auother the bishop
ﬁonseﬁnad jurisdiction (9). In sccordance with this judgment the

ishop, in" 1733, proceeded to try Bentley, and 1 1734 deprived
him of his office ns Master for breach of the college statutes and
for misuse of college property. The articles of accusation were
very numerons. One of them, to be found iu Brown, was an
allegation that Bentley allowed his son Richurd w prescnt himself

Chaneery sompeliod a boy to return to Eton accordmg to the wishes
of his gmdhg,eilhe bo hiving no comsln.int against the head master
of Bton, Hall v, Hall, {1749], 8 Atk., T2l

(f) R.v. Cambdridge Univorsity, 2 Str., 1157,

(§) Bishop of Bly v. Bentley, 3 Bro. P.C., 220.
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a8 a candidate and be elected fellow of Trinity, although he was
a graduate of 8t. John's and so ineligible under the Trinity
statutes.  But Dentley after all these vicissitudes triumphed once
more. The vice-master refused to act on the visitor's judgment,
and in 1786 Lord Hardwicke refused to issne a mandamus to
force him to do so, ut the same time declining to determine the
old question who was general visitor (4).

~@. v. Stephens, _17371, 2 Abr. Uas. Bq., 196, The trusteer
of the Radcliffe Travelling Fellowships, founded only twenty-two
years earlier, were empowered to dispense the defendant from his
obligation to travel,

RB. v. Purnell, [1748], 1 W. BL, 37. This was an information
in the King’s Bonch against the Vice-(hancellor (the Warden of
New College), for neglect of the duties of his office v8 Vice-(than-
cellor and magistrate for Oxfordshire, in not punishing two under-
graduates for trensonable words spoken in the streets at Oxford (4).
The refort, howover, says that they were punished in his court,
but apparently insuffiviently. The King’s Bench did not err on
the side of insufliciency, but passed u sentence aimost brutal, when
the age of the culprits is considered. The sentence was a heavy
fino and two years’' imprisonment, with the additional degradation
of being conducted through all the courts at Westminster with a
paper on their forehends setting forth their crime. The informe-
tion againgt Dr. Purnell was dismissed on the ground that the
King’s Bench bad no power to order inspection of the statutes
aud archives of the university #o us to inform itself what the
duties of the Vice-Chancellor were, us such inspection would have
tended to make the defendunt criminate himself. Sic W. Black-
stone, in his note, atates that this was probably an expedient for
putting the question by, as it would have been eusy to call on the
registrar of the university to produce the documents(k). In a
civil case, the documents required heing of a public nature, could
have been proved by caamined copies. The cuse appears to be an

(k) Dr. Walker's Case, ('as. temp. Hardwicke, 212. For further
information, books and pamphlets of the time joay be consulbed,
especially Dr. Colbatch's Vindication of the Bishop of Ely’s Visitatorial
Jarisdiction (1782). More modern worke are De Quincey’s Btudy,
vol. vii, p. 85, of the edilion of 1857; Monk, Life of Bentley (1868);
Sir R. C. Jebb, Lifc of Bontley (1882).

(#) See R. v. Whitmore and Daswoes, the case iminediately precediog.
The treasonable words have not been recorded.

(k) In spite of the great jurist’s opinion, the rogistrar would not
have brought the archives, They would have bean in the gustody of
the keeper of the archives, an offico created in 1684. ’
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suthority that one of the ordinary tribunals may supplemont a
punishment inflicted by a univerait'y court.

8. John's College, Uambridge v. T'odingtun, [1757], 1 Burr., 158.
A rule for a prohibition wus obtained by the college against pro-
ceedings by a reje?l.cd candidate for a fellowship on the ground
that the Bishop of Ely was not general visitor, 80 us to determine
the validity of un chwation to s fellowship on a new foundation.
"The rule was discharged by tho King's Bench, it being held that
new followships ingrafted must be subject to the jurisdiction und
discipline cxercised over the original foundation. This decision
has boen substantially followed in some subsequent cases and
solved the puint left undecided in a Clare Hall case in the
preceding centur)r .

Spencer v. All Seuls ('ollege, [1762], Wilmot, Opinions &nd
Judgments, 163. The Archbishop of Canterbury as visitor, with
Wilmot, ('.J., and Dr. Hay us ssscrsors, held, on the wowling of
the college statutes, that the founder intended to give a preference
to his blood ad iyfintum, and that candidates for fellowships, ay
remote a8 fourteen dogrees of consanguimty from tho founder,
were eabitled to preference. After this decision consanguinity
was reckoned by B. Buckler’s Stemmatt Chivllmana (Oxford,
1764, Supploment, 1775).  In 1777 Archbishop Cornwallis
granted so injunction by which no preference to tounder’s kin
was given us long a8 ten fellows of founder’s kin remuined in the
college (1n). Blackstone, himsclf u fellow of All Souls, in his
Essay on Collatersl Cousanguinity (1750), objects to relationsbip
being traced further than the Statutes of Distribution allow,
criticising & similar judgment of Lord Keeper Bromley as to
the college. 'There were cases both at AJl Souls and other
colleges of alleged unscrupulous forgery of pedigrees, some of
which will be found in the various college histories (#).

R. v. Vice-Chancellor of Cumbrudge, [17657, 4+ Burr., 1647,
There was a contest for the office of Uigh Steward between the
Earls of Hardwicke and S8andwich. A grace in fuvour of the
former passed the ('vput, and in the Housc of Regents the voting
was oqual. The Vice-Chancollor dissolved the House. One vote
was afterwards found to be bad, If it were disallowed, Lord

(h Jemmings’ Case, [1809], & Mod. 422.

(m) Report of Commission, 1862, p. #20. The old su})pos_ud
restriotion on All Houls fellows thut thoy should be bene nati, eplendide
veatiti, ot mediooriter docti has no foundation in fact. The qualifica-
tion in the original stadutes is tn plano canty computeator erudits,
.13 {m) One appears to have huppened ai New Colloge as latoly as

29.
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: Hardwicke was in & majority of one. A mandamus lay to the
Vice-Chancellor Lo summon a new House and affix the common
seal to the diploma appuinting Lord Hardwicke,

Winchester Collage Case,[1767], Cases in Lawand Equity, 113,
Exhibitions were founded for the bencfit of fogr of the testator’s
kin of the name of Hodeon, charged on an estate in Hants, and
tenable at any graomar school or univereity.” Acconnts were to
be rendered every threc years. Interest was allowed by the court
on a sum unpaid after the lapse of one of the periods of three

ears,
y A.-G. v. Downing, [1767], Wilmot, Opinions and Judgments, L.
Sir J. Downing by his will made in 1717 devised all his
luqda to trustees to ceriain relations, and in defanlt of snch
relations and their issue, to purchase a site at Cambridge and
build a college on it to be called Downing College and to sue for
a charter for such college, The testator died in 1744, the trustees
baving predecensed him. An information was filed at the relation
of the university against the heirs-at-law of the deviseet and heirs-
at-law of the testator in order to have the trusts of the will
executed. Judgment was given in favour of carrying out the
terms of the will as a charitable trust, in case the King should be
pleased to grant a charter for the proposed college and & licence in
mortmain for it to accept the devised estates, The principal
objection to the validity of the devise was that it was made to n
body ot in being and that it depended on the consent of the King
and tbe university whevher such a body would ever come into
existence. To thig it was angwered by the court that the devise
to & possible future corporation must depend on the same roles a8
those governing u devise to on individual not yet in being. The
fact of the trusteos having predeceased the testator did not prevent
the court from carrying out the charitable intent of the testator
by the appointment of new trustees for the purpose of appiying
for a charter. "There was considerable farther litigation (o),
and fipally & charter was granted in 1300,

R. v. Chancellor of Cambridge, [1794), 6 T. R, 89, The
publication by a resident fellow of Jesus of a pamphlet against the
Churchof England is an offence against the statutes of the nniversity
and renders the writer punishable by banishment by the Vice-
Chancellor and the heads of houses in the Chancellor's Court. A
mandamus to restore him was refuscd, althoungh his college had
taken no action against him,

(o) The most interesting casc was A.G. v. Bowker, [1708], 8
Ves., T18a, where the court rejected the argumen! that there were
quite enough colleges at Cambridge.
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A-G. v, Andrew, [1798], 8 Ves., 633 ; Andrew v. Merchant
Taylors® Company, [1802], 7 Ves,, 223. A lestator bequeathed a
sam of money for the endowment of scholarships at Trinity Hall,
On that coliege refusing the gift the court ordered it to be trans-
ferrod to St Jou's, ()xforﬁ, on tho principle of cy-prés, the
scholarhips being for the benetit of Merchant Taylors® school and
8t. John's buing cld®g connccted wich that school. At o Juter
stage of the proceedings (Andsiew v. Tianily Hall, [1804], 9 Ves.,
h25), it was held that a college may accept one benefit nnder a
will und disclaim anotber, and that the court has no jurisdiction
to force the whole gift on an unwilling recipient.

Curtiz v. Hutton, [1n08], 14 Ves., 587, Hutton by his will
left certuin lands in Euglund for su establishment for students
the King’s College of Old Aberdeen, It was held that the i?t‘:
heing of land in England, was void by the Mortmain Aclb of 9 Geo.
11, c. 86, even thongh it were iu favour of a charity in a ceuntry
where devises of real estate for charitable purposes were not for-
bidden. Under the Mortmain Act, 1891, such a devise would no
doubt be valid. A legacy to be laid out in land in Scotlaud for
Beottish educational purpose was held to be good the year afier
the Hutton case (n).

Broun v, Renoward, [18107, 12 East.,, 12. Conusauce was
allowed in u claim by the Vice-Chancellor of Cambridge in action
against a fellow of Bidney for trospa~s. The claim wus allowed
althongh made before declaration 1 the actior nnd althongh the
claim was defective in not alleging that the cause of action arose
within the jurisdictivn. Thoe defect was beld 1o be cured by
affidavit,

A.-G. v. Catharine Hall, [ Lo2v], Juc. 381, A doevise was made
to the college for founding ndditional fellowships and scholarships.
Certain stipends were to bo paid out of rents, the surplus was to
be thrown iuto commoun stock for the benefit of the college. 1t
was decided that a largely increwsed surplus could not be used to
sugment the value of the new foundations,

A.-G, v. Brasenose Cuollege, (1834}, 2 C. & F., 205. The
college was held entitled to all surplus income of u charily after

roviding a fixed charge for Middleton school. This was followed

Y A~G. v. Magdalen College, [1817], 10 Beav., 102, where the
master and usher of Magdalen school were licld not entitled to
increased stipends owing to the increased revenne of the college.

A~G. v. Sibthorp, [1826], 2 Russ. & M., 107. A devise to
the fellows and demics of Magdalen was held to be too indefinite
tvg_be carried into effect, nor could it be supported as a devise to

(@) Mackindosh v, Townsend, [1809], 1 Ves., 830.
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the colloge for the benefit of part of ita members. Distinguish
from the T'rinity Colleye Case, p. 71. There the lessor :::s a oor-
poration and there wus no doubt of it identity, In this case the
corporastion was not named at all, the objects of the pift were
uunamed mewbers of it,

Ez parte Inge, [1531], 2 Russ. & M., dho. Where out of
several candidates for o close followship p# «St. Catharine’s only
one fulfilled all the requirements of the endowment, that fact did
not exempt him from the necessity of undergoing a qualifyin
examination. The standard of merit on such examination ghoujﬁ
be relative, not positive, for the purpuse of ascertaining that he is
duly qualified, and having no regard to the comparative qualifica-

jons of his competitors.

Re 8t. John's College, Cambridye, [1837], 2 Ruoss. & M., §05.
A close fellowship wus founded for the efit of a native of
Beverjey ¢ if any such shall be found within the university.” If
Le is found not *able™ after exawination, tle college may eloct
another candidate. The court will not review the judgment of
the college as to ability.

A.-Q. v. Cuwins Uolleye, [1837), 2 Keen, 150. A college is
under no obligation to accept an sccussion to ite foundstion, but
if it do, it in bound strictly to adherc to the trust. The court
refused to appoint new trustces where there had been errors and
misapplications of trust funds for two centuries,

R.v. Burnard, {1837], 7 C. & P., 784, At Oxford Asgsizes
before Bolland, B.  The defendant was indicted for fulse pre-
tences in falscly protending that he was a commoner of Magdalen
and so obtaining a pair of boot-straps from a bootmaker. Ho
wont into the shop weuring a commoner’s capand gown and stated
that he wae u member of Magdalen. Evidence was given that
there were no commoners at Magdalen, and that there wag po
such name on the books. The learned judge in summi up maid,
“ If nothing had pussed in words I should have laid down that
the fact of the defendant’s appearing in the cap and gown would
bave becn pregnant evidence from which a jury might infer that
he pretended that he was a nomber of the university.”

Sandys v. Sendys, {18407, 1 Q. B., 316, (n). A feigned issue
to try the uestion who had the right to nominate a fcllow on
the Parke foundation al Petcrhouse under & deed of 163¢, The
mties had each obtained a rule nisi for & mandamus to sdmit

is nominee. The plaintiff wus held eotitled to nominate, afier
having done so for twenty years, without being called on to prove
the extinction of elder branches of the family.

Hampden v. Macmullen, E1843], 2 Notes of Cases, App.-£:
This appears to be the only reported case heard before the
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Delegates of Appeals in Congregation. Tt was an appeal from
the Chancellor's court where Mr. Mucmullen, Fellow of Corpus,
groceeded by citation and libel ogainst Dr. Hampden, Regius

rofesgor of Divinity and afterwards Bishop of Hereford, for
refusing to attend the disputation of Mr. Macmullen for the
degree of B.D™ Dr. Kenyou, the Assessor, admitted the libel (¢).
The Court of Delepwigs, six in number, reversed the finding of
the Assessor, holding titht the libel was wronely admitted, there
being no breach of duty Ly the Regins Professor for which an
action of damager would lie,

A4-0. V. Dm{ma’ Company, [1843], 6 Beav., 328, carries
A-G.v. Calus College a little further. A college may accept an
accession to the foundation quuhfied hy conditions if the founQer
of the acoession ro agree with the colleve,

Er parte Joorsom, [1818], 2 Phill,, 521, The Stututes of
University provided that « {cllow on the founduation of Hapry IV
should be 8 native of the diocese of York or Durham and s
sacerdotin consbeivius, o fellow on the foundation of Williwm of
Durhum showld be ornalus moribus  fucultalibus  pauper and
caelerts paribus should be preferred to othery who were born in

mrts of the conntry more distant from the city of Durham.

oursom wus born nearver to that city thun Conington, who was
elected. Bright, the other success{al candidate, had not taken
orders, but was qualified to he admitted to dencon’s orders within
the six months which must clapse between election and admission.
Moorsom’s petition for admission to one or other of the fellow-
ships was heard before Lord Cottenham, 1.C.. as representing
the Queen, the visitor of the collece. "The Lord Chancellor held
thet cosiers paribus meant, when the candidate claiming pre-
ference was equal to the othurs in other respects.  He was not to
be elocted regurdless of merits(r). It wus also held that the
condition n sacerdobiv eonstifulus would be sutisfied by taking
deacon’s ordera within the timne between election und adwission.
In an anonymous case, cited in Moorsom’s case, Lord Brougham
soems to havo held that the rule in clection to an open fellowship
was defur digniori, to a close onv difur scd digno, The Lord
Chancellor also referred to the case of Dr. Ellerton's petition in
1803. Ellerton had been u cundidate for an Ingledew fellowship

(@) .meal in civil law Erooedure. st that time the procedure in the

or's sourt, was the Libellus conventionis of Cod. vii, 40, 8, and
othmtgesin the Code of Juatinian. It was the plaintiff's statement
of olaim.

{#) Compare Ro Nelile's Charity, {1872], L. T., 14 Eq., 434,
ere o similar construction wne put on eusteris paribus in n school
case,

W.u.
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at Magdalen, to which (lollins was elected. Collins was & layman
and the election wus set sside by the visitor on the gronnd
that by the tio of admission as serius r&mqmt'mw he could
not possibly be in priest’s orders. The words mn the Magdalon
statutes, in ordine sacordolnli comstiiuhi, were porhaps stronger
than those in the university statutes, as the ords i. named,

Glusgow College v, A.~t}., [154K7, 1 TI. Tuesl00. By numerous
schemes confirmed by decrces in Chancfty from 1698 to 1759
the trusts of the will of John 8nell for the benefit of Glasgow
stadents at Balliol had heen administered cy-prés, it having been
found impossible to carry onts strictly the intention of the testator.
Under these decrees students hud been for many years admitted
at Balliol withont regard to their destination for holy orders and
8 contrary to whut was contemplated by the original trusts.
Glasgow Colleze was Preshyterian while Spe!l was a student there,
but Episcopalian at the dater of his will and death, Soon after his
death Presbyterianisim became the form of c¢hureh government in
Scotland. In 1845 an informution wus filed ut the relation of
certain members of the Episcopal Cburch of Scotlund. and a
decree was made in Chancery, directing an inquiry as to so
varying the former decrees as to muake the charity more con-
ducive to providing the Episcopal (‘hurch with competeni clergy
educated at Glasgow and Dalliol. Thix decrce was reversed by
the House of Lords, as the proposed nguiry coutemplated a new
scheme inconsistent with those undor which the charity had been
administored for a very long period.

Fewslel v, King's College, [1833], 16 Beav., 494, The assign-
ment by a fellow of a college of the profits of his fellowship is
not contrary to public poliey. There 18 nothing mn the nature of
the income of a fellowship fiom which it can be inferred that the
profits are not ussignable in cquity. Although the assignment
may be contrary to the implied intention of the founder and to
the spirit of the statutes und a violation of the fellow’s duty to his
college, a court of cquity will not declare it void.

e Store’s Umversity Gyt {18607, 30 L. 1., BEq, 192. A
testator iv 1674 devised certam lands for maintnining and bring-
ing up three boys from Wakeficld at onc of the universities.
aut;ﬁeme framed in 1825 declared thai the boys should be chosen
from among those who had been for three years at the free school.
Lord Romilly, M.R., derided that this did not mean the threc
years immediately preceding the election, but that a boy who had
been three years at the nchool was eligible, though he had left
five years before the day of eluction. is decision was roversed
E the Lords Justices of Appeal, who determined that the:

years must Le an entire period immediately preceding the
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electiou. But they refused to disturb the position of the elected
candidate.,
Komp v, Newille, [1861], 10 C. B,, N. 8, 528. This has
bocome oune of the lendiug caves in constitutional law. The
laintiff, a maker at (ambridge, sned the Viee-Chancellor, the
r of Magdnlenc, for assault and false imprisonment in the
Spinning House, mBRisag her weur other closhes than her own,
and domg other things incident to the imprisonment. The
defendant justified under a churter of the third year of Elizabeth
empowcring the university by its oiticers o search the town of
‘ambridge for common wornen and others suspected of evil, and
to punish such persons as they should upon search find guilty or
suspected of evil. He also pleaded that T. 8. Woolluston, she
proctor, holding tho officc mwued in the charter and in the
Cambridge Award Act, 1856, foand the plaintiff and other women
agsembled in o carriage with scholars of the nniversity in 2 public
street in the town. Further, thut ressonably suspecting the
plaintiff of evil, thut is, of hemg i compuny with the scholars
for idle, disorderly, and immoral purposes, the said Woollaston
apprchanded the plaintiff and brought her hefure the defendant
{or examination, whereupon the detendant heard and exumined
the plaintifl and was satisfied of the matters uforessid and caus d
her to he punished by imprisonment tor five days in a fit and
proper place of confinement, the chunge of clothes bemy part of
the ressonuble disciplme of such place, The plaintiff swore that
there was no warrant of commitment, no vviidence of character
allowed to be culled, vo winesses examined in her presence,
sud no witnesses examined on vath, HShe slso denied that she
had any disorderly or inmnoral purpose. The jury found that
the proctor had ressonable gronud for suspicion, that the defen-
dant did hear apd examine the plaintiff, but thet, he had ot made
due inguiry into her charscter. On these findings Erle, C.J.,
delivered the considered judgment of the Common Pleas that the
Vice-Chancellor was judge of a court of record and that us the
chartor defined no mode of procedure, cither for heariug, detor-
mination, or commitment, no action of trespass lay for the
imprisonment, although the prison was » frunchise, snd not n
oommon, gaol. The Court relied partly on an early seventeenth
century esse where it was said vulle curte quae vecordwm non habel
Jotsst finem imponere neque aliquem carcere mandare, quia ssta. spec-
tant tantummodo ad curias de recordo (s). The Court further laid

(a) Beucher's Case, |1600], 8 Rep., 59. This case is inoonsistent
With Bonkam’s Case, [1810], 8 Rep. 114. The reason as given by
Holt, 0,J., is u very ourious onc. e suyd In Groenvelt v. Burwell,
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down the more important general principle thut no action les
ngainst a judge for an adjudication to the best of his judgment
on u mutter within his jurisdiction, and o fuct so adjndicated by
him cannot be put in iskue in an action against him founded on
sach adjodication. LA

Pusey v. Jowett, [1868], Annual Registgr, 4. This wos a
proceeding instituted 1 the Oxford courdtOr heresy contained in
certain published writings of the defendant. The defendant

lended to the jorirdiction of the court. The assessor (Dr.
Montague Rernard) hold that he hud o discretion and that in the
use of that discretion he must decide that he had no jnrisdiction to
denl with an ecclesinatical offence which wus not provided against
bff the statutes of the university.

Thomson v. London Uhurersity, [1861], 33 L. J., Ch. 624,
The ugiversity conferred on the Blumtiﬂ" a gold mudal, he having
been the cundidate who liad obtuined the highest number of
marks in the examination for the LIL.D. degreo in 1861, In
1864 it was discovered by the Scnate that the examiners had made
an orror in the mode which they had adopted to uscertain the
highest, number of marks. The Nenate thereupon determined to
awatd a second gold medal to the cundidate to whom roocording
to their view the medal ought to lave been awarded. The

laintiff filed his bill against the university and the other candi-
gst.e on the ground that the plaintiff had become a candidute and
paid his examination fee after lesrning from the registrar that the
examination would be conducled and the marks ascertained in the
mode which actually happened. The prayer of the bill wea that
vhe university might be restruined from uwarding the eecond
medal, that the other candidate might he restrained from keeping it,
and thut the university might he restrained from sllowing to appear
in the calendar anything derogutory to the plaintiff as sole gold
medullist. Kindersley, V.C,, held that he bad no jurisdiction to
entertain the suit, the matter being solely within the jurisdiction
of the visitor, and even though the matter were one falling within
the cognisance of the Oourt, the Elainbiﬂ' had shown no equity.

New v. Bonaker, [1867], L. R. 4 Eq., 655, A testator gave
certain funds to the President and Vice-President of the United
Statos and the Governor of Pennsylvania on trust to build and
endow a college for the instruction of youth in the HState of
Pennsylvania, and that & mfesor shonld be engaged to incul-
cate the natural rights of black people. The trusiecs disclaimed

16987], Curth., 461, that Coke desired to support & graduate of
bridge against the College of Physiclans in order to prevent
he considered an affront to the university, which he much venerated.
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the gift. The Court held that it liad no power to enforce the
trust or administer cv-prog, and the funds fell into the residue.

A-@G. v. Sidney Surser College, [1869], L. R., 4 Ch,, 722,
Francis Combe in 16471 devised lunds to Sidney and to Trinity,
Uxford, ¢ for the only nse, education in piecty and learning of
four of the deggeradanty of my brothera und sisters, and three of
the descendnnta®f the brothers and sisters of my first wife, and
three of the desccn&d‘nbr.g of the brothers and sisters of my second
wife, or in default of such” tn vertain poor kin. The two
colleges accopted the gitt, und each had ulways required that those
persons who cluimed the bepefit. of it shonld hecome members of
the college, and when there wero no such cluimants each college
had appropriated a moiety of the rents to its own parposes. 1t
was held by Lord Hatherley, 1.0, that any descendants clajn-
ing the benefit of the ¢ift mnst become members of one of the
colleres and that, subject to the trust, the colleges were eutibled
to the lands in cqual moieties, By a statute framed for Sidney in
1860 the cmoluments, subject to the rights of any persons bene-
ficially intorested under the will, were to be curried to the goneral
funds of the college. It wus held thal as thiy statule was intru
wires of the university commission, Sidney took one moiety of the
reats and profits freed from the charge of cducabing descendants
of the testutor, and that a scheme must be prepured as to the
mojety of Trinity.

Harnes v, Pelers, [18697, L. . 1 C. P, 539 5 Tunner v. Carter
and Banks v. Narshall, [1556],16 Q. B, D, =31, The first case
was an appeal from the revwing barrister of the borough of
Cambridge, who had disallowed the votes for the horough claimed
by a follow, a scholar, and a pensioner. Tt was held that none of
t.ge claimants was entitled as u lodger under the Representation o;
the Peaple Act, 1867. The position of a fellow residing in college
is now altered by the Registration Act, 18%5, u. 15, under whieh
he has a vote as oocupier for the city of Usford or borough of
Oambridge. The attempt to seenre a lodger vote for an nnder -
gradnate over twenty-one huving fuiled, an attempt was mude in
the second and third cases to become qualified for the accupation
vote. Appeals were brought from the revising barristers of Oxford
and Cambridge, and the first decision was substantially Hollowed,
the ground wus that undorgraduates voenpying rooms in college
are under regulations which do not allow them to reside in the
rooms during certain parts of "h‘ﬁ](‘"“' without tho expreas permis-
sion of the college snthoritics. The decision would no donbt be
the same in the case of undorgraduates residing in lodgings. as the

.Tight of continuous occupution is equaily subject to disciplinnry
regulation.
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Re Meyricke Fund, [1872], L. R., 7 Ch,, 500. Mation to
commit the bursar of Jesns, Oxford, for refusing to make discovery
of the documents of the fund, dating from 1712, Held, afirming
Wood, V.0., that discovery must be made and the college must
psy coste. The Endowed Bohools Commission baye power to
inquire into the endowment of exhibitions resri to & school
ur district. Wales is such a district. The j et must now
be read as modified by the Welsh Inmpﬂ&te Edneation Act,
1889.

Yales v. Universily College, London, [1875], 1. R., 7 H. L.,
438, The expression of an intention accom nﬁmg a bornest does
not necessarily constitutc & condition on wﬁo the beguext is to
take effect or be defeated. 'The testator may not fully effectuate
hig expressed intention wnd the bequest may still be valid. A
testator made a gift, after a life catate to his widow, “to
University College, London, for the purpose of founding in it »
new professorship in archeeology, for the regulation of which
professorship I purpose preparing a code of rules and regnlations,
which I intend to aut.ﬁz.micabe under my own haud.” The
testator died without making any rules. It was decided by, the
House of Lords that the bequest was valid and was not affected
by thel subsequent provision us to rules, the acceptance of which
by the college had been rendered impossible by the act of the
testator himself.

R. v. Herlford College, [1878], 3 Q. B. D., 639. By the
Hertford College Act, 1874, Magdalen Hall was dissolved and
Hertford created. An endowment for a lay fellowship was after-
wards accepted bg the college, It was restricted to mombers of
the Churches of Eugland and Ireland und certain other cpiscopal
churches in communion with those churches. The prosecutor,
Tillyard, 8th classic in 1875, presented himself for examination
in 1875 “ a8 & nonconformist candidate.” He was informed
the Principal that he might be examined if he wished, but that be
wounld not be elected even though he stood at the head of the list,
He did not present himself at the proper time, and Maude, » d(l‘llls
goalified candidate, was clected after cxamination. Tillyard di
not appeal to the visitor. The prosecutor applied to the Queen's
Bench division for & mandamus. The college demurred to the
return, and the Queen’s Bench granted the mandamus. On erpor
the Court of Appeal reversed therudgmmb. The main groonds
as stated by Lord Coleridge, C.J., who delivered the {:w
of the court, were three. (1) The remedy, if any, was by appeal
to the visitor. (2) There was no refusal to examine the prose-
cator, and even if there had been, 4 mandsmus would not ls,
where the office was filled by a duly qualified candidate. (8)
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University Tests Act, 1871, is confined to colleges subsisting before
it was passed snd does not prevent the creation of new colleges or
new endowments in old colleges, contined to members of u
particnlar religion,

Ginnell v. Whitlinghem, Elsm;], 16 Q. B. 1, 761. This wes
a claim by thg Chancelior of Oxford of conusunce in an action for
libol brought iffsthe High Court. It was made after delivery of
the plaintifs st-atelﬂ:.x}of clnim in the sction, "The plaintiff ‘was
& circas proprietor, the defendant an undergradaate of Worcester.
The defendant bad written letters to the « Daily Chronicle” and
other newspapers reﬂectin% on the plaintifls circus on Gloncester
Green a8 & resort of bad characters. The claim to conusance
under seal of the Chancellor was made nnder the charter of 14
Hen, VIII, as set out in Registrim Privileyiorum Almue Uniper-
sitatis Qroniensis (1770), 8. 37 of which is the non-intromittant
clause, ratified by the statute of 18 Eliz. The claim was allowed,
but Lord Coleridge, C.J., admitted that i, was “u mog incon~
venient privileze.” The claim was also held to have been made in
time.

Re Pauncefort, [188)], 42 Ch. D, 624, Ydward Pauncefort
by his will dated 1723 gave properly to the Corporation of the
Nons of the Clergy on trust to divide the income thereof equally
between ten of the gervitors of Christ Church, such a8 the
anthorities should recommend *for their sobriely, diligence ab
their stadies, und of parts fit for a minister of the Gospe! and
designed for holy orders.” By statotes made for Christ Church
under the powers given by the Act of 1877 and approved by the
Queen in Couneil, it was provided that the Pauncefort exhibitions
shonld be applied to the support of certain college exhibitioners
without any condition as to their being designed for holy orders.
Stirling, J., held that the statntes having been duly approved
;ren!:d binding on the corporation notwithstanding the will of the
ounaer.

R.v. Eladon, {1891]. (‘smbridge Aseizes, before Pollock, B.

Prisoner wuws indicted for Lreaking out of the spinming
honse, to which she had been committed by the Vice-Chancollor
on the unsworn evidence of the proctor and his constables. The
university relied on a charter of James I of 9 March, 1603, giving
{t the power to apprehend bad characters. The charter was
produced by the registrat. The learned baron held that the
ml was in lawful custody and she was found guilty of prison

R. v. Vies-Chancollor of Qumbridge, [1891], 8 ¢ Times” L. R.,
5l. A rgle nisi fora wét of hebeas vorpus on hehalf of Daigy
opking to release her from imprisonment in the apinning house

-
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under the warrant of the Vice-Chancellor *for walking with o
member of the university.” The roal c‘luent.ion was whether this
enphemistic phrase—there being no allegation of any iroraoral
P hrought Miss Hopking within the words rsax seu susyscias
de malo of the churter of James [. There was also s rule fora
cartiorari to bring ug and qussh the proceedingg.in the Viee«
Cbanoellor’s conrt. The proceedings had beer n the previous
oage, in camaera on nnsworn stutements. The pul®8were made absolate
gebhe Queen’s Bench Division on the gfound that the words of

charge did not in their natural senre import such an offence
a8 would give the Viee-Chuancellor jurisdiction, and that a court
cannot assume jurisdiction by interpreting words which do net
give it jurisdiction as though they did, and that “ walking with
an undergrnduate” I8 not an offence known to law. Lord
Qofbridge, (.J., in his judgment said, 1 desire to say that not
only in my opinion is the jurisdiclion of the Vice-Chancellor
most important to be kept up, but that in administering it he was
aet simply by & desire to do his daty. . . . The matter was
fully heard by him and he caercised his judicial functions in the
most legitimate monner. It is, however, another matter whether
when the court has to consider the condnct of a fapctionary clothed
with & great and exceptionul authority, it can see that he hus
scted within the limits of that authority.” This and the
m:ions case led to the making of the Act of 1894, which bas

already mentioned in the chapter on Discipline,

Hopkins v. Walliz, © Thnes,” 20 and 26 March, 1892. The
proseontor in the preceding cuse brought an action aguinst the
pro-proctor at Ipswich Assizes. Two yuestions were left to
the Jury : (1) Had the defendant reasonable ground for avspect-
ing the plaintiff of evil 7 (2) Did he act in good faith in direct-
ing her arrest, or from any und what improper motive? The
jury found for the defendant,

Boyer v. Bishop of Norwich, [1892], A. C., 417. Appeal to
the Judicial Oommittec of the Privy Council from the official
Principal of the Arches Court of Ounterbury rejecting the
appellant's libel in a cause of duplex querela. {(Yhe question was
whether the presentation of the sppeliant by Emmanuel Uollege to
the rectory of Brantham in Norfolk was void or not under 18
Anne, c. 18. By an Order in Council made in 1878 a certain
statute of the college was approved. The statute provided that
the heir of Bir W. Dixie should have the perpetual right of
nominsting to the college fit persons for entation fo |
Drantham and other rectories, gruduaies of nuel with
oertein qualifications. The appellant was & graduate of Emmunuel
and pomsessed such qualifications. 8ir A. Dixie, the heir of
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8ir W. Dixie, duly vominated the appellant,, tho promovent, to .
the collage, and the college presented him/to the respondent.

The respoudent took objection to the presentation on the ground

that Sir A. Dixic was & Roman Catholic. Held, affirming the

judgment of Lord Penzance, that the presentation was void, as

it could not bo dreated us a prescutation by the college itaelf

Tollowing a lapsdd nomination.

Rooke v. JawsdM, [1895], 1 Ch,, 480, The plaintiff clnimed
# declaration that he wik cntitled to u Bousfield scholarship ut
Mill Hill Bchool. By a deed of 1851 it was provided that the
trustees of the deed should stund possessed of & certain sam,
tho proceeds to be applied towards the support of the holder of
the Bounsfield Scholarship at Univermity (‘ollege, London, or New
Oollege, London. The pluintiff aud another duly presented
themselves for cxumination in 1891, The plaintift obtained 570
wurks, the other candidate 496, On this the plaintiff entered
a¢ o sbudeut At Umversity Callece. The trustees refysed to
award hin the scholarship. The nwin point in the case was
whether the authority of the Charity (‘orumissioners was neces-
m for the proceedings. 1t was held thut it was, and that as it

not been obtained, the motion for u declaration failed.
With regard to swsrding on the results of an cxumination,
Chitty, J., said, “ In my opinion there is pothing more than a
proclamation thut an examination for s scholarship will bo held,
and there is no announcement that the scholurship will be
aswarded to the scholar who obtains the highest number of
marks. . . . It was not coupled with any statement to the effect
that the boy who had the greatest number of marks should have
the scholarship.”

Re the Unmwersily of London Medical Sciences Instituts Kund,
[19009], 2 Ch. 1. 1In 1902 the Senate of the University resolved
to take steps to estublish & Medical Sciences Institute. Alfred
Beit gave a donation of £25,00 payuble in five annnal in-
stalments, After paying three instalments he died, having Ly
his will bequeathied .£25,000 to the Inmstitute. The legacy was
paid. Subweguently the scheme was abandoned, The uestion
was then raised whether the sum should be repaid to the executors
or was impresod with a churitable trust and to be admimstered
op-pris. The Court of Appeal decided in favour of the former
alternative, s¢ no general claritable intent was shown.

AMERICAN CASES

Dartmouth Collegn v. Woodwurd, [1819], 4 Wheaton, 518.
Phe charter grauted by George III to the trnstees of Dartmouth
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Oollege in New Ham]}nhire in the }vlear 1769 is a contract within
the weaning of Art. I, 8. 10, of the Constitntion of the United
States, declsring thet no State shall make any law impairing the
obligation of contracts. The charter was not avoided by the
Revolation. An Act of the legislature of New Hampshire alter-
ing the charter materinlly without the assent of the corporation
is & Jaw impairing the obligration of a contract is unoonstitu-
tional and void. “That s corporation is getalfushed for p

of education docs not per se muke it a’public corporation liable
to the control of the Btate legisluture. By its churter Dartmouth
College is a private corporation (2).

This celebrated decision of the Supreme Court has been
inserted Lecnnse it i one of the leading cnses in the constitn-
tigx‘:al law of the United States, snd has ub the same time soms
interest from the point of view of university and college law.
Two other cases bearing on the point may be noticed. The
originad grant of a charter by the legislature of u State is con-
stitutional, Fincennes Universily v. Indiuna, [1852], 14 Howard,
208.  Au Act of the legislature of Maine removing the President
of Bowdoin C('ollege fronu his office was held to be & hreach of
Art. 1, 8. 10, and therefore unconstitutional, Allen v. MeKean,
[ 18857, 1 Sumner, 276.

Sturges v. (olty, [187], 2 Flippin, 163,  Application in the
Cirenit Court of Ohlo by the assignee of a bankropt’s estate
againg Denison University. 'The hankrupt had given & sub-
seription towards the endowment of the university, and the
question was whether this wag o contract made vn good con-
rideration and therefore vaulid against tho agsignee, or whether it
was & voluntary gift lisble to be defested by the bankraptey of
the donor. The conrt held that the university was entitled to
the gift on the ground that a gratnitons subscriptivn towards the
endowment of a university becoties a fixed legal obligation when
the stipulated condition is performed by the college on ita side.
In this case the condition was the building of the colleges the
building was completed on the strength of the subscription of
the bankrupt and others, and it was reasonable that the officers
of the corporation should rely on the subscriptions as part of
their resources and incur lisbilities on the strength of them.

Closely analogons is the later case of Jruwin v. Lomburd
University, [1897], 56 Ohio, 9. Plaintifl’s intestate gave his
promissory note “for the endowment of  the defendants. On
the strength of the note the university incurred liabilities. It
was held that there was sufficient consideration and that the note

(t) Sec 8. Bhirley, The Dertmouth College Causes (1879). *
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was good. “ The consideration is the accomplishment of the
for which the university wus incorporated.”

n the Mutter of the Estale of John McGraw, [18887, 111 N. Y.
66. By the charter of Cornell Univorsity it in allowed to hold
Eyopet:ﬁy not exceeding three million dollars. The testator by

is will madp itea gift of une million dollars, it having at the

time egromt.y s to the amount named in the charter. It was
argued that the Whiversity had a prime facic right, subject to
being dispossessed Ly fhe suit of any one interested. But the
Court of Appenals held that the prohibition was absolute, that
there was no forfeiture of the gift to the State, and that the heijr
and next of kin took on a lapse.

Mearkloy v. Whiman, [18937, 95 Mich,, 236. The game of
“ rush,” as played by students of a college, constitutes an assault,
and o student who is injured has the same right to damageS as
a Btranger.

Berry v. Wileox, [1895], 41 Nebr,, 82, The questign of the
return of e city clerk for the city of University Place depended
on the validity of the votes of seventeen stadents of the Wesleyan
nniversity, who all voted one way. Held that such sindents,
where they are emanciputed and support themsclves, regarding
the college a8 their home, may, il qualdied to vote, do so at the
place where the college is located.

Bank v. Morrow, [1897], 99 Tenn., 527. The defendant
donated a sam of 5,000 dollars to the Centenary Female College
ut Oleveland. The board of the colloge, in recogniion, gave him
the right of appointing to a perpetusl scholarship. On his bank-
ruptcy the officer attached the scholarship. The Supreme Court
on appeal from the (fonrt of Chancery Appeals, held that such a
right as that in question is not liable to be seized for debt.

SCOTLAND

Before the Scotlish universities existed Scottish students had
o find their university education in England or Francu(a). If
they chose England, the leave of the King or u safe-conduct from
the Chanosllor seems to huve becn neccssary ().

The Scottish universities were, with the cxception of Edin-
%ﬂnﬂeﬂ by papa! bull, 8t. Andrews in 1111, confirmed
by ict XIII in 1418, Glasgow by Nicholss V in 1450, with

(a) As in the olassiocal period when

Gallia causidicos docuil facunda Britannos.

(b) Examples will be fonnd in the Calendar of Documents relating
to Seotland, vol, iv, 407, 655, (1888).
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the same rights as Bologna (¢), Aberdecn in 1494. New Aberdeen
or Marischal College was founded by charter of James IV in
1598, Edinburgh was founded by the town couneil of Edinburgh
under a charter of James VI in 1582, ratified by an Act of 1621,
Until 1708 it wns a college and not a university, and (Hasgow
seems to bave been regarded as both, Seversl chunges were made
before revent legislation. Kt. Balvator and St, Jetonard Colleges
at 8t Andrews were combined in 1747 (), “the two Aberdeen
colleges not until 1860, with precedenct from 1494, The uni-
versities, once founded, werc regulated by Acts of the Scottish
Parliament and of the Tinperinl Purlizsment, aud by their own
statutes and regulations (), all sabject to judiciul interprotation,
There were numerous Acis before the union, especislly those
enforcing orthodoxy. 1579, ¢. 12, punished as vagabonds

rs of the universitics asking ulms without the licence of
the nniversities. 1579, 8. 62, directed the courne of atudies ot
St. Andrews. 1621, c. 20, allowed directurs of universities to
wear velvet, satin, or silk, bat the trimming must have been of
silk and not of gold or silver lace. 1633, c. 6, gave a right
of uction to colleges in the cvent of inversion of mortifications.
Several commissions for visitation were issued, the earliest being
nnder the authority of an Act of 1578,

Before the leginlution of 1808 the constitntiong of the universi-
ties varied. Thus at Glasgow there were three courts, the Senate,
the Faculty, and the Comitia, 03 well as the corrective disciplinary
Jurisdictio Ordinara (f). The college systeln never attuined the
same importance as in England, and the degree of B.A. does
not esist. The nearest approach to it is the division of the
students in each university—excupt Fdinburgh—into four
nations, varying in name(g). At one time cach nation had its
proctor, as at Oxford and Onmbridge. Fellowships are of
modern foundation nnd geucrally of smalil value and very limited

{¢) Glangow received » royal charter in 1577. The old constitution
will be found set out in Lischman v. Truul, {1770}, Morisen, Dict. of
Decisions, Collge, Aﬁpundix, No. 1.

(d) Bt. Mary's College is nbill separate,

{e) Bome of these would hardly be followed now, e.g. a Glasgow
mqte of the seventeenth century making expulsion the penslty for

ing.

{f) Four is tha usnal number in forcign univercities where nations
exist. Provision for un equality of votes in nations at Glasgow and
Aberdeen i mude by s. 14 of the Act of 1889,

{g) This phraso I8 derived fromn Roman law, but is used in & very

different sense. There it denoted & branch of the prastor's a.uthm'!ty
in civil actions.
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periods. Bursaries are filled partly by examination, partl

private noxpi.nntmn. Tho Edummuﬁmly'[«]ndowmenta ’AI(’;:., ]yﬂi;.éy,
makes provigion for regulating them hy scherae (/). In 1831 a
commission reported on the voustitntion of the universities, hut
its recomwmengduti®ng were not adopled in legislation until 1858,
when the Univc.%ios (Scotland) Acu (21 & 22 Vict., c. 83) was
passed. It constitnted s uniform system of government for
the oniversities(7), the Senatus Academuus, consisting of the
Principal (/) and professors, as the ordmary cducational and
disciplinary suthority, subject to review by the university court,
congisting of the Lord Rector, elected by matrienlated members,
the Principnl, and the Assessors(/). The giaduates form the
general council. Power was @miven to the commissioners nomi-
nated by the Act to, witer alie, report hiow far it wus practicable
and expedient to found a national university of which b‘le cxisting
universities should be colleges. Nnch a federal univemity has
never come 1o being.  The Act further prowided for the
universities suing and being sued under thewr corporate names.
The Secretary of State for Scotland Act, 1%%5 (1% A 19 Viet,, c.
1), transferred to the Secrctary for Neotlaud all powers and
dnoties vested in a Secrctury of Slate with regard to the nmversi-
ties of Scotland. The constitution of the universities was arain
amended by the Universities (Seotland) Act, 1889 (32 & h3 Viet.,
¢. 55), passed to give cffect to the report of the royal commiesion
which appeared in 1875, 1t is to be read and construed with the
Aot of 1858 (m). The number of porsons constituting the Conrts

{®) Before thir Act the principle of cy-prds had been applied where
bursaries were substituled for apprenticoship fees in the cade of a
charity established by Bibop Burnct in the seventocnth century.
Bwrnet's Trusiees, [1876] 4 8, ', (Fourth Seres), 127,

®) I‘revlouslay the regulation of Rdinburgh had been hy the
magistrates and town comncil, Sce Magstrates of Edwburgh v,
Professors of the Universty, |1828], 7 8. (. 256,

(k) Where no othen provmsion is mude, the Drincipal iv Viee-
Cbancellor. Before the Act of 1868 there had been inconsistentd
decisions whether the rincipul hadd 8 ensting vote in the Senate. 1In
Thom v. Dalrymplo, {1763], 6 Dat. App.. T87. it was held that the
Principal of King's College, Aberdeen, had no such vote.  In Playfair
v. Macdonald, [1800], b DPat. App., 268, 1t was held that the Principal
of 8t. Andrewn had. The Act of 1868 gives tho Lord Rector 4 casting
vole in the court. N

() This is another Instance of & Roman law phrase used in  sense
Liffarent from ite original one. The Roman assessor was tho judex
ordinarie in » ince. Bee Dirkuen, s.0.

% {m) One of the quaintert provisions in the Aot ik . 31, which
pro tor the redemption of & chalder of moal annually due by the
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is extended and their powers defined. They are the financial (»)
and appellate disciplinary anthorities, and appoint professors where
the Crown has not the right of appointment (o). The Senau+ snd
the Genernl Council remain with little alteration. £¢8,000
annually is to be distributed among the univemitie. The com-
misgioners appointed by the Act werc onablpd, smong othor
powers, to make provision for students) representative councils,
to enable women to graduste, and for the afliliation of new
colleges, such as the University College of Dundee (p). The Act
constituted a Scottish Universities Committee, similar to the
Commnittee for Oxford and Cambridge under the Act of 1877. Tts
functions ceased in 1898 (g). The annual payments may, by the
Egucation (Scotland) Act, 1008, be extended on application by
the University Courts, or avy of them, ufter report of a wpovial
committee appointed by the Secritary for Beotland,
Thedimposition of religious tests at the universitics began soon
after the Reformation. 1567, c. 11, enacted that all universities
and colleges were to be ruformed, and that none were to have
charge and care thereof, or to instruct the youth privately or
openly, but such as should be tried by the superintendvnts or
visitors of the Kirk. 'fhe Olaim of Right of 16K9, affirming the
principle of several earlicr Acts, declared it illegal to send childron
abroad to be educated as papists. 1700, c. 3, extended this to
education hy papists within the renlm. The effect of 1689, ¢. 5,
1690, c. 25, and 1706, c. 6 (confirmed by the Act aflirming the
Articles of Union), was to make 1t impossible for any one holding

Crown to Glasgow University undor churters from Archbishops of
Glasgow in 1607 and 1628,

(n) The accounts are to be nudited annually.

{0) Which need not be under the Privy Seal or with the consent of
the university, Muwrhead v. Glassford, |1808], Faculty Dec., No. 80,

() On this point two cases were earricd to the House of Lords.
In Metoalfe v. Cox, [1885], A. C.. 8238, the Ilouse held thati the
nppellants were entitled to s reduction of the order of the com-
imssioners as to afiilintion of the Dundee College on the ground theb
it wag in the nature of an ordinance and had not been laid before
Parlininent and subwitted to the Queen in Council. The new Couwrt
of tho univermity of dt. Andrews was also held not 1o have been du]z
constituted, In Bedealfe v. Cox, [1898], A. C., 647, the ITouso hel
that the Act gave no power to rovoke an affiliation of the nature of
an ineorporation which had the effoct of mergin the college into the
university with u joint object, 7.e. the establishment of a sohool of
medicine,

(¢) The Act provided for the possible gombination of the Courts
into & General University Court; but this, like the similar one as tore
national university in the Act of 1858, has rownined inoperative.
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office in & nuiversity to exercise any functions nnless he had sub-
scribod to the Confession of Faith, conformed to the worship of
the Church, and tuken the oath of allogiance. The Act of Union,
1707, ». 8, enacta thut the four nniversities and colleges 18 then
cstablished by law shall continue within the Kingdom: for ever, and
that all profeshors, principaly, regents, masters, or others bearing
office in any unisbmity, college, or school within the Kingdom
shall acknowledge the civll government in wmanuer prescrihod or
to be prescribed by Act of Purlinment, and shall snbseribe to the
Confession of Faith and practise and conform themselves to the
worship in use in the Church of Scotland. A similar policy was
followed by later Acts, e.q., the Diwrming Act of 1716 (19
Geo. 11, c. 39, 8. 51), and 13 Geo. I, ¢. 51. 16 & 17 Vict,, &
89, relieved the professors in lay clmrs from the subscription.
The Act of 1858 Ly &. 3 provided as to the Principals of Glasgow,
Aberdeen, and Edinbargh that they were not to be deemed pro-
femsors of theology and might be laymen. 22 and 23 Viet., . 21,
relioved the principals from the subseription, with the exception of
the Principal of St. Mary’s College in 8t. Andrews, The com-
missioners nnder the Aclt of 1ond were empowered to make a
special report as to whether any und what changesin the subscrip-
tion of tests hy principals, professors, and other university officers
are necessary. In 1892 a special report was fissned. It was in
favonr of abolishing tests and retaning the faculty of theology,
vhie right of election to 1t beiny in the hands of the Court and of
representatives from the Preshyterian Churches.

Severul other modern Acts afferl the universities, rg., 24 &
25 Viet, ¢ 90, dealing with the disposal of the property of
‘Edinburgh. The Kducational Endowmenta (Scotland) Act, 1852,
does not apply to any endowwent helonging to or administored
by or in the gift of any of the universities of Scotland or any of
the colleges of snch univeritios, unless the Senatux Acadenivos
of such university shull intimate in writing to the conunissioners
appointed by the Act their consent that such endowment shall b
dealt with under the Act. The commmissioners were crupowered to
frame schemes desling with buvsaries, subject to ap]%ovnl_by
order in council. Similar provicions are mude by the Education
(Sootland) Act, 190x. .

The right of returning members to Parliameut was given by
the Representation of the People Act (Neothud), 1464, under
whigh the Scottigh aniversitics are to return two mombers, one by
Edinburgh and 8t. Andrews combined, and one by (Hasgow and
Aberdeen combined. The mode of election depends chiefly on the
Adh of 1808 and on tho Elections Amendment (Scotland) Aet,
1881. The qualification is by the latter Act registration of
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zraduate as a member of the General Council (7). The election,
as in England, may be by voting papers.

The Scottish universities have some privileges, though not as

namerous and important as in Epgland. There is no university
tribunal like the Chancellor’s court; on thg other hand, the
students’ representative conncil, thongh existing At most of the
modern English universities, is unkuown at ()xford and Cambridge.
University students’ unions are exempt®rom the provisions of the
licensing Acts reluting to Scotland. The Finance Act, 1895,
removed the dutilimposud by the Stamp Aet, 1891, on admisgion
to the degree of M.D.  As to copyright, the provisions of 15 Geo.
T1I, c. 53, and & & 6 Vict, c. 45, apply a8 to Oxford and
‘smbridge. By the Militia Act of 1812 professors ure excinpt
rom service in the militia. JTeritable property acquired for
educationel purposes is by 31 & 32 Vict,, ¢ 101, 8. 26, to vest
in the disponees or their successurs without transmission or
rencwal of investiture. IRiotous conduct of the stndents some-
times, us in England, fell within the jurisdiction of the courts (r).
In somie of the older cuses traces of an occasional “ job ™ seem to
appear. In 1807 the Rector and Masters of Nt. Andrews were
heﬁaby the Court of Bessivn tvo have properly clected on the
rerignation of a professor, himself and tus son a8 joint professors
with survivorship to the ron (s).

APPIEDIX OF CASES

St. Andraws Oniversidy v. Lees, [1259], 21 Counrt of Nession
Uases, 566, The Crown, when patron of & chair, may appoint an
assistant to the professor, such appointment carrying WI&O it the
right to teach.

Creig v. Bdinburgh University, [1868], L. R. 1. H. L, Be., 848,
The property of the university is not held by the Orown or for the
Crown. Itis therefore rateable for the relief of the poor. Receipt of
the matriculation and class feen is sufficient to create rateable value.

Unsversity of Aberdeen v. Irvane, (18697, L. R. 1 H. L., 8c,
289, An estate in fee simple was held to have buen dedicated for
over two centuries for the support of bursaries and to be still subjoct
to the trusts of the original Lenefaction, the bar of prescription
being excluded by the fiduciury relastion. The respondent was
decreed to account for all rents and profits, inclnding grassums,
that had come to his hands since the signetting of the sammons,

{g) Corrupt payment of a registration fee is punishable as bribery,
{r) Bee of the Trial of the Stndents on the Charge of m
bing, ete., at the College, Edinburgh, 1888,
(s) Arnott v. Hill, 1 Bhaw’s Dig,, 481, Reversod by the Houss of
Lords in 1809,
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Glsgow Universily v. Kirkwood, [1872], 10 Court of Scasion
Oases (3rd suries), 1000. The papal wnd royal grants to the
university of immunity from taxstion, ratified by Acts of Lhe
Noottish Parliament, are to be explained by usage, This usage
has confined the immunity to exemption from locul taxation in
respect of herithble groperty acyuired by the university for
university purpcggs. The exemplion is confined to the original
gite and docs not extond,to new buildings on a new sitc after the
removal of the university to Partick,

Jez-Hlake v. Unwversity of Edinburgh, (18737, 11 Conrt of
Sossion Cages (5rd series), 784. From its foundation till 1869
only male students attended the university. In 1869 the Univer-
sity Court, in pursuance of 5. 12 of the Act of 185%, made reguls-
tions for the admission of women to the stndy of medicine. alt
was held by a majority of the Court of Ression that having respect
to the language of the deods of foundation of the universily and
the conlemporaneous interpretation by usage, women $tudents
were not entitled to stody or graduate in the university, that the
regalations of 1869 were ulira vires of the University Court, and
that & reduction of the regulations was unneeessary.  Gradustion
of wornen has since been allowed by an ordinance of 1892 made
under the provisions of the Act of 1889, and the law has come to
be in accordauce with the opinion of the dissenting judges,

Cawd v. Simr, [1%87], 12 A. C., 526. The appellant was
Professor of Moral Philorophy in Gilasgow University, the
reapondent a bookseller ut (flaszow.  Leciures delivered to
students by the appellant were published by the respundent from
shorthand notes taken down by a stndent w she lectures. The
Court of Session, on appeul from the Sheriff of Lanark, beld that
such publication did not constitute an actionable delict and dis-
missed the appeal. The Tlouse of Lords reversed the decision
of the Court of Session on the ground that a nniversity professor
who delivers oral lecturcs of his own com {msihion does not vom-
municate guch lectures to the whole world g as to ontitle any
one to publish them in book form withont his permission. It
makes no difference that he is under sn obligation to receive into
bis class all students possessing the requisite qualification.

Qensrul Trustegs of Free Church of Seotland v. Bain, [1897],
24 R. 492. The Free Ohurch Colloge, being charged with poor
and achool rates, is lisble to inhabited house duty under the
House Tax Act, 1851. It is not entitled to the exemption con-
forred by the (ustoms and Inland Revenue Act, 1878, a8 it is
got occupled for the 1imrposcs of g business or calling whereby

1 0003]11'9:&30 ht a livelihood or profit.
beﬂc sy v, Gnlgnyow University, [’)1907],&0. 281. A testator
W.U. L
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directed that the revenue of his heritable property should be need
for the purpose of erecting monwments and statues of himself
and certain members of his fumily and artistic towems at promi-
pent points on his estutes. Ile appointed the Court of fon
trustees, und if the Court shonld refuse, as it ¢id, then the uni-
versity, which accepted. It waa held not to be a charitable gift,
so that the university lost the adminiabration of”it.

Nairn and others v. Universily of Sle Andrews, [1908], A. C.,
147. The appellants were pradustes of Edinburgh, enrolled on
the General Council of the university. The respondents were
the University Oourts of Bt. Andrews and Edinburgh and the
chancellors, vice-chancellors and registrars of those nniversities,
Before the general election of 1906 the appellants applied to the
ré&istrar for voting papers under the Act of 1481, s, 2, subs. (3).
The registrar refused to issme such papers to any women whose
pames were curolled on the (ieneral Council. The Lord Ordinary
and the Court of Session repelled the claim (a) to receive voting

apers from the registrar, (b) to vote by duly marking the same,
?c), to huve their voles seo given duly counted. The House of
j.ords, without calling on counsel for the universities, affirmed
the decisions of the Scottish courts. The principle of the deci-
gion is put shortly by Lurd Ashbonrne in his judgment. * It is
to my mind impossible to imagine that the legislature shonld
have conferred by s delegation to commissioners (z) the power
either of extending the franchise themsclves to a perfectly new
class or by devolution passing on that powcr to university conrts
—6 power always jealously iepb in its own hands.” Person in
the Acts dealing with parhiamentary clections means male person.
The case is interesting as having boen argned before the House
by Miss Macmillan and Miss Simson, two of the appellants.

IRELAND

University hisborf' begins with the foundation of Trinity
College, at once & college and a university (#). It wae in
rated by cbarter of Quocn Elizaboth as Malter Universitatis {6)

(2) The ordinance of 1892, No. 18, runs thus, ¢ 14 shall bo in the
power of the University Court of each university to admit women fo
graduation in such facully or facultics as the Conrt oy think fit.”

{a) This is strikingly illustrated by & & 6 Viot,, 0. 74, under which
every parson who bhas his name on the books of Trinily College is
considered to have it also on the books of the university,

(b) Mater was often ured to donote a university. Bologna ws
alma studiorum mater or legum maier, Balamancy was maler scien-
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on 3 March, 150}, followed ’tl,‘i a series of charters and lettors
patent from 1637 to 1871, erc were also several royal coro-
misajons, eﬂfecinlly one of 181 for revising the Laudian statutes
of 1637, 'The visitors were originally keven, but wore rednced
in 1637 to twogthe Chancellor and the Archbishop of Dublin,
The Chancellor is appointed by the Senate from three names
submitted by thae ('apuf. T'he governing bodies are the Senate
or Uongregation and the Caput Senatus ; the lutter must approve
every grace before its proposal to the Semate. There is nlso o
Council for the regnlation of lectures snd exsminations. 43
Eliz., c. 4, was apphed vo Ireland by 10 Car. T, sess. 3, e. 1 (Tr.),
but in somewhat different terms. Tt names as being within the
purview of the Act the erection, mantenance, or sapport of any
college, schiool, lecture in diviniby or in any of the liberal art®or
seiences.  (irants of public money were made by 31 Ueo. III,
o. 4 (Ir.), and other Acts. 17 Car. I, ¢. 3, (Ir.), prosgrved the
rights of the College after the disturbances of 1641, Exemp-
tion from hearth money was given by i4 & 15 Car. 11, e. 17
Ir.), and from the fonndling tax by 11 & 12 Geo. I, ¢ 11
?lr.). Parts of two Acts of the Irish Porliament affecting the
university ure still law, 14 & 15 Cur. I1, ¢, 2, and 17 & 18 Vict.,
¢. 2, both dealing with property. Awmong Acts of Parhament
of the United Kingdom affecung Trinity College may be named
41 Geo. III, ¢. 107, 5 & G Viet., ¢, 40 (copyright) (), 8 & 9 Vict,,
¢. 66 (new colleges), 11 & 15 Viet,, ¢. exviii (lensing Power-l) (),
17 & 18 Viet., ¢. 83 (stampa).  Scveral Acts, especiully 17 & 18
Cur. II, ¢. 6 (Ir.), impored relgious tests on professors and
reduates. ¥rom 179% Roman Oatholicn were admitted to
roes bub not to wcholarships or fellowships, the Roman
Qatholic Relief Act, 33 Gco. IL1, e, 21 (Ir.), excepting Trinity
College from ita provisions, but nllowing the rights of Roman
Catholics in any college to he founded after the Act by Trinity

tiarum or arw scicutice. Coke unes alma mater and even his anstere
spirit for once worms at the thought of her. He is speuking of
tenure in burgage and says * mos crmtatus Canlabrigiae is found by
the osth of twelve men tho recognitors of that assize which (omitting
many others) 1 thought good to mention ib romombrancs of ny
love sod duty almne malri academive Cantabriguar,” Co. Litt., 108 b.

(0) The rights of the library of Trinity Collego under this Act are
the same a& thoso of the university bbrares of Oxford and Cambridge.

(@ A loaae for s dofinite termn exceeding thirty-five years granted
under this Aet (The Trinity College (Dublin) Luasing und Perpetuity
Act, 1851) {8 not $o bo charged with any higher duty than would
have besn chargeable if it hud beon & leaso for o dofinite tern not
exoseding thirty-five yoars, Stamp Act, 1881, 5. 77, (4).

1.
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directed that the revenue of his heritable pr?ert-y should be nsed
for the purpose of erecting monuments and statnes of himself
and certain mnembers of Lis family and ertistic Lowers at ()
nent points on his estates. e appointed the Court of Bession
trustees, and if the Court shounld refuse, as it ¢id, then the uni-
veraity, which uccepted. It was held not to be a charitable gift,
go that the nniversity lost the administration of”it.

Nasrn and others v. Unarersity of SteAndrews, [1908], A, 0.,
147, The appellants were gradustes of Edinburgh, onrolled on
the General Council of the upiversity. The respondents were
the University Courts of 8t. Andrews and Edinburgh and the
chanceliors, vico-chancellors and registrars of those universitica.
Bofore the general election of 1908 the uppellants applied to the
r&igtrar for voting papers under the Act of 1881, 8. 2, subs. ().
The registrur refuseg to issne such papers to any women whose
pames were enrolled on the General Council. The Lord Ordinary
and the Court of Session repelled the claim (4) to receive voting
papers from the registrar, (b) to vote by duly marking tho same,
(c), to have their votes so given duly connted. The Houge of
L.ords, without calling on counse! for the universities, affirmed
the decisions of the Scottish courts. The principle of the dsci-
sion is put shartly by Lord Ashbourne in his judgment. It is
to my mind impossible to imagine that the legislature should
have conferred {)y a delegation to commissioners (a) the power
either of extending the franchise themselves to a perfectly new
cluss or by devolution passing on that puwer to university courts
—a power always jealously kept in its own hands.” Terson in
the Acts dealing with parlinmentary clections means male person.
The case is intcresting as huving been argned before the House
by Mise Macmillan and Miss Simson, two of the appellants,

JRELAND

University history hegine with the foundation of Trinity
College, at once a colloge and u uuiversity (4). Tt was in
rated by charter of Quecn Elizabeth as Haler Universitatis ()

(@) The ordinance of 1892, No. 16, runs thus, *“ It shall bo in the
power of the University Court of ench university to admié women to
graduation in such facully or facultios as the Court may think 6.

(a) This ir strikingly illustrated by 6 & 6 Viet., 0. 74, under which
overy person who hus his name on the books of Trinity College in
considored to have it also on the books of the university.

(b) Mater was often used to denote a university. B
alma studiorum mater or legum maler, Salmusncy woas mater seien-
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on 8 March, 1593, followed by a eeries of charters and letiers
patent from 1637 to 1874. There were alvo several royal com-
miesioun, esrecially one of 1851 for revising the Landian statutes
of 1687. 'The viritors were originally seven, but were reduced
in 1637 to twosthe Chancellor and the Archbishop of Dublin.
The Chancellor is appointed by the Senste from three names
submitted by thw (‘epuf, 'The governing bodies ure the Benate
or Oongregation and tho Caput Senatus ; the latter must approve
every grace before its proposal to the Senste. There is also a
CUounoil fur the regulation of lecturcs and exsminations. 48
Eliz., c. 4, was applied to [reland by 10 Car. I, sess. 3, c. 1 (Ir.),
but in somewhat different terms. 1t nuines as bejug within the
parview of the Act the erection, maintenance, or support of any
college, schiool, lecture in divimty or in any of the liberal artd or
sciences, Grants of public monecy were made by 34 Geo. ITI,
¢. 4 (Ir.), and other Acts. 17 Car. I, c. 8, (Ir.), presgrved the
rights of the (‘ollege after the disturbances of 1641, FEsxemp-
tion from hearth money was given by 14 & 15 Car. IT, e. 17
(Ir.), and from the fonndling tax by 11 & 12 Geo. ITL, ¢ 11
(Ir.). Parts of two Acts of the Trish Parliament affecting the
university are still law, 11 & 15 Car. T1, ¢. 2, and 17 & 18 Vict.,
¢. 2, both dealing with property. Among Acts of Parliament
of the United Kingdowm affecting Trinity College may be named
41 Geo. LI, c. 107, & 6 Vict, ¢ 5 (copyright) (¢), 8 & 9 Vict,
o. 66 (new colleges), 14 & 15 Viet., ¢. ¢xsvai (leasing powers) (o),
17 & 18 Vict,, c. 83 (slamps).  Several Acts, especially 17 & 18
Cur, 1I, ¢. 6 (Ir.), imposed religions tests on professors and
nates. From 179! Roman Catholics were admitted to
grees bat not  to scholurships or  followships, the Roman
Catholic Relief Act, 83 Geo. ILL, ¢. 21 (Ir.), excepting Trinity
College from its provisious, but allowing the mghts of Roman
Catholics in apy college to be founded afler the Act by Trinity

tiarum or ara, scientiae., Coke uses alma maier and cven his auutore
npirit for once warlus st the thought of her. e is speaking of
tenure in burgage and mzs “omox cavitalis Cantnbrigine is found by
the oath of twelve men he rocognitors of that asdize which (omitting
wmany others) I thought good to miontion iu rcruombrance of my
lovo amd duty almue matr acudemiae Cantabrigiae,” Co. Litt., 109 b

(¢) The rights of the library of Trinity College under this Aot are
the same ax thowse of the nniversity libranes o Oxford and Cambridge.

(@) A leass for o definite term oxcoeding {hirty-five years granted
under thiz Act (The Trinity COollege (Dublin) Loasing and Perpetuity
Aot, 1851) iz not to be ohargod with any higher duty than would
hyva been chargeubls if it hud been a lewso for a delinite term not
exveeditip thirty.five years, Stamp Act, 1491, s. 77, (4).

1Y
t
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College. No guch college wus ever fonnded. Certain professors
were relicved from tests by 30 Viet., ¢. 9. Finally, the Dublin
University Test Act, 1873 (3¢ and 37 Viet, ¢ 21), sometinies
known as “ Pawcett’s Act,” abolished tests in all cases oxcept
thoso of professors, lecturers, and gradnates ig divinity. The
nniversily is represented on the General Medical Counail by 49
& B0 Vict., c. 48, (raduates, as in Tnglgnd, have certain
privileges on cntering the profession ¢f a solicitor. See 14 &
15 Vict., c. 88, 42 & 43 Viet., ¢. 65, 61 & 62 Vict,, ¢. 17. The
right of sending two members to Parlinment was given by charter
of James 1 in 7611, The number was reduced to one by the Act of
Union and again raised to two hy theReform Act of 1832, Scholars
of Trinity College, even thourh undergraduntes, have voles at un
eléttion for the oniversity, if they are twenty-one fyc-nrs of age.
The Educationnl Endowments Act, 1882, excepts from its pro-
visions the University of Dublin and Trinity College, and endow-
ments £ theological and certain other purposes unless with the
consent in writing of the governing body of such endowment or the
senato or goverming body of such univeraity. Residence is not &
condition precedent for gradustion at Dublin. Degrees are
granted to wowen.
The oldest college next to Trinity is Maynooth, established
by an Act of the Irish Parlinment in 1795, 85 Geo. III., o,
21 (Ir.), and iucorporated by R & 9 Viel., ¢, 2b. Grants of
money were made by the Irish Parliament from time to time and
were continned by the Tmperinl Parlisment up to 1869. In that
car the Irish Cﬁurch Act, 52 & 33 Vict., c. 42, repealed the
aynooth Acts with the exception of a few sections of 40 Geo.
IIL c. 85 (Ar.), and of 8 & 9 Vict, c. 25, Compensation was
given to the college for the loss of the grant and the debt of the
college to the Public Works Commissioners was remitted. The
Catholic University became an extension of Maynooth, governed
by the archbishops and bishops and a rectorial council, and with
collegres at Maynooth, Dublin, Blackrock, Carlow, and Clonliffe.
The provisions of 21 & 22 (eo. IT1, c. 62 (Ir.), forbidding the
eatablishment of s popish university, have thus long been obsolete.
The Queen’s University with colleges at Belfast, Galway, and
Cork, was established by 8 & 9 Vict., c. 66. A question arose in
1867, but was left undecided, a8 to the power of the Senate to
accept a supplemental charter E‘?-
. In 1879 the University Education (Ireland) Act, 42 & 48
Vict., c. 65, dissolved the Queen's University and under the powers
of the Act the Royal University of lreland was created by charter

(&) McOormack v. Queen’s University, 1. ., 1 Eq., 160, *
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in 1880. No residence or course of imstrnction wus to be
obligatory upon any candidate for & degree, unless in medicine
and sargery. By 44 & 45 Vict,, ¢. 52, an anuual subsidy of
£20,000 waa to be made by the Commissioners of Church
Temporalitics. ™ The stututes of the Royal University were
amended in 1897 by royal warrant nnder the sign-manual. This
is mentioned as®king o variation from the more usual mode of
proceeding by supplemefttul charter. In 1894 the question arose
whether the Presidents and Professors of the Royal University
were within the Treasury minnte compulsorily retiring civil servants
at the uge of sixty-five. Sir J.T. H Rtbert. answered in the negative
in the House of Commons. Bul st the same time such officers
may be retired by royal warrant at the discretion of the Crowp.
The Queoun’s and Boyal Universities were nob conspicuously sue-
cessful a8 attempts to deal with the problem of a university in ad-
dition to Trinity College. In 1908 u new attempt was mwle by the
Irish University Act, 1908 (8 Edw. VII, c. 38), which dissolved the
Royal University and Queen’s College, Belfast, and erected two in
plave of it, one at Dublin and one at Belfast. Queen’s College,
Cork, Queen’s College, Gulway, and the new college at Dublip,
ure to be constituent enlleges of the new university having its seat
ab Dublin (/). Iowur is given Lo alter und renew charters where
espedient. Tests arc prohibited. Ntatutes are to bec made by
the Dublin and Belfast Commissioners respectively, and to be laid
before Purliameni. Petitions to disullow u statute or part of it
may be referred by the Lord-Lieatenant in Council to the Irish
Universities C‘omnmittee. The £20,000 granted to the Royal
University in 18%1 is to be apportioned, hulf to the now Dublin
and half to the Belfust University. No part of the sum is to
be nplplied for the provision or maintenunce of any church or
hapel (7). Each university is to have s representative on the
(eneral Medical Council. The provisions of the Bolicitors Acts
are to apply. Compensation to officers of the Royal University is
to be given in cases where they are not appointed to eynivalent
offices In the new universitics. No provision is made us to the
vigitor or Chsncclior or as to mortmain (#). The governing

(f) Called the National University of Ireland. The Belfast
foundation is the Queen’s University of Bolfast.

ég) ar annusl sunue amounting to £82,000 are to be granted
by Seh. III, part i, snd & lunp sum of £280,000 by purt ii, the latter
for building purpoacs.

(%) Frobablythe Crown is visitor. The appoiniment of Chancellor
is no donbt provided for by &. 15, putting Ent appointments in the
hands of the commisaioners. The mortmain provisions of the Act of
1879 are not repeated in tho Act of 1908,
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body comsists of thirty-five persons in each case, Perhaps the
most. singalar section of the Act is 3 (2), which cnacts that
“ gvery professor upon entering into office shall sign & declaration
in a form approved by the comminsioners juintly ander this Act,
securing the respectful treatment ol the religionsespinions of any
of his alass.” The provigions of 49 Geo. IIL, c. 120, a8 to
exemption of grudnates from service in the militia appears to be
wide enough to include graduates of the new univemitics. So
douvs the cxem}i:,ion from service on a jury of professors or teachers
in any college by the Jurics Procedure (Ireland) Act, 1876.

APPENDIX OF (UASER »

Derit v, College of Dublin, 117207, Gilb,, 241.  An action
of Bjectment on  leuse granted in 1701 by A. CQowper to
the plaintiff. The linds were sequestered after the rebellion
of 1641 gnd allotted to E. (‘owper, the plaintiff’s predecessor
in title. The same lands hwd een granted to the college
by letters patent of Queen Eiizaleth, In 1598 the college
granted them to M, Pitzgerald on a fee farm ront of eight
shillings. Fitzgerald was a {orfeiling person under the penal luwa,
17 Car. 1, c. 3 (Ir.), enacted that no lunds of which the college
was seised in 1641 should he dispused of by the Act. It also pro-
vided that the Act should pot vest the lands of innocent protest-
ants or innocent papista. Cowper fell within this exception.
The Court of Exchequer guve judgment for the plaintiff on the
ground that the words in the innocents clause were much
stronger than the words in the college clause. Uilhert, C.B., in
the courso of his judgmonut said, “1 should bave all manner of
tenderness for the mght of the college ; they are nurseries of
religion and lourning and therefore sll donations for increase and
any mention of their revenue aie to be liberally expounded.”

A.-@. v. Flood, [1817], cited Tudor, (‘haritable Trusts, 6.
A gift to Trinity College for the promotion of the Irish langnage
in 8 charitable gift («).

R.v. Trimty College, ['835], 8 Law Recorder, (N.B.), 150.
The college has no discretion to reject persons qualified under
the Reform Act, 1882, and claiming to replace their names on the
books of the university.

K. v. Irinity College, [1815], 9 Ir. L. R., 41. The Queen'’s
Bench granted a mandamus to compel the visitors to hear and
determine the appeal of o party who complained of the nndue
election of u scholar. The appeal of the prosecutor, D. C. Heron,

(@) Seo Parsons' (Harl of Rosse) Obrervations on the Bequeat of
Henry Flood io Trinity College, Dublin (1795).
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who had been rejected ns a scholar on acconni of his heing a
Roman Cutholic, was aftorwards heard and dismissed by the
visitors, tho Arcbbisbops of Armagh and Dublin, sitting with
the Right lon. R. Kentinge, judge of the Prerogative Court,
4 HEHEESOT. 5

[1909]. The visitors held that the provisions of Fawcett’s
Act did not diseraitle the Provost to require attendance at chapel,
in pursuance of the stwtute De Cuwltu Divino, from students
resi(?iug in college.

Er paste Macdermotl and olhers, [19097, * Times,” Oct. 15,
1009. This was a petition to the Jndicinl Committee of the
Irish Privy (‘ouncht under the Irish Univermties Act, 1908, pray-
ing that the statutes of the Queen’s Univerrity, Belfast, as for
as they provide that Scholastic philosophy shall be one of vhe
subjects of the Faculty of Arts, be disallowed. The point was
whether such philosophy conld be taught without allpsion to
distinctive Roman Cathol dogma and withont affecting the
non-sectarian character of the university. The Committes dis-
missed the petition without costs,
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