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FOREWORD

I HivE done no moie than glance very hasuly at the
proofs of this book. Consequently I can ncither vouch
for the accuracy of the facts, nor endorse the opinions
of its author Neveitheless, although Mr Kare is a
stranger to me, 1 cannot refuse his courteous, and indecd
gratifying, request, for a few words of prologuc to his
work on Federations

In the sphere of Government, the future, I am con-
vinced, belongs to Federalism ‘It 1s’, said Lord Acton,
‘the only method of curbing not only the majority but the
power of the whole people, and 1t aftoids the strongest
basis tor a Second Chamber, which has heen found the
essential secunity for freedom 1n every genuine demo-
cracy * In that judgment | concur; and 1 welcome the
evidence aftorded by this book that Indian students of
Politics are applying then minds to the complexn and
difficult problems which every form of Federalism
presents

For no two Federations are cvactly alike  If they
were, we may be ceitain that one or other of them would
speecily proclaim itself a failure The best wine can be
drunk in perfection only m the country of orngm
Poltical mstitutions are a product at least as delicate
as wine They do not, as a rule, bear transportation—
save, of course, mn the case of Colonies which carry into
new lands the traditions of the older home

For this, as for other reasons, 1t 1s remarkable that
the federal system of Government has not commanded,
among Political Theorists, much more attention than has
hitherto been accorded to it
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It 15, wndeed, true that the inductive method,—the
only scientific method properly applicable to Politics—
has not, as yet, got much matenal to work upon. That
method Mr. Karve has very wisely adopted, and, {so far
as a hasty glance enables me to judge) he seems to have
collected, and systematically arranged, the whole
available material What conclusions, if any, he draws
therefrom [ have not sought to discover It is better
not. [ mught be led on to approval, or maybe to criticism.
As 1t 1s, 1 content myself with the expression of a hopc
that other Indian students may be led to follow
Mr Karve's mdustrious and laudable example, and that
the study thus induced may fructify to the advantage of
the great sub-continent in which they dwell.

J- A R MARRIOTT
Loxpon
August 1932



PREFACE

Ar a time when mm many parts of the world there are
clear indications of a revived interest in federalism, very
little apology 1s needed for the production of the present
book Federahsm and federal coanstitutions have always
been a subject of the most engrossing scientific and
practical interest to students of politics and history. In-
deed, several learned treatiscs bearing oa particulal
types and groups of federations have been published in
the past But there aie few recent publications which
ttcat of federal constitutions i a historical, compre-
hensive and comparative manncr  The present work 1~
an attempt to meet, howsoever partially, this long-felt
want of students ot political institutions  The author 1
only too conscious of the fact that he is inadequately
equipped to do full justice to the task he has chosen.
In particular the first-hand touch with the actual
working of constitutions discussed n the book, which
1s such a refreshing featurc of some of the best known
books on modern governments, is hkely to be missed
by thc ecareful student  An attempt has, however, been
made to usc all the material available through Englsh
and 1t 1s hoped that the book will be found of some
interest to ser'ous students ot thc theory and practice
of federalism.

The author 15 very dcepls indebted to the eminent
English historian and pohtical scientist who has so
kindly written a foreword to thus book. It 1s superfluous,
if indeed 1t 15 not altogether presumptuous, to mention
that Sir John Marrott 1s 1n no wav responsible for anv
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statements of facts or views contamed i the book, for
which the author 15 alone responsible I take this
opportunity to thank Sir John for his encouragement.

I have also to thank the authornities of the Umvgrsity

of Bombay for a grant towards the expenses of the
production of this book.
D G. Karve

Fergusson College
Poona
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CHAPTER 1
FEDERALISM

Ovut of the two problems that chiefly arrest the attention
of students of present political wstitutions, one refers
to the unnt of pohtical organization

:wz d:aw- and the other to the internal mechanism
acks 1n P . ~
democratic of the state Though it 1s difficult to

orgamzation generalize, 1 too sweeping a fashion,

about social movements, il may now be
averred without much fear of contradiction that the day
of despotic constitutions 1s gone for ever. On a super-
ficial thought, such a statement appears to be belied by
the rule of virtual dictators in such countries as Italy
and Turkey. These instances, however, only serve to
emphasize the fact that, 1n modern times, it has become
essential even for dictators and despots to secure the
sanction, virtually and constitutionally, of the general
body of citizens. Though local circumstances must, in
cach case, explfin the emergence of dictatorships m
their peculiar form, it may at least be suspected that
this phenomenon 1s not altogether unconnected with two
vital drawbacks (n the prevalent organization of national
democracies  The obscssion of the national state, un-
corrclated with the facts of modern life of intense inter-
national 1nterdependcnce on the one hand, and with the
realities of local affiliations and identity of interests on
the other, creates just the material and the psychological
atmosphere in which capable and ambitious politicians
may ride to dictatorial power on the wave of the
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patriotic, if helpless, enthusiasm of their fellow country-
men. The most approved mechanism of the modern
national democracy, namely the parliamentary executive,
has proved to be exasperatingly devoid of mtative,
candour and constructive statesmanship even n the best
mamfestations of that system Unless something 1s done
to adjust both the unit and the machinery of the state to
meel the requirements of the present-day world, a very
serious check will be placed on the peaceful progress of
human civilization

So far as the problem of the parhamentary eseccutive
1s concerned, unfortunately it 1s yet too true that our
statesmen consider such a form as the last word in the
working of modern democracy In countries where a
long experience of the working of this system has been
secured, a feeling of impatience against its short-
comings 15 growing rapidly without, however, seriously
affecting the views and actions of the leading statesmen
on this subject. With respect to the unit of pohitical
oigamzation things are fortunately otherwise. Variwous
considerations of a practical and theoretical nature
have combined to bring to light the limtations of
exclusive and paramount national sovcreignty. Every
day the primciple ot federation 18 making new
conquests.

The state, in essence, 1» the expression of the sense
of social or civic umty feit by men  Hence it is that
the umit of political Iife has always kept

Economic
and cultural pace with the development of a sense of
factors social consciousness  We can trace the
political outlines of an evolutionary process through
evolution

the various stages such as tribe, willage,
cty, principality, and nation, in keeping with a parallgl
process of economic and social expansion. Widenf
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of the field of exchange and extension of the limits of the
state have very often gone together. Particularly mn
areas where, under the modern industrial regime,
ccondmic mterests have appeared to be identical, some
sort of a common political life has cmerged. Zollve-
rems have often paved the way for a composité state
existence  With the growing scale of pohtical organi-
ration consequent upon the widening of the economic
limts, strong local feehng had, in many cases, to be
overcome It was, howcver, discovered that so long as
political expansion kept pace with economic assimilation,
the needs both of efficiency and political fieedom could
be met by devising a constitution wherem the wider
authority confined itself to wider functions, leaving the
regulation of local interests to substantially independent
local institutions. As the Industrial Revolution works
itself out in one country after another, the economic ties
that bind the nations are becoming even more vital. The
course of the present trade depression, the accusation
levelled against two prominent countries that they, by
their policy of gold sterilization, were largely contr-
buting to the disaster, and the remedies of international
co-operation suggested i this behalf have a pohtical
significance of more than passing 1mportance If we
look at the thought of the modern world, we find that a
world-culture and a world-thought are emerging not
only amongst the few intellectuals in each country but
also amongst the multitudinous proletaniat. With the
widening spirit of cultural and economic umiy, a new
international sense has emerged which 1s feeling its way
to crystalhzation m concrete form The Leaguc of
Nations and 1ts allied mstitutions are undoubtedly the
anticipations, tf not the nucleus, of a new and further
stage 1in the process of political evolutron. Whatever
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may be the actual features of the world state when it
comes into bemng in the fulness of time, 1t cannot be
doubted that its structure will have to be federal and

democratic. *
The motive that historically has served as the earhest
and most pressing factor in bringing about a joint state-
T hfe 16 admittedly that of defence Like

International 41, aconomic and the cultural, this military
organization fac | . , d ha h-
f0 secure actor also is every day emphasizing the

defence nced for a further expansion of the

federal 1dea That the estabhishment of
the League of Nations was the outcome of
a Treaty of Peace 1s no mere acadent. Only
under the pressure of the horror of the biggest war in
history, could the¢ nations reconcile themselves to the
creation of a body which has all the airs of a super-
state about 1t. The promise of the abolition of war had
so great a psychological appeal for a war-possessed
people that thev were prepared to make substantial
sacrifices of vamity, authority and tradition for even a
plausible apology for ‘pcace’ The League as a body
has not been able 1o achieve much concrete success in
removing the causes of war from among the morc
important countries of the world *But the other
methods for implementing League ideals that have been
followed by Great Britain, the United States of America,
France and other leading countries have been essentially
of an international character There may have been
several other reasons underlying the proposal of the
late M Briand for the formation of a United States of
Europc But 1t can hardly be denied that such a pro-
posal coming from such a quarter emphasized the
inadequacy of the national state to house the new feeling
ot international loyaltv and co-operation which every’
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cwilized nation had come to entertain, and the suitability
of a federal model to give expression to that reality
It is indeed true that the big states who form the
most’ dominant part of the present international orgami-
zations, are still too apt to think of the smaller states
as only pawns in the game, and to disregard altogether
the legitimate interests of the backward peoples This
fact only pomnts out the unperfect stage to which the
fecling of internationalism has vet attammed But even
these peoples will find their own salvation and will be
able to contribute towards the speedier realization of a
world-federation by orgamzing themsclves for economic
and defensive purposes under a federal constitution
The signs of such a movement are visible in many of
the smaller and backward countries Wherever the
demands of local autonomy are to be reconciled with
the requirements of a widening scale of political, econo-
mic, or military activity, no better solution of the consti-
tutional difficulty has been found than the establishment
of a federation,
There 1s another, more fundamental if less practical,
set of considerations which also point unmistakably to-
wards a fecderal state as the only admus-

Creative aible form of a truly democratic principle
'::l;e"smp The davs when the praises of representa-

federation tive government as the best solution of the

problem of democratic rule were sung both
by political philosophers and popular leaders have gone
for cver The experience of the working of national
representative bodies, 1f not altogether disappointing,
has at any rate failled miserably to fulfil the hopes of
a just, efficient, and progressive government that were
entertained about them The conception that the
elected representatives in parliament assembled do, in



6 FEDERATIONS

any real way, represent cither the views or the intcrests
of those who are persuaded to vote for them, is found
to be utterly untenable. The role played by the primary
voter has been 100 passive and unintelfigent to be help-
ful esthcr to bimself or to the community. The old
spirit of loyalty 10 a democratic state as embodying the
will of the people is being daily underrmned by new
expericnecs and theories.  The legislatures, elected even
on universal sufirage, have shown themsclves so far
incompetent to judge of issues of vital moment to im-
portant classes in the community, that the laws of a
democratic state mayv be said at present Lo be on their
defensive almost to the same extent as the laws of a
despotic government. .\ new version of obedience to
laws 1s buing preached by responsible thinkers. Obedi-
ence w anv laws which the people have not actively
co-opcrated in formulating, 1s held to be mcompatible
with the idea of creative citizenship. The critical work
that has been accomplished by this school is indeed
remarkable.  They have also, particularly in Great
Britain, some constructive coniribution to pohtical
institutions to their credit. But on the crucial point as
to the unitary versus federal form of government, 1t
15 no wonder that the school of creative citizenship
backs the federal rather than the unitary model. To
reconcile diversity with unity, or rather to create the
latter out of the former, is their creed; and if there
are any prospects of such an ideal cver being realized
through human. institutions, the chances lie more with
the federal than with the umtary type.

The federal principle draws very strong support from
another quarter Many «chools of socialistic thought
of all shades of extremism have thewr own schemesiof
~ocial reconstruction.  These differ very widely in respeat
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of their particular features and of the method of transi-
tion that they favour. But one thing is common to
all of them—they are based on the federal
Soclalistic idea not only as applied to particular
reconstrucs
tion federal states, but in almost all cases, as appled
in form to inter-state relations as well In fact
mternationalism 1s one of the favountc
professions of the extreme socialists, and they can hope
to give practical expression to therr views in this respect
only through a federation. Thc most far-reaching exper:-
ment in socialistic reconstruction of soctety 15 the one
attempted in Russia, and 1t is professedly at least
based on the principle of federation. The most inter-
esting fact about federation, however, 1s that those who
are out to wreck the state, the syndicalists and an-
archists, even these expect their future ‘societies’ to be
held together on the federal plan Instead of compui-
sion from outside, voluntary and almost mtwtive allegi~
ance to an order obviously good and beneficent 1s ex-
pected to supply the bond of obedience in the anarchist
federation. It would almost appear that man 1s not
only a political amimal, as Anstotle defined him, but
a federal creature as well Or perhaps the political
urge is so essentially federal, tends in other words so
unsversally to seek the ends of smaller units by co-opera-
tion with others in a bigger one, that political and
federal may almost appear as synonymous terms
In view of this widespread cxperience of and support

Futile at for the principle of federation i1t would
tempts at sound not a Iittle strange that no generally
precise accepted definition of the term ‘federation’

definitions of  has yet been framed Many constitutional
federalism purists have in therr time attempted to
give a precise definition. Some attempts 1w this
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field may here be noticed before discussing the question
whether a dogmatic definition of federalism, even if
it were desiwrable, i1s at all possible. A very learned
and responsible writer on political constitutions ‘while
defimng federations in 1860' considered that the
right of the component parts to secede from the
tederation as and when they liked, was an essential fea-
ture of federal orgamization The union of states known
as federal, according to this authonty, was formed and
continued 1ts existence thanks only to the consent of
the constituent soivereign states. We have not known
of any responsible constitutionalist contending i this
stramn after the issue had been fought out in the American
Civil War. Certain other authorities in their insistence
on precise definitions have been led into making a claim,
that 1t 1s only when the residue of governmental powers
arc assured to the component states that their union
with the central authority can be termed federal. It
was on this ground that the Judicial Committec of the
British Privy Council presided over by no less a lawyer
and statesman than the late Lord Haldane held that the
Dominion of Canada was not entitled to be described
as a federation. The weight both of Jegal and political
opinion has since reversed this high judicial pronounce-
ment Nevertheless therc 1s a tendency among some
writers even of the present day to look upon a union
where residuary powers rest with the central govern-
ment as less federal than another in which the residue
1s enjoyed by the component parts This is really, as
will be clear from what follows, a matter of prejudice
rather than of scientific or historical analysis Another
close student of federal constitutions, Freeman,? con-

* Political Cvyclopaedia, 1860
? History of Federal Governments in Greece and Italy oy
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sidered 1t an essential feature of a federation that it
should be formed as the result of a umion of states that
were previously independent, and that any process such
as that of devolution, which divided an existing unitary
state 1nto smaller units independent 1n particular
matters of the central government and obeying in
common the will of the latter in others, cannot be called
federal. The only warrant for such a differentiation
appcared to be that when Freeman wrole there was no
notable example of a federal state having been created
by the process of devolution, and that Freeman along
with some others looked upon the federal form only as
a half-way house between 1solated and umtary state-life
We have now got rid of this reservation in the same
fashion as of the 1ssues regarding residual powers and

the nght of secession
The failure of so many eminent jurists to find a satis-
factory defimition of federation after the labours of well-
nigh three quarters of a century is to be

f::er:‘::;:: accounted for by reference to the pecu-
unity harties of federalism The principle of

federalism .« not hke a principle of an
exact science such as, say, the science of Geometry, so
that when oncc®it 1s carcfully defined, the defimtion
will stand the test of observation and experience for
all time Federation 1s the name we give to the pro-
cess by which a widening sense of social sohidarity 1s
reconciled with the attachment for local identity, through
the provision of a dual political oiganmization As noted
above, the range of human interests 1s ever widcning,
giving a new sense of a more complete unity, but at
the same time social mnterests are becoming so diversi-
fied that in certain other, almost equally 1mportant,
respects the umty of feelng and interests 1s realized
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in a more local sphere This duahty of the sense of
social umty, ansmg in different cases mn different forms,
is, under the pressure of concrete political facts, being
provided for by having one wider and several smaller
organizations and making them practically self-sufficient
lor therr respective purposes. A definition of federalism,
which would meet all its manifestations at a given
moment, may be out of touch with realities after the
course of time and polimcal ecvolution have brought
new eaperiences to notice. It 1s, therefore, hardly
possible to trame an elaborate and precise defimtion of
federalism, which may, at the same ume, be found to

be rehable in practice.
It 1s sometimes suggested that this difficulty may be
overcom¢ by giving up the attempt to frame a defi-
nmtion that will meet all the expressions

Ideal ‘°""l of federalism, and by defimng its per-
of federatlon .t form leaving the other less perfect
does not

exist cases 10 he described by comparison with

the same. Apart from the doubtful utility
of a defintlion that would be too rigid to meet even the
majonty of cases, this coursc is ruled out of serious
consideration by the fact that modern political Iife even
m the so-valled perfect manifestations of the federal
principle 1s so complex and dynamic as to supply very
Isttle rehable material for the seeker after elaborate
definstions.  The centripetal and centrifugal tendencies
in the so-called perfect manifestations of the federal
political balance to which no rigid definition can hope
to do justice Besides, even within the framework of
the written constitution of each federation the judiciary
hv 1ts deusions n constitutional conflicts has reduced
the ngidity of the federa! constitution to httle mere
than a fiction, The other branches of the state, ‘the
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legislative and the executive, also create binding usages

the existence of which 1s hardly to be divined from the
written constitution.

An attempt at an claborate or an ideal definition being

thus ruled out of account, we can proceed to note what

appear to be the essential features of a

Essential federal as distinguished from a unitary con-

feat
o;a ures stitution. A very loose way of indicating the
federalism distinguishing characteristic would be to

say that a federal as contrasted with a uni-
tary form of government is a composite and not a sumple
political orgamization The existence of several composite
formns of government which are not by any stretch of 1m-
agination entitled to be called ‘federal’ would be an 1n-
superable obstacle in the way of such a procedure
Several #uich instances have been noted by Bluntschli.
The absolute rule of onc state over another, as for
instance that of Great Britain over India till the year
1921, 1s a composite form of government and yet not
a federation, as the Indian Government, as a umt, had
no assured liberty of actton till then in any important
sphere of governmental activity Nor has India any
shar¢ 1in the common goscrnment of the two countriec
So also the suzgrainty or protectorate of one state over
another has to be ruled out of the class of federal states
The position of England in Egypt and of the manda-
tories under the Versailles treaty in their respective terri-
tories has indeed the appearance of a composite poli-
tical tie; but 1t cannot be termed federal The man-
dated territortcs have neither local liberty nor wider
unity  So also the position of a semi-independent
colony 1n relation to the mother country may appear to

! Theory of the State.
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have clements of federality about it. Such a view may
sound plausible on account of the enmjoyment by the
colony of substantial powers of mdependent local
administration  As, however, there 1s not enpugh
assurance of their continued enjovment of these powers
and as further they or therr subjects have no share in
formulating the policy of the government of the
mother country in matlers outside the control of the
colony but aflecing the common desunies of both,
such a rclationship does not come within the class of
federal states. Nor 1s a umon, based merely on the
personal 1dentity of the governors of two or more states,
fit to be called a federation, as there 1s no organic
rclationship of a composite description thereby estab-
lished betwecen the two The union of Hanover with
England on account of the kings of both countries being
the same ndividuals was thus not a federal bond. This
was stnkingly demonstrated on several occasions of
conflict hetween the Hanoverian kings and their English
munisters and finally by the sudden snapping of the tie
that held them together.

There 15 one variety of a composite state existence
which so closely approaches but falls short of a federa-
tion that 1t deserves special mention.
Two or more states coming together and
forming a common government for certamn
specified purposes and agreeing to abide by the decisions
of the latter in respect of its proper field would to all
intents and purposes create a federal state. If, how-
cver, this surrender of sovereignty to a common central
government is not absolute and permanent, and il the
lovalty of the parts to the collective orgamization depends
on nothing more reliable than the voluntary consent of the
component states in each particular mstance, there can

Confedera-
tion
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hardly be said to be any real extension or imtegration
of the field of sovereignty, or thc emergence of any
organic and permanent tie between the component states
and the central government. In fact, mn a case Lke
this no central government really exists -On this ac-
count, such a relationship must be rejected as forming
part of the class of federal states If, however, the
component states are 1 the habit of obeying the com-
mon orgamzation in respect of central functions, their
rclation towards the government of the whole may o
nearly approach the federal tic that it may be called a
confederation though not a federation, or to use the two
significant German words, «4 Staatenbund, but not a
Bundesstaut \ confederation 1s, therefore, to be dis-
tinguished from a federation, firstly in that there 1s no
rchable sanction of sovereignty behind the action of the
confederate government and secondly n that the
rclationship between the orgamization of states and
of the common government 1s neither organic nor

stable.
If then all composite states are not entitled to be
classed as federal, and even such a close approach to it
as a confederation 1s to be excluded from

Duality of the category of federal states, the ques-
governmental

tion may well be asked as to what essen-
orgamzation -

tial features render a composite state
ehgible for being described as a federation  These fea-
tures appear to be two. Firstly, between the government
of the Commonwealth and the governments of the parts
there must be a division made of governmental func-
tions and of the authority to deal with them It 1s not
material that the states even in respect of the so-called
state functions should be entirely immune from central
contirol; what 1s essential 1s that the local governments



14 FEDERATIONS

should havce a previous knowledge of the circumstances
and manner in which they are subordmate to the com-
mon orgamzation. 1t would indeed be unjustifiable to
go 50 far as Sir John Seely,! and to say that betwecn
local sclf-government enjoyed by local bodies under a
unitary government and the governmental independence
possessed by the states in a federation there 1s no differ-
ence of kind but one only of degrec. Such a view would
be incorrect inasmuch as the local bodies have no
assurced field of independent action, their powers being
dependent on the governments of the states. Local
bodies 1n a umtary state and component states in a
federation are alikke in this, that both of them have m
practice some powers of independent action free from
the control of the government of the‘wider umt But
whereas 1n the case of the local bodies the hinmutations
and security of the field delegated to them depend upon
the authority of the government of the wider umt itself,
in the casc of the powers enjoyed by component states
m a federation, thex are neccessarily secure from any
interiention from the central government other than such
as 15 provided for by the common instrument of gov-
crnment, which clothed both the central and the state
governments with thewr respective powers A securc
cnjoyment, by the component parts, of important powets
of independent government would thus appear to be the
first necessary requisite mn a composite state to entitle
tt to be called federal This would amount to a definite
distribution of the functions of sovereignty It would,
howcver, not be correct 1o say on this ground that theie
s a dvision of sovereignty 1tself mvolved in a federal
statt A state, tederal or umtary, 15 a unit and the

! Elements of Polifics
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supreme political power which compels obedicnce from
citizens and constitutes the cssence of the state, 1s also
a unit. Wherever this supreme authority may be
locatgd 10 a gnen federation, 1t 1s bevond doubt the
common sovereign for the central and the state govern-
ments  What 1s distributed in a tederation, be 1t noted,
1s not political sovereignty, but the authorty in prac-
ticc to exercise the same A duality of governmental
organwation and not of sovereignty 1s, therefore, the

first and most important characteristic of a federatton
Looking at federal structure from the standpomnt of
the federal government it might be stated that it must
be quite certain of the allegiance both of

('!c:lmm;m the governments of the component siates
edera
citizenship and of the citizens ol the federation <o

long as 1t 1s moving within the field creat-
ed for it by the constitution. The component states have
their assurance of liberty according to the law of the
constitution, but the federal government must in 1ts turn
have adequate assurance of loyalty from the component
states and the subjects The dual position of citizens
in a federation is but the counterpart of the state of divid-
ed cxpression of sovereignty. But 1t 1s of such wvital
constitutional significance that it requires to be specially
cmphasized. A citizen in a federal state has a twotold
capacity. In his relation to his state he is amenable to
Jaws made by the state government n respeet of state
functions. The cvic position of people hving in a
country with a federal constitution may therefore vary
in respect of state laws, as the states are supreme n the
ficld created or allowed for thcm by the constitution,
In respect, however, of the laws of the [cderal govern-
ment 1 federal matters, all the people must have the
same civic position, in matters of riphts as of oblipations,
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As  without a definite division of governmental
organization there can be no federation, so also without
a common federal citizenship no federation, in the real
sense of the term, can be said to have emgrged.
The component states, if they were independent before
the emergence of the federation, in surrendering their
control over certain functions of government, also sur-
render their claim to the allegiance of their population
so far as the administration of these surrendered sub-
jects 1s concerned To the extent to which the central gov-
ernment, for the admimstration of the central sub-
jects, has to depend on the allegiance of the state, and
not directly of the subjects themselves, 1t is a confederate
and not a federal form of government The direct and
uniform relation between all its citizens and the central

government, is an integral feature of federation.
This, then, 1s the nearest approach to a definition of
federation that we can safely attempt - that a federation
1s a form of government wherein for the

‘Ele':’e": ot purpose of administering some important
f:::ral na governmental functions local governments
constitution arc recognized as independent, free from

any interference at the hands of the com-
mon government except in a manner gredetermmned by
thc constitution, and wherein the common government
15 constitutionally empowered to administer the field allo-
cated to itself without any hindrance from the component
states and with the direct support of the citizens Apart
from these two cssential attributes of a federation there
are some other features which are often though not uni-
versally or essentially associated with federalism  As
almost all the bigger federations of history, with the
possible exception of Canada, have been the outcome of
a gradua' and almost reluctant diawing toeecther of
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states formerly in full enjoyment of therr sovereign
rights, there has always been an element of a pact asso-
ciated with the term federation. In practice, this only
serves to emphasize the fecling of independent identity
entertained by the constituent states in the carlier stages
of federal ife. 'With the growth of a feeling of common
devotion to the federation and the assertion of other
centripetal  tendencies, the so-called eclement of pact
tends to recede into thc background, as is the casc
today 1n the United States, but, sigmficantly enough,
not yet in Austraba, where New South Wales is still
chafing under the federal yoke Even in other cases
where federations emerge by devolution the fechng of
provincial patriotism may for a time develop tendencies
1in the popular mind which would lead people to look upon
the constitution 1 the hght of a treaty But, in such
cases, these feelings are likely to be both weak and
transient

As the essence of federalism conststs 1n the allocation
of dufferent governmental {unctions to local and central

organizations, the securily of the all im-
Consti-

tutronal
safeguards enhanced by providing constitutional safe-

gitrds  against  mutual  encroachment
The example of the United States s very significant n
this respect The American constitution defines the
federal functions so narrowly and m such tcrse words
that one would have thought that the most complete safe-
guard was offered by that constitution to thc states
against encroachment by the federal government
Thanks, however, to the mferpretations placed by thc
federal judiciary on the constitution, this safeguard has
been found to be much less reliable than a hieral inter-
pretation of the constitution would suggest Netther 1n

portant distribution 1s attempted to be
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the Unuted States nor anywhere else, have constitutional
safcguards been able to withstand the change mn the
political consciousness of the people for whom the consti-
tution 1s meant. And this 1s all to the good. It 1s,
however, only natural that with a view to impart an
ar of solemnity to the distribution of powers, a special
constitutional safeguard should be sought to be created
at the outset In one sense, such a safeguard docs not
esist 1 the case of Canada, as the Canachan consti-
tution may be changed by the British Parlament through
the simple process of legislation. But this provision
iteelf serves as a safeguard. The constitution-amend-
ing authority, namely the British Parliament, lies outside
both the Domimon and the provincial governments, and,
in such matters, 1t acts only at the jomt imitiative ot
the provinces and the Dominton  Similar has been the
fate of rigid constitutions.

That, mn a f{federation, the origmnal mnstrument of
government, the fundamental law of the constitution
should bhe treated with greater than
orchnary respect 1s only natural.  The
attempt, however, to ensure such respect
by providing an intricate and rigid process of
constitutional amendment has  provgd a compara-
tive failure, Federal constitutions have all been written ;
they have theorctically been ecndowed with varying
degrees of rigidity ; but, in practice, they have all shown
enough resilience to pressurc from changed views about
national needs and constitutional requirements. This
1s the reason why the possession of either a written or
a rigid constitution has not been here considered as an
cosential  feature of the federal tie. Moreover, the
paruality for written constilutions and for an ex
ordinary amenching procedure is not limted to fede)

Righd
constitution
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states Almost all modern states have deemed 1t
desnable to have both these devices 1n therr
constitutions, and it may be noted that all federa-
tions possess these, in common with many unitary states,
and that the secunty of the freedom of administration
enjoyed by constituent states depends formally on the
provistons for constitutional amendment contaned in the
federal constitutions,
One last yet important characteristic of federal struc-
tures mav be mentioned There has always been main-
tained a sort of balance between the autho-
Balance of nty of the central and that of the state
::ltll:i;::\ governments Whether residuary powers
: remaincd legally with the federal or the
statec government, 1n practice the central government as
a claimant for every new governmental function has
had to prove 1ts claim by app.al to public opimion  This
necessity has resulted n leaving to the state govern-
ments all functions in respect of which local interests
are hkely to be more unified and pronounced. This
has secured a balance of authority between the central
and provincial governments which s, 1if anything, even
of greater significance for federal state-life than the
ngidity of the dgwvision of functions.
In this mtroductory chapter, an attempt has been
made to place before the readers the idea and the fact
of federalism in their proper perspective
Outline of In the succeeding chapters, we shall
the treat- proceed to treat of the federal constitu-
ment 1w the
ook tions 1n a historical, analytical and com-
parative mannzr We shall commence
with a brief survey of early federal constitutions, such
~as custed m ancient and medieval times and pre-
ceded the formation of modern national states An
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outline of the historical evolution and present organiza-
uwon of the munor federations of today and the doubtful
expertment at federation in Soviet Russia, will be
dealt with 1 the nest chapter. Wc shall then, trace
the course of events through which the five principal
contemporary federations, viz, Switzerland, the United
States of .\merica, Germany, Canada and Austiaha,
have evolved Such a historical sutvey 14 calculated to
throw much useful light on the influences that attend
the tederal prdcess, and. mn many cases, to explain the
<pecial pecrubaritics of the federal constitutions as they
ulimately emerged A critical exammation of the exe-
cutne, legislative and judicial machinery, 1n these fede-
tations, 15 undertaken in the next three chapters This
is tollowed by a study first of federal citizenship and
then of the procedure provided by the various federal
constitutions for their own amendment. The subject of
federal finance 1s then dealt with i so far as 1t 1s neces-
sary for the clucidation of the main theme of federalism.
\ few reflections regarding the future of fcderalism,
hased on the discussion and description m the book,
have been attempted in the concluding chapter.



CHAPTER 1I
EARLY FEDERATIONS

FEDERALISM 15 a principle of reconcihation between
two divergent tendencies, the widening range of social
mterests and the nced of local o1 indivis
dual autonomy  The onigm of the state 1s
to be explained by a process which, 1n its
essence, 1s only an instance of this very
principle  The tie that binds the individual to the state
15 indeed an absolute and an absorbing tie  But the re-
concihationr that 15 cstablished 1n a state between the
mdwvidual self-sufficiency of the citizen and his alle-
giance to the state 1s, 1n a measwe, federal 1in essence.
As will be pownted out later on in this chapter, carle:
forms of undeveloped state-hfce also partook of a federal
character In this sense, 1t can be said that federations
are as umversal and as old as the state itsclf. But the
modern problem of federalism has arisen because of
the limitations of unitary representative democracy.
As outhined 1n the last chapter, these drawbacks are two,
one of extent ang the other of structure The size of
the populations and territories of modern states, of today
and tomorrow, make 1t inexpedient that one central gov-
ernment should be saddled with the responsibility of look-
ng after the interests of all parts, in all matiers.
Mere admunistrative expediency, 1f nothing else,
demands the creation of local units cnjoying powers of
independent action m a spectfic field The hesitation
that 1s felt by a would-be component state about the
security of 1ts nterests in a new central government,
and which explains the constitutional rescrvation of a

Political 1n-
stinct essenti«
ally federal
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certain field for the action of the state governments,
15 to be accounted for as much by the local patriotism of
the states as hy this impossibility of efficiently ad-
mimstering all affairs from a centre  The unitagy type
has also been found to be inadequate as a field for the
wdeal of creative citizenship and deliberate obedience.
These ideas which are today mamnly cntical in their
import, however, point to a weakness of democratic
machinery which can be set right only by the introduc-
tion of federaism How to make self-rule effective
over large areas and 1n a world of ever-cxpanding social
interests 15 the problem that federalism will help to

solve
Modern federations have necessarily to be bigger in
proportions and more elaborate m organization as
compared with the older states We shall

I::citci.:ilntlon hardly succeed in finding among earlier
in early ‘federations’ any cut and dried parallels to
stages of modern situations But the essential
political evo:  prohlem of federalism, that of finding an
lution mstitutional means whereby the conflict

between more than one identity of social interests could
be provided for, 15 the same throughout history  Parti-
cularly 1n the politically conscious communities of ancient
times the local and customary authority had such a
compelling solemnity for the people and their governors,
that ils reconcthation with a warlike unity with other
localitics and states must have taxed their political in-
genuty a good deal The products of their political
imaginat on and circumstances serve even today as good
guides 1 sohing many more difficulties than may be
suspected at the outset

It is mfieresting 1o notice that, in carly times, fedéth- .
tions have emerged as a result of unusual political ba'ék-.- "
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wardness as also of extraordinary political development
\Vherever, as m ancient Greece or India, undeveloped
pohtical units, such as tribes and clans, lved on, while

. in their neighbourhood advanced pohitical
Barly federa- (0 lke the aties or principalities
tions the out-

come both prevaled, they found their salvation 1n
of politxcal lorming a federal union amongsi them-
backward- selves for the primary function of defence.
ness and Such unions, 1t may he asserted without
advance

(xaggeration, must have heen almost
universal phenomena.  The ctties and prinupalities may
i their turn have found it to their miltary or comner-
vial or constitutional advantage to form wider units on
a basis less intimate than that existing among the various
parts of a umtary state. The attachment to local msti-
tutions and 1nterests, as also mutual exclusiveness, are
likely to have been more pronounced in the component
states of the latter type of federations than among the
former, and hence very often federations, in a more com-
plete form, are traceable among tribes, clans, villages
and cantons than among cities and principalities, As,
however, tribes, cantons, and villages cannot claim to
be called ‘states’ in the real sense of the term, ther
unton also cannot serve as a normal example of federa-
tion. Out of developed political habits arises the apti-
tude, and out of widening social interests arises the
need, for a genuine federation  Such instances are rare
in early history.

ORIENTAL COUNTRIES

It can indeed bc surmised that m therr undeveloped
form federations were as much a feature of the carly
tistory of India and Cluna as of that of any other
countrv which has shown evidence of possessing a steady
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political instinct. It 1s almost certain that before the
princedoms and kingships were established, the tribes,
villages or cantons were held together
China and by a tic not far removed from the federal.
India
But there 15 hardly any recorded instance
in China to suggest the existence of a federal state
holding 1ts own either against similar political units or
agamnst kingdoms The trend of Chinesc pohitical deve-
lopment as of that of many other countries was in the
direction of expansion by conquest and absorption.
The Empire was an 1deal state for the Chinese philo~
sophers as for their warriors. We hear of dynastic
rule in Cluna from very ecarly times, but no traces of a
genune federal organmization of any importance are at
all availlable. India by 1ts geographical, economic and
social aptitudes has always been rich in its soeial philo-
suphy and public institutions It will be unhistorical to
claun that in all parts of India the course of political
evolution was umiorm  But there 1s at least one known
mnstance' of a federal consutution of a semi-advanced
type Ining a vigorous life even as late as the sixth
centurs BcC, and serving as a model to other states
and as a barrier to conguest
Vaisdh, the Large City, 1s <poken ofa- the capital of
the Licchavi ‘rajas’, fully enfranchised citizens, and the
headquarters of the great and powerful

v n . .
C:Ll:a Vajjian Confederacy Vaiséli, 1t is sur-
federacy mised hy scholars, must have been some-

where near Patna, and among the ancient
peoples living around the Ganges and before the esta-
blishment of such powerful empires as that of Chandra-
gupla and .\soka, a vigorous and frce federal hifc was
duveloped with Vaisdly as the federal capital  We know-

'8 C L Law, Some Rshatriva Tubes of Ancient India
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more about the Licchavis than about any other peoples
forming part of the Vajpan tnbe. The consti-
tution of the Licchavis was a republican one, every
LicchaVi being spoken of as a ‘king’. Citizenship was,
however, confined to members of the twelve confederate
tribes, who together formed the Sangha or the con-
federation. Their united existence served the purpose
that has been served by federations in other times and
places, protection from the foreign conqueror; and the
grecat Chanakya, author of the Arthasastra and mimster
of Chandragupta, bears tesumony to the strength of
these federations in resisting their conquest by ambitious
kings. The Licchavis were only onc clan from out of
the Vajjians. The Vajp trihes met 1 periodical
Assembly for discussing religion and politics.  There
were clected cxecutive officers m the federation The
formal moving of a resolution and in some cases 1ts three
readings were provided for Dispuies were decided by
votes, ballot-boxes and voting tickets being in evidence.
Voting by proxy was allowed. The chief magistrate,
called the Nayaka, was annually clected by the Assem-
bly: so were the general, the trcasurer and the wvice-
president elected Rccorcds of mectings were kept and
powers of criminil justice in i1mportani cases were ad-
ministered by the Assembly, but the punishments were
executed by the federal magistracy after further inquiry.
The principle of the Licchavi union was thus wider than
merely a dehiberative onc in mulitary and religious
matters, as the federal government had even a judicial
organization Though our knowledge of the early
political institutions of India s still very hmited it can
%,e claimed with justification that the Vajpan confederacy
Was as advanced a type of federalism as 1s to be found
ih the ancient history of any country, with the exception
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of the Achaean league mn Greece, which was a union
of states and not mcrely of tribcs.

If we look at the emergence of federalism from the
standpoint of assured local liberties m a big state, it
Localism in may be of some interest to record that
Ancient according to the anuent Hindu theory of
India government. the duty of the king was to
uphold all local customs and institutions. Thus a good
deal of independent action was possible for the organ-
1zed villages and guilds As indeed these had no share
mn the shaping of the central government, they cannot
be said to have stood in the same position as that of the
constituent states mm a commonwealth The respect for
local identity of interests and corresponding delimitation
of political authority are however significant

GREEK FEDER\LISM

The prevailing tone of Greek political gentus was
one of isolation. To a cultured Greek, and indeed
cven to such a gifted pair of political

Political philosophers as Plato and Aristotle, the
gemus of ideal of statehood did not comprise a
g‘;i?: ally bigger umit than a oty The Greek
exclusive political 1deal was one Jf mtensive rather

than extensne mmport The natural trend
ol political orgamzation did not, therefore, inchne to-
wards the formation of those alliances out of which
arises a federal state It may be that the geographical
pecuhiarities of Greece, which enable small fortified
places to hold their own against an assailant of com-
parable strength, encouragced such a tendency towards
1~olation It 15, however, remarkable that, even though
the Greeks had their religious gatherings, the Amphict-
yonies, which were based on a common ethme, hnguistic
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and rehgious tie and which were utihized for such pur-
poses as sports, still these mstitutions did not lead to
any more perfect pohitical umon than a general military
allancé This 1s a very illummating commentary on
the essentally exclusive nature of the Greek conception
of city-hfe as the perfection of pohtical development. It
15 only when some imternal tyrant, or an cxternal foe,
hke the Macedonan or the Peisian king, threatens the
Iiberties of the whole of the Hellenic world that with
great difficuity the Greek cities are brought to act to-
gether  Even such umons, morcover, were loose and
transient In some cases, as in that of the Atheman
Confederation and the Peloponnesian League, these
umons were uhhzed for a while by a dominant city,
such as Athens, Sparta or Thebes, for cstablishing its
supremacy over the other members and thus adding
to the presuge of the leading state Nerther the
physical nor the poltical characteristics of Greece were
favourable to the development of a genuine federal tie,
which depends on a respect for individuality and a
breadth of outlook which were alien to the Greek mind.
When n the closing vears of the Greek period a tend-
ency towards a wider state-hfe becomes visible, the rise
of the powerful Roman state made its development
an impossibility
The world has to thank Greece for a number of politi-
cal lessons But it 1s doubtful whether federalism 1s
one of them It 1s indeed true that we
Federahsm find 1in Greek history a number of instan-
g:r;:::ient ces of the emergence of the federal tie in
its undeveloped form  But 1t 15 nowhere
of a sustamned and vigorous character Most obvious
commercial and political advantages arising out of a
federal union are spurned in favour of a precarious
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independence  The following description of the working
of a few of the most umportant ‘federations’ 1n ancient
Greece 1s calculated to help n appraising the sigmfi-
cance of these remarks ‘

The earliest! union of Thessaly was attained by the
voluntary subjection of the aristocracics of her towns
to a kmg of ther own choosing. The
monarchy very soon gave place to some
sort of a federal council, which was the earhest
representative  body 1 Greece The rule of the
nobles 1 the various statcs and their constant feuds
weakened the union a good deal An attempt was made
to improve this state of things by the mntroduction of
the office of the tegus, who was elected by the states as
their chief military commander. This system of gov-
ernment, however, had the possibilities of development
m the direction of tyrannies, and 1t was as a result of
these that in the long run Thessaly became a subject of
Macedon, whaose interference 1t had sought in pursuit of
internal intrigues. It 1s interesting to notice that, both
under the Macedomian and, later on, Roman domnation,
the skeleton of the federal organization was maintamed
without the poltical independence Tt will be observed
that the development of federal institutions 1n Thessaly
was not the outcome of a progressive and expanding poli-
fical consciousness, but was a result of the pressing need
for external defence felt by a few ill-developed city states
mostly oligarchic in composition. It also illustrates the
difficulty, if not the impossibility, of holding together a
federation on a basis other than that of a democratic
constitution

It was out of a religious amphictyony that the Beeotian

Thessaly

1A H 1. Grecnidse, Handbook of Greek Constitutional History.
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federation emcrged The utular hcadship of Beeotia
was always on this account placed n a
non-political office-holder ~ Thebes, con-
nected with a few states by natural self-interest, brought
the others under its influence by coercion, and maintain-
ed throughout a position of dominance in the league
so established The league was divided imnto seven fede-
ral umits The supreme controlling power was vested in
a large counci, which was composed of four smaller
Boule. These minor councils were doubtless regional
bodies, controlling the four departments of Beeotia, 1n
respect presumably of tederal matters Votes on fed-
eral matters were probably taken separately 1n these
departments and a majority of the departmental votes
decided every 1ssuc  The chief exccutive officials were
the Beeotarchs, eleven or thirteen 1in number, of whom

Boeotia

two werc Theban, the 1est bang appomnted by the other
federal divisions Tluring their year of office they were
the guiding authority 1n political and military matters
Therr actions had to be ratificd by the councils of the
four departments of the federations. They were
generals i the field, the supreme command going by
turn among the «cveral Boeotarchs  When Thebes,
the leader, became democratic, the political constitu-
tions of its associates adopted the same model This
principle of free government, however, proved out of
keeping with the tradition of the league. The domina-
tion by the Theban Assembly was throughout cvident
There were now seven Beeotarchs who decided questions
bv the majority of votes, and collectively commanded
the army 1n the field The confederacy virtually fell
with the subjection of Thebes to Macedon in 333 B C
The dominant position held by Thebes in the league
explains the rise as also the fall of thus federation The
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existence of the four departmental councils 15 very
iteresting, and suggests one remedy to overcome the
difficulties of making a direct democracy workable over
a large arca. The statutory representation of ‘Thebes
i the federal executive 1s also remarkable. With all
these imperfect features, however, 1t must be admitted
that the orgamzation of the Boeotian Lcague was much
more claborate and stable than that of any of its
predecessors

The .\etohan and Achacan leagues were the out-
come of a widening feeling of nationality, and n this
sense they reflect the developed political
consciousness of their members Under
pressure of foreign encmies and nternal tyrants, the
city-states of Greece, even though Sparta and Athens
held aloof, began to draw together into a close federal
union In the event 1t was to be proved that even these,
the most advanced forms of Greek federalism, were in-
complete 1n that they were based on the anncxationist
policy of Achaea, and something worse from Aetolha
The Aetollans were really a backward portion of the
Hcllenic race still hiving in a tribal state, the tribes
holding together by a tie stronger than the federal but
weaker than the one mm a oty state Though, there-
fore, federation was based on a national idea 1t was not
a result of eaperience of a city-life, but a prehminary
to the same The Aetolians as a league had dealings
with foraign powers, and even consented sometimes to
partition Greek territory with them This is an index
of their undeveloped rather than developed poltical con-
sciousncss  The league had, within its circle of influ-
ence, ifferent states connected with it by different
degrees of allegiance, thus vitiating the federal charac-
ter of the formation, which must be based on a

Aetoha
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sense of equalty and umform status among members
The constitution of the Aetolian League was not only
democratic but representative The Senate was formed
by clecting one member from each communc, large or
small, but every individual citizen of Aetoha had a right
to attend and speak at mcetings of the federal assembly
The senate or the council was thus both an executive
and a preparatory body. The Assembly met at least once
4 year for the election of magistrates The president of
the league, who was annually clected and was the chief
general, could not, however, give his opinion 1n the as-
sembly on a question of peace or war. There was a
separate hoard for the revision of laws and the safe cus-
tody of documents The enjoyment of a common federal
ctizenship by all Aetohans, the equality in voting power
given to the states, the position of the chief genecral and
the elaboratc organization of the federal machinery are
all interesting features about the Aetohan League No
less so are the position and powers of the executnve
council

In the Achacan League we trace the high water mark
of Greek fecderalism The twelve cities of Achaea always
held ther own while Athens and
Sparta warred with one another, without
producing much effect on the smooth
course of the Achaean politics, which were of a muldly
democratic character  This democratic federation seems
to have existed tili the Macedonian conquest of Greece
After a Iife of dependence extending over a few vears,
when later Macedoman kings began to confirm therr rule
by the creation of local tyrants, the Achacan cities began
gradually to reorgamze themselves to meet this immi-
nent danger. This happened somewhere near 280 B.c.
The personal influence of men of esentus plaved a large

The Achaean
League
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part in the formation of this league Sicyon, Connth,
Megara—such cities were brought in by the influence
of these men. In 234 B.c Lydiads voluntarly laid
down s authority as the tyrant of Megalopdlis and
jomned the league The whole of Arcadia and Argos
followed his example  In making common cause with
Macedon agamst Sparta and the Aetolian League the
Achaean League agam gave up 1its independence. Indeed
i 207 B c, Sparta itself was made to jomn, but by this
time the pressure from Rome had become irresistible
The Achaean League posscssed a constitution of a
strictly federal character, the constituent states bemng
sorereign m all matters cistinct from the
common purposes for which the federation
was formed, and the central government
exercising no nterference with thewr inter-
nal laws or constitutions The cdnstitution of the states
was not necessarily uniform, though from an irresistible
tendency towards umiformity such a result had gradually
followed An nterchange of cvil rights among the
citizens of the several states had also come about by
pressure of practical considerations rather than by pre-
scription of law The states surrendered their foreign
relations 1n their entirety to the féderal government
The financial burdens of the federation were distributed
among the members, and the federal government inter-
fered if 1t found its own contribution mn jeopardy. All
the military forces were under the command of the
federal government, which was also the exclusive repre-
scntative of the states at international law. The federal
government was strong cnough to inflict penalties on
recalaitrant members in extreme cases Nomunally the
organization of the league was democratic, but as only
the few rich could attend the primary federal assembly

Most perfect
of Greek
federations
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it had an air of oligarchy about its working This
\ssembly met twice a year and could be summoned
oftener by the magisirates The magistirates and the
Boule thus became the chief centres of authority The
Boule was most probably a small representative body
where votes were taken by cities The members ot the
council were not merely delegates but representatives n
the real sense of the word The capital was at a later
stage shifted from cily to aly n turn The chief
general was assisted by ten purely civil mmasters  Un-
hike the .\ctohan general the .\chacan general was an
active member and leader of the Assembly He could
be called to account after the lapse of his year of office
and could not be reclected for the next consccutive
jyear. Usually the ministers belonged to the same per-
suasion as the general, as they were elected by the same
assembly  'With the exception of the alliance contracted
by the \chacan Lcague with Macedon against Sparta
it nught be claimed that the league was a full-fledged
federation, really emerging out of expanding pohtical
interests  The division of functions and of corresponding
governmental authority which 1s the essence of true
federalism was adequatelv provided for in the Achaean
constitution  That the internal constitution of the
states was not umform by lJegal necessity, but
tended to be <o n practice, 1s only to be ex-
pected The voluntary abdication of tyrants to cnable
therr cities to join the federation is impressmag The
emergence of common rights of citizenship in respect of
civil privileges speaks of the advanced political umity
which Tay behind the federal structure The provision
of independent federal finance and adequate military con-
trol creates for the federal government in Achaca an al-
most unique position in early history. The democratic
2



34 FEDERATIONS
constitution of the federal executive 1s also very instruc-
me In sum, imperfect as it 1s, the Achaean Leaguc
both 1n respect of the sensc of developed nationalism as
also that of federal structure, stands out as the most
remarkable eaample of its type in early history
The Lycian League in Asia Minor had some peculiari-
tics which deserve notice It was a union devcloped by
a  non-Hellemc  people. Twenty-three

Fed‘:mho" Lician cities met 1in a federal assembly
m Asia

. . plac mphasising
Minor i any switable place, thus emphasising

agam the need of equality even in respect
of the scat of the federal government The voting power
of the cities varied from three to onc according to their
sizc Taxes and public burdens were shared in the
sam( proportion as voting power The chief general,
the magistrates. and the federal judicrary were
elected at annual meetings The judges and magistrates
trom ecach state were elected 1n proportion to the voting
qualfication and the financial burdens This close ob-
servance of proportionate representation 1 all federal
matters 1s contrary to the strict federal principle, which
should recognize the cquahty of the states sogewhere.
But in the absence of any system of primary federations,
such an arrangement of proportionate representa-
tion 1s the only one which 1s calculated to
ensure  the necessary  responstbility 1n the decisions
ot a federal government composed of umits of very un-
equal sizes  Though direct democracy was the rule in
ancient Greece, still both i the city and federal gov-
craments the principle of representation was used on
mportant occasions The distinction, between states
and their populations as distinct constituents of the
federation, which 1s now provided for by having one
bodv each wherein the two principles are severally
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honoured, was too elaborate for the ingenuity of the
ancient Greek, who hovered between the Lycian practice

ol proportionate, and the gencral practice of equal repre-
sentateon.

FeEpERALISM 1IN ITaLy

The causes that umversally make for federalism were
present 1n the case of Italy as well ‘A number of
small neighbouring communities, politically
‘Leagues’ independent, but closelv allhed in blood,
m Ancient lang and religion, retamed, amon
Ytaly anguage and religion, re ) g
whatever amount of Jlocal differen-
ces, some general sense of national umity ; the feeling of
brotherhood was kept by common sacrifices in a common
temple, by occasional common dehberations on matters
of common mterest, and by occasional help given to one
another when threatened by foreign cnemies  Such a
group of kindred towns or districts naturally forms a rel-
gous amphictyony, the religious amphictyony easily
grows mto a lax pohtical league, and the lax
political leaguc may, if fortune favours, -casily
grow mto a 1egular federal government ' There
are numerous recorded nstances of this  process
in the carly lustory of Italy, and indced of such other
countries as Spam and Gaul. Of the Italian Leagues
three are of outstanding importance, viz, Etruna,
Latium, and Samnium It is indeed true that with
the exception of the Latium League none approached
the federal model to any appreciable extent. But an
outline of the two other leagues 1s calculated to empha-
s1ze a type of union which may be said to be prevalent
in many parts of Europe 1n those days.

! Freeman, History of Federal Government i Greece and Italy
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In Etruria therc were twelve cities which, being inde~
pendent commonwealths, were united by a federal te.
There 1s reason to suspect that some of these ciues
were themselves a kind of confederation among vmaller
cties, or had smaller cities attached to them as de-
pendencies  There was complete cquality
among states, and their meetings were held
m a place of religious sanctuary It is more
than probable that this federation devcloped out of a
religious amphictyony, and that regular mcetings for
1chigious purposes continued to be held even after the
formation of the league. There was an authority which
stmmoned these meetings either at the request of some
cities or al that of some foreign powers The constitut on
secms 1o have been aristocratic, and even a federal
king 1s spoken of, though much reliance cannot be
placed on this evidence It is probable that in some of
the states monarchy prevailed, though it was disliked
by the other states who were arnstocratic War and
peace were declared by the federal government, and its
decisions were binding on the constituent states.  But
when no war was actuallv on, 1t was open to states
to have ther own mulitary and diplomatic relations
Where the fedceration as a whole refused to take
up the cause of some state, that one by itself or with
such of the other members as chose to support 1t, could
fight out its own claims The federal tie in this case
was, thercfore, a very lax one Less 1s known about
the League of Samnium, than about the Etruscan
League That they had a federal tie and an Imperator
during war 15 certain,  Capua, the important Samnite
city, was out of the league. This established a balance
amongst the members of the league, and made for a
smooth career, unlike the case of Thebes in relation to

Etroria and
Sampium
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Jieot'a But the civilizing influence of a piogressive
leader was also thereby demed  The Sammte League
1esisted the pressure of Imperial Rome with a wvigour
that $peaks volumes for the strength of its cohesion at
least 1 matters of foreign affairs.

The league of the thirty cities of Latmum has the
best clauns to be considered as an example of genuine
federation in Italy The tic that bound
these cities together was much stronger
than that of the states in Etruria. The
Latin League had common rehigious and political meet-
mgs, and 1 wartime at least, a common chief with the
title of Dictator The number of states must have
varied, and Rome’s position in relation to the league
must always have been undecided, savouring at different
uimes of the role of an absolutec misiress, a federal head,
an equal aily, or the mother-state which had incorpor-
ated the other cities 1n 1ts citizenship  The league was
dissolved and reformed many times before its final dis-
solution after the great war with Rome mn 334 Bec.
Even while Rome was a member of the league, 1t
held a position even more lordly than that of Thebes
in relation to the Beotian ILeague  The demand of
the Latins that they should be admiited to the Roman
franchise suggests the validity of the theory that Rome
was of the samc nationality as the league, indeed 1n
earlier times the lcague’s outpost against the Etrus-
cans When Rome ultimately conquered the thirty cities
of the league, 1t dissolved the federal tie that had held
the league together, and 1t admitted the several cities as
isolated unmits to various degrees of its own citizen-
ship

It will be seen from this description of the fortunes
and features of the three most important federations in

Latin
League
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carly Itahan history, that though there were in Italy
federal institutions of a fairly developed type, such as
the Latin League, the career of Rome as a conqueror
was too domunant to suffer any independent pshtical
Ife mm such geographical and ethnic
AL proximity  These instances, however,
absorbing y
Rome exhibit some directions of federal develop-
ment  which  mght be noted. The
extension of the principle of federation to the constituent
states themsclves, as in the Etruscan League, though
not unique, 1s very noteworthy The difficulty of secur-
ing a balance amongst constituent states which differ
very widely 1n their size can be met 1in no other satisfac-
tory way than the one heie mdicated. That the form of
government prevailing i the constituent commonw ealths
should, in the interest of solidarity, be uniform 1s also
suggested by the same example, though indeed the very
presence ol constituent states having different forms of
government goes to show that such a umformuty 1s not
indispensable  The long opposition which the Samnite
Lcague oifercd to the Roman aggression may be taken as
a refutation of the criticism that a federal government
is a weaker administration than a unitary

MeniEvi, Uaioxs

The medieval ages constitute a period of dispersed
sovereignty and feudal orgamization When the move-
ment  for political consolidation again
started 1t took a turn towards the torma-
tion of national states  While thts process
was working itself out over a large portion of the
contient of Europe local conditions 1n various other parts
brought into being some forms of federal unions The
German confederation and the federation of the United

Medieval
period
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Provinces of the Netherlands are two promnent c\-
amples. Both these, however, proved short-Ined, though
at a later date Germany was reoigamzed on a tfederal
basis.* The Swiss Confederation, one of the most perfect
forms of federation, dates from an even earhier hime, It
has lived on to form a very prosperous federation of to-
day, whose story along with that of the other four major
federations will be told in the chapter following. The
short-ived and mmperfect federal experiments ot medie-
val Germany and Holland possessed a few mmportant
pouwnts of mnterest to which attention may here be drawn.

THE GeERMAN CONI EDERALION

The outbreak of the French Revolution suddenly check-
cd the career of consohdation and aggrandizement that
had been pursued by the Hohenzollerns in
Pruswia  Napoleon in suppressing somo
of the smaller princpalities mm Germany
and establishing 1be confederation of the
Rhine really gave to the German princes their first oppor-
tumty to act together  After the defeat of Napoleon, the
Treaty of Vienna rcorgamized Germany mto a loose
unton  The states were to be independent in all matters
excepung those aflecting internal and external peace.
The only constituted body of the Confederation was the
Diet which consisted of the delegates of the various states
who voted as per instructions from their respective
governments ' It had power to declare war and to make
pcace, to organize the federal army, to make laws for
the purposc of enacting the constitution, and to decide
disputes between the states, but it had no officers of its
own and had to act through state agency 1In case a
state rcfused to obey, the so-called federal execution,

The German
Contedera-
tion

1A L Lowell, Governments and Parties 1 Continental Europe.
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coercton with the help of other states, had to be
attempted &he procedure of the Diet was complicated
For ordinary matters it acted by scctions called cunae,
when the cleven largest states had onc vote apicce, the
other twenty-eight being combined imnto six groups each
having a single vote For constitutional questions, on
the other hand, and those relating to peace and war, the
Diet proceeded in plenum, cach of the smaller states
having one vote, and the fourteen largest oncs having
two, threc and four apiece according to their size. These
votes were not exactly proportionate to population, but
they constituted a distinct recogmtion of the principle
of mequahty of rights in the federation. Votes, more-
over, did not by themselves determine the influence
exercised by members on the federal government
Austria, which was the permanent president, and
Prussia, which was the permanent vice-president, cxer-
cised a decisive influence on the decisions of the league
When these two powers disagreed, Austria usually carried
the day  As will be casily conceded, this Dict was by no
means a federation, as sovereignty in common functions
«hd not effectively pass out of the hands of the com-
ponent states, nor did the central orgamization possecss
any mdépé‘ﬁi?m‘ executive agency or finance But
according to a strict interpretation of the process of
‘federal execution’, it can be claimed that the union was
a federation, not of the peoples but of the Governments
of the states Herein, however, we come up against the
difficulty of inequality, and hence we may safely con-
clude that the German Confederation was at best an
anticipation or a preparation for future federation among
the German states The ambassadorial character of
the Diet and the most important role played by Austria
and Prussia are, however, very notablc points As will
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be more obvious from the account of federal evolution
contained m a later chapter, the German confederation
was a typiwal case of an incomplete form ot federalism,
the Confederation, preceding the emergence of the more
completely oirganmzed federation of a later day, the
German Empire and Republic, in this case

THE Lurtcun Uxiox

The Union that existed for a period of over two cen-
turies between the provinces of the Lowlands furmshes
another mmteresting nstance of medieval
tederalism The Netherlands were parts of
the Holy Roman Empire and exercised in
practice almost complete local autonomy, Under the pres-
sure,! however, of the ambitious and fanatical designs of
Philip of Spamn, the Provinces had to overcome their
feelings of local patriotism and form into a union under
the elective but n practice hereditary leadership of the
House of Orange. The Union was maugurated i 1576
by an alliance between Holland and Zceland, which was
later on jomned by the other fifteen provinces Though
the titular authonty of the Spanish king was recognized,
the Union claimed to act as a unit for military and com-
mercial purposes This claim was conceded by Philip
himself But the internal divisions and jcalousies among
the various intercsts i the Umted Provinces gave a
handle to the mtrigues of European and particularly
Austrian diplomats. Mainly under the leading strings
of Alexander of Parma, several states seceded from the
Union in 1579 and set up therr own union by the name of
the ‘Union of Arras’ The Prince of Orange took this
opportumty to orgamze the rema.ning five states by a

The Dutch
Union

17. A. R Marriott, Mechanssm of the Aodern State
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closer tie of umon than was present mn the bigger league.
This Union was fully organized for legislative and exe-
cutnve purposes and claimed to be umited and indepen-
dent 1n international relations The components &f cen-
tral organizations were, however, the various states,
and the individual citizens had no locus stand:r in rela-
tion to the central government. In all important
matters the unanimous decision of all the five, later on
seven, states was necessary  In spite of such a nigid
and cumbrous constitution this umon continued to hold
together and to flourish as a colomzing, trading and
naval power for necarly two centuries This was due,
over and above the conditions of European powers dur-
g that period and the inborn enterprise of the inhabi-
tants of the provinces, to the strong leadership of the
House of Orange, and to the predominant position held
bv Holland 1n the Union, and by the powerful burgh of
\Amsterdam m Holland. In a large measure the history
of the United Provinces during its carcer of these two
centuries 1s the history of Orange and Amsterdam. The
long sway of this power naturally led to very deep-
scated antagonism For a time the predominance of
Orange was replaced by the rule of De Witt, the leader
ot the city-democracies With the murder of De Witt
in 1673, the House of Orange came into its own. As
there never was any real bond of umity and corporate
action among the various provinces and as the House
of Orange and Holland had all along acted in the name
of the Union, later tendencies, in a time when the
national states were cmerging 1 other European
countries, were towards the development of a constitu-
tional monarchy in the Dutch provinces.

It will be scen from this sketch of early and med:eval
attempts at federation that though full-fledoed
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fcderations were an esception i pre-modern times still a
number of problems of present-day federalism were anti-
cipated  The equality of status among the compouent
statess common federal citizenship, proportionate repre-
scntation, need of an independent capital, the difficulty
of adjusting the position of small states, all these prob-
lems have been tackled in diverse ways and with varying
degrees of success. The traces of carly fedcrations
were wiped out first by all-absorbing Rome, and then by
the rise of national states Most of the period commen;,
cing from the sinteenth century and ending with the,
fourth quarter of the nineteenth 1s occupied with this
process of national formation The pecubarities of
Swiss history and the mcidenis of British colonial pol cy
explain the recrudescence of the federal movement in
the very hour of the triumph of national unitary states.



CHAPTER III

MINOR FEDERATIONS AND RUSSIA

Excruping Russia, which 1s in a class by itself, theic
are at present nine federations. Of these five, namely
Switzerland, U S.A., Germany, Canada

Major and and Austraha, attract general notice, and
minor be spoken of 2 federations of
tederations may be spoken of as major federations o

today. In respect of thewr population and
territorial extent, some at least among these compare
very unfavourably with the so-called minor federations,
which class 1ncludes Argentine, Brazil, Mexico, and
Venczuela This fact 1s well illustrated by the compara-
tive table of population and cxtent given below

FEDERATION (Sqé!;\}/zl?lcs) PoruLATION
1. Argentine 1,153,119 10,646,814
2 Brazl 3,275,510 39,103,856
3 Mexico 767,198 14,334,780
t Venezucla 393,874 3,026,878
5. Russia (U.S.S.R) 8,241,910 147,013,609
6 U S A 2,973,776 120,013,000
7. Australia 2,974,581 6,373,219
8. Canada 3,684,723 9,786,300
9. Switzeriand . 15,940 4,018,500
10. Germany 181,723 63,178,619
11 India with states.

(for ‘comparison ) 1,805,332 318,942,480
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The main justification for. the comparative .nsignifi-
cance nto which the study of the South- and Mid-
American Federations has fallen, must be found n the
tact that their constitutions have been deliberately copied
from the Unmited States model and thus offer little of in-
structive variety. The absence of any steady, peaceful
and progressive political hfe in them, at least till a
very recent date, has also caused a diversion from their
constitutional features towards the weird and p:cturesque
carcer of some amongst them The accession to poli-
tical strength arising from even a doubtful affiliation
toe such a dominant world-power as Great Britain—as
in Canada and .\ustralla—s also lacking m
the mmor American federations. In spite of these
«discouraging factors, 1t may well be urged that a brief
study of the formation and constitutions of these virile
and young slates 1s calculated to throw some useful hight
on many aspects of federalism,

The case of Russia 1s unique It 1s the very reverse
of a mmor state In pomnt of extent, population, and
cconomie and political importance 1t cannot be said
to lag behind any other state in the world. All the
same 1ts public orgamzation 1s based on political and
soctal principles which are so fundamentally different
from those on which the capitalist states, large and
small, are based, that no useful purpose is going to
be <erved by penetrating too closely into the details
of Soviet admmmistratton  But the Union of Socialist
Soviet Republics 1s professedly a federation, and as such
deserves some consideration at the hands of a student
of federalism That the Soviet state 1s 11 a transi-
tional stage, and that 1t 1s based altogether on a unique
philosophy only lend special interest to the study.
That study will have to be nccessarily sketchy, both
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because of the transitional character of the constitution,
and 1ts pronounced divergence from the essential require-
ments of a real federation

ARGENTINE

The ongins of the Argentine constitution go as far
back as 1316, in which year the Spanish adventusers first
discovered the land, which they wrongly
magined to be a land of silver and gold,
~~hence the name Argentina For exactly three cen-
turics after its first occupation by Europeans, Argentine
was under the supremacy of Spamn. Its rich and exten-
sive grass lands had marked it out from the start as a
veritable hcaven for cattle-rearing, but from 1581 1t
began to be occupied by enthusiastic colonists also, who
from their base at Buenos Aires began to develop the
almost unhmited agricultural possibilities of the country
Spain’s cconomic policy, n relation to 1ts colonies, was
notoriously restricive, and the polit cal admmmstration
was regulated so as to promote the economuc ends The
country was divided into more or less independent cap-
tamcies, ownmg alleglance to Spain through the Cap-
tain General and the Viceroy In the wake of con-
tinued habutation by Spamards a good deal of blood-
mixture had taken place The jouth of the colomes
had, wm many cases, availled 1tself of European
education, and the significance of such events as the
American and the French revolutions was not entirely
lost upon 1t  When, therefore, Spain was invaded
and reduced by Napoleon, the people of Argentine felt
themselves jusiified 1n declaring their own independence
A Constituent Assembly met in 1816, which attempted
vamn to formulate a satisfactory constitution The domi-
neering ambitions of Buenos Arrcs were resented by

Argentine
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the provinces, and 1t was not ull 1826 that a constitu-
tion was promulgated This constitution was of a cen-
tralized 1ype, and led to actual avil war between the
provinges on the one hand and the people of the capital
city on the other The most stoking feature of this
period of turmoil was the rise to eminence of an un-
scrupulous and almost uncivilized tyrant, who hterally
slaughtered all the known and suspected supporters of
unitary government. By such methods the obstinacy
of Buenos Awes was indeed overcome, but they gave
birth to many more pressing political cvils  With the
belp of forugn powers Urquiza, the licutcnant of the
tyrant Rosas, at last defeated his master in 1852 and
convened a Constituent .\ssembly This body adopted
a federal constitution on the basis of the United States’
constitution, and with a few altcrations since made, it
continues to be the fundamental law of the .\rgentine
Republic to the present day The struggle between
Buenos Aires and the other provinces continued to dis-
turb the peaceful progress of the constitution till 1874,
when the capital city was formed into a separate {cderal
district as the scat of the federation

There are n all fourteen provinces, ten territories and
onc federal district i Argentna Its federal institu--
tions are organized as follows *—

Executive —The president of the republic 1s elected
by electors i1n every siate, who are themselves elected
for that purposc by the primary voters The number
of clectors m evely state 1s double the number of senators
and deputies chosen from the state The period of
office of the president 1s six years, and he cannot offer
Tnmself as a candidate at the next consecutive presidential
election. Candidates for the position of the president
must be born subjects of Argentine and must be Roman



48 FEDERATIONS

Catholics The pressdent, for the ume beng, 15 also
the commander-in-chief of the fighting forces He
has all the patronage ot unportant governmental offices
1he exccutive admunmistiation 1s in the hands of eight
ministers apposnted by the president and responsible to
him .\ vice-president simlarly elected 1s president of
the upper federal chamber, the Senate
The executives of states are similarly organized, and
are ordmanly supreme i their own field But the Con-
stitution provides for the suspension and superscssion
of local authoity by the tederal executive m cases of ex-
treme misgovernment This provision has bcen often
uithzed, and though their consutution 1s gencrally based
on the United States model, the statc governments in
Argentine have much less hiberty from the central gov-
ernment than their compeers in the great American
federation
Legisiature —The legislative authority of the federa-
tion 1s vested in a Congress, composed of two houses.
The upper house 1s the Senate, which 1s composed of
thirty members i all, two each from the fourteen cons-
tituent states and one federal district Senators are
clected by the statc legislaturces, for a period of nine
vears, one-third retiring after every three years.
Senators must be at least thirty yjears of age and must
have been citizens for at least six years before election.
The Chamber of Decputies, which 1s the popular house,
1s at present composed of 158 members, on the basis
of onc deputy for every 33,000 of the population. The
deputies are  elected by  umversal male suffrage
Deputies must be at least twenty-five years of age, and
must have been citizens for four years before election.
The normal term of office of the Chamber is four jears,
one half retirine after every two vyears The sessions
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of the Congress are held from 1st of May to 30th of
September 1n every ycar, unless otherwise provided by
law  Members of the legislature receive an yearly pay-
ment of 18,000 paper pasos (1£=11 pasos).

The provinces have their own constiiutions almost on
parallel Iines. In the federal disinct, voting at elec-
tions 1s made compulsory by law, under penalty of a fine

Judiciary —There 1s a separatc judicial organiczation
for the federation as distinct from the state judicianies
Over and above the supreme federal court, there arc
federal courts i cach one of the five judicial provinces
mnto which the whole territory 15 divided. Besides, there
15 at least one district tederal judge 1n every state. All
the federal judges arke appoinied for life by the presi-
dent of the rcpublic, with the concurrence of the Senate
The states have theirr own system of courts, with a
supreme court at the head.

The strong posttion occupied by the federal govern-
ment 1n relation to the constituent states, and the pro-
vision for the indirect eclection of the Senate, through
the state legislatures, are special features to be noted
about the Argentine Republic

BraziL

It was in the closing year of the 15th century that
Brazil was discovered by Portuguese seamen For
purposes of admimstration the Portugucse
government in 1532 divided Brazil mto
fifteen captaincies with extensive powers of local auto-
nomy 11 each This policy of decentralization was, how-
ever, reversed in 1349 when a centralized admimstration
under the king’s representative was maugurated.  Local
feeling and administrative separateness in the old captain-
cies did not easily vamish, and it was only in the second

Brazil
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half of the 18th century that all the nghts of the
<captaimncies were finally abolished When Portugal was
invaded by Napoleon in 1807, its king Don Juan sought
refuge 1in his trans-Atlantic possessions, and made Rio
de Janciro his new capital. This circumstance raised
the colony to the status of a kingdom Don Juan took
some steps to improve the system of admimstration by
appomnting a council of ministers and by providing for
a council of state These sieps had by no means
satisfied the now politically conscious Brazihans But
the colomal carcer of Don Juan was cut short in 1821,
when he hurried to Portugal to try and stem the tide of
popular revolution that had broken out i the home
country The Portuguese .\ssembly, the Cortes, then
resolved on reversing the process of constitutional
amcliotation that had commenced in Brazil, and to hold
it as a royal possession and no more. This step was
strenuously and almost wildly opposed in the colony,
which under the leadership of Don Pedro, the son of
Don Juan, who had becn left behind as the viceroy,
proclaimed 1ts independence of Portugal and crowned
Pedro as the constitutional Emperor. Even Portugal
formally recognized the independence of Brazil in 1825
Don Pedro had, however, no intention of playing the
role of a constitutional sovereign and his reactionary
policy provoked such insistent and pronounced opposi-
tion that he had to abdicate in favour of his minor son,
Pedro II, n 1831 The period of regency was one of
internal disscnsions and turmoil. The provinces were
claming a big measure of independence from the cen-
tral government and often supporting their claims by
force In 183t an attempt was made to reccogmze these
fechngs of local independence by introducing in the
constitution = me~sure  of decentralizetion. The
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provinual governments were to be reorganized as scp-
aratc umts with provincial legislative assembhies In
1840 T’edro 1I was declared as of age, and then followed
a perioll of well-mgh half a century, m which economic
and political progiess marked the fortunes of the country
At the end of this period, however, various and power-
ful forces of discontent combined to overthrow the long
and rclatively peacetul regime  Slave-owners who were
discontented at the King’s measures regarding the abo-
Iion first of the slave-trade and then of slavery, the
tlergy who were chagrined at the eatinction of many
of the privieges that they had enjoyed 1n the earher
periods of colonial adnmumistration, the militarists who
found that thewrr game of having the executive under
their thumb was gone, and the avowed republicans who
believed 1in nothing short of a full democracy, all these
forces ol opposiion umted m support of a revolt that
took place in 1839, and brought about the abdication
of the aged monarch  The Constituent Assembly that
met in 1891, declared Brazil a republic, and adopted a
federal constitution of the American type In spite of
the formal declaration of democracy, autocracies of some
type have becn the rule in Brazihan politics, the course
of which 1s almost a chronic alternation between financial
crises and militarist revolts

The United States of Brazil consist of twenty states,
almost dentical with the old provinces, one federal dis-
trict, and the territory of Acre The powers of the
federal government are specifically outlined by the con-
stitution, and the states are the custodians of all resi-
duary powers The constitution lays down that the
national government is forbidden to interfere in the
states except to repel mvasien, to mamntain a repubhcan
form of government, to enforce the execution of federab
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laws, and to reestablish order at the request of the
states themselves Recent tendencies are, however, n
the direction of strengthening the control of the central
government. A constitutional amendment of 1926 has
considerably expanded the right of federal intervention,
as for instance i respect of financial incompetence and
maladministration.

Executive —The executive authority of the federation
1s vested 1n the president, elected tor a term of tour
years, by direct popular vote .\n absolute majority 15
necessary to secure his election. Candidates for the
position of the president must not be relatives of the
sitling president and must be native-born Brazilians of
at least thirty-five years of age Reclection for a con-
secutive period 1s disallowed. A vice-president who 1s
similarly elected becomes the president if the presidential
incumbent is incapacitated mn the last two years of his
regime; otherwise a fresh election 1s held The presi-
dent appoints seven mimsters to carry on the admim-
stration under his control The power to makc appoint-
ments and to command the armed forces vests in the
president himself  The intervention n state governments
according to the constitution and the declaration of a
statc of siege are also functions which are virtually
left to the president He can veto any bill passed by
the Congress In keeping wth the strict interpre-
tation of the theory of separation of powers, the min,sters
cannot appear 1 any of the legislative chambers Com-
munication between the legislature and the exccutive can
take place only by means of a letter or by means of an
interview belween a commission appointed by the Con-
gress on the one hand and the ministers on the other

Legislature —The national Congress is composed of
two houses, a Senate and a Chamber of Deputies Both
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are clected by direct universal suffrage. The Senate
consists of 63 members, three cach from the twenty
states and one federal district. The senator’s legal period
of offic® lasts for nine years, one-third retiring at the
cnd of every three years The number of deputies 1s at
present 212, on the basis of one member for every
70,000 of the population. The term of office of the
Chamber of Deputies is three years. In the electoral
law regarding the Chamber of Deputies provision is
made for proportional representation Every state,
whatever 1ts population, must have at least four members
in the Chamber. The constitution has placed the power
of mitiating legislation about the following subjects in
the Chamber of Deputies. finance, strength of the fight-
ing forces, and censure of the executive Members of
the Legislature receive an yecarly allowance. The
Congress meets on the third of May every year without
formal summoning, and sits for four months unless
sooner prorogued. Members cannot accept any office
under the Government other than military and diplo-
matic Even in the case of such offices, if the duties
connected with them are likely to conflict with the obh-
gations of a mcmber of Congress, previous sanction of
the Chamber concerned 1s nccessary for acceptance.
Members of Congress arc also precluded from becom-
ing ministers in the state governments. Senators must
have been citizens of the republic for at Jeast six years,
and be at least thirty-five vears of age. Deputies must
have been citizens for at least four years The Senate
is presided over by a vice-president-elected 1n the same
way as the president.

Judiciary.—The Supreme Federal Tribunal consists of
15 judges appointed for life by the president, with the
consent of the Senate  There are district federal conrts
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m each of the 21 umits of the federation. The Supreme
Court 1s competent to pass judgment on the constitu-
tionality of federal and state laws

Local governments are required according to th® consti-
tution to be republican in form, and they must also
rccogmze the puinciple ot scparation of powers In
practice, however, cxcept 1in the populous and progres-
sive states, a foom of administration hardly to be dis-
tinguished from the feudal regime prevails Even the
municipalities 1n such states are under strict burcau-
cratic control In respect of local magistracies, how-
ever, the constitution specally lays down that they
must be electine and magistrates must not be removed
except by judicial process

It will be observed from this description of the Brazihan
constitution, that the head of the federal executive in
Braal 15 legallh empowered to traverse, and practically
rules over, a much wider ficld than the American presi-
dent His independence of the Congress in matters of
appointments and his powers of intervention in local
affairs are vastly superior to those of the president n
the Umted States The relatnely strong position crea-
ted for the lower chamber mn controlling the financial,
military and general administration 1s also noteworthy
Equally 1emarkable arc the provisions regarding the
requircment of an absolute majority for presidential
election, rc-clection of president within the first two
years, nunority representation, and conditional permis-
sion given to legisiators to hold mil tary and diplomatic
offices The fact that in practice 1n many of the states
the so-called republican form works out as a feudal and
bureaucratic admrimstration throws useful hight on con-
ditions 1n Brazl and on the need of correlation between
political forms and political facts. ,
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Mexico

Mexico was first occupied by the Spamards i 1520
and for®threc centuries afterwards 1t continued to be a
colony of Spain Mexico was a cap-
tamey, or sub-viceroyalty, and was di-
vided into provinces, with a governor at the head of
cach who was responsible to the king through the cap-
tam and viceroy In Mevico and i the provinces
there was an institution known as the audiencia, which
was mainly a judictal bodv, but also performed some
consultative, legislative and admmustrative functions
The 1nternal politics of Mexico throughout this period
were, 1n an ncreasing measure, disturbed by the rivalry
bhetween the European-born and  American-born
Spamiards, between the Gachupines and the Creoles
The former tried to monopolize all power and advanta-
ges to themselves and estranged beyond redemption the
feelings of the colomal and half-caste Spamards, who
formed the large majority of the population. Another
source of perpetual unrest was to be found among the
Indians The old system of appointing adventurous
Spamards as trustees over extensive parts of the Indian
ternitorics had been utiized by these grantees for re-
ducing large populations to virtual slavery. This led
to a deep-rooted social and cconomic problem which
presented itself in many and sometimes violent forms
The clergy who claimed to be champions of the Indian
cause helped a good deal in raising antipathies against
the government When in 1807, Napoleon turned out
the legitimate Spanish king and put his own brother
Joseph on the throne of Madrid, a strong movement for
Mexican mdependence was started bv the Creoles and
half-caste Indians The ruling Gachupines, however,

Mexico
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forestalled their rivals, declared for scparation from
Spain, and sternly put down both the Creole and Indian
opposittons  When 1 1820, a revolutionary movement
was brewing in Spain, the Gachupines and the® Creoles
patched up a truce and on the basis of equal rights for
both sections of the Spanish Mexicans declared an inde-
pendent monarchy. In 1823 the form of government
was changed to a republican one  The century of free
political life of Mexico has been one of the most turbu-
lent and unsettled periods 1n 1ts own or any other nation’s
histoty  The number of revolutions has been about the
same as the number of years, so that it can be said of
Mevico without much esaggeration that its chronic state
1~ that ot a revolution Most of these revolutions have
been pohtical and had lttle far-reaching effect on the
foundations of social life in the country. There have
been, however, three great upheavals, in this period, of
a <oual and economic nature. The last one, which 1s
socialistic 1n 1ts objective and patriotic 1n its drive, has
not finally worked itsclf out as yet. The constitution
of 1824 had set up a federal and republican form of
government, which was scrapped in 1833 in favour of a
centralized admimistration  The fortunes of the internal
struggle agan put the federalists in power 1n 1846, when
they changed the basis of government from umtary to
federal This caused a defection 1n one of the provinces,
namely Texas, which after a good deal of serious inter-
nal and international trouble, got itself admtted into
the United States of America The main part of the
present constitution of Mexico was framed in 1857,
though 1mportant amendments bearing on rights of
labour and the national government’s policy to
terminate foreign concessions, were introduced in
1917
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The Mewxican republic consists of twenty-eight states,
cach one of which enjoys a considerable amount of home
rule, each having its own governor, legislature and
judiciary} organized on the same piunciple of separation
of powers which has secured, in theory at least, such
wide support in the non-British part of the American
continent The state legislatures are uni-cameral The
states are divided into districts, one state being divid-
ed into municipalitics only. Besides the twenty-cight
states there are one federal district and two ‘territories’.

Executive.—The president of the republic 1s elected
for a period of four ycars by direct popular vote Both
the president and his father must be born subjects of
Mexico, and they must have taken no part in any of
the coups d’état The president cannot offer himself
for immediate election after the expiry of s period.
It 1s, however, a common practice in South- and Mid-
America for the retiring president to put up a nomnee
for the next consecutive clection, and thus to try to
perpetuate a dictatorial power. If during the currency
of a presidential term the president is rendered incapa-
ble, the Congress procceds to elect his successor.

Legislature —The Senate and the Chamber of Depu-
ties comprise the Congress The Senate contamns fifty-
eight members, two each from the twenty-eight states
and one federal district Senators must be thirty years
of age The term of the Senate 1s only two years, onc
half of the members bemg renewed every year The
Chamber of Deputies 1s also chosen for two years
Deputies must be at least twenty-five years of age The
number of members of the lower house varies in pro-
portion to the population, one member being allowed
for every 60,000 of the population. Members of the
Congress are paid an yearly salary of 6,000 dollars.
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The Congress meets every year on the first day of Sep-
tember and sits up to the end of December unless sooner
prorogued As a help to and check upon the executive
during the parllamentary recess, a permanent *standing
committcc of both houses 1s set up, consisting of
fourteen senators and fifteen deputies.

Judiciary —The federal judiciary consists of a
Supreme Court, the district courts and the circuit courts,
the judges of all ot which are clected for Iife

Many nteresting poiwnts are to be noted in the consti-
tution of Mexico That a presidential candidate must
have taken no part in a coup, 1s a condition which 1t
would be very difficult to satisfy for any active public
man m a country where the average of revolutions is
nearly one per vcar It 1s not known how far in prac-
tice this condition 1s insisted upon, but 1t clearly indi-
cates the frequency of such things as coups and the
attempls madc to check them Mexico 1s also umque
m not having a vice-president ready to succeed the
president in case of mced and wisely leaves the matter
in the hands of the Congress The shortness of the
term of the Senate and its coincidence with that of the
Chamber of Deputies reduces the special significance of
the upper house, especially as, excepting the yearly re-
newal of half of the senators and the requirement that
they should be thirty years of age instead of twenty-five
which 1s the mmmimum age for a deputy, there is no
appreciable variation 1n the electoral basis of the two
houses The salary of the members of Congress 1s also
extraordimanly high, as indeed 15 common mn all these
federations, and this must have very far-reaching effects
on the tone of public ifc  Most remarkable of all 1s the
mstitution of the permanent standing committee of the
legislature  In a constitution, however, which professes
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strictly to follow the principle of separation of powers,
the utiity of such an authority can at best be very
limited. ‘The absence of a parhamentary session for
over eight months at a stretch may be offered as a
reason for the exstence of this body, but unless its
functions are narrowly Limted 1t may well usurp the
powers of the Congress That, 1n a country so unsettled
as Mexico, judges have to be elected, 1s not the best
of arrangements, though the hfe-tenure introduces a
strong measure of security into the judicial service

VENEZUELA

From 1500 to 1810 Venczucla was a Spanish depend-
cency governed m the main by the same system that
prevailled 1n the other colonies of
Spamn  The feelings of independent
nationality that were moving the populations of all these
colomes 1n the closing years of the 18th century found
vent, m the case of Venezuela, in a revolt against
Spamish domination 1n 1810 The declaration of inde-
pendence n July 1811 was followed by a period of ten
yeats, during which the newly hiberated state had to fight
tor 1ts existence agamst 1ts erstwhile master, Spain  Thus
movement for independence had really caught all the
\meriwcan colonmes of Spain n its grip and at the outset
of 1its free career Venezuela had become a member of
the Republic of Columbia. A secession from this body
was, however, secured m 1830 Spam formally recog-
nized the independence of Venczuela in 1845  Till the
year 1864 Venezucla was under the regime of successive
dictators whose only title to office was the support of
the militarist section of the populatton General Falcon
who was 1n charge of the government n that year divided
the Venezuelan territory nto twenty states and formed

Venezuela
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them into a federal repubhc. This step was preceded by
a bitter and violent controversy between the supporters
of a centralized form of admimstration and the feder-
ahsts In spite of the nomunal change in th® consti~
tution, dictatorships, in the guise of presidentships fol-
lowed by dummy successors, continue to rule the land.
In 1894 an attempt was made to introduce, 1n practice as
1in theory, the principle of constitutional succession rather
than of dictatorial nomination But owmng to financial
difficulties and comphications arising out of foreign loans,
1t has been found impossible to implement these resolves
and the dictatorships contmmue to be the only barrier
between the country and anarchy. In April 1914, a
fiesh Constituent Assembly was convened, which drafted
a new pact of umon to be ratified by the component
states, The basis of the present constitution is mainly
supplied by the constitution of 1914, though some
important amendments have been introduced 1in 1923 and
1929.

Venczucla consists of twenty states which are nomi-
nally independent and have their own legislative assem-
blies elected for three years The presidents of the
constituent states and two vice-presidents each are also
clected by the legislative assemblies and hold office for
three years The arrangement 1s a replica of the fedetr-
al structure and 1s calculated to secure greater harmony
between the exccutive and the legislature than the strict
adherence to the theory of separation of powers would
allow The centre of authority, in such an arrangement
normally worked out, would be the legislature, though
during his term of office the president would be immune
from any interference from the legislature

Executrve —The president of the federation and two
vice-presidents are elected by the National Congress for
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a period of seven years. The president and the vice-
presidents must be Venezuelans by birth and of at least
thirty years ot age The same candidate cannot be
chosen for presidentship for two consecutive periods.
The president appoints seven munisters for the carrying
on of the day-to-day adminmstration under his control.
There 1s a separatc commander-in-chief, appointed pre-
sumably by the Congress, 1n co-operation with whom the
president works The president 1s empowered to refuse
permission to a foreigner to land m the country, to
grant rights of aitizenship and to expel a foreigner for
breaches of laws regulating the conduct of foreigners

Legislature —The Congress consists of the Senate and
the Chamber of Deputies, and meets at Caracas, the
federal city The Senate consists of forty members,
eleeted, two cach by the state legislatures for a period of
seven years The Chamber of Deputies 1s elected by
direct manhood suffrage for a period of three years The
number of deputies 1s 1in the proportion of one member
to 35,000 of the population, cach state to have at least
one member The federal district and the territories are,
m the matter of clection to the Chamber, treated in the
same way as the component states

Judictary —The Supreme Federal Court consists of
seven members chosen by the Congress for seven years
as representatives of the seven judicial districts mto
which the federation 1s divided The same persons may
be reelected any number of times Subordinate courts
are created by law from time to time The component
states have therr own system of courts, with supreme
and superior courts

It may be said that the Venezuelan constitution
diverges most from the U S.A model among the Spanish
American federations. The federal district has ne
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representation mn the Senate, which perhaps 1s the most
logical course to follow, wherever the federal capital 1s
situated i an independent district. lhe clection of
president and vice-presidents, both in the federal and
the state constitutions, 1s left to the Congress, which
also 1s a very imnteresting cflort to sccurc a compromise
between separation and union of authority, between the
presidential and the parhamentary forms  The period
ot officc both of the president and the Senate 1s remark-
ably long, scven years, particularly the lack of period-
ical paruial reelection of the senators makes the length
of the pertod all the more noticeable The term of
officc of the Chamber being only three years this
arrangement 15 calculated to secure more correspond-
cnce between the Senate and the executne, rather
than between the latter and the popular house This
may 1indeed be the designed end, but 15 likely,
we are afraid, to troduce disagreement between
the dommant view 1in the nation at large, reflected
i the popular house, and the exccutive govern-
ment The provision of a separate commander-in-chief
ot federal foices 1s perhaps a more logical position,
than that of many other federations 1n .\merica, where
most of the civilian presidents are only euphoemistcally
the gencrals-in-chief But the dissocitation of the two
roles mray conceivably lead to a division of authoiity
which may prove to be inconvenient 1 an emergency In
making state legislatures the constitucncies for the
senate, the Venczuelan constitution emphasizes the fede-
ral character of thc upper house and mtroduces an
appreciable difference between the electoral principles
underlying the composition of the two houses of the
federal legislature. The election of the judges is also
left in the hands of the lesislature. Thus in the
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Venezuelan constitution, unlike the others considered in
this chapter, the balance of political authority 1s
appreciably turned in favour of the legislature in com-
parison With the executive Federations are admut-
tedly composite states, and 1t may be necessary to
secure a compromise between the extreme claims of a
presidential and a parhamentary form of government.
This 15 secured by the Venczuelan constitution and
hence 1ts importance to students of comparative politics
1s mdeed very great.

Russia

In view of the huge social reconstruction gomng on
i Russia, a spccial significance attaches to the histoiy
and the form of the so-called federal
constitution now provided by the funda-
mental law of that country In point of extent and
variety of all sorts of physical and social conditions no
other country can approach Russia For over six
centuries, from the fourtcenth to the beginning of the
twentieth, this vast territory was under the absolute rule
of the Romanovs It was only in the reign of Alex-
ander JI, during the closing years of the nineteenth
century, that the begmnings of popular institutions
appear By this time the various parts had lost even the
memory of any life except the onec of uniforrn subser-
vience to the autocratic and centralized power of the
Czars Alexander Il created district and provincial coun-
cils, the former elected by the landholders and the latter
by the distiict councils Substantial legislative and
financial powers were conferred upon the provincial
councils A retrograde step was taken by Alexander IIT
who put the independent Mirs, the ancient and autono-
mous village commumnities of Russia, under the authontv

Russia
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©of the big landholders The devclopment of modern in-
dustry and a rise in the urban population were in the
mcanwhile going on apace, with the special support of
thz Russian government. With the advent of modern
industrial conditions came also the socialist movement
whose cntry imto the public sphere was heralded by the
formation of the Social Democratic Party of Russia in
1898. From the very start the Russian socialists were
under the influence of the most advanced Marxist school
The liberal movement, confined mostly to the middle
classes and the intellectuals, was also inaugurated by
the establishment of a League of Liberators m 1904
The hardened government of the Czar was not cxpected
to lend any sympathetic ear either to the social revo-
Tutionaries or to the political reformers But the strain
put on the moral and matenal strength of the Russian
government by the war with Japan created a favourable
opportunily for the furthering of the cause of consti-
tutional reform An imperial decree was issued during
that year, which created an Imperial Duma, based on
universal suffrage and empowered to be the ultimate
legislative authority With the close of the war, how-
ever, a defiant and reactionary change came over the
policy of the Czar’s government. In 1906 an upper
chamber composed equally of the nominees of the govern-
ment and the representatives of the privileged classes
was istituted and such important subjects as consti-
tutional law, defence and foreign relations were put out-
side the purview of the Duma’s authority. By
arbitrarily tampzring with clecloral rules and voters’
Tists a packed house was sccurcd, which was 1n session
when the World War commenced.

As the stramn of the war began to be felt, and as
Russian reverses beran to multiply the aeitation for
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political reform became more and more msistent. The
extreme wing of the Socral Demociatic party was averse
to any half measures, and they stood for nothing short
of the gqstablishment of the Marxist regune by means
of a bloody revolution. This wing was in a minority
and hence was called the Bolsheviki But they were
a very active set of agitators with a philosophy and
programme calculated to appeal to the war-weary nation.
The Czar on the other hand scemed to be overcome
with a piedestined fit of reactionarism, and would not
listen even to the most moderate demand for reform.
This obstinacy exasperated even the packed Duma then
siting  In reply to the rccalcitrant attitude of that
body the Czar prorogued 1t m Fchruary 1917, The
members, however, refused to disperse and formed them-
scives 1mto a consttucnt assembly .\ mutiny n the
tioops and a revolt by the workers’ party led to the
abhdication of Niwcholas, the ruling Czar, on March 13
Michael, who was indicated at the successor, refused to
move without the consent of the provisional government.
This middle party goiernment had no support outside
the capital The workers’, peasants’ and soldiers’
soviets which were alrcady formed refused to acquiesce
m what they termed a bourgcors rebellion  In its eager-
ness to secure the support of the socialist element, the
provisional government, then led by Kerensky, admitted
a few of their leaders into the executive This only
led to a further weakening of authonty, and anarchy
followed as a matter of course On the Tth Novemher
1917, a huge Congrcss of Soviets met in Petrograd, and
at this meeting Lenin and Trotsky, the leaders of the
Bolsheviki, secured a majonty for their programme
With the help of the mulitary sovict the RS F.SR
{Russian Socialist Federal Soviet Republic) was

3
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proclaimed that day The Bolsheviks, though dominant
i the Congress of Soviets, then were and are today
but a mnority of the nation But the lack of any
coordination among the other forces and the umscrupu-
lous and terrorist methods followed by the Bolsheviks
have secured for them a success which 1s undoubted
It must be said, howerer, that they alone gave a lead
to the nation which they had the strength to follow up,
whereas the other factions, content with the ewcellence
of their own programmes, were unwilling or unable to
orgamize the necessaty public opinion in support of the
line of action that they proposed By their own zeal
and by the inaction of their opponents the Bolsheviks
triumphed The original Constitution framed by the
IFifth Al Russian Congress of Soviets, was radically
revised in 1923. This amended constitution continues
to be the fundamental law of the US SR (Union of
Socialist Soviet Republics) to the present day

The RSF SR, which includes almost the whole
of the former possessions of the Czar, 1s the main body
of the union, though it 1s techmcally umted on terms of
equahty with six other states, equally free. These six
states are, Ukraine, White Russia, the Trans-Caucasian
Federation, Uzbek, Turkoman and Tapkistan. The
principle of self-determination was proclaimed at an early
date ap the revolutionary career of the soviets and these
st/z(ég?dé%pposed to have been voluntarily associated
mn ',ﬂ]e Lﬁ?ron The constitution lays down that a
uabn of jstates 1s essential for three reasons,
millary, ;’g-ér;omlc, and propagandist The Russian
Gwmoper and the Trans-Caucasian Federa-
tion arg tfederations within a federation All constituent
units are technically free to leave the federation when-
ever they like In this sense the Russian constitution
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is not cven a federation, but merely a confederation,
the sovercignty technically residing m the component
states. But the whole spirit of the orgamization is to
vest sugreme authority in the organs of the central gov-
ernment, and the constitution docs not provide for
anything hike a defimte division of functions, which 1s
the essence of federalism It 1s a general principle of
soviet admmistration that orders emanating from the
higher soviets are to be obeyed by the lower In fact
the USSR 1s a unitary state, if there 1s one The
constitution says as much, though the words ‘federa-
tion’, ‘free nations’, ‘sclf-determination’, and ‘equahty’
are occasionally used The need for internal recon-
struction, external defence, and foreign propaganda 1s
so pressing and there are so many internal and external
obstacles to be overcome that any but the most centra-
lized admimustration has no chance of a moment’s
survival  As there 1s no division of functions between a
central and other local authorities, so also there 1s no
separation of powers between the various organs of the
state in any stage of government, central, provincial or
local. The roles of the executive and legislative authori-
ties are inextricably merged together; and even the judi-
ciary i1s expected to cooperate actively with the executive
in support of the aims of the Revolution Such a state
of things cannot claim to be called by the name of a con-
stitutional government, let alone by that of a federal
constitution  The usual ‘Fundamental Rights’ are grant-
ed by the constitution to persons, and to states; but not
one of them is securc against the political police of the
soviets Whatever future may be in store for the‘whole
Russian structure of todav, there 1s no doubt that many
of their experiments will serve a very important
educational purpose for a lone time to come. Among
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these experiments, their political constitution 1s not the
least interesting

Executive —The Umon Congress of Soviets composed
of representatives from the component states of te Unmion
15 the chief custodhan of all power, legislative and other-
wise, The Congress ordinarily meets only once in a ycar
When 1t 1s not 1n session all its powers are exercised by
the Central Executive Commuttee  This Executive Com-
mittee 1s itself composed of two houses the Council of
the Union and the Council of Nationahties The Council
of the Union 1s composed of £50 members elecled by the
Union Congress from among the representatives of the
various states of the union, in proportion to their popu-
lation, by the mcthod of proporuonal representation
The Council of Nationahties consists of 135 members,
five representatives each being chosen from every allied
and autonomous 1epublic and one each from autonomous
regions For every bill the assent of both the houses
1s nccessary  In case of disagreement between the two
houses, first a meeting of the delegations from the two
chambers, failing that a joint session, and last of all an
appeal to the Union Congress are provided for The
Central Exccutive Committee 1s convened three times in
a year, and 1s the supreme legislative, executive, and
jucicial authority during that period. A presidium of the
Union, 1 e, a Standing Committee, 1s composed of nine
members chossn by the Council of the Union, nine by
the Council of Nationalities, and nine at a joint session,
that s, twenty-seven in all. The chairmanship of the
Central I sccutive \Committee vests i a committee of
onc president each ci’r\men by the committee from every
constituent state \

In addition to the Central Executive Committee and
the Standing Commuttee whichglre organs of supreme
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cxecutive control, subordinate executive and legislative
authority 1s vested in the Umon Council of People’s
Commussaries These al present number thirteen with
the exclusion of the procurer general and the chicf of the
political police Each comnussary 1s at the head of a
collegium, or a bureau of the Central Executive Commut-
tee attached to his department The standing commut-
tee may revisc the decisions of the Council of
Commussaries The Council of Commissaries reports
on 1ts working severally and jomtly to the Umnion
Congress

Legislature.—There 1s no such thing as a separate
legislature in Soviet Russia, separation of powers having
been deliberately rejected But the All Russian Congress
of the US SR may be described as the supreme deli-
berative and sovereign body. This body 1s composed of
the representatnes of the Soviet Congresses of the vari-
ous republican unions which are members of the All
Russian Federation The Soviet Congresses of the states
are themselves based on the division of their total popu-
lation 1nto the soviets of workers, peasants and soldiers.
There 15 no umiversal franchise, Russia not being a demo-
cracy, but a dictatorship of the proletariat. Members
thus elected from occupational constituencies are chosen
for an indefinite period, but may be recalled by their
constituents at any ttme The Umon Congress has a
very extensive authority over the finances and admini-
stration of the whole union. One umified budget in
which the budgets of the united republics are consoli-
dated, 1s presented to the Congress Residuary powers
nominally vest in the component states, but these must
obey all orders emanating from the Central Executive
Committee, and the Union Congress 1s empowered to
repeal all decrees of the local governments. The
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supremacy of the central government 1s further empha-
sized by the fact that finance, cducation, justice and the
nght to grant amnesty are almost entirely centralized
subjccts. .

Judiciary.—Thefe 1s a common code of laws for the
whole union. The states are free to make supplementary
rules regarding procedure, provided they do not contra-
vene the mam laws The Supreme Court of the Umon
1s the lmghest judicial tribunal and has supervisory
authonity over judicial bodies in the constituent repub-
hcs  The fundamental objects of the judicial system
are declared to be to safeguard the conquest of the
proletanian revolution, and to protect the workers’ and
peasants’ government and to support its laws. Inde-
pendence cannot be predicated of any organ of govern-
ment in Russia, but least of all can it be said to exist
i the judicrary, where by the tenets of all constitu-
tional government 1t is the most needed

The present Russian constitution 15 a unitary and um-
fied dictatorship of those who call themselves the indus-
tuial proletariat. The governments of states are based
on the same system as the central government and render
due homage to orders emanating from on mgh  Except-
ing the practice of replacing geographical by occupa-
tional constituencies 1n the formation of public bodses,
there appears to be hardly anything of permanent value
in the present Soviet constitution

It may not be out of place to wind up this description
of other than major federations of today, by reference

to the attempts that are now being made

China, in China to establish a federal form of
Spamn and
India government The national government

has already declared its resolve to intro-
duce that form of government This, however, entails
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the fresh crcation of separate provincial and district
units in a scheme that for centuries has been based on
absolute centralized rule The Chinese national govern-
ment p.lace great store by independent district admins-
trations, and they have resohved to wait for the time
when these and provincial governments arc developed,
before introducing the full-fledged federal system. It
1s too early to say anything about a programme so dis-
tant and doubtful as thus It only comes as a reminder
of the future prospects of federation in different parts of
the world The whole constitution of Spain 1s at the
present moment n a melting pot, and a federation among
the provinces 15 being considered as a probable feature
of the future Spamish government The Indian Round
Table Conference has also adopted a federal form of
government as the goal of Indian constitutional
progress

Before concluding this chapier it may also be of inte-
rest to refer to two existing examples of incomplete fed-
erahsm  The Republic of Austrnia which
came nto being after the Great War 1s i1n
form and tile a federal state Eight pro-
vinces and the city of Vienna constitute the federating
states and enjoy some powers of regional self-govern-
ment The subjects set apart for provincial control
are mostly cultivation, education, ecclesiastical and
charitable institutions, and public works The more
important subjects of admmistration arc all reserved
for the federal government The traditions of government
1n Austria cortinue to be those of a highly centrahzed ad-
mnistration, and thus both on account of the relative
insignificance of provincial functions and the practical
dependence of the provincial governments on central
authonties, the Austrian constitution tends to work as

Austria and
South Afrca
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a umtary one. As all the non-German nationalities of
the old Austro-Hungarian states are now distributed
among small national governments, the people of Austria
are reduced to a small German minority of aboul seven
millions Had the Treaty of Versailles not put a ban
on their jommg in a federal umon with the new German
Republic, Austria in all probability would by now have
assumed the position of a constituent state in an all-
German Federation The present Austrian constitution,
though federal in form, exhibits many traces of its
former 1mperial origin and of its present transitional
character It remains to be seen whether the course of
world events facilitates the union of all German people
into one federal union or the present ‘provisional’ consti-
tution itself becomes permanent, much in the same way
as the present French constitution The organs of
federal administration i Ausiria are a president directly
elected by umversal suffrage for a period of six jears,
a national assembly sumilarly elected, and an advisory
fcderal chamber of forty-six members representing the
nine provincial assemblies on a population basis. The
case of South Africa 1s similar in respect of the relative
wsignificance of the provincial administrations, though
1t has the merit of being in form also a ‘union’ and not
a ‘federation” The Union government 1s the supreme
legislative anthonty mn the Dominion, and functions set
apart for the Provincial govcrnments include such
matters only as provincial finance, elementary education,
chanity, mumcipal nstitutions, local public works,
markets and fisheries, Neither in form nor in sub-
stance can the Union of South Africa be entitled to be
trcated as a federal state In fact the history of the
South African Constitution bears out clearly that its
framers desired and dehberately aimed at the formation
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of a closer bond betwecen the different colonies than the
one that obtains 1n a federation, such as Canada and
Austrana  The 1issues of race, tanffs, railway rates
and dtfcnee all indicated the superiority of the union
over a federation in the then existing conditions of
South Africa.



CHAPTER IV
FEDERAL EVOLUTION

The political institutions of all countries are substanti-
ally the outcome of the pecuhanties of their history.
The truth of this remark s particularly
noticcable in the development of federal
constitutions  The relative position of
the various component parts and the common govern-
ment, and the orgamzation of the difterent branches of
the federal government are mostly matters of compro-
mise between conflicting opinions and tendencies The
ulttmate cmergence of federalism in any given country
in a particular shape is thus to be explained mainly by
reference to the course of lhistorical evolution of which
1t 1s an outcome With this end 1n view it 1s proposed
mn the present chapter to pass in review the historical
evolution of the constitutions of the principal federations
of today, namecly Switzerland, the Umted States of
America, Germany, Canada and Austraha

Historical
evolution

SWITZERLAND

The Swiss federation 1s the oldest, the most con-
tinuous and one of the most developed of the existent
federal states In fact for a student of
federalism Swiss constitutional history
serves as well as a laboratory, in which,
from the carliest to the present times, federal Life is to
be seen gradually unfolding itself before the very eyes of
the observer The physical formation of the Swiss
country, its hills and mountainous forests, its valleys

The premier
federation
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intersected by streams all make ideal conditions for an
1solated and small-scale pohtical existence Though
mainly agricultural and dawry-farming, Switzerland 1s
develof)mg fast on the road to industrialization, and her
industries today are at least of equal importance with her
agriculture A peculiarity about Swiss habitation 1s the
existence of small towns and the virtual absence of large-
sized cities. An intense attachment to local rural hfe and
the physical features above noted are no doubt responsible
for this fact As between the various cantons there 1s a
good deal of variation in respect of race, language and
rehgion Two-tlurds of the population speaks German
and the remammng one-third speaks French, though a
small part also speaks an Itahan dialect. Three-fifths of
the population 15 Protestant and the remaimng two-fifths
Catholic Out of this diversity of social and physical
conditions, common state-lifc could be built up only by
means of federation In other than political fields, e g,
economic and educational, the samc tendency at securing
umty m diversity prevails m this country  Though the
feelings of patriotism entertained by the Swiss are only
too obvious, and though further a new cultural and
cconomic unity 1s being stcadily developed among them,
vet Switzerland even to the present day remams the
most perfect instance of independent, almost 1solated,
state-life in a federation The claims of national unity
are reconciled effectively with those of local liberty.
That this end has been achreved without passing through
the intermediate stage of any elaborate state-life of a
unitary type in the cantons, makes the course of Swiss
federal evolution almost unique.

Switzerland 1s a country of small village communities.
Among these, from the earliest times, some sort of an
undeveloped federal tie, as that among the backward
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Greek states, was existent. But the begmnings of a
genume federation can be traced to the formal re-esta-
blhishment of a defensive alhance between
Beginnings  (jreq forest cantons in the watersheds of
of Swiss T
federahsm the Alps, in 1291 ap T'hese cantons
were Ury, Schwyz—atter which the Jland
came to be called Switzerland—and Nidwalden, and the
common foe, agamst whom umted opposition was to be
oflered, were the Habsburg counts who under the Roman
Emperors held feudal authority in those parts The
three cantons by their umted eflort succeeded in secur-
ing from the Emperor his direct protection; and later on
when onc of the Habsburg counts offered himself as a
candidate for the Emperorship, the Swiss cantons
actively cspoused the anti-Habsburg cause This led
to an armed conflict, but the confederates had, by then,
mustered sufficient strength to inflict a signal defeat
on the Habsburgs at Morgarten 1 1315 This success
enhanced the power and prestige of the Swiss league,
which was then reorgamzed on a closer basis. It was
provided that the members should collectively recognize
the feudal Jords and no one should change his feudal
allegtance without the league’s sanction. The Emperor
and the count rccogmzed this privileged position Other
states were soon attracted by the league Lucerne
jomned n 1332, and Zurich, an important Tmperial city,
was affiliated by its domimnant democratic party in 1351.
The tie that bound this powerful city with the rural
league was, however, loose, and this fact was later
evidenced on many an ocecasion, when Zurich attempted
by violent methods to break away from the common con-
federate policy. Glarus and Zug came in one year later
only to be followed the next vear by Berne. It is a
very noteworthy fact that all these five members were
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severally leagued with the three onigmal cantons, and
among themselves the five new-comers had no direct
relations  The proud and amhtious Habsburgs tried
hard to regamn their control over the confederates,
often by a rccourse to arms These attempts proved
futile and 1in 1174 the Habsburgs had to renounce their
nights ol overlordship At this time a new develop-
ment took place in the orgamization of the Swiss Con-
federation  Thosce parts which were conquered by the
league from the Habsburgs were cither held as the
common territory of the lcague, or were associated with
the league or its scveral mcmbers in a subject capa-
cty Appenzell, St Gall and Valais were i this
position It was only under thc pressure first of
France, and then of the allics armed against Napoleon
that these subject states were raised to the position
of cquality with other members It was also during
the period of the league’s struggle with the Habsburgs
that the firat civil war resulted from the defection of
Zurich The rebel state was, however, overpowered
and had to renounce formallv all connexion with
Austria  In its opposition to the Habsburgs, the Con-
federation secured at different times allhances with
France, Burgundy, Vilan and even Austria. Thus the
irdependence  and integrity ot the league came to

be widely recognized
At this stage of its development the constitution of
the Confederation was not very elaboratc There was
a diet consisting of two envoys from

Virtual every member state and one each from
recognition ™ 4
of Swiss every associate  state 1s body met

independence  Only on occastons and helped to formu-
late a common policy in such matters as
forcien relations, war and peace, customs and comnage.
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The decisions of the Diet were not binding on
the members, and excepting the adminstration of
the common territories, the voluntary assent of
cantonal governments was the only sanction behind the
action of the league. The looscness of the confedera-
tion was further accentuated by the rivalries between
the rural and the urban states. When at the end of
the war with Burgundy (1470} the question of admitting
two new states, IFFribourg and Soleure, both urban n
constitutton, came up before the league the rural cantons
who were then in a majority of two, strenuously opposed
the new admussions For a tune a disruption of the
league or a civil war appeared to be mminent, but in
the last 1esoit a compromise was reached and the two
states were adnutted In thosc days i vartous parts
of the ‘Holy Roman Empire’ local leagues and con-
federations, partly voluntary and partly promoted by the
Empcror himself, were formed among local authorities
such as free ciuues, feudal princes and monastic land-
lords The purpose of these organizations was a gene-
ral attempt at defence and internal order. As Switzer-
land was technically a part of the Roman Empire, it was
mvited by lcagues like the Swabian League of South
Germany to join them (1488) The confederated Swiss
states, however, always maintamned their separate iden-
tity and refused to become members of these organiza-
tions When later on i 1495 the Emperor himself
established the Diet of Worms with a similar purpose
and called upon the Swiss states to attend the same,
the Confederation refused to accede This led to a war
with the Empire in which the Confederation could so
far asscrt its position as to secure by the treaty of
Rasle (1499) a practical recognition of Swiss independ-
ence This event added a good deal to the political
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importance of the league, which was further increased
by the addition to its membership ot Basle and Schaff-
hausen 1n 1501 When 1n 1513 Appenzell, till then an
associaté state, was raised to the position of equality,
there were thirteen confederate states in all. It might
be mentioned at this stage, that the system of Swiss
soldiers being recruited for their mercenary armies by
contmental governments had already started, and the
French government, for instance, in mamtaming good
relations with the Confederation, was actuated by a
desire to securc a stcady, and il posstble an esclusive,
supply of Swiss fighters

A new element of discord was introduced in Swiss
public life mn 1519, in which ycar Zwingl, the noted
Protestant preacher, took up his resi-
dence m Switzerland and commenced a
very vigorous campaign of Reformation.
This deepened the already cxisting division between the
rural and the urban cantons, because the former as a
class were the supporters of the old Church, as the latter
were of the new A cavil war agam followed 1n which
Zurich, the supporter of reform, was worsted The
death of Zwingli, 1in 1531, alone prevented the protrac-
tion of this internecine struggle But now it was the
turn of the Catholics to take up an aggressive attitude
n regard to rehgious propaganda. This not only empha-
sized the divisions as between cantons, but even led to
the sphtting up of one canton, Appenzell, into two parts,
each owing allegiance to a separate church. The
Catholic cantons formed a league of their own and went
so far as to seek the help of the traditional encmies of
Swiss independence, the Habsburgs. This conflict
dragged on for decades, and continued to weaken the
federal tie. During the course of the Thirty Years’ War,

Religious
Liscord
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Switzerland was comparatvely free from actual fighting
On the contiary, the war helped forward the material
progress of thc country a good deal. The treaty of
Westphalia which terminated that war specifically re-
cognized the independence of Switzerland, which had al-
ready been acknowledged in fact  As a result of this war,
however, Swiss borders came penlously necar French,
and a national orgamzation of mihit.a for defence pur-
poses became impcratine The cessation of warlike
activities brought about a crisis in the fortunes of the
agricultural population, and the discontent that was so
bred, was fanned by the mimucal feelings entertained 1n
many cantons by the rural dependents against their
political masters, the burghers Tlus ‘peasants’ revolt’
was, however, suppressed with easc

A movement for greater centralization was now start-
cd by the bigger states led by Zurich, but the smaller
cantons, mostly rural and Roman Catho-
Iic, offered a determined opposition to
this new movc  The revocation of the
Edict of Nantes by the French Government led to an
estrangement betwcen Protestant cantons, hcaded by
Zurich, and the French king  As a balance against the
French support to the Catholic cantons, Zurich sought
an allhiance with Holland This very nearly broke
the bond of union between the Swiss people At the
battle of Malplaquet, the Swiss troops employed in the
rival armies engaged one another in armed combat
This was an unheard-of thing for the Swiss to do. Later
on this struggle was witnessed on the Swiss soil itself,
and m the civil war that followed success lay with the
Protestant cantons It may be said, however, that from
this date the rehigious atmosphere of the country
attained comparative steadiness

Urban and
rural cantons
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During the eighteenth century Switzerland progressed
a good deal 1n education and in material wealth Agri-
culture, dairying and cattle breeding con-
tinued to progress The foreign earnings
and pensions of Swiss soldiers brought
into the country a steady and considerable flow of wealth,
The manufacturing industries of Switzerland such as
tesniles, lace and embrowdery, attracted wider and wider
markets As regards its constitution the Confederation
then consisted of thirteen member-states and almost an
equal number of associates and dependents The forest
cantons were democratic 1in form, but in many of them
a few families, enjoying the benefit of recruitment for
foreign military service, domunated the admimstiration.
Some cantons Itke Berne were ruled on an aristocratic
system, while cerlain others had the borough or guild
type of government Some of the dependent states were
monarchical and others cantonal in form The educat-
ed classes of almost all the countiics mn western Europe
and America were then under the influence of the teach-
mgs of the French plulosophers Enthused with the
idea of nationality and self-rule the Swiss intelligentsia
started a liberal movement 1n 1760 When the revolu-
tionaries attamned political power 1n France, their inter-
vention was deliberately sought by these Swiss reformers
As the mnvitation came at a time when the triumphant
revolutionaries had launched upon their self-appointed
mission of hiberation, the French armies soon overran and
occupted Switzerland The French occupation was a
heavy economic burden on the small nation and a number
of clashes between the forest cantons and the French
troops were mevitable But the influence of the French
contact on constitutional development was remarkable
Under cwidance from Paris the Helvetic Republic was

French o
mfluence
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established 1n 1798 The sovercignty of the people, not of
cantons, and religious and civic equality were proclaimed.
A dircctory of five, helped by a federal bi-cameral legis-
lature and a judiciary were set up ‘Lhe scat of federal
administration was to be Lucerne. At the head of every
canton there was to be a prefect appointed by the
central government A common criminal law and a
common Swiss citizenship were mtroduced These
changes were welcomed by the subordinate states
because they had benefited by their being raised to
the status of equahty with other members  Switzerland,
as a whole, however, became a mere appendage to
France, which even deprived the Swiss government of
part of 1its territory to secure a direct passage to Italy

and Germany
The Swiss cantons strenuously opposed this forcible
admmmstration of the French recipe of popular govern-
ment In the new constitution they

Addiof missed the realty of self-rule and the
n
'?;;2 ation, passionate attachment to their cantons

Napoleon recognized the strength of this
resistance and by the Act of Mediation of 1802 attempted
to rcstore to the cantons part of their freedom The
federal executive was practically abolished, and a Dict,
consisting of two members each from the six bigger
states and one each from the smaller, was set up for
dehiberative purposes The six bigger states were to
enjoy by turns the possession of such executive power
as was allowed to the common government This
constitution was 1n its form acceptable to the
Swiss, a conclusion that was evidenced by the fact
that those who voted against it at the plebiscite,
formed a mmority of the total bhody of voters.
But the position of virtual overlordship that was occu-
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pied by Napoleon was not calculated to reconcile the
Swiss to the new order In particular, as the connexion
with 1;‘mncc turned  Switzerland, for the tume
being, mnto the cockpit of Europe, there was all the
more reason for Swiss sullenness After his successes
over Austria and Prussia, Napoleon carefully orgamzed
Switzerland into a friendly bufler-state and secured for
France the monopoly of recruiting soldiers in Switzer-
land When after the defcat of Napoleon at Leipzig
m 1812, the allied armies marched through Switzerland
on their way to France, a number of states took the
opportunity to bring about aristocratic revoluttons
But after the settlement with France the allies compelled
these revolutionaries to re-establish the democratic form
of government in the cantons, as also the old confedera-
tion The treaty ot Pars  finally recognized the
neutralny of Switzerland, which was also restored to 1t
former dimensions The number of states had by then
mcreased to twenty-two owing to the emancipation of
the subject and allied states

A federal pact was entered into by all the twenty-two
states The Dict was to be composed of one member
cach from the twenty-two cantons, and
the presidential authority was to vest n
the three forest districts  The lack of any effective
ceniral government in this arrangement was mamly

Sonderbund

duc to a teaction agamnst the excessive centrahza-
tion during the period of French domination The
league thus weakencd and, divided, was Iike wax mn
the hands of the Holy Allance, which used it for the
persecution of their political exiles The economic
consequences of the peace were disastrous for Switzer-
land Cheap goods from Engiand began to swamp the
Swise markets but the continental markets were closed
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agamst Swiss produce. The absence of a strong
central government to enforce a umiform customs polcy
began to be felt mn an increasing measure. In every
state there gradually arose parties of political reformers
who agitated for democratic and federal reform. The
mtensity of this agitation was so great in Basle, that
the canton was split into two These reformers suc-
ceeded m gettng the Diet to resolve in 1832 in favour
of the renewal of the old pact which was to ewpire 1n
1848, International difficulties arnising out of the
question of Swiss reception of foreign revolutionailes
for a time put off, but eventually intensified the move-
ment for the creation of a strong common government.
The more liberal of the cantons, scven in number,
formed themselves mto a lecague for the protection of
their institutions 1n the federal pact to be newly formed
Thewr example was copied by the conscervative cantons
Later on the lberal group included 1n its programme
the question of religious reform This led to an acces-
sion of Catholic cantons to the conservative lcague
The catholic league claimed that according to the pact
of 1813 1t was not open to states like Zurich to abohsh
monasteries, as they had latterly done. The Diet, how-
ever, refused to interfere  Thereupon seven of the
Catholic states formed themslves into a separate league
called the Sonderbund The Diet declared this body to
be illegal, and 1n an armed conflict between the two, the
forces of the new league were defeated and the unity
of the confederation was restored.

The nced of an immediate change in the federal
constitution was recognized on all hands A new con-
stitution was framed under which the Swiss confederation
was firmly set on the road to become a full-fledged
federation. While respecting the cantonal sovereionty
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in all matters of mternal concern, 1t set up a central
government with wide powers of administration, parti-
cularly 1 the cconomic field The method of constitu-

tional amendment was rendered as flexible

Consti- as possible under the circumstances, to
tutions of avoid the repctition of the inconvenience
1848 and

1874 that had resulted from the ngidity of the

pact of 1815 The American model was
utihzed to some extent in framing the legislature. Berne
was made the permanent capital With a few amend-
ments mtroduced later on and with an extensive revision
n 1874 the present constitution ot Switzerland 1s the one
adopted 1n 1848 With the growing complexity of
Swiss Iife the need for umted state action 1s increasing,
and there 1s a tendency towards centralization which
is unmustakable., Switzerland still 15 the most perfect
type of federalism, though tormally 1t 15 stull termed a
‘confederation”  On account of the League of Nations
and allied nstitutions located within 1ts borders 1t bids
fair to serve as a centre of a much wider federation
than it 1s at present.

THE UNITED STATES OF .\MERICA

In pomnt of political prestige the American federation
enjoys a position of premier importance In varying
degrees it has served as a model for all the
modern federations. The story of its for-

Colonies
in mation 1s interesting inasmuch as it brings
America out the close correspondence between poli-
tical practice and historical ract In the
fourth quarter of the sixteenth century commenced the
process of colonization by Europecan nations in North
America. Gradually other nations than Great Britam
dropped out of the race, and by 1760 all the

British
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colonies were British Both 1n pomnt of stock
and nstitutions America has utihized Englsh origins.
Settlements, 1n course of time, grew into townships,
and townships 1nto loose orgamzations, and these
in their turn 1into colonies or states The towns
enjoyed premier mportance and the constitution
was throughout popular  There were three types
among these colomies Some were proprictary, that s,
merely founded by some leading families with the help of
their followers Others were Royal, having been esta-
blished by corporations under Royal charter Certain
oihers were chartered colonies estabhished by groups of
free settlers under thc general protection of the home
country  In all these varicties of colonmes there was a
substantial umformity of admuimstrative institutions.
There was a Governor at the head with an executive coun-
cil, and ther. was a representative Assembly for legisla-
tive purposes Except in the case of proprietary colonies,
where the Governor and the council were nominated
by the proprictor, the Governors and councils were
appointed by the King The persons appointed, how-
ever, were local and by the neccessities of the case a
good decal of independence was enjoyed by the colomal
assembhes  The spint of local 1solation was strong, and
the change from a smaller to a wider unit was always
reluctantly achieved Maryland, Virginia and Massa-
chusetts are typical examples of a proprietary, Royal
and charter colony respectively. In some colonies evea
primary assemblies of all qualified voters existed. Not
only were a number of undevcloped federations among
the townships-known before their merging into a colony,
but from 1643 to 1683 the New England colonies had a
loose confederation of their own, formed mostly for the
purpose of defence against the Indians. But the pre-
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ponderent position held by Massachusetts vitiated a
good deal the fedcral character of the formation.

The first attempt at the establishment of a general
federatio® was made m 1754, but failled to materialize

The Assembly that met at New York on
Declaration the eve of the revolution to protest against
of July 4,
1776 the mmposition of a tax by the British
Parliament was the first representative

conference of the colomies 1When once the relations
between the colonies and the mother-country were
broken off, a serites of continental congressts had to
meet to draw up plans of action  All the tlurtecn
colonies were represented at these congresses and at the
outset their tone was distinctly loyal to the mother-
country  When, however, the help of France was in-
vited, and that nation promused to give the same only
on condition that the colonies declared their independ-
ence of Great Britain, the hands of the congress were
m a way forced to make the momentous declaration
of July 4, 1776. This declaration contains the memo-
rable words ‘These united colonies are and of a Right
ought to be Frce and Independent States’. The sense
of unity created by a common danger was immensely
strengthened by the already existing common bonds
of race, language, and political ideas

As the war with Great Britamm dragged on, the need
and the urge for permanent union became more pro-
nounced The articles of confederation
adopted 1n 1781 laid down the foundation
of the later federal development A cen-
tral orgamization for the purpose of legislation was to
be set up consisting of from two to seven delegates from
each state in proportion to its population. The mem-
bers from each state were, however, to vote torether and

Articles of
confederation



88 FEDERATIONS

were to count as one Defence, foreign relations, finance,
nter-state  justice, and weights and measmes were
to be central subjects Decisions on these matters could
be taken by a majority of at least nine out of the thirteen
votes. Some provision was also made for central ad-
munmstration of justice The states, however, could not
be compelled to follow any course arrived at by the con-
giess, which was in fact little more than an international
convention  As Alexander Hamilton remarked, the con-
federation was fit neither for war nor peace So long
as the stress of the war continued, 1t was comparatively
casy to secure joint action  But with the return of peace
internal weaknesses and jealousies began to develop
Tarff rivalries were freely indulged in  There was a
very serious internal rebellion in Massachusetts. Foreign
countries treated the colonies with scant courtesy It
was soon clear that for internal peace, external s'trcngth
and common economic progress a stronger and more
dependable central organization was essential

When the Congress of Philadelphia met in 1787 to
consider the constitutional position, the current of pub-
li. opimion was definitely in favour of a
closer union and a stronger central gov-
crnment  But the spirit of localism had
not yet vanished and, though assured of a sympathetic
consideration, the cause of the federal government was
always on thc defensive Many of the featurss of the
constitution framed at that congress, were already
familiar expericnces in the colomes  All the states had
their constitution set out in their charters, and hence a
written constitution was not a strange experienc?
In the matter of the formation of the federal
legislature there was a sharp contest between two
sets of proposals The scheme favoured bv Virgima

Congress of
Philadelphia
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provided for a bicameral legislatuie with a proportion-
ate representation for the states in both  On the other
hand the plan chalked out by New Jersey suggested a
unicameral body with equal representation to all consti-
tuent states Ultimatcly a compronuse was effected be-
tween the two schemes whereby the upper house was
lo embody the principle of equahty of states and the
lowcr house was to be clected on the basis of popula-
tion Thus compromise, adjustment and expediency
were the watchwords of the framers of the American
tederation, as they had been of the builders of ther Eng-
Iish constitution The insistence on a thoroughgogng
adoption of the primciple of separation of powers must,
however, be set down as a tribute to the relevant theory
of Montesquieu which then had attracted much unmerit-
cd support .America has, m this respect, scrved as a
misleading guide to many smaller federatipns in South-
and Mid-America
The confederation as set up in 1789 was looked upon
by many contemporary observers as being only tempo-
raiy, and mn the carlier period of 1ts exist-
;‘:’: :; er‘:;"' cnce thieots of withdrawal (as those from
Pennsylvama, Massachusetts and Vir-
gmia), were recerived with a tolerance unsuited to mem-
bers of a federation as now understood It was n these
mmitial stages before the confirmation of the draft consti-
iution by state legislatures, and before the new consti-
tution had taken firm root in the thoughts of the
American people, that the propagandist work of the
Federalist party led by Hamlton was achieved In
their zeal to champion the cause of federalism, the ad-
vocates of this paity brought upon themselves the just
charge of favouring greater centralization than the
people were then prepared to accept This brought
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about a strong revulsion of feeling against the Federa-~
lists who met a sudden extinction as a party Their place
was taken by the Democratic-Republicans, who started
as supporters of ‘states’ libertics’, but influenced by the
changing needs of an expanding country have in course
of time themselves become supporters of a broad con-
struction of the federal constitution
One of the two principal features of a federation,
namely the provision of a federal citizenship apart from
) and superior to the state citizenship, had
’{;;’r C;i;:‘l clearly emerged 1n the constitution of 1789,
after As state patriotism gave place to national
sentiment, and as the economic and muli-
tary necds of the country demanded unified efforts, the
feeling of jealousy entertamned for the central authonty
vamshed The one obstacle for the creation of a com-
mon feeling of federal citizenship was the existence in
the southern states of conditions of slavery. The
economic and social organization in these states was so
different from what prevailed 1n the north that i1t was
not to be expected that the inhabitants of the two types
ol colonies would develop a uniform feeling of loyalty
to the federal state With the successful issue of the
Civil War and the conscquent abolition of slavery this
last obstacle to the growth of federalism in Amenca
was removed A united nation and a uniform citizen-
ship became then a feasible proposition. The impor-
tance of the state governments, contrary to expect-
ations, has not appreciably abated With the growing
complexity of American life these are performing many
vital services for their citizens But the state and fede-
tal governments now work as supplements to onc another
and not as rivals, as two channels through which the
current of a common pohtical life runs. In the minds of
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American politicians the important divisions of the fede-
ration arc no longer the ‘states’, which are admims-
trative units, but the ‘sections’, ‘regions’ and ‘belts’ into
which America 1s economically and socially divided.
The present constitution of the American federation 1s
in 1its letter substantially the same as formed in 1789 and
extensively amended 1n 1791 By constant interpretation
at the hands of the federal judiciary, and occasional
amendments, 1t 1s made to keep pace with changes 1n
public sentiment and national needs

GERMANY

Though 1t 1s agreed that the post-War and pre-War
orgamization of Germany i1s 1n principle federal, there
are many ‘special’ features of Germany’s
constitutional orgamization that have ex-
crased the minds of political theorists.
The real significance of all these pecculiarities can be
grasped only by wviewing the modern German constilu-
tion 1n 1ts proper historical perspective The various
German races were first brought under a common con-
trol 1n the reign of Charlemagne at the commencement
of the ninth century When, however, Karl himself be-
came the Roman Empcror, the hiberties of the Germans
were practically annihilated  With the election of Henry,
Duke of Saxony, to the Kingship of Germany the first
considerable organization among the big German states,
five 1n number, was witnessed The position of the
elected king was that of a first among equals. After
Henry, his son Otto succceded to the ‘kingship’ of
Germany When he was later on clected to the Roman
Emperorship, he was brought into the vortex of the
unending conflicts that the Roman Emperors had to wage
with the non-German nations, and later still with the

Medseval
Germany
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Vatican, who claimed superiority over the Empire 1tself.
This continued conflict at the centre resulted in a weaken-
ing and disruption of the German Reich to an extent
never before rcached Besides the few big states, thete
were more than three hundred small ones, and a vast
number of dependent jurisdictions, all of which,
moreover, had their territories dispersed 1n  various
parts of the country There were many states which
were ruled by digmtaries of the Church  The princes
looked wupon their principalities as theirr personal
possessions  In most of the towns the old restrictions
of guilds continued to hamper the normal economic
growth of theiwr inhabitants
Out of this state of doubtful sovercignty, dispersed
authoritv and disunion Germany was roused by Napo-
leon’s campaigns in eastern and south
Contedera- Europe After his victories over Austria
tion of the
Rhune and Prussia Napolecon compelled both the
princes to allow the electors of Bavana
and Wurtemburg to assume royal title, and to recognize
their sovereignty and that of Baden A large number of
the smaller German states were conquered and merged
into the bigger ones The Roman Emperor was com-
pelled formally to renounce his suzerainty, over Ger-
many  More than all this, the 1deas of freedom and
national unity that spread under the French influence
worked as a leaven in the Germany of those days In
July 1806 the Confederation of the Rhine, consisting of
sixteen states in eastern and middle Germany, was form-
cd under the general protective authornity of Napolcon
The sovereignty of the member-states was formally enun-
ciated, but was practically lost 1n a common subjection
to the protector’s will. Prussia took the lead in
orcanizine the rem~inder of the Germ~n stotes in the
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north 1n a scparate league The introduction of municipal
reform in Prussia at that time was capected to make
its leadership somewhat acceptable to the political re-
formers ein many states On the whole, however, the
states disfavoured the Prussian overtures On the
contrary the defeat of Prussia in the war with France
m 1806 enhanced the prestige of the Rhinebund, whose
membership increased to thirty-six by 1811 Ausina,
Prussia, Pomerama and Holstem were the only import-
ant German states that were out of the confederation,
whose only common organ was the Diet,

The reverses that Napoleon met with in Russia proved
a deathblow to the Rhinebund, as the real bond that
held 1t together was the control of the
conqueror of Europe When Russia and
Prussia took the lead m opposmng the
French Emperor after his retreat from
Moscow, they called upon the members of the Rhine
Confederation to renounce allegiance to France. They
actually imvaded Germany for the purpose of enforcing
their demand The bigger states of the confederation,
Bavaria, Wurtemburg, Baden and Hessen, though in
no special degree attached to the French connexion,
were, however, in no mood to agree to this dictation
of the allies, and by holding out as long as they could,
they secured for themselves a favoured position mn the
reorganized confederation The treaty of Paris, which con-
summated the fall of Napoleon, contained a special pro-
vision declaring ‘The states of Germany shall be inde-
pendent and shall be united by a federal tie’ Prussia,
as was to be expected, took the lead in implementing
this declaration, and, left to itself, would have orgamzed
a league more or less dependent on 1s will  Thanks,
however, to the opposiion offered by Bavaria and

The German
Confedera-
tion
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Waurtemburg, and the support rendered to their claims by
Austria, the Confederation that was formed in 18135 was
based on a recognition of the complete and independent
sovercignty of states In all thirty-mine states, includ-
ing Austna, the permancnt President, and Prussia, the
permanent vice-President, jomed the league  There was
a federal Diet, 1in the decisions of which the states were
unequally represented, and defence and internal peace
were the maimn functions which were discussed by 1t
There was no common ecxecutive authority and the
‘Confederation was httle more than a league of indepen-
dent states

The Congress of Vienna had called upon the various
German princes to grant political reforms to their subjects
by means of written constitutions. Ths

{:l:eml recommendation was defied by many states,
movement Austria and Prussia gning the Icad to
in the reactionaries  Piussia contented itself
Germany with granting local Diets to the

eight provinces in which 1t was divided Some other
states, who granted written constitutions, utihzed the
occasion to revoke even such rights as were granted
under the French influence The reforming elements in
all the states were thus supplied with a common objec-
tive which they felt convinced could be attained only by
a common effort Between 1815 and 1848 all shades of
political opinion united 1n their eflorts to demand a
nation-wide extension of democratic institutions The
Diet of the Confederation, which was composed of the
personal representatives of the princes, was opposed to
this movement As in many other European countries
so i Germany as well, a rebellion broke out in 1848,
and after a short and violent career was suppressed.
This movement was mostly led by the middle classes
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and the intelligentsia who had come under the influence
of new ideas of nationalism and democracy But among
these forces of discontent there was no umty of purpose,
no comnton plan Not to mention the extreme social-
1sts, who ¢ven then had a nucleus 1 German political
hte, there were divisions among the federalists and uni-
tarians, republicans and constitutional monarchists, and
they spent a long tume discussing dctails and theores
But the sigmficance of the wide appeal that the move-
ment of 1848 made to the people was not lost upon the
princes They saw in the unsuccessful rebetlion the
wnting on the wall and prepared themselves to forestall
the revolutionarics  With this end 1n view they convened
at Frankfurt a meeting of representatives chosen by
speaial electoral bodwes formed for thus purpose by the
states At the same time, the independent reformers
held their own convention at the same place This was
attended by over five hundred represcntatives chosen 1n
all the states on the basis of umversal suffrage This
popular convention could not come to any agreement, and
therefore dispersed leaving behind a committee of fifty,
for formulating a swtab'e scheme and for opening nego-
tiations with the officially summoned conference A joint
convention was thereupon held but was swamped by the
estremusts  This body fiamed a draft constitution of
which the following were the chief features The
Emperor was to be elected and he was to be inviolable.
The government was to be carried on through ministers
responsible to the legislature The subjects to be cen-
trally admimstered inciuded foreign relations, war and
peace, and a common tanff Federal authority was to
be dependent not on the voluntary consent of the princes
but on the recognmtion of an independent and supreme
federal sovereignty A common federal citizenship with
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a declaration of fundamental rnights was provided for.
It 1s no wonder that this scheme was opposced by the
princes and by the large majority of citizens, who still
held that the federal constitution should be formed by
agreement between the princes rather than by a union
among the people In other words, the feeling of a com-
mon nationality had not developed 1o the extent
necessary to secure adequatc support for a full-fledged
federal scheme When the joint convention elected the
King of Prussia as the Emperor of Germany, the latter
haughtily refused the invitation not only because it
emanated from a quarter which he was not prepared
to recognize as the source of his sovercignty, but also
becausz he wanted to avoid a premature conflict with
Austria. After this futile attempt to introduce a fede-
ration, the old orgamzation, or the lack of it, provided
by the Confederation of 1813 continued to operate till
it was replaced by the more claborately organized North
German Confederation 1n 1867

Though the Prussian monarch had thus formally re-
fused the Emperorship offered by the Convention, he had
no intention of slackening his efforts at the
formation of a customs umion, that had
already sccured a good deal of response
before the political movement at a closer union
caught the cyes of the public From 1818 onwards the
Piussian tarff was steadily improved in the direction
of frece trade. The road policy of Prussia was progres-
sive, and 1t offered to the other states a highway to the
sca The other German states realized that the interests
of their subjects both as producers and consumers lay
im widemng the field of free cconomic activity, and they
jomed the Zollverein thus inaugurated by Prussia By
1836 the membership of the customs union was twenty.

Prussian
Zollverein
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In that year Hanover and three other stales organized
a nwval union, but the purpose of both the lecagues was
so obviously identical that by 1834 a combined Zollvereimn
was established The traditional economic policy of
Austria was protectionist, and n 1ts political and social
organization Austna followed an absolutist and restric-
tive model Austria was a land-locked country, and the
rchgion that 1t supported was Catholicssm. The endless
troubles that st had with its subject races also emphasized
the lines of division betwcen the other German states
and Austria The prevaiing opmion i favour of the
customs umion was, however, so strong that even Austria
promised to join 1t, only deferrmng the actual act to
1865—by which date, however, the relations between
Austria and Prussia had been stramned to breaking
point

The very extensirve support secured by Prussid to the
expansion of the customs union was a sigmficant sign
ot the times It only revealed one aspect

:i':m:;:k of the popular longing for the unity of the
North nation and the adoption of a policy of
German hberal sm  The princes themselves had
fi""“de"“ rcalized the strength of this new deve-
on

lopment 1n popular thought. The eco-
nomic and nulitary prospects were calculated to ems-
phasize the need of widcr umon A gifted leader was
necessary to harness popular enthusiasm and princely
co-operation to the cause of national consolidation and
progress  This role was filled by Bismarck, who makes
his appcarance on the scene in 1862, as the Chancellor
of Prussia, a post that he was to fill for nearly thirty
years Bismarck had realized that so long as the titular
leadership of the et was vested mn Austria there would
be no scope for the effective expansion of Prussian

4
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wnfluence. Hc was planning a coup whereby Austna
could bc ousted trom the Contederation and a separdie
league, with Prussia as the leader, could be cstablished
He was sounding many members as to their wilhngness
to jomn such a new league if 1t were established
The jealousy entertained by the other states against
Prussia was as yet too strong and the position held
by Austria, particularly 1n relation to the southern
states, was loo dominant, to invoke much enthusiasm
for the I’russian proposal An essential prelimmnary to
the success of the scheme was the extinction of Austna
as a German statc, and this Bismarck proceeded to
achieve by a tramn of diplomatic moves which ended
with the dedaration of war agamnst Austna in 1866
The two duchies of Schleswig and Holstein, which had
been jointly conceded to Austria and Prussia by the
King of Denmark, were for a time collectively adminis-
tered But later on a compromise was reached between
the two German states whereby it was agreed that
Prussia should administer Schleswig and leave Holstein
m the hands of Austna  The Austrian authorities in Hol-
stein granted some popular concessions to the subjects
of the Duchy, which werc ‘resented’ by Prussia, and
as a counter move 1t demanded restoration of the old
system whereby thc two Duchies were commonly ad-
minsstered  Ausinia having refused to accede to such
a demand, Prussia moved its troops into Holstein to take
possession from the Austrian authorities As co-mem-
bers of the Diet of the Confederation 1t was legally
obligatory on Prussia to refer the matter to the Diet
before taking the law into 1t~ own hands  As, however,
this was not donc, Austria got the Diet to pass a decree
calling upon 1ts membgrs to arm against Prussia The
envovs of Prussia, thereupon, announced the withdrawal
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of their state from the Confederation, and foimally pro-
mulgated the plan of a North German Confederation
which had been previously discussed m an informal
tashion®with most of the German princes The defeat
ol Austria at Sadowa set the seal on Prussian plans and
the new confederation was maugurated m 1867.
With the exception of a tew southern states, who
jomed later in 1871, all the German states north of the
rner Maine became members of the con-
federation  Prussia was to be the president
of the confederation The national law was to be inde-
pendent of and superior to state law, and a common
federal citizenship was provided In all, sixteen states
jomned the federation, and the constitutional changes,
after having been approved of by the Princes and the
Constituent \s-cmbly, were confirmed later by the state
legislature-. In these proceedings we find a much
greater regard shown to popular prejudices than was
vouchsafed m 1848 This was mostly duc to the -
fluence of Bismarck, who though an autocrat in admims-
tration; held that the best guarantee of sccuring support
for a conservative policy was to make the large mass
of common citizens pohtically powerful The constitu-
tion as accepted by the princes’ and peoples’ representa-
tives came Into operation on bemng simultaneously pro-
mulgated by all the states This fact 1s interpreted by
some constitutional lawyers as proving the German
constitution to be a confederation, sovereignty residing
m the princes This, however, 1s a misconception.
The correct constitutional version of the procedurc would
he that in response to a new feeling of common nationa-

Its nature—

Iity a new fact of sovereignly arose which was express-
ed by the existing organs like the princes and the state
legislatures  But the sovereignty of the federation was
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no longur dependent on the will of the individual states.
Both the state governments and the federal government
thenceforward hgured as csponents ol a c(ommon
soveraignly cmanating  from a recognition ‘of the

people
The North German Confcderation thus formed 1n 1867
rematned in virtual castence till 1918 In 1871 at Ver-
sailles, while the German troops were yet

and attackmmg  Pans, the Confederation was
orgamza- - -
tloi declared to be an Empire, and the King

of Prussia mstead of being called a Pre-
sident began to be termed an Emperor It was on that
occasion that those of the German states n the south
which had held aloof till then joined the federation In
fact thc war with France was declared, among other
things, to rousc the federal enthusiasm of the vacillating
states  But no change was effected 1n the fundamental
law of the constitution as laid down by agreement in
1867 According to this constitution Prussia was to be
the permanent Presdeat of the Confederation, and as
such was to maintain a gencral supervision over the
armed forces of the members in peacec and war Taxa-
tion and transport were also declared federal subjects, in
addition to forcign relations, customs, law, etc The
Bundesrat was the Upper or federal chamber, and con-
sisted of representatives of state governments as fixed
bv the orignal agreement, based on the constitution of
the Zollverein  Prussia had in all scventeen votes
i 1ts own 1ight and other states had votes in proportion
to their importance Fourteen votes in the Bundesrat
were cnough to negatnne any  constitutional measure,
and thus DPrussia possessed an effective constitutional
veto. So also Bavaria, Wurtemburg and Savony
acting together, and the rest of the states bv their
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common action, could prevent the wviolation of their
rights The Lower house, the Reichstag, was formed on
a popular basis Residuary powers remamned with the
states * In practice, however, owing to the practicc of
regulating by federal law a number of things that ordi-
narilly would be administered by the state governments,
a constant encroachment on the rights of the constituent
states was going on Public opinion seemed to have
been so thoroughly identified with the policy of militant
economic nationalism pursued by Bismarck that the con-
stitutional 1ssue faded into the background. As the
judiciary was entirely provincial and as it was not em-
powered to pronounce upon the legality of federal laws,
this process of centralization or, to put it more correctly,
Prussiamization, went on unchecked Inequalty of
treatment as between state and state was freely tolerat-
cd Saxony, Bavarnia and Wurtemburg were even
allowed to maintain representatives at some foreign
courts. The influence both constitutional and political
enjoyed by Prussia was so overwhelming, that had it
not been for the development of a genuine national
patriotism, the constitution could well have been
described as a hegemony of Prussia

The pohtical reformers continued to rouse public
support for two steps in particular, firstly the abolition
of the three-class system,—under which

Political

discontent the whole population of a state was divi-
and the ded into threc classes according to the
World aggregate of taxes paid, and equal repre-
War sentalion was granted to each onc of

these, thus reducing the system to an ohgarchy; and
sccondly the introduction of responsible government both
in the states as well as at the centre As popular
enthusiasm was concentrated on the Imperial tdea till
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1914, the princes and the Emperor could afford to ignore
or to put off these demands. As the War dragged on
and an ever-increasing demand was made on the nation’s
resources and saciifices, promises of a reform “in the
required direction, began to be made. But lhttle was
done to carry them 1wto practice. The reformers
had called in the aid of the socialist party In the year
1917 the revolution in Russia took place. This had the
effect of driving thc (erman socialists into making
demands for tai-reaching changes in internal and inter-
national policy which the pohtical reformers were not
prepared to accept. In October 1918, as defeat stared
the nation 1n the face, the Emperor promised to intro-
duce parhamentary government imnto the Reich. The
reformers were not prepared to take such a ‘grant’ at its
face value Moreover as 1t became known that President
Wilson insisted as a condition precedent to the Armistice
that the Hohenzollern monarch must abdicate, the re-
pubhlican 1dea gamned an immense backing The socialists,
of course, all mn«isted on abdication Early in November
1918 Germany’s defeat was clear This was so tremen-
dous and unexpected an event, and the forces of radical
and revolutionary agitation had so far spread in the
country that the princes, the middle class politicians and
the mtelhgentwia found all their moorings gone  They
were, 1n a sense, paralysed The communistic group in
the navy began the process of revolution by acquiring
forcible control of the coast towns and from there moved
inwards The princes had outlived their usefulnesse and
abdicated or were ousted

The demand for the abdication of the Emperor, which
was gathering momentum at an immense speed as de-
feat became assured, was long resisted by the Kaiser
It was only when the armed forces themselves took up
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the revolutionary cry that he brought himself to agree
to a conditional abdication By this time, however,

things had moved so fast in Berlin as to
Abdication compel the ex-Emperor to flee to Holland

;fn:::mr Already on November 9th, a mutiny in
and the garrison and a general strike of
formation workers at the capital had brought the
of a situation to a crisis Prince Max, the
socialist Chancellor, on his own authority, despair-
govern- £ h £ 'h K

ment ing of getting the consent of the kaiser,

had announced the latter’s abdication
and the eventual convening of a popular assembly.
Von Ebert, the leader of the socialists who had
thc support of the dominant sections of the public,
demanded a transference of power to his hands tis a
very remarkable circumstance, indicative ot a pecularly
German trait, that this change was brought about by
the virtual appomntment of Ebert as the Chancellor in
place of Prince Max, the permanent staff of government
continuing to serve the new regime The appointment of
Ebert was not made according to the letter of the law,
as the Chancellor could be appointed only by the Emperor;
but the constitutionalists led by Max, and the revolu-
tionaries led by Ebert, both agreced that, in the interest of
the peace and progress of the nation, 1t was necessary to
regulate the course of the revolution. The local author:-
ties also acquiesced in this act and loyally co-operated
with the new administration Thus by a sensc of dis-
cipline and by firm leadership Germany was saved from
an anarchy which had a vear ago reduced Russia to a
pitiable plight The militarization of the German people
which was going on for over half a century under the
Imperial regime may be credited for having instilled these
instincts of discipline and order among all classes of the
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nat.on lhe control of the discontented forces in Berlin
soon passed out of the hands of the moderate socialists
who were led by Ebert A Central Council of workers’
and soldiers’ councils assumed the dominant position
Recognizing their strength, Ebert consented to form a
council of six ministers consisting exclusively of socialists,
and to run the admimistration on behalf of the Berlin
Council  The permanent government staff also acquiesced
in this act, and thus a second revolution was averted
In the local bodies also the transfer of control to com-
munist hands had been eflected in a morc or less peace-
ful and orderly fashion The German mstinct to mam-
tain continuity of authority and to regulate the course of
a revolution which cannot be avoided, were witnessed
most markedly in the army As discontent spread in
the army a number of soldiers’ councils were formed.
These were not only tolerated by the mihitary authontes
but later on were recognized as legal bodies by the
judicial courts themselves !

The Berlin Counci! of workers and soldiers elected a
central committee of twenty-four to control the national

Congress admmstration This made a clash with
of Soviets the mmistry of six led by Ebert inevitable
and Consti- A compromise was, however, arrived at

tuent Assem-

b whereby, pending the convening of an All-
A

German Congress of workers’ and soldiers’
councils, power was to be exercised by the Council of Six
as before, the committee of twenty-four continuing in the
position of a supervis'ng body When the All-German
Congress met 1n December 1918 1t resolved upon con-
venmng a constituent assembly on the basis of universal
suffrage  This was an act of paramount constitutional
significance. It proved.that the German socialists were
easer to establish a democracy and not the rule of the
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‘proletariat’, which was the policy followed in Russia.
As a temporary arrangement this Congress provided that
the Council of Six should continue to govern on behalf of
the Cdngress, that the Council should be appointed by
an executive committee of twenty-seven chosen by the
Congress 1itself, and that two political associates should
be attached to each of the departments of State not direct-
ly represented 1n the Council of Six. The extreme socia-
lists felt chagrined at this surrender to constitutionalism
and to democracy and they refused to serve either on
the executive committce or on the ministerial council
This had the unexpected result of putting the rewns of
power into the hands of moderate socialists A consti-
tuent assembly elected in all the states on the basis of
universal sufirage, secret ballot and proportional repre-
sentation met at Weimar early in February 1919 The
revolution was clearly the only sanction behind the acts
of this body Its decisions were dependent ncither on
the will of the princes, as 1n the case of the constitutions
of 1815, 1848 and 1867, nor on the councils of workers
as during the revolutionary period, but on the nation at
large which had awakened to a realization of its united
sovereignty The essentially unified character of
sovereignty in a federal state, though for purposes of
admimstration 1t 1s expressed through two sets of insti-
tutions, 1s nowhere seen more clearly expressed than in
the working of the Weimar Assembly that gave Germany
a federal constitution In Germany, as in other federa-
tious, the tendency towards centralization 1s very marked
The militant socialists are strong advocates of umification
The pecuhar difficulties of Germany’s international
position have made these centripetal influences specially
pronounced at present The cpnflict between states’
rights and the need for, and urge towards ereater
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centrahzation 1s so marked that a revision of the consti-
tution with a view further to strengthen the central
government 1s being seriously considered

Canapa

In 1763 at the end of the Seven Years’ War French
Canada was finally surrendered to Great Britain New-
Quebec foundland, Nova Scotia and Hudson’s Bay
Act of 1774 Territory had already passed into British
and Constitn- possession either by conquest or coloniza-
tion Act of  tion  Quebec, however, was the most
1791 developed and populous of these settle-
ments  From 1760 to 1774 Canada was under military
rule A proclamation regarding the establishment of an
assembly was 1ssued as early as 1764 but i1t remained a
dead letter tll 1774 In that year the Quebec Act was
passed. It provided for a wholly nominated and puiely
legislative council consisting of not less than seventcen
and not more than twenty-three members The official
position of the clergy was recognized and Catholicism
wds authorized as the rehgron of the state Though the
crmunal law of England was introduced as being more
advanced, the French civil law was left undisturbed. To
the French Canadians, with traditions of despotic govern-
ment, this arrangement brought much satisfaction, and
during the revolt of the English colonies Canada kept
remarl“:bbly quiet After the success of the American
rebels, \qumber of loyalist settlers migrated into Canada.
Their difering political and social notions soon brought
them into\conflict with the French Canadians To reheve
this tensioy Pitt got the Constitution Act passed m 1791.
Under the, provisions of this Act, Canada was
dwided into\ two pirovipces, Quebec or Lower Canada,
inhabited mainly bv the French, and Ontario or Upper
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Canada inhabited almost exclusively by the Enghsh In
each province the executive power was vested 1n the hands
of a Governor and an executive council appointed by the
Crown®and responsible to him A bicameral legislature
was also established, the upper house consisting
cntirely of the nominees of the Crown, but the lower one
being elected on a popular basis The Act thus
cstablished  representative  institutions  without a
responsible government Charles Buller aptly described
the system when he likened it to a fire without
a chimney * The relative calm that prevailed in Canada,
when England was again at war with the American
states 1 1812, 1s mainly to be accounted for by these
reforms

Representation without responsibility secures the
maximum of constitutional friction and sets on its course
an agitation for reform which never ceases until respon-
sibility 1s secured Particularly in Lower Canada, where
the administration was British and the legislature mostly
French, the political struggles were embittered by racial
amimosity In both the provinces these forces of dis-
content found vent in 1837 in open
rebellions which had independence as their
objective  These rebellions were suppress-
ed without much difficulty, but they called the attention of
the British Parliament to the unswtability of the Canadian
constitution to meet the requirements of the colonists
The existing constitution which had been found un-
workable was suspended and Lord Durham was sent out
as High Commuissioner to survey the situation and report
upon the scheme of constitutional reform Lord Dur-
ham’s report was based on two primary principles

Durham
Report

! Quoted by ] A R Marriott in TAe Mechanism of the Modern

St $o
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Firstly he accepted the principle that the colomies must
have a right to conduct their own admimstration accord-
ing to the wishes of a treely clected legislature It 1s
for this reason that Lord Durham’s report 1s called the
charter of colomal self-government  His second
principle ran counter to the federal tendency 1n
Canadian growth Knowing that there were many
disaffected elements in Lower Canada, he insisted that
there should be a common government for the Dominion.
The first principle was of lasting value, the second was
based on considerations of expediency which later on
had to be modified so as 1o provide both for a common
and separate government, that 1s for a federation.
The Act of 1840, which gave legislative cffect to the
recommendations of the Durham report, provided for a
common parliament consisting of two

Umnitary
government houses The Legislative Council consist-
unsuitable g of at least twenty members nominated
for by the Crown for lfe was to be the
Canada

apper housc  The Jlower house was to
consist ot forty-two members from each province chosen
on an extensive franchise The Dominion Government
was to be supreme cxcept in matters of Imperial concern
Though the principle of responsible government was no-
where mentioned i the Act, 1t was established by the
adoption of a practice of following the advice of the
munsters who commanded the confidence of the Parha-
ment This act pleased nobody, the French Canadians
were justly suspicious of the whole policy of the Act,
and the British settlets were not content with the free-
dom achicved by the measure The two provinces were
ever uncongenial yoke-fellows and mutual jealousies
leading to constitutional deadlock were of frequent
occurrence In the meanwhile Canada continued to
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advance on the path of material progress It was ob~
vious that umty of policy coupled with congemal
methods ot admimistration were the requirements of the
time  There was a proposal to divide Canada agam
mto two provipces and to confer rnights of full respon-
sthle government scparately on both The strength of
the independence party in Quebec was, however, felt
to be too strong to justify such a step in the interests
of the umty ot the Empire  Hence the only alternative
course was federation, which was supported by all
shades of Canachan opimon by 1864 It was also felt
that only by organizing themselves into a strong federa-
tion could the Canadian provinces hopc to acquire the
western lands, which would otherwise have fallen into
the hands of thewr more formidable rivals At this very
time the mantime provinces of New Brunswick, Nova
Scotia and Prince Edward Island were considering a
scheme for a closer union among themselves Canada
jomned the deliberations with a view to extend the scope
of the federal idea The conference of representatjves
from all the provinces was held at Quebec, and under
the lcadeiship of Sir James Macdonald adopted seventy-
two resolutions which were 1 effect the ciaft of the
British North \\merica \ct of 1867 The draft was
later considered by a meeting held in London between
Canadian delegates and the Colonial Secretary The
ideal of Macdonald himsclf was a unitary state with a
strong tic binding the colony to the mother-country.
The Amencan Civil War had just then done much to
discredit the cause of federalism for a time He en-
countered a good deal of opposition to his plans and
had to content himself with a strong central govern-
ment in a federal constitution, of which allegiance to the
British Crown and Parhament was an intesral part.,
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By gradual stages other British possessions in North
America jommed the federation, and now the number of
Canadian provinces 1s mine  The law courts have help-
cd considerably 1n tomng down the supremacy ‘created
for the Dominion Government by sections 91 and 92
(dealing with the distribution of functions) of the Con-
stitutional Act With a growmng feeling of common
interests and culturc the centrifugal tendcncies may hc
expected to ccase But 1t 1s interesting to observe that
whereas 1n other federations, where residuary powers
have remained with the states, the tendencies of con-
stitutional amendment are centripetal, here in Canada,
because of the central government’s supremacy, the ten-
dencies are just in the reverse direction

An interesting deveclopment 1n the federal evolution of
Canada 1s the most recent movement towards the umifi-
cation of the three prairic provinces, Mamtoba, Saskat-
chewan and Alberta This plan would, 1f successful, lead
to unified control and economical admimistration

AUSTRALIA

Austrahia 1s the youngest of modern federations, its
history commencing only from 1901 For one hundred
and thirty years since its rediscovery by Cook 1n 177y,
Australia was developing along its own lines undisturbed

by any external or traditional influences.
The stock of population as also their insti-
;T::t:' z:lr:a:lhe tutions was almost entirely British When
Colonzes the English colonies in America passed out
of the control of Great Britain, Carolinas
which till then had served as a penal colony of England
refused to rccerve Enghsh convicts. New South
1Vales which had recengly been brought under British
authority began to he used as a penal colony from 1787,

Selfi-govern-
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and this pracuice continued till 1817, Ihe land available
in the colony was veiy extensive, dand iamlall bemng
moderate 1t was peculiarly suitable tor sheup tarming and
cattle Brecding The economic progress of the Austra-
lian colomes went on unhampered. T'he dominant posi-
tion was, however, held by the oldest colony, that of
New South Wales, and tfor a long time all attempts at
an nter-colomal orgamization weie frustiated by 1ts
obstinate opposition I'he mternal organization of that
colony was analogous to military rule till 1840, In IRE2
a legislative counul consisting of twelve nominated and
twenty-four elected members was formed In 1850 the
British Parhament passed a general law granting to
Austrahan colonies the right to choose their own form
of government Acling under the provisions of this
Act, New South Wales, Victoria, South Australa and
Tasmama sccured responsible government . 1855-38,
1o be followed three ycars later by Queensland, which
was formed in that ycar by separation from New South
\Vales The last of the colonies to acquire the nights
of responsihle government was Western Australia,
which secured thesc in 1890
With economic devclopment, complications of tariffs
and commercial law had arisen, and 1t was being realized
that a common adminmistration of thesc and allied sub-
jects would greatly benefit the states. In
E"':mm::: the ahsence, however, of any compelling
::obl::ls e reason such as external defence or internal
peace, the requisite eagerness for in-
augurating  federal schemes was lacking.  The
predommant position held by New South Wales also
worked against the success of the federal principle With
the discovery of gold mines jn Victoria that colony
developed fast in i1ts economic and pohtic‘:al importance
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and thus helped to reduce the dispioportion between the
various colonics In the cighties of the last century a
scramble among European states for occupying the open
spaces of the globc had commenced in earnest”  This
brought Austraha facc to face with a danger of foreign
molestation France occupied New Guinca and Germany
threatened New Hebrides, both bewng parts to which
Australia considered itself to be legally entitled These
circumstances coupled with the need ot strengthening the
credit of the country for foreign borrowing made the path
of tcderalism smoother than 1n the past

As carly as 1847, Earl Grey, the then Colonial Sccre-
tary, had drafted a scheme of federation for Austraha and

' Rough had even presented 1t in the form of a bill
course of to the Parliament The measure, howevei,
Australian cvoked strong opposition both at home and
federation

in the colomes Particularly the clause
which provided for a uniform tarifl policy for the federa-
tion, was reeented by the states The only part of the
bill which could pass was that which conferred the title
of Governor-General on the Governor of the premicr
colony, namcly New South Wales This step only
embittered the relations between the colonies and put off
the favourable chances of a federation This clause was«
therefore allowed to lapse in 1861 The later history of
the successful adoption of a federal scheme 1s associated
with the name of Gavan Duffy, an Irish exile of the 1848
rebelion He was a resident of Victoria and espoused
the cause of Austrahan federation with a perseverance and
cloquent pleading which are remarkable 1n the personal
annals of federalism At first his schemes did not ehat
‘the ‘necessary support even from his own colony, but 1n
1862 he sucgeeded inegetting a committee appointed
charged with the responsibility of considering the ques-
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tion This committee generally approved of the idea ot
federation and recommended wn favour of immediate
action to sound the views of the other colomes ‘The
economu¢ and pohtical advantages of a wider organiza-
tion were even then obvious, but tanff rivalries among
the bigger states, particularly between Victoria and New
South Wales, and the absence of any immnent foreign
danger, combmmed to weaken the support to Dufty’s
scheme ‘lhe encroachment on Australian soil committed
by France and Germany in 1883, and the subsequent
failure of individual states to impress the Briush Colo-
mal Office of the gravity of the situation changed the
perspective of the problem, and federation became a
live 1ssue  In 1883 a conference of colomal representa-
tives was held to draft a scheme This scheme was
fater on ratified by thc states, excepting New South
Wales, and was passed as the Federal Council of
Australasta Act 1n 1885 Under the provisions of
this Act a common consultative councd for such pur-
poses as naval defence, fisheries and extraditions was
sel up This council had no executive authority and there
was no provision for independent finance The defection
of New South Wales, duc mainly to tanff jealousy, con-

siderably reduced its effectiveness
A few more yvears’ experience convinced the New South
Wales’ government of the need of federation. In 1888
all states co-operated for the first time to

:;‘;;f:;:; finance a common object, the maintenance
Act of a naval squadron When in the same

year Sir Henry Parkes, the Prime Minister
of New South Wales, himself declared in favour of a
policy of federation, the rcalization of a federal consti-
tution for Australia became only 2 matter of time. But
the attitude of the state of New Sonth Wales continued
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to be unhelpful till the last  1n 1391 a convention attend-
ed by forty-five members was heid at Sydney, but could
not agree to any scheme because of keen difterences of
opmion about the dctailed provisions Ihus New
Zcaland, which eventually had to be left out to form a
separate umt 1n the Brinish Empire, was prepared at the
Sydney Conference to back a scheme of federation only
with the home country itself Questions ot free trade
and labour policy also divided the states A financial
crisis having occurred, the chances of a successful pilot-
mg of the federal scheme were tor the ime despaired of
But the idea once accepted was not given up The
problem of the immigration of coloured races and the
need of having a local supreme court only accelerated
the pace of federahsm In 1895 a meeting of Prime
Mimisters of the various Colomes was arranged at
Hobart, this was followed by a properly coustituted con-
vention at Adelaide in 1897 The convention adopted a
draft which was first presented to the legislature of the
states As amended by the state legislatures the
scheme was reconsidered by the convention, and agam
submitted to a plebiscite 1n all the states New South
‘Wales having made certain difhiculties about some clauses
of the draft, thesc had to be amended and again con-
firmed After all this lengtlhy process was completed, the
draft was presented to the British Parhament in the shape
of a bill, and passed as the Commonwealth of Austraha
Act 1 1900 The present constitution of the Austrahan
federation 1s governed by this Act, as modified later in
some~firticulars As in other federations so m Austral a,
the tentlencies of constitutional revision are decisively
centripetal Two otherwise divergent tendencies concur
in demanding greatey umification The socialist party,
keen on securing a common progressive policy, and the
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constitutionalists, alive to the need of greatcr co-ordina-
tion between the commonwealth and the state govern-
ments, join in support of a widening of the functions
of the central government  T'he Labour Party would
even favour the c¢stablishment of a unitary m place of
the present tfederal constitution State particularism
and inter-state jealousies are yet too strong for the
success of any far-rcaching schemes of this nature - but
1t 15 obvious that in matters of industrial, social and
financial legislation, the federal government will have to
be clothed with much more defimite functions 1f frequent
deadlocks are to be averted The unique importance of
the Australian federation consists 1n that 1t 1s the most
advanced federal type within the framework of the
Bnitish Empire

It must be ohserved 1n this place that according to the
strict letter of the law both Canada and Australia are
dependencies  of Great Britain, whose

Virtual -

dependence Parliament has granted them constitutions
of Canada which may in pure theory at any time be
and revoked or amended This, however, is
Austraha

now a mere fiction, and the British Parha-
ment will never think of introducing 1in the respective
constitutional Acts any changes that the constituted
authoritics 1 the two Dominions and their people do
not desire. Practically the position of the self-govern-
ing Dominions in the British Empire has been that of
independent states since the decisions of the Imperial
Conferences of 1926 and 1930 have been embodied 1n the
Statute of Westminster In considering Canada and
Austraha as federal states their legal dependence on the
British constitution has, for the most part, been ignored.



CHAPTER V
FEDERAL EXECUTIVE

IT will be remembered that onc of the features ol fede-
ral orgamzation, which its incomplete manifestations lack,
15 the possession of a strong and depend-

Strength able executive. Deliberative bodies are
and respon:

found associated with many a confedera-
sibibity

tion, but the emergence of an independent
exceutive, furmished wpth all the attributes of poltical
authority and exercising control over the citizens mstead
ol on the states, 1s the distingwshing mark of a federa-
tion As mn a federation therec are many recogmzed
divisions of interests and loyaltics, the need of a strong
central checutive 15 always great  But there are dangers
mnvolved 1n too strong an executive as 1t might crush the
Iibertics of citizens and states, the protection of which
15 one of the chief advantages claimed for federation
Hence the problem of federal esecutive 1s to seek a
happy compromise betwcen strength and responsibility
How this has been achieved in the major federations of
the present day 1s outlined 1n the succeeding paragiaphs

SWITZERLAND
Articles 95 to 103 of the Swiss constitution® provide
for the organization of the fedeial executrve The
supreme directing and executive power of the Swiss
Confederation 15 exercised by a Federal Coung)) composed

'For summaries ot constitutional provisions given 1n this an!
succeeding chapters the text followed is that contamned in Select

Constitutions of the World, Irish Provisional Government Publica-
tion 1929
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of seven mcmbers These members are appomted for
three! yecars by the two houses ol the legislature in jomnt
sesston, and are chosen from all Swiss
citizens chgible tor the Nauonal Counci,
of consti- which 15 the popular house in the fede.al
tutional
provisions legislature.  Not moie than one person
from each canton may be chosen for the
Federal Council. The Federal Council 1s completely re-
newed after every general election of the National
Council. Vacancies ansing within the normal period of
three years are filled at the next meeting of the Assembly,
the Federal legislature, for the remamder of the period
of office. The members of the Federal Council may not,
during their term of ofhce, occupy any other position,
whether 1n thc service of the Confederation or a canton,
or engage 1n any other calling or profession The Pre-
sident of the Confederation and Vice-President of the
Federal Council are nominated by the Assembly for one
year from among members of the Federal Council  The
President of the Confederation presides over the Federal
Counci]  An outgong President cannot be elected
President or Vice-President for the following year The
same member cannot act as Vice-President for two con-
secutive years. .\t least four members of the Federal
Council must be present for the valid transaction of
business Members of the Council have the right to
speak, but not to vote, 1n both chambers of the legis-
lature, as well as the night of proposing motions on
subjects under discussion
In particular the dutics and powers of the Federal
Council are as follows It provides for the cxecution of
the laws and decrees of the Confederation, of the

Summary *

1 The duration of the National Council ahd of the Federal Council
1s now (1932) four years, instead of three
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judgments ol the federal tribunal, and of agrcements and
arbitration awards upon disputes between cantons It
makes such appointments a- are not entrusted to the
federal legislature and the judicial tribunal 11 watches
over the external interests of the Confederation,
particularly 1n regard to the observance of international
agreements, and has general charge of foreign aflans
It ensures the external safety of Switzerland, and the
maintenance of us independence and necutrality In
matters of urgency, arismg when the federal legislature
15 not 1n session, the Federal Council has authonty to
call out troops and employ them as it may think neccs-
sary, provided that 1t must convene the legislature
inmediatels 1f the number of troops called out exnceeds
two thousand, or if they remain mobilized for more than
three weeks It has charge of the federal military forces
and of all branches of the adminustration thercof which
arc vested in the Confederation It examines the laws
and the ordinances of the cantons which are required to
be submutted to 1t, and supecrvises the branches of the
cantonal admimstration which are placed under its con-
trol It admnisters the finances of the Confederation,
prepares the budgct and submits accounts to the legis-
lature It gives an account of its work to the Federal
Assembly 1n each ordinary session, presents to 1t a report
upon the internal conditions and foreign relations of the
Confederation, and recommends for consideration such
measures as 1t thinks useful for promoting the general
welfare It makes special reports when either house of
the legislature so demands

The business of the Federal Council 1s distributed
among its membets by departments, but all decisions ema-
nate from the Councikas a whole. Indnidual departments
mav be authorized by the legislature to control certain
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aftairs by themselves, subject to a nght of appeal to the
federai coutts regulated by legislaton  The Councid and
the various departments may call in experts whenever
they hke® The Federal Chancellory, under the Chan-
cellor of the tederation, acts as the Secretariat of the
Federal Assembly and the Fedeiral Council The Chan-
cellor 15 clected tor three yeais by the Federal Assembly
and holds office concurrently with it. The Council
generally supervises the Chancellory The federal govern-
ment has only such powers as are specifically conferred
upon 1t by ihe consutution. TFhe Confederation i1s pro-
hibited from maintaimning a standing army, and the hmat
of standing troops mamtained by each of the cantons
15 three hundred The federal army thus consists of
the cantonal corps and of all Swiss who are eligible for
nulitary service. Water-power, forests, embankments,
public works of a general utihty, customs, lhiquor mono-
poly, rallways, regulation of conditions of labour, social
mnsurance, posts and telegraphs, regulation of auto-
mobiles and cycles, navigation, the 1ssue of paper money,
the state bank, weights and measures, gunpowder
monopoly, stamp duty (excepting on documents con-
cerning landed property and mortgages) civil and com-
mercial law, copyrights and patents, penal law, infec-
tious diseases, adulterations and exile—these are the
functions set apart for federal action

The most charactenistic, and in fact unique, featurc
of the organization of the Swiss executive is 1ts collegiate
character  The model! for such a form was
ready at hand in many of the cantonal
constitutions, where the executive was
composed of the chief clected heads of departments,
working under close control of thg legislature. It was
here that the peculiarly Swiss version of responsibility

Collegrate
executive
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was developed To be corrected by the supremc deli-
berative body was not looked upon as a votc of censure,
so long as that body continued the executive in office 1n
view of the latter’s administrative capacity and trust-
worthiness, Though according to the constitution the
President of the Confederation, who 15 also the President
of the Federal Council, and the Vice-President of the
Council are elected afresh by every Federal Assembly,
for i1ts own period, which normally 1s three years, still
by an unbroken convention the Vice-President succecds
the President In respect of the composition of the Fede-
ral Council, there 1s only one statutory restriction as noted
above, namely, that no state can be represented
i the Council by more than one member This
provision 1tself i1s very noteworthy, as 1t introduces
the federal principle 1n the organization of the
exccutive But Swiss practice has heen more signi~
ficant 1n this respect than even the Swiss constitu-
tion Some cantons ke Zurich and Bernc are
always represented The French-speaking canton of
Vaud, and Italan Ticino also secure a place n the execu-
tive as a rule  Onc representative of the Catholic states
1s also always included If to these customary limita-
tions on the choice of the Federal Councillors 1s added
the influence of the practice of choosing members of th:
executive counctl almost invariably from members of
the federal legislature, some explanation will be found
for the continued tenure of office of the members of the
Federal Counci!  Since 1848, there have been only two
cases in which retiring members of the Federal Council
who offered themselves as candidates for a fresh election
were rejected by the Federal Assembly On the other
hand there are instances in which members have been
continued in office for aver thirty years It is in view
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of tlus practice that one writer! has described the Swiss
as retaing then public men mm ofhice ull they verge on
semlity The non-paihamentary, and in a measure non-
political, Conception of responsibility, and the relatuve
paucity of suitable candidates must be accepted as ex-
planations ot this practice

The term ‘Piesident of the Contederation’ has only a
formal, not a political sigmficance 111l 1888, 1t was a
practice to allot foreign affairs and the
political department to the President for
the year But the Swiss insistence that a
person who has speualized by experience in the control
of any department should, so long as he 1s a member of
the Executive Council, be continucd at the head at that
department has put a stop to that practice It is true that
the Confederation 1s formally repiesentied in international
mntercourse by the President, who 15 addressed as ‘Excel-
lency’ in diplomatic correspondence, but the department
concerned with those relations 1> controlled by some other
member, except when the member 1n charge of the foreign
department happens to be the President for the year In
view of the smooth and tradrtional course of Switzerland’s
international policy of ncutrahty, this system has, so far,
led to no untoward result The President 1s paid a salary
of about 480 pecr year over and above the £1,000 which
is the normal yearly salary of a Federal Councillor All
the members of the Federal Council are entitled to sit
and speak in both houses of the legislaturc  They can-
not, however, vote 1in either of them The main business
of the Federal Council in respect of legislation 1s to
propose such measures as they fecl neccessary, and to
advise the legislature on all proposals that may be

The Federal
Council

! Banjous, quoted by Sir ] A R Marridtt in The Mechamsm of
t'e Modern State
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brought forth by members of the legislaturc. While a
proposal 1s under ciscussion the Federal Councillors give
such guidance as they individually feel necessary, over
and above the lead giwven by the Council as a whole,
Very often, theretor¢, members of the executive are
tound supporting rinal views, though when a proposal
1s finally adopted the whole Council gives effect to it by
loyal and concerted action

The constitution 1nsists upon collective action, but 1n
practice every member 15 responsible, in the Swiss sense,
of course, for his own department A
peculiarity of the composition of the Swiss
executive 1s that members from all
the prominent parties are gnen place 1in 1ts compost-
tion This would have been unthinkable in a country
where -responsibility 1s construed in the Englhsh way
But in Switzerland, where members of the executive are
chosen mainly for admuustrative efficiency, this lack of
political harmony 1 the admunmistrative team does not
count as a defect, on the contrary, by placating all the
dominant sections in the legislature it helps to establish
that intimate confidence between the paramount legis-
lature and their executive scrvants which 1s such an out-
standing characteristic of the Swiss constitution In the
orgamzation of the various departments of the Swiss
evecutive there 15 no such office as that of the Permancent
Under-Secretaty in Great Britamn, the members them-
sclves bemng both the political chicfs and administrative
hcads of their departments Recently the volume of busi-
ness inYthe seven principal departments (viz., Political
and Fordign, Justice and Police, Interior, War, Finance,
National Eeconomy, and Posts and Railways), 1s increas-
ing, and a suggesticn to appomt Permanent Secretaries
1s being put forward How far this dissociation between

Its responsi-
balaty
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pohitical and administrative control commends itself to
the Swiss mind remams yet to be ween  But there 1s no
doubt that 1t has a very intimate hearing on the whole
spinit of the Swiss constitution, and therefore 1t may be
espected that though the overworked Swiss ministers may
be relieved of part of therr burden by an increase m
secretanial stafl, responsibihity, adimimistrative "as well as
pohtuical, will contmuc to be vested i the Federal
Councillors  Such a readjustment of a purely adminis-
trative character 1s all the more feasible 1n Switzeriand,
mnasmuch as the distribution and transaction of executive
business 1n that country 1s regulated by the Executive
Council 1tselt, as in Germany, and not by the legislature
as m the United States

If the Swiss exccuirve is marhed out from a parha-
mentary executive by 1ts non-political conception of
responsibiitty, 1t 15 cqually distinguished in
its contrast with the pre-idential executive
m its non-acceptance of the theory of
scparation of powers The Federal Council has to submit
to close scrutiny and control at the hands of the legis-
lature even i matters of admimstrative detail Every
year by law, and oftener if required, the Council has to
submit to the Assembly a detalled report on the
working of the admmmstration This 1s freely criti-
cised by the Assembly, and pomts raised mn such dis-
cussion are cxpected to be acted upon m the future.
Thus not only the policy, but even the details, of the
administration are sanctioned by the legislature in the
same way as the whole management of a joint-stock
company is under the control of the shareholders The
legislature thus relieves the executive of a part of its
burden The executive, on the other hand, has some
lezislative and judicial functions to perform, which

Unified
functions
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would shock the shades of Montesquieu The function
of pronouncing on the constitutionality of cantonal legis-
lation and administrative action is vested 1n the Executive
Council, which also acts as a court of admiimstrative
justice 1n many cases In 1914 an amendment to the
constitution was passed whereby this junisdiction
of the executivc was to bc transferred to the pioper
judicial authorities, but no legislative action has been
taken to implement the amendment Appeals from the
dectsions of the Counul are preferred in some specified
cases to the Federal Assembly, which thus shares in the
judi¢ial authority of the state, and in other cases appeals
lie before the Federal Judiciary  The share of legislative
burden borne by the executive 1s only too obvious, no
legislative proposal 1s even discussed without a previous
report on the same by the Federal Councii In addition
to this, in Switsetland as elsewhere, the powers of sub-
sidiary legislation and judicial trial enjoyed by the
executive are mcreasing  The divergence 1n Switzerland
from the American practice of separation of powers has
so struck onc author! that he has described the situation
as an orgamc confusion of powers

In Switzerland there 1s no parallel organization of the
subordmate fedcral exccutive, the cantonal governments
Federal and  Pemng utilized as a rule for cairying out

cantonal federal decrees. This naturally entails
govern- supervision and control of cantonal admini-
ments strations, which has been carried out so

far with remarkable tact In case a canton proves re-
calcitrant the method provided for 1its reduction 1s
peculiar  The subventions given to the cantons from
the federal funds arc forthwith stopped, and if this step,

[}
! Dr Dubs, quoted in Lowell's Governments and Parttes n
Continental Europe



FEDERAL EXECUTIVE 125

which 15 scrious enough for the finances of the small
cantons, fails to have the desired eftect, a confederate
force 1s moved mto the unruly canton, not to fight it
mto subordination, but to be quartered on the meagre
resources of the canton till its government yields. The
constitutions of the various cantons are guaranteed by
the Confederation All appomtments, not otherwise
provided for, arc made by the Federal Council, and with
the growing scale of public business this authority of the
Council tends to grow in mmportance The umversal
movement towards a wideming scale of economic and
political, as also social and cultural interest, has oot left
Switzerland untouched. There also 1t 1s being recog-
nized that the canton 1s too small a umt for the
admunistration of manv matters, and the powers of the

federal government tend to grow
The non-political version of responsibility adopted by
the Swiss coastitution n organizing its executive 1s mndt-
cated abovce [t 1s doubtful, however,

f:;c“me whether on that account we can acquiesce
legtslature in the description of the Swiss executive

as, ‘a commiitec consisting of the perma-
nent heads of the civil service’! or as an ‘executive com-
mittece of the Federal Assembly’ * That, taken literally,
these two views would contradict each other, and that
in the actual working of thc Swiss executive there 1s
some basis for both are matters which are only too
obvious The members of the Federal Council indeed
perform many of the duties that are left to bc attended
to by permanent heads of the civil service mn other coun-
tries, and espectally 1in Great Britain  But though the
members are chosen in practice mainly—though not
exclusively, be 1t remembered—for, their administrative

1 Marriott, op cit 2F A Ogs, Governmenis of Europe
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capacity, legally and constitutionally therr tenurc 1s
dependent on the will of the legislature Considerations
other than admimstrative efficiency, such as political
affihation, rehigious persuasion and cantonal cltizenship,
weigh 1n the appomtment of members. Though the
responsibility for policy belongs, in the long run, to the
Federal Assembly, stll the Federal Councillors are ex-
pected to give a lead and an advice, which 1t would be out
of place to expect trom mere permanent heads of depart-
ments  Moreover, the Councillors are expected to back
their views by advocacy on the floor of both houses,
which can never he permitted to civil servants. The other
view that the Federal Council 1s an executive committee
of the Federal Assembly may appear to be justified 1n
view of the fact that legally the Council 1s elected by the
Assembly and in practice the persons elected are at the
time of their election members of the Federal Assembly
The facts that a very intimate touch is maintamned be-
tween the Council and the Assembly, and that the exe-
cutive bows down to the legislature in matters of pohcy
as well as of detail are calculated to lend further strength
to this view. But 1t must be remembered that 1t 1s not
legally necessary that the members of the Federal Council
should be members of the Assembly at the time of their
election, and 1n any case after their election to the Council
they cease to be voting members of the legislature It
must also be remembered that though the Assemblv 1s a
superior body which checks and corrects the executive
council, and 1n some cases hears appeals from the latter,
st1ll the Council has 1n practice and, substantially, 1n law,
a well-marked out ficld for its almost independent
activity How long the simphaty of Swiss public hfe
will continue to support a non-pohtical, or to put 1t more
correctly, a multi-political, cxecutive 1n office 1t would be
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hazardous for an outsider to say  But in 1its present
form the Swiss executive must bu said to depend almost
equally on two factors firstly on the readiness of the
legslature®to keep i office a member who, whatever his
politics and whatever his first thoughts, has been an cffi-
cient administrator and a rehable servant of the formulated
will of the legislature, and secondly on the capacity for
political self-abnegation possessed by the Councillors
themselves, who can support the twin role of administra-
tors and politicians without detriment to the proprieties of
either To say that the Swiss clecutive is not res-
ponsible to the legislature in the English sense, 1s of
course correct But that 1t 1s responsible, nay,
as some would put 1it, even subservient, to the will both
of the legislaturc and of the people at large 1s equally
plain

UNITED STATES

Article IT of the American constitution provides for
the cxecutive organization of the federal government
The cxecutive power shall be vested 1n a
President He shall hold office for four
years, and together with the Vice-President
shall be elected as follows [Each state
shall appoint, in such a manner as the legislature thereof
may dircct, a number of electors, cqual to the whole
number of Senators and representatives to which the state
may be entitled 1n the Congress, but no Senator or repre-
<entative or person holding an office of trust or profit
under the United States <hall he appointed an clector
Voting 1s by ballot, <eparatels in each state Every
clector must vote at least for one candidate from outside
his own state, cither for the presidentship or the vice-
presidentship  An absolute majority of electors 1n all the

Summary of
Constitntion-
al provisions
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states together 1s necessary to ensure election for cither of
the two offices It an absolute majority 1s not available
for any candidate, then from among the fiist three names
on the lList, the House of Representatives choodes, by an
absolute majority ot states, the person who 1s to occupy
the presidentship If there 15 no absolute majonty for
the vice-presidentship, the Senate proceeds by an absolute
majority to choose a Vice-President from among the first
two candidates The time of choosing the electors and
the day on which they will vote are determined by the
Congress, the day of voting bemng the same m the whole
of the Union Only natural-born American subjects, of
thirty-five years of age and over, and residing m the
United States for at least fourteen years are ehgible for
being elected as President  In case of the removal, dis-
ability or death of the President, the Vice-President acts
as the President  If both the President and the Vice-
President are disabled from acting owing to one reason or
another, the Congress may by law provide for the case
The compensation of the President can neither be
increased nor decreased i his term of office

The President is the commander-in-chief of all the
armed forces He can demand the opmion n writing of
the principal officers 1in each exccutive department upon
any subject relating to their respective duties He has also
the power to grant reprieves for offences against the
United States except mn cases of impeachment The Pre-
sident has power by and with the advice and consent of
the Senate, to make treaties, provided two-thirds of the
Scnators present concur  Ambassadors, public ministers,
consuls, judges of the Supreme Court, and other officers
created by law, whose appomntment 1s not otherwise pro-
vided for, are nominated by the President and are
appointed by him with the advice and consent of the
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Senate. But the Congress may vest, and has by law
vested, the appointment of inferior posts in the President
alone, 1n the courts of law or in the heads of departments
The Predident has power to fill up all vacancies that may
happen during the recess of the Scnate by granting
commussions, which shall expire at the end of thewr next
sesston The President has from time to time to give to
the Congress information of the state of the union, and
reccommend to their consideration such measures as he
shall judge necessary and expedient, he may, on extra-
ordinary occasions, convene both houses or either of them,
and 1n case of disagreement between them with respect
to the time of adjournment, he may adjourn them
to such time as he may think proper The President,
the Vice-President, and all civil officers of the United
States shall be removed from office on impeachment for,
and conviction of, treason, hribery, or other high crimes
or misdemeanours

The number of states at present included 1n the
American Union 1s forty-eight, and these are organized
Im a governmental system which i1s not
only federal, but which adopts the prin-
ciple of separation of powers to its utmost
possible extent The original framers of the American
constitution were disgusted with the extreme impotency
of a congressional central government, witnessed during
and 1mmediately after the revolutionary struggle. They
were, therefore, keen on having a strong central govern-
ment, and naturally discarded the proposal to make the
President’s office dependent on the will of the Congress
In thus resolving upon a non-parhamentary President
they were also moved in a very considerable measure by
the desire to have an executive head who would not only
be strong but would also be in a position to use his

4

The
President
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strength 1n the mterests of the nation, frec from any
party bias In this sense the model before the framers
might be said to have been the Enghsh kingship as
vigorously enjoyed by George III But the “principle
of an elected President was already present in many
colonial constitutions and the position of the Governor
in some colonies was not radically different from that of
the British Crown The method of presidential election
finally adopted by the American constitution is that ot
indirect election, as may be seen from the constitutional
provisions sketched above The liberty left to states to
provide for the method of choosing their own electors
was utilized by many states, who for many jears vested
the nght of sclecting the electors in their legislatures.
Gradually, however, the electors came to be chosen on
a general ticket throughout a state by popular suffrage
The party system which permeates American political hfe
has, however, brought about a change in the practice of
electing the President which would have startled the
fathers of the constitution Two things they wanted to
avoid 1n the American President partisanship and sub-
servience to the popular electorate Indirect election by
the people at large was provided with a view to make the
President’s clection dependent upon the impartial electors
of all the states put together The election of the electors
as now conducted has, however, reduced itself 1o an un-
meaning show When a voter casts his vote for an
elector, he does not choosc for limsclf a representative
who would take thc trouble to weigh the ments of the
various presidential candidates and to make a selection,
but he indicates his preference for a particular presiden-
tial candidatc, and selects an elector who binds himself
to vote for the presidential candidate in whose favour
the primarv voter has given im a mandate It 15 a
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general practice now for the elector’s ticket to be
superscribed by a presidential candidate’s name, so that
there may be no mistake on the part of the voter as
to which presidential candidate he is helping by his vote
given 1n the first instance to the electoral candidate.
The election for the presidential electors takes place
on the Tuesday after the first Monday in November, of
the year previous to the one 1n which the
presidentship changes hands  The presi-
dential term always ends in the year fol-

Indrrect
election

lowing a leap year, so that clections for the pres:-
dential electors take place 1n the November of the
leap year Voting takes place all over the country on
one and the same day In June the two American
parties hold their nominating conventions at which the
party’s choice for the presidentship 1s settled Once
this 1s done the election of the electors reduces itself
to a weighing of the strength of the rival presidential
candidates Every state has, as noted above, as many
votes as 1ts representatives in the House of Representa-
tives, which 1s elected on a popular basis, and in the
Senate, which contains two members from each state.
Hence the more populous states have a large shar/e/in
determining the ultimate chowce of the nation. DMore-
over, as the electors are chosen on a general ticket in
the whole state, the ballot of every state 1s either entircly
in favour of one party or the other ~All political activity
concerning presidential election, therefore,/centres in the
doubtful states The votes cast in fav?ur of the defeat-
ed electoral candidates in the states /have no influence
on the election of the President, whg sometimes 1s elect-
cd by an absolute minority of thg voters, though he is
later, as the constitution msists{ elected by an absolute
majority of the electors Pre/s,‘ident Wilson was one of
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many Presidents thus chosen by a miority of the citizens
When the result of the ballot for the choice of clectors
1s known, the fate of the presidential election 1s also
virtually decided two months in advance of the formal
clection 1 the following January, and four months before
the inauguration of the new Presidential regime on
March 4 of the year following the leap year
The President 1s elected for a period of four years, and
during this period 1s wremovable except by the method
of impeachment In the history of the
z::itl""' Amerncan presidency there has been only
position one instance of a President having been
impeached, that of Andrew Jackson, anf
he was acquitted Normally, therefore, the President
may be said to be wremovable The constitution 1s silent
on the subject of ehgibility for re-election, and deliberate-
ly so Hamilton and other framers of the constitution
were in favour of a life-long chief magistracy, but the
1dea was found to offend too violently against the repuh-
lican prejudices of the colomsts  Almost all con-
temporaries of the framers, however, concurred 1n
wishing to thewr first President, George Washington, a
hfeclong tenure of office His famous demal to offer
himself for the third successive presidential election has,
nevertheless, acquired a traditional value in American
constxtutk\usé procedure which has withstood some deter-
mined atteny fs to overthrow the same, as in the case of
General Grant, It 15 confidently asserted by many con-
stitutional writeNs that the failure of General Grant’s
friends to secure sNIPport for a third consecutive election
of their candidate, w hose great popularity was undoubt-
ed, may be <aid to ha¥e settled once for all the question
about the validity and pyermanence of this practice If,
during the closing perihd of the second presidential
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term of a popular statesman, no grave cmergency
either 1n the internal or international sphere arises, this
expectation may indeed be fulfilled But 1t may at least
be mentioned that wherc personal popularity has not
availed to secure a third successive election, national
need may conceivably compel the Americans to take such
a step. The method of impeachment 1s that the House
of Representatives impeaches the President before the
Senate, which 1s presided over for this purpose by the
Chief Federal Judge A verdict by two-thirds majority
15 necessary to convict. A conviction entals removal
from office and hability for further prosecution under the
ordmmary law In case of removal or disablement of the
President before the expiry of his normal term of four
years, the Vice-President succeeds for the remainder of
the period In case the Vice-President 1s also unavail-
able for one reason or another, the Congress has provided
for an order of precedence, beginning from the Secretary
of State, in which the chicf departmental heads succeed

to the presidency
The President’s legislative authority consists in making
suggestions to the Congress as to the need of legislation
on some pomt This 1s ordinarily done

::tgl::::tt;“ through the Presidential Message review-
of the ing the annual administration, that is year-
President ly sent to the Congress. In former days,

this used to be the American counterpart of
the Speech from the Throne of the English kings The
practice of delivering addresses, which had long fallen
into desuetude, was for a while revived by President
Wilson The Congress rarely pays any heed to the pre-
sidential suggestions for legislation The only other
legislative function which the President performs is the
exercise of the limited riocht of veto placed 1n him by the
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constitution It 1s true that the veto 1s limited by the
requirement that it must be exercised within ten days
of the receipt of the bl by the President and that it 1s
nullified by a two-thirds’ majority 1n the Congress
reiterating its decision after a perusal of the President’s
observations on the same In practice, however, in very
few cases has the Congress outvetoed the President.
It will be observed that though the President can convene
extraordinary sessions of the Congress and can pro-
rogue 1t if the two houses disagree as to the time of the
adjournment, he cannot dissolve the Congress. A
certamn amount of subsidiary legislative and judicial
functions are now being exercised by executive depart-
ments 1mm America as in other countries. These acti-
vities of the American executive are validated by the
judiciary as being only quasi-legislative and quasi-
judicial respectively The main and important work of
the President, howcver, continues to be far more exclu-
sively executive than in the case of any other head of
a modern administration He 1s the sole representative
of the Union in respect of foreign affairs As a de-
claration of war can only be made by the Congress and
as Treaties can be concluded only with the support of
two-thirds’ majority of the Senate, the President feels
the need of keeping himself 1n touch with the legislature
and particularly with the Senate The Foreign Affairs
Committee of the Senate exercises great influence on the
course of foreign relations How great this influence is,
and how very imsecure 15 the position of an American
President 1n this matter was best illustrated by the
failure of President Wilson to carry the Senate with him
in his support of the Treaty of Versailles The House
of Representatives also from time to time passes resolu-
tions expressing 1ts views on important outstanding
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matters of foreign policy. Though these have no con-
stitutional value, yet the need of carrying the Congress
with the Executive in implementing decisions in foreign
policy, by means of commercial, financial and such other
legislation, leads to some indirect weight being attached

to such resolutions
The actual work of admmstration 1s divided into
various departments at the head of which 1s a secretary
nominated by the President, appointed by

:::z:::’ the Senate, and removable by the Presi-
secretaries dent himself The number of these de-

partments 1s settled by the Congress from
time to time and is at present ten. The departmental
secretaries are required to report on the working of their
departments to the Congress annually and when specially
called ‘'upon to do so, but they are not members of
the Congress nor can they attend 1ts sessions, and they are
entirely responsible to the President The normal way
of communication between the executive and the legis-
lature 1s that the secretaries concerned meet a delegation
or a committee of the legislature Theoretically the
secretaries are merely the sérvants of the President, who
alone 1s responsible for the administration. But in prac-
tice, owing to the growing pressure and diversity of
business, the secretaries tend to be colleagues rather
than servants of the President In particular, as the
secretaries are chosen from among the leaders of the
President’s own party, they very soon form themselves
into something like a cabinet The President, moreover,
in many cases has been known to be so busy attending
Lo office-hunters, who come upon him ‘from the skies,
down the chimney and from thc bowels of the earth’
as to be required to leave most of the administration
to the secretaries The Secretarv of State, who is n
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charge of foreign aftairs, 1s the chief of the secretaries.
The Treasury, War, and Navy are other important depart-
ments and the Attorney General 1s also an important
office-bearer.  There 1s no collective existence or
responsibiity for the departments, and they owe no
allegiance to the legislature The salary of the President
1s $75,000 a year, plus $23,000 as travelling allowance,
and that of the secretaries $8,000. The Vice-President
has no other function but to preside at the meetings of
the Senate, of which body he 1s not a member, and to
give (as 1n the case of Vice-President Coolidge succeed-
ing President Harding in 1923), a casting vote in case
of a tie Vice-Presidents have usually been men of a
distinctly lower political eminence than the Presidents,
and whenever 1t has becn necessary to put them in the
presidential chair on account of the removal or drsability
of the President a sudden deterioration in administration
has resulted

The spoils system of American public hife weakens
the strength and efficiency of the administration a good

The deal It 1s indeed true that with the
spoils exception of °patronage, the President
system

usually conducts the admunistration with
a farrly non-partisan and national policy But the
thorough change in all the offices, some of them of
such a non-political character as Postmasterships and
Customs officerships, and their being filled by men whose
recommendation to office lies more in therr political ser-
vices to the successful party than in their admimstrative
capacity, leads to discontinuity, inefficiency and weak-
ness A large number of offices, it 1s true, have already
been taken out cf the system of patronage, but even
now more than twentye*thousand posts have to be filled
by presidential nomination An attempt was made to
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remove a large number of subordinate posts outside the
mnfluence of politics 1n 1883, when a Civil Service Com-
mussion was set up to attend to the recruitment of those
offices ®* So all-pervasive, however, 1s the influence of
party politics 1n America that 1t was provided that out
of the three members of the Commission not more than
two were to belong to one and the same party To get
a non-party orgamzation for dealing with any kind of
public business has, 1t would seem, become practically
mmpossible in the Unmited States. The Senate, which
finally sanctions all the important appomtments made by
the President, exercises its influence in a way which is
popularly known as the ‘courtesy of the Senate’, but which
works 1tself out practically as a tyranny It 1s almost
an unwritten rule of the constitution that all appoint-
ments made to federal offices 1n any state should be made
with the advice of the representatives from that state in
the Senate, who belong to the President’s party As all
Senators have an interest in having their patronage thus
enhanced, they combine in securing this consideration at
the hands of the President There 1s a very wide scope
for the exercise of such patronage in America because
of the existence of a complete system of federal admimis-
tration for all federal matters, unlike Germany and
Switzerland where federal decrees are as a rule adminis-
tered by state governments Even i the administration
of such subjects as the income-tax, which is common both
to the state and federal governments, two separate
organizations exist So great 1s the insistence placed on
the duality of administration, that if an offence is puni-
shable under both a federal and a state law, and the
offender is tried for the same in a state court, he can
theoret'cally at least be again wrosecuted in a federal
court Unless some drastic steps are taken to put a'l
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admimstrative appomtments outside the pale of party
politics nesrther the tone of public administration, nor the
freedom of acton of the DPresident will improve
appreciably. ¢

As much of the work of administering the various
services 1s 1included in the field of state governments,

Dishar- there 1s not much of crucial significance
mony left for the federal executive to do in peace-
between ful times But it has been noticed that
legslature even in this hmited field there are many
and

cases of disharmony between the executive
and the legislature It is true that no-
body normally attends to the debates or decisions of the
Congress with any seriousness as 1t 1s not empowered
to take any action But if the Congress 1s hostile it can
check the action of the President so as to reduce him
to conducting only the routine admunmistration. Such
cases, though not many, have by no means been excep-
tional A strong and popular President, if backed by a
sympathetic legislature, may even in peaceful times throw
a good deal of wigour into his admmstration, but
usually the American presidency has appeared to an
advantage in times of external or mnternal erisis On such
occasions not only 1s the public opinion inside and outside
the Congress more amenable to the President’s pro-
posals, but the special powers which the constitution vests
in the President to secure the safety of the state and the
mtegrity of the constitution, have been so widely con-
strued as to raise the President temporarily to the position
of a wirtual dictator It 1s a moot point whether an
act which, 1n itself, 1s unconstitutional can be done by
the President under cover of his extraordinary power
The consensus of opimipn 15 against the legahty of such
action; still, Abraham Lincoln did take many such steps,

executive
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which later on were validated by the Congress ' It can-
not be denied that the virtual concentration of authority
in times of crisis which the American constitution allows
15 of gteat utility, and durning the course of a crisis the
American President can face the situation with greater
assurance than a parhameniary executive. But even the
conclusion of troubles, say by means of a treaty, cannot
be achieved by the President without the co-operation of
the Congress, which might. however, be out of sympathy
with hirm  The momentous failure of President Wilson o
carry the Congress with him, in the matter of the Treaty
of Versailles, 1s an apt reminder of the inherent weakness
of an executive that cannot count on the secure co-
operation of an all-powerful legislature The inter-
national 1solation so far enjoyed and boasted of by
America 1s crumbling, ahd various grave 1ssues of internal
and cxternal significance arc arising 1in American politics
which can be scttled cfficiently and energetically only by
an executive which can claim to spcak on behalf of the
whole American nation The action of President Hoover
in consulting the leaders of the two houses of Congress
before announcing his offer of a moratorium to the debtor
nations 1s very significant in this respect The dissocia-
tion of the President from the Congress is to be deplored
not so much on account of the consequent loss of healthy
opposition, as for the frequent lack of support from
the legislature which results from this doctrine of
separation.

Many an American President has struggled hard to
make his job a success, and owing mainly to the
economic, geographical and political advantages of
America’s position they have been fairly successful till
now. But the temptation, even the necessity, of

! Bryce, American Commonwealth
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attending to party politics has been a great drawback.
It might be doubted whether since the time of the firsi
President, George Washington, there has

D;mc""'es been another who has risen to the éxpecta-
of the :

¢ n -par ief
President tions of an independent and non-party chie

which were entertained by the framers of
the constitution Some, indeed, have covertly yet
regularly managed their party’s affairs and conducted its
tactics from the presidential palace The position of the
President 1s so high and so coveted that 1n attaining it
ambition has often had to scale many a dark political back-
stair The convention that the same candidate may be
elected twice in succession, but not for a third time, has
been a faillure Far better 1s the practice followed by
the South American federations whereby a president may
be elected any number of times but not for two consecu-
twve periods. The party system having reduced the
significance of the actual formal presidential election, the
four months that elapse between November and March
nr the eve of a new presidential period are practically no
man’s government, particularly if the new choice belongs
to the party which for the time being is out of office.
Men who take congenially to association with party
bosses and their methods, and those who are safe and
tactically switable rather than brilhant have been nor-
mally chosen as presidential candidates To some extent
this 1s a weakness of all representative democracy, but
f the road to the chief magistracy hes through the open
forum of a legislature, the chances of securing the best
available talent are appreciably improved Till now, as
noted above, the federal executive in America has
secured stability, and to a lesser yet considerable extent,
efficiency in admimstratign, and 1n any case 1t has fostered
progress It 1s more than one can sav, whether, in the
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future when Amcrica 1s linked with the rest of the world,
the same orgamzation of the executive can be expected
to yweld equally satisfactory results.

THE GERMAN EXECUTIVE

A unique feature of the constitution of the German
Reich 1s that 1t offers to the pcople of other countries
the opportunity of joining the German

Summary federation by a law of the Reich State

:’:hi‘:::"’ authonity 1s exercised i the affarrs of the
provisions Reich through the institutions of the

Reich on the basis of the constitution of
the Reich, and in state affairs by the mstitutions of the
states on the basis of the constitutions of the states
The laws of the Reich are carried into execution by the
state authorities, unless these laws decree otherwise
The Government of the Reich excreises control mn those
aftairs 1in which the Reich has legislative power The
Reich has exclusne legislative power as regards foreign
rclations, colomial affairs, regulation of citizenship,
nulitary organization, monctary system, customs, posts
and telegraphs As regards the following subjects the
Reich exercises authority concurrently with the states -
civil rights, penal law, judicial procedure, passports, poor
relief, the press, associations and assemblies, health and
social services, lahour laws, vocational representative
bodies, law of expropriation, formation of companies,
commerce, weights and measures, banks, paper money,
exchange, industry and mining, msurance, nawvigation,
coastal fisheries, railways, airways and motor traffic,
national and military roads, theatres and cinemas
Where there 1s need for the issue of uniform regula-
tions, the Reich has leg slative power as regards samitary
admimistration and the maintenance of public order and
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security. The Reich may lay down fundamental prin-
ciples 1n respect of religious associations, education,
public services, land laws and taxation in spccial cases.
In so far as the laws of the Reich are carried into exe-
cution by state admimistrations, the Government of the
Reich may 1ssue general instructions for the guidance of
local authorities Officials entrusted with the direct
administration of the Reich in the various states must,
as a rule, be citizens of the state 1n question

The President of the Reich 1s elected by the whole
German people Everv German who has completed his
or her thirty-fifth year is eligible for election as Presi-
dent Details are determmed by the law of the Reich
These lay down that an absolute majority of votes at the
first ballot, and a plurality at the second, if held, is
required to elect In case of a tie at the second ballot
the decision goes by lot The President when entering
upon his office takes the following oath before the Reichs-
tag —‘I swear to dedicate my powers to the welfare
of the German people, to augment their prosperity, to
guard them from injury, to mamtain the constitution and
the laws of the Reich, to fulfil my duties conscientiously,
and to do justice to every man' The President holds
office for seven years, re-election being permissible. The
Prosident may, upon the motion of the Reichstag, be
removed from office before the expiration of his term by
the vote of the people The resolution of the Reichstag
in this connexion 15 required to be carried by a three-
fourths’ majority of votes Upon the adoption of such a
resolution, the President ceases to exercise his authority
If the people refuse to endorse the resolution of the
Reichstag, the favourable vote amounts to a re-election
of the President, for a new term of seven years, and the
Rerchstag is thercupon dissolved Penal proceedings
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may not be taken agamnst the President without the
consent of the Reichstag. The President may not, at
the same time, be a member of the Reichstag  The Pre-
sident Tepresents the Reich in mternational relations
He concludes alhances and other treaties with foreign
powers in the name of the Reich, and accredits and re-
cetves ambassadors The declaration of war and the
conclusion of peace are dependent upon the passing of a
law of the Reich Alhances and treaties with foreign
states which refer to matters sn which the Reich has
legislative power require the consent of the Reichstag.
Where no other arrangement is made by law, the Presi-
dent makes the appomtments of officers and dismisses
them, though he may delegate his authority in this
behalf to some other body The President has supreme
command over the armed forces of the Reich. In the
event of a stale not fulfiling the duties imposed upon
it by the constitution or the laws of the Reich, the
President of the Reiwch may make use of the armed
forces to compel 1t to do so \Where public security and
order are seriously disturbed or endangered, the President
may take the necessary measures for their restoration,
intervening 1n case of need with the help of armed forces.
For this purpose he 1s pernutted, for the time beng, to
abrogate either partially or wholly the fundamental
rights of personal Iberty, inviolability of residence,
sccrecy of private communication, freedom of expression
of opinion, peaceful assembly, free association, and
security of property Any such extraordinary measures of
armed intervention or abrogation of fundamental rights
must be immediately laid before the Reichstag, and if that
body disapproves of them they must be annulled. In
cases of emergency state governments also are
empowered to take extraordinarv action as indicated
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above, but such measures have to be abrogated on
demand cither of the President or the Reichstag The
President exercises the night of pardon The grant of
amnesty by the Reich requires to be effected by a law
of the Reich

All orders and decrees of the President, including
those relating to the armed forces, require for therr
validity the counter--ignature of the Chancellor, or the
competent mumister of the Reich. The counter-signature
cntails the undertaking of responstbility In case of dis-
ability of thc President, he 1s represented 1n the first
instance by the Chancellor of the Reich, and if the dis-
abilty 1s of a continuing character, his representative 1s
appointed by a law of the Reich The Government of the
Reich consists of the Chancellor of the Reich and the
ministers  The President appoints and dismisses the
Chancellor, and on the latter’'s recommendation,
the mimsters  The Chancellor and mimsters require the
confidence of the Reichstag, and must resign on the con-
fidence of the house being withdrawn by a specific reso-
lution  The Chancellor presides over the business
of the government and conducts 1t according to rules
framed by the government and approved of by the Pre-
sident The Chancellor determines the main lines of
policy and for that he 1s responsible to the Reichstag
Within the hmits of the general policy so fixed, the
munisters are free to admunister their departments
according to their own judgment, for which they are
indnvidually  responsible to the Reichstag Al matters
in which the government is collectively responsible, and
matters affecting more than one department, must be
submitted to the government for decision The decisions
of the government aie arrived at by a majority of votes,
the presiding officer having a casting vote in case of a tie
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The President of the Reich, the Chancellor and the min-
sters may bec arraigned before the Supreme Court for
culpable violation of a law or of the constitution The
motion Tor arraignment must be signed by at least one
hundred members and the motion must be carried by the
majority necessary to pass a consfitutional amendment,
that 1s by two-thirds of the votes

It 1s the duty of the Government of the Reich to assume
ownership of the railways serving for general traffic, and
to manage them on a umiform traffic basis  The Govern-
ment of the Reich with the consent of the Reichsrat,
1ssues orders for regulating the construction, manage-
ment and working of the raillways With the consent
of the Reichsrat the government may delegate these
powers to a competent mimister The counstitution goes
into many dctails about the management of railways and
waterways, and secures for the Reichsrat special
authority in this matter

The first outstanding feature of the German federal
executive 1s 1its pecular relation with the states, or
Lander, as they are called At the Weimar
Assembly 1t was specifically asserted that
the new constitution was to be a federal
and not a umtary statc It 1s on this account that
executive authority in the central and state spheres is
exercised according to their respective constitutions But
the very first article of the constitution speaks of the
sovereignty as emanating from the people as a whole, and
this enunciation of the common source of sovereignty,
coupled with the very extensive powers of legislation and
supervision vested in the central government, has created
in some minds the impression that the Republican Ger-
man constitution is umitary  As a.matter of fact, if it is
remembered that the characteristir mark of a federation

The
President
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i1s not a duality of sovereignty,—indeed, there can be no
such thing in any state,—but a duality of governmental
organization, the German constitution presents a very
typical example of federal structure. In the administra-
tion of subjects that are placed exclusively under the
control of the states, the central government exercises
very little authority By far the most important field
of admunistration, however, is common both to central
and state governments Heremn the central legislature
passes the necessary laws, and leaves their admimstration
i the hands of the officials of the state governments,
who are supervised in these respects by the central
administration  Subjects that are exclusively central
are also administered by state agency unless other-
wise provided for. This practice opens out a num-
ber of opportumties for the central government to
regulate state admstration But in such central sub-
jects, that 1s, those which are to be administered by state
governments on behalf of the Reich, the necessary re-
gulations have to be approved by the Rerchsrat, the
‘federal’ house It 1s noteworthy that a general power
of interfering for the purpose of restoration of order
and sccurity 1s vested in the President, which has
many possibibties of being utiized for intervention
The 1influence of the prevailing unrest at the time
when the constitution was framed 1s reflected 1n
thesec clauses It 1s also a remarkable feature of the
orgamzation of the federal executive 1n Germany that m
the control and management of the railways, the consti-
tution has specially Jaid down restrictions on the policy of
1ailway authorities, and has vested special powers 1n these
matters in the hands of the Reichsrat, the ‘federal’ house
of the central legislasure This is doubtless due to the
fact that the raillways are a concern in which all the
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slates are vitally interested, and moreover, many of the
railways before their transfer to the central authority were
state pro'Pertles

It 1s difficult to understand the motive of the framers
of the German constitution in creating a presidentship,
which 1s popular in the sense of being
directly elected, but which 1s parliament-
ary in the sensc of being responsible to the
legislature. The German President’s title
to office and authority 1s as strong as that of any office
in a democracy. But the extent of his constitutional
authority, apart from mere political influence, is very
Lhmited. Every act of the President requires to be
countersigned by a responsible minister or the Chancellor,
who hold their offices by the confidence of the Reichstag
It 1s irrelevant to a discussion of the essential position
of the German President that Presidents Ebert and Hin-
denburg have by their own dominant, patriotic and con-
stitutional personahiies managed to keep a strong and
continuous influence 1n regulating authority. The
strength of a system 1s tried when a normal, not an
extraordinary incumbent, comes to work it The ex-
ample of the United States 1s very significant in this
respect The personality and example of the first
American President had led to the introduction of a
number of provisions and practices 1 the constitu~
tional working of that country which have proved highly
mconventent 1n later times  The function of the German
President 1in the present constitution 1s to provide stabi-
lity, and that the present occupant provides mn a
marvellously efficient fashion It must also be admutted
that in the Germany of today the eclements of instability
are so numerous that the stability represented by the
position of the President 1s a great political and

His consti-
tutional
position
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constitutional asset But his complete lack of constitu-
tional power detracts from the President’s usefulness
As the abnormal and the restless period of Germany
comes to an end 1t will be reahzed that the head of the
executive will be needed for many other purposes than
mcre stabihity  Particularly, in a federal constitution,
where the matters coming up before government affect
different states differently, and in a country where the
number of parties 1s large, ordinary parhamentary exe-
cutive 15 likely to be very weak This can be constitu-
tionally remedied by empowering the President under
certam circumstances to act on his own initiative, secure
m the support of the people, even against the legislature
If the people’s constitutional choice 15 unable to save the
country from a weak and vacillating parliamentary exe-
cutive, an unauthorized dictatorship—as that of the
Nazis—s bound to be attempted If there were any
chances of a bi-party system developing in Germany the
evils of the situation would be minimised As 1t 1s, the
one man who represents the unmity and popular support
of the state 1s constitutionally the least powerful
authority One of the directions in which the German
constitution may be expected to change 1s that of in-
creasing the power of the President Faihing this, a
less direct and elaborate system of electing the President,
as in France, may be suitable In any event the experi-
ment of providing a parhamentary executive for a federal
republic as that of Germany, must still be considered as
being on trial, and only a born optimist can predict a
sure success for the same

The constitutional position of the mnisters is equally
undefined and unsatisfactory The Chancellor, as noted
above, 1s appointed By the President, who also appoints
the mimisters, only after thevy have heen dnly recom-
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mended by the Chancellor This constitutional provi-
sion 1s m keeping with pailiamentary practice in all
countries, but the legal dependence of
the munisters on the will of the Chancellor
divides the allegiance of the ministers between the Pre-
sident—who technically appoints and dismisses them and
often attends and presides at the meetings of the Cabinet,
—the Chancellor who 1s their real leader and patron, and
the Reichstag during whose pleasure the Chancellor and
ministers hold office  The position is further complicated
by the fact that 1t 1s not legally necessary that either
the Chancellor or the ministers should be members of
the legislature Thus responsibility to the Reichstag 1s
constitutionally provided for without at the same time
constitutionally requiring that the mimsters should be
members of that body, as for instance is secured in the
Australian constitution, not to mention the example of
the mimsters mn the Indian provinces. Whether the
German mnisters are collectively responsible or are
severally so is also a disputed pomnt. The constitution
recognizes a distinction between general policy and
departmental administration, and makes the Chancellor
responsible for the former and the individual mimsters
for the latter It has even provided for ordinary legisla-
tion by prescribing the lists of subjects which must be
discussed at a cabinet meeting and decided by a majority
of votes, thus leaving the rest of the subjects by impl-
cation to the individual ministers and depriving the
Chancellor, except in matters of policy, of the right ot
veto, which all prime ministers in a parhamentary govern-
ment ought to possess in their cabinets In practice, by
stretching the connotation of the term ‘policy’, or by
exercising lis personal and offictal influence on his
colleagues, the Chancellor may get out of the difficulty

The Ministers



150 FEDERATIONS

But this 1s assuredly a weakness in the German consti-
tution A distinction between matters of policy and
matters of routine administration 1s entirely out of accord
with the composition of a parliamentary executive, which
ought to be composed of political leaders with a common
programme. The attempt to graft the Swiss notion of
administrative responsibility and collegiate executive on
the framework of a parhamentary ministry 1s as unnaturat
as that to associate a dircctly elected President with a
parhiamentary executive i a federal form. The organiza-
tion of the German federal executive appears to a student
ol comparative politics as being particularly grotesque,
being based on an attempt to reconcile divergent prin-
ciples of administration, the presidential and the parha-
mentary forms, and further on the insistence on intro-
ducing a parhamentary form 1n a federal constitution It
will be remembered that when the crisis of the Great
War brought the German constitution mto the melting-
pot, the political reformers had set their heart on intro-
ducing parhamentarv government in the Reich, and
perhaps under the leadership of a strong and traditional
monarchy the reform would have been a success But
a republic, a federation and a responsible government
having becn introduced by one and the same constitu-
tional measure, an nevitable incompatibility has resulted
The Germans’ gift for orderly progress and discipline,
which has brought them out of many a grave situation,
has helped to minimize these constitutional difficulties
That the constitution 1s imperfect in many respects must,
bowever, be recogmized and steps taken to simplfy 1t
Contrary to the expectations of the framers of the con-
stitution, the President has to take an active part n
organizing a government from different sections of the
various parties, whose number is a laree one. With a
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view to secure the support of a sufficiently influential
coalition the number of ministerial posts has to be varied
so as to make room for enough aspirants  The relatively
passive dttitude of the German munistries, who rarely
take any bold imtiative 1n support of a set programme
of reform, and who almost invariably resign before an
mmpending storm actually culminates 1n a vote of censure,
1s to be explained by the essentially weak and involved
organization of the federal executive

CaNabpa

The British North America Act, 1867, which 1s the chief
consuitutional instrument of Canada, provides for the
federal executive i1n the following way.

Summary The executive authority of and over Canada
of consti- 15 declared to be vested 1in the Bnitish
tutional

provisions Crown and 1s exercised by the royal repre-

sentatine m Canada for the time bemng
There shall be a Council to aid and advise in the Govern-
ment of Canada, to be styled the King’s Privy Council
in Canada; and persons who are to be members of that
Council shall be from time to time chosen and summoned
by the Governor-General and sworn in as Privy Coun-
cillors, and members thereof may be from time to time
removed by the Governor-General All powers in relation
to Canada as a whole, which formerly were exercised by
any of the provincial authorities, are now declared to
vest 1n the executive government of Canada  All powers
vesting in the Governor-General-in-Council, are to be
construed as referring to the Governor-General acting
with the advice of the King’s Privy Council for Canada
It 1s lawful for the Crown to aushorize the Governor-
General of Canada to appoint his deputies in the various
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provinces and to regulate theiwr functions from time to
time, but such an appomtment shall not affect the exer-
cise by the Governor-General himself of any power,
authority or function The supreme command of the
armed forces continues to be vested in the Crown The
seat of the Government of Canada until the Crown other-
wise directs shall be at Ottawa

The scope of Dominion administration in all depart-
ments 1s exteasive over the whole field which 1s not
specifically set apart for the provincial governments The
legislative powers of the provinces are enumerated and
contain the following main topics amendment of pro-
vincial constitutions excepting the office of the Lieu-
tenant-Governor ; direct taxation, borrowing on the credit
of the province, provincial services; public lands and
forests, prisons, hospitals and asylums, municipal insti-
tuttons, shops and licenses, local works including rail-
ways, steamways, telegraphs, etc.; incorporation of com-
panies with provincial objects, solemnization of marriage,
property and civil rights in the province; administration
of justrce, and ‘generally all matters of a merely local
or private nature in the provinces’. Education also 15 a
provincial subject, but certain fundamental rules such as
those regarding nights of denominational schools, are
made by the Dom nion Government and have to be ob-
served by provincial authorities Agriculture and immi-
graticn are subjects in which the provincial governments
act and legislate, but their action has legal validity only
in so far as it does not contravene the action of the
Dominion Government, which also has control over these
departments  As all the residuary powers vest in the
Dominmon Government, a separate list of Dominion sub-
jects 1s attached only as a descriptive and not an exclu-
sive one  Public debt; regulation of trade and commerce ;
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taxation by any mode, posts, census and statistics, de-
tence; dominion services; navigation, shipping and
bghthouses, quarantine, fisheries, currency and banking
including savings banks, weights and measures, nego-
tiable instruments, bankruptcy, patents and copynght;
Indians; naturahzation, marrnage and divorce, criminal
law, excludmg constitution of courts, but mcludmg cri-
minal procedure, these are the more mmportant of the
central subjects.

As the Dominion cxecutive 1s based avowedly on the
British model of responsible parliamentary government
there aie few special features to be noted
concerning the federal executive 1n Canada.
From the federal standpoint, however, it
might be observed that the appointments of Lieutenant-
Governors of the various provinces which are vested n
the Domunion Government, and which are outside the
scope of the constitution-amending competency of the
provincial legislatures, create an accession of authority
to the central government over the provincial which has
shocked many constitutional purists Some have even
doubted the propriety of calling the Canadian constitu-
tion a federal one In practice, the Dominion Govern-
ment in making the appomntment of a Lieutenant-Gover-
nor 1s as much guded by local opmnion as His Majesty
is 1n making the appomntments of the Governor-General
of Canada and the Governors of Australian states In
their capacities as the representatives of the King, also,
there is little differcnce between the Governor-General,
the Governors and thc Licutenant-Governors  As, how-
ever, a dual system of government 1s provided by the
constitution to meet the separate needs of central and
provincial adminmistration, the objections to the federa-
lity of the Canadian constitution are unsound That the

British
model
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residuary powers remamn with the Dominion Government
1s due, 1n the case of Ontario and Quebec, to the histori-
cal reason of these provinces having been under a
common government before the introduction of federa-
lism, and in the case of the other provinces to the need
of umformity, and strong central government. In cer-
tain subjects, such as agriculture and immgration, 1n
which both the Dominion and central governments have
concurrent jurisdiction, federal laws prevail over provin-
cial ones, in certain other matters ke education, which
are provincial in entirety, some fundamental requirements,
like the rights of denominational schools, are laid down
by the central legislature, and the Dominion executive
naturally interferes to secure effect for Dominion policy
in these matters The Dominion Government 1s vested,
also for historical reasons, with the nght of vetoing
provincial legislation, thus increasing the centralizing
bias of the constitution. In fact the Dominion Govern-
ment has never been known to disallow a provincial Act
except on grounds of gross unconstitutionality

The nature of the federal executive 1s so closely British
that 1t 15 no wonder that such evils as the spoils system,
partisan executive, disharmony between

Dominant
posttion executive and legislature are almost entire-
of the ly lacking in Canada In the Canadian
central constitution the experiment of having a
government

responsible executive coupled with a fede-
ral form was tried for the first time in the history of
federalism Thanks to the close association with Britain
and British ideas this form has till now proved a fair
success That the activity of the Dominion Government
since 1ts inception has been mostly in the field of material
devclopment 1in whieh all provinces have shared alike
mav also account for part of this success So great was
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the insistence of Sir James Macdonald that the Canadian
constitution shouid be based on the British that a Cana-
dian Priyy Council of the British Crown was specially
created to complete the analogy with the Umted King-
dom It 1s curious that the Constitutional Act lays
down that the powers of the Governor-General will be
exercised with the advice of the minsters, but does not
specify that these ministers must be members of the legis-
lature or responsible to 1t This 1s secured by a practice
dating practically from the tume of the mmauguration of
the federal constitution Certain evil features associated
with the working of the American government, such as
the wihating influence of moneyed interests, have latterly
cmerged in Canada

AUSTRALIA

The executive power of the Commonwealth 1s vested 1n
the British sovereign and 1s exercisable by the Governor-
General as the Crown’s representative,

stummmtliy and extends to the execution and mainte-
nsti.

:“n::m nance of the constitution and of the laws
provisions of the Commonwealth The Common-

wealth Act lays down that there shall be
a Federal Executive Council to adwvise the Governor-
General 1n the government of the Commonwealth,
and the members of the Council shall be chosen and
summoned by the Goiernor-General and sworn as
executive councillors, and shall hold office during his
pleasure. The Governor-General may appoint officers to
admimister such departments of state as the Goveinor-
Gencral-in-Council may establish  Such officers  shall
hold office during the pleasure of the Governor-General
Thev <hall he members of the Federal Executive Council,
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and shall be the Crown’s muinisters of state for the Com-
monwealth  After the first general election, no mimster
of state shall hold office for a longer period than three
months unless he 1s or becomes a member of parliament
Until the Parhament otherwise provides, the muusters
of state shall not exceed seven in number, and shall hold
such offices as the Parlament prescribes, or in the
absence of provision, as the Governor-General directs.
There shall be payable to the Crown, out of the consoli-
dated revenuc fund of the Commonwealth, for the salaries
of the minmisters of state, an annual sum which, until the
Parhament otherwise provides, shall not exceed twelve
thousand pounds a year. The appomtment and removal
of all other officers of the executive government shall,
unti] the Parhament otherwise provides, be vested in the
Governor-General-in-Council, unless the appointment 1s
delegated by the Governor-General-in-Council or by law
to some other authority. The command of the armed
forces 1s vested in the Governor-General The following
departments are transferred by states to the Common-
wealth posts, telegraphs and telephones; naval and
muhtary defence; hghthouses, hghtships, etc , quaran-
tine, and customs

The government of the Australian Commonwealth, like
that of Canada 1s based on the British model, and 1s
responsible parliamentary government in
practicc. But there are a few special
fecatures of the Australian executive
which demand notice There s no Privy Counail
specially created for Australia, and the executive is styled
a plain ‘Executive Council’ There 1s no specific provi-
ston as mn the Canadian constitution that the authornty
of the Governor-Gengral 1s to be exercised by and with
tl.e advice of ministers But the law lays down that

Special
features
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munisters must, at the tume of their appointment, be, or
must within thiee months of their appomtment manage
to be, m.emberﬁ ol the legislature As i the Canadian
constitution, responsible government 1s not provided
specifically by the consutution But the Commonwealth
Act makes the salary of the ministers dependent on the
will of the legislature

The practice of responsible government in Austraha 1s,
of course, the same as in Canada, hoth being uader the
direct and indirect influence of British
cnample and tradition  But the close asso-
citation of the Australian Labour Party with
the Trade Union movement has introduced the influence
of party caucus in Austrahan public Iife from which
British public hife is substantially immune From the
standpomnt of unity and independence of admimistration
this 1s not a very encourag ng sign The experience
of many countries proves that the recogmtion by the
Government of any allegiance, open or secret, narrower
than that owed to the nation as a whole makes for
partisan government, which leads to political unrest and
eventually to social upheavals There 1s a general dis-
satisfaction with the working of the exccutive government
m Australia Not only 1s there a general demand that
the scope of federal action should be further widened,
but the Labour Party aims at substituting elective for
responsible minmistries.

Party
caucus



CHAPTER VI
FEDERAL LEGISLATURE

IN all modern constitutions the utmost importance is
attached to the legislature This 1s due to the evergrow-

Equality ing scope of legislative activity, and the
and conferment on the legislature of a number
commra of functions concerning supervision and
aatienakty control over the executive Thus the

formulation of the will of the state and the guarantee of
its effictent execution depend on the free and informed
action of the legislature The peculiar significance that
attaches to the orgamzation and functions of the -legis-
lature 1n a federation 1s due to the important position
held by the states in 1ts constitution It 1s, indeed, a
trmism that 1 a federal constitution the people
have a dual citizenship and that in theirr relation
to the federal government the whole population must
have a umform status A number of topics that attract
the attention of the central legislature concern the
collective well-bemng of the states so vitally, that it 1s felt
to be what mere justice and efficiency demand, that a place
should be found for the unity and equality of the states
as also for the national citizenship of the people The
actual orgamzations of the federal legislature differ as to
the ways by which this requirement 1s secured, as also
the extent to which the principle underlying it 1s honoured
TFederal legislatures also differ in their relations to the
executive and the extent of theirr non-legislative func-
tions. A comrparisons of all these particulars 1s calculated
to throw much useful light on the working of federal
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legislatures, and on their influence on the government of
federal states

SWITZERLAND

The constitutional provisions bearing on the organiza-
tion, functions and working of the Swiss legislature may

Summary be summarized as follows. Subject to the
of consti- rights reserved to the people and to the
tutional cantons the supreme power of the Con-
provisions

federation is exerctsed by the Federal
Assembly, composed of two chambers, namely, the
National Council and the Council of States. The National
Council 1s composed of deputies elected by the Swiss
people in the proportion of one member to cach 22,000
of the population, fractions greater than 11,000 entithng
a state to one more member Each canton, and in the
divided cantons each half canton, elects at least onc
deputy Elections to the National Council are direct,
and are conducted on the principle of proportional repre-
sentation. Other details are settled by legislation.
Every Swiss citizen who has completed the age of twenty
years, and who 1s not excluded from the rights of active
citizenship by the laws of the canton n which he s
domicled, has the right to take part in elections and
pollngs  Every lay citizen enfitled to vote 1s also eli-
gible for membership of the National Council The
National Council 15 elected at the end of every four years
Members of the Council of States, the other chamber 1in
the legislature, of the Federal Council, or other officers
appointed by that Council are inehgible to be members
of the National Council. The National Council selects
a chairman and a vice-chairman from amongst its mem-
bers for each ordinary and extradrdinary session A
member who has heen chairman at ane <eeqion e nnot he
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either chairman or vice-chawrman 1n the next ordinary
session The same member cannot be vice-chairman in
two consccutive sessions. In case of an equahty.of votes,
the chairman has a casting vote, n elections he votes 1n
the same way as other members. An allowance 1s paid
to the members of the National Council. The Council
of States 1s composed of forty-four deputies from the
cantons. Each canton appomts two deputies and each
half canton one deputy Members of the National
Council and of the Federal Council cannot be members
ol the Council of States The arrangements for the
election of chairman and vice-chairman are the same as
i the National Council, with the exception that in the
tormer, deputies from one and the same canton cannot
be either chairmen or vice-chairmen for two consecutive
scssions  The voting competence of the chairman of the
States Council and the allowances paid to members are
the same as in the case of the popular house
The Assembly deliberates on all matters placed within
the competence of the Confederation and not specifically
assigned to any other federal authonty
tl:n ';“';':de‘:'nl In particular the Assembly will provide for
Assembly the clection of federal authorities, namely
the Federal Council, the Federal Tribunal,
the Chancellor, and the Commander-in-Chief of the
federal army, allances and treaties with foreign states,
agreements between cantons on an appeal from the
Federal Council or from a canton, external safety,
ncutrality, peace and war, guarantee of cantonal con-
stitutions and territory; internal order, amnesties,
federal armv, appeals from the decisions of the Federal
Counall 1 admmistrative disputes, and conflicts
of jurisdictton Both councils meet once a year m
ordinarv session on a day fixed by standing orders.
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Extiaordinary mectings are summoncd by the Federal
Council, or on the request of one-fourth of the members,
or of five cantons I'he attendance of an absolute
majority of the total number of 1ts members 15 necessary
tor the valid transaction of busiess wmn either councu.
Questions are decided by an absolute majority of those
who take part m voting. The assent of both houses is
necessary for the passing of fedeial laws and decrces.
Federal laws are submutted for acceptance or rejection
by the people if a demand be made by 30,000 active
citizens or by eight cantons Federal decrees which are
of general effect and are not urgent are also required to
be lhikewise subnutted on demand. International treaties
concluded for an indeterminate period or for more than
fifteen years must also be submitted for acceptance or
rejection by the people on demand of 30,000 active citizens
or eight cantons. Federal legislation shall determune the
forms and susgensory intervals to be observed 1n popular
votings Members of both councils vote without any
binding 1nstructions from their constituents The two
councils mect separately For clections to federal offices,
for cxercising the nght of pardon, and for deciding con-
ficts of jurisdiction, the two chambers meet in joint
<session under the presidency of the chairman of the~
Natronal Council. Decisions at joint sessions are arrived
at by a majority of members of both houses. Both the
chambers and all their members have equal rights of
mitiating legislation and amendments The cantons also
may ecxercise by corre~pondence the right to suggest
legislative changes. Meetings of the legislature are
normally public German, French and Italan are re-
cognized by the constitution as official languages. The
responsibility of federal officers-for their conduct in
office 1s regulated by federal legislation.
6



162 FEDERATIONS

These fundamental provisions regarding the organiza-
tion and working of the federal legislature have been
supplemented and elaborated i many

Constitu- respects by federal legislation “It wall
tion of the be observed tl ! t 1 ¢
leguslature 2 obscerved that the constitution does no

fix the number of members of the National
Counail, but lays down a proportion between the total
population of the federal territoty and the membership in
the popular house  Accordingly, with the stcady increase
in population, the number of members of the National
Council has gone on increasing and now stands at 187,
there being one representatne mn the lower chamber for
every 22,000 of population The mmmmum of one mem-
ber for every canton 1s, however, guaranteed. The
cantons have been laid out by federal law into more than
fifty constituenciecs Most of these arc multiple consti-
tuencies and the system of electing representatives on
the general ticket prevails, each member having as many
choices as there are seats to be filled By a constitutional
amendment passed on a popular imtiative in 1918, the
method of proportional representation has been intro-
duced In clections an absolute majority of wvotes 1
mnsisted upon  the first ballot, but if no such majority 1s
available then, a fresh ballot 1s ordered at which a mere
plurality sufficcs These practices would normally put a
premwum on a multiplicity of parties, but the relative
simplicity of the Swiss public life has so far prevented
the opcration of these tendencies  With the growing
complexity of social organization in Switzerland, parti-
cularly in the industrialized and urban parts, it remains to
be scen whether ihese electoral methods are compatible
with the necessary balance of parties i the Federal
Assembly  Elections for the National Council are held
in the whole country on oune and the same dav, usually orr
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the last Sunday in October The place of polling 1s very
often a church .As membership 1s determined on the
basis of population, such populous cantons as Berne and
Zurich have a preponderance 1n  the popular house
Berne, at present, has thirty-one members and Zurich
twenty-cight, whereas Uri, Unterwalden and Schwyz have
only one, two and thrce rcpresentatives respectively.
Fourteen out of the twenty-two cantons have less than
cight representatives  The proportion of the enfran-
chised part to the total population 1s only twenty-four
per cent, as women are not entitled to vote. All voters
except clergymen are eligible for election. In theory this
disqualification applics both to Catholic and Protestant
clergymen, but as the latter can resign orders when
necessary and take them on again, the disqualfication 1s
really eflective only in the case of Cathohc clergymen
‘This conspicuous discrimination 1s, of course, due
to the passions and jealousies raised at the time
of the rcehgious cvil war and the defection of the
Sonderbund.

To transact valid business, the attendance of a majority
of members 1s necessary The Council elects its own
chairman and vice-chairman for each
session, and the same person cannot be
elected either chairman or vice-chairman

Legslative
procedure

for two consecutive sessions In all, there are four
sessions 1n a year, two long ones, in June and December
lasting over a month at a time, and two shorter ones,
in March and September If the provision disallowing
election of the same person to chairmanship or vice-
chairrmanship at two consecutive sessions were to be
closely followed, a good dgal of inconvenience
and discontinmity would assuredly  result Hence
by a legal ficion the four sessions held in
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chamber There were, no doubt, the usual arguments
m favour of a revising upper house The Council of
States » thus mainly based on the principles of equality
between states and the integrity of the separate state-
hfe. Each canton, large as well as small, sends two
representatives to the Council; and what 1s more, every
canton decides for itself the conditions under which its
representatives i the federal legislative house will be
chosen Seven of the cantons leave their own legisla-
tures free to select the cantonal representatives in the
Council of States. In the rest of the cantons popular
elections for the choice of the two members are held.
The period for which these members are elected varies
from canton to canton, being anything between one and
four years The members of the Council of States,
unlike those of the National Council, are paid by their
respective cantons, who also settle the scale of remunera-
tion  Once a person 15 clected to the Council of States,
he 1s frec to vote as he hkes and 1s not in any way
under the instiuctions of his constituents. In one sense,
it will be observed from this description, the Swiss
Council of States 15 cven more federal than the
American Senate, as besides honouring the principle
of equality of rcpresentation like the latter, the
Swiss upper house leaves the selectton of members
to be regulated by the laws of the constituent states
Though the composition of the Swiss Council of States
is thus distinctly more in keeping with the federal idea
than that of the Scnatc in America, whose composition
1s now regulated by the federal constitution, the actual
mfluence wielded by the former stands no comparison
with the dominant posttion held by the latter The
powers of the Sfiss upper house cven legally are no
more than concurrent with those of the popular house,
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excepting the imtial disposal of money bills which is
reserved to the latter In practice, however, the influence
exercised on state policy and legislation by the Swiss
Council of States 1s shight as compared with that of the
other house. It 1s, indced, true that the Swiss Council
of States 1s not altogether a cipher n federal legislation
as the Canadian or, to a lesser extent, the Austrahan
Senates appear to be, but there 1s no doubt that the
superior position held by the American Senate 1s peculiar
among federal upper houses, if not among 2all the upper
chambers of the world As the basis of clection to the
Council of States 1s the same as that of the National
Council 1n most of the states, and further as the more
cnergetic, able and ambitious pohiticians tend to be drawn
by the National Council, the position of the Council of
States has become not a little anomalous. Particularly
tn view of the fact that the cantons are protected against
constitutional changes by the compulsory referendum,
which can be passed by a majority of states in addition
to a national majority, this anomaly would appear to be
all the greater But the political equahty claimed by
constituent states under a federal constitution contrasts
so markedly with the physical inequality of Swiss cantons,
that 1t 1s not to be ewpected that the smaller states in
Switzerland will ever agree to the abolition of the upper
house, which serves as the emblem of inter-state equalty,
if as nothing more. The chairman and the vice-chair-
man of the Council of States, hike those of the National
Council, are required to be elected afresh for every ses-
sion, and the same persons cannot be elected for two
consecutive periods In thz case of the States Council,
it 1s further laid down that the chairman or vice-chairman
for two successive sesslons must not be elected from one
and the same canton An absolute majority of members



FEDERAL LEGISLATURE 167

constitutes a quorum, as in the case of the National

Council.
There are some features of the working of the federal
legislature taken as a whole, cailed the Federal Assembly,
which deserve notice. The cantonal gov-

;::eral ernments are empowered to suggest new
Assembly legislative mecasures to the federal legisla-

turc by correspondence. This provision
has been imitated to a certain cxtent by the German
republican constitution under which a state may send a
special representative to explain its own view on a matter
pending before the Reichstag The Federal Assembly 1s
not a mere legislative body but a sovereign authority,
controling both the federal executive and the judiciary.
The plenitude of the authority of the Assembly 1s, how-
ever, Iimited by the fact that a large and important field
of legislative action 1s left free for the cantonal govern-
ments, and cven i federal matters the pcople at large
by taking recourse to a referendum and the mitiative are
actively exercising their check on the Federal Assembly.
It must be noted that the theory of separation of powers
which has been adopted by the American, and to a lesser
extent by the present German constitution finds no place
in the public law of Switzerland It 1s provided by the
constitution that the Federal Assembly acts collectively
for the elections to federal offices, such as the Federal
Council, the Federal Tribunal and the Commander-in-
Chief of federal forces, for the granting of pardons, and
for settling disputes of a constitutional character 1n
which federal or cantonal authorities are involved. At
such jomnt sessions the chairman of the National Council
presides, and a majority of the joint house decides the
questions coming before it. It s to be noted that no
provision is made bv the constitution for setthing points
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of disagreement between the two houses. The facts that
both houses are elected substantially on the same
franchise—all except seven cantons have their representa-
tives elected by popular vote—that the people can 1n
most cases nterfere by direct legislation, that the Council
of States has not attempted to thwart the wishes of the
popular house in important matters, and that the Swiss
possess 1n a very ample measure habits of businesslike
and smooth administration have combined to prevent a
deadlock In both the houses of the Swiss legislature a
peculiar mstitution known as the bureau prevails The
zﬁeau 1s composed of the chairman and vice-chairman
f the house and four tellers The duties of the bureau
are firstly, to help in counting votes in divisions and
generally 1n regulating the business of the house, and,
what 1s of the utmost importance, to nominate members
of committees which are not directly appomnted by the
house itself Persons holding federal offices cannot be-
come members of the federal legislature, but there 1s no
provision preventing officers of cantonal governments
from being members of the federal legislature There
are so very few material attractions in Swiss political Iife,
the supply of candidates 1s so small and the Swiss habit
of not withdrawing confidence once given 1s so strong
that members of both houses are usually chosen as long
as they offer themselves for election and do not make
themselves utterly objectionable to their constituents.
The initidtive and the referendum constitute two of the
most characieristic institutions 1n Switzerland  Their
\ prevalence also illustrates in a striking
Initiative ¥ashion that unity of ty which
and Re- f y sovereignty whic
ferendum é‘\:lStS under a divided governmental
oi"gamzat!on i a federal state. The
people of Switzerland in therr corporate capacitv are
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undoubtedly the custodians of supreme sovereignty in the
land, as all constitutional changes are at their mercy, to
propose, to dispense and to accept. If the cantonal con-
stitutions exist in their present particular shapes it 1s
because the sovereign people so wills Direct popular
control of legislation prospers in Switzerland as a native
plant In the threc forest cantons even the normal
method of legislation 1s to hold a popular assembly of all
the citizens In other states, where the area was too g
to admit of the direct rule of the people as a normal
method, all important measures legislative and otherwise
had to be referred to the pcople’s gathering and later on
to their votes In the orgamzatioh of the Confederation,
the first instance of the adoption of the practice of refer-
ring a proposal to the votes of the people was, curiously
cnough, supplied by Napoleon, who had a general popular
vote taken on the constitution for Switzerland as framed
in 1802  The consuitution of 1848 was hikewise referred
to the people before 1ts final adoption  The scope of the
idea of popular sovereignty and direct democracy under-
lving the referendum very soon widened so as to extend
to all legislative proposals and important actions of the
representative government Once the idea of direct
popular participation 1w legislative responsibilities of a
large state was [amiliarized, the proposal to empower the
people to suggest legislative action and thus assert thesr
authority 1n an affirmative way gamned wide support In
the cantonal constitutions where the traditions of direct
rule by the people were more recent, and where the feasi-
hility of such proposals was less open to doubt, the
mitiattve soon came {o be associated with the referen-
dum At present almost all the cantons have incorporat-
ed both thesc accompanunents of direct democracy on
a large scale In their constitutions There are many
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vanations of detail But for all Swiss cantons it can be
said that their citizens can prevent their representatives
from passing an act that the ‘sovereign people’ do not
like, and can compel the legislators to put on the statute
book a measure which the people desire, but which 1s
erither opposed by the legislature or 1s hightly treated by
it On purely theoretical grounds many objections are
often raised agamst the mnstitutions of the referendum
and the mmtiative It 1s feared that these methods will
weaken the sense of responsibility of the members of the
legislatare  In truth, the Swiss legislaturc 1s all the
more responsible and alert on account of the constantly
impending danger of being corrected by the people It 1s
also said that the pcople may cither prove too conser-
vative and block progress, or they may be misled by
des'gning politicians and radical leaders and thus render
the contents of the statute book highly insecure. The
cxperience of the Swiss cantons indicates that at least
i their case the good sense of the pcople has got the
better both of their alleged inertia and fickleness In
some cases the people have at first rejected proposals
of which they could understand very httle, but bemng
convinced of the utility of such measures they have later
on passed them of their own accord The adoption of
the electoral method of proportional representation by
popular mitiative after it had been defeated by referen-
dum more than once 1s an mnstance in point A healthy
sprit of conservatism with an openncss of mind to be
rationally convinced of new rcforms 1s a great asset to
democrauc communities, and where tlis exists the
mecthods of direct popular legislation may be expected,
under suitable modifications demanded by peculianties of

individual nations, to segure the highest ends of freedom,
security and progress
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So far as the fedeial organization of the Swiss Con-
federation 1s conceined, all changes in the constitution
requirc to be submutted for the vote of

Populare the people. Other legislative proposals,

li:lglts;:non resolutions and decrees, excepting such as
federation arc m the class of private bills or are

urgent, have likewisc to be submitted to
popular votz if thirty thousand voters or cight cantons
demand a reference to the people. The cantonal gov-
crnments do not usually act 1n concert and hence 1n fact
this optional referendum comes into operation at the re-
quest of thurty thousand voters From the day on which
a law or decrec 1s published, a period of threc months
1s set apart during which 1t 1s open to those who oppose
the measurc to collect signatures from thurty thousand
voters to a petition demanding a referendum to the peo-
ple Copics of all laws and decrces passed by the federal
authonities are sent to the cantonal governments who
have them published in the communes It 1s here that
thc agitation for opposttion commences i the form of
collecting signatures All signatures have got to be
attested by the Mayor of the commune On receipt of
the necessary number of signaturcs the Federal Council
within onc month of recerving a fully signed petition
arranges for a referendum. When a demand for a re-
ferendum comes from the cantons, 1t has to be communi-
cated to the Federal Council by the Cantonal Councils
concerned, though this action of the Cantonal Councils
1s always open to repudiation by the majority of the
voters of that canton The decision of a referendum
is mdicated by the attitude of the majority of voters in
the federation at large, and the majcnity of cantons as
separate voting umits There 1s po compulsory referen-
dum for other tham constitutional legislation 1n the
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federal government, nor 1s the mtiative provided for in
such matters. Fifty thousand voters can imtiate a pro-
posal for constitutional amendment If this proposal 1s a
specifically formulated amendment to the constidutional
strument, 1t 15 referred for the registration of the pop-
ular will hke any other proposal If, however, the
proposal mmtiated by the people or the cantons 1s only
a statement of the general principle of the desired amend-
ment, the Federal Council first proceeds to refer to the
people the previous question as to whether the ntroduc-
tion of such a principle 1n the constitution is called for
If the principle 1s approved by the people, the Federal
Council and the Federal Assembly prepare an claborate
amendment embodying the principle alrecady adopted by
the nation, and submut the result to the people's vote
The restriction of the people’s right of mmtiative in the
federal constitution to constitutional matters only has
had unexpected results Whenever the people desue a
particular legislative change, which they cannot get therr
legislature to adopt, their only course is to propose or
mitiate a consututional change embodying the substance
of their demand The consutution thus gets loaded with
many clauses that are in no sense fundamental to the
constitution of the state At present there 1s a move-
ment 1n Switzerland for introducing the compulsory re-
ferendum for all classes of legislation and to adopt a
popular imitiative on matters other than constitutional.
The Swiss people have so far utilized their democratic
nstitutions n such a reassuring fashion that there can
he little doubt that even this extension of direct legisla-
tion to cover the whole field of federal law will justify
itself by its results The growing complexity of Swiss
Ife must serve, howevc_r, though not as a deterrent, as a
warning. The political education of the Swiss in the art
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of democratic government 1s the most advanced The
social problem of mequality has not as yet arisen to any-
thing ke the same menacing extent as 15 the case n other
neighkouring countries  The people have shown them-
sclves as thrifty of public money as of theirr own, and
so long as these favourable conditions continue the re-
fcrendum and the mitiative may be expected to extend
and yicld encouraging results in the legislative organi-
zation of the federation, as they have already done in
cantonal constitutions

THE UNiTED STATES

All the legislative power of the federation shall be
vested in a Congress, which shall consist of a Senate
and a House of Representatives. The

i: n::;:? House of Representatives shall be com-
tutional posed of members chosen every sccond
provisions year by the people of the several states,

and tne electors mn each state shall have
the qualifications requisite for clectors of the most nu-
merous branch of the state legislature  Representatives
must be at least twenty-five years of age, and must have
been citizens of the Umted States for at least seven
years They must also be residents of the state from
which they are chosen Representatives shall be appor-
tioned among the several states according to their res-
pective numbers, counting the whole number of persons
in each state, excluding Indians not taxed But when
the right to vote at any election for the choice of clectors,
for the presidentship and vice-presidentship of the Union,
for Representatives, cxecutive and judicial officers of a
state, or for the members of the legislature thereof, is
denied to any of the inhabitants of such a state, being
twenty-one years of age and citiZens of the United States,
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or 1 any way abrnidged except for participation in re-
bellion or other crime, the basis of representation theremn
shall be reduced in the proportion which the number of
such citizens shall bear to the number of adult ciizens
Persons engaging themsclves i rebellion are disquahfied
as candidates for all lcgislative and other public offices
It 1s, however, open to the Congress by a majority of two-
thirds of votes to remove this disabiity  VWhen vacan-
ctes happen in the representation of any state, the exe-
cutive authority thercof shall i1ssue wrnts of clection to
fill such vacancits The House of Representatives shall
choose their Speaker and other officers, and shali havc
the sole power of impeachment

The Scnate of the Umted States shall be composed of
two Scnators from each state, clected by the people
thereof, for six years, and each Senator shall have onc
aotc  The electors in cach state shall have the qualifi-
cztions requistte for electors of the most numerous brancl
of the state legislature YWhen vacancies in the Senate
occur, the exccutive of the state concerned issues writs
ol election, but in the meanwhile temporary appomntments
may be made by the cxecutne if empowcred bv the
legislature to do so Senators must be at least thirts
years of age, and must have been citizens of the United
States for at least mine years and residing in the statc
from which they are chosen  The Vice-President of the
United States shall be the president of tha Senate, but
shall have no vote unless the Senators are equally divid-
ed \ll other office-bearers of the Senate, including the
substitute—pro tempore—president, arc chosen by the
Scnate itselt  The Senate shall have the sole power to try
impeachments. When situng for that purpose they shall
be on oath or aﬁirmatlo.n When the President of the
United States is tried the Chief Justice shall preside, and
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ro person shall be convicted without the concurrence of
two-thirds of th¢ members present  Judgment in cases
of impeachment shall not exceed removal from office,
and dlgquallﬁcatxon to hold any officc of honour, trust
or profit under the United States, but the person con-
victed shall be hable to turther action according to law.

The times, places and manner of holding elections for
Senators and Representatives shall be prescribed 1n each
state by the legislature thereof, but the Congress may
at any tume by law make or alter such regulations, cxcept
as to the places of choosing Senators. The Congress
shall assemble at lcast once 1n each year, and this meet-
ing shall be held on the first Monday in December,
unless the Congress has by law appointed another day,
Each house shall be the judge of the elections, returns
and qualifications of its members, and a majority of cach
shall constitute a quorum to do husmess, but a smaller
number may adjourn from day to day, and may be
authorized to compel the attendance of absent members
in such fashion and under such penalties as each house
may provide Each house may determine the rules of
1ts proceedings, punish i1ts members for disorderly be-
haviour, and with the concurrence of two-thirds of votes
expel a member Each housc shall kecep a journal of
ite proccedmgs, and from time to time shall publish the
same excepting such parts as in therr judgment may
require secrecy, and the yeas and nays of the members
of cither house on any question shall, at the desire of
one-fifth of those present, be entered on the journal.
Neither house during the session of the Congress, shall
without the consent of the other, adjourn for more than
threc days, nor to anv other place than that in which
the two houses shall be sitting, Members of both the
houses shall recertve a compensation for their services
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to be ascertamned by law and paid out of the treasury
of the United States They shall, in all-cases, except
treason, felony and breach of the peace, be privileged
from arrest during their attendance at the session and
travel from and to the same, and for any speech or de-
bate 1n either house they shall not be questioned n any
other place No person holding any office under the
United States shall be a member of either house during
his continuance in office, and no member of cither house
shall be appointed during his pertod of membership to
any office which was created, or the emoluments attached
to which were enhanced, during such period

All bills for raising revenues shall onginate i the
House of Representatines, but the Senate may proposc
or concur with amendments as on cther bills  Every
bill which shall have passed the two houses, before it
becomes law, shall be presented to the President of the
United States If he approve, he shall sign 1t, but if
not, he shall return 1t, with his objections, to that house
m which it onginated, who shail enter the objections
at large on their journals, and proceed to reconsider 1t
If, after such reconsideration, two-thirds of that house
shall agrce to pass the hill, 1t shall hc scent together
with the objcctions, to the other house, by which 1t shall
hkewise be considered, and if approved by two-thirds
of that house, 1t shail become law In all such cases the
votes of both houses shall be entered 1n the records If
any btli shall not be returned by the President within
ten days, Sundays excepted, after it shall have hcen
presented fo him, the same shall be law in Iike manner
as if he had signed 1t, unless the Congress by its adjourn-
ment prew.{nt s return, mn which case it shall not he
a law Ev‘:rv order, nesolution or vote to which the
concurrence \of both houses may be necessarv, except on
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a question of adjournment, shall be presented to the
President, and before the same shall take effect shall be
approved by him, or being disapproved by bim, shail

be repassed by two-thirds of the two houses
As the American Union 1s the most impressive example
of modern federahsm and as its example has widely,
almost universally, influenced the growth

c:‘:‘}f:s:‘:z“ of federal mnstitutions elsewhere, a study
(1] W
houses of its legislative organization has more

than ordinary importance As outlined 1n
the constitutional provisions summarized above, the Con-
gress which s the legislative body of the federal govern-
ment 1s composed of the House of Representatives, which
1s the popular chamber, and the Senate, which 1s based on
the federal principle of state equality. Unhlike the Swiss
and scveral other federations the franchise for the
popular house i ‘\merica 15 only indirectly and not
always effectively determined by the federal constitution
It 1s provided that the franchisc both for the Senate and
the House will be that on which the most popular and
numerous legislative chamber n the several states 1s
based It 1s further provided that no state can discri-
minate among 1ts subjects in respect of voting rights to
public bodies on the ground of race, rchigion, sex or
previous condition of servitude Within these limits,
however, the states are free to regulate their franchise
m any way they lihe Thus m many of the states a
complicated educational qualification ts devised especially
with the purposc of Ieeping out the negroes This the
federal government under the present constitution can-
not prevent Hence 1t must be observed that the
franchise for both chambeors i the federal legislature 1s
left to be regulated by state constitutions, within general
restrictions provided 1n the federal constitution This is
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termed by some writers the congressional principle, that
of basing the legislative structure of the umon on the
state orgamizations, and 1t i1s an intercsting apphc‘a:‘tlon of
the federal idea The total number of Representatives is
at present 433, and this 1s distributed among the various
states on the basis of thair population. Thus the populous
states of New York and Pennsylvania have as many as
forty-three and thirty-six representatives respectively in
the House, whereas there are no less than five states such
as Delaware, which are represented 1n the lower federal
house by only one member apiecce  On the basis of the
1920 census the £33 members work out as one member for
every 2,10,413 of population Since 1912 no re-assort-
ment of members on the population basis has been made,
and hence inequality of representation as between rural
and urban states has resulted Besides thesc members
elected by the consutuent states, the orgamzed federal
territories are entitled to elect on the same basis as the
states one delegate each to the House, who has all the
nghts and privileges of a member except the nght to
vote The consutution requres candidates to be
residents of the states from which they are chosen, burt
custom further requires the candidate for a seat in the
Housec to be a resident of the district for which he seeks
election The ‘congressional principle’ m the formation
of the House 1s emphasized by the fact that members,
when they resign their places in the House, do so hy
tendering their resignation to the Governor of their state
and not, as mught be expected, to the Speaker of the
House Writs for clection are also 1ssued by the
Governor of the state

Unlhke the Swiss system, described already, the inter-
nal management ancd control of the House, as also
the jurisdiction over election disputes are entircly
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vested 1n the respective houses without any constitutional
restrictions.  Both the chambers elect their own office-
bearers, and rcgulate the standing orders
and rules ot procedure A majonty of
members  constitutes & quorum 1n both
houses  Elections to the post of the Speaker take place
on strictly party lines, and what is more distinctive of
political conceptions in America, the Spcaker continues
to be an active adherent and leader of his party. This
makes lor himitations on the mmparual conduct of his
office which arc toluated as a normal feature by Ameri-
can public opmon  Till 1910 the Speaker had the
privilege of appomnting members to the numerous stand-

Internal .
regulation

g commutices of the House and also of nominating
their chanmen Ncedless to say, this authority was
as a rule utilized to further party interests Nowadays
these appomntments are made by eclection i the whole
heuse  This practice has led the paity commuittees to
put forwaid their own candidates on a general nicket
This mvolves much miriguing work, but the importance
of the Speaker’s post 1s theireby considerably reduced,
though not altogether extinguished, Almost the whole
work of legislation 1s donc by commattees, of which
there are over «ixty at present orgamzed m the House
Every proposal before being discussed by the full House
15 referred to the appropriate standing committee which
kills many bills by neglect, or by adverse report It is
true that this method of legislation by committees has
somcthing to recommend itself both on grounds of des-
patch and cfficiency  Particularly in the American legis-
lature, where theie 1s no assured leadership offered as
by a parhamentary cxecutive as m  Great Brtain,
or by a subordimate executive as,n Switzerland, the
committee system appears to be the onlv practicable
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means of sccuring despatch in legislative work But
there are very serious evils attendant oa this practice
In the first place, as every piecc of proposed legislation
1s discussed by a separate commuttee, no comprenensive,
coherent or continuous legislative policy 15 possible
The committee method also opens out various prospects
of intrigues and jobbery

These evils are particularly marked in matters of
finance  According to the constitution the right of ini-
tiating monetary bills vests exclustvely in the House of
Representatives. This, and the right to impeach, before
the Senate, fedcral officers including the President arc
the only special rights conferred on the popular house
But the process by which this financial privilege 1s
practically cxercised 1s very involved. At the end of
every financial year the Secretary of the Treasury informs
the House of the requirements of the various depart-
ments for the coming year, and also of the state of the
-evisting revenues This statement 1s accompanied by a
letter contamning a general review of the finances and
suggestions for 1cform or change But all further
action rests with the House The House itself has one
committee for Ways and Mcans which looks after taxa-
tion and other sources of revenue, and another commuttee
for Appropriations which attends to eapenditure Even
this last commuittee, however, has not all or cven the
major portion of expenditure under its cbservation The
various departmental commttees such as those for the
navy, war, commerce, ctc, put forward proposals for
appropriation to the corresponding state departments,
and only such items of cxpenditure as are not covered by
the action of any particular committee are left for the
Appropriation committee {0 attend to. Thus not only 1s
taxation dissociated from expenditure, but the various
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heads of cypenditure are themseclves treated in a prece-
meal {ashion  If such a state of things makes for waste-
ful finance and mefhcient control, the setting in of
actual Thaos 1s prevented by the close association be-
tween the respective departments of state and the mem-
bers and chairmen of the standing committees of the
House Very ofien amounts sanctioned by the House
arc mn excess of the nceds, on the contrary there 1s
nothing 1n a year of crisis to prevent the House from
recklessly starving the state departments Since the
year 1921, when the Federai Budget and Accounts Act
was passed by the Congress, a fully framed budget 1s
submutted to the House by the President The personal
canvassing done by the heads of departments with the
chairmen and members of the committees of the House
and the Senate has since then been considerably reduced
The commttees for Ways and Mecans and for Appro-
priations, however, still continue to be separate. And
the disorgamzed and wasteful character of national
finance has not altogether ceased The unchecked and
unrcgulated development of the tariff 1s made possible
by this very lack of a umfied policy in the activities of
the legislature, which change< every alternate year and
in which there are no means of securing leadership for
a constructive and contmuous purpose This lack of
leadership 1s also reflected in the position of the legisla-
ture taken as a whole, as 1t 1s content usually to act
up to public opinion, rather than to lead it, as is frequent-
Iv done by a parliamentary body

Unhke the lower chambers in other legislatures and
the Secnate in the American Congress itself, the House
of Rcepresentatives has only legislative functions to per-
form. The only two exceptions cpnsist of the exclusive
right to impeach federal officers including the President
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before the Senate, and sccondly the right to elect the
President of the federation from the first three candi-
dates for that post if nonc of them secures

Limuted B
functions an absolute majority of votes irdm the
of the presidential clectors  Through its several
popular committees, 1t 1s true, the House exeruses
house

powers of very close and sometunes
vexatious scrutiny over the ofhcers of the state,
but as the House cannot control thesc officers 1ts
censorship and criticism 1s devoid of the necessary know-
ledge, responsibility and effect  Sull these commitiees
serve as the only link between the executine and the
legislature, which would otherwise drift still further apar,
than they now do .\s the number of members n the
House 15 too large to allow of personal contact among
members, the committeces may be said to rule the fate of
lcgislation 1n that chamber much more decisively than
mn the Scnate, where the relatively close touch among
members serves to supplement the deliberations of the
committees on any Issuc.

The Scnate 1s the most umportant body n the organi-
zation of the American federation, though not so much
on account of its composition as on account
of 1its composite functions and strong
traditions The adoption of the principle of cqual state
representation leads to the obvious result that a majonity
of the Senate does not necessanly stand for a majority
of the nation The Scnatonial franchise hike that of the
House 1+ only indirectly regulated by the federal
constitution For a long time after the inauguration
of the union the system of elecion to the Senate
was left 1o be regulated by the state laws. But
now it 1s provided ghat Scnators will be elected
every state by direct election at the hands of voters of

The Senate
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the most numerous assembly 1f a vacancy occurs
during the period of service of a sitting member, the
state government with the sanction oi the state legis-
lature has the right to nominate a temporary member.
The mternal discipline and regulation of the Senate,
like those of the House, arc entirely left to the Senate
itself, as also the right to decide 1ts election disputes,
which, necdless to say, are almost always decided on
partv lmes. As the Housc has the exclusive right to
mmpeach, the Senate has the exclusive right to try
immpeachments \When sitting for this purpose the
Senators are under oath or affirmation, and the public
galleries are closed The decision of the trial depends
on a majority of two-thirds of the members present.
Usually the Vice-President of the federation presides at
ithese sessions as at the other sessions But when the
person 1mpeached 1s the President of the United States
himself, for obvious reasons of personal interest, the
Vice-President i1s replaced by the Federal Chief Justice.
In one respect the legislative power of the Senate 1s
inferior to that of the House, namely 1n financial matters,
which have to be mmtiated by the latter. But money
bhills like others can be, and in practice are, amended
freely by the Senate In executive matters, the Senate
has such a pronounced influence as to remind an observer
of the description of that body by Hamilton, who
asserts that the exccutive authority of the State 1s
dinided between the President and the Senate. All trea-
ties and foreign engagements require to be ratified by
two-thnds of the Senate  Not only m the Wilson
cpisode, but on a few prior occasions the Scnate has
repudiated arrangements arrived at by the executive head
with foreign governments. Hencerthe executive has to
keep 1n very close touch with the Senate’s standing
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committee on Foreign Affairs  This commuttee consists of

scventeen members of whom seven belong to the minority
party The corresponding committee of the House,
which has an indirect but by no means a negllglbl(. 1n-
fluence on foreign policy, consists of twenty-one members
of whom nine belong to the munority party So long as
adherence to the Monroe Doctrine and the tradition
of an exclusive foreign policy were mamtained by the
American government this weakness wn the counsels
of her foreign chanccllory was of relatively small signfi-
cance both to herself and to other nations But now
that America, in spite of her professions to the contrary,
has come to wield an immense influence 1n the decision
of international matters, a closer co-ordination between
the President who has the instiative and operative part
to play in foreign negotiations and the Senate whose
sanction 1s neccssary for all foreign agreements 1s high-
ly essential The Senate has also the right to appoint
by two-thirds of votes persons to various federal posts
as nominated by the President  The evils of this system
have alrcady been indicated, and the sooner these public
service appomniments are put outside the influence of
political hodies the better for the purity and cfhciency
both of the service and the Senate In these executive
matters the po~ition held by the Senate 15 so dominant
that 1t 1s no wonder that all successful and able politi-
cians end by hccoming its members, thus raising its
eminence as compared with the other bady.

At present the Senate consists of ninetv-six members,
two each from the forty-cight states of the umon This
cquality of distribution of scats, which
cannot be changed cxcept by consent of
the stafes affected, gives the Senate its
distincuishing and federal character This increase in

Its domi-:
nant position
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its membership from the original number of twenty-six
has no doubt tended to incapacitate 1t for efficiently
attending to the executive functions created for it by
the constitution Contrary to the German practice, the
Senators, like members of the Swiss federal house,
vote 1n their individual capacity and are not bound
to obey any instructions from their constituents. From
the record of work that the American Senate has done
till now, 1t may be seen that the Senators do not act
to any appreciable extent as special repiesentatives of
state interests In fact they are hardly to be distinguish-
ed in this respect from the popular chamber. As one-
third of its members are renewed cvery altcrnate year,
the Senatc maintains a continuous and corporate charac-
ter. This adds substantially to i1ts political influence, as
compared with the House the whole of which is renewed
every two ycars, Considering the size and population
of the country, the Scnate 1s the smallest second cham-
ber in the world Its authority, however, is not only
concurrent with that of the other house, barring the
right of mitiation of money hills, but, considering its
executive functions and real influence, 1t 1s easily the
predominant partner of the two, and the strongest se-
cond chamber in the world As there 1s no parliamen-
tary executive mn America shouldering the main respon-
sibility of putting forth legislative proposals, and these
have to emanate from private members, the Senators
are not at the same disadvantage as 1s felt by members
of upper houses in parliamentary constitutions. If the
voting by electors for the vice-presidentship does not
result in one of the candidates securing an absolute
majonty of votes, the Senate proceeds to elect from the
first two candidates on the poll the Vice-President for
the per.od It 1s needless to remark that owing to the
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rnigid orgamzation of the voters into the two great par-
tics this provision, and a similar one authorizing the
House to elect the President, rarely come into opetation

The Congress meets together as provided by the con-
stitution, and no one chamber can adjourn for more than

Dissocias three days or to another place without
tion from the concurrence of the other. If the two
the houses do not agree as to the date of
executive

adjournment the President 1s authorized
to intervene to fix the datc The services of the mem-
bers of both houses arc paid for out of the federal trea-
sury at the ratc of 10,000 dollars per year excluding
allowances As the constitution of the American
federation has been based on the theory of the separation
of powers, the Congress, unlike the legislatures of most
other countries, 1s not an omnipotent body, and with
the exception of the exccutive powers vested in the
Senate with a view to check the President, its powers
are almost wholly legislative. This marked dissociation
from the executive has been partly bridged over, as
noted above, by the working of the committees When-
ever the President belongs to the party which 15 1 a
majority in cither chamber, some unoffictal collaboration
between the executive and the legislature takes place But
there 1s another, and an even more doubtful method
whereby at times an attempt has been made to span the
gulf As the legislature cannot control the executive by
replacement or by interpellation, 1t attempts to do so
by the more cumbrous and rigid method of legislation
Thus a large number of inconvement restrictions come
to be placed on the action of the executive, which do
not make for cffictent administration, which 1t is the de-
sign of the principle *of separation to achieve DBut as
all these imstitutions have been in working order for
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nearly a centwy and a half, appropriate methods have
been devised to mimimize the friction which undoubtedly
1esults from the system of checks and balances. That
some of these methods are not an unmixed good 1s re-

vealed by the evils of the party system in the United
States

GERMANY

The German constitution provides for the organiza-
tion and powers of the federal legislature as follows.
The Reichstag 1s composed of the Depu-

f;‘“:::l::ly ties of the German people The Deputies
tutional are the representatives of the whole peo-

provisions ple They are subject to their conscience

only and arc not bound by any instruc-
tions. The Deputies are elected by the umversal, equal,
direct and secret suffrage of all men and women above
the age of twenty, upon the principle of proportional
representation  Elections must take place on a Sunday
or a public holiday. Details are determined by the elec-
tion law of the Reich The Reichstag 1s elected for
four years New clections must take place not later than
sixty days after the expiration of the period of the old
Reichstag, and the new Rewchstag must hold its meeting
not later than thirty days from the date of its election.
The Reichstag assembles annually on the first Wednes-
day in November at the seat of the Government of the
Reich The president of the Reichstag must summon
it earlier 1if requested by at least one-third of 1ts members
o1 by the President of the Reich The Reichstag deter-
mines the conclusion of the ses§ion and the day of
reassembly. The President of the Reich may dissolve
the Reichstag, but onlv once for any reason, and new
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elections must take place not later than sixty days after
the dissolution. The Reichstag elects all its office-
bearers and settles 1ts own rules of procedure Between
sessions and elective periods the Chairman and the Vice-
Chairman continue to discharge the duties of their office.
The Chairman exercises domestic and police authority
within the Reichstag buildings He 1s responsible for
the admimistration of the housc, regulates receipts and
expenditure within the limits fixed by the budget of the
Reich, and represents the Reich m all the legal business
and legal proceedings connected with his admimstration
The Reichstag conducts 1ts busmess 1n public. Upon
the motion of fifty members, supported by a two-thirds
majority, the public may be excluded Accurate reports
of dehberations of the public sessicns of the Reichstag,
of a state Dict, or of their committees are privileged

A court of mquiry mto elections 1s established in
connexion with the Reichstag It also decides the ques-
tion as to whether a Deputy has forfeited his membership.
The court consists cf members of the Reichstag, chosen
by 1t for the electoral period, and of members of the
Administrative Court of the Reich, appointed by the
President of the Rewh, upon the motion of the presiding
officer of that court The court gives judgment on
matters brought before it after public viva voce mnvesti-
gation by thrce members of the Reichstag and two judi-
cial members. Apart from the investigations hefore this
court, inquiries are conducted by an official of the Reich,
appomnted by the President of the Reich  Further pro-
cedure 1s determined by the court

For a decasion of the Reichstag, a simple majority
of votes 1{‘ required, where no other proportion of votes
15 required by the constitution The rules of procedure
may permit \exceptions in the case of elections to be
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undertaken by the Reichstag. The quorum 1s regulated
by the rules of procedure. The Reichstag and its com-
mittees may require the attendance of the Chancellor and
munisters of the Reich. These and officers appointed
by them have access to the sittings of the Reichstag
and 1ts comnuttees The states are authorized to send
to these sittings plenipotentiaries to explain the point
of view of their governments in respect of the matters
under discussion At theiwr request, government repre-
sentatives must be heard during the dcbate, and the re-
presentatives of the Government of the Reich must be
heard without regard to the order of the day. The
Reichstag has the right to appoint committces of 1in-
quiry and must do so on the motion of one-fifth of its
members. Thesc committees examine in open session
such evidence as may be considered necessary by the
committee or by the movers of the motion for ther
appointment The public may be excluded by a resolu-
tion of the committee supported by a two-thirds majo-
rity  The rules of business prescribe the procedurc of
the committee and determine the number of its members
The courts and admimstrative authorities are bound to
comply with the request of such committecs for the pro-
duction of evidence, and official documents must be laid
before them if desircd The regulations of criminal pro-
cedure are in principle apphicable to the inquiry of the
committee, but the privacy of correspondence and postal
communications must be respected. The Rerchstag
appomnts a Standing Committec on Foreign Affairs,
whose sittings are not public, and which continues n
office during the interval between scssions and between
clectoral periods  For these periods the Reichstag also
appomts a Standing Commuttee for the Protection of
the Rights of Representatives- of the Pcople as against
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the Government of the Reich  These committees have
the same rights as the ccmmittees of inquury.

No judicial or admimstrative proceedings may *be taken
at any time agamst any membcr of the Retwhstag or ol
any state Diet, on account of any vote that he has
gwen, or of any utterances made in the escrcise of his
functions, nor may he be called to account mn any other
way outside the house No member of the Rewchstag
or of a state Dict may be summoned for examination or
arrested for any action imnvolving criminal proccedings
during the period of a session, without the consent of
the house of which he is a member, unless the member
be apprehiended at the time of the act or at the latest
in the course of the following day The same consent
1s necessary for any other limitation on the personal
Iiberty of a member that 1s likely to hinder him from
attending to his duties Any crimimal or restrictive
action agamnst a member shall be suspended for the
period of the session at the demand of the house to
which the member belongs Members of the Reichstag
and state Dicts are immune from legal hability to give
evidence 1n respect of mmiormation oral or written com-
municated to them in therr capacity as Deputies  Offi-
cials and military officers who are members of these
legislative bodies do not require leave to attend the
scssions, and when they offer themsclves as candidates
for these bodies they must be given leave to prepare for
the election Members of the Reichstag are entitled to
travel free on all German railways, and to receive allow-
ances as determined by a law of the Reich

A Reichsrat 1s formed 1n order to represent the Ger-
man states 1n the Jegislation and administration of the
Reich In the Reichsrat each state has at least one
vote. According 10 prescnt <rrangements, in the larser
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states one vote iy assigned tor each TU0,000 of inhab-
tants. Any strplus of more than 330,000 entitles a state
tc have one more vote. No state may be
rept 'sented by more than two-fifths of all
the votes. The number of votes shall be
readjusted by the hewchsrat after cach general census
ol the population. In commttees appointed by the
Rewchsrat no state shall have more than one vote. The
states are represented in the Reichsrat by members of
therr governments  However, one half ot the Prussian

The
Reichsrat

votes shall be assigned according to a state law, to
rcpresentatives of Prussian provinctal  adnumistrations,
The states are centitled to send to the Rechsrat
as many representatives as  thev have votes  lhe
Government of the Rewh must convene the Reichs-
rat on the demand of one-third of 1ts members  The
Reichsrat and i1ts commutiees are presided over by a
member of the Government of the Reich. The members
of the latter are entuiled, and it requesied, are bound
to take part in the dehbcrations of the Rechsrat and its
committees  They must be heard on their demand at
any timc during the debate. The Government of the
Reich and each member of the Reichsrat are entitled
to lay proposals before the Rewchsrat  Rules of proce-
dure are decided by the Reichsrat iteelf. The plenary
sessions are public but according to the rules of proce-
dure the public may be excluded at discussions of certam
subjects A simple majority of votes 1s enough to de-
caide questions brought before the house  The Rechseat
shall be kept informed by thc nunistrics of the Reich
of the progress of affairs 1in the Reich., Upon important
subjects the commuttces of the Reichsrat concerned shall
be called into consultation by the minisiries of the Reich.
The Government of the Reich issues the seneral
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administrative instructions neccssary for the execution of
the laws of the Reich, unless otherwise provided by law
For this purpose the Government needs the assent of the
Reichsrat when the execution of thesiaws of the Reich
1s the business of the authorities o{ the states

Bills are introduced into the Rerchstag either by the
Government or by members The laws of the Reich arc
passed by the Reichstag The introduc-
tion of bills by Government, however,
requires the consent of the Reichsrat If
the Government and the Reichsrat do not agree the
former may still mtroduce the bill in the Reichstag but
in domng so must also state the divergent view of
the Reichsiat If the Reichsrat adopts a bill which the
Government does not approve of, the same must be in-
troduced 1n the Reichstag and the Government must
present 1ts own view Laws that have been adopted

Legislative
Provisions

according to the provisions of the constitution must be
published by the President within one month 1n the
official journal of laws Laws of the Reich come
into force, unless otherwise provided therein, fourteen
days from the day on which they are published mn the
journal The promulgation of a law of the Reich shall
be deferred for two months if one-third of the members
of the Reichstag so demand, except in the case of such
laws as arc declared to be urgent by the Reichsrat and
the Reichstag A law so deferred shall be submitted to the
vote of the pcople on demand of one-twentieth of the
total number of voters The President may of his own
accord refer to the pcople a law that has been passed
hy the Reichstag and sent to him for promulgation with-
in one month of his receipt of the same  If one-tenth
of the total number df voters present a draft legislation
to the Government jt must be placed before the Reichstag



FEDERAL LEGISLATURE 193

with a statement of the Government’s position on the
samec If the draft 1s passed by the Reichstag it be-
comes law, otherwise it must be referred to the people
for sanction The budget and finance hills shall be
referred to the people only at the instance of the Presi-
dent The procedure 1n connevion with the popular
appcal and mtiative shall be determned by a law of
the Reich.

The Reichsrat may enter an objection against a law
passed by the Reichstag. This objection must be lodged
with the Government of the Reich within two weeks
after the final vote in the Reichstag, and must be
supported by reasons presented at latest within a further
two weeks When an objection is entered the law shall be
brought before the Reichstag for further consideration.
Should the Reichstag and Reichsrat not arrive at an
agreement, the President of the Reich may within three
months order an appeal to the people upon the subject
in dispute  Should the President not make use of this
right, the law shall not come into operation. Should the
Reichstag decide by a two-thirds majority against the
objecticn of the Reichsrat, the President must within
three months erther promulgate the law in the form
approved by the Reichstag or order an appeal to the
people A decision of the Reichstag can be annul-
led by the decision of the pcople only when a majonty of
those entitled to the franchise take part in the voting

The constitution may be amended by legislation But
decisions of the Reichstag with regard to such amend-
ments come into effect only if two-thirds of the total
number of members be present and if at least two-thirds
of those present have given their consent Decisions of
the Reichsrat in favour of amendments of the constitu-
tion also require a majonty of two-thirds of the votes

7
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that are cast. \Where an amendment of the constitution
is decided by an appeal to the people as the result of a
popular initiative, the consent of the majority of voters
is neccssary. Should the Reichstag have decided upon
the alteration of the constitution in spite of the objection
of the Reichsrat, the President of the Reich shall not
promulgate the law if the Reichsrat, within two weeks,

demands an appeal to the people
Special intercst attaches to the constitutional provi-
sions laid out as above for the organization of the federal
legrslature in Germany, and to the various

olmt:‘:“ume othcr features of legislation regulated by
0

federal ordinary statute It has been pomted out
legislatare that many writers find in the German

constitutton such a strong flavour of
centralization that they refuse to call 1t a federal
constitution  The fact that the ordinary legislature of
the Rewch, namely the President, Reichsrat and the
Reichstag, are constitutionally empowered to change
the legal rights of the constituent states has also appear-
¢d to many as an insuperable obstacle in the way of the
acceptance of the German constitution as a federal one
It 15 on record! that those who framed the German con-
stitution dchberately adopied the federal model in pre-
fcrence to the unitary, and that the various institutions
that thcy set up were designed only to meet the require-
ments of the situation as the German statesmen viewed
it The constitutional omnipotence of the central legisla-
ture, therefore, must be considered as a deliberate action
on the part of the sovereign German people, who organ-
1zed their public nstitutions into two sets and placed the
constitution-amending power in the group of central ins-
titutions, with such safeguards as the suspensive veto of

! Proceedings of the Constituent Assemblv at Weimar, 1919
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the federal chamber, and the rights of referendum and
imtiative vested in the people at large (these will be
discussed later 1n their appropriate places) It is only
necessary to point out here that the federal legislature
. Germany 1s empowered to change the constitution,
including the position of the states wis-i-wis the central
government, and that in doing so the framers of the
constitution did not feel that they were violating the
principle of federalism
There are many other interesting, and some unique,
features in the legislative organization of the Reich.
The members of the Reichstag vote as in-
:’m:’:d“" dividuals and are not bound by any mstruc-
l:eich:tag tions from therr constituents Umver-
sal suffrage, proportional representation
and secret ballot are provided by the constitution and
no discretion of whatever sort 1s left in the matter to
the states, as 1s done to some citent in Switzeiland and
the United States The mectings of the Reichstag are
convened by its own Chairman, normally on a day fixed
by the house 1tself But he has also to convene
a meeting 1f the President of the Reich or one-
third of the members of the Reichstag request him
to do so The DPresident of the Reich has
also the nght to dissolve the Reichstag, but he can do
so only once on account of any specified issue. Rules
of procedure and standing orders are framed by the
Reichstag itself, and 1t also appoints all its office-bearers,
including the Chairman The Chairman has full control
over the premises of the Reichstag and its finances All
office-bearers continue to act in the parhamentary recess
and during the time when the old body has been dissolved
aid the new one 1s not yet formlilated Tn view of these
normal powers of self-regulation conferred on the
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Reichstag, it 1s surprising at the first sight that electoral
disputes are placed outside the exclusive purview of that
body These disputes are referred to a special electoral
commission composed of representatives of the Reichstag
chosen by 1tself, and of the National Administrative
Court appomted by the President of the Rewch on the
recommendation of the president of the court  The
purpose of setting up this special court to try electoral
disputes was to prevent these matters bemng decided on
partisan grounds, as 1s too often done in the United
States  Similar steps, 1t may be pointed out, to place
the jurisdiction in election cases into non-partisan hands
have been taken cven in England, where the traditions
of Parliamentary supremacy are exceptionally strong.
In addition to the inqury conducted by the Electoral
Commission, an official of the Reich 1s deputed to
mvestigate all clectoral disputes, though his findings
have no judicial or binding character
The Chancellor and ministers are not members of the
Reichstag but they have the night to attend and to take
part in the actinities both of the Reichstag
The and its committees, who in theiwr turn may

cabinet
and the require the attendance and co-operation of
legisiature the executive heads whenever they like

Thus the gulf between the legislative and
executive organization of the Reich 1s effectively bridged
The German respect for authority and businesslike
methods 1s reflected in the provision of the law whereby
Government representatives have the right to be heard
at any stage of the debate in priority to all others. The
constituent states are empowered to send their represen-
tatives to the Reichstag to explain their view 1n any
matter 1n which they dlay feel specially interested, and
these representatives are heard m the debate like any
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other members The Reichstag, hke most continental
and American legislatures, has a number of standing and
other commuttees to whom much of the prehminary work
of legislation and administrative supervision 1s left. Of
these, two commttees aie of special importance One
15 the Commuttee on Foreign Affairs, which naturally has
much to do with the shaping of the course of the ex-
ternal relations of the Reich The other one 1s, among
major states, a unmique body. It consists of twenty-
eight members, and 1s set up to be available when the
Reichstag 1s not sitting, for the purpose of preventing
the Government from violating the rights of the people’s
representatives A similar body, 1t will be remembered,
1s provided for in the constitution of Venezuela. Both
these committees have extensive nghts of calling for
official information and co-operation Over and above
these commuttees the German constitution provides for
the creation of speual investigating committees to in-
quire mnto specific grievances These can be appointed
by the Reichstag on 1ts own mtiative, or on demand
of onc-fifth of its members For all practical purposes
these committees are courts of inquiry following the
usual procedure of crimmnal trial and empowered to
demand official evidence, except of the most confidential
character If worked with zeal, these provisions are cal-
culated to harass the executive to an extraordinary extent
The German Reichstag, in its presént form, occupies
an unparalleled position.  Technically there 1s no
bicameral legislature in Germany at all, as

Virtual .
ancamera- all laws of the Reich are declared to be
lism made by the Reichstag, though the Presi-
dent, the Reichsrat, and the people have
special rights reserved to them fn the process At any
rate 1t cannot be doubted that, unhke the Reichstac under
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the Empire, which was a mere shadow-show by the side
of the all-powerfu] Bundesrat, the present Reichstag 1s
the principal custodian of popular sovereignty in Ger-
many Its present membership 1s 491 and it 1s distri-
buted among the states on the basis of their population.
The monthly salary ot each member 1s 619 marks, and
those members who have to attend a committee or
smmuilar work while the Reichstag 1s not 1n session receive
an extra dailly allowance Each group of fifteen or
more members 1s entitled to be recogmzed as a scparate
party, and has the privilege of being rcpresented on
the committees of the Reichstag set up from time to
time  Much of the legislative work 1s done by informat
inter-party and party meetings, and on many occasions
the proceedings of the plenary session of the Reichstag
are little removed from a put-up affair Questions can
be asked of the Government, but these have to be mn
writing and have to be signed by at least fifteen
members. A discussion on the Government's reply to
an interpellation takes place only on demand to that
effect from fifty members Even if a discussion takes
place a vote can be moved only on demand by at least
thirty members, while 1t 1s provided on the other hand that
if any thirty members move for an adjournment of such a
vote, that demand must be granted by the presiding
officer It will be perceived that these extraordinary
precautions are taken to see that the confidence of the
Rewchstag i the Government 1s not hghtly withdrawn,
and a crisis precipitated when least desired by the
country The very troublesome experience of the un-
checked use of interpellations for passing censure on the
Government made in the French chamber, has doubtless
served as a warning to®the framers of the German con-
stitution. As the constitution has specifically provided for
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the resignation of the ministry on a vote of non-confidence
being passed against them 1n the Reichstag, some consti-
tutional writers hold that 1t 1s not necessary for the
German ministries to resign on being defeated on other
matters, such as an important budget grant, or a govern-
ment proposal. But the German ministries are suffi-
ciently discreet not to taste the bitter cup, and they
usually resign even before the Reichstag has been driven
to pass a formal vote withdrawing confidence from the
Chancellor and his munisters, or from any minmister m
particular. Partly owing to the multiplicity of parties
and internal political disorder, but principally on account
of the thanklessness of the task of seeing the country
through the hated Reparations regime, German ministries
have hitherto been very short-lived.

The Reichsrat can be described as the upper chamber
in the legislature of the Reich only in a peculiar sense.
It 1s true that all legislative proposals,
before they are introduced into the Reichs-
tag, have to be submtted to the Reichsrat,
but non-acceptance of the proposal by that body does
not lead to an arrest of the progress of the proposal,
which 1s presented to the Reichstag with the remarks
of the Reichsrat on 1t The members of the
Reichsrat are the representatives of the governments
of the constituent states, and its personnel changes as
different parties come into power in the respective state
parhaments The states may send only a single member
each, but when his vote 1s cast 1t counts for as many
votes as are granted to the state on the basis of distri-
bution Each state it 1s true has at least one voie, but
the larger states have now one additional vote each for
a population of 700,000 or a sufplus of more than half
the quota. There 1s a maximum himitation to the effect

The
Reichsrat
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that no single state, howsoever populous 1t may be, can
have more than two-fifths of the total membership to
itself. Thus Prussia, whose population 1s thirty-eight
millions, would be entitled to more than fifty seats, but
it has to be content with twenty-six, which 1s just two-
fifths of the total membership of the Reichsrat, namely
sixty-six. The other states are represented as follows

Bavaria eleven, Saxony seven, Wurtemburg four, Baden
three, and the rest fifteen On the committees of the
Reichsrat no state can have more than one vote. The
change in the basis of representation in the Reichsrat,
which was onignally regulated by the population of the
least populous state, was brought about as a result of
the consohdation of seven small states in central Ger-
many 1nto one state known as Thuringia. Even now the
boundaries between different states, and even between
different provinces of Prussia, are dynastic and admims-
trative 1n character. The task of finding reliable social
and cconomic barriers between states still awaits accom-
phishment. So also the need of reducing the overwhel-
mung influence of Prussia 1s recognized in the constitu-
tion. The real purpose underlying the provision requir-
ing half the Prussian votes to be distributed among the
provinces of that state is to facihitate the rise of these
provinces, by a process of deccntralization, to the rank
of constituent states, Hence the provincial representa-
tives are at present allowed to vote freely and are not
bound by the attitude of the Prussian Government Only
a prehiminary mecting of all the Prussian members takes
place to ascertain the chances of arriving at a unanimous
view on the 1items before the Reichsrat  Prussia can now
influence the Reich Government only by indirect methods,
such as negotiations with other states and representation
in the personnel of the federal adnunistration.
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The role of the Reichsrat is not exclusively, or cven
predominantly, a legislative one It 1s really a body
designed to associate the states’ govern-

iII::hlence ments n the legislation and administration

on the of the Reich. Thus, over and above being

Government consulted on legislative projects, it has

;_’: g‘: the privilege of being informed from time
el

to time of the progress of the Reich The
various standing commuttees are as a regular routine
called into consultation by the respective ministries of
the Reich, and though the advice tendered by these com-
mittees 1s not binding, they are a means of regulating
‘the state activity in admumstration. The Government
of the Reich calls together the meetings of the Reichsrat
and its committees cither on 1its own imtiative or at the
demand of one-third of its members. A member of the
federal cabmet also presides at the plenary and com-
mittec mectings, but he has no rnight to vote. There
are mn all eleven standing commuttees with nine members
in each When a proposal already discussed by the
Reichsrat 1s before the Reichstag, the former body some-
times has one of 1ts members sent to the latter body
as the special delegate of his state, and this representa-
tive undertakes to explain the Reichsrat’s view on the
matter under ciscussion The significance of this provision
1s particularly noteworthy when the Government 1s
averse to the proposal of the Reichsrat which, how-
cver, has to be placed before the Reichstag with the
Government’s views on 1t. The direct influence of the
Reichsrat 1 legislation 1s feeble 1t only possesses
the right of being consulted on all legislative projects
In cases of disagrcement between the two hcuses, if
the President refers the mattes to the referendum of
the people, the upper house gets the credit for having
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exercised a suspensive veto. If the President does not
refer the contested bill to the people, the Reichstag can
compel him either to do so or to accept the bil by
passing the same agamn by a two-thirds majority. But
the proper function of a second chamber to serve as a
brake on hasty and ill-advised legislation 1s fairly well
discharged by the Reichsrat, though indeed 1t cannot
lay claim to any domincering position in this respect as
for nstance 1s ¢njoyed by the American Senate, or was
exercised by the former Bundesrat.
The Reichsrat has many executive and judicial func-
tions of importance to perform. As observed above, it
is associated with the administration of
the Reich through its committees. It
and
udicial also decides on the claims of foreign asso-
functions ciations to sue i German courts. It de-
cdes Dhkewise as to what seccurities are
suitable for investment of minors’ properties It grants
pensions to public servants before the expiry of their
normal period of service. In matters of tarff, finance
and monopolies several administrative duties are set
apart for the Reichsrat It can also suggest other ad-
mistrative steps to the Government, whose servants
are bound to co-operate with the Reichsrat in all possible
ways Several appointments to federal admimstrative
courts and national councils are left with the Reichsrat,
which 1s thus clothed with a not inconsiderable patro-
nage In a verv extensive field of liigation and con-
fiict the Reichsrat serves as the final court of appeal
Thus mortgages, citizenship, state and national tax laws
and commercial laws are matters that fall within its com-
petence The special association of the Reichsrat with
the administration—and.not the legislature alone—of the
Reich 1s cvidenced by the fact that meetings of the

Its execufive
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Reichsrat are convened ncither by a separate chairman
as 1 the case ot the Rewchstag, nor by the President of
the Reich, but by the Government of the Reich, which
also presides at the meetings. As the umque feature of
the American Senate lies in 1ts actual enjoyment of much
executive and legislative power that 1s left with the
more numerous house tn other states, the peculiarity
of the German Reichsrat lies in 1ts close association, as
representative of state administrations, with the whole
admimstration of the Reich The actual influence of
both these federal chambers has exceeded the expectations
of their authors The close association of the Reichsrat
with the Reich Government is an indication of the federal,
rather than the unitary, tendency in the German con-
stitution

As already suggested, in the federal constitution of
Germany both the principles of direct legislation by the
people, those of the referendum and the
mitiative, have been prominently though
not exhaustively introduced. The President
of the Reich of his own accord may refer any bill that
he receives from the Reichstag to the vote of the people,
within a month of receipt One-third of the members
of the Rewchstag may move for the postponement of
the promulgation of a bill by the President for a period
of two months. Unless the bill 1s voted to be urgent
by both houses, such a request for suspension has to
be granted If during this period one-twentieth part of
the total number of voters demand a reference to the
people the bill has to be so referred. Of therr own
mitiative one-tenth of the total number of voters may
propose any change in the laws, which is straightway
incorporated in the statute book if the Reichstag agrees
with 1t In case the Reichstag is unable to accept the

Direct
Iegislation
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popular draft, the same has to be referred to the people
for the signification of their desires. Any course or pro-
posal that has been adopted by the Reichstag can be
vetoed as the result of a referendum only i1f more than
one half of the total number of voters take part in the
voting. Finance bills can be referred to the pcople only
by the decision of the President, but considering that
the President 1s only a constitutional head, this provision
may be said to place mn the hands of the cabmnet an
instrument which no other federal executive possesses
in so direct a manner A il passed by the Reichstag
by an ordinary majority and rejected by the Reichsrat
1s declared to have lapsed if the President refuses to
refer it to the people. If the decision of the Reichstag
15 arnived at by a two-thirds majority and then such a
contingency ensues, the President has to refer the bill to
the people, or adopt the bill and promulgate the same
as the law of the land The people’s right of mitiative
extends to constitutional measures as well. But if such
proposals are referred to the people for their vote, either
because the Reichstag has negatived them, or because
the President so wills, they can only become law if an
absolute majority of voters cast their prefercnce for it
If a constitutional amendment passed by the Reichstag
is unacceptable to the Reichsrat, on demand wsthin two
weeks from the latter, the same has to be referred to
the people. The proposal of the Reichstag by a two-
thirds majority to remove the President, has also to be
passed by referendum. It will be observed that the
right of imitiative of the people 1s accepted by the con-
sutution n full for constitutional as for other matters
So also a proposal initiated by the people and acceptable
to the Reichstag becomgs law without the necessity pf
being referred to and accepted by the people. In both
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these respects the provisions of the German constitution
are mn advance cven of those of the Swiss constitution
But the referendum, which in the Swiss confederation
1s obhgatory for constitutional amendments, 1s not so
i Germany. In respect cf the referemdum on other
than constitutional matters, the position in Germany 1s

n cssence the same as in the Swiss confederation
The Reichsrat, the Reichstag and direct legislation, are
mstitutions m Germany which are not without therr
parailel 1n other federations and states.

National But the orgamization known in Germany
Economic he Nat 1 E C . ]
Council as the Nationa conomic Council 1s truly

distinctive It may indeed be termed the
fourth, or i1f we include the Presidant, the fifth legis-
lative order It will be remembered that before the
prasent German constitution came into being the pro-
visional government was carried on on behalf of the
central council of workers. The influence of that re-
gime, though attenuated owing to the defection of the
extreme socialists, persisted in the mmds of the consti-
tution framers at Wemmar. The constitution thus pro-
vides for the setting up of a hierarchy of employers’
and workers’ councils 1n different localities and districts
with a national joint council at the top. In the first
two stages, the functions of these councils were to he
mostly administrative and supervisory, but the national
council was to be empcwered to co-operate in the legis-
lation of the Reich on economic and social matters As
such bodies were not mn ewistence mn all parts when the
constitution went into operation, a prov:sxonal economic
counctl was formed, and for the same reason, namely
absence of parallel councils of workers and employers
in_different regions, the provisignal council continues to
function to the present day. .
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It might be mentioned at the very outset that the
National Economic Council 1s not intended to restrict the
iberty of the legislature but ounly to advise the Govera-
ment and the Reichstag on important matters of eco-
nomic legislation The Council at present consists of
326 members who represent the various economic in-
tcrests in the sociely according to the following scheme
Agriculture 68; General industry 68, Commerce, bank-
ing and 1nsurance 44; Transport 34; Small business 36;
Consumers 30; Civil service and professions 16, Nomi-
nated 24; Market industries and fisheries 6 In cach
group excepting the nomnated the total quota is made
up of represcntatives of employers, employees and ncu-
tra] persons connected with that vocation. Thus the
sinty-eight persons who represent industries are drawn
as twenty-five from employers, twenty-five from em-
ployees and eighteen from neutrals Though the main
basis of representation to the Council is thus a voca-
tional and economic one, still attempts are made as far
as possible to secure adequate representation for all the
regions The role of the Council being to advise on
economic and social matters, 1t has two standing com-
mittees, onc each for the social and the economic sides
of 1ts responsibihties Other committees are set up as
and when necessary., The Council is empowered to
inttiate 1ts own proposals and present them to the
Government, but the latter is bound only to place thcm
before the Reichstag, with such observations as it may
feel nccessary. When advice has been sought by the
Government of its own accord, 1t is not legally necessary
for 1t to place the Reichstag in possession of the same
All social and economic laws before being presented to
the Reichstag are to 13e placed before the Economic
Council for its advice The normal method of doine
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this 1s through a commuttee of the Council, and only
such matters as the Government agrees to have placed
before the whole body are presented to the plenary ses-
sion of the Council. The members of committces may
require all reasonable assistance and co-operation from
the Government The members of the Council can ask
questions provided they are signed by at least ten persons
but the Government 1s not bound to answer them. The
Ccuncil 1s empowered to depute a member to explamn
its proposals to the Reichstag The twenty-four mem-
bers who are nominated for special reasons are appoint-
ed by the Government and the Rerchsrat in equal pro-
portion. The plenary sessions of the Council are open,
but the committees meet in camera. Suggestions for
the remodelling of this provisional constitution of the
Council are at present under consideration. It is sug-
gested, to begin with, that the number should be reduced
to the more manageable figure of 126, and additional *
members should be appointed for specific inquiries and}
purposes. The basis of nominations of the representa-
tives of various interests should be, it 1s felt, national
and not regional, though important gaps of regional
significance may be filled by nominations as at present.
It 1s also contemplated that the Government should be
required to seek the co-operation of the Council, not as
an cxpert examiming a cut-and-dnied scheme prepared by
the Government, but as an informed and valuable co-
operator in the process of formulating the proposal
Whenever this course 1s followed, and the proposal that
gocs before the Rewchstag is jointly prepared by the
Council and the Cabinet, a formal reference tc the for-
mer would be dispensed with It will he clear from this
description of the constitution end working of the Na-
tional Economic Council in Germany, that the Council
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1s far from bewng the full-fledged industrial parliament
which a certain type of socialist loves to ideahize But
the Council represents the desire of the German people
firstly to have the proposals of 1ts government checked
py the experts before being piesenied to the legislature,
and secondly to view all legislative changes from the
wider national, and not the narrower class view which
s 5o often adopted 11 a icpresentative demociacy  Be-
sides the socialism of the present day, the kameralism
of medicval and the nationalism of modern Germanv are
clearly wvisible 1n the framing of this institution It
would be a safe prediction that this example will he
widely copied wherever democracies are taced with com-
plicated social and economic problems

CaNaDpa

The constitutional statute contains very detailed provi~
stons concerning the formation and competence of the
federal legislature There shall be, 1t 13

Summary laid down, one Parliament for Canada,
of constu: consisting of the Cr the Senat 1
tutional g 31 own, € c¢nate and

provisions the House of Commons The privileges,

immuntties and powers held by the Cana-
dian Parhament and 1ts members shall, from time to time,
be regulated by the Canacian legislature, but these
privileges, etc must not exceed those enjoyed by the
British Parhament and 1ts members at the time of the
passing of the Act of 1864 There shall be at least onc
scssion of Patlhiament in twelve months The Senate, by
an amendment of the constitution cffected in the vear
1917, consists of 96 members representing the various
provinces as follows. Ontario 24; Quebec 2%, Nova
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Scotia 10, New Brunswick 10, Prince Edward Island 4;
Manitoba 6, British Columbia 6, Alberta 6 and Saskat-
chewan 6 In Quebec the twenty-four Senators shall be
appomted respectively from the twenty-four electoral
divisions 1nto which that province 1s divided. The qualfi-
cations of a Scnator shall be as follows He must be a
natural born or naturalized citizen of at least thirty years
ot age  He must be possessed of landed property in the
province or district for which he 1s appointed of the value
of four thousand dollars, over and above all dues with
which 1t may be encumbered. His real and personal pro-
perty taken together shall also be of the same value over
and above all dues he may owe to others, He shall be a
resident of the area for which he 1s appomnted The
Governor-General shall in the name of the Crown
summon qualified persons from the various provinces and
districts to serve as Senators Eight additional mem-
bers, 1n batches so as to represent the four principal
divisions of Canada (namely Ontario, Quebec, the
maritime provinces, and the western provinces), may
be appointed A Scnator holds his appointment for
Iife He may, however, resign his place by communica-
tion in writing to the Governor-Geneiral The place of
a Senator shall be deemed to have become vacant if he
fails to attend two conseccutive sessions of Parliament, or
if he declares allegiance to some other power, or if he
1s declared bankrupt, or he ts convicted of treason, felony
or some other infamous crime, or if he ceases to hold
property or residence as required The Senate decides
all matters regarding qualfications and vacancies of
Scnators The Governor-General appoints and removes
the Speaker of the Scnate, from among the Senators.
The.quorum of the Senate, until* Parliament otherwise
decides, shall be ‘fifteen including the Speaker.
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Questions arising in the Senate shall be decided by a
majority of voices, and the Speaker shall in all cases
have a vote, and when the voices are equal the decision
shall be deemed to be negative.

The House of Commons consists of 245 members, of
whom 28 are clected for Ontario, 65 for Quebec, 14 for
Nova Scotia, 11 for New Brunswick, 17 for Manitoba,
14 for British Columbia, 4 for Prince Edward Island, 21
for Saskatchewan, 16 for Alberta, and 1 for Yukon Terri-
tory The Governor-General in the name of the Crown
summons the House of Commons.

A Senator 1s nehigible to be a member of the House of
Commons. The division of the several provinces into
clectoral districts 15 laid down in detail by the Act. The
clectoral Jaw for ithe House of Commons 1s formulated
by the Parliament so as to establish umwersal suffrage.
The House of Commons at its meeting immediately after
the general clection shall elect a Speaker from its own
members Twenty members including the Speaker con-
stritute a quorum Questions arising 1n the House of
Commons shall be decided by a majority of voices other
than that of the Speaker, and when the voices are equal,
but not otherwise, the Speaker shall have a vote The
period of office of the house shall be five years and no
more, subject to an carlier dissolution by the Governor-
General At each decennial census, and in such manncr
as Parhament may decide, the number of members
allotted to the various provinces shall be readjusted, 1n
such a way as to leave to Quebec, with its population
for the time being, its sixtv-five members Fractions of
population more than one-half of the quota figure are
counted as a full quota. The number of members of the
Commons may be frbm time to time increased by the
‘Canadian  Parliament, provided the proportionate
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representation of the provinces prescribed by the Act 1s
not thereby disturbed

All money hilis shall originate in the House of Com-
mons No money bil or proposal shall be passed by
thec Commons which has not been recommended to 1t in
that session by message of the Governor-General. When
a bill passed by the two houses 1s presented to the
Governor-General he may in the name of the Crown
assent to 1t or withhold his assent, or may reserve the bill
for the sigmification of the Crown’s pleasure A bull
assented to by the Governor-General shall so soon as
posstble be sent to the competent Secretary of State, and
the Crown may within two years of receipt of the bill
disallow the Act, the annulment coming into force con
the day on which the Governor-General signufies the dis-
allowance to the Parliament. Bills reserved for the
signification of the Crown’s will lapse if within two years
of their being presented to the Governor-General the
assent of the Crown has not been communicated to the
Parliament It 1s of some importance to notice here that
the cpoch-making Statute of Westminster, passed by
the British Parhiament after consultation with all the
Domunions, spectfically excludes the British North
America Acts from its operation For the Dominion
Parliament and the legislature of Quecbec both English
and French shall be authorized languages In the courts
of the Dommion as also of Quzbec both these languages
may be used

The legislative orgamzation and parliamentary pro-
cedure 1n Canada are, as closely as possible, based on
the British model Still there are many
interesting  features that their working
. exhibits The total ,number of seats in
the Senate set apart for Quebec are distributed among

The
Senate



212 FEDERATIONS

an equal number of electoral—or rather nomination—dis-
tricts 1n that province. This special treatment of one
province is to be eaplamned away by the spint of localism
prevalent n the French province. The qualifications of
members of the Senate are uniformly laid down by the
‘Constitutional Act But unlike the members of any other
federal upper chamber, the Senators in Canada are to be
nominated by the Governor-General on behalf of the
British Crown. In actual practice thesz nominations are
made at the instance of the responsible minsters and
hence are, i most cases, made on party grounds The
hfe-tenure 1s also a umgque feature, and judging from
the extreme lack of any useful function set apart for the
Senate, must be attributed to the narrow desire to re-
produce the British parliamentary atmosphere even to a
fault. The hfe-tenure i1s limted by the provisions lead-
ing to unseating consequent on absence at two consecutive
mneetings, and losing the initial qualfications of property
and residence required by the statute. An attempt was
once made to utilize the provision to nominate eight more
members, 1n batches of four each so as to represent the
four maimn divisions of Canada, to put an end to a con-
stitutional conflict between the two houses. Since
the stout opposition offered by the British Government
to a use of 1ts authority for setthng a domestic dispute,
no further recourse to that power has ever been taken.
‘The Speaker of the Senate i1s appointed and removed
by the Governor-General, thus denying to that body an
elementary night of self-regulation prized by all legis-
lative bodies The quorum required both for the Senate
and the, Commons 1s small, following the British practice,
unlike the Swiss or the American wh'ch 1nsists on a
majority of members Being present for a vahd transagtion
of the nation’s business It 1s noteworthy that the
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Speaker of the Canadian Senate, like that of the Austra-
han, 1s denied a casting vote, an equality of votes leading
to a ncgative result,

The details of the electoral law for the House of
‘Commons are also laid down by federal law. The
Parhament 1s summoned by the Governor-
General on behalf of the Crown, thus dis-
agreeing with the German practice by
which the President of the Reichstag himself convenes
the body. The only restriction on the Governor-General’s
discretion 1n summoning the Parhament 1s that it must
meet at least once in a year. The Speaker of the House
of Commons, unlike that of the Senate, 1s elected by the
house, and has only a casting vote, which 1s denied to
the other Readjustment of members and increase in the
total number are allowed to be effected by Dominion
legislation provided the representation granted to Quebec
1s not reduced and the relative propbrtion among the pro-
vinces 1s mamtained intact The House of Commons has
the exclusive privilege of inmtiating money bills. But fol-
lowing the Bntish tradition the Senate has been, in
practice, reduced to mmpotence in financial matters. So
also money bills are proposed only on the message of the
Governor-General, as 1n England on the motion of the
King’s Government The Dominion Government can
disallow provincial legislation In practice this is done
very rarely and only mn cases of unconstitutionality or
gross impropriety or mnjustice The laws passed by the
Dominion Parhiament can be as usual either vetoed or
accepted by the Governor-General No referendum s
provided But the Crown can disallow an Act accepted
by the Governor-General within two years of its receipt
in the Colomal Office The Governor-General can also
reframn from cither accepting or rejecting a bill passed

Dominion
legislation
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by the Parliament and he may reserve it for the signifi-
cation of the royal pleasure thereon. If, within two
years, the Crown does not signify 1ts acceptance of the
bill so reseived, it lapses. This method has been exten-
sively utihized to allow an unpleasant bill to lapse with-
out raising an immediate storm As the action of the
British Crown 1 this connexion 1s mainly guided by
the advice of its representative in the Dominion, who
1s a constitutional ruler, this provision does not really
involve any restriction on the legislative freedom of the
Canadian Parhament As three languages are authorized
in Switzerland, two arc adopted in Canada, as a con-
cession to French susceptibilities Members of Parha-
ment are paid the substantial salary of four thousand
dollars per session, with deductions on account of non-
attendance  The Canadian Parliament 1s, among the
major states, the only instance of a legislature engaging
the services of a leader of the opposition as a paid
servant, just in the same manner as those of the chief
munister of the Crown. The leader of the opposttion
1s paid in Canada the annual salary of seven thousand
dollars In the formation of the House of Commons
the residential qualficatton 1s not provided for and
hence a good deal of electioncering intrigue and mal-
practice 1s promoted Fortunately the spoils-system and
party manipulations so much i1n evidence in the great
federation across the southern frontier are not very promi-
nent in Canada It cannot be asserted, however, that the
Canadians, who have taken such great pains to trans-
plant Brtish institutions, have been entirely successful
in transplanting the British traditions of public life as a
devoted national service The Canadian house has also
adopted the system of standing committees so very pre-
valent in America and Germany, thoush there is not
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the same constitutional need for them as exists in the
two other countries, where the principle of separation of
powers 1s followed in varying degrees. So far as the
essence of self-rule and federal association 1s concerned,
there can be no doubt that the Canadian model yields for
Canada more successful results than the American model
does even for America itself, quite apart from the many

other federations that have too closely followed her
cxample.

AUSTRALIA

The legislative power of the Commonwealth shall be
vested m a Federal Parliament, which shall consist of
the Crown, a Senate and a House of Re-

S;lmmal;y presentatives. The Governor-General, who
of consti
tutional represents the Crown, may appomt such

provisions fimes for holding the sessions of the

Parhament as he thinks fit and may
also, by proclamation or otherwise, prorogue the Parlia-
ment and may in like manner dissolve the House of
Representatives  After a general clection the Parha-
ment shall be summoned to meet not later than
thirty days after the return of the writs. There shall be
at least one session of Parliament in every twelve
months The Senate shall be composed of members
chosen diractly by the people of each state, voting, until
the Parliament otherwise decides, as one electorate. The
state of Queensland, if the Parliament does not other-
wise provide, 1s authorized to distribute its membership
among its constituent clectoral districts The number of
Senators from each state shall be six This number may
be incrcased by Parliament in the case of the original
states provided the principle of equal representation is
not violated. In respect of the other states the Parhament
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may, apparently, regulate membership on other principics
and thus reduce their membership in the Senate even to
less than s.x. The Scnators are clected for six years.
In senatorial elections electors shall vote only once. The
method of electing Senators in all the states must be uni-
form, though local Parhaments may pass laws for the
regulation of tune, place and other details of the elections
The Senate proceeds with business irrespective of the
talure of indnidual states to participate n the elections
The writs for a new election have to be 1ssued by the
Gorvernors of the states within ten days of the dissolu-
tion o the Senate Half the Senate 1s renewed every
third year I{ a seat in the Senate becomes vacant before
the expiry of the normal term and before new elections
take place, the state Parlhlament, or if 1t 1s not sitting,
the statc administration 1s competent to fill the vacancy
temporarily by nomination The qualfications for mem-
bership of the Senate are the same as those for the
membersh p of the House of Representatives The pre-
sident of the Senate 1s chosen by 1ts members from
among 1ts members  The' president may be removed
from office by the votc of the Senate, or the president
may resign his post by writing to the Governor-General.
-\ Scnator also can resign his post by writing to that
cftect to the prewident or, 1if the president 15 absent from
the Commonwealth, to the Governor-General If a
Senator fails to attend for two consecutive months meet-
ings of the Senate without the permission of the Senate,
his place will be taken as having fallen vacant. One-
third of the members constitutes a quorum Questions
are determined by a majority of votes of the Senators
The president shall in all cases have a vote and when
the votes are equal the result of the voting shall be mn
the neoative
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The House of Representatives shall be composed of
mcmbers directly chosen by the people, and the number
of such members shall be as ncarly as practicable twice
the number of the Senators. The number of members
shall be distributed among the various states on the basis
of their population And unless Parhament otherwise
provides, the distribution shall be based on the following
procedure. Half the quota shall count as g full unit.
The mimimum representation of each original state shall
be five. If for elections to the most numerous house
in the legislature of a state, persons belonging to any
particular race are disqualfied, their number shall be
deducted from the total population of the state before
arriving at the number of members to which the state 1s
entitled  Subject to the provisions of the constitution,
the Parllament may make laws for increasing or diminish-
ing the number of the members of the House of Repre-
sentatives The normal term of office of the house 1s
three years, subject to an earlier dissolution by the
Governor-General. In the absence of any division of the
state territories into electoral districts by the state
Parhament, the state as a whole may be considered as
one unit for election to the House of Representatives
Provided that no voter 1s allowed to vote twice at the
elections and subject to legislation by Parliament, the
electoral franchise for the house shall be the same as
for the most numcrous legislative body in each state
Withm ten dajys of the dissolution of the House of
Representatives writs for new elections shall be 1ssued
Unti] Parliament otheiwise provides, the qualifications of
a member of the House of Representatives shall be
as follows He must be at least twenty-one years of
age,» and must have becn a resident of the Common-
wealth for at least three years If he 1= not a natural
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born subject of the Crown he must have been naturalized
for at least three years in one of the member states of
the Commonwealth. Before any business 1s transacted
by a new house 1t proceeds to elect its own president
from its members. The Speaker may be removed
from office by the vote of the house, and may himsecif
resign by writing to the Governor-General. A member
may resign by writing to the Speaker, or in his absence
to the Governor-General. If a member 1s absent for
two consecutive months from a session of the house
without the permussion of the house, his seat shall be
taken as having been vacated. Until Parhament other-
wise decides, one-third of the members shall constitute
a quorum  Questions shall be determined by a majority
of votes other than that of the Speaker The Speaker
votes only when there is an equality of votes, and then
he must vote.

No adult person who has or acquires a right to vote
at elections for the more numerous house of the Parha-
ment of a state shall, while the right continues, be
prevented by any law of the Commonwealth from voting
at elections for erther house of the Commonwealth
Parliament Members of both houses have to take an
oath or affirmation of allegiance before entering upon
their duties A person who 1s a member of onc housc
is wncapable of being a member of the other house A
person who owes allegiance to a foreign power, or has
been convicted of treason or any other offence punish-
able by imprisonment for one year or longer, or 1s an
undischarged bankrupt, or holds an office under the
Crown, or has an interest 1n a state contract shall be
mncapable of being chosen for membership of either house.
A disqualified personesitting in the legislature 1s kable
to pay damages at the rate of £100 per day of such
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attendance to the person who sues him for unauthorized
membership Unless Parliament otherwise decides,
disputes regarding elections shall be settled by the house
concerned An annual allowance shall be paid to mem-
bers of both the houses  The privileges of the Australian
Parliament shall be the same as those of the British
Parliament at the passing of the Act unless the former
otherwise decides Standing orders are framed by the
respective houses
As the Australian constitution partakes with Canada
of the jomnt heritage from Great Britamm, a number of
A features of its legislative and other organi-
merican
influence zation are the same as in Canada But
more interesting than these similarities are
the differences between the two The course of federal
evolution 1n- Australia being more akin to that of the
United States than to that of Canada, 1ts orgamzation
shows very impressive traces of American 1nfluence.
In fact, many among those who framed the original Com-
monwealth of Australia Act were avowed admirers of
American nstitutions. The Senate consists of equal
representatives of the six constituent states; they are
directly elected by umiversal suffrage at present, after a
short-lived experiment of leaving the electoral law sub-
stantially in the hands of the states, the period of a
Senator’s service 1s six years, and membership is renewed
in parts; temporary vacancies are fillad by state govern-
ments; in all these matters there 1s a close parallel be-
tween the Australian and American practices But under-
lying these similarities of form there are many essential
distinctions. The Australian Scnate has nonc of those
executive functions and forceful personalities that have
madt the American Senate the most powerful second
chamber in the world The Senate in Awstralia like
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that of Canada, which latter has at least the excusc
of being composed of members who lack the popular
sanction behind their voice, has been on the whole
an unmmpressive body It must, however, be ad-
mitted that the Australan Senate by i1ts power of
forcing a dissolution 1n case of continued disagreement
exercises considerable indirect influence Unlike the
Speaker of the Canadian Senate that of the Australian
Senate 1s appointed and dismussed by the Senate itself,
but like h s Canadian counterpart hz has no casting vote
In both the houses of the Australhan legislature a sub-
stantial fraction of the total membership, namely one-
third, 1s required as a quorum, thus departing from the
British and approaching the American model Cases of
disagreement between the two houses regarding ordinary
legislation are not provided for in Canada, the United
States and Switzerland In ‘Australia for meeting a
situation of prolonged conflict a simultaneous dissolution
1s introduced. As both the houses are elected by the
same set of voters, and as voting at elections for both
15 now compulsory by law, 1t 1s expected that they wiil
now agree with each other. If disagreement still persists
a jomnt scssion 1s provided for. The system of small
electoral districts 1s employed 1n the case of the lower
house, and that of the general ticket system for the
Senate  Hence the upper house tends to be packed with
the members of one party only, and that, the less con-
servative  The Speakers of both houses are elected on
pacty grounds, and continue to act as party leaders,
differing herein from the British and agrzeing with the
American practice

The constitution provides that the number of membeis
of the lower house will be as near as possible double the
number of members of the Senate, which 1s at present
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thirty-six. The members of the house actually number
seventy-six, clected like the Senators on the basis of
d rect universal sufirage. The minimum
that each state has of the membership of
the house must be five, and no state can be
deprived of its proportionate membership in either house
without the consent of the majority of voters in that state
The federal territory 1s represented by one non-voting
member 1n the house lhe salary of every member of
both the houses 1s 41,000 per year The constitution
does not provide any powers of veto to the executive.
Hence the legislative freedom of the Austrahan
Parliament is much more pronounced than that of Canada,
which country, however, leaves many more subjects to be
dealt with by its Parhament To prevent the lower house
from tacking on ordinary clauses to money bills 1t 1s
provided that all such clauses of money bills as are not
strictly relevant to the purpose of the Act are null and
void To prevent the rush through of all kinds of taxa-
tion proposals in an ommnibus finance bill 1t 1s provided
that except 1in the case of customs duties and excise, a
taxation bill shall deal with one object only This
system also precludes the possibihty of an all-round
financial deadlock between the two houses. Partly
owing to the influence of the caucus and partly to the
lack of efficient material to run responsible government
on a large scale and in a federal constitution, the course
of events 1n the central Australian legislature has been
anything but smooth In particular the hmited powers
of the Commonwealth Government i economic and
financial matters have caused much discontent. The ser-
vice of the foreign loans of Austrahia will not be satis-
factorily discharged, if the federa! government is not
authorized to regulate the financial and leg:slative policies

Legslative
freedom
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of states much more confidently than at present So
also the duties of the federal government 1n the matter
of labour disputes cannot be properly executed so long
as the competence of the federal legislature 1n the indus-
trial sphere 1s severely Limuted,



CHAPTER VII
FEDERAL JUDICIARY

Ixn all forms of government the orgamization of the
judiciary holds a very important place. An independent
and capable judiciary 1s essential for se-

Speciat

siguificance curing to the citizens the nights conferred
of the upon them by the state. From this stand-
judictary pont the relation between the judiciary
n a and the executive 1s always a very inter-
federation

esting study in all constitutions. In
countries where the structure of government is based
on a ngud constitutional instrument and where in parti-
cular the prmcnple of separation of powers raises the
judiciary to the level of a political power co-ordinate with
the executive and the legislature, their mutual relations
and the competency of the judiciary assume great, if not
crucial, significance This importance of judicial organi-
zation is further enhanced where the constitution happens
to be federal, as then it 1s not only the rights of indivi-
duals and of branches of government, but of semi-
independent ‘states’ that requirc to be interpreted and
protected The orgamization of the judiciary n a federai
state 1s thus to be studied both from the federal and the
wider political standpoint The method of appointment,
promotion, transfer and dismissal of judges has a bearing
on their independence and capacity which must not be
ignored Their legal competence 1in respect of constitu-
tional disputes 1s peculiarly significant 1n a federal demo-
cracy, as the assurance of an independent field of
governmental activity bv the constituent states depends
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on the ability of the courts to restramn the two sets of
cvecuttve and legislative organization from transgressing
the field appomnted for them by the constitution  The
courts, howsoever powerful, cannot and must not prevent
a change m the constitution altering the hmits of action
of the federal and state governments But the constitu-
tion being what 1t 1s, the courts ought to be able to see
that 1t 1s honoured Thus the independence and com-
petence of the judiciary 1s a necessary counterpart of a
well-ordered federal form of government. In the follow-
ing sketch of the comparative organization of the juciciary
in the five principal federations no attempt will be made
to discuss the details from the standpoint of law or pro-
cedure. It 1s intended only to indicate the nature and
the extent of the role played by the judiciary in the
federal orgamzations of the respective states,

SWITZERLAND

A Federal Tribunal 1s established for the adminmistra-
tion of justice in federal matters. In penal cases trial
1s by jury. Judges of the Federal Tribunal

si“m““’:?; and their substitutes are appointed by the
‘t)m::ln s Federal Assembly, who shall have regard

provisions to the representation of the three national

languages, French, German and Itahan.
The organization of the court, 1ts divisions, number of
judges and substitutes, their term of office and emolu-
ments, are determined by law  Any citizen ehigible for
the National Council may be appointed to the Federal Tri-
bunal, but members of the Federal Council or of the
Federal Assembly, or officials appointed by them, cannot,
at the same time, be members of the Federal Tribunal
Judges of the federal court may not, during their pertod
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of service, occupy ar;y other position either in the service
of the Confederation §r n that of a canton, nor follow
any other calling or profession The organization and
staffing of the establishrent of the Tribunal 15 1n 1ts own
hands The Tribunal shal have junsdiction i cvil
cases, (1) between the Confederation and the cantons;
(2) between the Confedcration on the one hand, and
corporations and individuals on the other, when the latter
are plaintiffs, and the matter’ in dispute reaches the
degree of importance to be prescribed by federal legisia-
tion, (3) between cantons, (4) bctween cantons on the
one hand and corporations and individuals on the other,
when either party so demands and the matter 1n dispute
reaches the degree of importance to be prescribed by
federal legislation At present the limit has been fixed
at 3,000 francs The Federal Tribunal has jurisdiction
in regard o the loss of nationality, and disputes between
cantons concerning the right of the citizenship of a
commune The federal court 1s bound to judge other
cases when the parties lodge security and the matter in
dispute 1s of the degree of importance to be predcribed
by federal legislation The penal jurisdiction of the Tri-
bunal, to be exercised with the help of a jury, extends
to (1) cases of high treason against the Confederation,
and of revolt and violence agamnst the federal authorities;
(2) crimes and offences against the law of nations; (3)
crimes and political offences which are the cause of, or
are consequent upon, disorders necessitating the mter-
vention of the federal army, (4) charges against officials
appointed by a federal authority when brought before the
Tribunal by that authority.

The Federal Tribunal has also jurisdiction 1n regard
to‘(l) conflicts of jurnisdiction between federal authorities
on the one hand and cantonal authorities on the othei;

R
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(2) disputes between cantons in matters of public law;
(3) complaints of the violation of constitutional rights
of citizens and complaints by individuals of violation of
concordats and treatics. Admmmstrative disputes are
excluded from its jurisdiction, supject to the provisions of
federal legislation  The law to be admumistered 1s the
federal law and treaties ratified by the Federal Assembly

Other matters, such as commercial law, may also be
placed under the Teibunal’s jurisdiction, by federal legis-
lation By a referendum of October 25, 1914, the follow-
ing provision was adopted concerning the jurisdiction of
the Federal Admimstrative Court in matters of admini-
strative justice Matters of admimstrative disputes and
disciphne referred to 1t specifically by the Federal
Assembly were to be tried by such an Admmistrative
Court when estabhshed Other matters also may be left to
the Admimstrative Court by the Federal Assembly, with
whose sanction the cantonal governments may also leave
their admimstrative cases to the jurisdiction of that court

The remamning details connected with organization and
procedure ate to be regulated by law  As no such law |
has, as vet, been passed, these provisions regarding the
establishment of a Federal Admiistrative Court have not
come 1into operation, the Federal Council and the
Assembly continuing to exercise this jurisdiction  Extra-
ordinary courts cannot be set up, and the ecclesiastical
courts have been abolished Suits for personal claims
aganst a solvent debtor domiciled in Switzerland must
be brought before a judge of his place of domicile, and
the property of such a person may not be seized or
scquestered outside the canton in which he 15 domiciled
mn satisiacbon of personal claims  Imprisonment for
debt 15 abolished Every canton 1s bound to accord
to citizens of the other confederated states, the same
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treatment as to 1ts own citizens 1n regard to legislation
and judicial proceedings  Final uvil judgments dehivered
m any canton may be esecuted throughout Switzerland.
Pohtical offences must not be pumshed with sentences of
death  Coiporal punishment 1s forbidden Extradition
for political and press offences cannot be made
compulsory.

The outhne of judicial orgamzation in Switzerland
crcated by constitutional provisions as outlined above has

The been supplemented by federal legislation in
Federal many respects The Federal Tribunal,
Tribunal which 1s the only fcderal court in Switzer-

land at present, consists of twenty-four judges and nine
substitute judges clected for six years by the Federal
Assembly  On the whole these elections have been satis-
factory, and thanks to the Swiss practice of re-clecting
their publ:¢ officials the tenure 1s m practice a lhife-tenure
The president and the vice-president of the Tribunal are
clected by the Federal Assembly for two years, re-election
in both respects being disallowed The payment of
judges, as that ot other officers in Switzerland, is
relatively low, being 27,000 francs per annum for the
prestdent, and 25,000 francs for other judges Accord-
ing to the constitution as many substitute judges as the
number of judges can be clected, but in practice only nine
are so chosen These substitute judges get paid by the
day when they are actually on duty The court 1s
located at Lausanne, in the French canton of Vaud, as a
compensation to the French for the importance granted
10 Berne, a German canton, 1n the matter of the pohtical
capital of the federation, and to Zurich as a seat of the
Polvtechnic The Federal Court was orginally orga-
nized for trving cases under the, public law of the Con-
federation, but its jurisdiction has eradually cxtended to
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all cwii lhiigaton Law, both cnil and criminal,
including most of the procedure, 1s now a central subject
m Switzerland, and hence the cxtent cf this appellate
jurtsdiction 1s considerable  But i1t must be remembered
that in Switzerland all original jurisdiction i awil and
crimimal cases 1s left to the cantonal courts, over whom
the federal courts and authorities have little control In
the details of procedure some differences are noticeable
between canton and canton The Federal Court has no
independent staft to get its judgments executed as 1s
done 1n the United States It has to rewy on the Federal
Council, the chief executive authority in the federation,
for this purpose But as this council also has no sub-
ordinate organization of its own 1t has to trust to the
dutifulness of the cantonal councils to give cffect to the
decisions of the Federal Tribunal Such a state of
th ngs no doubt weakens the position of the” Tribunal,
but in practice there has been substantial co-operation
between the various authorities  The judgments not
only of the Federal Tribunal, but of all courts in «a
canton arc respected by the other cantons and are duti-
fully cxecuted

In two important respects the position of the Swiss
federal judiciary 1s particularly weak It can, in specific

Its constis cases coming before it, pass judgment on
tutional the constitutional validity of cantonal laws,
and ad. either on the basis of the cantonal or fede-
ministrative ral constitution  But laws passed by the
jurisdiction

Federal Assembly cannot be challenged
before the Federal Tribunal In other words, like the
British Parliament, and unlike the American Congress,
the laws of the Federal Assembly passed by usual
procedure have to be accepted by the judiciary, whether
their subject-matter 1s 1n accordance with constitutional
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provisions or otherwise, desirable or undesirable. In
fact, from this standpoint it cannot be said that in the
Swiss federation any strict division cuists between pubhc
law and private law. The fact that any grave unconsti-
tutionahity on the part of the Federal Assembly can be
quickly set right by direct popular intervention, reduces
the significance of this lack of constitutional jurisdiction
of the Federal Tribunal. Another respect in which the
Swiss judiciary 1s at a disadvantage as compared withl the
American Supreme Court 1s the question of its own
competence 1n any case, which in Switzerland 1s left to
be settled by the Federal Assembly, whereas in America
it 1s scttled by the Supreme Court itself. A large part
of public law, known as administrative law, consisting
of departmental regulations of a semi-judicial character,
1s left to be admimstered by the Federal Council, from
which ap‘peal lies to the Federal Assembly, and only i
a few cases to the Tribunal In other continental
countries there are separate administrative courts.
These are not as yet created in Switzerland, though
allowed by the constitutional amendment of the year 1914,
and thus a very important and extensive field of jurisdic-
tion 1s left out of the reach of the federal judiciary.
It 1s, however, a noteworthy feature of the Swiss federal
court that it hcars appeals from state courts in a large
number of civil cases, above the value of three thousand
francs In such matters of public law concerming the
cantons and the Confederation as come before the Tri-
bunal, it has to confine itself to the finding of the rights,
leaving the award of damages to other authorities,
legislative and executive.

For the trral of criminal cases the court sits i five
assize circuits at stated periods It is divided also into
separate chambers for separate kinds of work, namelv,
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the Chamber of Accusation, Crimmnal Chamber, Federal
Penal Court, and Court of Cassation In assize tnals
jurors are elected by the people and are paid a small
supend per day of attendance  In Great

:tx:xm Britain, the United States and other coun-
jurisdiction tries under the influence of Brnitish juris-
of the prudence, there 1s, or at least till recently
Federal there was, no such thing as administrative
Council

law, and officials of government can be
sued in the same manncr and before the same courts
as prnivate ndividuals  On  the 'European continent,
and notably in France, there 1s an elaborate and
parallel orgamzation of admmstrative courts which
has cogmizance of matters where the official conduct
ot government departments 1s the subject-matter of dis-
pute In Switzerland a certain number of admipstrative
matters such as, callng out of the cantonal miltia,
public school system of the cantons, freedom of trade,
occupation and settlement, consumption taxes and import
duties, freedom of belief and worship, validity of cantonal
elections and votes, nights arising out of commercial
contracts with foreign powers, patents, exemption from
military service, etc, arc taken out of the control of the
Federal Tribunal and are left to be decided by the Federal
Counci!  Presumably i other matters not specifically
removed from the jurisdiction of the Federal Tribunal
that court can still act as an admnistrative court When
cffect 15 given to the constitutional amendment of 1914
and a separate system of admimistrative courts is esta-
blished, this confused state of jurisdiction will end It 1s
very doubtful, however, whether the Swiss people will
sacrifice convenience to academic rigour The complete
lack of acceptance of the principle of separation of powers
must be remembered when instituting comparisons
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between Switzerland and other countries, and parti-
cularly America.

THE UMNTED STATES

Article IIT of the constitution of the United States deals
with the orgamization and powers of the federal
judicmary It lays down that the judicial

s;"nma';y power of the United States shall be vested
o1 constls

tutio‘:;l ' in one Supreme Court, and in such inferior
provisions courts as the Congress may from time to

time ordain and establish  The judges
both of the Supreme and inferior courts, shall hold thewr
offices during good behaviour, and shall, at stated times,
recetve for their services a compensation which shall not
be diminished during thar continuance i office  The
judicial power shall extend to all cases in law and equity
ansing dnder this constitution, the laws of the United
States, and treaties made under their authonty, to all
cases affecting ambassadors, other public mimsters and
consuls, to all cases of admiralty and maritime jurisdic-
tion; to controversies to which the United States shall
be a party, to controversies between two or more states,
between a state and citizens of another state, between
citizens of different states, between the citizens of the
same state claiming lands under grants of different states,
and between a state, or the citizens thereof, and foreign
states, citizens and subjects In all cases affecting
ambassadors, other public mimisters and consuls, and
those in which a state shall be a party, the Supreme
Court shall have original jurisdiction In all other cases
mentioned above the court shall have appellate jurnisdic-
tion both as to law and fact, with such exceptions and
under such regulations as thg Congress shall make
The trial of all crimes, except in cases of impeachment,
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shall be by jury, and such trial shall be held 1n the state
where the said crimes shall have been committed, but
when not committed in any state the trial shall be at
such place or places as the Congress may by law have
directed Treason agamnst the United States shall cons:st
only in levying war against them, or in adhering to their
enemies, giving them aid and comfort No person shall
be convicted of treason unless on the testumony of two
witnesses to the same overt act, or on confession in open
court The Congress shall have power to declare the
punishment of treason, but no attainder of treason shall
work corruption of blood, or forfeiture except during thc
life of the person attained

Full faith and credit shall be given in each state to the
public acts, records and judicial proceedings of every
other state And the Congress may, by general laws,
prescribe the manner in which such acts, records and
proceedings shall be proved, and the effect thereof A
person charged m any state with treason, felony or any
other crime, who shall flee from justice, and be found
i another state, shall on demand by executive authonty
of the state from which he has fled, be delivered up to
be removed 1o the state having jurisdiction of his crime.
No person shall be held to answer for a capital or other-
wise infamous crime unless on a presentment or indict-
ment of a grand jury, except 1n cases arising in the land
or naval forces, or in the militia when in actual service
m time of war or public danger Nor shall any person
be subject to be twice put mn jeopardy of life and limb
for the same offence Nor shall anyone be compelled in
any criminal case to be a witness against himself, nor be
deprived of lfe, liberty or property without due process
of law; nor shall private property be taken for public
use without just compensation In all criminal
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prosecutions the accused shall enjoy the nght to a
speedy and public tral, by an impartial jury of the state
and district wherein the crime shall have been commutted,
and to be informed of the nature and cause of accusa-
tion, to be confronted with the witnesses against him;
to have compulsory process for obtaining witnesses 1n his
favour, and to have the assistance of counsel for his de-
fence  In swits at common law where the value in con-
troversy shall exceed twenty dollars the right of trial by
jury shall be preserved and no fact tried by a jury shall be
otherwise re-examined in any court of the United States
than according to thc rules of thc common law. Exces-
sive bail shall not be requ.red, nor e-xcessive fines 1m-
posed, no cruel and unusual punishments inflicted. The
judicial power of the Umited States shall not be construed
to extend to any swit 1n law or equity, commenced or
prosecuted against one of the United States, by citizens
of another state or by citizens or subjects of any foreign

state
The judges of the federal courts aie appointed for life
by the President with the concurrence of the Senate As
the tenure 1s sccure and long, party in-

:::reme terests do not so decisively affect the
Court judicial appointments as they do the

other appointments 1in the United States.
Particularly in the higher ranks of the federal judiciary
a non-partisan tradition 1s maintained, if not in appoint-
ment at least in 1ts functioming The salaries paid to
the judges arc not indeed very mgh—they fall short of the
earnings of the more successful lawyers  But the judges
are decently paid, and the digmity that attaches to the
service, and the sccurity and distinction, have been ade-
quate on the whole to secure the services of competent
and impartial persons The position in most of the
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constituent states 1s 1n this respect far from satisfactory.
Judges are elected by the voters for only a specific
term Thus good men are kept out and the momied
mterests and the parly bosses combine to secure the
clection of phable rather than able judges The adminis-
traticn ot crvil justice and far more so oi criminal justice
1s most unrehable 1n many of the states The tederal
judges on the other hand are so secure in their service
that they can be removed only on impeachment. If they
resign after they have attamned the age of seventy, they
are given a pension equal to their salary, if they have
served for a period ol ten years or over The system
ot recall, that 1s, the authority vested in the voters by a
majority to unseat a judge during his period on account of
unsatisfactory service, o1 to reverse his decisions as con-
trary to the judgment and wishes of the peoplg, reduces
the justice of the court room to that of the verdict of a
person playing to the mob for his own safety Against
such a contrast of judicial organization in the states, and
the executive and legislative organization, honeycombed
and vitiated by party spoils, described in the last two
chapters, the orgamzation and functioning of the
American federal judiciary appear to great advantage,
and deserve the praises showered upon them both by
American and foreign writers
The federal judiciary 1s orgamized in three stages for
the purpose of admimstering the normal federal law.
The district courts, of which therc are at
District
and cureuit present ninety-four, are the lowest orgam-
courts zations, before which all civil and eriminal
surts under federal law come for original
trial  Some cases such as those in which foreign ambas-
sadors, or states of the® Union are parties, and cases
arising under treaties or other special laws, are reserved
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for the original jurisdiction of the Supremc Court The
states are formed into federal judicial districts. No state
can be associated with any other in a district, but one
state 1f big enough, or offering vast business, may be
split up into two or more districts. The districts are
grouped into ten circuits mostly for appellate work.
The circuit courts arc composed of district and circuit
judges. One member of the Supreme Court is techm-
cally detailed to preside at these circuit assizes, but in
practice he very rarely attends the business 1n the circut.
The Supreme Court consists of one Chief Justice and
eight associate justices, On occasions, the district courts
appoint commissioners, who have the power of examining
magistrates, but cannot finally adjudge or determine, ex-
cept 10 the territory of Alaska, where they have jurisdic-
tion equwalent to that of the Justices of the Pecace and
probate ‘courts of the counties and the states Cases
from the district courts are taken in appeal to the
circuit courts, though in some special cases or in cases
of special magnitude direct appeals may be preferred to
the Supreme Court In the territories of Porto Rico,
Alaska and Hawau, there 1s the same dual organization
of courts, federal and territorial In the federal district
of Columbia therec 1s only one type of court
These courts are orgamzed by statute and not
by the constitution and hence the conditions of service
of the judges who sit in them are different from those
of the other federal judges. Appeals from the courts in
the federal district, however, lie to the Supreme Court
The Supreme Court also serves in some spectfied cases
as a final court of appeal from other special courts set
up by the Congress for trying special kinds
of cases. Thus, all claims against the
Umted States have to be preferred before the Court of

Special courts
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Claims. The competence of this court 1s confined to
finding the facts, and 1t cannot award any damages
Any reparation that may appear justified from the finding
of the court 1s paid to the aggrieved party only by a
specific appropriation vote of the Congress. Then there
1s the United States Customs Court and the Court of
Customs Appeals In view of the protectionist regime
the duties of both thesc courts are of sufficient importance
to justify a spccial organization

It will be remembered that when the federal constitu-
tion was ongnally framed it was not far removed in

Parallel the minds of the people from an inter-
and self- state convention Hence it was felt that
sufficient the observance of its terms would be
judicial

secure agaimnst the new central power or
a combination of the several states only
if 1ts interpretation and enforcement were left in inde-
pendent hands This 1s the origin not only of the sepa~
rate and concurrent organization of the federal judiciary
in America, but also of its traditions for independence
which have nobly withstood the tide of partisanship
swelling round the other federal bodies It has been
observed that the separateness of federal law and justice
from state law and judiciary 1s so marked in America,
that legally i1t 1s possible to have a person tried for the
same offence once in the state court and for a second
time mn a federal court, if only the offence were punish-
able under both sets of laws The federal judiciary has
got 1ts own independent and powerful orgamzation to
enforce 1ts judgments In each federal district there
are a Federal Attorney, who represents the United States
in all civil and crimnal cases, and a Federal Marshal,
who with the help of his staff carries out the orders uf
the courts If ever it were necessary, the federal courts

organization
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arc empowered to call upon the federal army to help 1
executing the judicial decrees. How very strong 1s the
contrast between this position of independence and
strength enjoyed by the American judiciary and the
position of restricted and dependent authority held
by the Federal Tribunal in  Switzerland 1s only
too obvious.

But the function of the federal judiciary in America
which has attracted most attention, and has even misled

Constitu- some otherwise careful students, is its com-
tional jurs- petence to interpret the constitutional law
dictron

of the federation and to protect its integrity
aganst wiolation by any authority There are n the
United States four kinds of law in force These are
in order of validity the federal constitution, federal legis-
lation, state constitutions and state legislations It 15
the duty of the federal court in the purswit of its normal
duties to pronounce on the relative vahdity of conflicting
provisions In particular, however, that court has to
«decide whether a state legislature or the federal legisla-
ture 13 competent in terms of the constitution to pass
a particular law under which rclief may have been de-
manded. Thus the Supreme Court can question the
legality of a law formally passed, if, in its judgment,
that law violates a law of lmgher validity This 1s un-
thinkable in a country ltke Great Bnitam, where all laws
are passed by the Parhiament and the legality of a law
1s determined only by 1ts having secured the assent of
the two houses and the king as required by the constitu-
tion Even in Switzerland, which has a righd constitu-
tion and which 1s a federation, the Federal Coutt, as we
have seen, has no authonty to challenge the vahdity
of laws formally passed by the Federal Assembly In
the United States even hefore the formation of the
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umon, this role of constitutional interpretation and
guardianship was vested 1n a number of supreme courts
mm states, and the particulars of federal cvolution
America and the adoption m foto of the principle of sepa~
ration of powers led the framers of the present American
constitution to include the practice in the American con-
stitution  But 1t i1s not an essential feature either of a
federation or of a written constitution to have an inde-
pendent tribunal which may challenge the legahty of law
formally passed The American federal courts have so
far d «charged their duties 1in this matter with remarkable
self-restraint and ahility. On the one hand they have not
been tools in the hands of Congresses for the time being
in powcr, and they have not hesitated to declare as illegal
a number of laws which in their opmnion were 1n excess
of the legislative authority vested in that body  The
Congress has no legal advisors of 1ts own, and out of
mistake 1t 15 possible that it may pass legislation beyond
its competence  On the few occasions on which the
Congress has allowed itself to run into such error the
federal judiciary has checked 1t, that 1s to say, n the
particular cases brought before them, the courts havc
refuced to apply the law, holding that the law was no law
It 1s possible that an unconstitutional federal law may
work for a time by not having been the basis of Iitigation,
and also that irrespective of the judicial declaration of its
mvahdity the Congress may not proceed to amend 1t but
such cases are very rare. A judicial verdict on all doubt-
ful laws 1s spcedily sought, and the legislature acts up to
the judicial finding  The federal judiciary has also avoid-
.ed the other danger of being too narrowly technical and
of thwarting the wishes of the framers of the constitution
They have interpreted sand applied not only the letter
of the law, but also its spirit Bv a recourse to the
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theory of imphed powers they have saved the national
government from the awkwardness of seeking cven ele-
mentary powers by a consututional amendment, which as
we shall see 15 a very cumbrous process mn the United
States  The critics of the Amer.can Supreme Court have
found too great an clasticity mn its mterpretations rather
than too little But on the whole 1t must be conceded that
the American federal judiciary has discharged its ordi-
nary as well as constitutional functions with a success
whreh would be remarkable anywhere, but 1s particularly
conspicuous in the United States, where the state judi-
clary in many parts 1s a by~word for inefficiency, and
where the federal author.ties veiy often value party
interests more than national service

Tue GeErvax REICH

»
Judges arc independent and subject only to the law
The ordinary junisdiction 1s exercised by the High Court
of the Reich and the courts of the states.

Summary The judges of the ordinary courts 2re
of consti-

appomted for ife  They may be removed
tutional 3

provisions from office, permanently or temporanly

transferred to another position, or retired
only on the authonty of a judicial decision, and only
upon the grounds and by the methods of procedure fixed
by law Age hnuts may he fixed by legislation, upon
reaching which judges shall retire  Prowvisional removal
from office when authonized by law 1s not affected by
these provisions In the case of a rearrangement of the
courts or their circwts, the state admimstration of justice
may order compulsory transfer to another court or re-
moval from office, but only on condition of the retention
of full salary These provisions do not apply to
commercial judges, assessors and jurymen Extraordinarv
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coutts are prohibited No one may be withdrawn from
his legal judge Legal regulations regard.ng courts
martial and summary mulitary courts are not aftected
by this requirement Military courts of \honour are
abolished. Mihtary junsdiction 1s abohished except mn
times of war and on board warships Details are regu-
lated by the law of the Reich In the Reich and the
states, admustrative courts shall be established by law
for the protection of mdwviduals against regulations and
decrees of the admmmistrative authorities. A Supreme
Court for the German Reich shall be established by law
of the Reich

There are several features in the organization of the
juchciary of the Rech that desecrve mention As 1n
Switzerland, so 1n Germany, all laws civil

Legislative

centraliza- and crimmal are made by the federal legis-
tion and lature, hut the admimstration of justice in
judicial its primary stages 1s 1n charge of the state
decentra- courts In Swatzerland even appellate
lization

jurisdiction 15 vested almost esxclus.vely
1n the cantonal courts  But in Germany the federal court,
the Reichsgericht, has the authority to hear appeals from
all other courts in the country  Moreover, though the
German central court has no mndependent executive staff,
as 1s the case 1in the United States, the control of the
government of the Reich over thosc of the states being
sttonger than that of the Swiss Federal Council over the
cantons, the position of the federal court in Germany 1s
also more assured The state courts, on which most of
the onginal work of adjudication falls, are under the
dircct control of the state governments, though the
general power of superviston and direction in administra-
tion of federal legislatiors vested in the Reich 1s exercised
tn the judictal field also The judges are appointed
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and pad by the state governments, and are
sccured 1n  their tenurc by the constitutional pro-
visions as outlined above. An interesting feature of the
tital of criminal cases i the state courts is that, along
with the assessors, at the request of the public prosecutor,
a professional magistrate 1s appointed to assist them
Over and above these ordinary courts there are courts
tor special purposes such as the admimstration of
commercial law, and of financial regulations.
Till the advent of the republican regime in Germany
therc was only onc federal court, namely the Reichs-
gericht This sits at Leipzig and con-
Reichs. tinucs to be the highest court of appeal
5:’::::; t and for the Reich in matters of ordinary law.
gerichtshof It has in all minety-five judges, who sit n
» a dozen difterent chambers for the tnal
of cvil and crmunal appeals It has a very limuted
original junisdiction, as for instance in cases of treason
Since 1921 a special, and professedly temporary court,
known as the Staatsgerichtshof, the supreme court, has
been set up It has special jurisdiction in the matter of
impeachment of federal officials at the instance of the
Rewchstag  The Staatsgetichtshof decides conflcts of
private law between the Reich and the states resulting
from the transfer of raillwavs and canals by the latter
1o the former, and similar cases 1n which property rights
of the states are mnvolved It also judges in matters of
constitutional conflict between the various state and fede-
ral authorities created by the constitution This consti-
tutional function of the supreme court has given a new
interest to the question as to whether the German courts
can sit 1n judgment over the legality of Jaws passed by
the «Reichstag and promulgated by the President accord-
mo to the proper constitutional procedurc From the
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small evidence of the working of the constitution m very
extraordinary times during the last twelve years, no
final judgment can be formed, at least by a foreign
student But the very fact that there are very keén
differences among German constitutional lawyers on this
subject would suggest the conclusion that the judiciary
has not becen emphatically and positively declared to
possess such jurisdiction In case the supreme court
becomes a permancnt part of the German federal struc-
ture, which 1s only to be expected, its constitutional
precedents of the last decade would go a long way
mn crcating for 1t a position not dissimilar in respect
of constitutional mtcrpretation and guardianship from
that occupied by the American Supreme Court  Another
probable lne of evolution m the German judiciary
so as to make 1t approach the American mgdel is sug-
gested by the provision of the constitution authorizing
the creation of new federal courts. To the extent to
which the task of applving federal law 1s taken out of
the hands of the state courts, this approximmation would
be more emphatic The fact, however, that unlike in the
United States, all civil and criminal law i1s a federal sub-
ject n Germany, and the long tradition of state courts
admmnistering that law, would militate against the chances
of a full ficdged parallel system of federal courts ever
being mtroduced The direction in which new federal
courts will be started appears to be that of administrative
justice  Under the constitution these can be set up both
bs the federal and state governments, and already many
such have been cstablished These would then be the
only federal courts, outside the extraordinary tribunal (the
Staatsgerichtshof), possessing onginal jurisdiction, the
duties of the Reichsgericht bemng almost exclusively
appellate,
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Caxapa

The British North America Act provides for the
organization of the judiciary as follows The Governor-
General shall appoint the judges of the superior, district
and county courts in each province, except those of the

courts of probate in Nova Scotia and New

Summary Brunswick Until the laws relative to
of consti:

tutional property and civil rights in Ontario, Nova
proviston Scotia and New Brunswick, and the

procedure of the courts in those pro-
vinces are made uuniform, the judges of the courts of
those provinces appointed by the Governor-General
shall be selected from the respective bars of
those provinces The judges of the courts of
Quebec shall be selected from the bar of that
province The judges of the superior courts shall
hold office during good behaviour, but shall be re-
movable by the Governor-General on addicss of the Senate
and the House of Commons The salaries, allowances
and pensions of the judges of the superior, district and
the county courts {except the courts of piobate n
Nova Scotia and New Brunswick), and of the admuraity
courts 1n cases where the judges thereof are for the time
being paid by salary, shall be fixed and provided by the
Parhament of Canada The Parliament of Canada may,
notwithstanding anything in this Act, from time to t1
provide for the constitution, maintenance and orga
tion of a gencral court of appeal for Canada, and
estabhshment of any additional courts for th
administratton of the laws of Canada
The most outstanding and in fact the u

better

ue featurc of
the. Canadian judiciary 1s that 1t as entpfely a federal or

central orgamzation There are
g

provincial courts
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.except the very munor municipal and police tribunals,
The Supreme Court at Ottawa, the superior and county
courts n the various provinces are all
established by central legislation. There
1s a umiformity of criminal law through-
out the country, and also of civil law with the
cxception of Quebec, which has been allowed to kecp
115 own cvil law based on French origins. The judges
of all courts are appointed by the Governor-General and
are paid out of the federal treasury As the appoint-
ments arc during good behaviour and as the salarnies
are decent, the effictency and independence of the
‘Canadian judiciary are of a lugh order Though appoint-
ments are sometimes made on party considerations the
functioning of the courts 1s entirely independent There
are some special courts like the Court of Exghequer and
Admiralty  As the competence of the various legislative
bodies 1n Canada 1s based on the rclevant statute of the
British Parhiament, the courts can call into question the
legality of laws passed by Canadian legislatures. With
this exception the Canadian judiciary approximates morc
closely 1o the British judicial orgamization than
any other prevalent, say, in America, Switzerland, or
Germany The constitutional competence of the
‘Canadian Supreme Court 1s practically imited by various
considerations  The possession by the Dominion Govern-
ment of the rnight to veto provincial Acts, and of all
residuary powers, reduces to a minimum the occasions
when a constitutional conflict may arise In case one
occurs the British Privy Council 1s always preferred as
the final arbiter on judicial issues emerging from the
Constitutional Act  As the result of an enactment of the
Canadian Parhament, *the strict legality of which <has
sometimes becn doubted, the British Privy Council has

Centralized
organization
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practically been excluded from hearing appeals in criminal
cases irom the decisions of the Canadian Supreme
Cowrt. By special leave of the Supreme Court, appeals
i cnvil cases are still heard by the British Privy Council
The Statute of Westmunster has not introduced any
fundamental change in this respect  So long as there are
certain 1mportant interests mn the Dommmion, such as
Qucebee, who value the role played by the British Privy
Council 1n protecting them in the possession of their
spectal law, the present state may be expected to
continue

AUSTRALIA

The Commonwealth Act has many detailed provisions
bearing on the judicature. The judicial power of the
, Commonwealth, according to the law of

Summary the constitution, shall be vested n a federal
t1-

of consty supreme court to be called the High Court

tutional

provisions of Australia, and in such other federal
courts as the Parliament may create, and
in such other courts as 1t invests with federal jurisdiction.
The High Court shall consist of a Chief Justice, and so
many other justices, not less than two, as the Parhament
prescribes  The justices of the High Court and of the
other courts created by the Parhament shall be appointed
by the Governor-General-in-Council, and shall not be
removed except by the same authority on an address of
both houses of Parliament praying for removal on grountl
of proved misbchaviour or incapacity  They shall receive
such remuneration as the Parhament may fix, but it will
not be dunimished during their continuance of office
The High Court shall have jurisdiction, with such
caceptions and subject to such regulations as the Parha-
ment presciibes, to hear and determine appeals from all
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judgments, decrees, orders, and scntences of any justice
or justices exercising the original jurisdiction of the High
Court, of any other federal court or courts cxercising
federal jurisdiction, or of the supreme court of any state,
or of any other court of any state from which at the
establishment of the Commonwealth an appeal hes to
the British Privy Council; and of the Inter-State Com-
mission, but as to questions of law only. The judg-
ment of the High Court i1in all such cases shall
be final and conclusive All matters which at
the time of the passing of the Act were referred
to the Queen’s Privy Council shall be referred to the
High Court in appeal from the supreme courts of states
No appeal to the British Privy Council shall he from the
decisions of the High Court in matters of constitutional
conflict between states, or between a state on the onc
hand and the Commonwealth on the other, unless the
High Court 1ssues a special certificate to the effect that
the matter 1s suitable for decision by the British Privy
Council  In other matters the British Privy Council shall
continue to grant permission for appeal to itself from the
decisions of the High Court, i matters that arc not
declared by the Act of the Australlan Parhament, for
which royal assent has been secured by the Governor-
General after reservation of the bill, as being outside the
scope of such appeal Since the passing of the Act of
Westmmster 1931 the position of the British Privy Council
1s-¢-1s the Dominion courts has been still further
weakened The Commonwealth Parliament, if 1t wishes
to do so, may now pass a law declaring that no appeals
whatsocver may be preferred before the British Privvy
Council

The High Court .shall have orniginal jurisdictipn n
the followine matters - thosc arsine out of treatv;



1 EDERAL JUDICIARY 247

aftecting consuls and foreign state representatives, 1n
which the commonwealth 15 a party, between states, or
residents 1in difterent states, between a state and a resident
m another state, and those in which injunction 1s sought
agamnst an officer of the Commonwealth  The Parhiament
may pass laws empowering the High Court to try cases
m onigmal jurisdiction 1n respect of the following matters :
mterpretation of the Constitutional Act, or of any laws
made by the Parliament, admiralty and maritime jurisdic-
tion, and conflict between claims based on laws of differ~
cant states. The Parhament may apportion all these juris-
dictions between the High Court, other federal courts and
the state courts. The number of judges shall be prescrib-
cd by the Parhament, which may also confer the night to
procced against the Commonwealth or a state The tnal
on indictment of any offence against any law of the
Commonwealth shall be by ju1y, and every such trial shall
be held 1n the state where the offence was commutted,
and if the offence was not committed in any state the
trial shall be held at such place or places as the Parla-
ment prescribes

It will be observed from the above-mentioned constitu-
tional provisions that the Australian judiciary 1s more
unitary than the American but less so than
the Canadian  In this branch, as in others
already noted, the stamp of the American
model 1s visible on the Austrahan structure The position
outlined for the British Privy Council deserves mention
In matters of constitutional conflict between Australian
authorities no appeal can lie to the Privy Council c¢xcept
by speaial certificate of the Austrahan Supreme Court
In other matters the Privy Council continues to have
appellate jurisdiction, excepting it cases which, by a
statute specificallv asreed to by the Crown, the Canadian

Jomnt
organization
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Parhament has placed under the final jurisdiction of the
Australian supreme court The British heritage ct a
hifelong judiciary appointed by the executive 1s followed
1in Austitaha as much as in Canada, and the resuits both
m efficency and 1ndependence have on the whole been
satisfactory. But 1t 1s alleged that the comparatively
low scale of judicial salaries in Australia 1s a serious
handicap The special High Court created for concilia-
tion and arbitration, by the very nature of its business,
which consists in pronouncing on the nval claims of the
employers and the employed, cannot be said to rise
to the same high standard. The state courts have been
empowered to distribute justice in cases arising out of
many federal laws, and appeals lie to the federal courts
Questions regarding constitutional interpretation are,
however, reserved entirely for the federal gourts

There are thus varymg practices in the different
federations, but the trend of the reform i1s in the direc-
tion of having a jomnt and not a parallel orgamization of
justice  Particularly in cases ansing out of federal law,
at least a final appeal to a federal tribunal 1s a necessity
The power of appointment, tenure, and other conditions
of service vary from country to country. Still, appoint-
ment by the respective executives for long terms, and on
secure and decent conditions are a sine qua non for an
efficient and independent judiciary, the need for which
cannot be over-emphasized in a federation



CHAPTER VIII
FEDERAL CITIZENSHIP

THERE are two questions that necessanly emerge n a
federal constitution in respect of the position of citizens.
Firstly as duahty of administrative struc-

Dual atizen- 4,10 15 the very cssence of the federal form

ship and
Bill of of government, the position of a citizen of
Rights one constituent state 1n another, 1n respect

of subjects administered by the states, 1s
always a doubtful one Unless the constitution either of
the federation or of the state concerned provides for the
extension of an:]cges of state crtizenship to citizens of
other states 1n the federation, there 15 nothing to
differentiate, from the standpoint of a particular state
government, between the subject of another state in the
union and a foreign subject. That in respect of subjects
federally administered all citizens ought to be in a posi-
tion of cquality 1s indeed a sine gua non of a federation.
The sovereign people, or whoever else 1s responsible for
the making of the constitution, may, however, feel that
even 1n matters admimstered by states a certan funda-
mental umty 1s necessary. For instance, in the Amen-
can union and 1n Switzerland, states are left to them-
selves in respect of their constitutional changes, but
a republican form js insisted upon. In Germany not only
a republican but a parlamentary form of government in
the states 1s held to be essential by the constitution
Thus a norm 1s constitutionally created below which the
rights of citizenship enjoyed by the subjects of state
sovernments cannot go. Secondly, as all federations
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possess a more or less rigid and written constitution, the
rights of citizens also find a prominent place 1n their con-
stitutional instruments Now 1t 1s a very general
eaperience that the rights of citizens do not get much
appreciable solemnity or sanction merely by their inclusion
in the constitution, 1if the normal working of the consti-
tution 15 not imbued with the spirit of democracy and
obedience to law, and i1f the pcople themsclves do not
observe tolcrance and discipline A special significance
thus attaches to the organization of a dual citizenship,
and the prescription of a fundamental bill of rights 1n
a federal constitution

SWITZERLAND

The Swiss constitution contains many clausces bearing
on citizenship It declares all Swiss people as equal
before the law The consuitfitional rights

s;“nma?; of the aitizens secured both under federal
ol consti-

tutional and state constitutions are guaranteed to
provisions the citizens by the federal government

The form of government prevalent i the
cantons 1s guaranteed by the federal government only
if 1t cnsures the exercise of political rights according
to republican forms—representative or democratic—and
if 1t has been accepted by the people and can be revised
when an absolute majority of citizens so demand. Thus
the constitution secures to the citizens even 1n thewr
cantons a republican constitution and direct enjoyment
of powers of constitutional amendment The cantons
are also compelled to provide for free and compulsory
primary education in non-denominational schools
Freedom of commerce and industry 1s guaranteed
throughout the Copfederation, with the exception of
federal monopolies, customs and commercial requla-tions.
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and sanitary obhgations For the practice of liberal
profcssions the cantons may require evidence of capacity,
but the Confederation provides for obtaimng such certi-
ficates which would hold good throughout the Con-
federation Labour legislation 1s controlled by the
cantons, but insurance legislation and general industrial
legislatton may be undertaken by the federal government
All gamuing houses and enterprises exploiting games of
chance are prohibited The secrecy of letters and
telcgrams 1s guaranteed Every citizen of a canton 1s
a Swiss citizen As such he 1s entitled, after having
duly proved his qualification as a voter, to take part
at his place of domucile 1n all federal elections and
polings No person may exercase political rights mn
more than one canton

A Swiss citizen by settlement enjoys at his place of
domcile all the nghts of a citizen of the canton together
with the rights of a citizen of the commune. Partici-
pation 1n the property of communes, of citizens and of
corporations, and the 1:ght to vote in matters cxclusively
connected thetewith, are ecxcluded from these nghts,
unless othcrwise provided by cantonal legislation. In
cantonal and communal matters a Swiss citizen by settle-
ment acquires the right of an elector after having settled
for a period of threce months Cantonal laws concerning
scttlement and electoral rights 1n communal affairs
possessed by citizens by settlement shall be submitted
to the Federal Council for approval Federal legislation
shall determine the conditions upon which foreigners
may be naturalized and those upon which Swiss citizens
may renounce their nationality. No canton may expel
from 1its territory any citizen of the canton nor deprive
him qf his rights as a native or burgher. Every Swiss
citizen has the night to settle n any part of Switzerland
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subject to the production of a certificate of ongin or
a sumilar document. The right of settiement may, by
way of exception, be refuszd to, or withdrawn from, per-
sons who have been deprived of their civic nights as
a result of penal conviction The rnight of settlement
may also be withdrawn from persons who have bcen
repeatedly sentenced for grave misdemeanours, or from
persons who bccome a permanent burden upon publc
charity, and whose commune or canton of origin refuscs
to provide adequate assistance for them after having
been officially requested to provide it In cantons mn
which domucilary relief 1s provided, permission for settle-
ment may be made conditional, 1in the case of the
ctizens of the canton, upon the person being capable
ot work and not having been a permanent charge on
public charity in his former domucile in the canton
of ongin  Every exception on account of“povert_\ must
bhe confirmed by the government of the canton of domi-
cile, and notified 1n advance to the canton of origin
The canton i which a Swiss citizen settles may not
require from him any security or impose any special
charge upon him in respect of such settlement. Simi-
larly, communes may not impose on Swiss citizens
domiciled within their area any charges other than those
mmposed upon their own citizens. The maxumum chan-
cellory fee chargeable 1n respect of permuts for settlement
shall be determined by federal law Persons settled in
Switzerland shall normally be subject in all matters of
cwvil law to the jurisdiction and legislation of thewr place
of domicile Federal legislation wili make the neces-
sary provisions for the application of this principle and
for preventing double taxation of a citizen Federal
legislation shall defise the cdifference between settlement
and temporary residence, and at the same time prescribe
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the regulations governing the political and civil rights
of Swiss citizens during temporary residence A federai
law shall make provision as to the expenses of the illness
and burial of poor citizens of onc canton who fall 1ll
or die 1n another canton

Liberty of conscience and creed 1s inviolable. No.
person may be compelled to become a member of any
rehgious association, submit to any religious nstruc-
tion, perform any act of rehgion, or incur any penalties,
of any kind whatsoever, by rcason of his rehgious
opmions  Persons excrcising the authority of parent
or guardian are entitled, in conformity with the fore-
gomng principles, to determine the rehgious educationr
of children up to the agc of sinteen ycars. The exercise
of civil or political rights may not be limited by any
ccclesiastical or rchigious requirements or conditions of
any kind wflatsocver No person may refuse, on the
grounds of religious opimnion, to fulfil any obligation of
citizenship  No person may be compelled to pay taxes
the proceeds of which are speoifically appropriated 1
payment of the purely religious expenses of any religious
community of which he 15 not a member The appl-
catton of this principle will be determned by federal
legislation  The free exercisc of rehigion 1s guaranteed
within limits compatible with public order and moralty
The cantons and the Confederation may take measurcs
necessary to mamntain public order and peace between
the members of different religious communities and to
prevent encroachments by ecclesiastical authorities upon
the nghts of citizens and of the state The Order of
Jesuits and other affihated societies may not be admitted
into any part of Switzerland, and all activities in church
and school are forbidden to their ,members. This pro-
hibition may be extended by federal decree to nther
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religious orders whose activity 1s mumical to the state
or disturbs the peace between different religions. The
founding of new ieligious orders 1s prombited  The
right to marry 1s under the protection of the Confedera-
tion No mmpedunent to marriage may be based upon
grounds of religious belief, poverty of either party, ther
conduct or any other police consideration. Marriages
concluded 1n any canton or abroad in accordance with
the law there prevailing shall be recognized as valid
throughovt the Confcderation A wife acquires on
marriage the utizenship of the commune of her husband
Childien born bcfore marniage are legitimized by the
subsequent marnage of their parents. No marriage fee
or similar impost may be levied from erther party
Liberty of the press 1s guaranteed, but the cantons
may by legislation take measures necessary for the pre-
vention of abuses Such laws must be subinitied to the
Fcderal Council tor approval ‘The Confederation mav
also prescribe penalties in order to suppress abuses of
the hiberty of thc press directed agamnst the Confedera-
tion and federal authorities Citizens have the right to
torm associations provided that the objects and methods
of such associations are not unlawful or dangerous to
the state Cantonal legislation will make the necessary
provision for the prevention of abuses The right of
petition 1s guaranteed No person may be withdrawn
from his proper judge Accordingly, extraordinary
tribunals may not be established. Ecclesiastical juris-
diction 1s abolished Civil suits are tried in the canton
of the defendant’s domicile Imprisonment for debts 1s
abolished  Every canton 1s bound to accord to citizens
of other cantons the same treatment as to i1ts own citi-
zens 1 regard to legslation and judicial proceedings.
Sentences of death may not be pronounced for any
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pohitical offence Corporal punishment 1s forbidden
Federal legislation will prescribe the lirmits within which
a Swiss utizen may be deprived of his political rights
Extradition from one canton to another will be dealt
with by federal legislation, but extradition may not be
made obhgatory tor political or press offences The
Confederation may ewpel from its territory foreigners
who compromise the internal or external security of
Switzerland  Every Swiss male 1s hable for military
service  Soldiers who lose their hives or suffer perma-
nent injury to their health in the federal service are
catitled to assistance from the Confederation for them-
selves or their families if in need Every soldier shall
be supplied free of charge with his first outfit of arms,
equipment and clothing Arms remamn 1n the possession
of the soldier upon conditions to be determined by
federal legistation  The Confederation shall prescribe
uniform regulations as to the tax on exemption from
mulitary service

It will be obscried that citizenship is primanly a
cantonal concern in Switzerland, the federation contenting
iself with adopt ng the citizens of the
cantons as citizens of the federation. The
position 1s the same mn this respect as 1n
Germany, but quite the reverse of what exists n the
United States. The constitution leaves to the federal
legislature the regulation of naturahzation of foreigners.
But no such law hawing been actually passed, naturaliza-
tion 1s also a state and in turn a communal concern

Lack of
umformity

Every commune has its own regulations for the grant
of communal citizenship to a foreign resident The
cantons adopt all communal citizens as cantonal citizens,
and the latter are adopted as fedgral citizens. Thus a
jack® of unformity is ievitable in respect of
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naturalization of foreigners in Switzerland Some com-
munes have set up such heavy naturalization fees that
their citizenship 15 open only to the richer foreigners. On
the other hand there are some communes where the
acqusition of citizenship 1s almost a matter of course
The stringent provisions agamst the Jesmits and the
formation of any new orders are remmiscent of the
religious feuds that have beset the course of federal evo-
Tution 1 Switzerland Though citizenship 15 mainly
cantonal, still all the rnights conferred on the citizens
either by cantonal or federal constitutions are enforceable
by federal action

THE UNITED STATES

The American constitution as orignally framed con-
tained very few provisions regarding the rights of
citizens By a number of “amendments,

Summary particularly of the year 1791, numerous
of consti: ’ -

tutional additions have been made. The onginal
provisions articles referred only to the hberty of

escaped slaves, and to the necessary
provision of a republican form of government in the
states No less than mine articles bearing on the rights
of citizens were added to the constitution in 1791.
Article fourth in the original constitution contamned a
section to the effect that the citizens of each state shall
be entitled to all privileges and immunities of citizens in
the several states The first of the amendments of the
year 1791 provided that Congress shall make no law
respecting the establishment of a religion, or prohibiting
the exercise thereof; or abridging the freedom of speech
or of press, or the right of the people peaceably to
assemble, and to petjtion the government for a redress
of grievances The succeeding clauses deait with diverse
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matters of citizens’ nights. a well regulated militia
being nccessary to the security of a free state, the right
of the people to kecep and bear arms shall not be in-
fringed. No soldier shall 1n time of pcace be quartered
i any house without the consent of the owner, nor mn
time of war but 1n a manner to be prescribed by law.
The nghts of the people to be secure in their persons,
houses, papers and effects, against unreasonable searches
and scizures, shall not be violated, and no warraats shall
be 1ssued but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be
searched, and the persons and things to be seized. No
person shall be held to answer for a capital or otherwise
infamous crime unless on a presentment or indictment
of a grand jury, except in cases arising in the land or
naval forces or in the militia, when 1n actual service in
time of wAr or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy
of life or limb; nor shall he be compelled in any criminal
case to be a witness agamst himself, nor be deprived of
Iife, hiberty or property, without due process of law; nor
shall private property be taken for public use without
just compensation. In all criminal prosecutions the
accused shall enjoy the right to a speedy and public trial,
bv an impartial jury of the state and district wheremn
the crime shall have been committed, which district shall
have been previously ascertained by law, and to be
informed of the nature and cause of accusation; to be
confronted with the witnesses against him; to have com-
pulsory process for obtaining witnesses in his favour, and
tc have the assistance of counsel for his defence. In
suits at common law, where the value in controversy
shall exceed twenty dollars, the right of trial by jury

shall be preserved, and no fact tried by jury shall be
9
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otherwise re-examined in any court of the United States
than according to the rules of the common law
Excessive bail shall not be required, nor cxcessive fines
immposed, nor cruel and unusual punishments inflicted
It 1s specifically laid down by a concluding article on this
subject, that the enumeration mn the constitution of certam
rights shall not be construed to deny or disparage others
retained by the pcople Slavery was abolished by a
special amendment in 1860 By a constitutional amend-
ment threc vears later it was provided that all persons
born or naturalized 1 the United States, and subject to
the jurisdiction thercof, are citizens of the Umited States,
and of the state wheremn they reside. No state shall
make or enforce any law which shall abridge the privi-
leges or immunities of citizens of the United States; nor
shall any state deprive any person of life, liberty or
property without duc process of law, nor deny to any
person within its jurisdiction the equal protection of the
laws By an amendment of 1870 and another of 1920,
1t 15 provided that the right of the citizens of the United
States to vote shall not be denied or abridged by the
Umted States or by any state on account of race, colour,
previous condition of servitudc, or sex The right to
manufacture, transport and scll liquor was abolished by

an amendment of 1919
The citizenship 1n America 1s primanly a national and
federal one, and mncludes that of the states Foreigners
can acquire the full nghts of citizenship

::::::sl:lp only by avaihng themselves of the provi-
national sions of the law regarding federal citizen-

ship But the states of their own accord
confer on the aliens resident in their territory many
rights of citizenship A residence of an average period
of one year 1s usually considered to be adequate to qualify
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for these state-conferred rights But there are many
variations m both directions Some states consider three
months as sulficient residential quahfication, while others
are satisfied with nothing less than two and a half years
The procedure which Congress has laxd down for the
formal acquisition of the rights of federal citizenship is
a very complicated one But a stay of five years in the
United States 1s considered as adequate to quabfy for
an award ot citizenship, for which an application has
to be sent two years carhier Till the year 1868 1t was
held by the Supreme Court that state citizenship did not
necessarily carry with 1t federal citizenship. By an
amendment of that year 1t was defimtely declared that
‘All persons born or naturalized in the United States
and subject to the junisdiction thereof are citizens of the
United States and of the states wherein they reside’. The
actual exefaise of the rights and obhgations of citizen-
ship has no doubt a double aspect, corresponding to the
two sets of governmental mstitutions.  But the concept
of citizenship, as of sovereignty, in a federation 1s one.
No state, as has been noted above, can either confer or
withdraw the rights of formal citizenship This can be
done only by federal authority

GERMANY

Amongst all the federal constitutions that of Germany
makes the most elaborate provision for the fundamental
nghts and duties of citizens. In fact,

Summary over fifty articles of the constitution are
of constr

tutional devoted to this subject out of a total num-
provisions ber of 181 One whole section deals with
. the individual citizen. It declares that ail

Germans are equal before the law. Men and women
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have fundamentally the same civic rights and duties.
Public privileges created by law or disadvantages of birth
or rank shall bc abolished. Old titles are merely parts
of names and new ones shall not be conferred Nor
are Germans allowed to accept foreign titles  Academic
titles, however, constitutc an exception Nationalty in
the Reich and the states 15 acquired and terminated as
may be provided by the law of the Reich. Every subject
of a state 1s also a subject of the Reich Every German
has the same rights and dutics in any state of the Reich
as the subjects of that state All Germans enjoy the right
of change of domicile within the whole Reich. Everyone
has the right to stay 1n any part of the realm that he
chooses, to settle there, acquire landed property, and
pursue any means of livellhood Restrictions may be
unposed only by the law of the Reich. All nuatlonal_s of
the Reich within and without the territory of the Reich
arc entitled to 1ts protection against foreign powers.
No German may be handed over to a foreign govern-
ment for prosecution or punishment. Every German 1s
entitled to emugrate to countries outside the Reich,
except when restricted by a law of the Reich. Sections
of the population of the Reich speaking a foreign
language may not be restricted, whether by way of
legislation or admmistration, n their free racial develop-
ment, this apples specially to the use of their mother
tongue 1n education as well as in questions of internal
administrations and admimstration of justice. Personal
Iiberty 1s mviolable. No encroachment or deprivation of
personal liberty by any public authority 1s permissible
except 1n virtuc of a law  Persons who have been
deprived of their liberty shall be informed, at the latest on
the following day, by.what authority and on what
grounds the deprivation of hberty has been ordered;
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opportunity shall be given them without delay to make
legal complaint against such deprivation. The residence
of a German citizen 1s an 1nviolable sanctuary for him;
exceptions are admussible only mn wvirtue of laws No
punishment may be inflicted for any action unless the
action was designated by law as punishable, before it
was commutted The secrecy of correspondence and of
the postal, tzlegraphic and telephonic services 1s 1nviol-
able Exceptions may be permitted only by the law of
the Reich. Every German has the rnight within the
limits of the general laws, to express his opinions freely,
by word of mouth, wrniting, printed matter or picture,
or in any other manner This right must not be affected
by any other conditions of his work or appointment, and
no one 1s permitted to injure him on account of his mak-
ing use of such rights No censorship shall be enforced,
but restrictive regulations may be introduced by law in
reference to cmnematograph entertainments Legal
measures are also admissible for the purpose of combat-
ing bad and obscene hterature, as well as for the pro-
tection of youth 1n publhic exhibitions and performances.
The next section deals with the rights of citizens 1n
relation to the hfe of the commumty Marnage, as the
foundation of family hfe and of the preservation and
growth of the nation, 1s under the special protection of
the constitution It rests upon the equal rights of both
sexes The preservation of the purity and health of the
family and its social advancement 1s the task both of the
statc and the local authorities. Fammlies with a large
number of children have a right to corresponding pro-
vision Motherhood has a claim upon the protection and
care of the statc The rearing of the rising generation,
in physical, mental and docial cfficiency, 1s the
highest duty and natural right of the parents, the
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accomplishment of which 1s watched over by the com-
munity and the state. By means of legislation oppor-
tumity shall be provided for the benefit of illegitimate
children, cqual to that enjoyed by the legitimate children.
Young persons shall be protected againsi explottation,
as well as agamst moral, spiritual or bodily neglect
Both the state and local authorities must undertake the
necessary arrangements Protective measures of a
compulsory character may only be imposed by wirtue of
a law All Germans have the nght without nonfication
or special permission to assecmble peaceably and un-
armed Opcn-airr meetings may be made notifiable by a
law of the Reich, and in case of direct danger to public
security may be forbidden. All Germans have the night
to form unions and associations for purposes not in con-
traventtion of the penal laws This right may not be
restricted by preventive regulations. The same provi-
sions apply to rcligious unions and associations Every
union 1s at liberty to acquire legal rights in accordance
with the prowvisions of the Civil Code These rights
shall not be rcfused to a union on the grounds that its
objects are of a poltical, socio-polhtical or religious
nature. The freedom and the secrecy of elections are
guaranteed The right of individual and collective peti-
tioning 1s guaranteed. All citizens of the state, without
distinction, are eligible for pubhc offices, as provided by
law, and 1n accordance with their qualifications and
abilities No special disquabfication cwsts against
women employees Officials are appointed for life, save
as may be otherwise provided by law Officials are ser-
vants of the community and not of any party Provision
15 also made by the constitution to protect the officers
against mjustice It 1s+the duty of every German te
undcrtake the duties of honorary offices according to the



FEDERAL CITIZENSHIP 263

provisions of the laws All citizens are bound to under-
take offictal duties according to law. This clause
specially applies to mulitary service.

A scparate section 1s devoted to the religious rights
of ctizens Al inhabitants of the Reich cnjoy full
Iiberty of faith and of conscience. The undisturbed
practice of religion 1s guarantced and 15 under special
state protcction The general laws of the states remain
unaffected by these clauses Religious views are no
barrier to political rights There 1s no state church.
Relgious orgamzations are placed on the same footing
as others Education and schools are the subject-matter
of another section providing for the rights of citizens.
Art and science and the teaching thereof are freec. The
state guarantccs their protection and participates in fur-
thering them The traimming of teachers is regulated by
the Reich on a uniform basis Teachers in public schools
have the rights and duties of state officials. The whole
system of education 1s under the supervision of the state,
which may assign a share in this work to the local
authoritics  School 1nspection is carried out by compe-
tent, trained and cxpert officials of high rank. School
attendance 1s compulsory for all The fulfilment of this
obhigation 1s provided for by the establishment of primary
schools, with at least cight yecars’ course, followed by
continuation schools with a course extending to the
completion of the eighteenth year of age Instruction
and all accessories are free of charge in the primary and
continuation schools The system of secondary, higher
and vocational education is to be organically developed,
and students are to be admutted according to their
capacitvy and inclination and not according to the
gconomic condition of parentse At the request of those
responsible for education of children, primarv schools of a
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denominational character may be established Grants
shall be made towards meeting the expenses of educating
ehgible poor ,children. Private schools require the
special sanction of the state, and have to conform to
standards laid down by the state Primary schools are
to be privately established only for the benefit of a
special community or 1n cases where the needs are not
met by public schools. All schools shall aim at inculca-
ting moral character, a civic conscience, personal and
vocational efficiency, imbued with the spirit of German
nationahty and international goodwill. In giving
instruction 1n public schools, care must he taken not to
give offence to the susceptibilities of those holding differ-
ent opinions The duties of citizenship, and techmical
education, are subjects of mstruction in the schools.
Upon the completion of the period of school atfendance,
cvery pupil recewves a copy of the constitution. Except
in secular schools religious nstruction 1s a regular subject
of study

One whole section 1s set apart to enunciate the
principles of economic organization recogmzed by the
Reich. In view of the fact that the present constitution
was the outcome of a revolution predominantly sociahstic
in 1ts character, special significance attaches to these
clauses. It starts with the following statement* the
organization of economic hfe must correspond to the
principles of justice, and be designed to ensure for ail a
hife worthy of a human being Within these limits the
economic freedom of the individual must be guaranteed.
Legal compulsion 1s permussible only in order to enforce
rights which are threatened, or to subserve the pre-
emment claims of the commonweal Freedom of trade,
industry and contract, accerding to the laws of the Reich,
is guaranteed, though usury is forbidden Contracts which
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offend against the requirements ot moralty are declared to
be void The nght of private property 1s guaranteed by
the constitution Its extent and the restrictions placed
upon it are, however, defined by law  Eapropriation may
be cffected only for the benefit of the general commumty
and upon the basis of law It shall be accompamed by
due compensation, save in so far as may be otherwise
provided by a law of the Reich  In case of dispute about
compensation an appeal to the courts 1s allowable unless a
law otherwise decides The ownership of property
entails obligations Its use must at the same time serve
the common good. The right of inheritance in accord-
ance with the provisions of the law is guaranteed The
share of the state in any inheritance 1s regulated by the
law Therc are also some provisions calculated to en-
courage ghstribution of agrcultural land among culti-
vators It 1s also laid down that the cultivation and full
utihzation of land i1s a duty the landowner owes to the
communtty Increment m the value of landed pro-
perty, not accruing from any capenditure of labour or
capital upon the land, shall be devoted to the uses of the
community  All riches 1n the soil and all natural sources
of power of economic value shall be under the control
of the state Subject to compensation being paid, the
Reich may, by legislation, take over any other concern
which may be suitable for socialization.  Further the
Reich may by legislation, 1n case of pressing necessity
and in the cconomic interests of the commumty, oblhge
cconomic undertakings and associations to combine on
a self-governing basis, for the purpose of ensuring the
co-operation of all pioductive factors of the nation, asso-
ciating employers and employees in the management,
and regulating the production, *manufacture, distribution,
consumption, prices and the import and export of
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commodities upon principles determined by the economic
interests of the communmity Labour is under the special
protection of the Reich, which will enact a unitorm labour
code. Copynights and patents are recognized. Free-
dom of association for economic improvement for all
occupations 1s guaranteed. All employees must have
the leisure to discharge duties of citizenship conferred
upon them The Reich will; with the full co-operation
of insured persons, create a comprehensive scheme of
msurance for the mamntenance of health and fitness for
work, provision for motherhood, old age, infirmity and
the wviassitudes of hfc The Rewch will initiate inter-
national regulation of the conditions of workers sanc-
tioned by law with a view to sccuring for the working
class of the world a umiversal minimum of social rights.
It 1s the moral duty of every German, without,prejudice
to his personal liberty, to make such use of his mental
and bodily powers as shall be necessary for the welfare
of the community Every German must be afforded an
opportumity to gamn his hvelthood by economic labour
Where no suitable opportumity can be found for him,
provision shall be made for his support The indepen-
dent middle class 1n agriculture, industry and commerce,
shall be encouraged by legislative and administrative
measures, and shall be protected against exploitation
and oppression. A very long article 1in this section re-
cognizes the right of the workers to be associated in
the scttlement of wages and other conditions of work,
and recogmzes the organizations of both workers and
employers 1n all industries and districts. A workers’
council for the Reich 1s also recognized. These rival
interests are further to be joinily organized in District
and National Economi? Councils, The legislative
powers conferred on these bodies have already been
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reviewed The Reich 1s declared to be the sole
authority regarding thesc organizations.

The laws by which foreigners can acquire German
nationality or Germans may lose theirs, are made by the
Rewch. But historically the citizenship in Germany 1s
primanily a state citizenship and all
German citizens are declared to be posses~
sed of a common aitizenship in the empire.
The clauses that provide for the cultural and economic
protection of minorities are peculiar They are designed
to appeasc the many small communities i Germany
which speak a separate language and are possessed of
a separate religious and cultural umity The details
regarding personal rights and obhgations into which
the constitution has strayed are almost meticulous The
provisions for school inspection and curriculum can
hardly bé said to be fit occupants of a declaration of
rights On the other hand, there are some provisions
which are hardly better than copy book maxims, having
no force either as a law or even as a programme  That
‘all Germans should exert themselves m body and mund

Special
features

for the good of the community’, can be of httle service
in securing for the state any specific oblhgation from
the citizens that 1t otherwise would not claim. It appears
that many clauses have been introduced in the constitu-
tion simply for their educational value. In many cases
the views of the rival parties that formed the personnel
of the Wemmar Assembly have been incorporated side
by side as a compromise. Thus the enunciation of the
rights of workers, for whom the extreme socialists stood,
i« followed by an assurance to the independent pro-
ducers of the middle class 1in agriculture and industry.
Jt is to be noted, however, that unlike many other con-
stitntions the German constitution attempts to maintain
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a balance between the rights of citizens and the obliga-
tions they owe to the state In fact as one author! has
put it . ‘In recognizing the hberties of the individual the
object 1s no longer to protect him against the state,
but to permut him to co-operate i the most effective
fashion i the well-being of all ° Even this detailed and
philosophical enunciation of the rights of citizens 1s not,
however, mmmune from legislative and executive en-
croachment. The President may temporarly suspend
many vital rights of citizenship, and the suspension may
be indefinitely continued by the legrslature

CaNADA AND AUSTRALIA

The distinction between constitutional law and ordi-
nary law 1s unknown to British junisprudence Such
rights as are conferred and such duties

l“;(l’l s::mrate as are placed on the citizens are provided
Rights for by the ordinary law of the land.
Hence neither the British North America

Act nor the Commonwealth of Australia Act contains
any references to the rnights of citizens, as 1s the
case with the three other federal constitutions
hitherto mentioned. In Canada, federal citizenship
is umiform throughout the Domimon and 1s secured by
Dommion legislation The civic position of all the
citizens 1s, therefore, the same 1n all the provinces. The
constitution of every province may regulate the privileges
of 1ts cifizens in respect of provincial subjects in any
way, but therr citizenship both of the Dominion and of
the province of domicile remains intact In Australa,
citizenship *was primarily a state citizenship, but a
separate federal franchise 1s now provided and immigra-
tion and naturalizatione are regulated by federal

! Brunet, The German Constitution
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legislation. In ustralia as in other federations the
<itizens of one state enjoy 1n others all the privileges of
the latters’ citizens. The actual rights and obligations of
<itizens obtaining in Canada and Australia are not very
tar different from those mm existence in the three other
federations, as already detailed, nor 1s the security and
sanction behind them any less rehable. But it 1s, as
observed above, a primciple of Briish law that all law
1s of uniform validity. In Australia no doubt a separate
procedure 1s provided for constitutional amendment, but
the principle governing the rights of citizens 1s the same
there as in other parts of the British Empire.



CHAPTER IX
CONSTITUTIONAL AMENDMENT

The method by which the constitution of a state can
be amended 1s always an unportant feature of govern-
mental organization The ease with

f::"my which changes 1n the political situation
flexbility and 1deas can be converted into the law of

the constitution determunes the course of
constitutional evolution In a country where the
method of constitutional amendment 1s very easy, there
1s at least the probability that far-reaching changes in
the fundamental law will be brought about_in a hap-
hazard fashion, and without the necessary sanction of
informed public opinion behind them  On the other hand
if the process of amendment is unusually rnigid the course
of political evolution and of constitutional ideas tends to
outrun the lctter of the fundamental law, and thus either
the law tends to be disregarded or the governmental
machtne jars and creaks in a very inconvenient and harm-
ful fashion .\lmost all the modern constitutions have
invested their fundamental laws with a special degrec
of solemmily by providing an extraordinary procedure
or body for the amendment of the constitution In a
federation where the relations between the states on the
one hand and the central government on the other are
of the nature, if not of the form, of a covenant, the
nced for extraordinary procedure for constitutional
amendment 1s all the greater Thus over and above the
general importance attaching to the process of amengl-
ment, in a federation the security of the respective rights
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and functions to be enjoyed by the two sets of powers
dcpends on the degrce of migidity n the constitutional
law, and on the authority which 1s mvested with the
necessary powers of consututional amendment. It has
been already noted that the current of federal evolution
15 always changing Centripetal and centrifugal tenden-
cies get the better of the existing position now and then,
and unless an amending method with a sufficient admix-
ture of ease and ngidity 1s provided, there will ne
deadlocks, 1nefficiency and revolutions. It mught also
be observed that in most cases the rights of citizenship
considered 1 the last chapter are all provided for in the
constitution, and unless the latter 1s of sufficient strength
the nights of citizens may be adversely affected. The
security of the rights of individuals and of states, the
«histributior] of powers between the state and central
governments, the regulation of the course of federal
cvolution—all these are very witally influenced by the
provisions that each fcderal constitution contains for its
own amendment

SWITZERLAND

Onc whole chapter in the Swiss constitution 1s devot-
ed to the subject of the revision of the constitution.
The federal constitution, i1t is provided,

Summary may at any time be wholly or partially
of consti- - i

amended A total revision 1s effected
tutional

provisions through the forms required for passing

federal laws  When either chamber of the
Federal Assembly passes a resolution for the total re-
vision of the constitution, and the other chamber does
not agree, or when fifty thousand Swiss voters demand
a total revision, the question whether the constitution
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ought to be revised 1s in either case submitted to the
people, who vote yes or no. If in either case a majority
of Swiss citizens who vote pronounce in the affirmative,
there shall be a new election of both councils for the
purpose of undertaking the reviston A partial revision
may take place by mecans of the popular mitiative, or
through the forms prescribed for passing federal laws.
The popular imtiative consists mn a demand by fifty
thousand Swiss voters for the addition of a new article
to the constitution, or the repeal or modification of
certain  articles of the constitution already 1n force
If by means of the popular imitiative several different pro-
visions are prescnted for revision or for addition to the
federal constitution, each must form the subject of a
separate imtiative demand The mmtiative demand may
take the form of a proposal in general terms or of a
bill complete mn all details When a demand 1s couched
i general terms the Federal Assembly, if 1t approves
thercof, will proceed to undertake the partial revision
m the sense indicated 1in the demand, and will submut
it for adoption or rejection by the people and the cantons
Ii, on the contrary, 1t does not approve, the question
whether there shall be a partial revision or not must be
submitted to the vote of the people; if a majonty of
Swiss citizens taking part in the voting pronounce in the
affirmative, the Federal Assembly will proceed to under-
take the revision 1n conformity with the decision of the
pcople When a demand 1s presented in the form of
a bill complete 1in all details, and the Federal Assembly
approves thereof, the bill shall be submitted for adop-
tion or rejection by the people and the cantons If the
Federal Assembly does not approve, it may frame and
submit to the referendunt a bill of its own, and recommend
to the people the rejection of the bill proposed by popular
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mmtiative  Federal legislation shall determine the formal-
itics to be observed 1n regard to popular mtiative
demands and to voting concerning the revision of the
federal constitution The revised federal constitution, or
the revised part thereof, shall comc¢ into force when 1t
has been accepted by a majority of the Swiss citizens
taking part in the voting thereon and by a majority of
the states In reckoning a majority of the states the vote
of a half-canton 1s reckoned as a half-vote. The result
of a popular vote in each canton 1s to be regarded as

the vote of the state
The compulsory referendum n constitutional legisla-
tion, and the other provisions regarding constitutional
amendment 1in Switzerland appear to some

Smooth ohservers as peculiarly rigid methods. In
course of
Swiss » fact the Swiss famiharity with the methods

politics of direct legislation and the co-operation

and understanding between the legislature
and the people have rendered the course of constitu-
tional amcendment as smooth as 1t need be. Leaving
abnormal periods of constitution-amending activity out
of account, 1t may be obscrved that the Swiss constitution
15, among federal constitutions, the most steadily under
the revising action of the pcople and the legislature. In
fact this ease of amendment and its regular exercise is
one important cause, which brings about the relatively
smooth course of Swiss politics. Since 1848, when the
present constitution was framed, there has not beeg a
single political upheaval of great magmtude in Switzer-
land The provision for a total revision of the constitu-
tion seems almost to legalize a veritable revolution In
practice, however, as constitutional amendments are
sceured whenever needed, a wholesale revision has never
becen attempted.
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THE UNITED STATES

The method of amending the American constitution
1s contained 1n Article Fifth which runs: The Congress,
whenever two-thirds of both houses shall
:‘:"t‘:: v deem 1t necessary, shall propose amend-
constitutron ments to the constitution, or on the applh-
cation of the legislatures of two-thirds of
the several states, shall call a convention for proposing
amendments, which in either case, shall be valid to all
intents and purposes, as part of this constitution, when
ratified by the legislatures of three-fourths of the several
states, or by conventions in three-fourths thereof as the
one or the other mode of ratification may be proposed
by the Congress No state without its consent shall be
deprived of 1ts equal suffrage in the Senate
These clauses lay down two methods of imiiative and
two of ratification in constitutional amendments. The
second alternatives in both respects have

Congress never been utilized since their 1inception
and St ne € h d all th
Yegislatures ic Congress has proposed all the mne-

teen amendments that have been passed
t1ll now, and all these have been ratified by three-fourths
of state legislatures. A convention for constitutional
purposes has never been found to be necessary or feasi-
ble since the first convention of 1787 The constitution
has made no provision for the composition and clection
of the convention, were one found to be necessary nor
has the Congress passed any laws bearing on the sub-
ject Unlke the Swiss constitution, the American con-
stitution does not provide for its total amendment. The
President, who has a limited veto on ordinary legislation,
las no veto of any kihd in constitutional matters, 4s
these are finally dependent on the state legislatures. The
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people at large have no imitiative or control in matters
of amendment The state legislaturcs have an imtia-
tive but in practice it 1s not exercised, as no convention
has ever been pressed for by them The existence of
a strong party organization makes up for this deficiency,
as any amending proposal which secures general support
will be sponsored by either of the parties having a
substantial voice in the Congress The right of equal
representation to the Scnate conferred upon the states
cannot be taken away by any constitutional amendment
except by and with the consent of the state affected.
The Congress receives 1n the course of its ordmnary
legislative business a large number of proposals for the
amendment of the constitution. But most of these do
not recerve the necessary support cither in committee or
in the open chamber

The judiciary in America by 1ts wide powers of inter-
pretation also helps i1f not in the amendment of the
constitution, at least in its broad inter-
pretation  In exercise of its functions it has
to judge not only the letter but the intention
of the all too few words which constitute the funda-
mental mstrument of the American constitution  In view
of the general misunderstanding of the role played by the
Amernican judiciary 1n the field of constitutional amend-
ment, the rules of interpretation followed by Chief Justice
Marshall, the greatest of American judges, mught be
noted here with advantage He held that every power
alleged to be vested in the national government or in
any of 1ts organs must be affirmatively proved to have
been granted But when once the fact of a grant
by the people to the national government of such a power
is «established, that power will be construed in a broad
manner., The strictness applied in determining its

Judicial
amendment
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existence gives place to liberality m its application to
concrete cases This dictum has sometimes been
challenged by the successors of Marshall, but it 1s still
the most generally accepted mode of judicial review of
American legislation. Usage, also, that great modifier
of constitutions, has not been altogether lacking in its
influence on the American constitution. This 1s borne
out, for nstance, by the binding convention that the
same person 1s not elected for the presidentship for the
third time, and by the requirement that representatives
shall be residents of districts for which théy are chosen
The country-wide agitation i1n the United States over the
question of the repeal of the prohibition laws, which are
already disregarded on a large scale, proves that the
ngidity of the amending clause has given rise to two
evils : (1) divorce between facts and law; and (u) frequent
pohtical upheavals.

GERMANY

Article seventy-six of the German constitution lays
down the process of constitutional amendment as fol-
lows: The constitution may be amended

tciz::tl““- by legislation But decisions of the Reichs-
provision tag as to these amendments come into

effect only if two-thirds of the legal total
of members arc present, and if at least two-thirds of
those present have given their consent Decisions of
the Reichsrat in favour of the amendment of the con-
stitution also require a majority of two-thirds of the
votes cast. When an amendment is decided by an
appeal to the people as the result of a popular mmitiative,
the consent of the majority of voters 1s necessary.
Should the Reichstag have decided on an alteration,of
the constitution n spite of the objection of the Reichsrat,
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the President of the Reich shall not promulgate the law
if the Reichsrat within two weeks demands an appeal
to the people

The most outstanding fact about these provisions 1s
that they indicate the normal legislature as the consti-
tution-amending body The procedure to

Transi-

tional be followed 1s, however, extraordinary,
character and special safeguards are provided. Thus
of the the German provisions in this respect are
constitution

a compromise betwcen safety and flexibi-
hty. It 1s, however, too early to pass any judgment on
the provisions as the experience of their working is only
recent. We can only say that they are natural mn a
country where the Reichsrat is representative of the
wviews of the state and can always call for a referendum.
The predomjnant position of one state 1s, however,
a very doubttul condition for the success of the practice
of the normal legislative machinery being utilized for
constitutional amendment. Unusual as the conditions 1n
Germany are, experience gamed till now does not indi-
cate that the process of amendment 1s too easy.

Caxabpa

The Canadian constitution 1s based on an Act of the
Briush Parliament No clause in that Act makes any
prowision for the amendment of the federal

:hel B"“’th constitution, nor 1s the subject of consti-
1211 .

a:; l;'::vy tutional amendment included in the hst of

Council central subjects This leaves the Cana-

dian Parhament to recommend to the
British Parliament from time to time such amendments
to the Constitutional Act as 1t may deem necessary.
These are, 1n practice, passed by the Imperial Parhament
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as a matter of course The Provimcial legislatures arc,
however, empowered to amend their own constitutions 1n
the normal process by legislation, excepting the office of
the Lieutenant-Governor, which presumably 1s to be treat-
ed n the same way as the federal machinery In a way
this lack of amending power 1s a scrious weakness in the
Domimion’s autonony But 1t invests the provinces
with a sccurity for their powers which 1s very desirable
and indced essentital for the satisfactory enforcement of
the fedeial principle It remains to be seen how long
the Canadian people consent to be led by the British
Parhament m this respect In pract'ce the present
arrangements have not been found to be inconvenient.
So also the competence of the British Privy Council to
interpret and apply the Constitutional Act has been valued
by the Canadians The Statute of Westmupster recently
passed cmpowers the Dormnion legislatures, among
other things, to amend laws passed by the British
Parhament which are applicable to the Dominions.
But 1n respect of the fundamental law of the constitution,
namely the British North America Act, 1t 1s specifically
provided that the Statute of Westminster does not apply
to the provisions of that Act Thus the Imperial Parlia-
ment 1s the only channel through which the constitution
of the Dom'mon can be changed In fact, as noted
above, this will be done, in future as in the past, at
the expressed desires of the Dominion Parliament itself.
In matters affecting the Provinces the Imperial Parla-
ment will not act except with the consent of the Provinces
concerned.

AUSTRALIA

Unlike the British North America Act, which
makes no provision for its amendment other than that
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of leg:slation by the British Parhament, the Common-
wealth of Austraha .\ct contamns a separate chapter on
the subject of alteration of the constitu-

ﬁ:::;ltu: tion  The exclusive manner of amending
provision the constitution 15 laid down as follows.

the proposed law for the alteration
ot the constitution must be passed by an absolute
majority of each house of the Parliament, and not
less than two and not more than six months after its
passage through both houses the proposed law shall
be submutted i cach state to the electors qualified
to votc for the clection of members of the House
of Representatives But it cither house passes any such
proposed law by an absolute majority and the other house
rejects or fails to pass it, or passes 1t with any amend-
ment to whih the first mentioned house will not agree,
and if after an interval of three months the first mentioned
house in the same or the next session again passes the
proposed law by an absolute majority, with or without
any amendment which has been made or agreed to by
the other house, and such other house rejects or fails to
pass 1t, or passes it with any amendment to which the
first mentioned house will not agree, the Governor-
General may submit the proposed law as last proposed
bv the first mentioned house, and either with or without
any amendments subsequently agreed to by both houses,
to the electors 1n each state qualified to vote for the
election of the House of Representatives When a pro-
posed law is submitted to the electors the vote shall be
taoken 1n such manner as the Parhament prescribes
But so long as adult suffrage has not been unmiformly

introduced i all the states,! the votes for and against
. -
' Umversal suffrage has already been introduced as noted in a
previcus chapter
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cast in the states where adult suffrage prevails shall be
counted as one-half of the actual number cast. And 1l
in a majority of the states a majority of the electors
voting approve the proposed law, and if the majority of
ali the electors voting also approve the proposed law, 1t
shall be presented to the Governor-General for the
Crown’s assent No alteration dimimishing the propor-
tionate representation of any state in either house of
Parliament, or the mummum number of represen-
tatives of a state in the House of Representatives, or
increasing, dummishing  or otherwise altering  the
Iimits of the state, or in any manner affecting
the prowvisions of the constitution in relation thereto,
shall become law unless the majority of the electors
voting 1n that state approve of the proposed
law The constitutions of the states gre alterable
according to the provisions contamed in them for their
cwn alteratinn  So far as corstitutional amendment 1s
concerned, the Statute of Westminster lcaves the position
where 1t was It is specially provided that- ‘Nothing
in this Act shall be deemed to confer any power to repeal
or alter the constitution or the Constitution Act of the
Commonwealth of Australia otherwise than in accordance

with the law existing before the commencement of the
Act’



CHAPTER X
FEDERAL FINANCE

It 1s not relevant to the mamn theme of this book to
describe 1n detail either the organization or the existing
condition of finances in the five principal
f:':::: federations.  Financial powers are an
authorifres integral part of the sovereignty of the
state, and hence the distribution of taxing
authority between the federal and state governments has
considerable constitutional sigmificance.  As, moreover,
there 1s a duality of administrative organs in a federation
the question arises as to the adequacy and suitability
of the arrangemecnts made by the constitution for
the service of these respective powers An attempt
to keep the local and central powers as distinct from
one another as possible, and to find for each sources
of revenue over which it has complete administrative
control 1s natural to all framers of federal constitutions.
But facts have 1n many cases proved too strong for this
academic exclusiveness, and in practice a good deal of
common ground between the central and state govern-
ments has developed. It 1s intended here to outhne
these relations and tendencies, and to indicate the main
sources of revenuc and heads of expenditure of the
principal federal governments.

SWITZERLAND

The Swiss constitution does not contan any special
provisions rerarding the financial side of federal
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organization [n the coursc of the general clauses,
however, the foliowing references to the topic occur.
Fces and royalties from federal concessions
for the utiization of water power are
:;":;se'o:zm recetved by the central government For
stitution the carrying out of the cantonal obhga-
tions n respect of primary education the
central government grants subventions to the cantons.
Subject to some fundamental rules such as its non-
denominational character, the actual orgamzation and
control of primary education 1s in the hands of the
cantonal governments Customs duties are within the
province of the federal government which may levy
import and export taxes The collection of federal
customs must be rcgulated in accordance with the
followng principles —
1 Import tanes

Financial

(e) Materials necessary to the industry and agri-
culture of the country must be taxed as hghtly as
possible

(b) The same principle applies to commodities
necessary for the maintenance of life

(c) Articles of luxury must he subject to the
heaviest taxes Except where absolutely impossible these
principles must be observed in concluding commeicial
treaties with foreign nations

2 Expoit tanes must bc as moderate as possible
3 Legsslation on customs will contain suitable pro-
visions for the continuance of commercial and market
intercourse across the frontier
These provisions do not preclude the Confederation
from taking e\ceptional measures temporarily to meet
abnormal circumstances There 1s a federal monopaly 1n
salt, gunpowder and lhquor The net receipts accruing
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from duties upon the sale of distilled beverages remamn
the property oi the cantons in which they are collected.
The net reccipts ol the Conlederation accruing from
distilation within the country and the corresponding
increase n dutics on distilled beverages imported from
abroad are distributed among all the cantons in propor-
tion to their populations The cantons must spend at
least ten per cent of the receipts in combating the causes
and cftects of alcoholism Posts and telegraphs are a
federal monopoly and all revenues from the same be-
long to the Confederation The r ght of comnage and of
1ssuing  paper money 15 exclusively vested in the
Confederation The Confederation can levy stamp
duties except on documents concerning landed property
and mortgages ]he expenses of the Confederation are
thus met by,,

(a) revenues from federal property,

(b} federal customs,

(c) posts and tclegraphs;

(d) the gunpowder monopoly,

(e) half the procceds of the military exemption taxes
levied by the cantons;

(f) contributions from cantons determined by federal
legislation with reference to their wealth and taxable
capacity ; and

(g) stamp duties

In the year 1913, by a special constitutional amend-
ment, the federal income-tax was introduced to meet war
expenditure  This was treated as a temporary tax, and
according to present provision will lapse mm 1934 It
brings n only a small revenue which 1s now uttlized for
payving off part of the national debt.

The following table gives the bidget estimates of the
Swiss Confederation for the year 1931
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Expenditure
Source of Revenue Francs Branch of Francs
Capital 1nvested 27,234,820 Debt charges 117,527,361
General  Admums- General  Admunis-
tration 606,560 tiation 6,036,168
Departments Departments .
Political . 284,000} Polrtical 7,876,400
Interior . 1,193,980 Interior 44,409,953
Justice and Justice and
Police N 2,602,500 Police 7,718,000
Military . 389,285| Military 92,902,600
Finance and Finance and
Customs 353,171,744 Customs 23,981,213
Commerce, Indus- Commei ce, Indus-
try and Agn- try and Agri-
culture 2,183,100 culture 72,391,232
Posts and Rail- Posts and Rail-
ways 14,291,700 ways 6,348,952
Miscellaneous 562,311 | Miscellaneous 27,908,113
Total .| 402,520,000 Total *. | 407,180,000

The orgamization of fcderal finance in Switzerland 1s
out of accord with the doctrinc of separateness. Not
only does the confederate government

:;’t?;‘:l s:';:: share 1ts revenues n certain respects, such
existent as liquor monopoly and stamps, with the
cantons, and make earmarked grants for

purposes ke cducation, but 1t receives a share n the
cantonal collection of duties on military exemption, and 1s
empowered to levy contributions on the cantons in pro-
portion to their wealth and taxable capacity The
cxpenditure 1ncurred in the cantons is relatively small
and 1s met by levying all taxes not included in the
federal schedule Tt is noteworthy that all direct taxation
of immcomes was 1n Switzerland, as in the United
States, reserved to® the constituent states by * the
constitution, unlike the other federal sovernments where
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the tendency was to leave the central government consti-
tutionally free to tap direct sources At the present
stage, however, this makcs very little difference, as fol-
lowing upon the American federal income-tax of 1913,
the Swiss Federal Government has since the commence-
nmnt of the last World War embarked on schemes of
direct taxation. Though this last inroad by Swiss
federal authority in a ficld traditionally reserved for the
states 1s provisional mn form, 1t 15 not expected either
that 1t will be abandoned or, having once been given up,
will not be readily revived. When the Swiss Federal
Government grants subventions to cantonal governments
for general or specific purposes, detailled administration
of the departments concerned 1s not interfered with by
the central government, which at the most contents it-
self with 1ssuing some fundamental regulations which
have to be Jbe)ed by the cantonal governments

THE UNITED STATES

The American constitution lays down that the Con-
gress shall have power to levy and collect taxes, duties,
imposts and excises, to pay the debt and

Growmng provide for the common defence and

scope of general welfare of the United States. But
federal
taxation all duties shall be uniform throughout the

federation The maintenance of tha Posts
is also a federal function Direct taxes, other than thosc
collected on the basis of population, were excluded from
the ficld of federal finance till 1913, in which year the
federal income-tax was introduced by means of a consti-
tutional amendment Export duties continue to be
prohibited to the present day The regulation of foreign
commerce 1s also a federal function+and all customs duties
are collected bv the federal government. These are the
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only constitutional provisions bearing on federal finance
i the United States In addition to the federal income-
tax there 1s also an Estates Duty introduced by the
federal government. The states governments mostly
receive their mncomes from land and property taxation,
the corporation tax, the inheritance tax and the varous
Iicensing taxes In many states (at present numbzring
thirteen) a scparate income-tax 1s also levied  The nced
of a constitutional amendment to bring the income-tax
within the province of the federal government 1s signi-
ficant of the ever-increasing need for funds to meet the
constantly growing scope of federal activites.  The
conception that the federal government exists only for
defence and customs regulation 1s too much out of accord
with the widening scope of modern national and mnter-
national hfe  In the wake of increasing ft.mctlons, the
demand for funds has also increased, and no rigid
restrictions on the principles of allocation of revenues
can now be laid down The component states also have in
many cases to meet their growing needs by tapping the
same sources as the federal government. The tradition
of independent admimistration 1s so strong m the United
States that even though several of the states and the
federation levy income-taxes side by side, yet they main-
tain a separatc organization for collection and assessment
This 1s peculiar to America, as in other countries where
central and local governments tap the same source a joint
orgamzation has been gencrally found to be both con-
ventent and economical. It might also be noted that since
1921 the budget system has been introduced in America,
and an attempt 1s being made to regularize the finances
and base them on a comprehensive and consistent policy.

The lack of financial co-ordmation with a view to secure
uniformity 1n assessment and efficiency in collection of
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the varous local and central sources of revenue, is the
most outstanding feature of the present organization of
\mecrican finances  So long as the land was
blessed with unchecked material prosperity
the evils of this disorganized condition were
not generally noticed. The growing demands for state and
federal services on the one hand and the falling off of the
yield of the various state and federal sources on the other
have latterly served to emphasize the need of a reform
1n the direction of centralization and co-ordmmation It 1s
felt that the ewvils of inefficient collection and double
taxation can hardly be avoided otherwise. The practice
of the federal government of making subventions to the
states, particularly the backward ones, 1s recently on the
increasc  This tendency only helps to strengthen ‘the
adnunistrative claims ot the central government.

The follownng are figures of actual revenue and ex-
penditure for the year 1930-31.

Lack of co-
ordmnation

Revenue Dollars Expenditure Dollars
Customs 378,354,005] General
Internal Revenue Expenditure
Income-tax 1,860,394,295
j Legislative 23,078,413
Miscellaneous 569,386,721
Miscellaneous Executive 506,811
Receipts Department of
Proceeds on State . 15,687,716
Government Treasury Depart-
owned securi- ment 204,569,134
ties War Depart-
Foreign obligations ment . .| 478,418,974
Puincipal  51,588,133] Navy Depart-
ment 354,071,004

Interest | 184,474,622
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Revenue

TEDERATIONS

Dollars

Expenditure :

Dollars

v

Railroad secur-

ties .o
All others .
Trust Fund Re-

ceipts (reappro-
priated for m-
vestment)

Proceeds of sale of]|
Surplus pro-
perty

Panama Canal tolls
etc

.
Other  Miscellane-
ous revenue

Total ordinary re-
ceipts

16,767,028

11,558,914

61,159,058

8,641,223

26,624,253

148,285,242

3,3179233,494

Interior
ment

Depart-

Post Office
Agniculture
Commerce
Labour

Justice .
Independent

bureaus
offices

and

District of

71,500,359
82,298
296,865,945
61,477,118
12,181,886

44,433,498

49,969,046

Columbia

Public
charges

Dbt

Sunking Fund .

Foreign  Repay-
ment .

Interest on pub-
hic debt

Postal deficit
Panama Canal

Veteran's
reau

Bu-

Shipping Board .
All others .
Total expenditure

charged to reve-
nue

47,798,066

391,660,000

48,245,950

611,559,704
145,643,613
9,299,057

729,199,248
331,961,996

688,240,503

4,219,950,339
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GERMANY

In the category of exclusively central functions are
included the monetary system, the customs, posts, tele-
graphs and telephones, poor relief, social
msurance, and raillways The Reich may
by legislation lay down fundamental
principles governing the admissibility and mode of
collection of state taxes in so far as they are re-
quisite for protecting important social interests or for
preventing (1) loss of revenue or mnjury to commercial
mterests of the Reich, (2) double taxation; (3) excessive
charges on transport facilities; (4) hindrance to free
movement of goods, and (3) bounties on exports. LCus-
toms and dutics upon articles of consumption are adminis-
tered by the authoritics of the Reich  The ownership of
railways 1s acquired by the Reich  The railway budget and
accounts are incorporated with the general finances, but
the conduct of the raillways as a separate business is
insisted upon by the constitution The constitution fur-
ther lays down that the Reich has leglslatlve' power as
1egards taxes and other revenues in so far as they are
appropriated wholly or 1n part to i1ts purposes. Should
the Reich appropuate taxves hitherto appertaning to the
various states, 1t must take into consideration the main-
tenance of the witality of these states. The tendency
of the financial provisions of the constitution 1s definitely
in the dircction of centralization. Taxes of the Recich
arc collected separately by officers of the Reich, and a
separaic Financial Court, the Reichsfinanzhof, is em-
powered to try cases arsing out of tax laws Co-ordi-
nation of financial orgamzation 1s indeed a desideratum
i’ the Germany of today, faced %s it 1s with the colossal

10

Centralized
finance
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problem of reparations. Perhaps at a more normal and
prosperous time, decentralization in the financial, as in
the general administrative, field will be demanded by
the states. For the present finance has been deliberately
centralized, and extensive, almost plenary, legislauve
power n respect of taxation 1s vested by the constitution
in the Government ot the Reich

Under the Empire the system of federal finance mn
Germany was 1li-developed The central government,
wh.ch had immense political authority, had very small
financial resources Under the republican regime the
position has been reversed Not only are important heads
of revenue reserved for the central government, but a
general power of taxation 1s vested with it. Taxes on
incomes, inheritance, land transfer and turnover are thus
reserved, and these cannot be added to by provincial sur-
charges without the previous sanction of ghe federal
government. A definite share of some of the centrally
collected tases 1s paid to the states, who in turn are
expected to pass on part of their receipts to local bodies.
To meet the requirements of national development, parti-
cularly 1n the smaller and backward states, the Reich
makes specific grants which are earmarked for particular
activities The central government lays down certain
conditions regarding the use of these grants and super-
wvises their administration Customs, escise and turn-
over taxes are exclusively at the disposal of the central
government  Practically all the states have found 1t
necessary to have an inheritance tax of their own n
addition to a simlar tax levied by the Reich. How to
find adequatc sources of income to finance the growmng
nceds of both the common and several governments, is a
question that had to be answered in most federations
by admitting both the *governments to a share in the
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growing souices of revenue, with the exception of cus-
toms duties

The budget estimates for 1930-31 give the principal
items of revenue and expenchture as follows

Revenue 1:‘::;:: Expenditure 1::‘:1_12:
Taxes 9,000
Customs 1,266 Payments to states
Administrative Re- and communes 3,578
venues 390 General Admuinmis-
trative expen-
ses 2,729
Interest and amor- Unemployment Re-
tization on rail- hef . 730
way bonds 660 War and Cwl
Pensions . ol,748
Internal charges

arising out of
» war, occupation

Other Revenues . 764 etc 408
Payment of bonds
and reduction

of debt . 1,003
Dawes Scheme ... 1,883

Total .. 12,079 Total . 12,079

CaNapa

The sources of revenue allocated to the provinces are
direct taxation within the province, public lands and
forests, licenses for shops, taverns,
saloons, and auctioneers. All the rest of
the sources of revenue belong exclusively
to the Dominion Government. Certain annual grants
have to be made by the Dom:nion to the provinces. Land

Financial
allocation
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tax, forests, mines, game and fisheries arc other sources
of provincial income. In most of the provinces, inhentance
taxes are also levied Federal excise 1s levied mainly
en spinits and tobacco, the provinces continuing to levy
supplementary or licensing duties in these respects With
the introduction of the War Tax revenue, which 1s collec-
ted from banks, insurance compames, and other corpora-
tions, the income-tax and business profits tax, the sales
tax, and stamp duties, the Dommion Government has
adopted a policy of direct taxation which—though strictly
constitutional—was not thought of as suitable for it by
carly statesmen and writers. The provinces receive very
substantial subsidies from the Dominion Government,
and they play a very important part in provinctal finance.
Some carmaiked grants, such as those for road devclop-
ment, are also received by the provinces, and in general
the admimistrative control that follows financial subven-
tion 15 not mconsiderable But there 1s an imminent
need for co-ordmmation mm respect of assessment and
collection of many of the taxes that arc availed of
by both the governments It 1s only m keeping
with the requrements of a national munimum
of social development that smaller and backward pro-
vinces such as British Columbia and Prince Edward
Island receive spectal grants from the Dominion Govern-
ment A vely unwelcome practice in the administration
of public finances i Canada must here be noted Local
and factious expenditure is too often incurred with un-
justifiable wastefulness, and then by direct and indirect
mcthods 1s financed out of federal funds This does not
make cither for sound finance or for efficient administra-
tion

The following 1s a statement of the Consolidated Fund,
that 1s, general revenue and expenditure :—
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i 1931-32
Revenue 1930-31 Lapenditure (r stimates)
(Dollars)

(Dollars)

Customs .| 131,208,955 f Public Debt Ser-

Excise . | 57,746,808 vices and sink-
Public Woiks in- ing fund 124,271,333
cluding canals. 1,389,062 | Civil Government 13,031,771
Post Office 30,212,326 | Pensions o 52,420,351
War Tax revenue |107,320,635 | Defence .. | 138,162,645
Various e | 21,709,515 | Public Works . 17,673,262

* Subsidies to pro-
vinces 12,744,201

Pensions and Na-
tional health 13,151,210
National Revenue 14,806,361
Post Office .. | 36,339,976
Other heads ..} %0,208,057

L]
»
o|—
Total 349,587,299 Total .| 367,810,166
AUSTRALIA

The Austraban constitution makes detailed provisions

on the subject of finance

Most of these refer to adminis~

trative details and mutual adjustments.

Constitu-
tronal pro-

visions to

be

sources

Customs and excise are specially declared
Commonwealth

Tem«

porary provisions for subventions to the

various states are also made,

and tdl 1910 assign-

ments out of the proceeds of the customs were paid to

the provinces

Though the Commonwealth Government

.levies the inheritance tax the state governments also

continue to do

so. The

states, however,

derive a
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substantial part of their income, nearly one-half, from the
proceeds of public utihty services, such as railways,
tramways, water supply, etc. The excise revenue also 1s
tapped both by state and Commonwealth governments.
The Commonwealth, like the central governments n all
other federations, pays general and earmarked subsidies
to the state governments

The virtual existence of a concurrent power of taxation
m the Commonwealth and state governments leads to
disorganization in financial administration. This evil can
be checked only by establishing some form of a co-ords-
nating financial agency, which step would, however, too
violently offend the feelings of independence cherished
by many, though not all, of the constituent states The
Commonwealth Government pays to all states specific
grants for earmarked purposes, such as combating
venereal diseases, and backward states like Tasmania
and Western Australia receive special subsidies for their
development

Another peculiar feature about Australian federal
finances 1s the constitution of a National Loan Council
consisting of representatives both of the state and Com-
monwealth governments This body negotiates loans
on behalf of all the states and the Commonwealth Govern-
ment The responsibility for all loans 1s thus national,
and naturally the federal government has the necessary
powers to secure the repayment of loans coniracted by
a state. The recent happenings in Australia have made
this pont abundantly clear. It will be recalled that one
of the influences leading to Australian federalism was the
prospect of enhancement of foreign credit. The Com-
monwealth Government grants from time to time sub-
ventions to the state governments to enable the latter,
to bear the debt charses.
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The following are figures of the revenue and expendi-
ture account for 1930-31

Revenue Pounds Expenditure Pounds
Customs 18,224,237} War and Repatria-
Excise . | 10,070,846 tion - | 29,506,218
Land Tax 2,758,598 | Invalhd and  old
Probate and age pensions . | 11,710,953
Succession  du- Matermty  Allow-
ties 2,068,865 ances e 630,652
Income-tax .. | 18,604,374] Posts and Tele-
Entertainments 186,661 graphs 12,994,870
Posts, Telegraphs Payments to States | 11,112,615
and telephones | 12,839,104 | Federal aid, Roads 2,000,000
Sales tax 3,472,854 ] Other heads . 12,369,231
All aother . 9,814,245
—_— ——e
Total . | 69,566,920 Total .. | 80,324,539

Taxation 1s pre-emunently an economic operation and its
working 1n federal states has yielded interesting reactions
on the administrative side. The require-
ment that the state and federal govern-
ments should have, as far as possible,
separate fields of governmental activity and financal
resource has been rendered non-existent by the growing
economic integration wn all federations The prejudice
agamnst the centralizing influences of a co-ordinated
system of finance have not as yet vamshed But ex-
perience 1indicates that the establishment of some form
of financial centralization both for assessment and collec-
tion 1s essential in the case of many sources of revenue,
particularly so if they are tapped both by the central and
local governments Such a development would, of course,
reduce the importance of the administrative exclusiveness
of *states that was such a valued possession of the con-
stituents in a federation till now. The experience of all

Tendencies
of progress
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federations, and particularly of the United States, 15 very
mstructive 1n this respect The federal government therc
1s bemng called upon to undertake a much more positive
and wider range of admimstrative functions than was
chalked out for 1t by the framers of the American const:-
tution. For a present-day obscerver of American bfe,
therefore, the financial arrangements in that country
appear to be pecularly inadequate, particularly in respecr
of the regularization and co-ordmmation of state and
federal finances Another very interesting development
in all the federations 1s the system of subventions Therr
use 1s steadily on the increase These are granted either
for the general purposes of the states or for certan ear-
marked activities  Backward and smaller states get
special grants to help them to mamntain therr administra-
tion at the minimum level of effictency The degree to
which 1n all these cases of federal subsidies the adminis-
trative control of the federal government 1s entertained,
varies from state to state But an unmistakable tendency
towards an increase of central influence over state
administrations, on account of the latter’s financal
dependence on the former, 1s visible  On the other hand
there arc no instances to show that in normal times 1t 1s
expected that the state governments will make any contri-
butions to the central government out of their revenue.
An attempt continues to be made to ensure that each
government should possess sources of revenue which are
appropriale to 1ts functions, but whercver such an
arrangement faills to secure erther efficiency or adequacy
there 1s an unmistakable urge towards centralization and
jomnt sharing. The old idea about direct taxes being
suitable to state governments and indirect to the federal
government has long®ceased to fit the financial and
administrative conditions 1n federal <totec



CHAPTER XI
THE FUTURE OF FEDERALISM

CoxsipErING the trend of the evolution of political
mstitutions up to now, any claim that there 1s a con-
tinuous or a umiversal urge towards federal-
:)t “';:l:l‘:?-s 1sm can hardly be justified. Most diver-
alism gent tendencies of political development are
found at work at one and the same time.
While n some countries the tendency of political evolu-
tion may be definitely federal, in others centrahzing
movements are gathering weight
Even 1p a federation the ewistence of centralizing
tendencies for some of the units 1s not ruled out. The
formation of a new state as a result of the unton of a
few smaller states in Central Germany and the very
recent movement towards the union of three smaller
Canadian provinces are significant 1n this respect The
needs of different countries at different times vary from
onc another, But only a confirmed pessimist can deny
that not only in the political, but in many other fields
of social organization the principle of federation has
proved itself so potent a solvent of the numerous yet
unavoidable local and narrower differznces, that a further
substantial extension of areas under federal government
may well be looked for So also it would be misreading
the essentially oscillating movement of human civilization
to read in the political history of the world during the
last dozen yecars an unmitigated or a final success for
unthinking and exclusive natwnalism. The Treaty of
Versailles so energetically emphasized the validitv of the
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smaller nations’ claim for independence and professed to
uphold 1t with such a strong international orgamization as
the League then claimed to be, that 1t was only to be
c\pected that these newly created states should be jealous
of their cherished sovereignty and should attempt to put
it to all kinds of traditional tests, if only to prove its
genuineness So far as the major states who were 1nstru-
mcntal 1n framing the Treaty of Versailles are concerned,
several relevant factors must be impartially and carefully
considered before deducing conclusions from their con-
duct. The defection of the United States, which nation
more than any other was responsible for the recognition
of nationalities and for the setting up of an international
organjzation, shook the faith of the other nations, and
m particular of France, in the potency of the League
1deal. Judging the position of France i the hight of the
history of its relations with other European nations i1t
can be excused the panicky behaviour of which it has
undoubtedly been gulty. the defection or surliness of
one nation gives ground for others to follow i1ts example.
Moreover the respect for nationality shown by the Treaty
of Versailles even to the smaller state3s, was conspicuously
and deliberately withheld m respect of the relations
between Austria and Germany, and those between the
Imperiahist powers and their dependencies A war wiich
was avowedly waged to end war, closed with a settlement
which placed on a proud German nation the indignity
of the war guilt and an unbearable burden of reparations.
These are some of the imperfections of the peace treaty
which serve to explain the recent swing of the pendulum
m the direction away from internationalism. But if a long
view of historical movements were taken 1t would appear
that, even out of the "experience of the years that
are immediately ahead, a reaction 1s hikely to set in.
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How long 1t will take for this reaction to start
and what new disasters are i store for the world’s
statesmen as their taskmasters 1t would be futile to

contemplate
The course of federal evolution indicates that in the
past the need oi forming wider umts for purposes of
dcfence and economic exchange has pro-

::Z“"ty moted the cause of federalism. In the
progress world of today there are unmistakable

signs that on both these counts the need
for a widening of the hmis of pohucal allegiance 1s
overwhelming. Defence 1s secured either by forming
stronger unions to fight another nation or by combmning
1solated states into a wider orgamization under a common
authority, so that the conflicts of interests which lead
to war may be mimimized, and in case such disagree-
ments develop they may be treated by methods of peaceful
arbitration  Some people trace in the post-War pacts
and unions among states merely a repetition of the old
principle of balance of power But there 1s an important
difference between the treames of alliance before the
World War, and the pacts for the prevention of armed
conflict that have followed it. The latter are not only
deflmite steps 1n the direction of peaceful international
intercourse, but they entail a tacit, though faint, recogni-
tion of some of the hmitauions of aggressive nationalism
To the extent to which ideas of exclusive natiopal
sovereignty will be replaced by the urge towards concert-
ed effort among nations for living a peaceful life of mutual
regulation and adjustment, to that extent the path lead-
ing towards a wider statehood than the nation will be
smoothened Such a umt, if and when it arises, must
necessarily take the form of a federation. The League
of Nations may not possess today that sanction behind
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its actions which alone can make 1t a nucleus of a World
Confederation A long educative process 1s necessary
ta convince the powerful states of the world that 1n re-
cogmzing a common world authority 1n matters vitally
affecting the whole of mankind, they would only be
strengthening their own chances of peaceful and continued
progress. The Great War did something to impress this
lesson on the belligerent nations, and the present world
crisis 1s working in the same direction. Alongside of
a readiness to submit the differences and needs of
individual nations to the umpartial and collective judg-
ment of the world, theie must also emerge a willing
acquiescence 1n the equal nights of nationalities, large
and small If the rule of law 1s the essential feature of
constitutionahism 1 a national government, 1t 1s equally
essential in a world orgamzation. Recent events in
all countries are tending towards emphasizing the need,
though not the readiness, for a greater realization of
these truths on the part of nations. For the prevention,
postponement, or at least the regulation of armed conflict
between nations, if for nothing more, the development
of an cxtra-national governmental orgamization has be-
come a desideratum
The tanff wars that have gone on unchecked among
the nations of the world for nearly a century have also
been found to be short-sighted, and from
;rv::? the standpoint of humanity at large, they
are nothing less than suicidal measures,
which only help to bolster up all kinds of un-
remuncrative employvments, and thus to reduce rather
than to enhance a nation’s productive capacity
So long, however, as the spirit of national exclusive-
ness and aggrandisement is abroad it is inevitable
that every state should think in terms of the nation,
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and should so adjust its economic policy as to put itself
mn as strong a position as possible, m an offensive or
defensive war  Economic forces have, in spite of the
tariffs, worked towards establishing an mternational
cconomic order so sensitive that the shghtest disturbance
of the balance mn any country has its repercussions 1n
all others The present slump illustrates this interdepen-
dence 1n the economic sphere as the War did in the field
of defence. It 1s now realized, or in any case it should
have been by now realized, that no one nation can indefi-
nitely go on artifficially working the balance of inter-
national trade in 1ts favour without provoking counter-
acting forces within and without the country The
movement for estabhishing a United States of Europe 1is
‘motived no doubt by many political considerations, but
it has also recerved the blessings of many European
politicians and business men because of their impatience
at the dozens ot tarift walls now raised on the continent
As international association for the prevention of war
will have to be based on a recognition of the equal and
just rights of all nations, so also the widening of the
limits of free exchange must be accompanied by a re-
cogmnition of the interests of various industrial units which
must be justly co-ordinated in the Union  This, in fact,
15 the peculhar potency of the federal principle, namely
to reconcile the claims of wider umity with those of local
identity and lberty Though the process of economie
and military conviction may be delayed yet for a while,
and according to some for a long while, there 1s httle
doubt but that the society of the future both for peace
and prosperity must be organized 1n a umit wider than the
nation, and that the form of this orgamzation must be
federal and democratic. .

It is indeed an open question as to whether the form
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of parliamentary government, as it works 1n Great Britain,
can be safely prescribed for all communities and all
times But that, barring extraordinary

Making i

democracy times, the only form of government in
workable which the nghts of individuals and
over wide minorities, as also the peace of the people,
areas could be most assuredly maintained is

the democratic form, cannot be gamnsaid On the one
hand, therefore, states formerly independent but com-
bining for military and economic reasons, are persuaded
to form a federation this 1s borne out by the evolution of
most of the modern federations. So also big states under
a despotic admimstration, when they attempt to realize
the cnds of democracy while retaining the advantages of
natfonal iinity, find 1t essential to reorganize on a federal
basis recent tendencies in India, China and Spain are
very illuminating instances 1n pomnt That e¥en the more
manageable and traditionally unitary states, hke Great

Britain, are not immune from this tendency 1s suggested
by a proposal formerly made that England, Scotland,
Wales and Ireland, should be formed by a process of
devolution 1nto constituent states of a federation, for
which the King in Parhament should be the supreme
authority The traditions of the supremacy of Parha-
ment, and the Impcrial character of the Assembly at
Westminster then led to the proposal bewng brushed
aside  As the different parts of the Empire attamn
majority and independence, 1t may be necessary, if the
Empirc 1s not to crumble through the passivity
of the Home admimstration, to reconsider the proposal
for a dual federation, one amongst the various parts of
the United Kingdom and another for the whole ‘Common-
wealth of Nations 1n ohe British Empire’ It 1s thus
apparent that the needs of defence, commerce, liberty
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and unity will make for an ecxpansion of the area
under federalism

The example of Russia and to a smaller extent of
Germany would suggest at least one direction 1n which

Limita- the federal structure may be varied from
tions of geo- the traditional territorial model. Vocational
graphical rather than regional representation in con-~
represen-

trolling authorities may find more and
more favour with the constitution-maker of
the future. The chances, to be honest, of a very extensive
adoption of this principle in the strictly political field
seem to be very limited Yet i the sphere where the
piinciple may be adopted, its organization will necessarily
have to be federal. As in the industnial sphere there 1s
an allegiance that transgresses regional unity, so a®%o 1n
many other respects of a cultural, social and economic
significancze, the nation 1s found to be too small and
inappropriate a umt for the affinities of civilized men

This indecd 15 the most arresting fact while considering
the future of federahsm. If 1t 1s the purpose of a
polhitical organization to express the sense of social unity
felt by the people, then certainly in a very important
sphere the world has outgrown the nation state. In
industry as in thought and culture many of our interests
transcend the bounds of the national state It is, there-
fore, mevitable that the proccss of political evolution
begmnning in the tribal and the willage state should now
bid fair to reach its further stages on the road to a
world state As, however, the only concetvable form of
government for a civilized world 1s a democratic one this
extension of state-life cannot take effect by the process of
absorption. Wider unity will have to be reconciled with
the needs of national and state liberty, and this can only
be done by adoption of the prinCiple of federalism.

tation
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If, therefore, 1t were a safe prophecy that the principle
of federalism would continue to make fresh conquests
m the future, 1t 1s by no means clear as to

Some stability y ha¢ particular structure would be found
‘;::':t::em most suitable for the furtherance of those
essential objects for which a federation 1s most to
be desired, security, prosperity and cul-

tural progress WWith respect to the esecutive it 15 a
matter of choice between the parhiamentary and the
presidential forms  Though the experience of Canada
and Australa 15 not positively discouraging, therc 1s
reason t® belicve that the need of stabiity and strength
in a federal form of government is so crucial that the
rcmovable executive which 1s the essential feature in a
parhamentary government will be found to be gencrally
unsurited  The German experiment of putting at the head
a stable President elected directly by the geople and
vesting all administrative tesponsibility 1n a parhament-
ary mumstry which holds office so long as the legislature
docs not formally withdraw 1ts confidence 1s one—but as
has already been shown not a very satisfactorv—attempt
to secure the desired end  Forecasts in a matter that 1s
mostly the outcome of historical and local conditions
would be futile  But 1t 1s fairly certain that some mod:-
fication of the parliamentary type in the direction of
gicater stabiity and continuity will be found to be the
most suitable executive for a federation. That a presiden-
tial exccutive 1s not an unmized good has already becn
explained in an earlier chapter The legislature must be
organically associated with the executive administration
But whether in any particular case this end would he
sccured by the normal parlamentary method of a
1emovable cxecutive or by the Swiss method of a
college efected” by the” legislature for a fixed periad,
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Or m some other form, 1s more than we can say at
present

With reference to the legislative organization 1n a
federauon 1t 1s necessary to refer specially to the so-
called tederal or upper chamber. In the

Second United States of America, the Senate has
chambers been established by the historical necessity
and equal

of reconciling the divergent viewpomts of

state

represen. the smaller states which claimed equahty
tation 1m m a unmicameral legislature, and the ligger
them mot un-  states which claimed proportionate repre-
avoidable sentation. In their present working, how-

ever, the upper chambers in federal con-
stitutions have not proved their utihty beyond a doubt,
particularly as ‘federal’ chambers I'he Canadian Senate
which 1s swholly nomunated, the Australlan Senate
which 15 clected by the same clectorate as the lower
chamber, the Swiss Council of States which has no
uniform basis ot composition at all, and the German
Reichsrat  which 15 anything but a legislature—all
these 1indicate that the so-called federal house in
a legislature has no indispensable role to play
in a federation, no role which, if at all it 1s essential,
cannot be played by a normal second chamber. Where
the emecrgence of a federation has been preceded by
a good deal of jealousy and mutual suspicion among the
constituent states, patiicularly if they are of a very un-
cqual size, the inclusion of a chamber in the central
legislature based on the principle of state equality, and
its bemng given particular functions with regard to the
special nterests of the states, may hccome inevitable
In those cases, however, where the course of federal
cvolution 15 smoother, there is o reason why a second
chamber should delhberately be created on the principle

n
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only of equal state representation. If one 1s considered
necessary, 1t may at least be composed on a more rational
and useful principle than the dead equality of states.
For instance, spccial interests of an industrial and econo-
mic character may be represented in that house along
with other general constitucncies It 1s only intended
to point out that there 1s no reason why necessarily there
should be a second chamber i a federaton, or, grantmg
that therc 1s one, why 1t should necessarily be based on
the principle of state equality Where federations result
from a process of devolution, the significance of thesc

remarks will be all the more obvious
In the case of a federation resulting from a process of
decertralization another important conscquence follows
In the historically promnent type of federa-

;t‘:ii::;“y tions, a condition of separate state existence
naturally has preceded that of unified state life In
vest in such a case 1t 1s 1n keeping with the course
federal ot federal evolution that thc residuary
s;::tm:n powers should remain with that part of the
the case of double machinery of government which
federations enjoyed, before the emergence of the dual
resulting authonty, all the functions of the state
from decen This 15 only natural as the elements of sta-
tralization -

bility and continuity 1n such federations 1s
supplied by the several states and not by the new national
governments, as 1s the case 1n the other type of federal
process, namely, that of decentralization On this account
1t 15 not proper to assert that a composite state in which
residuary powers vest in the central government, is less
federal than another 1in which these powers are vested 1n
Lthc constituent states This distinction 1s purely a
historical accident, and 1§ immaterial as to the essence of
a federal state, namely, the existence of a dual system of



FHE FUTURE OF FEDERALISM 301

governmental organization to attend to two separate
fields of admunistration  In future, therefore, as cases
of federations by devolution multiply, the prejudice
favour of the constituent states’ claim to residuary powers
will vamsh  On the other hand, the growing strength of
the centripetal tendencies in a fedeiration even of the old
type may help to correct the attitude of jealousy towards
the central government which 1s so common among
obscrvers of federal governments In proportion as the
common sovereignty of the citizens over both the central
and state governments is realized, the ideas of ‘a pact’
and ‘reserve of powers with the states’ will recede into

the background
In the field of judicial admimistration 1t 1s hardly to be
expected that the American model of a parallel system
of courts will now commend itself to federal

::’::; i.::;. reformers  An attempt will naturally be
expansion made to adopt esisting mstitutions to fresh
of admims- needs This would indicate the prevalence
trative of the system of courts of mixed (federal
courts

and state) jurisdiction. The tendency of
the centralization of law 1s, however, bound to
grow, and naturally some regulation of state udi-
claries by the national government is only to be
expected Over and above the state courts being
empowered to try cases under federal law, special
federal courts for specific cases, for appeals both
under state and federal law, and for constitutional dis-
putes are also bound to increase In other words neither
the Swiss nor the American, but the Australian model
of judicial organization is most suited to a majority of
federations The subject of admnistrative law no longer
attracts the same attention from constitutional critics
which it did a few years ago There 11 a twofold



308 FEDERATIONS

explanation for this change of attitude On the one hand
m countries hke France, where the admimstrative depart-
ments have the speual privilege of being judged, in res-
pect of complaints against them, by a tribunal composed
mostly of departmental officers, the procedure in such liti-
gation 1s more and more regularized, and the citizens
today have Iittle fault to ind with that system On the
other hand, in thosc countries like the Umted Kingdom,
the United States, and the countries of the Briish Em-
pire, where the common rule of the law prevails for all,
officials and non-officials, a very powerful recent tendency
in the contrary direction 1s working In an increasing
number of cases the legislatures of these countries content
themsglves with passing general legislation creating
rights and obligations for the citizens. But the framing
of the by-laws and the admunistration of both the law
and the by-law 1n particular cases 1s left exclusively n
the hands of the officials without even an appeal to the
ordinary courts Thus executive departments are being
saddled with quasi-legislative and quasi-judictal func-
tions, which tendency, howsoever deplorable on theoret:i~
cal grounds, has to be accepted as inevilable so ‘ong as
one all-powerful legislature takes upon itself the task of
legislating for all citizens m all matters It 1s, however,
possible that an enlightened democracy may rcbel against
this usurpation of legislative and judicial powers by the
executive  In that case a remedy will have to be found
in the dircction of a federal reorganization of modern
states into managecable umts, where the citizens may he
persuaded to take a more positive and sustamed interest
in the working of public bodies So long, however, as
this tendency towards concentration and multiplication
of legislative activity continues either in a unitary or m a
federal state, administrative courts like adminictrative



FHE FU1URE OI [ EDERALISM 3U9

legislation, are likely to multipiy, though departmental
non-official councils and final appeals to a judicial tribunal
may with advantage be provided for

With respect to the civic nights of citizens m a
federal state, 1t 1s now common that citizens
ot one state enjoy, 1n all the rest,
rights of citizenship conferred by that
statc upon 1ts own subjects. Federal citizenship 1s,
ot course, necessarily umform and s not affected
by the movements of citizens from state to state.
As unmugration and emugration are under federal
regulation and as naturalization 1nvoives 1ssues
of external relations, this 1s rightly left to the federal
government But the conferment of political nghts on
naturalized aliens i some federations 1s still 1n practice
the function of local authorities, of communes 1n the
case of Switzerland This 1s really not the best of
arrangements as it makes for a lack of umiformity and
continutty It 1s best that naturahzation and confer-
ment of rights of citizenship, civic and pohtical, should
be uniformly regulated by federal authonty, as 1s mostly
the case in the United States Thus though at the incep-
tion of a federation composed of formerly independent
states citizenship would be primarily a state citizenship,
after the federation has come into being there should
be only one citizenship, that conferred by federal autho-
rity, which should include the rnights of citizenship 1n the
state m which the person for the time beng resides

Most modern constitutions, unitary as well as federal,
arc ‘written’ and some extraordinary procedure where-
by to amend them 1s provided In a federation the
prevalence of both these characteristics, a written and
a ngid constitution, 1s umversal  But 1t 1s to be noted
that the differcnce in these respects between a unitary

Civic rights
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and a federal state 1s only one of degree. In the federal
states as much as, if not more than, in the umtary
states, a large mass of usages and extra
constitutional practices are ansing which
have almost the same vahdity as the written
word of the constitution. The rigidity of the constitution
also varies from state to state, and in the case of
Germany the normal legislature with an extraordinary
procedure 1s competent to amend the constitution on
which the mutual relations between the states and the
federation depend It must, however, be conceded that
whatever provision a federal constitution may make for
1ts amendment, 1t must be such as to give a reasonable
assurance of secunity of thewr nghts to the constituent
states Extraordinary provisions, a separate constitu-
tion-amending body, or a specially stff procedure for a
normal legislature while engaged n 1ts constitutional
functions, or an appeal to the people at large,
are ndicated as suitable methods to achieve this
end The particular circumstances attendant on
federal evolution 1 every country determine the
actual adoption of one or another of these
practices  Any assertion on this point, except that some
extraordinary provision which would secure the states
from a too easy encroachment on their field either by the
federal government or by somec other authority is indis-
pensable in a federal constitution, cannot be made. The
course of federal evolution and the forms of federal
structure have assumed diverse shapes in tune with parti-
cular conditions and requirements. Too severely exclu-
sive and dogmatic lines of division seem to be unjustified
m the Tight of the study of the various federations
attempted 1n this book  But certain fundamental require-,
ments of a federation and probable lines of progress have

‘Rigd’
constitution
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been indicated 1n the course of our treatment of the
subject ,For making the real ideals of self-rule work-
able in an ever-widcning unit of pohtical existence, and
for securing the largest possible opportumity for peace-
ful co-operation with our fellow-beings, an intensive and
extensive development of the federal form is the only
conceivable and desirable remedy.
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