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CONSTITUTIONAL PRECEDENTS

INTRODUCTION TO FIRST EDITION

This collection is the first batch of a series of pamphlets which I am pre-
paring for the use of members of the Constituent Assembly. They deal only
with the more salient aspects of the new Constitution, whether substantive
or procoedural ; and even in respect of these aspects, they do not pretend to
be exhaustive. For example, it has been pointed out by certain critics that
the pamphlet on Union Subjects suggests too narrow a delimitation of their
_scope ; and, on the other hand, it has been pointed out by other critics that the
limits suggested are too wide. All that need be said in defence is that the ob-
ject of the pamphlets is to stimulate interest and that the material set out
therein has not been selected for ¢he purpose of supporting any particular
point of view. It 13 hoped that every member will supplement them from the
results of his own study and research, so that all points of view may be fairly

presented before the Constituent Assembly
B.N. RAU,
Constitutionsl Adviser.

NEwW DELH!,
September 2, 1946
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POINTS OF PROCEDURE

1. ProviNcIAL CO-OPERATION,

According to the scheme outlined in the Cabinet Delegation’s statement
of May 16, 1946, the Provinces will, to a large extent , bo autonomous units
exercising all powers oxcept those reserved to the Union. It will, therefore,
be necessaryto frame the Constitution 1n such a way as to make 1t accoptable
to the Provinces to tho largest possible extent ; otherwise, it may not work
smoothly. For example, the Union services, such as railways, or posts and
telegraphs, or broadeasting may occasionally be dislocated by strikes and the
Union Government may requirc the assistance of the law-and-order authori-
ties of the Provinces. Unless the Constitution is such as to commend 1tself
to the Provinces, this assistance may not be readily forthcoming and may
even be completely withheld. Again, as under section 124 of the Government
of India Act, 1935, so under the new Constitution, the Umon may find it neces-
sary, either by agreement or by law, to confer powers and impose duties on
provincial authorities e.g, to require provincial courts to try and pumsh
offonces against Union laws  Or, again, the Unuon may have to invake pro-
vincial assistance to acquire land for Union purposes What applies to the
Union portion of tho Constitution apphes with even greater forco to the pro-
vincial. Hence the need for enhsting provincial co-operation as far as possible
in the framing of every part of the Constitution. Procedure i the Consti-
tuent Asssmbly and 1ts Sections has an important part to play mn this connec-
tion. Let us see what was done 1n other countries to secure provincial
co-operation.

Mode of Voting
U.S. 4.

_In the Philadelphia Convention of 1787, which fiamed the Constitution
of the U. S. A.,the representatives of 12 States were present. The strength
of the delegation varicd from State to Statec : thus Pennsylvania sent 8
delegates, any 4 of them being competent to represent the State, while Connec-
ticut sent 3, any one or more of them bheing competent to act. The final draft
wag signed by 39 representatives in all  Early in the proceedings, the Conven-
tion appointed a Committee to draw up rules of procedure. The first of these
rules, adopted as a Standing Order of the Convention, was as follows —

*“ A House, to do business, shall consist of the Deputies of not less than
seven States ; and all questions shall be decided by the greater number
of these which shall be fully represented , but a less number than
goven may adjourn from day to day.” (‘Documentary History of
the Constitution of the Umted States of America **, (Vol. I, p. 51.)

It will thus be seen that each State, large or small, had one vote, decisions being
by a majority of those that were fully represented. The question as to the
mode of voting had been discussed among the members present while the Con-
vention was waiting for a quorum and it had heen urged by some that the large
States should firmly refuse parity in this matter as unreasonable and as enabling
the small States *to negative every good system of' government >’. Ulti-
mately, however, it was felt that such an attempt might lead to fatal alterc-
ations and that it would be easier to persuade the smaller States to give in on
particular issues then to disarm them on all. .



How this worked out in practice may be seen from an actual instances
On June 29, 1787, the Convention debated a proposed provision of the new
Constitution that each State should have an equal vote in the Upper House
of the Federal Legislature. The delegates from Connecticut and the other
small States sypported the proposal with great ability and vehtmence ; the
large States opposed it bitterly. When the question was put to the vote on
July 2, 1787, there was a tie, the votes of five States being in the affirmative,
five in the negative and one divided The divided vote was due to the fact
that Georgia, though small at the moment, was a growing State, so that one
of 1ts delegatos voted ‘ Aye ’’ and the other “ No ”’.  As the result of the tie,
the Convention appomted a Compronuse Committee consisting 9f one member
from cach State. The Committee recommended representation according to
population for the Lowor House of the Federal Legislature and an equal vote
for every State in the Upper House.  Atter several days of acrimomous dis-
cussion and the appomtment of further committees, this recommendation,
shghtly modified as regards its first half, was adopted by the (‘onvention
by & narrow majornity. It may be mentioned that at ancarly stage ot the debato
it had been proposed that one of the smaller States which happened to be absent
should be specially requested to attend , but this was 1egarded as sharp prac-
tice and was promptly votcd down  The procedure adopted and the whole
course of the debate show how every State, large or small, was given its due
voice, how anything savouring of unfanncss was avaded, and how dead
locks were resolved by a pervading spirit of compromise.

Canada

On the very first day of thc Qucbee Contercnec which framed the hasis
of the Canadian C'unstitution, 1t was proposcd  that m taking the votes on all
questions to be decided by the Conterance, except questiens of order, cach
Province or Colony, by whatcver number of delegates represented, shall
have one vote and that in voting Canada be considercd as two Provances .
It should be re membered that at that time  (‘anada ™ was a single Province
consisting of Ontario or Upper Canada and Qucbee or Lower Canada eUndcr
the new Constitution, these two halves of old Canada became scparate Pro-
vinces. This explains why 1n the matter of v oting upon the ncw Constitution
Canada was considercd as two Provinces. In othor words, what the Con-
ference did was to give one vote to each umt of the ncw Umon It may fur-
ther be mentioned that at the Confercnee Canada (Ontario and Quehe®) was
representcd by 12 delegates, New Brunswick by 7, Nova Scotia by 5, Prince
Edward Island by 7 and Newfoundland by 2. In spite of this une qual re-
presentation, the units were given equal voting power. ’

Next day (on October 11, 1864), the Conference adopted the following
rules of procedure :(—

1. That free individug! discussion and suggestion be allowed.

2. That all motions and the discussions and votes thereon be in the first
place as if in Committee of the Whole.

3. That after question put, no discussion be allowed.
~ 4, That each Province retire for consultation after question put.

5. That after the scheme is settled in Committee of the Whole, all the
res®lutions be r«considered as ifwith Speaker in the Chair.
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6. That just before the breaking up of the Conference , the minutes be
carefully gone over and settled, with a view to determining what
is to be submitted to the Imperial and Provincial Governments
and what 13 to be published for general information.

Lot us see how the proceedings were actually conducted by taking a
concrete case: On Qctober 19, 1864, the Conference debated a proposal
that representation to tho Houso of Commons, that 18 to say, the Lower House
of the Federal Legislature, should be on the basis of population. Prince
Edward Island, which would have been cntitied only to five members out
of nearly 200 on this basis, objected but the motion was carried, all the others
voting tor it. Thereupon, Haviland (for Prmce Edward Island) observed:
“ Prince Edward Island would rather be out of the Confederation than con-
sent to this motion. We should have no status  Only five members out of
194 would give the Tsland no position 2> Tilley (for New Brunswick) pointed
out that 1t had been fully understood at a previous Convention at Charlotte-
town that reprosentation would bo on a population basis  Palmer (for Prince
Edward Island) protested that there had been no such understanding at
Charlottetown and that repre sentation by population is not appheable when a
certainn number of Provinees some with no public debt awd low taxation,
othurs with a heavy debt and Ingh taxation  are throwing their resource into
one Conle d ration and giving up the u own self-government and dividuality.
Shea (tor Newtoundland) supported Tilley. Coles (for Prnce Edward 1sland)
also suppoted Tiley and regrettod his own collcague Palmer's attitud: .
Gray (tor Prince Bdward Island) also thought that the population hasis had
been fully aceepted at Chatlottetown  Galt (for Canada) requested the Prince
Edward Lstand delegates to veconsrler theun decision, obscrving that * 1t
would be a matter ot reproach to us that the smallest Colony should leave
us,, Wholun (for Priwes Edward Island) who had come prepared to vote
with Haviland and Palmer, also suggested reconsideration. 1 do not
think, however, T eould say that I was satisticd with the representation of five
i the Federal House of Commons.  We are m an wolated position  Our re-
soutces are large, and our people would not be content to givo up thaar present
benefits for the representation of five members It may be said that the Con-
federation will go on without Prince Edward Island , and that we shall even-
tually bo forecd m. Better, howover, that, than thut we should willingly
go mto the Contederation with that representation, But af the Government
who form the delegation wall take the responsibility on them, I may support
them . Next day, Palmer saad that he had been undoer a misapprehension
the previous evening and that ho had smce been told by his collegues from
Prince Edward Island that the financial settlement would follow the
discussion about representation and that the matter of representation would
depend on the financial resolutions. He conceded that that might alter his
position. The matter was not, however, put to the vote again and the deci-
sion already taken remained. [The subsequent history of this affair can be
briefly told. Ultimately, Pringe Edward Island refused to enter the Unjon,
and hence section 146 was inserted in the British North America Act providing
that * it shall be lawful for the Queen, by and with the advice of Her Majesty’s
Most Honourable Privy Council, on addresses from the Houses of the Parla-
ment of Canada and from the Houses of the respective legislatures of the
Colonies or Provinces of Newfoundland. Prince Edward Island and British
Columbia, to admit those Colonies or Provinces or any’of them into the Union
eto. on such terms and conditions in each case as are in the Addresses expressed
and as the Queen thinks fit to approve, subject to the provisions of the Act
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etc.” 1In 1873, forced by financial circumstances, Prince Edward Island sought
and obtained admission into the Dominion with a representation of six mem-

bers in the House of Commons on the ground that its population had increased
gime> the census of 1861:]

Two points are clear from this brief account :—

(1) There was complete freedom of discussion at tho Conference,'éh‘e
delegates from the same Provinco often taking opposits sides
(2) The Conference was most anxious to obtain the concurrence of
every unit, however small.
Australia

At the Austrahan Convention, which framed the Commonwealth Act,
the voting was not by States ; but as against this, it must be noted that cach
of the States, large or small, had the same number of delegates, ten  There
were in all five States at the Convention, two of them (New South Wales and
Victoria) larga, and tho othor three small in point of population Thus, on the
whole, the reprassntatives of the smaller States were in a majority. The
following extract from ‘° Tho Annotated Constitution of the Australian Com-
monwealth ”” by Quick & Garran (p 172) will serve to show that although
at first th» majority woere inchined to rely merely on their numbers, ultimately a
mora accommodating spirit prevailed :— )

“Th>n, on th> 13th April (1897), comm nec~d the last great debate on
the Mon>y Bill clausas—a debate which, though it occupied but two days,
was certainly th> most momentous in the Convention’s whole history It
establishad the recognition by the Convention of the fact that it was a
nxgotiating, and not a legislative body ; that the dacision of a majority of
rapros:ntatives within that Chambor went for nothing unless it were a decision
which was accaptable to the people of all the colonies. Had that fact and its
cons~quences not been recognised, the present prospects of Federation must
havs been wrack~d and at the outsst there seemed some danger that this
might happ>n  Sir John Forrest, for the small States, announcod cheerfully
and often that ‘w= have a majority ’ ; and it sremed for a time that the equal
reprasantation of the colonies in the Convention—a nacessary principle in an
assomblage of contracting States would exercise an undue influence on the
form of the Constitution. The recognition of the fact that they must defer
to the wish~s of majorities outside marked the turning point of the Convention,
and the cntry of the really federal spirit of compromise a spirit which
henc>forward grew, slowly and steadily through all the sittings of the Con-
vention, and spread from the Convention to the poople.”

South Africa

3
In the South African Convention, the Provinces were not equally represe-
nted, nor-did they vote as single units it must, however, be remembered that
the Union of South Africa is not a Federation, but a legislative Union in which
the Provinces can hardly be said to be autonomous.

Can we adopt this mode of voting (according to which each Province
votes as & single unit) in our Constituent Assembly, whether at the Union
level or in the Sections ? Ther: will be certain difficultios : first of all, what
about the Indian States ¢ Will each of them, large or small, also vote as a
single unit ? If so, they will swamp the British Indian vote. Thers wil be a
similar difficulty, though not of the same order, in respsct of the Chief
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Commissioners’ Provinces. These difficulties are notinsuperable. For example
some such modified rule as the following may be adopted :—

““(1) On all questions relating to tho provisions of the new Constitution
on which a division is challenged, the votes of the representatives of the Pro-
vinees shall be recorded Province-wise in the division-hsts and of the Indian
States in a separate group , and the Chairman in announcing the result of the
diviston shall announce separately —

(a) the total number of Ayes and Noes 1n the ordinary way, and

(b) the total number of Ayes and Noes among the Governors’ Provinces,
cach such Province bemng counted as a single umt, affirmative,
negative, or neutral according to the result of the division within
the Provinee,

(2) No such question shall he decided without a majority both of (a)
and () "

This 1s to he without prejudice to paragraph 19 (vin) of the Cabinet
Dolegation’s Statement.

The reason for special treatment of Governors’ Provinces is—

(1} that unlike Tndian States they have no option but to be in the
Federal Umon, and

(2) that unlike (hiof Commissioner’s Provinces they are for the most
part to be autonomous.

There are other solutions possible which it 1s unnecessary to detail here.

Framing of the constitution in two or more stages with an interval for criticism
Canada

The Canadian Constitution was in effect framed in two stages with
an terval for provincial crticism. The resolutions of the Quebec Con-
ference, 72 in number, were passed between October 10 and October 29, 1864.
They were then submatted to the several Provineial Governments with a view
to their being brought before the respective legislatures for acecptance  The
resuit proved a great disappointment to the advocates of Federation, Only
the legislature of one of the Provinces, Canada, aceopted the relsolutions.
The Prince Edward Island legislature openly repudiated its own delegates.
All that the legislatures of Nova Scotia and New Brunswick could be induced
to do was to agree to appoint new delegates “to arrange with the Impenal
Government s scheme of Union which would cffectually ensure just provision
for the rights and mterests of the Provinces, each Province to have an equal
voice in such delegation, Upper and Lower Canada beimg for this purpose
considered as separate Provinces”. The new Brunswick legislature asked in
addition for a provision for the immediate construction of the inter-colonial
railway. Newfoundland defimitely refused to come into the Union and is
still outside In December 1866, the ne w delegates of Canada, Nova Scotia
gnd New Brunswick met at the Westminster Palace Hotel in London and
reconsiderod the Qucbec resolutions. Certain modifications were found
necegsary to make them more acceptable to the several Provinces The
69 modified resolutions formed the basis of the British North America Act.
In offect, therefore, the draft was prepared in two stages, first at the Quebce
Conference in 1864 and then at the Wostminster Palaco Hotel Confercnce in
1866, with an interval for criticism by the provincial legislatures.



then requested the delegates to attend at the table and sign the roll. There-
after, Sir Joseph Abbot, a delegate from New South Wales, proposed Mr.
Kingston, Premior of South Australia, for the office of President in the
following terms : * It is & very pleasing duty to me to follow what has been
the established precedent in reference to these Conventions. For many
years past mn the colomes in which they have been heM, invariably the
Premiers of the colonies have been chosen to preside over the meetings of the
Conventions, and that is a rule there is no justification in departing from on
the present occasion.” Sir Graham Berry, a delegate from Victoria, seconded
the nomination : ““ Following the precedents which have always prevailed
in the Australian Colomes, that the Premier of the Colony in which the
Convention is being held shall preside, I think the motion will be unammously
carried and that Mr, Kingston’s election will meet with the approval of the
delegates.”” Thore was no other nomination and accordingly Mr. Kingston
was elected President.
Sauth Africa

The South African Convention held its first sesston in Durban (Natal)
on October 12, 1908. Lord (then Sir Henry) de Villiers, Chief Justice of the
Cape Colony , was chosen President and Ex-President Steyn of the Orange
River Colony was elected Vice-President. The Chairman had the night of
speaking and voting and in the event of an equality of votes he had a casting
vote. In acknowledging the honour conferred upon him, he said, among
other things, «“ Failure is certain if we start with a teeling of distrust and sus-
picion of each other and with the sole desire to secure as many advantages
a8 we can for our respective political parties or our respective ('olomes Success
is certain if we give cach other our fullset confidence and act upon the prin-
ciple that, while not neglectful of theinterestsof those whohavesent ushere
we are for the time being representatives of the whole of British South Africa.”
(“The Inner History of the National Convention of South Africa *’ by Walton
p. 40).

I1I. LANGUAGE TO BE USED

The question of language arose in an acute form in the South African
Convention. It was found that though all the members could follow speeches
in the English language, some found a difficulty in axpressing themsclves
in any tongue but Dutch. It was therefore arranged that Dr. Bok, the
Secretary-to the Pfime Minustor , should attend the meetmgs and act as inter-
preter. General Botha spoke almost invariably 1n Dutch and so did several
other delegates, while some of the bilingual spoakers used either the one
language or the other. Whenever Dr. Bok’s services were requisitioned,
the spoech took twice as long to deliver as when spoken in English. Howover,
there was the best possible understanding among the members on this subject:
throughout the whole of the sittings and no difficulty whatever was expe-
rienced. (Walton, ap., cit., pp. 37, 38).

IV. WHETHER SESSIONS SHOULD BE OPEN OR IN CAMERA
U.8S. 4.
The sessions of the Philadelphia Convention of 1787 which framed the
Constitution of the U. S. A. were strictly secret and sentries were planted

without and within the building to prevent any person from coming near.
The convention also adopted a rule that ““ nothing spoken in the House be
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printed or otherwise published or communicated without leave *>. There were
of course many rumours current as to what was being done in the Convention
and at one stage when serious differences of opinion threatened to disrupt the
Assembly, the following inspired item of news appeared irrthe press. * So
great is the unammity, wo hear, that prevails in the Convention, upon all
great federal subjects, that it has been proposed to call the room in which
they assemble—* Unanimity Hall’” It 1s related that on one occasion
quite early i the progeedings one of the members dropped his copy of the
agenda on the floor and 1t was picked up by another delegate and handed to
the President, General Washington. After the day’s debate, the President
rose from his seat and reprimanded the member for hus carelessness - I
must entreat Gentlemen to be more careful , lest our transactions get into the
newspapers and disturb the public repose by premature speculations. I
know not whose Paper it 13, but there 1t 1s (throwing 1t down on the table),

let him who owns it take 1t.”” He then bowed and quitted the room. None
dared to own the paper. '

The reason for adopting this rule of secrecy was that any publication
of the opinions of members ‘‘ would be an obstacle to a change of them on
conviction and might furnish handlos to the adversaries of the result of the
meeting .

Canada

At the Quebec Conference which framed the hasis of the Canadian Con-
stitution, correspondents representing Canadian, British and American news
papers submitted a memorial asking for facilities to report the proceedings.
The Secretary to the Conference told them in reply :

“ Whilst the members of the Conference fully appreciate the motives
by which you are actuated in your communication, and are equally
sensible of the deep interest naturally felt by the people of the several
British North American Provinces in the objects of the Conference, they
cannot but feel that it is mexpedient, at the present stage of the pro-
ceedings, to furnish information which must, of necessity, be incomplete ;
and that no communication of their proccedings can properly be made
until they are enabled definitely to report the issue of thewr dehbera-
tions to the Governments of the respective Provinces.” (Pope’s ‘‘Confe-
deration Documents ', p. 11.) :

Austraha

On tho first day of the Adelaide session, one of the members gave notice
of a motion that the procecdings of the Convention be open to the publie
except when otherwisc ordered. The motion was taken up the next day and
the speeches made are reproduced below .—

“Mr. Holder : I move:

That the proceedings of the Convention be open to the public excep 1
when atherwise ordered.

I submit this motion, feeling assured that every member of the Convention
will wish the proceedings to be as public as possible. We should take
, the public into our confidence at the earliest possible moment, and, while
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availing overselves of the other powers in this Convention, the educative
influences that will be exercised by admitting the public to this Convention
will be largely promoted.

Sir Richard Baker : I second the motion.

Sir George Turner : I desire to ask whother the proceedings of
the Convention will include the Convention in Committee.

Mr, Barton : Select Committeo ?

Sir George Turner : No ; I understand that in Select Committee it
would be desirable that we should discuss matters in private, but what I
desire to make clear is whether, when the Convention goes into
Committee, the proceedings of the Cohmmittee as a whole should be
open to the public. T think that should be so, and 1 wish to know if
the words are sufficiently wide. If thoy are I shall be perfectly ratisfied.

The President : I take it that the words are sufficiently wide for
the Committee of the whole, but not for Select Committees

Question resolved m the affirmative ”” (Official Report of the Na-
tional Australian Convention Debates, Adelaide, 1897, p. 8.)

Of an carher Convention at Syduey in 1891, which also decided ta
hold 1ts meetings in public, Egerton remarks .

“ Rightly or wrongly—rightly from the point of view of future
edification, perhaps wrongly in the interests of the swift dispatch of
business—it was decided that the Convention should st with open doors
though the actual work of drafting was done mnformally by sub-commit-
tees ”

Sauth Africa

The South African Convention copied the U S. A. and Canadian pre-
cedents rather than the Austrahan —

‘“ Unlike 1ts Australian predecessors, the (South African) Convention
sat in secrot, and therefore no reference to 1ts proceedigns can be made
without a breach of confidence. Tt is impossible to doubt the wisdom
of this procedure. The questions handled were so delicate, and the
feeling upon them throughout the country so divided and so acute,
that it 18 not conceivable that an agreement could have been reached in
public. It is well known that, on more occasions than one, feeling in
the Convention itself ran high  Its work was only brought to a successful
issue because no appeal was possible to the gallery The public was
brought to recognise that the result must in any case be a delicately-
balanced equipoise, and , instead of being daily inflamed, was content to
wait and pass a final judgment on the completed work. Thus the men
who represented it were emboldened to act calmly and with courage, and
with a due sense, not only of the immediate present, but of their res-
ponsibility towards future generations. As it Was, and as must no doubt
always be the case in such matters, much was settled outside the-Conven-
tion itself. Compromises that scemed impossible in the formal atmosphere
of the convention room, settled themselves gooner or later through the
medium of personal influences. This process of gradual solution, which
was incessant throughout the Convention, would have been impossible
in the glare of publicity.” (“The Union of South Africa ”, by Brand,

[

pp. 39-40).
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V. RESIGNATION OoF MEMBERS, CONTROVERTED ELECTIONS AND FILLING OF
CASUAL VACANCIES

There is no provision in the Cabinet Delegation’ Statement of May 18,
1946, as to the manner in which a member of the Constituent Assembly may
rosign his seat or the circumstances or manner in which an olection may be
challenged or the manner i which a vacancy arising from death, resignation
or other cause 18 to be filled. Tt cannot be assumed that members have an
inherent right of resignation for cxample, a member of the House of Commons
in England has no such right, although in certain circumstances, prescribed
by law, his seat 1s vacated. It may well be that until there 1s some rule
providing for resignation or vacation of seat, a member once elected to the
€onstituent Assombly continues as such  Moreover, as the Constituent As-
sembly 18 an extra-legal body and 1ts resolution- do not mmmediately affoct
any legal rights, 1t 18 not certain that the ordinary courts of law will have
jurisdiction to entertamn election disputes 1t may be montioned that the
House of Commons provides for 1ts own proper constitution, whether 1n the
Matter of fillmg Vacancies, or detersmmng election disputes outsidest he
jurisdietion of the courts or determining the right ot its members to sit and
vgte in cases of doubt In all these matters, therefore, the Constituent As-
stmbly will have to make 1ts own rules to fill any gaps.

VI. GroUuPING

It has sometimes been contendel that fieedom to opt out of a Group
alreyly formed is not the same thing as freedom to form a Group and that
there 15 therefore a conflict hetween what 1s recommended 1 paragraph 15

"(5) of tho Calnnet Delegation’s Statement of May 16, 1946 and what 1s grant-
ed in paragraph 19 (v) and (vin) The conflict, 1f any, 15 of & kind that can
be reduced or removed, wnfer alic by suitable drafting tcchmque For
oxample, the now Constitution, lhike the Aet of 1935, may be framed mn
Parts one Part, say Part I, setting out the Provincal Constitutions,
another Part, say Part TI, setting out the Group Constitufions, and so on
As under the Act of 1935, the several Parts nced not come mto force on the
the same date , it may be provided that Part I shall come into force first
and that Part IT shall not come into force as regards any particular Pro-
vince, until the Legislative Assembly of that Province formed after the first
general election held under Part I has by resolution accepted Part IT
An affirmative resolution would mean that the Province agrees to form the
proposed Group , a ncgative resolution would be equivalent to opting out
of the proposed Group  On this plan, therefore, freedom to form a Group
as well as freedom to opt out according to the Cabinet Delegations’ State-
ment 1s, mn offoct, secured ty each Province. There may be other plans
possible, e g, those suggested under the head of Provincial Ce-operation
above ; all tlzcse are matters of procedure to be discussed in due course.

. VII. INTERPRETATION

The Cabinet Delegation’s Statement of May 16, 1946 was not drafted
with the fulness or precision of a Statute. But it has come to be looked
upon as a kind of fundamental law and questions of interpretation of
various words or phrases used in the document are bound to arise- from
time to time in the Constituent Assembly. In the House of Commons,
thero is an officer known as the Speaker’s Counsel to assist the Speaker and.
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tho House generally in legal and quasi-judicial matters. On this analogy,
the Constituent Assembly may have a special officer or tribunal of its own to
assist in questions of interpretation or, if 1t thinks fit and if the judges of
the Federal Court agret, may refer any such questions to the judges for an
advisory opinion.

VIII. PROCEDURE GENERALLY

As regards general procedure, the Australian Convention adoptcd the
standing orders and practico of the South Australian Assembly Following
this precedent, the Constituent Assembly may adopt with switable modi-
fications, the rules and standing orders of the Indian Legislative Assembly.



OPTING IN AND OPTING OUT

1. The case of Queensland.—The following extracts from the ** Historical
Introduction to the Constitution of the Australian Commonwealth ”’ by Quick
and Garran are relevant In order to understand the cxtract it may be of
asgistance to remember that the Convention, which drafted the Australian
Commonwealth Constitution, began 1its first session in 1897, the idea of such
a Convention having been decided upon at a Conference of Premicrs in 1895.

ExTRACTS

The Premiers’ Conference —** The Conference of Premiers met at Hobart,
on 29th January, 1895, the Premiers present being Mr Reid (New South
Wales), Mr. (afterwards Sir) George Turner (Victoria), Mr. (atterwards Sir)
Hugh M. Nelson (Queensland), Mr C. C. King-ton (South Austraha), Sir
Edward Braddon (Tasmania), and Sir John Forest (Western Australia), The
following resolutions, submitted by Mr. Reid, were carried —

(1) That this Conference regards Federation as the great and pressing
question of Australasian politics

(2) That a Convention, consisting of ten representatives from each
colony , directly chosen by the electors, be charged with the duty
of framing a Federal Constitution

(3) That the Constitution so framed be submitted to the electors for
acceptance or rejection by a direct vote

(4) That such Constitution, if accepted by the electors of three or more
colonies, be transmitted to the Queen by an Address from the
Parliaments of those colonies praying for the necessary legislative
enactment

(5) That a Bill be submitted to the Parliament of each colony for the
purpose of giving effect to the foregoing resolutions

(6) That Messrs. Turner and Kingston be requested to prepare a draft

Bill for the consideration of this Conference. (pp 158-159, op.
(-1t ) * * * *

“ On 6th February the draft Bill prepared by Mr Turner and Mr. Kingston
was ‘considered, amended, and agreed to as the draft of a type of Bill suitable
for giving effect to the resolutions of the Conference ’. Mr Reid ntimated that
‘so soon as practicable after the reassembling of the New South Wales Parha-
ment his Government would introduce a measure providing for the chief ob-
jects of the Bill as defined in the draft’. Messrs. Turner, Kingston, Nelson and
Sir Edward Braddon immtimated that as soon as New South Wales had passed
the Bill they would follow suit—Mr. Nelson, however, reserving the right to
dispenso with the direct reference to the electors.”. (p 1590p.cit) * * .*

‘New South Wales having redeemed her pledge and led the way, other
colonies were not slow to follow”. (p. 161 op. cit) * * * *

“ Queensland and Western Australia were now being waited for. But Sir
Hugh Nelson, the Queensland Premicr, had meanwhile discovered difficultics
in the way of passing a Bill in the form agreed upon. Queensland was tri-
partite in intercst, the North and the Centre being arrayed against the South in
their demand to be erected into separate colonies. This question of separation
became interwovon with the question of Federation The North and the Centre
looked forward to Federation, not only for its own sake, but also as a step to-
wards sub-division ; whilst Brisbane and the South feared that their trade would
suffer from open competition with New South Wales and its metropolis. Each
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of the three divisions preferred to have separate representation in the Conven-
tion rather than to trust to the chances of a single electorate. Moreover, the
Government and a large section of the Parliament favoured Parliamentary
rather than direot election Sir Hugh Nelson accordingly provided in his Bill
that the Queensland representatives should be elected by the members of the
Legislative Assembly, grouped aecording to the three great districts. The
Premiers of the four colonies which had substantially adopted the model Bill
joined in a remonstrance against this departure from the Hobart undergtanding;
but without avail. Sir Hugh Nelson proceeded with the Bill, but %mewha,t
half heartedly, without commutting himself to the whole of the process, and
reserving to the Parliament the right to send the Constitution to the people are
not, as it pleased. He made no profession of being an ardent federalst, but
argued that 1t could do no harm to have a voice m framung the Constitution,
which they would afterwards be free to accept or reject.  On the motion for the
second reading, Mr. G. S. Curtis moved an amendment affirming that no
Enabling Bill would be acceptable which did not provide for the election of
representatives by tlireet popular vote This was negatived hy 36 votes to 26
and the Bill passed the Assembly 1n July, 1896 Butin the Council (z ¢, the
Upper House) 1t was not unnaturally clauned that if the election was to be
Parhamentary, both Houses should take part in 1t ; and accordingly the Bill
was returned to the Assembly amended to that effect. The Assembly, however,
dented the representative character of a nomince House. The difierence
between the Houses proved irreconcilable , and in November—though My, Reid
journeyed to Brisbane to assist a settlement-—the Bill was laid astde 7 (p. 102
op. cit)

Thus, Queensland opted out of the C'onvention, so to speak, at the begin-
nng. But the sequel 1s mteresting The Convention, with representatives
from the other States, proceeded with the Constitution-making without
Queensland. Then there was another Piemiers’ Conference m 1899, afier the
Constitution had been drafted, for the purpose of conadering certian sugges-
tions made by New South Wales. At this Conference Queensland was re-
presented by 1ts new Premier. What happened when the amended draft of
the Constitution was sent round to the States for adoption is thus described . —
“The real interest now centred in Queensland. The DPremier, Mr. Dickson,
ably supported by his colleague, Mr. R. Philp, took up the cause with en-
thusiasm * * * One difficulty to be faced was that Queensland—though
it had been ably represented at the 1891 Convention, whose work was the
basis of the draft Constitution now presented-—had, through the fault of 1its
politicians, taken no part (except through its Premier, Mr Dmkson at the
Premiers’ Conference) in the actual framing of the Constitution.” Ultimately
however, in spite of this drawback the amended draft Constitution was accepted
by Queensland at a referendum by 38,488 votes against 30,996.

Thas, although Queensland opted out at the beginning and deprived itself
of a voice in the making of the Constitution, it opted in at the end with a sense
of grievance against those who were responsible for the initial opting out.

2. The case of Prince Edward Island and Newfoundland.—* The task of
framing the resolutions on which the British North America Act was based—
the task so successfully performed at Quebec in October, 1864—was achieved
by the thirty-three men who in Canada today are always spoken of with venera-
tion as the Fathers of Confederation .” (Porritt’s “Evolution of the Dominion
of Canada”, (p. 208.)
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‘“ At the Quebec Convention the United Provinces (Quebec and Ontario)
were represented by twelve delegates ; Nova Scotia by five ; New Brunswick by
seven ; Prince Edward Island by seven ; and Newfoundland by two.” (op. cit.
p. 209.)

‘“These resolutions (i.e., the Quebec resolutions) having been adopted by the
legislatures of the United Provinces (Quebec and Ontario), Nova Scotiaf, and
New Brunswickf, they were embodied in the British North America Act which
was passed by the Imperial Parliament”. And, in a footnote, “Newfounland
and Prince Edward Island withdrew from the negotiations after the Quebec
Conference, although Prince Edward Island came mnto Confederation in 1873,
{op cit., p. 200)

Owing to the withdrawal of Prince Edward Island and Newfoundiand, the
British North America Act, 1867, contamns two sections providing for their
subsequent admission :—

Section 146 :—

“ 146 Tt shall be lawful for the Queen, by and with the advice of Her
Majesty’s Most Hovourable Privy Couneil, on Addresses from the Houses of the
Parhament of (‘anada, and from the Houses of the respective Legislatures of
the Colonies or Provinces of Newfoundland, Prince Edward Island, and British
(Columbia, to adnut those Colonies o1 Provinees, or any of them, into the Unuon,
ete

Section 147 —

“In case of the admission of New Foundland and Prince Edward Island or
either of them, each shall be entitled to a representation, in the Senate of
Canada, ol Four Members, ete.”

“In 1873, the Dominion secured a new member by the entrance mto it of
Prince Edward Island under the terms of the same section of the British North
Amernica Act as that which applied to British Columbia. In this case financial
exigencies effected what had hitherto proved impossible. * * *In 1895
Newfoundland , under the stress of financial failures, sought to join the Confed-
eration , but the Dommon Minstry was not quick to seize the proffered hand,
and the opportumty, once missed, has never recurred ’ (Introduction to
Egerton’s “Federations and Unions in the British Empire”, p 38 )

It 1s clear from these extracts that both Prince Edward Island and
Newfoundland participated in the Quebec Convention, which framed the basis
of the Canadian Constitution ; they subsequently *‘opted out” and remained
outside the Federation ; then owing to financial difficulties, Prince Edward
Island “‘opted in’’, but Newfoundland although at one time desirous of opting
in, lost the opportunity and still remains outside the Federation.

tActually, the Quebec Resolutions were adopted only by the legislature of the United
Provinces. They were subsequently adopted, with shght modifications, by the delegates of
Nava Scotia and New Brunswick, as well as of the Unuted Provinces to the Westminater Palave
Hotel Conference in London and were then embodied in the British North America Act. (See
Egerton's “Fedlerations and Umons in the British Empire’’, Introduction pp. 31—33).






18

Now comes a particularly interesting feature. Within the * Province *”
of Hungary was the sub-Provinoe of Croatia inhabited mainly by the Croats,
a race distinot from the Magyars of Hungary. This sub-Province had its own
legislature, the Croatian Diet, consisting of a single Chamber of 1256 members.
Certain subjects, including provincial finance, were reserved to the ‘* provincial
legislature "’ (that is, the Hungarian Parliament) as being of common concern
‘to all parts of the Province, including Croatia. Other subjects were left to
the Croatian Diet. The head of the sub-Province was the same as that of the
Province, namely, the King of Hungary, who in that capacity was styled King
of Croatia. As head of the sub-Province, he summoned, adjourned and
dissolved the Dict and also appointed the Croatian executive. The Croatian
Diet had the right to elect 40 mcmbers to the Lower Chamber of the provincial
legislature (that is, the Hungarian Parliament) and 3 of the non-hercditary
members of the Upper Chamber. The Deputies from Croatia in both these
Chambers were chosen for the term of the Hungarian Parliament, but in case
the Croatian Diet was dissolved earlier, thcy were elected afresh  Further,
the provincial Cabinet, that is to say, the Hungarian Cabinet, always contained
a member specially designated to supervise relations with Croatia. What was
more, the provincial delegation, that 1s to say, the Hungarian delegation to the
Union legislature, which, as alrcady mentioned, consisted of 60 members,
had to contain 5 Croatians Croatian was the official language in Croatia and
the Croatian Deputies spoke in their native topgue in the Hungarian Parhia-
ment.

To summarise, if we may call Austria-Hungary of the pre-1914 era a Union,
Hungary a Province of the Union, and Croatia & sub-Province of Hungary
the rolations between the Union and the Province and the sub-Province were
briefly these .—

(1) The Union, the Province and the sub-Province had a common
head, the Emperor-King.

(2) Each had its own legislature and executive dealing with its own
subjects.

(3) The sub-Province had a special Minister in the provincial Cabinot.

(4) The sub-Province had its own contingent of members, both in the
provincial legislature and in the Union legislature.

(6) The sub-Province had its own official language.

It is interesting to note that besides Austria and Hungary the Union
contained the territory of Bosmia and Herzegovina. It was found imprac-
ticable to divide this territory between Austria and Hungary and ncither half
of the monarchy would have consented to 1ts anncxation as a whole by the
other The administration of the territory was therefore made a joint affair—
a Union subject unMer the Union Finance Minister.

1I. IRELAND UNDER THE GOVERNMENT OF IRELAND ACT, 1920

The Government of Ireland Act, 1920, which divided Ireland into North-
ern Ireland and Southern Ireland, proved a dead letter in Southern Irelan
(becaunse the South objected to partition) and has survived in Northern Ireland
only in a modified form. Nevertheless, the scheme of the Act is interesting
and well worth examination, for it may work where there is a common degire

for separation. -
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The Act, divided Ireland into two parts, six counties in the north-east
forming Northern Ireland and the rcmaining twenty-six counties forming
Southern Jreland. The proportion of Protestants to Catholics in Northern
Ireland was about 2 : 1and in Southern Irelandabout 1 - 19. Each part had
its own legislature with certain limited powers. Speaking broadly, defence,
foreign affairs, foreign trade, customs duties, and currency were among the
subjects not included therein. In addition, there was a Council of Ireland
for the whole of Ireland. It consisted of a nominated President and 40 elected
members, 20 from the legislature of Northern Ireland and 20 from the legis-
lature of Southern Ireland.” This Council had legislative power in respect of

- certain subjects of common concern, requiring uniform administration, such
as railways, fisheries, and contagious diseases of animals.

Both parts of the 1sland had a common local executive head, the Lord
Lieutenant, and he had a Privy Council of Ircland to aid and advise him in
the exereise of his functions. But—and thiswasthe most intcresting feature of
the scheme—there were separate Cabinets for Northern Ireland and Southern
Ireland, each Cabinet being deseribed as an Executive Commttce of the Privy
Council of Ireland The Lord Licutcnant was to be advised by the Cabinet
of Northern Ircland in regard to the affairs of Northern Ireland and by the
Cabmet of Southern Ireland in rcgard to the affairs of the South. If we may
translate this scheme into current Indian phraseology, the United Kingdom
of Great Britain and Ireland formed a Union, of which Ireland was a Province
Defence, forcign affairs, foreign trade, customs and currency were among the
Union subjects. The Province had two sub-Provinces, Northern Ireland and
SouthernIrcland  The exccutive head of the Union was His Majesty the King,
that of the Province and of cach of the sub-Provinces was a Lord Licutenant
appomnted by His Magesty. Each sub-Province had its own legislaturo and its
own Cabinet to deal with its own list of subjects, and the Province had, in
addition, a legislature to deal with provincial subjcets of common concern to
both the sub-Provinces. The two Cabinets formed Committees of a single
Privy Council for the whole Province. Further. each sub-Province had its
own contingent of members in the Union Parliament.

Which were the subjects of common concern ? Three were enumerated
in the Act itsclf, namely, railways, fisheries and the administration of the Dis-
eases of Animals Acts ; others could be added by identical Acts of the two
sub-provincial legislatures.

The imposition and collection of customs duties and certain other taxes
was & function of the Union. The provincial share of the amount collected was
to be calculated and, after certain deductions, to be apportioned between the
sub-Provinces by a Joint Exchequer Board consisting ol two mcmbers appoin-
ted by the Union Treasury and onc member appointed by each of the sub-
provineial Treasuries and a Chairman appointed by the head of the Union.

These, in brief outline, were the regional arrangements which prevailed
at onc time in Hunga1y and were at one tune contemplated in Jreland It mav
be possible to adapt them to Indian conditiods so as to meet to a considerable
extent the desire for linguistic Provinces without the actual creation of new
Provinces. Briefly, where an existing Province contains distinct racial or
linguistic areas, they can be made sub-Provinces within the Province on the
anslogy of Croatia in Hungary before World War I or the two parts of Ireland
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ander the Aot of 1920. Taking, for example, the case of Madr.
consider some such scheme as the followingl:—— HHes WO ey

(1) Madras will continue as a single Provinoe with ite existing bound-
aries. '

(2) For the more convenient transaction of the business of the Provincial
Government, the territories of the Province will be divided into
two 'sub-Provinoes, North Madras and South Madras, and the
distriot of Madras (comprising the city and its neighbourhood),

the distriot of Madras being “ joint territory " between the two
sub-Provinoes,

(3) Each sub-Province will have its own legislature and its own Cabi-
net to deal with its own affairs.

(4) A&‘ai.rs of joint concern, such as the administration of the Madras
district, will be dealt with by a joint legislature containing an
equal number of members from the sub-provinoial legislatures
plua an appropriate number from the district of Madras and by a
Joint Cabinet containing an equal number of members from the
sub-provincial Cabinets plus one Minister from Madras district.
All the legislatures, whether separate or joint, will be regarded
merely as branches, for certain special purposes, of the provincial
legislature and similarly all the Cabinets, whether joint or separ-
ate, will be regarded as Commuttees, for special purposes, of the
provincial Council of Ministers The Cabinets may be chosen on
the Swiss plan, all the legislatures and Cabinets having the same
fixed term.

(5) The executive head of the Province will also be the executive head
of the sub-Province. For convenience, we may continue to call
him the Governor, although he may no longer be appointed by
the Crown as at present.

(8) Tho Governor will be advised by the Cabinet of North Madras in
affairs relating solely to North Madras ; by the Cabinet of South
Madras in the affairs of the South; and by the joint Cabinet
m affairs of joint concern But all executive action will be ex-
pressed to be taken in the name of the Governor of the Provinoce
and be deemed to be the execative action of the Government
of the Province. How and by whom he is advised on a given
matter is a domestic detail with which the public outside has no
eonoern. -

(7) Similarly all legislation, whether enacted by the legislature of a
sub-Province or by the joint legislature, will be described as and
deemed to be legislation of the provincial legislature. Through
which particular set of legislators the provincial legislature acts
for a given purpose is again a domestic detail.

(8) Which subjects are to be regarded as matters of joint concern and
which are to be regarded as the sole concern of each sub-Provinoe
will be prescribed by the rules of business to be made by the
Governor on the advice of the joint Cabinet.

_(9) Each sub-Province may have its own official language or languages

(10) Provincial representation in<the Upper Chamber of the Union
_ Legislature will be apportioned between the sub-Provinces and
the district of Madras in the ratio, say. of2 : 2 : 1. Thus,

if the Provinee of Madras should be entitled to send 20 members
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to the Union Counecil of State, 8 will be from North Madras,
8 from South Madras and 4 from the district of Madras. In the
Lower Chamber, the representation will probably be based om
population and no special rule of apportionment will be needed.

Such are the broad outlines of the plan. It has several advantages :—

(a) Tt meets to a large extent the demand for separate linguistic Pro-
vinces. By extending or reducing the list of joint subjects, the
degree of separation can be varied in either direction to any
desired extent, so that the scheme is flexible.

(b) It avoids unnecessary overhead expenditure

(¢) Tt can be extended to the administration of excluded or partially
excluded areas within a Province ; of the predomimantly Muslim
and the predominantly non-Muslim areas in Bengal and the
Punjab ; of the two valleys and the hill districts in Assam ; and,

generally speaking, of distinct racial or other areas in any Pro-
vince.

(d) Tt does not create new Provinces and is indeed no more than a parti-
cular way of admmistering existing Provinces

Among the defects of the plan is that 1t does not provide for a case where
the linguistic or other area is spread over two or more Provinces. But even in
such a case, the demarcation of the portions of the area in each Provinoe,
which the plan compels, would be a useful step towards their subsequent
integration when the creation of new Provinces becomes possible . Mean-
while, even if they are in different Provinces for the time being, they can act
together by mutual agreement in cultural and social matters, implement-
ing the agreement, if necessary, by identical Acts of their respective legis-
latures. The plan may have other defects ; it is set out here only for

consideration as one suggested by certain precedents in other parts of the
world.






LINGUISTIC PROVINCES AND REGIONAL
ARRANGEMENTS (II)

¥  The plan suggested in the earlier pamphlet on this subject may at first
sight seem cumbrous, although the actual provisions in the Constitution neces-
sary to give effect to it are very few. The detailed arrangements will, in fact;
have to be secured, not by provisions in the Constitution itself, but by rules of
business framed under the Constitution. If any particular arrangement is
found to be needlessly cumbrous, it can be altered immediately by altering
the relevant rule of business, no amendment of the Constitution being
required.

An alternative plan is suggested by an analysis of the governmental
machinery in the United Kingdom. For this purpose, it is useful to study
the administrative arrangements that obtained in that country, say, in 1912,
when the whole of Ireland was still a part of the United Kingdom. In the
United Kingdom Cabinet of 1912, there were fifteen members concerned
with domestic administration. Of these, only four dealt with subjects of
common concern and exercised their administrative powers uniformly
in each of the three parts of the United Kingdom—i.c., England (includ-
ing Wales), Scotland and Ireland. Of the rest, three were exclusively
English officials, in the sense that their functions were confined to England ;
one (the Secretary of State for Scotland) had functions only in Scotland ;
one (the Chief Secretary to the Lord Lieutenant) had functions only in
Ireland ; others had some functions in one part, and some in more than one,
But all fifteen were members of one Cabinet, responsible to one Parliament.
There was, besides, another member in a peculiar position ; the Secretary of
State for India. His functions related to the administration of territory
not included in the United Kingdom at all and not sending any represonta-
tives to Parliament. He was therefore provided with a Council designed to
give him the necessary local knowledge, 0and although responsible to
Parliament, he could not act, in certain matters, except with the concurrence
of a majority of the Council.

On the legislative side also, although in theory there is but one Parlia-
ment, in practice there is some measure of regionalism. Thus all Bills
relating exclusively to Scotland are referred, after second reading, to a
Grand Committee consisting of the whole body of Scottish members, with
the addition of 15 others specially appointed for each Bill. Moreover, al-
though the legislature itself is unitary, the resulting legislation is not; for
example, out of 458 public Acts passed during the decade 1901-1910, only
252 applicd uniformly to the whole of the United Kingdom [see Marriott’s
“ The Mechanism of the Modern State ”, Vol. I, pp. 166, 167).

Let vs apply this plan to a Province like Assam and consider the
arrangements that would result. Assam comprises two sharply-contrasted
valleys, the Arsam Valley and the Surma Valley, besides certain tracts form-
ing the ““excluded areas” and certain other tracts forming the ‘ partially
excluded areas ” of the Act of 1935. The “excluded areas” in Assam
do not send any representatives to the provincial legislature and are, to that
extent, in the same position as India with respect to the Parliament of the
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United Kingdom. Prooeeding on the United Kingdom analogy, we should
therefore have for Assam some such arrangements as the following : —

(1) There would be a single Cabinet responsible to the provineial legis-
lature.

(2) Some members of the Cabinet would deal with subjeots of eommon
oonoern to all parts of the Provinoce and would, in respett of these
subjects, exercise functions over the whole Province, including
the excluded and partially excluded areas as well as the twe
Valleys.

(3) There would be a Minister or group of Ministers for the Assam
Valley to deal with the other subjects for that Valley ; similar-
ly there would be another Minister or group of Ministers to
deal with the same subjects for the Surma Valley; so too, » -
Minister for the partially excluded areas and a Minister for the
excluded areas. These last-mentioned areas are not likely to
require more than a single Minister each.

(4) As the excluded areas are not represented in the provincial legis-
lature, the Minister for those areas might be provided with a
Council of Advisers with local knowledge, whose concurrence
might be made obligatory in certain matters.

(8) Legislation relating exclusively to one or more of the four regions
might, by convention, be committed exclusively to representa
tives of the affected region or regions, representatives of the other
regions refraining from taking any part in the proceedings at any
stage,

These arrangements, like those mentioned in the earlier pamphlet on this
subject, do not involve the creation of new Provinces, but only constitute a
particular mode of administering an existing Province.



UNION SUBJECTS (1)

Paragraph 15 (1) of the Cabinet Delcgation’s statement, dated May 18,
1946 recommends that there should be a Union of India which should deal with
the snbjects of Foreign Affairs, Defecnce and Communications. The preeise
content of each of these categories has not been defined and questions will
doul.tless arise on this point in the course of the proceedings of the Constituens
Assembly. The following references may be useful :—

AMBIT OF ¢ FCREIGN AFFAIRS ”

The plain dictionary mcaning of * foreign  : * Dealing with matters
coneerning other countries . {New Oxford English Dictionary.)

The scnse in which the term has been used in Empire Constitations :—.

(1) Section 51 (xxix) of the Australian Constitution, ‘“ External Affairs”.
See Dr. Wynes's “ Legislative and Execcutive Powers in Australia , 1836,
PpP. 206—222 ; also Quick and Garran’s ccmme ntary on the scction. Thess
suthors agree that “ External Affairs >’ as uscd in the section extends to

(+) the external r« presentation of Australia by acercditcd agents ;
(s¢) the conduct of the business and promotion of the interests of Austra-
lia 1n outside countries ; and
(141) extradition.
(2) Entry 3 of List I m the Seventh Schedule to the Government of India
Aoct, 1935, runs :—
‘“ KExternal affairs , implcmenting of treaties and agreements with other
countries ; extradition, including the surrcnder of criminals and
accuscd persons to parts of His Majesty’s dominions outeide

India .”
The items following *‘ external affairs ’ in this entry are, it may be con-
tended, illustrative of what constitutes ‘“ external afiairs ”’. Eut are they

exhaustive? For example, take immigration and emigration, or naturalisa-
tion Both in the Australian Constitution, and in the Government of India
Act of 1935, these sul jects are mentioncd sc parately from * externsl affairs ”.
[Section 51 (xxvii) and (x1x) of the Australian Constitution and entries 17 ard
49 of List I in the Se¢venth Schedule to the Government of India Act, 1935.
Doee this necessarily imply that these subjects are not included in ‘* exter
sffairs ’? Note in this connection that ‘‘ the relations of the Commonwealth
with the islands of the Pacific ”’ is also separatgly ecnumerated in the Australian
Constitution [section 51 (xxx) ], although this is obviously ‘* external affairs *,
which shows that the enume rations are not always mutually exclusive. Note
furthor that the Foreign Office in England deals not only with trcaties and
extradition, but also, inter alia, with nationality, naturalisation, prize ccurts,
territorial waters, deportations, passports and visas. [ The Foreign Cfioe ™
by 8ir John Tilley and St« phen Gasclee, 1933, p. 287]. In nationality eases,
the Forcign Cffice works vcry closcly with the Heme Office (cp. cit., p. 261).
As will be pointed out presently, administrative practioe may be relevant m
this matter.

To what extent can foreign trade and ccrnmeree be said to be ccmprised
in * foreign affairs ' English practice in this respect which we may née for
our guidanoe, is as follows :

The general relations of the United Kingdom with foreign countries, in
which economic questions play an important part, are a special responsibility
of the Foreign Office ; the trading intcrest of the United Kingdom is a !ejpe.eml
responsibility of the Board of Trade ; the financial position of the nited.

3
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Kingdom in relation to foreign countries is a special responsibility of the
Treasury. Ultimate responsibility for any matter of major polioy is that of
His Majesty's Ministars collectively. This is particularly relevant in ¢questions
which involve two or more Departments of Government.

The formation of commercial policy towards foreign countries'and the
oonduct of trade negotiations with other Governments are thus primarily the
responsibility of the Board of Trade {(Commercial Relations and Troaties De-
partment). Inaddition to sections dealing with general matters, this Depart-
ment has a number of officers who devote their time to particular countri 's or
groups of countries. They keep in close touch with the rolevant geographical
and economic departments of ths Foreign Office in order to ensure that com-
mercial policy is in line with g>n~ral forecign policy an 1 also with the Tr -a-ury,
who have an Ovorseas Finance Dopartment, which, like the Commercial R. la-
tions and Treatics Department, contains geographical sections with respect
to financial questions.

The Foreign Office contains both geographical and general economic
departments which are organised to handle economic questions, according to
whether they are susceptible of being dealt with on a pur ly grographical
basis or are of a more gencral character The Forcign Office dr partments
concerncd always consult with the Commercial Relations and Trcatics D part-
ment of the Board of Trade on matter of commcreial concern, and the Overs
seas Finance Department of the Treasury where financial qucstions are
involverl.

There are also a number of other Dcpartments (for mstance, Food, Civil
Aviation, and Fucl and Power) which arc associated in their respective spheres
with the three Departments principally concerned in the formation economic
policy towards foreign countries.

Thus, there exists , for each country or group of countries a team of officers
in the Foreign Office, Board of Trade and Troasury (and also in other Depart-
ments as necessary) who are expert in the general, commercial and financial
aspects respectively of our relations with foreign countrics. The members of
this team work closely together and are in constant touch with cach other by
correspondence, telephone an# meetings. These throe Departments thus all
play their part in framing policy and make their contribution with respect to
their particular sphere of operation.

Mention must also be made of the work of the Export Promotion Depart-
ment of the Board of Trade. This has taken the place of the Department of
Overseas Trade, which was jointly responsible to the Foreign Office and the
Board of Trade. As its name indicates, the emphasis of the work of this De-
partment is primarily on the urgent need to « xpand U. K. ¢xports. Conse-
quently the Export Promotion D.-partment is mainly in contact with the indi-
vidual traders at home or overseas who are engaged in the actual woik of ex-
poul rather than with other Government Departments But in addition to
these activities it is also responsible for providing the policy-making D« part-
ments with the economic, commercial and in many cases financial data on
which policy decisions can be based.

Economic work in foreign countries is conducted through the Commerciel
Secretaries of United Kingdom Miasions abroad, who are responsible to the
Foreign Office and are mcmbers of the Foreign Service. These officers are the
-chief sources of intelligence on economic duvclopments in foreign countries
-and they serve for this purpose the Export Promoting Department of the Boar-
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of Trade. At the same time these Commercial Secretariats are responsible for
handling trade questions as d¢fined in paragraph 2 with the Govirnments to
which they are accredited, under instructions from the Commercial Relations
and Treaties Department of the Board of Trade.

THe allocation of responsibility for commercial relations with Canada,
Australia, New Zealand, South Africa and Eire follows a similar pattern with
the differ.mce that the Dominions Office and not the Foreign Office is gencrally
responsible for relations with those countrics. The Trade Commissioners
stationod in the British Commonwealth, unlike the commercial secrotariats
in Forsign countries, are primarily responsible to the Board of Trade. But in
the countrics mentioned the Senior Trade Commissioner is in each case also
the KEconomic Adviser to the Umited Kingdom High Commissioner (or Re-

prosentative) and thus keeps m touch through the latter with the Dominions
Office.

How far is administrative practice a legitimate critcrion in these matters ¢
In Croft v. Dunphy [1933] A C. 156, 165 the Privy Council obsorved  * When
a pow ris conforrcd to logislate on a particular tapic, it is importunt in deter-
mining the scope of the power, to have regard to  what 1s ordinarily trcated as
embrace | within that topic inlegislative pre ctice and particularly in the legisla-
tive practice of the State which has conferrcd the powcr ”. By analogy, a
power to “ deal with * a certain topic must be similarly construcd in the hight
of administrative practice. And since the powor 1n the present case may be
said to be conforred by the Cabinet Dolegation’s statement, it is the adminis-
trative practice of the Umtcd Kingdom that 1s particularly rele vant.

Can the Union utilise the treaty making power given to it by the category
< forogin affairs ”’ for the parpose, say, of onforeing a forty hour wet k in selec-
ted Indian industrios, * conditions of labour ” being assumed to be a Provincial
subject ? Dr. Wynes answers a similar question under the Australian Consti-
tution in the affirmative [“Legislative and Executive Powers in  Australia
1938, p 209]; but he wrote before the Privy Council decision in  A#torney
@eneral for Canada v. Attorney General for Ontario and Others (1937 A C p 326).
In this caso, the Privy Council ruled as invalid ccrtain Acts of the Canadian
Parliament regulating conditions of labour 1n various ways, as the legislation
relat«d to a Provincial subject, although it was sought to be justificd on the
ground that it was required to give « ffect to ecrtain Int« rnational Conventions
which ha-l been ratified by the Dominion of Canada “ The Dominion cannot,
mercly by making promises to foreign countries, clothe its If with lcgislative
authority inconsistent with the Constitution which gave it birth. * * ¥ It
must not be thought that tho result of the decision s that Canada is incompe-
tent to lgtslate in performance of treaty oLligations. In totality of legislative
powers, Dominion and Provine al togeth r, she is fully cquipped. But the
legislative powers remain distribut «d and1f, in the exercise of hi r new functions
derived from her ncw international status, Canada incurs obligations, they
must, 80 far as legislation be concerned, when thcy deal with Provincial classes
of subjects, be dealt with by co-opcration b twcen the Dominion and the Pro-
vinoes.”” It is intcresting to note that the existing provision on this point
in the Government of India Act, 1935, follows a similar vicw : see section 196
(1).—*“ The Federal Legislature shall not, Ly rcason only of the entay in tne
‘Federal L gislative List rclating to the implementing of treaticsand agree-
ments with other countrics, have power to make any law for any Province
exoept with the previous consents of the Governor ™.



The American case, The United Siates of America v. Curtiss- Wright Rxport
Corporation, raported in 299 U.S. 304—333, contains a useful discussion of the
** foreign relations *’ power in the U.8.A. The point of interest is that in cer-
tain circumstances a penal tariff or even a total prohibition of the import of
goods may come within its ambit. For example, if a forcign country diser mi-
nates against the nationals or the goods of the Indian Union, the Union may
in tha discharge of its functions in relation to foreign affairs, retaliate either by
prescribing a penal duty on the import of the goods of that country or by pro-
hibiting their import altogether. [See footnote at p. 324 of the at.ove r port.}
In certain circumstances, therefore, the * foreign affairs ”* power may include
powers in relation to the import of goods from a foreign country, although
normally the powers may be distinot.

It may be useful to note the classes of external matters, whether deseribed
as foreign or external affairs or not, which are dealt with by the Centre in
various Constitutions -—

The United States of America

Article I—

Section 8.—The Congress shall have power *** to regulate commeree with
foreign nations ***; to establish an uniform rule of naturalization , *** to r¢ gu-
late the value of foreign coin *** ; to define and punish piracics and felonies
committed on the high seas ; and offences against the law of nations ;

to declare war * * * ; and

to make all laws, which shall be necessary and proper for carryirg mnto
execution the foregoing powers.

Section 9.—The migration or importation of such persons as any of the
States now existing shall think proper to admit shall not be prohibited ty the
Congress prior to the year 1808, but a tax or duty may be imposed on such
importation not exceeding 10 dollars for each person. -

Canada

The Canadian Parliament has power to make laws for the peace, order and
good government of Canada in relation to all matters not coming within the
oclasses of subjects assigned exclusively to the Legislatures of the Provinees.
No aspect of foreign affairs is assigned to the Provincial Legislatures. On
the other hand, for greater certainty and without prejudice to the gencrality
uf the residuary powers of the Canadian Parliament, the following powers
bave been expressly conferred exclusively on the Parliamcnt of Canada .—

The regulation of trade and commerce ; and naturalization and aliens.
(See section 91, entries 2 and 25.)

Australia
The Commonwealth Parliament has power to make laws with rcepcct te—

Trade and commerce with other countries, naturalization and aliens,
foreign corporations, immigration and emigration, external affairs, the rclations
of the Commonwealth with the islands of the Pacific, and matters incidental to,
the execution of any of these powers. [See seetion 51, itcms (i), (zix), (s=)
(a2vid), (xxiz), (27Z), and (xzziz). )

South Africa
" The Union Parliament has full power to make laws for the peace, order and
good government of the Union ; in other words, it has plenary powers in respeot
of all subjects. (See section 59 of the Union Constitution).
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India

Under the Aot of 1935, the Federal Legislative List comprises—

Preventive detention for reasons of State connected with external

affairs ;
Hxternal affairs ; the implementing of treaties and agreements with other

countries ; extradition ;

Admission into, and emigration and expulsion from, India , pilgrimages
to places beyond India ,

Import and export across customs' frontiers ,

Admiralty jurisdiction ; and

Naturalization.

(See entrics, 1, 3, 17, 19, 21 and 491n List 1 of the Seventh Schedule to
the Aot.)

Awustria-Hungary

Under the Compact of 1867, the following subjects were declared to be
common to the two halves of the dual monarchy .—

Foreign affairs, including diplomatic and commercial agencies vis-g-vis
foreign countries , but the ratification of treaties, so far as it was
constitutionally required, was reserved to the two separate
parliaments.

Among subjects which were not common, but were to be dealt with
acoording to principles agreed upon from time to time, were .—

Commercial Affairs, and especially the tariff ; indirect taxes affecting
industrial production ; money and coinage ; and the military
gystem.

These subjects, most of which, 1n other federations, fall within the pro-
vinoe of the Central Legislature, were regulated in the dual monarchy Ly con-
ourrent statutesof the two parliamentsandthus nearly everything in the
nature of positive law had to be enacted separately in Austria and Hungary.

(See Lowell’s “ Governments and Parties in Continental Kurope *’, 1917,
Vol. II, pp. 162—179.)

Switzerland

Article 8—

The Confederation alone has the right to declare war and to make peace as
wellas to conclude alliances and trcatus with foreign States, especially
customs arrangements and commercial treaties.

Article 9—

In exceptional cases, the cantons retain the right to conclude treaties with
foreign States on matters concerning public econcmy and neighbourhood and
police relaticns ; however, such treatics ehall contain nothing contrary to the
Confederation and to the rights of other cantons.t

Article 10—
The official relations between the eantons and foreign governments or then
represontatives shall take place through the medium of the Federal Council

f For instanco if the canton of Ticino concludes a treaty with Italy for furnshin ; salt this
does not affect the Confed ration See “The Swiss Confederation’ by Adame end Cunningham,
188, p. 30, footnote,
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However, the cantondimay correspond directly with the subordinate
suthorities and agents of #Tor-ign State when dealing with the matters men-
tioned in the preceding Article.

Article 89 (a)—

* * = * L J

The Confederation is responsible for tho control of imports on the national
frontier. .

Article 69 (b)—
The Confederation has the right to legislate on foreigners entering and
leaving the country and on their sojourn and establishment within 1t.

The cantons shall, in accordance with federal law, decide on the sojourn
and establishgent of foreigners. Howover, the Confederation has the right,
to decide in final appeal :

(a¢) on cantonal authorization of prolong d sojourn and establishment
as well as on favours granted in this connection,

(&) on the violation of treaties of establichracnt,

(c) on cantonal expulsions when they have repercussions on the terri-
tory of the Confcderation,

{d) on the refusal of the right of asylum.
Article 70—
The Confederation has the right to expel from its terntory the foreigners
who jeopardize the interior or cxtcrior sccunty of Switzerland
U.S.8. R.
Article 14—

The jurisdiction of the Union of Soviet Socialist Republics, as represented,
by its highest organs of state authonty and organs of government, extends to—

(a) representation of the Union 1n international relations, conclusion
and ratification of treatics with othcr States , and the cstablish-
ment of the general character of the relations between the Union
Republic and foreign States.

(b) questions of war and peacc ;
* * * * * *

(k) foreign trade on the basis of state monopoly ;
L] * * *

(v) laws on the rights of foreigners.

AMBIT OF DEFENCE POWER

1. See the Report of the Joint Committee on Indian Constitutional Re-
forms, Vol. 1, para. 238 :  Apart from a considerable revision of the language
of the first five entries of List I, as they appear in the White Paper, which
collectively define the ambit of the reserved subject of defence, etc.”. From
this it follows that in the opinion of the Joint Committee the first five entries
of List I of the White Paper collectively define the ambit of ¢ defence”. The
White Paper in question is printed as Appendix V1 to the Report and it will be
geen that the first five entries of List I of that Paper are equivalent to entries
1 and 2 of List I i1 the Seventh Schedule to the Act of 1935 plus “ the common
defence of India in time of an emergency declared by the Governor-General
plus ¢ the employment of the armed forces of His Majesty for the defence of the
Provinces against internal disturbance and for the execution and maintenance
of the laws of the Federation and the Provinoes ”’. The defence of India in &
deolared emergency is now provided for in section 102 of the Act of 1935.
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2. See the Australian Bread Case, 21 C. L. R. 433 (Farey v. Burvefl), in
which the validity of a war time Regulation fixing the maximum price of bread
was impugned. The Regulation was held valid by a majority of 5t0 2. Iraacs
J. beld that ““ defence ' included everything in relation to national defence that
the Commonwealth Parliament might deem advisable to enact (p. 455). Griffith
C. J.—* The word ‘ defence ’ of itself includes all acts of such a kind as may
be done in the United Kingdom either under the authority of Parliament
or under the Royal Prerogative for the purpose of the defence of the realm***
It includes preparation for war in time of peace and any such action in time of
war as may conduce to the successful prosecution of the war and defeat of the
enemy.” ([bid. p. 440).

3. Note that in Australia the entry in section 51 (vt) of the Commonwealth
Constitution relates to the ‘“ naval and military defence ”’ of the Commonwealth,
Hence the dissentient judgement in the above case that price-fixing was
outside Commonwealth power-,

4. See Dr. Wynes’s * Legislative and Executive Powers in Anstralia ",
pp. 178—190, where the author discusses a large number of reported cases
bearing on the subject of defence.

6. It has been h:ld in Australia —

(a) that it is nct competent for the Commonwealth Parliament under
its defence power to set up manufacturing or engineering busi-
nesses for general commercial purposes 1 peace-time merely,
because such activities may conduce to the works of a depart-
ment of the defence administration [Commonwealth v. Australian
Shippng Board (1926 39 C L R 1}:

(6) but that, 1t is competent for a Commonwealth Clothing Factory
created essentially for defence purposes to engage incidentally
in commercial transactions [Atforney General for Victora v.
The Commonwealth (1934-35) 52 C. L R. 533].

The latter decision has distinguished the former on the ground that the
Austrahan Shipping Board was not an organ of the Executive Government
itself The Commonwealth Clothing Factory, on the other band, had been
established by the Commonwealth Government itself in 1911 for the manu-
facture of naval and military equipment and uniforms. During the War of
1914— 1918, there was a large increase in the output of the factory ; af the
end of the war, the demand for naval and military clothing was very grbatly
reduced ; but, rather than reduce staff or plant, the factory accepted orders
from other Government departments and from public bodies. The legality
of this course was challenged at the instance of the Victorian Chamber of
Manufactures The High Court held in eftect that it was clearly * necessary
for the efficient defence of the Commonwealth to maintain intact the trained
complenient of the factory so as to be prepared to meet the demands which
would inevitably be made upon the factory in the event of war”. “1t is
pbvious that the mauntenance of a factory to make nuval and military equip-
ment g within the field of legaslative power  The method of its internal orga-
nisation in time of peace is largely a matter for determination by those to whom
is entrusted the sole responsibility for the conduct of naval and mihtary de-
fence. In particular, the retention of all members of a specially trained and
specially efficient staff might well be considered necessary and it might well
be thought that the policy involved in such retention could not be effectively
oarried out unless that staff was fully engaged. Consequently, the sales of

AN



olothing to bodies outside the regular naval and military foroes are not te be

as the main or easential purpose of this part of the business, but as
incidents in the maintenance for war purposes of an essential part of the muni-
tions branch of the defence arm. In such a matter, much must be left to the
disoretion of the Governor-General and the responsible Ministers.” (p. 558).

6. In the U. S. A., the “ war power ", of the Congress extends to—

the raising and supporting of armies, the provision and mainta-
nance of a navy, the governance of the land and naval foroes,
and organizing and calling forth of the militia ;

but the right of the people to keep and bear arms is not to be infringed. In
addition, Congress has of conrse the power to make all laws necessary and pro-
per for carrying into execution the foregoing powers. (See Article I, section 8,
of the Constitution of the U. 8. A.).

Writing in 1942, Dodd, in * Cases on Constitutional Law " (Shorter Selec-
tion), says :—

** The participation of the United States in the World War (1917—19819)
was the occasion for a more extensive exercise of federal war
powers than ever before in our history, both as regards striotly
military matters and the incidental civil control of the energy
and resources of the nation. No act of Congress was held in-
valid by the Federal Supreme Court, as outside the war power,
and only part of one—the Lever Act—for exercising a war power
in a forbidden way.” (p. 338).

For the almost limitless activities which may be undertaken in exercise of
the war power, see pp. 59 to 184 of the United States Government Manual,
1945, First Edition, describing the ‘‘ Council of National Defence " (formed
under an Act of Congress in 19186, for the ‘‘ co-ordination of industries and re-
gources for the national security and welfare ”” and ‘‘ the creation of relations
which render possible in time of need the immediate concentration and utili
gation of the resources of the Nation ’) and the various emergency war agencies
8ot up during the last two world wars.

7. The following accounts—
(@) of the Austro-Hungarian defence system, and
¢) of the Swiss defence system.

taken respectively from Lowell’s ‘‘ Governments and Parties in Continental
Europe ” (pp. 171-172) and * Governments of Continental Eruope” 1940,
edited by James T. Shotwell (pp. 1028—1030), may be of interest :—

TaE AusTRO-HUNGARTIAN DEFENCE SYSTEM

““ The next department of the joint administration is that of war, and here
again is found the strange mixture of federal union and international alliance
that is characteristic of the relations of Austria and Hungary. The regular
army and the navy are institutions of the joint monarchy, although they are
governed by separate standing laws of the two states, which are, of course,
substantially identical. These laws determine, among other things, the num-
ber of the troops, and provide that the men shall be furnished by the two ooun-*
tries in proportion to population; but the conti igent of recruits required from
each couatry is voted annually by its own parliament. It is useless to inquire
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what would happen if either half of the Exapire should refuse to raise its quota
of troops, for there is no possible means of compulsion, and in this, as in most
other cases, the smooth working of the joint government depends ultimately
on a censtant harmony between the cabinets of Vienna and Buda-Pesth.
After the recruits are enlisted they are under the control and in the pay of the
joint administration. The Emperor, as commander-in-chief, appoints the
officers, and regulates the organmsation of the army. The minister of war,
curiously enough, is not required to countersign acts of this nature*, but he is
responsible for all other matters, such as the commissariat, equipment, and
military schools.

Besides the regular army, which belongs to the joint government, there are
military bodies, called 1n Austria the Landwehr and 1n Hungary the Honveds,
which are special mnstitutions of the separate halves of the monarchy. These
troops are composed of the recruits that are not needed for the contingents, to
the regnlar army, and of the men who have already served their time in it
Thev form a sort of 1eserve, bnt cannot be ordered to march oat of t: eir own
state without the puriission of s parliament , except that i case of absolute
necessity, when the parbiiment 15 not i session, the permission may be given
by the cabinet of the country to which they belong  After such o permission
has been granted, howsever, they are subjeet to the orders of the generai com-
manding the regular armv  The Landwehr and Honveds are orgamed under
wmdependent laws, which happen to be very much alike but are not necessarily
s0, and thewr ordinary expenses are borne entirely by the country to which
they belong, only the merease of cost arising from then actual use m war bemy
deirayed out of the joint treasuary

Ti Swiss DErExceE Sysres
¢ National Defense

Unusual Featurcs of the Anny.- -For the defense of thew neutrabty the
Swise rely not merely upon the pledges of other States but alo upou their own
army aud auxiliary air service The Swiss army differs quite remarkably from
the prevailing Continental military systems To be sure, like all her neighbours,
Switzerland has adopted umversal and compulsory mihtary service. Except
for those exempted for reasons of physical or mental incapacity, who, mn-
cidentally, are requued to pay a military cxemption tax, every Swiss citizen
must begin hus mitial perod of army service during lus nineteenth year. Ths
mitial period, however, 1s not the two or even one year interval normally
requred of other Continental military vecruits  The Swiss infantry recruit is
called to the colors for a period of approximately three months, during which
he is thoroughly grounded in military essentials. At the end of this period he
is considered a fullfledged member of the army’s first-hne troops, known as
the Awuszug or Elite, and resumes his civilian activities. Recruits in other
branches of the service have similar training periods, ranging from 60 days for
the medical and supply corps to 102 days for the cavalry. During the next
12 years the infantry recruit is called to the colors annually for 13 day periods
to repeat the courses of instruction he received as a recruit and to supplement
that instruction. From the end of his thirty-second year until his forty-first,
the Swiss soldier is enrolled in the Landwehr or first reserve and from his
forty-first year untill his forty-eighth, in the La_ndstum or second reserve.
During these 16 years the time actually spent with the colors in periods of
peace is about two weeks. Altogether, therefore, the formal training of the

*Law of Dec, 21, 1867, gec, 5,
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Swiss soldier throughout s aotive affiliation with the army rarely exceeds
seven or eight months. It must be added that both before and during his
military career the Swiss infantryman’s formal training is usually supplemented
by practice in drill and marksmanship in the various volunteer rifle clubs
which dot the land and receive active support from the public authorities
Roocently annual practice in musketry under t}e jurisdiction (f a rifle club
has been made compulsory for all first-line and Landwehr troops.

Still another unusual feature of the Swiss military system is the absence of
8 permanent professional military staff No person can be appointed to the
rank of comwander-in-cluef except in time of national emorgency when the
Federal Assembly has decreed general mobilization ; the appointment, more- |
over, lapses as soon as the emergency has passed. A commander-in-chief has
been appointed on four different occasions since 1848. The most recent
appointment 15 that of Colonel Henri Guisan, who took charge of the forces
which the Confederation mobilized=at the outbreak of the Kuropean War mn
September, 1939 The only military officials in the permanent service of the
federal government are those engaged in staff work in the Military department
of the Federal Councu and those officers and non-commissioned officers who
nstruct army recruits Of these there are at present about 300. The regula
comminsioned and non-commissioned officers of the army are recruited from
the ranks and, like the private soldiors, are called upon only mtermittently
to serve with the colors after their mnitial period of tiaimng and study ; at
other tines they are engaged 1 ordinary aivilian purswts

Dual Political Control -A third distinctive featwre of the Swiss army
system 15 the dual character of the political authority which has jurisdiction
over it Although the current of constitutional reforin since 1874 has run
strongly in the direction of centralizing mlitary jurisdiction in the government
of the Confederation, the cantonal governments still cxercise many mibitary
prerogatives Within their respective terrtories they enforee most of the
federal military regulatiods, keep the military register. call the troops to
the colors, and provide them with thewr personal equpment. They also
form the principal infantry umits and appoint their non commissioned and
commissivned officers, the latter up 1o the rank of captain  Military powers
are exercised by the cantonal authorities under the supervision and with the
approval of the federal Miltary department ; and for at least a portion of the
expenditure they wncur, the cantons are reunbursed by the federal government.

New Defence. Measures ——The Swiss military system provides an organized
and disciplined force of approximately 425,000 first and second-line troops
subjeot to mohilization during periods of national emergency. 1t 1s a system
well adapted to the nation’s democratic and federalistic pohitical institutions ;
and despite the strictures of certain swiss politicians, there is little evidence
that the system inspires the militanstic influence commonly associated with
professional armies Whether this system can provide Switzerland with an
adequate defense orgamization at a time like the present 1s another question.
With neighbouring belligerent great powers but poorly concealing irredentist
and 1mperial ambitions which could quite logically include Switzerland, and
with offensive military weapons developed to such a point that not even

Switzerland's peculier topography any longer affords a serious obstacle to
' mvasion, this questior has become & very gravo one. The Swiss themselves
. appear to be ponderng 1t at length and to have concluded that their defense
needs strengthening. At any rate the Yudersl Council, with the concurrence
of a popular majority in a referendum held in 1936, has taken steps to increase

v



the period of active training with the army, to supplement military aviation
and artillery service, to perfect anti-aircraft defense and defense against gas
attaoks, and to strengthen every variety of border fortification. Moreover
a3 long as the period of national emergency, decreed at the end of August,
1039, oontinues, the Swiss army, at least partially mobilized, will maintain
8 continuous watch on the nation's frontiers.”

AMBIT OF ‘‘ COMMUNICATIONS

1. "Communications’”’ is a wide term and. interpreted in the widest
possible sense, would include even village roads. Some such qualification
as “‘inter-unit’’ may have to be imported, if “‘communications’ not extending
beyond the limits of a Province or State and not connected with any inter-
unit line of communication are not to be dealt with by the Union.

2. As to the detailed items which “‘communications”’ may include, see,
in particular, entry 7 of List I and entry 18 Last II in the Seventh Schedule
to the Government of India Act, 1935 It is clear from the former that posts
and telegraphs, including telephones, wireless and broadcasting would be
included under the existing Constitution as “forms of communication”, The
latter entry runs © “Communications, that is to say, roads, bridges, ferries
and other means of communication not specified in List I, ete ” The “means
of communication” included in List I are mainly railways, seaways, and air-
ways  Seaports, being rolated to sea communications in mauch the same way as
rallway stations are rlated to valways, would also probably he included in the
term ‘“‘communications” and similarly lighthouses and other safety devices
for shipping and amrcraft , so too, the carriage of passengers and goods by rail
or sea or air Port quarantine can haidly be dissociated from sea ports or
air ports  Practically, thewefore, entries 7, 18, 20, 21, 22, 24, 25 and 26 of
List T 1n the Seventh Schedule to the Aot of 1935 would be largely included in
the term ‘“‘communications”, even if we himut 1t to nter-unit communications

3. In Canada, besides the rerulation of trade and commerce and the
postal service, the following enumerated subjocts fall within the authority
of the Canadian Parliament --

Navigation and sigpping , quarantiie ; lighthouses . ferries between a
Province and any Brtish or foreign country or between two Pro-
vinces ; lines of steam or other ships, railways, canals, telez:iphs,
and other works and undertakings connecting a Province with any
other Province or Provinces or extending beyond the limits of a
Province , lines of steamships between a Province and any British
or foreign country; and such works as, although situate within a
Piovince, are declared by the Parliament of Canada to be for the
general advantage of Canada or for the advantage of two or "ore
Provinces (See section 91. entries 9, 10, 11, and 13 and section 92,
entry 10.)

4. In Australia. the Commonwealth Parliament has power to make laws
with respect to— Y

(1) trade and eommerce with other countries and among the States,
(2) postal. telegraphio, telephome and other Jike services ;

(3) lighthouses ,

(4) quarartine .
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(5) the control of railways with respect to transport for the naval and
military purposes of the Commonwealth ;

(8) the acquisition, with the consent of a State, of any railways of the
State on terms arranged between the Commonwealth and the
State ; and

(7) railway construction and extension in any State with the consent
of that State.
[See section 51, items (1), (v), (vii), (1z), (vxxii), (xxxitd) and (zzwie)
of the Australian Constitution ]
It has also been made clear in a subsequent provision (section 98 of the Cons-
titution) that the power of the Parliament to make laws with respect to trade
and commerce extends to navigation and shipping and to railways owned by
any State.

Railways in Australia occupy, and occupied in 1900, a special position
in that they were and are owned and carried on by the various State Gov rn-
ments. Hence the power of the Commonwealth parliament in respect of
railways is somewhat limted. [See Dr Wynes's “Legislative and Executive
Powers in Australia,” p. 160.)

5 Inthe US A . Congress has be'n granted oxpress power to establish

post offices and post roads. See Aiticle I, section 8, US A, Constitution
In other respects, federal power appears to have developed as incident to
“inter-state cormmnerce’’, It has been held that ‘‘comimerce” includes the
telegraph, the telephone, the radio and communication by correspondence
through the mails, besides railways and navigation (Sce Dodd’s “Cases on
Constitutional Law”, Shorter Selection, 1942, pp 356 and 391 )

6. In Switzerland, the Confederation 1s responsible for legislation concern-
ing navigation as also legislation on the construction and working of rail
roads and on aerial navigation The postal and telegraph services belong to
the confederation. The Confederation can order at its expense or encc urage
by means of subsidies public works which interest the whole or any consider-
able part of Switzerland. The Confederation also excrcises supreme control
over the roads and bridges in whose maintenanoce 1t 1s interested and can
decree provisions concerning motor traffic. (See Articles 23, 246, 26, 36, 37,
37a, and 37)).

7. In the U.S S.R., the powcers of the Union extend to the “administra-
tion of transport and means of communication”. {See Article 14 (m) of the
constitution of the U.S.S.R.]; and there are separate departments (‘‘People’s
Commissaritts””) for Railways, Communications, and Water Transport.



'UNION SUBJECTS (IT)

Paragraph 15(1) of the Cabinet Delegation’s statement of May 16, 1946
recommends that the Union of India should deal with Foreign Affairs, Defence
and Communications and should have the powers necessary to raise the
finances required for these subjects Whether these powers' should be powers
of direct taxation in right of the Union or merely powers to levy contributions
from the Provinces is a question of great importance on which the statement is
sflent. One view 1s that the finances should be raised only by contribution
and not by taxation The other is that the Union should have the power of
taxation The experience of other countries may be useful in this connec-
tion.

USA

Before the present Constitution of the US A way framed by the
Philadelphia Convention, the States had been hnked together i a loose con-
federacy hy ¢ rtan Artiel s ot Confuderation  Under these Articles, they
had nly one central organ, the Congr sy of Stat s, 1n which all the States
woray on an equal foo'ing  The purpose of the confederacy was two provide
for tho common defence of the Srater, the sccurnity of their hberiics, and
their general welfaro  Articlo VI pr vided that < 1l charges of war, and
all ~thor exponses that shall beneurr @ for the common defence «r general
wolfare, and allowed by he Umt d States in Congress assembled, shall be
defrayed out of a common treasuary, which shall be supphed by the several
States, in pr portion to the value of all land within each Stato, grinted to
orsurvex«d firanvyp ron* * * * The taxes fi r paying that proportion
shall be laid and levicd by the authonty and direction of the legislatures of the
several States within the time agieed upon by the United States in Congress
assembled © It other words, (ongress was to determine the amount of
money needed and to apportion to each State its share “Congress did so,
but the States honoured the requisitions exactly to the extent that each saw
fit, and Congress had no power and no right to ¢ 1force payment What was the
result  1f one may judge hy the complaints that were ent-red, 1t was more
profitable to disobey than to obev  In the dire straits for funds to which 1t
found 1 selt reduced, C‘ongress took advantage of the lack of intormation on
land values to juggle with the estimates, so as to demand nmiore of those Sthtes
that had previously <hown a willingness to pasy  The financial situation was
go serious that earlv in 1781 before the artieles had been fially ratihd, Con-
gress had alrcady proposed to the Ntates an ame wdment authonizing the levy
of a five per cent dutv upon wmports and upon good+ condemned in prize
cascs The amendment wus agreed to by twelve States Buat another
weakness of the Confederation was here revealed, i that the articles could
only be amended with the consent of all of the thirteen States The refusal
of Rhode Istand was sufticient to block a mea -ure that was approved of by
the twelve others In 1783 Congress made another attempt to obtam a
rovenue by requesting authority tor twenty-five years that the States should
contribute in proportion $1,500,000 annually, the basis of apportionment
being changed from land values to numbers : f population. in which three-fifths
of the slaves should bo counted. ln three years only nine of the States had
given their consent and some of those had consented 1n such a way as would
have hampered the effectiveness of the plan. It was, however, the only relief
in sight and in 1786 Congress made a special appeal to the remaining States
to act. Bofore the end of the year, all of the States had responded with the
exception of New York. Again the inaction of a single State effectually
blocked the will of all the others”. (‘“The Framing of the Constitution” by
Farrand, pp. 4-5.)
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It was to rectify these and other defeots that the Philadelphia Conven-
lion was called. Under the Constitution framed by that Convention —which
is substantially the present Constitution of the U.S.A.—Congress has been
given “‘power to lay and collect taxes, duties, imposts and excises to pay the
debts and provide for the common defence and general welfare of the United
States” ; “to borrow money on the credit of the United States” ; “to coin
money, regulate the value thereof and of foreign coin”. Thus, the right of
direct taxation was substituted for the right of levying contributions

CANADA

Under the British North America Act (section 91, item 2), the Centre
has the power to raise money by any mode or system of taxation , to borrow
money on the public credit ; to regulate currency, coinage and legal tender
a8 also the issue of paper money. The Provinces are hmited to direct taxation
within their own borders in order to the raising of revenue for provincial
purposes and the borrowing of money on thir own credit

AUSTRALIA

The Commonwealth, that 18 to say, the Centre, and the States have con-
current powers of taxation except that the imposition of duties of custom,
and excise belongs exclusively to the Commonwealth Currency. eoinage
legal tender and the issue of paper money are also Commonwealth subjects
States being prohibited from coining money or making anything but gold and
silver coin legal tender [See sections 51, 52. 69 and 115 of the Common-
wealth of Australia Constitution Act, 1900 ] But even where the powers
are concurrent, section 109 of the Constitution Act provides that when a law
of a State is inconsistent with a law of the Commonwealth, the latter shall
prevall and the former shall, to the extent of the inconsistency, be invalid.

SouTtH AFRI1CA

In South Africa, the Union (Centre) has plena: v powers of taxation, be-
cause under section 59 of the Constitution Act, the Union Parliament has
full powers to make laws for the peace, order and good government of the
Union. The power of the Provinces is severely himited

“SRubject to the provisions of this Act and the assent of the Governor-
(General-in-Council as heremafter provided, the Provincial Councl may make
Ordinances in relation to matters coming within the following classer of
subjects, that is to say,

(+) direct taxation within the Province in order to raise a revenue for
provincial purposes ;

(1) the borrowing of money on the sole credit of the Province with
the consent of the Governor-General-in-Council and in accordance
with the regulations to be framed by Parliament (of the Union).

* * *

(8ee section 85 of the Constitution Act.) But of course the Union of
South Africa is not a Federation and the Provinces are almost completely
subordinate to the Centre,
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SWITZERLAND

According ta Article 42 of the Constitution, the expenses of the Confedera-
tion have to be met—

(@) from the mcome of federal property |

(bYy from the procevdls of the federal customs

(c) from the proceeds of posts and telegrapts .

(d) from the proceeds of the powder monopoly .

(¢) from half of the gross 1« eipts from the tax on military excioptions
levied by the cantons,

tf) from the contributions of the cantons which shall be determined

by federal legislation with due regard to their wealth and reconrces
and

{y) from stamp duties

“As ~tated 1n the constitution. this 1~ a deadedly imposig array of resvurces,
but upon analysis 1t shunks considerably  Contrmibutions by the rantons
recall the old régime when the small sums necessary for the support of the
diet were thus procured  An wdeal system for the apportioument o such
con‘ributions under the pr ~ent federal government was worked out u: 1876,
hut the ecentral authorities have never asked for assistance on il hasis.
Posts, telegraphs, and telephones vield moderate returns The purpose of
the powder monopoly established in 1848 was not to secure revenue hut to
agsare the government adequate supplies for all purposes of thi~ vubtary
necessity  Blasting powd 1 15 not meluded  However, the monopoly has beon
made Lo produce o smell net profit annually. Recapts from the military
ex mption tax law are not Isige  They amounted to a little over a million
francs a4 vear m the begmnmg, increasing to 2,143,062 franes i 910 as to
the 11wome from tederal property it mus' be remembered that the new
central goverament poscess~d vory little property at the time of it+ «retion
in 1848  All m all, therefore mspite of the number of different ~ources of
revenue e wmergled i the constibution thereal burden of providing for
the expd 1d ture of the fod ration devolved very largely upon one of them —
mmely, the federal castoms  (“Government and Polties of Switrerlaud”
by Brooks, pp 180-181)

The hwstory of currency and comage m  Saitzerland 1s mteresting By
the Constitution of 1874, the federation was given the powet to regulate bye
law the 1ssue and redemption ot bank notes but 1t was speeifically yrolmbited
from ereating a monopoly fur theissue of sach notes  Thas left the numerous
banks chartered by the cantons actually m control of the field ln 1880,
advoente: of a4 national bank endeavoured to amend the constitotion by
mitiative but were unsuccesstul - Ileven years later the movement succeeded
In 1ty present form, Article 39 of the C'onstitution confers the 1ight to ssue
bank notes and other sumlar paper money exclusively upon the federation

A national bank with headquarters in Bern and Zurich was opencd m
1907 “‘As the agent of the government in 1ts difficult tasks of war finanse
particilarly in floating the mobilisation loans, the new national bank has
proved 1tself one of the strongest foundation stones of the whole federal
structure ”’ ’Brook, 0.7, ct, p. 194)

Under Article 38, the federation alone has the nght to coin money.

“In Switzerland the original divsion of taxing powers in the Constitu-
tion of 1848 allotted customs duties to the general government [that is, the
Federal Government and practically no other taxing power. The remaining

’
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powers of indirect taxation and the whole power of direct taxation senms to
have been left to the cantons. This distribution came to be mod'fird when
Switzarland left the effoct on an event which probably affocted fd ral publie
finnnee mor than any other single foctor —the flrst world wor  Switzerland
wa# not a belligerent but she folt the effects of the war none the loss  Her
army was complotely or pastially mobihized for over fifty monthe her cust »ms
revenue fell sharply with the drchine of internotion:] trade and the reven-
ur from the fedoral railways declined To moct these increasos in exponcditure
and deecrsas s in revenue constit itronal amendments were pass «d to anthorize
th~ geaoral gaverament to entro the field of diroet taxation. Toxition of in-
conns property and profitr was impos d by amendmoents of 1g°5 act 1glg
and v $1x on s»eurities, insuranes prommms and the hike, by an amend nent
of 19°7 In all three cases, as T have mentionod carher, on arronge-
ment was made that the cantons should obtain some sharc in thap o ed. of
the tax  In 1925 a tax on tobacco was authorized by conatitutional amend-
ment  In 1938, largely to meet mereased defence expenditure. an amendment
of the Constitution authoriced taxes on war profits, inco ne and capital. a tax
on berr, an1 repealed the arrangement of 1917 by which th cantons shared in
the yield of the stamp taxes” (K (' Wheare “Federal Gevernment”,
p. 108)
ArsTRIA-HU NG ARY

(Between 1867 and World War T)

As already mentwoned  durmg  this period Austria and Hungary  were
separate States with a epmmon monarch and a common admimistration
respect of foreign affairs, defence and finance  Fxoept for a few msaignificant
matters such as the leasc of State property, the sale of old material and the
profits of the powder monopoly, the only direct source of revenue helonging
to the jont government was the customs tariff, which rested upon o treaty
made between the two countries for ten vears at a tim i the form of 1dentic !
Acts of the two Parhaments  Side by side with the budeet of ecach  Ntate,
there was a eommon budget which comprived the expenditure neeessary for
the common affair.  The revenucs of the jomt budget conasted munly
of the net proceeds of the customs and the quota or the proportionil con-
tributions of the two States  This riota was fixed for a period of ten yoars
and generally comeaded with the duration of the customs treatyv  Unhil
1897, Austria contributed 70 per cent and Hunugary 30 per cent of the join
expenditure remamns after ded ieton of the vield from rusion. and other
common reveaues Sibsequently, Hungary's quota was «lightly mereased
and tn 1907 it was a little over 36 per cent

Si: Bast, BLACKETT'S VERDICT ON Provixcian CONTRIBUTIONS IN [npIia
UNDER THE MESTON AWARD

Ever since the reforms wero inaugurated, the provincial contributions
have been a millstone round the neck both of the Central Government and of
the Provincial Governments, poisoning th ir mutual relations agpd hamp wing
their every action. Their quality. even more than their amount, has traiied
the resources of the giver and the patience of the recipient. They have
brought curses, not blessings, both to him who has given and to him whe has
taken.”

{(Budget Statement (1927-8).]



DEMOCRATIC EXECUTIVES
INTRODUCTION

T}'nis pamphlet consists of notes on the type, nature and functions of the
executives in ten democratic States : the United Kingdom, Canada, Australia
South Africa, Ireland, U'S.A, Switzerland, USS.R, Sweden and Austria-
Hungary before ity break-up at the end of the first World War

_For each of these countries, the composition of the executive, the manner
of its formation its relation to the head of the State and 1ts relation to the
Legislature are given

It will be seen that the executives m six of the ten States are of the British
responstble type  Their chief characteristics are (1) that they are composed
()t‘lqaders of a party or a coalition of parties ; (2) the dominance of the Prime
Minister . (3) dependence on the majority of the legislature, and (4) collective
responsibiity  In spite of different constitutional provisions  the head of
the State in these cases acts upon the advice of the csecutive eacept when it
has lost the support of the Legisluture, when he has to replace 1t hy another
v hich has that support  Fven 1 such cascs he normally takes the a lvice of
the outgomg mimstry.

The constitution of 1re exceatrve m the U~ A )« entirely different in all
tespects cxcept that the Presuident dominates over his colleagaes even more
than the Prime Minister There is no colleetive #sponsibility and neither the
Pressident nor the other members of the executive can be removed from office
by any adverse vote of the Legislature

The executive 1 Switzerland 1s nidway between the two. Tt 15 electod
by the Legislature but holds ofhice for a fixed peniod. It sits in the Parhament
Iut i. not respongible to 1t There is no persen vwho dommates 1t hke the
Prime Mimsster of Britam or the Presadent of the US A There 1 no strict
colleetive responsibility hut the cxecutive notmally acts as » team

In the USSR . the exccutnve 1s elected by the Supreme Soviet and s
1csponsible to it and. whea 1t 1~ not in session, to the Presidium  Here col-
lective responsibility seans to be enforced not so0 much by the constitution
as by the domunating mfluence of the Communist DParty

A description of the executive of Austria-Hungzary under the Compact
of 1867 ha~ been added hecanse 1t was a cunous mstance of an executive witli-
out a Lepiclature

CHAPTER 1
THE UNTTED KINCD:OM

The conduct of general exe utive business o= well as the superintendence
and control of the executive branches of Government and of the varicas
departments of piblic administr .tion 1s vest d 1n the Cabinet It 1sa b dy
of party politicians select~d from among the members of the party or group
of p. rties which has a majonty mn the-House of Commens It is ieresuingly
recogn zed, although ther hive been exceptions to the rule, that the Prime
Minict T must be in the H)use of Commons, a~ the Government owe rs-
ponsibility to {hit Hous> a one The composition of that House detera i es
the nature of the Government Until recentl -, the office of Prime Min s‘er
was wiknown to 1 w and the holder of that office was always holding a minis-
terial position, normally that of the First Lord of the Treasury. In the
Minigters of the Crown Act, 1937. Statutory recognition has been given
to this officc. The choice of the I'vime Ministor is made by the king and tne
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nature of the choice necessarily depends upon the state of parties in the House
of Commons The simplest case is that in which a party has a clear majority.
The Government must clearly be formed out of that majority and if it has
a recognized leader he will he the Prime Minister. The other members of
the Government are not elected by the House of Commons. They arq chosen
by the Prime Minister. This does not mean that the Sovereign may not have
considerable influence Royal mnfluence has cven kept individuals out of
office altogether, But as against the King the Prime Minister has the final
word. He must have a Government which can work together and which
can secure the support of the House of Common If he says that for this
reason he must have the assistance of a certain person, the King must either
give way or find another Prime Minister. The King cannot commission
another member of the same party , for that 18 to interfere with the internal
affairs of the party and 1s contrary to precedent. He must, therefore. find
another party which can secure the support of the House of Commons and
it must be a strange House that 1s willing to support two alternative Govern-
ments. Though the Prime Mimster nominates or technically recommends,
it is the King who appoints (Consequently though a new Prime Minmster
may recommend that one Minister be superseded by another it 18 not necessary
for him to recommend that the existing Minister be rcappointed That
Minister remains in office until hix appomntment 1s terminated Though
the right of choice of colleagues rests with the Prime Minister, he has to secure
a coherent Cabinet. For this purpose consultations with other members of
his Party are usually imevitable Consequently, the Prime Minister's free
choice applies generlly only to the less important Cabinet posts and to mmor
office. But here again he has to consider the views of the heads of depart-
ments. The practice is that the Prime Minister makes the appointment,
but he consults the Minister under whom the junior Minmster wall work  The
Prime Minister's free choice is further hmited by the necessity of allocating
offices between the House of Commons and the House of Lords. 1t is pro-
vided by law that not more than six Secretaries of State nor more than seven
Under-Secretaries of State shall sit in the House of Commons But the
Chancellor of the Exchequer, the Financial Secretary to the Treasury,
Parliamentary Secretary and junior Lords of the Treasury and the Financial
Secretary to the War Office are usually-in the House of Commons The Lord
Chancellor must be in the House of Lords, whether a peer or not. In practice
be is always made a peer If the head of a department is in the House of
Lords, his Under-Secretary or Secretarv must be in the House of Commons.
The few heads of departments in the House of Lords are supported by the
Lord President ot the C'ouncil, the Lord Privy Seal or the Paymaster-Gencral
(if any of these is a peer) and by the Chief Household officers. The respon-
sibility of answering for the various unrepresented departments i divided
- among the holders of these offices.

The House of Commons 1& suspicious of miuster without portfoho  The
stitution is less necessary in the British than in most Cabmets, For the
Lord Prvy Seal has no administrative duties, the functions of the Lord
President of the Council and the Chancellor of the Duchy of Lancaster are
light ; and the work of the First Commissioner of Works is not heavy. Thus
the Prime Minister has at his disposal three or four offices which can be filled
by statesman whose advice in the Cabinet is desired but who are unwilling
or unable to undertake heavy administrative work. Ministers without port-
folio are, nevertheless, not unknown.

All the members of Government are not members of the Cabinet. In
filling the offices, the Prime Minister has to determine who shall be in the
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Cabmet.  The Lord President of the Council, the Lord Privy Seal, the:
eight Secretaries of State, the Chancellor of the Exchequer, the Presidents of
the Board of Trade and Education, The First Lord of Admiralty and the
Ministers of Health, Labour and Agriculture and Fisheries are always in the
Cabinet., Twenty is now the minimum. Strictly, it is not necessary to take
the King’s pleasure as to the promotion of a minister to Cabinet rank The
Cabinet is not a local entity and Cabinet rank is not due to an officc. He is
invited to attend by a purely informal note from the Prime Minister For
the Cabinet is merely a private meeting of the more important Ministers It
is, however, the rule that Cabinet Ministers should be sworn of the Council
so as to apply to them the Privy Councillor’s oath. Smce this involves an
appointment the King’s consent must be obtamned Whatever the number
of the Cabinet , or of the Ministry as a whole, there is joint and undivided
responsibility to Parliament. A Minister can never plead that he was ignorant
or unaware of what his colleagues were domg  The first mark of the Cabinet
18 united and indivisible responsibility. There 1s pohtical homogeneity which
18 accompanied by the ascendency of the Prime Minister A Minister who is
not prepared to defend a Cabinet decision must resign. Questions areso me-
times left as ‘‘open questions’”, so that any Minister may vote or speak as he
pleases. The Sovereign is excluded from the meetings of the Cabinet. When
the retiring Prime Minister goes out of office the whole (abinet is dissolved.
The consequence 1s that all ministerial offices are placed at the
Prime Mnister's disposal This 13 so even if the new Prime Mimster
18 the “0ld” Prime Mnister, that i1z when the Prime Minister 18 com-
missioned to form a new Government This however does not mean that
all offices are immediatcly vacant It means only that the King, on the
Prime Mmister’s advice can exercise his leagal right to dismiss the holder
of any office held at the pleasure of the Crown. All the members of the
Cabinet continue to hold their offices for transaction of current busirfess
until their successors are appomnted

The Government is responsible to the House of Commions  Responsibility
does not mean that every Government act has to be reported to and approved
by the House of Commons The Government needs express Parhamentary
approval for its legislative proposals and most of its expenditure It has to
seek approval, too, of most of its proposals for taxation It is called upon
to explamn and justify its administrative policy If the House of Commons
clearly shows that it does not propose to support the GGovernment— if. that is,
the Government has lost the ‘confidence of the House -—it must resgn or
dissolve Parhiament, both because of constitutional conventions and because
Government without constant parlismentary support 15 legally impostble.
It must not be thought, however, that a single defeat necessarily demands
either resignation or dissolution  Such a result follows only where the defeat
implies loss of confidence What the Government will treat as a matter of
sufficient 1mportance to demand resignation or dissolution is  primarily,
a question for the Government The opposition can always test the opmion
of the House by a vote of no-confidenc: Minority Governments are more
common than is commonly supposed They arc undoubtedly weaker than
majority Governments. But they are not so weak that they cannot govern.
And a Government without a majority is not entirelv disarmed. It stilt
possesses the weapon of dissolution.

British Governments are in fact expected to govern. 1f necessary they
are expected to act even when they have no legal powers. They can rely on
their majorities and on the common-sense of the House to ratify their aots,
There is and oan be no limitation to retroactive legislation.
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An able monarch can have a considerable influence on the policy of the
«Government. He is in close touch with the Prime Minister and he reads the
Cabinet minutes. He may also have outside sources of information. He can
criticize governmental proposals and governmental acts. Though he must
in the last resort accept a Cabinet decision, he is not bound to accept any-
thing less. He can, therefore, insist on the submission of any question raised
by a department and he can raise any question which ought in his opmion to
be submitted to the Cabinet He receives and has a right to receive an
account of every Cabinet meeting There are, however, certain prerogative
powers which he exercises on his own responsibility and which may fitly be
called personal prerogatives Exactly what they are is by no means clear,
Yor there are differences of opinion in respect of several of them There is no
controversy that he need not accept advice from a retiring Prime Minister as
to the appomtment of hus successor or that he need not accept advice as to the
creation of peers so as tn override the opposition of the House of Lords. There
is controversy as to whether he can dismiss a Government or dissolve Parlia-
ment when advised to do so. Tt has alwo been suggested that he could summon
Parliament to meet where he pleased

There has been no precedent for dismissal of Ministers in modern eon-
ditions On the question of dismisal of a Government, the general opimion
13 that it 18 not for the King to intervene except by warnings and protests.
It is inevitable that a Sovereign who dismisses Ministers or compels them to
resign wo 1ld be regarded as the ally of the opposition and as such be made
the subject of attack The King's function 1s to see that the Constitution
functions in the normal manner It function, in the normal manner so long
as the electors ave asked o decrle between parties at intervals of 1casonable
length He world he justificd 111 fu-ing to assent to a pohey winel sub-
verted the democratic basis of the Constitution by unnecessary »ud ndefinite
prolongation of the lhife of Parliament, by gerrvmandering of the constituenev
in the interets of one pa:ty or Ly fundamental modificatron of the electoral
svstem to the same end  He would not be justified mm oth r circumstanoces

The King cannot dissolve Parhament without advice The dissolution
mnvolves the acquescence of Minsters 1t necesitates an Order 1 Council
and the Lord President accepts responsibility for summonmg the Council
It necrssitates a proclamation and wnts of summons under the great scal for
which the Lord Chancelior accepts responsibihity  Consequently  the King
cannot secure a dissolution without "« lvice” If Almnisters reluse to give
such advice he can do no more than disiniss them

Thore has been no mstance during the Jast 100 vears of a refusal of a
dissolution by the King when advised bv the Cabmet There has been
nevertheless a persistent tradition that he could refuse if the circumstances
arose, but this has been maitained only in theory It can hardly he exercised
in yractice

CHAPTER ]I
THE DOMINIONS GENERALLY

1. The Domnions referved to 1n this Chapter are the Dominion of Canada,
the Commonwealth of Australia, and the Union of South Africa They
belong to three different types Canada 1s a Federation in which the umts have
-certain enumerated powers exclusively to themselves, while the residuary
powers, some of which are also enumerated for greater certainty, are vested
exclusively in the Centre. Austraha is also a Federation ; but here the Centre
has certain enumerated power exclusively to itself ; certain other powers,
-also enumerated, belong concurrently to the Centre and the units; while the
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residuary powers are’ vested exclusively in the units. South Africa is not &
Federation at all ; it is a Union. Although there is a Centre with four units
the units have no exclusive powers. They have powers in cortain specified
matters, but subject to the over-riding powers of the Centre. Here we are
concerned only with the form of the Céntral Government in each country.
Nevertheless one aspect of the Provincial Administration in South Africa
deserves mention. The Provincial executive authority is vested in an Execu-
tive Committee consisting of an Admimstrator appointed by the Governor-
General-in-Council and four members elected by the Provincial Legislature after
each general election.
2. There are certain features common to all the Dominion Constitutione :
{1) The executive authority of the Dominion is vested in the King and
exercisable on his behalf by the Govern r-General, who in practice
18 appointed by the King primarily, if not <olely, on the advice
of the Dominior Ministry,
(2) The Governor-Ueneral 1s advised, or arded and advised, by & Coancil
varwously called ‘‘the Queen’s Privy Council” (n Canada) or
“the Federal Executive Couneld™ {(in Australia) or simply “the
Executive Councd” (in South Africa). Although the function
of "‘aad and advive’ ix legally vested in the whole of the Couueil,
I practice 1t 15 exercsed by a smaller body, namely, the Cabinet
of the day Members of the Cabmnet are, of course, also members
of the Council. In addition, cx-Minssters and sometimes persons
who have never been Minsters at all (for example, the Speaker-
of the Legislature 1 Canada) are also members of the Council
Nevertheless, as already stated, 1t 15 only the Cabmnet of the day
that actually exercises the function of “aid and advice”.
(3) A th rd feature of the Domimon Constitutions, speaking broadly
13 that though the wtten Constitution distinguishes functions to
be exercised by the Governor-General-in-Council from those
to be excreised by him individually, in practice the distinction
has ceased to exist Thus, in the Canadian Constitution, Section
12 makes a distinction in terms between the powers, authorities
and functions exercisable by the Governor-Gemeral with the
advice and consent of, or in conjunction with, the Councl or
any members thereof and those exercisable by the Governor-
General individually , and the succeeding sections make it clear
that certain functions, such as the summoning of the House of
Commons, filing up vacancies in the Senate. appointing, Judges
of the superior courts in the provinces, assenting to Bills, etc,
are to be exercised by the Governor-General individually. In
the written Australian Constitution also there are certain func-
tions vested in the Governor-General-in-Colincil and others vested
in the Governor-General alone. So too in the written South
African Constitution. In practice, however, these distinctions
have disappeared and conventions have grown up whereby the
Governor-General almost always acts on advice.

(¢) The important point to note is that the Constitution ir fact is often
very different from the Constitution in theory. A great Canadiap
Judge, lecturing on ‘“The Canadian Constitution in Form and
in Fact”’, warned his audience at the ottset that much of that
Constitution is unwritten and that much of what is written is

or may be, misleading.



CHAPTER IO
CANADA

Section 11 of the British North America Act prowdes that ‘“‘there shall
be a Councii to aid and advise in the Government of Canada, to be styled ‘the
Queen’s Privy Council for Canads’ ; and the persons who are to be members
of that Council shall be from time to time chosen and summoned by the
Governor-Genertl and sworn in as Privy Councillors, and members thereof
may be from time to time removed by the Governor-General.”

2. In practice, however, the function of “aid and advice” is exercised
by a small group of Privy Councillors—the Cabinet. The constitution of the
Cabinet is, as in England, based on convention. The main principles are that
‘the Cabinet should be chosen only from the political party which commands
a majority in the House of Commons and that only members of Parliament can
hold Cabinet offices. There is no statutory or other written prohibition
against a non-member being a Minister, and instances have been known of a
Minister being for a short time without a seat in either House. But the un-
written rule is as stated above. Appointment to all Cabiet offices is made
by the Governor-General on the recommendation of the Premier It is the
right and privilege of the Premier to choose his colleagues and to submit
these names to the Governor-General for appointment Every member of
a Cabinet so chosen must, 1n the event of death or resignation of the Premies
at once resign his portfolio. It is open to a member of the Cabinet before a
Government Bill 1s submitted to Parliament to take wssue with his colleagues
a8 to the policy embodied in the measure or as to its principles or as to details
If his colleagues refuse to accept his view and he persists in his opposition.
constitutional usage demands that he resign. A Bill submitted to Parliament
as a Government measure may—and often does—involve the fate of the
Government Every member of the Cabinet must, therefore, support it in
Parliament by voice and vote There can be differences of opmion between
members of the Cabmnet on “open questions”. The difference of opinion
should not be expressed on any motion which originated from the Cabmet.

3 Tt is usual for the Premier of the Dominion to summon to lus Cabinet
men who are Premiers of Provincial Governments or leaders of the opposition
in Provincial Legislatures. Men s¢ summoned to Ottawa are, of course, initial-
ly without seats in the Dominion House of Commons. If they accept the
Premier’s offer, as they usually do, they have to resign their offices in the Pro-
vincial Governments and their seats in the Provincial Legislatures, and seats
have to be found for them in the Dominion House of Commons without delay
These are usually secured by persuading sitting members to resign on the pro-
mise of a nomination to the Senate.

4. In considering the claims of various candidates for ministerial office.
the Premier of the Dominion, unlike the Prime Minister in England, has to
take into account race, religion, and geographical factors. When the total
number was 23, th¥ee were usually assigned to French-Canada and three to
Ontario , at least one was assigned to each of the Provinces of Nova Scotia,
New Brunswxck Manitoba, Saskatchewan, Alberta and British Columbia.
and a pohtxclan of Irish extraction usually represented the English-speaking
Roman Catholic Church. There is also a custom, though this is not invariably
followed, to assign certain Cabinet offices to particular Provinces. The free-
dom of choice of the Premier has in recent years been further restricted by the
olaims of the financial interests of Montreal and Tronoto and the tariff interests
centring in these cities that they must have a voice in the selection of the

minister of finsnce,
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5. All Cabmots contain two or even three munisters without portfolio.
These ministers ere sworn as members of the King’s Privy Council of Cane.da.
They attend Cabinet meetings a1.d share in the colleotive responsibility of
the Cabinet. The appomtment of such ministers is often made "—

(1) to socure for the Cabinet the aid and influence of strong men who
are not free to devote themselves entirely to politics ,

(2) to satisfy the cleims of a Province which otherwise might not be
represent«d in the Cabinet ;

(3) to honour = man who has claims on the party in power
THE CABINET AND THE LEGISLATURE

6 The Domimon Legislature 1s composed of an Upper House, styled the
Senate, and the House of Commons. Senators are, in fact, selected by the
Cabinet, although under the Constitution Act, vacancies are to be filled by tLe
Governor-General , the result is that When a political party is in power for a
long time and 1s then defeated in the House of Commons, 1ts majority in the
Upper House may still persist for a time By convention, a Ministry can
remain in office only so long as it can command a majority in the House of
Commons. A Mmmstry must in the beginning have a working control of the
House, though occasionally it can earry on with amazingly little foundation
The rule that any defeat on an 1ssue of importance is fatal is not accepted
in Canada , the Government will not be discredited if 1t announces that it
regards & matter as of consequence and yet overlooks a defeat. If the contrcl
of tho Legislature passes from the Government, it can choose hetween resigna-
tion and dissolution

THE CABINET AND THE GOVERNOR-GENERAL

7 The Cabinet 1s the de facto Executive of the Dominion. The Governor-
General, whenever there 1s a vacancy in the office, 1s appointed by the King
primarily, 1f not solely, on the advice of the Canadian Cabinet. 1In all political
matters the Governor-General acts only on the advice of the Cabinet The
Governor-General does not preside at meetings of the Cabinet He can
however, discuss and advise . but if after discussion the Mimstry declines to
modify its proposed line of action, there 1s normally no option for the Governor-
General but to assent, for the responsibility belongs to ministers and not tu
him. A Governor-General may reject advice if he can secure, in the event of
the resignation of the Mimstry in consequence of his action, a new Ministry
which will accept responsibility ex post facto for rejection of the advice

CHAPTER IV ~
COMMONWEALTH OF AUSTRALIA

The Federal Ministers are appointed by the Governor-General. The
nuinber of Mimsters is at present limited to ten and they hold such offices as
the Parliament prescribes or, in the absence of such provision, as the Governor
QGeneral directs. No Minister can hold office for a longer period than thro.
months unless he becomes a Senator or a member of the House of Repre
sentatives, The power to advise the Governor-General is formally vested
in the ‘“Federal Executive Council” whose members are appointed by the
Governor-General. The Ministers are all members of the Executive Counci
and for all practical purposes they consititute the Council. There are i

ditiom Assmistant Minerere who correspond to honorary Ministers.
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In practice, appointments of Ministers are made on the initiative of the
Prime Minister. The number of Ministers drawn from the Senate is usually
two. The Premier has, of course, to secure the Governor-General’s approval
of his selection, but that is a formality, though the Governor-General has the
right to object on personal grounds to any unfit person. In the Labour
Governments of Australia the selection of Ministers is done by the Parlia-
mentary caucus and this extends even to the Premier. In these cases the
Premier’s right is reduced to the allocation of portfolios, even f so much is

conceded.

As in the other Dominions and the United Kingdom, the unity of the
Cabinet depends on the personality of the Prime Minister and it follows,
therefore, that on his resignation the whole body of his Mimsters are held to
bave resigned and merely to be remawmnmg in office until routine business is
disposed of and new Ministers take their place

CABINET AND LEGISLATURE

Ministers must posess the confidence of a majority of the House of
Representatives (the Lower House of the Legislature). On defeat i that
House on a vital issue a Mmistry must resign unless it 1s granted a dissolution
As m Canada, s0 too in Austraha, the prmuaple that defeat on any wssue of
importance 13 fatal to the Mistry is not ngidly accepted  The Government
will not be discredited if 1t announces that 1t regards o matter as of consequence
and yet overlooks a defeat  1f the contiol of the House passes from the Govern-
ment through internal dissension or coalition of Opposition elements or other
grounds, it can choose between resignation and dissolution and normally the
latter course is preferrerd, for the former s regarded as an adnusston of fadure
Further. practice has shown that 1t is a distinct advantage to be a party which
dissolves and under whose auspices an election 13 held

CABINET AND THE GOVERNOR-GENERAL

As wn Canada, the Governor-General, whenever there 13 a vacaucy m the
office, 18 appoimnted by the Crown primanly, 1f not solely, on the advice of the
Cabinet in the Commonwealth. The Governor-General does not preside over
business meetings of the Cabinet, which are summoned 1n the name of the
Premier. He acts as the constitutional head of the Government advised by
Ministers.

That a Governor-General should act on Minwsterial advice is admitted
in the Commonwealth ; but, as in Canada, with an umportant proviso. A
Governor-General may reject advice if he can secure 1 the event of the resig-
nation of the Ministry in consequence of his action, a new Mimstry which will
accept respoustbility expost facto for rejection of that advice.

CHAPTER V
UNION OF SOUTH AFRICA
EXECUTIVE

The Governor-General appoints his Ministers, not exceeding eleven in
number to administer such departments of State of the Union as the Governor-
General-in-Council may establish ; they hold office during the pleasure of the
Governor-General. No Minister can hold office for a longer period-than three
months unless he is or becomes a member of either House of Parliament
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Whenever any Mmister is from any cause unable to perform any of the func®
tions of his office, the Governor-Gieneral-m-Council may appoint any me'u_lbfr
of the Executive Council (whether he has or has not been appointed as a Mmiste”

of State) to act for that Mmister, either generally or in the prrformance of any
particular function,

In law the body in which the power to tender advice to the Governor-
General is vested is the Executive Couneil of which the Ministers arc also mem-
bers. The Mimsters of State act 1n an advisory capacity only in so far as they
are members of the Executive (‘ouncl  The Executive Counal s the larger
body —likg the Privy Council in England—and consists of all those persons
who at any time have been sworn in as Executive Counciilors, meluding not
only the «xisting Cabinet Mimisters but also those of the past. The meml ers
of the Executive Council are nevir dismissed, nor do they rcture frem the
Council  The practice of constitutional government does not require the
attendance of the whole Executive (ouneil to advise the Governor-Genezal :
ind-ed such a coursc would be contrary to all ideas of Government by a Cabineb
responsible to an elected Axsembly  Only those Executive Counci'lors who are
present Minsters of Staty are summoned to advise the Governor-Geveral.
Practice has rondered th’ Exccutive Counell a more or less dormant hody
kept alive only by the pharasoclogy of proclamations and other documents
of State  In the threory of law the «xocutive power of the Government of
the Union s vested in the Governor-General acting with the advice of the
Executve Counctl but in practice the Cabinet tunctions as the Executive
Council,

The Cabinet system in the Union of South Africa tollow s British precedents
in every respect, The Governor-General summons the person whom he consi-
ders the most htted for the purpose and requests him to undertake the task
of forming the Miumstry. The choice 1s in practice limited to one or other
of the persons recogmzed by Parhament as the leader of the party which
commands a majority in the House of Asscmbly. The Prcmier has unfettered
discretion in chosing a Cabinet. Ministers are chosen from party leaders and
those members of Parliament who are prominent in party Councils They
are chosen for their administrative and political skill, or because the power
and influence which they wield with the cloctors make them useful and
nocessary cloments of a democratic Government The Pranwr is undoub-
tedly influenced by these considerations as well as by geographical factors
such as endeavouring to give each province some representation in his
Ministry. The most striking characteristic of South African politics is the
remarkable stability of the Mimstrics. There is collective responsibility in
the Cabinet. Accordingly, on the resignation of the Premier the whole
body of Ministers are held to have resigned.

THE GOVERNOR-GENERAL

The Govornor-General is appointed on a Commission countersigned by the
Prime Minister of the Union and not by a British Secretary of State. The
Union Government is thus solely responsible for the appointment.

THE CABINET, THE COVERNOR-GENERAL AND THE LEGISLATURE

The relations between the Cabinet and the Gavernor-General are sub-
stantially the same as in Canads or Australia ; so too those between the Cabi-
net and the Legislature.

-



CHAPTER VI
" IRELAND
GOVERNMENT

The Government consists of not less than seven or more than fiftecn
members. The Prime Minister (Taoiseach) is the master in his'Government.
Ho is nominated by the Dail (as the Lower House is called) and appointed by
the President. The Prime Minister, with the approval of the Dail, nominates
for appointment by the President the other members of the Government.
The Prime Ministor appoints a deputy (Tanaiste) who acts for all purposes in |
his placo if he dies or becomes permancntly incapacitated or is temporarily
absent. The Prime Minister, his deputy and the Minister in charge of the
Finanoe Department must be members of the Dail.” The other Ministors must
be 1n one chamber or another, but not more than two in the Senate (Seanad).

GOVERNMENT AND THE LEGISLATURE

2. The Government is declared by the Constitution to be responsible to
the Dail It acts as a body and is collectively responsible for the Depart-
ments of State Administerod by the members of the (Government. When
the Prime Minister resigns from office the other members of the Government
are also deemed to have resigned trom office, but the Prime Minister and other
members of Government continue in office till the appointment of their succes-
sors. The Prime Minister can request any member of the Government to
resign. If-he refuses to comply-with the request his appomtment can be
termated by the President if the Prime Minster so advises. There can-
not be any change of Government during a period of dissolution.

3.-The Prime Minister must resign if he ceases to retain the support*of-a
majority in the Dail unless on his advice the President allows him a dissolu-
tion and on the reassembly of the Dail he secures the support of a majority
in the Dail.

PRESIDENT

4. The President is elocted by the people. Tho electorate is the same as
that for the Dail. The election is by secret ballot on the system of proportional
reprosentation with the single transferable vote He holds office for seven
years from the date upon which he enters upon his office, unless before the
expiration of that period he dies or resigns or is removed from office, or becomes
permanently incapacitated, such incapacity being established to the satis-
faction of the Supremeo Court consisting of not less than five judges. A
President is eligible {or re-election to that office but only once. He shall not
leave the State during his term of office save with the consent of the Govern-
ment. He may be impeached for stated misbehaviour. A proposal in either
House of the Legislature to prefer a charge against the President shall not be
entertained unless upon a notice of motion in writing signed by not less than
30 members of that House. Any such proposal shall be adopted by a House
only upon a resolution of that House supported by not less than two-thirds of
the total membership thereof. When a charge is preferred by one House

-



51

the other House shall investigate the charge or cause the charge to be investi-
gated. The Presulent shall have the right to appear and to be represented
at the investigation of the charge. If, as a result of the investigation, a reso-
lution is passed supported by not less than two-thirds of the total member-
ship of the House of the Legislature by which the charge was investigated or
caused to be investigated, declarmg that the charge preferred against the Pre-
sident has been sustained and that the mishehaviour, the subject of the charge,
was =nch as to render him unfit to continue in office, such resolution shall
operate to remove the President from his office.

GOVERNMENT AND THE PRESIDENT

~

5. The powers and functions couferred on tho President Ly the consti-
tution shall ho exercisable and porformable hy hun only on th- advice of
the Government, save where it is provaded that he shall act in his absolute
diseretion or after consultation with or in relation to the Council of State,
a purely advisory body composcd of ex-officio the Taoiseach, the Tanaiste,
the Chief Justice, the President of the High Court, the Chairmen of the Dail
and the Senate, the Attorney-General, any cx-President or ex-Taoiscach or
¢x-Chief Justice or ex-President of the Free State, and such other persons not
sxcreding soven as may he appointed by the President, or on the advice or
nomination of; or on receipt of any other commumcation from any other per-
son or body. No power or function conferred on the President by any law shall
be exercisable by him save only on the advice of the Government In the
vvent of the absence of the President, or his temporary incapacity or failure
to exercise and perform the powers and functions of his office or any of them
the powers and functions conferred on the President shall be exercised and
performoed by a (‘ommission consi~ting of the Chiof Justice (or in his ahsence
the President of the High Court), the Chairman of the Dail (or 1n his absence
tho Deputy Chairman) and the Chairman of the Senate (or in his ahsence the
Deputy Chairman).

6. As mstances of functions which the President may exercise in his
absolute discretion or must exercise after consultation with the Council of
State, we may mention the following : The President may in his absolute
diseretion refuse to dissolve the Dail on the advice of a Prime Minister who
has ceased to retain the support of a majority in the Dail  The President may
at any time after consultation with the Council of State convene a meeting of
oither or both of the Houses of the Legislature, commumeate with the Houses
by mossage or addross—which has received the approval of Government—
on any matter of national or public importance or address a message approved
by the Governmont to the nation at any time on any such matter. He may
after consulting the Council of State but 1n his discretion ask the Supreme court
for an opinion on the question of the validity of any Bill which he is asked to
resign. If the report is unfavourable he must retuse to sign. In th~ case of a
Bill carried over the head of the Senate, if, within four days of its passage,
a majority of the members of the ssnate and not less than one-third of those
of the Dail petition the President to decline signature, he may after consulta-
tion with the Council of State deocide that the measure is of such national im-
portante that the will of the people thereon should be obtained. Thereupon
he can sign the measure only if approved at a referendum or by a resolution
of the Dail passed within 18 months of his decision after a dissolution.
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CHAPTER VII
SWEDEN -
EXECUTIVE -
In Sweden the executive power is vested in the King who, however, acts
only in Council. In theory, the King possesses an absolute veto ; but in prac-
tice, the Government is carried on in conformity with the views of the Cabi-
net which in turn derives its authority from the support it receives in the
Legislature. The constitution does not prevent the King from acting against
the advice of his Ministers and while the King’s decisions must always be
countersigned by the Minister’'s signature, 1t does not mean that responsibil-
ity has been assumed. If the decision is unconstitutional in the opinion of the
Minister he must refuse to countersign. Since 1911, the King has not even on
a single occasion forced decisions not acceptable to his Ministers. The pro-
cedure prescribed by the constitution ha<. therefore hecome a mere formahty.
CABINET ANXD THE LEGISLATURE
2. The general principle that the Cabinet should have the positive support
of the majority in Parhament is not observed, nor does the Cabmet secure a
vote of confidence before it begms to function. The Cabnet contunies m
office so long as it is tolerated and makes room for a new Ministiy only when
the dissatisfaction of the Legislature is manifest  When a Calinet ensis
occurs, the usual course is for the Opposiion that has defeated the Cabmet to
assume responsibility for the formation of a new Mini-try . but occasionally
- Parliament is dissolved in order that a new basis for the Ministry may be tur-
nished. Sometimes resort has also been had to brief “"Civil Servants” Minis
tries. The Legislature, the Riksdag, has the power to ¢xamine the function
and labours of the Cabinet and to impeach 1ts members The constitution
provides for the appointment, in each regular session of the Riksdag, of two
parliamentary officials whose special task 1s to!supervise, on behalf of the
Legislature, the civil and military administration of the country. These official
receive complaints of citizens against Government official and are empowered
to have recourse to the courts. This manner of safeguarding the rights of the
citizens is said to be very effective in Sweden.
CHAPTER VIII
SWITZERLAND
EXECUTIVE
The executive department of the Swiss Government is the Federal
Council. It consists of seven members elected by the Federal Assembly acting
a8 a unitary hody, i.e., the Council of State and the National Counci sitting
together under the Chairmanship of the President of the latter House. Con-
titutional usage prescribes that Zurich and Berne, being among the oldest
ot the Cantons and having the largest population, shall always be represented,
A sipmlar right is guaranteed in the same manner to Vaud, the largest of the
French speaking Cantons. Usage further prescribes that another Romance
Canton besides Vaud shall always be represented. The legal term of service
of the Councillors is four years. There are seven separate administrafive
departments, each headed by one of the Federal Councillors. In theory,
all important executive decisions are made by the Council as a body and the
Council assumes corporate responsibility for them. In actual practice,
however, many important executive decisions are made by the individual
Councillors. Furthermore, many activities originally performed by the
Council as a body have been passed on to specific Councillors and by*them to
their subordinates,
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EXECUTIVE AND LEGISLATURE

2. In theory, the executive is a servant of the Federal Assembly, This is
implied in the Assembly’s election of the Federal Council and the Assembly’s
use of the Council as a sort of Legislative Drafting Bureau. Exeoutiv servi-
tude i3 made still moie obvious by the Assembly’s supemsmn over the
executive The evecutive must sccure the Assemblv's previous authoria-
tion or subscquent ratification for all acts relating to foreign nations, armed
forces or even the ordmary conduct of public administmtion The Assembly
frequently issues directionsin the form of resolutions or motions indicating
the wav in which the Council’s functions are to be discharged. Though the
Councillors are not membeis of the Assembly, they have the privilege of
attending all plenary legislative scesions or committee meetings of the
Assembly and participatimg in the debate  Neither constitution nor conven-
tion sequres the resignation of Fedoral Councillors, should thewr policy con-
flict with the Assembly’s In such a case the Councillors change their policy
in order to make 1t conform to the Assembly ‘s expressed will.

3 Annually the Federal Asseinbly designates a member of the Federal
Couneil 1o serve as President of the Confederation and a second member to
serve as Vice-President  The constitution forbids the re-election of a serving
President or Vice-President for a second consecutive term.  Usually, the Vice-
President succeeds the President and the two offices rotate among the members
of the Federal Councit  Although the Presidency of the Confederation is an
office of some dignity. it has none but purely formal prerogatives, the principal
one being that of presiding over the deliberations of the Federal Council.

4. In the opinion of two well-known English students, ‘‘the members of
the Federal Council 7 vield to no other government in Europe in devotion to
their country, in incessant hard work for a poor salary, and in thorough
honesty and mcorrupt]hxhtv A diplomatist who knew them well and appreci-
ated their good qualities, aptly remarked that they reminded him of & charac-
tenistic industry of their own country that of watch-making For, having to
deal with very minute and intricate affairs, therr attention is unremittingly en-
gaged by the most delicate mechamsm of government, by the wheels within
wheels of federal and cantonal attributes, by the most careful balancing of
relations between contending sects and churches, and by endeavours to pre-
serve the proper counterpoise between two (French and German), not to say
three (the third being Ttalian) nationalities. [Adams and Cunningham, “The
Swiss Con-federation”, p. 38 ]

CHAPTER IX
U.S. A.
EXECUTIVE

The executive power is vested in the President He holds office for four
years and is chosen direetly by the People through an electoral college of about
530 members which is elected by “the electors for the Congress from the 48
States. He is the Commander-in-Chief of the Army and Navy of the United
States and all the militia of the several States. He has power by and with the
advice and consent of the Senate tomake treaties, provided two-thirds of
the Senators present « oncour. He has also power to nominate and to appoint
with like consent ambassadors, members of the Cabinet, judges of the
Supreme Court, and certain other high officers. Every bill passed by the
House of Representatives and the Senate before it becomes law must be pre-

N
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sented to the President of the United States. If he approves he signs it. If not
he returns it with his objections to the House in which it originated. If aftor
such reconsideration two-thirds of that House agree to pass the Bill in its ori-
gmal form, it is sent together with  the objections to the other House by which
it is hkcwme to be considered If it is approved by two-thirds of that House
it becomes law. The President does not take any initiative in the matter of
legislation either directly or through his Ministers. All he does is to inform
the Congress of the state of the nation and to recommerntd the measures which
his experience in administration shows to be necessarv. This funotion is dis-
charged by a message which the President addresses to the Congress, the most
important being sent at the beginning of each session.

CABINET

2. To assist him in the administration, the President has a Cabinet of ten
appointed by him subject to the consent of the Senate Anyv member of the
Cabinet may be removed by the President. None of these Ministers can sit
or vote in the Congress The most important office in the Cabinet is that of
the Secretary of State He is in charge of the State Department, the chief
duty of which is the conduct of foreign affairs The other important posts
are the Secretary of the Treasury, Secretary of War, and the“Attornev-(teneral
who is also the Minister of Justice. The Ministers are not responsible to anv-
body except the President. The Ministers’ acts are legally the acts of the
President. The Cabinet does not work as a whole. Tt is a group of persons,
each individually dependent on and answerable to the President, but with no
joint policy and no collective responsibility except such as results from their
common subordination to the President

3. The President is personally responsible for his acts not to the Congress
but to the peoplé by whom he 1s chosen He cannot avoid responsibility by
alleging the advice of his Ministers, for he need not follow it and they are bound
to obey him or retire. The adverse vote of the Congress does not affect his
position. If he proposes to take a step which requires money and the Congress
refuses the requisite appropriation, the step cannot be taken  Votes of censure
will neither compel the President nor his Ministers to resign  The Presi-
dent, unless, of course, he 1s convinced that the nation has changed its mind
since it elected him, is morally hound to follow up the policv which he professed
as a candidate and which the majonty of the nation must be held in electing
him to have approved. If that policy is opposed to the views of the majority
of the Congress, 1t mav check it as far as it can He has got the right to
follow his own views and principles in spite of the Congress se far as the constitu-
tion and the funds at his disposal permit

4, The President and his Cabinet have no recoznised spokesmen in cither
House. The executive has no opportunity of leading and guiding the legis-
lature and of justifying in debates its administrative acts. Either Hounge of the
Congress or both Houses jointly can pass resolutions calling on the President
ot his Ministers to takc certain steps or disapproving steps they have alrcady
taken The President need not obey such resolutious, need not even notice
them. They do not shorten his term or limit his discretion. Either - House
of the Congress can direct a Committee to summon and examine a Ministor
The Committee can do nothing more than question him. He may evade ther
questions and with impunity tell them that-he means to take his own course,
The Congress may refuse to the President the legislation he requires a nd by
‘embarrassing him seek to compel his compliance with its wishes In the
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conduct of foreign affairs the President is obliged to bring his policy into har-
mony with the views of the majority ot the Senate whose consent by a jwo-
thirds” majority is essential to the making of treaties. The Congress can
control the President to a certain extent by refusing supplics on special pro-
jects. Ordinary supplies are, however, not withheld  In short, the Prosident

cannot be turned out of the White Housc or deprived of his title to the obe-
dience of all federal officials except by a successful impeachment.

CHAPTER X
U.8.8. R.
NATURE OF THE UNION

The U. 8. S. R. (Union of Soviet Socialist Republics) 15 a Federal State
formed on the basis of voluntary union by 12 Soviet Socialist Republics  The
Centrc has wide powers; foreign relations national detence and intcrnal
security (that is, police) , admission of new republics to the Union ; establish-
ment of the economic plan for the Union ; banking, and industrial, agricultural,
and commercial enterprises of all Union sigmficance ; money, credit, and msu-
rance ; determination of the fundamental principles of the use of land and the
exploitation of natural resources , determination of the fundamental principles
of education and public health “the orgamzation ot the judiciary , and so on.
Not only does the enumeration cover a wile field, but “the estabhshment of
the economie plan,” which 18 a (‘entral function, comprises almost every aspect
of the life of the commumty and offers unlimited opportumties for iterference
with the units, in spite of the fact that the rmmuary or unenumdratcd powers
are vested in them Thesc have, mdeed *the mght ircey to secede fiem
the U.S. S. R.”’, but any activities in this direction are app’tr(‘nﬂ\ treated Ly

the Soviet Courts as treasonable, so that the practical valuc of the night is
questionable

LEGISLATURE

2 The legislative power of the Union belongs to the Supreme Soviet
which 1 elected for foar years and consists of two Chambers with equal powers.
The Supreme Soviet, sitting as a | ody, elects its < Presidium™ consisting of a
Chairman, 11 Vice-Chairmen, a Secictary and 24 Members. The Presidium
appears to be a Standing Commitice of the Suprme Sovict, excresing the
highest powers , 1t convenes the sessions of the Supreme Soviet . it dissolves
tho Supreme Soviet when the two Chambers fail to agree | 1t holds referendums
it revokes the decisions and orders of the (ouncil ()t Poople‘ s Commissars of
tho Union (the Federal Executive ('ouneil) and of the units, of they violate the
law , w the mtervals hetween the sersions ot the Supreme Soviet, it removes
from oflico and appoints People’s Commissals of the Union (that is, members
of the Federal Exocutive C'ounctl) subject to subwequent confirmation by the
Supreme Soviet, 1t bestow s honours and docora,tmns , it ¢ xercses the right of
pardon , 1t appoints and dwsmisses the Tigh Corimand of the Armed Forces
in the intorvals betw een sessions of the Supreme Noviet, it has power to declare
war, and at all tunes to order mohlization, to ratify and denounce nter-
national treaties ; and co on  The Presidium—a “ommiitce of the Legislature
—thus exercises many of tho executive powers which in British India are
exercised by the (lovernor-General and even more.
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EXECUTIVE

3. The main executive and admstrative organ ot state power in the
U. 8."S. R. is the Council of People’s Commissars of the U. 8. 8. R. This
Councl is appointed by the Federal Legisluture—the Supreme—Sqviet at a
joint session of the two Chambers and 18 composed of a Chairman, a Vice-
Chairman, the People’s Commissars ot the U. S. 8. R, the Chairman of the
State Planning Commission and several other high ofhicials  The composi-
tion has been somewhat altered sincc the adoption of the constitution ot 1936.
The People’s Commissars of the U S. S. R. are 1n charge of the foderal
departments (People’s Commissanats of the U. 8. S. R ). The People’s Com-
missariats of the U. S S. R. are of two kinds (1) All-Union and (2) Umon-Re-
public. The distinction between the two groups 1s that the first 1s concerned
with what arc regarded as purely fedeial matters, while the sccond deals with
questious of joint concern to the centre and the umts.  The All-Union people’s
Commissariats duwreet the branch of state administration entrusted to them
over the cntire territory of the U 8. 8§ R, cither directly or through organs
appointed by themm The Umon-Repubhic People’s Commuissaiiats direct the
branch of state admistration entrusted to them thiough dentically named
People’s Commussariats of the umts, namely, the Union rcpublies, and a<imimis-
ter directly only a specific, hmited number of enterprisce as histed and sance-
tioned by the Presidium ot the Suprfme Soviet  The All-Union People’s
Commissatiats are bDefincee, Fordign Affairs, Foreign Tiade, Railways, Com-
munications. Water Transport, Heavy Industry and Detence Industry. The
Union-republic People’s Commissariats are Food Industry, Light Industry,
Timber Industry, Agriculture, State Gram and Lavestock Farms, Finance,
Home Trade. Home Affairs, Justice and Health. There have been alterations
since the constitution was adopted ; in particular, the Republics of the U S.S.R.
have been given powers in the sphere of foreign rclations and defence. The
umits have the right *‘to enter into direct relations with forcign States and
conclude treaties with themn’ and also “‘to organize battle units of their own”.

EXECUTIVE AND LEGISLATURE

4. This Council 18 responsible to the Supreme Soviet of the U.S S.R.,
and accountable to 1t ; and, between sessions of the Supreme Soviet, to the
Presidium of the Supreme Soviet. The Council of People’s Commissars 1ssues
decisions and orders on the basis of and 1n fulfilment of the laws in force and
controls their execution. Decisions and orders of the Council of People’s
Commussars of the US 8.R have obligatory force and must be carried out
throughout the entire territory of the U S.S.R. The Council has the right,
in respect of those branches of administration and economy which fall within
the jurisdiction of the U.S.8.R., to suspend decisions and orders of the Councils
of People’s Commussars of the Union republics and to annul orders and instruc-
tions of individual People’s Commissars of the U.S.8.R.

CHAPTER XI
) AUSTRIA-HUNGARY
[Under the Compact of 1867 and supplementary statutes]

The union was a political curiosity ; it was not due to any ties of affection
or loyalty to a common Fatherland, but rather to a fear of absorption by
Germany or Italy in the case of Austria and by Russia in the case of Hungary.

2. There was & common monarch—Emperor of Austria and King of
Hungary. He supervised the administration of matters comnonto Loth
countries and appointd Ministers for the purpose.
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3. The two units had a common rrmy, a common direction of forcign
affairs, aud a torminable customs union. The Mimsters of the Union were not
responsible to any Central Legisiatuie, for there was hardly any such Legis-
lature. Even the customs tariff wus enacted’mm the form of identical Acts of
the Legislatuies of the two nnits functioning scparately. Besides the separate
territories of tho two units, there was joint territory , < ven for this, apparently,
there was no jomnt Legislature.

EXECUTIVE N

4. For the admnistration of tho common affairs, there were three joint
Ministers : the Mimster of Foreign Affairs, the Mmuster of War, and the Mmster
of Fiance Tt must be notod that the authority ot the Joint Mimsters was
restricted to common affairs and that they were not allowed to direct or exer-
cise any influence  on affarrs ot government affccting separately one of the
halves of the monarchy. The Minster of Foreign Aftairs conducted the mter-
national 1clations of the dual monarchy and concluded international treaties,
but commorcial tr.aties and such State troatics as imposed burdens on the State
or parts of the Stato or involved a change of territory requured the prehiminary
asseut of both uwts,  The Mnister of War was the Head for the admimstra-
tion of nulitary aflairs, except those of the speesal armies of the two units.
‘Buv the Supr me command of the arny was vested m the Monarch who had the
power to toke all measures regardmg the whole army. [t followed, there fore,
that the total armed power of the dual monarchy tormed a whole under the
Supreme command of the Sovereign  The Mimster of Finance had charge of
the finances of common affairs, prepared, the joint budget and administered, the
joint State debt., .

5 The jont exccutive was mn some measures “responsible’” to a delibe-
rative hody whowe tunction was practically confined to voting supplies and
controlling the adninistration by examming the accounts, addressing inter-
pellations, and the like. Kven this body cousisted of two halves sitting sepa-
ratoly except in the single case of a difference of opimon. Each half or dele-
gation contarned 60 members and at a joint session, the number present trom
each had to be the same, any excess boing exeluded by lot  The Mimsters
could be impeached by a concurrent vote of the two halves.  As the Hunganan
delegation was almost solidly Magyar wlhiie the Austrian delegation was spht
up into various groups (Germans, Poles, ete ), this system, m practice, gave an
advantage to Hungary Indeed, 1t uscd to be said that Hungary enjoyed 70
per cent. of the powcr in the Empire for 30 prr cent. of the cost  (In regard
to the expenses of the joint monarchy, the arrangement was that they should
be defrayed, as far as possible, out of the jomt revenue and that any ba]al}ce
should be pard, 70 per cont by Austric and 30 per cent. by Hungary, that being
about the ratio of the sums rased in 1867 by taxation m the two countries.
The original arrangement was vahd for ten ycars, but continued, with slight
modifications, for a much longer perod.)

6 Hungary had in fact a privileged position : she paid 32 per cent. of the
cxpenses, furnished 44. 1 per cent of the troops, was given 50 per cent. of the
power by law, and had 70 per cent. of the power 1n practice .Apart from t}us
feature, the arrangement furnishes a curious mstance of a joint Executive
without a joint Legislature and of a supply-voting body distinet from the law-
muking body. Although owing to political necessity, the arrangement was
made to work for nearly fifty years, the machinery wes clumsy and required
for its managoment and infinite amount of tact and skill. Government
Wwas, in fact, an endless series of compromises between legislative-bodies beleng-
ing to different races jealous of each other

L 4
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SAFEGUARDS FOR MINORITIES (I)
_CANADA
WRITTEN CONSTITUTION

Section 22*.—-Of 96 mombers of the Senate, Quebee (which is mainly
French and Roman Catholie) is given 24, Ontario (which is mainly British
and Protestant) 2¢; Nova Scotia, New Brunswick and Prince Edward
Island 24 ; the Western Provinces 24,

This distribution was made by the amending Act of 1916. There is thus
parity w the Upper House for the 4 main divisions. When the distribution
was made, the area and population figures stood thus :(—

Prounce Area Population
Quebee . ) 706 2,003
Ontario 407 2,523
Novae Scotia l ) ~
New Brunswick . | 32 934
Prince Edward Island . j
Manitoba 1
British (olumbia {
Saskatchewan ¥ Lllo 1,715
Alberta . |

[The area s in thousande of squaie miles an the popu'sation m thonkands. |

Section 23*.—A candi'ate for Senate from Quebec must have property or
residence in constituency ; elsewhere, residence in Province. In other words
Senators from Quebec represent various divisions of the Province , elsewhere
they represent their Provinces at large. This is designed to safeguard French
Canadian interests of the rural areas m Quebee (Porritt’s “Evolution of the
Dominton of Canada™, pp 26, 270, 271).

Saesion 51*. — Regulases e pres niatior mihe Hon e of Commons Cfuer each
decenmal census, Quebee being alw i vs yiven 63 member and other Provinces
m propottion to population relavively to Quebee : that 1s to say, tnere is
assigned to each of the other Drovinees sueh a number of members as bears the
same proportion to 1tt population as (5 hears to the population of Quebec.

This secures that Quet. '« vepresentation shall not he less than 1s due to 1its
- r
population

Section 92(1)*.—The wmendment of the Provincsl eonstitution except as
regards the office of the Lieutenant-Uovernor 1s a Provincial subject.

Seetion 93.—Very important  Restriction on legislative power of Province
regarding education. Discussed separately. [See p. 3 et seq., infra.]

. *%ee Appondix ‘
; 58
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Section 94%.—Quebec is not included. while Ontario, Nova Scotia and New
Brunswick aro included in territories for which Parliament of Canada may
make unuform laws on certain subjects

Section 98*. —Judges fur Quahec must always be from the bar of Quebec |
similar provision for othor thres Provine.s in 8 97 temporary.

Section 133*.—English wnd Freuch both recognised i the Logislature and
the courts not only of {)uchee but also of Canale,

¢ OUTSIDE WRITTEN CONSTITUTION

1. Under s. 41 of tiie British North America Act, the Parliament of Canada
has power to regulate franchise for the Dominion House of Commons. But
after an unhappy attempt between 1885 and 1898 the Dominion Parhament
has not exercised the power and has 1n effect left the matter to the Provincial
Legislatures. (Porritt, op cit, pp. 309, 317—324 , Kgerton’s “‘Federations
and Unions in the British Empire”, p. 133 footnote). This is in accord vwith
federal principles.

2. Under s. 40 of the British North America Act, the Parliament of
Canada may re-constitute electoral distriets. This is usually done at the decen-
nial re-cistribution of representation. During the Conservative regime of
18781896, there was the most glaring gerrymandering or manipulation of
“boundaries of constrtuencies, so as to make them safe for Conservative demo-
cracy. In 1903 the Liberals introduced the practice, since followed, of refer-
ring the re-distribution all to a Committee of 7, 4 Gorernment and 3 Opposition.
This ended the scandals of the gerrymander. Laurier, i introducing the Biil
of 1903 said, *“What we claimed for ourselves when we were 1n a mmonty,
we arc now ready to grant to our opponents when they are m a minority".
Thus the -afeouard against gerrvmandering 1ests on a convention. [Porntt,
op. ¢l . pp. 310--314 ]

3 It is usual for the Prime Minister of the Dominion to summon to s
Cabinet Premiers of Provincial Governments or leaders of the Opposition 1
Provincial Legislatures. If they accept the Primme Minister’s offer, as they
almo=t invarnably do, they must resign their seats in the Provincial Legislatures
and amy offices they may hold m the Provincial Governments Qut of 23
Minister~ (the usaal number when Povritt wrote), 3 were assigned to Quehec
(o1 French-Canada) , 3 to Ontano, 1 1o each of the Provinces of Nova Scotia.
New Brunswick, Manitoba, Alberta, Saskatchewan and British Columlia
There 1s always one English speakmmg Roman Catholie, usually a politician of
Irish extractron from Quehee

4 Ministers without portfolio  In some Dommion (‘abinets there have
been as many as 4, Ministers without portfolio  They are all members of the
Privy Council of Canada. Advantages (1) To secure for the Cabinet
strong men w ho are not free to devote their whole time to politics , (2) to satisty
the clauns of a provinee which might otherwise go unrepresented m the Cabi-
net These men are entitled to the prefix “Honouvable” for life. Cf. - Rt Hovn ™
in England. Such Ministers exist both at the Centre and m the provimees
in the Ontario Mmistry of 1912 there were as many as 3 without portfolio.
“Distribution of ('abinetl offices based on geographcal considerations and on
claims of race, religion and special financial and matenal interests is an inno-
vations on the usages and traditions of the cabincts at Westnunster The
innovation has been developed by the differing ¢ nditions of Canada and the

*Seo Appendix
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~
United Kingdom ; by the operation of the federal principle ; and by the need for
conciliating assertive interests—racial and religious—which is as old in
Canadian polities as the 1ill-assorted legislative union of Upper and Lower
Canada of 18411867’ [Porritt, op. cit., p. 360]
5. Equal distribution of Parliamentary offices between British and
French.

(1) Speaker of the House of Commons at Ottawa is alternately British
. and French Canadian by chstom.

= (2) Deputy Speaker, by +ules of House, must possess “full and practical
knowledge of the language which 1s not that of the Speaker for the time being” :
practically, therefore, he must be alternately French and Biitish Canadian

(3) Nearly all the oftices, important and unimportant, connected with
Parliament. with the Senate as well as with the House of (‘ommons. arve dis-
tribuited in accordance with these rules or usages—u ¢. 30- -50 These 1ules and
usages are older than Confederatinn an equal division of office of the House of
Commons 15 regarded by Quebec as necessary to the preservation of 1ts rights
and privileges-—as necessaryv as s. 93 of the British North America Aet liven
in 1920 Quebec had only 65 out of 234 nwembers in the Dommuon House of
Commons, 1ts population was less than one-third that of the Wonunion, and 1ts
contribution to the Dominion 1evenues less than one-sixth , vet there was this
distribution of offices. “Practically every part leader in Canada managed
Quebec as Sir —-has managed that province. .\ lhttle more than an
equal division of the spoils of office, concessions here and concessions there to
race and creed, and there vou have the statesmanship of Canadian premiers of
both Conservative and Iiberal stripe” [Porritt, op. cit . pp 360, 382-384.]

Section 93 .—.A complicate.” and contentious provision, but unavoulable.
The section runs thus :— ‘

“ 93. In and for each Province the Logislature may exclusively mhke laws
in relation to education, subject and according to the following provisions :—

(1) Nothing in any such law shall prejudicially affect any right or privilege
with respect to denominational schools which any class of persons have by law
in the Province at the umon.

(2) All the powers, privileges and duties at the union by law conferred and
imposed in Upper Canada on the separate schools and school trustees of the
‘Queen’s Roman Catholic subjects shall be and the same are hereby extended to
the dissentient schools of the Queen’s Protestant and Roman Catholic subjects
in Quebec.

(3) Where in any Province a system of separate or dissentient schools exists
by law at the union or is there after established by the Legislature of the Pro-
vince, an appeal shall lie to the Governor-General in Council from any act or
-decigion of any provincial authority affecting any right or privilege of the Pro-
testant or Roman Catholic minority of the Queen’s subjects in relation to
-education.

(4) In case any such provincial law as from time to time seems to the
Governor-General in Council requisite for the due execution of the provisions
-of this section is not made, or in case any decision of the Governor-General in
Council on any appeal under this section is not duly cxccuted by the proper
provincial authority in $hat behalf, then and in vvery such case, and as far only
as-the circumstances of each case require, the Parliament of Canada may make
amedial laws for the due execution of the provisions of this section and of any
decision of the Governor-General in Council under this section”.
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Broadly speaking s. 93(1) invalidates a “‘prejudicial” law : (3) allows an
appeal to the Governor-General in Council even from a valid law n certain
cases : (4) gives power to the Dominion Legislature to “‘execute’ the appellate
decision by remedial legislation.

Nature of issues that have so far risen

[1892] A.C. 445 Wwnnipea v. Barrettand Winnipeg v. Logan Creation
of non-se¢fgrian schools at pubhe charge.

At Umon (1870). Manitoha had only sectarian schools, Catholic schools
for Catholics and Protestant schools for Protestants. An Act of 1890 created
non-scetaman schiools for which all ((fatholics and Protestants) had to pay.
Did this Act prejucdhaally affect *any  night or prmvilege with respeet to
denommational schools which any class of persons had by law or practice® m
the province ot the Union” /

(ourt of Queen’s Beneh Mamtoba answered—No.
Supreme Court of (‘anada unanmiously answered—Ye«
No

From the mere faet that only sectariau schools were in existence until 1870
1t cannot lecitiatelv be inferted that there was a privilege of never being
required 1o support non-sectarian schools  This, at any rate, was the Privy

Council's view ; hut the case illustrates that different tribunals may interpret
the same fucts difterently

Privy Council an<w ered

(186574 ' 202 FBronhy v A (7 Munitoba —The question was whether
above Act of 1890 affected any right or pnivilege of a minority mn relation to
education , not, be 1t noted, any right or privilege which the mmonity had at the
Unwon (1870), bat any right or privilege which the minority had immediately
before the pas-sing of the impugned Act.

Supreme Court of Canada answered No , Privy Council answered Yes
Result of Privy Council's aflirmative finding was that an appeal lay to the Gov-
ernor-tieqeral 1 Connell from the Act. of 1890 [“Provincial aurhority” m
S 93 Britich North America Act includes Provinenl legislature ]

[1917] A. C 62 Ottawa Separate Schools Trustees v. Mackell.—Appeal
from Supreme Court of Ontario. The question was whether a circular issued
by the Education Departiment of Ontario m 1913 was hit by s 93 (1) and there-
fore invalul  Cireunlar was designed to restrict the use of French. Both Courts
held circulat v7hid.

[Incidentally ,Privy Council held that “iight or privilege™” means “a legal
night or privilege ” and does not include any practice, instruction, or privilege
of a voluntary charactert. Also that “‘any class of persons’ must be a class
determined according to religious belief and not according to race or language,
presumably because of the preceding reference to ‘“‘denominational schools™.
A class of persons having rights or privileges with reference to denominational
schools must necessarily be a class belonging to a particular religious denomina-
tion.

During the pendency of the case, Ontario passed an Act to “authorize™ the
circular.]

*Tre additional words * or practio " are in force so far as Manitoba is concerned. They do
not occur 1 § 93 (1) of the Britieh North America Act, 1867.

tSee also [1028] A. C. 863, 872 : rights and privileges muat be such as are given by law.
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[1017] A. C. 76. Ottawa Separate Schools Trustees v. Ottawa Corpora
tion.—The question was whether a certain provision (S. 8 of an Ontario Act
of 1915) empowering the Minister of Education to suspend school trustees was
valid. Sir John Simon’s contention was that it deprived the supporters of
Roman Catholics separate schools of their right to elect trustees under the
Separate School.s Act of 1863.

Supreme Court of Ontario, agreeing with trial Judge, said provision was
valid. Privy Council held invalid -

[1928] A. C. 363. Roman Catholics Separate School Trustces for Tuny (Town-
ship) v. The King —Contains an elaborate discussion by Lord Haldane of 8§ 93
as compared with the corresponding Quebec Resolution (No. 43)  The Resolu-
tion merely invalidated a prejudicial Provincial law : but tho section grants
relief (by way of appeal to Governor-General in Council) against admimstrative
unfairness also.

The question was whether a number of Ontario laws commenecing from 34
Vict. c. 33 (ss 36, 40) were invalidated by s. 93 (1).

Trial Judge said—DNo.

Ontario Supreme Court said—No.

Canadian Supreme Court equally divided (3. 3).
Privy Council said—No.

Decision mvolved full analysis of the “rnghts and privileges” (i.e. those
given by law) of Roman Catholics re : denominational schools in Ontario prior to
1867. Histoy of the development of education in Canada since the end of
18th century examined.

[1928] A. C. 200. Hirsch v. Protestant Board of School Commissioners of
Montreal —The question was whether an Act of 1903 of Quebec providing that
Jews should for school purposes be treated as Protestants and have the same
rights and privileges and obligations was vahd. Question arose on a reference
made 1n 1925 by the Lientenant-Governor of Quebec.

Supreme Court of Canada—Partly No.

Privy Council—Partly No.

Both held Act of 1903 invalid so far as it would confer right of attendance
at ‘“‘dissentient schools” upon Jews, as if they were Protestants.

What is the upshot of all these decisions ?

(A) Questions of detailed interpretation apart, they show that the issue
whether a particular religious denomination or religious minority had any rights
or privileges—‘‘by law or practice” in Manitoba and ‘‘by law” elsewhere—at
a particular date with respect to a particular matter (denominational schools
ar educatlon) is regarded as justiciable.

(B) Relief has been given not only against unjust laws (by making them
void) but also against unjust decisions of any provincial authority (by appeal
to Governor-General in Council). i

(C) Re :\ nterpretation wnote ~artain principles :—

(1) In British North America Act “rignts or privileges™ have been restrict
ed to rights or privileges given by law.

(2) “Class of persons” in the context of s. 93(1), has been restricted to
clagses defined by religious belief.
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(3) Rights or privileges exercised by the Roman Catholics of a particular
area, not by virtue of being Roman Catholics but by virtue of €heir numerical
superiority 1n the area for the time being are protected. [(1928) 4. C. 200.]

All the oases that came to Court were necessarily Jirected against “‘pre-
judieial” laws or circulars [(1917) A. C. 62] or regulations [(1928) 4. C. 363]
and aimed at having them declared ulfra nres.

AUSTRIA-HUNGARY
UNXDER THE COMPACT OF 1867 AND SUPPLEMENTARY STATUTE

The Union was a political curinsity , it was not due to any ties of affection
or loyalty to a commop Fatherland, but rather to a fear of absorption by
Germany or Ttaly in the case of Austria and by Russia in the case of Hungarv.

The two units hud common Atmy a commmon direction of foreign affairs
and a terminable customs union. The Minwsters of the Union were not respon-
sible to any Central Legislature, for there was no suich Legislature at all Even
the customs tariff was enacted 1 the form of 1eutical Acts of the Legiclatures
of the two Units functiomng separately

Besides the separatce territories of the two Units, there were the districts
of Bosnia and Herzegovina which were joint territory; even for this, apparently,
there was no joint Legislature.

The joint executive was “‘responsible’ to a deliberative body whose fune-
tion was practically confined to voting supplhes and controlling the adminis-
tration by examming the accounts, addressing interpellations, and the like.
Even this body consisted of two halves sitting separately except 1n the single
case of a dufference of opinion. Each half (delegation) eontained 60 members
and at a jomnt session, the number present from each had to be the same, any
excess bemng excluded by lot  As the Hunganan delegation was almost solidly
Magyar while the Austrian delegation was sphit up into various groups
(Germans, Poles, etc.), this system, 1n practice, gave an advantage to Hung-
ary. Indeed it used to be said that Hungary enjoyed 70 per cent of the power
in the Empire for 30 per cent. of the cost. In regard to the expenses of the
joint monarchy, the arrangement was that they should be defrayed, as far as
possible, out of the joint revenue, and that any balance should be paid, 70 per
cent. by Austria and 30 per cent by Hungary that being about the ratio of the
sums raised in 1867 by taxation in the two countries The original artangement
was valid for 10 years, hut remamed the same to the end except for slight modi-
fications, Hunpary had in fact a privileged position . she paid 32 per cent. of the
expenses, furmshed 41 per cent. of the troops, was given 50 per cent. of the
power by law, and had 70 per cent. of the power in practice. Apart from this
feature, the arrangement furnishes a curious mstance of a joint Executive
without a joint Legislature and of a supply-voting body distinct from law-
making body. Althougih the arrangement was made to work for nearly 50
years, the machinery was clumsy and required an infinite amount of tact and
skill. There was no single authority with power to settle anything and every
measure involved negotiation between the two delegations or the two parlia-
ments and,government became in consequence an endless sertes of compromiges
between legislative lodies belonging to different races jealous of each other,
The true source of power lay in the two parliaments and to these the joint
Ministers had no access. Only political mecessity made vhigi niricate mecha-
niam workable.

[Lowell’s “Governments and Parties in Continental Euroge”, Vol, II.]
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APPENDIX

SECTION OF THE HRITINH NORTH AManICA Acr No 18037 RLFERED 'TO UNDER THE HEADING

“CANADA™,

*22 In relation to the (onstitution of the Senate (‘anada shall be deemed to comsist of
three divsions '
{1) Ontario,
A2) Quebec ;

(3) The Maritime Provmces, Nonn Seotia and New Brunswick ,
which three divisions shall (subject to the provisions of this Act) be equally represented in the
Senate as tollows * Ontario by 24 senators, Quobec bv Msgenators, and the Martme Provinces
by 24 senators, 12 thereof tepierenting Nova Scotia and 12 thereof representing New Bruns
wick,

In the case of Quebed each of the 21 renators representing that Province shall be appomted
for one ol the 24 electoral division. of Lower Canada specified 1m schedule A to Chapter 1 of
*“The Consoliduted Statutes of ('anada

23. The guabficutions of a senator shall be as follows

(1) He ghall be of the full age of 30 vears,

{2) He shall be either a nutinnl-born subject of the Queen, or a subject of the uLen na-
turalised by an Act of the Patharment of Great Britam, o1 of the Puthament of the Un:.iod Kmg-
dom of Great Britain and Ireland. o1 of the Legudature of ono of the Provinces of Upper Canada
Lower Canada, Canada, Nova Scotia or New Brunswick, befure the umon, o1 of the Patliunent
of Canada after the umon

{3) e shall be legully or equitably seised as of ficchold fof"his own use and benefit of lands
or tenements held 1n free and common socage, or sciced or possessed for lus own use and benefis
of lands or tenements held mn franc-alleu o1 m roture, within the Provuce for whieh he 1s appount-
9d, of the value of 4,000 dollars, ovcr and abo ve all rents, dues, debts, charges, mo tgages and
incumbrances due or payable out of o1 chaiged on or affocting the same, ’ }

(4) His real and personal property shall be together worth 4,000 dollars over.and above his

debts and habilities.

(3) He shall be resident 1n the Province for which he 1s uppointed

{6) In the case of Quebec he rhall have his real property quahfication in the elect v
for which he i8 appointed. or shall be resident m that div m?on cctoral diviston

51. On the completion of the census in the year 1871, and of cach subsequent d
census, the retpresontutl::on of the four Provinces shall be 1¢-adjusted by such uuqtho?my c‘c:I;t::-}:
manner, and from such time, as the Parhament of Canade from time to tim y .
and acc’ording to the following rules © provides, subject

(1) Quebec shall have the fixed numbher of 85 members.

(2) There shall be asmgned to each of the other I?rovm(:es such a number ofme;
will bear the same proportion to the number of 1ts population (ascertamned at such :(:22:.12) ::
the number 65 bears to the number of the population of Quebec (so ascertained).

(3) In the vomputation of the number ot members for a Province a fractioral part
ceeding one-half of the whole number requusite for entithng the Province to a men{)ber ;111(310;;
disregarded , but a fractional part exceeding one-half of that number shall be equivalent to the
whole number.

(4) On any such re-adjustment the number of members for a Province shall not,
unless the proportion which the number of the population of the Province bore to tg: ;e:,;igf:
of the aggregate population of Canade at the then last predceding re-adjustment of the number of
members for the Province 1s ascertamed at the then latest ceusus to be dimnmished by on
twentieth part or upwards, Y one-

(5) Such re-adjustment shall not take effect until the termination of the then existing

Parliament.

*Amended by section I (1) (3i) of “The British  North America Act, 1915”, which r
a8 follows :—'“The divisions of Canada in relation to the constitution of the Senate provided
for by section 22 of the said Act are mcroased from three to four, the fourth dxvislonpto com

rise the Western Provinces of Manttoba, British Columbis, Saskatchewan, and Alberta, wh l;
‘four divisons shall (subject to the provisions of the said Act and of this Act) beequally r ‘ re&
ted in the Senate, as follows :—Ontario by 24 senators ; Quebec by 24 senators ; the Maritige Pro-
vinces and Prince Edward Island by 24 senators, 10 thereof representing Nova Socotia, 10 thareo;'
repm_nsntmg New Brunswick, and 4 thereof representing Prince Edward Island ; ti]e Western
Provinces by 24 senators, 6 thereof representing Manitoba, 6 thereof representing British
Columbia '8 thereof representing Saskatchewan, 6 thereof representing Alberts,’

»
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92. In each Province the Legisloture may exclusively make laws in relation to matters
ooming within the classes of subjects next heremnafter enumerated ; that 18 to say : —

. (1) The amendment from time to time, notwithstanding anythiag in this Act, of ths coa
stitution of. the Province, expect as regards the office of Lieutenant-Governor.
L4 » * [ ] » * * »

94, Notwithstanding anything m this Act, the Parliament of Canada may make provi-
mon for the uniformity of all or any of the laws relative to property and civil rights in Ontario,
Nova Sootia and New Brunswick, and of the procedure of all or any of the courts 1n those three
Provinces, and from and after the passing of any Act 1n that behalf the power of the Parliament
of Canada to make laws o relation to any matter eomprised wm any such Act shall notwithstanding
anything in thig Act, be unrestricted , but any Act of the Parliament of Canada making provision
or such umformity shall not have effect ur any Province vnless and until 1t 18 adopted and enacted
a3 law by the Legislature thereof.

98. The judges of the courts of Quebec shall be selected from the bar of that Province.

133 XEither the English or the French language may be used by aay person in the ¢ debates
of the Houses of the Parliament of Canada and of the Houses of the Legislature of Quebec ;
and both those languages shall be used in the respective records and journals of those Houses ;
and either of those languages may be used by any person or in any pleading or process in or
lesuéng from any court of Canada established under this Act, and 1n or from all or any of the courts
of Quobeo,

The Acts of the Parhament of Canada and o the Legislature of Quebeo shall be printed and
publisghed 1n both those languages.



SAFEGUARDS FOR MJNORITIES (II)

(v

[Exeept where otherwise indicated, the following extracts are taken from
“‘Constitutional Provisions concerning Social and Econo mio Policy’’, published
by the International Labour Office, 1944.]

Polish Minorities Treaty, 28th June 1918.

The following provisions from the T'reaty relating to the Protection of Minors-
ties between the Allied and Associated Powers and Poland signed at Versailles,
28th June 1919 were the model for the minority provisions included in the treatics
of peace with Austria, Hungary, Bulgarwa, and Turkey, for the minority treatics
concluded with Czechoslovakia, Yugoslaria, Rumania, and Greece, and for the
declarations made by Albania, Lithuania and other slates al the time of their
admission to the League of Nations. .

i. Poland undertakes that the stipulations contained in articles 2 to 8
of this Chapter shall be recognised as fundamental laws, and that no luw, regu-
lation or official action shall confhel or mterfere with these stipulations, nor
shall any law, regulation or official action prevail over them.

2 Poland undertakes to assure full and complete protection of hie and
liberty to all inhabitants of Polind witlout distinction of birth, nationality,
language, race or religior

All inhabitants of Poland shall be entitled to the free cxercise, whether
public or private, of any creed, religion or belief, whose practices are not n-
consistent with public order or public morals

7. All Polish nationals shall be equal hefore the law and shall enjoy the
same civil and political rnights without distinction as to race, language or
religion. -

Differences of religion, creed or confession shall not prejudice any Polish
national in matters relating to the enjoyment of civil or pohtical righits, as
for instance admission to public employments, funetions and honours, or the
exercise of professions and industries.

No restriction shall be imposed on the frec use¢ by any Polish national of
any language in private intercourse, in commerce, in religion, in the press or
in publications of any kind, or at public meetings.

Notwithstanding any establishment by the DPolish Government of an
official language, adequate facilitics shall be ginen to Polish nationals of non-
Polish speech for the use of their language, either orally or i writing, before
the courts.

8. Polish nationals who belong to racial, religious or linguistic minorities
shall enjoy the same treatment and security in law and in fact as the other
Polish nationals. In particular they shall have an equal right to establish,
manage and control at their own oxpense charitable, 1eligious and social insti-
tutions, schools and other educational establishments, with the right to use
their own language and to exercise their religion freely thercin

9. Poland will provide in the public educational system in towns and
districts in which a considerable proportion of Polish nationals of other than
Polish speech are residents adequato facilities for ensuring that in the primary

66
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schools the instruction shall be given to the children of such Polish nationals
through the medium of their own langusge. This provision shall not prevent
the Polish Government from msaking the teaching of the Polish Janguage
obligatory in the said schools.

In towns and distriots where there is a considerable proportion of Polish
nationals belonging to racial, relizious or linguistic minorrties these minorities
ghall be assured an equitable share in the enjoymer t and application of the
sums which may be provided out of publi¢ funds under the State, municipal
or other budget, for educational, religious or charitable purposes

The provisions of this article shall apply to Polish citizens of German speech
only n that part of Poland w hich was German territory on 1 August 1914,

10 Educational Committees appointed locally by the Jewish communi-
tios of Poland will. subject {6 the general control of the State, provide for the
distribution of the proportional share of public funds allocated to Jewish
schools 1n accordance with articl: 0, and for the organisation and management
of these schools.

The provirions of article 9 concerning the use of languages m <chools shiall
apply to these schools )

11. Jews shall not be compelled to perform anv wct wineh  constitutes
violation of their Sabbath, nor shall thev be placed under anv disability by
reason of their refusal to attend courts of law or to perform any legal business
on their Sabbath. This provision however shall not exempt Jews frow such
obligations as shall be imposed upon all other Polish cifizens for the necessary
purposes of military service, national defence or the preservation of public
order

Poland declares her intention to refiain from ordering o1 pernutting elee-
tions, whother general or local, to be held on a Saturdav. nor will registration
for electoral or other purposes be compelled to be peiformed on a Saturday

12¢ Poland agrees that the stipulations in the foregoing articles, so far as
they affect persons belonging to racial, religious or linguistic minorities consti-
tute obligations of international concern and shall be placed under the guarantee
of the League of Nations. They shall not be modified without the assent of
s majority of the Couucil of the League of Nations. The United States, the
British Empire, France, Italy and Japan hereby agree not to withhold thejr
assent from any modifieation in these articles which is in due form assented te
bv a majority of the Council of the League of Nations

Poland agrees that any Member of the Council of the League of Nations
shall have the right to bring to the attention of the Council any infraction
or any dangor of infraction, of any of these obligations, and that the Councii
may thuereupon take such vetion and gin ¢ sueh direction as it mav deem proper
and effactive in the circumstannes

Poland further agives that any difference of opinion as to questions of law
or fact arising out of these articles between tho Polish Government and anv
one of the principal Allied and Associated Powers or any other Power. a
Member of the Comeil of the League of Nations, shall be held to be a di8p1)1te
of an international character under article 14 of the Covenant of the League of
Nations. The Polish Government hereby consents that any such dispute
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shall, if the other party thereto demands, be referred to the Permanet Court
of Internasional Justice. The decision of the Permanent Court shall be final

and shall have the same force and effect as an award under artxcle 13 of the
Covenant

ESTONIA
Constitution of 15th June 1920.

II Fundamental rights of Estcnian Citazens

21. The members of minonty nationalities within the confines of Estoma
may form corvesponding sutonromous wnstitutions for the promotion (f the
interests of their national culture and welfare in so far as these do not run coun-
trary t» the interests of the State

Th: E<tonian Cultural Autonomy Law of Fcbiuary 5, 1925*

This law consists of thirtv-one paragiaphs of which the fuht, doclares the
autonomous mnstibutions of the national minorties to derive thewr authority
from the same Estoniun legislation as authorises the establishmont of locol
galf-govermng nstitutions. Like the latter, the minonty institutions ean
act only 1n accordance with the law of the land.

Para. 2 -—-The competence of the minority autonomous institution
includes :

(@) The organisation, administration and supervision of the public and
private edncational establishments of the minority in question.

(b) The caro of the other cultural needs of the mmority concorned and the
adminissration of institutions and undertakings created to this end.
The self-admimstration of the welfaro institutiony of the mimority 14 regulated
by a special law.

Para. 3 —The cultural autonomous admmistration 1s entatled to spnact
bye-laws bimding on its mambers, within tho sphere efined in Para. 2.

Para. 4 —The public school organisation of the minority :s dotermmed
jointly by the minority-administration and the local authorities (oncerned,
and confirined by the Government on the motion of the Mimuster of Education,
who also art~ as umpire should the minority-adminstration and local sutho-
rities dmsagrez. Existing public schools with the language of instruction of
the minority come undsr the control of the minority autheritios. When a
minority srhool is opened. or taken over, the State decides what subs.dies or
other services shall be provided for it by the local authorities.

Para. 5 —The organs of the national autonomy of each minority are 1ts
Cultural Coun«il and its Cultural Admnistration. Subordinete institutions
with local mmpetenr‘e may alsn be created.

Para. 6.—The finarcial resources of the autonomous institutions mo
drawn from the following sources :

(@) Payments and other sorvices made by the State for public elementary
and econdary schools.

(&) Similar payments, otc., made by the local autherities,. as decrsod by
the State. ’

*3g0 ., The Future of Indie” by R, Coupland, Part I1I, pp 186-—188.
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(¢) Subsidies for cultural purposes from the State and autonomeur autho-
rities.’

(d) Tublic taxes levied, if necessary, on its members by the National
Council ; the rate and basis of such taxation to be authorised by the Covern-
ment on the joint motion of the Ministries of Finance and Education

Para. 7.-—The local suthorities are released frc m the obligation te provide

instruction  for the mimority wherever the miority itself has as<t med this
duty.

Para. 8.--Under ‘Minority’ within the meaning of this lav 1~ understoed

the German, Russian and Swedish ninorntties. and any « ther nunority num-
bonng net less than 3,000 persons

Paya 9.——Membership of a mmority 18 deteymimed by a natonal v g ster,
on which Estonian citizens of the above minoritics may enter 1he nonaes if
atloast 18 yearsofage  (hildrenunder 18 follow the nationality of the parerts,
Tf the parents are of dufferent natonality, the nationabity of the Jitd s dec:ded
by agrocment between them , faibng such agicement. the child follows the
natiwonahty of the father. A child reaching the age of 185 must regicter withmn
a vear if he wishes to belong to the nunority

Para 10 —The names of members ate erased from the repister (e) on
death, (b} an loss »f Estoruan ¢it.zepship. (¢) on thein owietequest.  lio casges
(b) and (r) they must fulfi! their finaneal Hbligatiors up to the vnd f the
current vear  Membaors leaving the register under (¢) may apply for rcadmis-
ston , but the autonomous authorities have the nght to refuse the 1cquest,

Pare 11 —Voting membeis of the mnonty are registered menbers of
full .ge entiled to vote 1in communal elections

Para. 12 —Memberslup «f the minonty dees not (xempt anx porson
from his obhgations as a aitizen or from his local obhigatrons,

Para 13 —1f, f~r unavo:dable reasons, members of a minornty mcle ure
of State nr local institutions when they possess such mstitutrons of thewr own,
subsidised out of public funds, the mmonty authonomous institutions must
defray the cost.

Para. 14.—The Government may dissolve the Cultural Couial when a
now Counci! must be elected within three months

Para 15 —The minority institutions are dissovled :
(@) if the Cultural Council s¢ decides, by a two- thirds majerity, er

(6) if the membership of the minority sinks below 3.000 . r )f the re-
gistered adult membership falls to belcw 90 per cent. of the total
of the minority as shown by the last census.

Para. 16 —Minorities wishing to set up autonomous institufie ng nderm
the Government to that effect.

Para. 17. ff regulate theelectionsto the first Cultural Couned, laying
down a procedure analcgour to that of the compilation of ordinary voting lists.
If less than 50 per cent. of the persons registered as voters teke part in the
eleotion, no Council is elected, and no further applicetion can he entertaincd
for three years. If & sufficient number of voters take part in the election
the Presidont of the Committee appointed for the purpose (designated hy the
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minority and confirmed by the Government) arranges for the election of the
Cultural Couneil, which again has to decide whether it wishes to oxercise tke
autonomy envisaged. If it does so decide by a two-thirds majority, the State
doolares the autonomy to be in foree, and must take all the necessar y adminis-
trative steps within four months. If this majority is not obtained, the Counci
in dissolved, and no further application may be made for threec years. 'The
oosts of the clreton are borne by the minority. ‘

Para 31 --In rogions whore a minority is m a local majority, the Stato
may astablish o loecal national-cultural self-government for its subjects who
ary Estomans hy natwnalisy,

Tho wplantory statoment which accompatnies this law 1s tn many respects
mo~e barasting, and vdrad moere dluminating, than the law ttself In a
prosmble it vowts ot haw other States, notably Russia, had fa'led to rolve
thy prablom of thr er-exnstence of various natonaht es within its frontiors.
If thy proicipts of the equality of rights of A1l eilizens 18 to be affoctive, then
overy member Hf by e State must hawo the wome possibnlities of
nvdrad-e oo d dbivelpmeat ag the majority And clearly each poople
krows its aw v enltural needy best

Two fvhwnbal articles of the Estomian constitution are quoted -

(1) AN Estean ok 2003 ant equal before the law  Differences of bath,
raliginy ~on, stabus o mstonality cannot be the cwse of any favour or dor-
actniitonl v pmbhe Tife !’

() "Eve. Eshhaaw emzen s froe to doternine his own natwnality.
Ff ho cvvogmlo thrs persoanlly, vhe Taw shall do wel’

Othar fand v e vl o, gmaranses members of munorities truction m their
mother-taagis wad alle w for the possthility of s2lf-government on national-
outtural mats o~

The Committee sot up to elaborate the Culrurat Autonomy Law worked
on cartam prinmples, as follyws 1 —

As Estonta was the first State to woark out legislation of th « kind, and
had no pyoeesd ity to work on the law had to be provisic nal and general in
charachy

Al mmorities of Estonia must bo placed on the same o vting 7 ¢ given
the sym»~ Hpportmties of cultural drvelopment

Cultural antonomy is vonsidered in law as a branch of ‘socal self-govarr-
meat’. It must tharefore be under the control of tho State, like the loes)
gelf-covernment institutions.

It mu4t ross not on the territorial, but on the poersonal! Lasis,

A cl+ar distinet:on must be drawn botween the cultural  development of
tho minorty wnd its political roquirements ; this is done by exact dolimitaticn
of tha aphr» of competonea of the national self-government, ard by the
powor reiainoad by the Government to d sscdve the Cultural Coundil, if it
axconds 1ty powers, and to order new eloctions.

\ Natwon dity” is not taken as identical with ‘race’ ; it is determined by
tha full de-laration of tho individual

The frrm ‘national minority’ means all Estonian citizens whese names
aro 01%3-x0 on the national rogister,
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The law is thon analysed and commented on. The national avtonomous
instisusio 13 posysss lagal p sraonality, as institutions fulfilling public functions,
The Govarnmont is a suparvisory rather than a superior authority, except in
30 far a3 it has tho power to dissnlve the Cultural Council. The national
instisutions enjoy, howevar, complete freedom of action within their own
spharo of competonco. Thay aro complotely freo in the choice of their organs
and tho elaction of their officials, and are troated like other State institutions
in raspact of stamp duty. ote.

The autonomous instibutions control both the public and the private
schu)ls of thoir mambors. Thowr school ¢oruncus have the same status vis-a-
vis tho Murstry of Educasionas thlocal school councils of the local authorities.
‘Thy have howovor, no anthort'y ovor any schools'gwving instruction in the
mui w5y langnage but astablished for the benefit of persons other than members
of ths mnorsy | They doal not only with schonls but with other cultural
insbitutions.

The »rgans aro : the Cultural Council and the Cultural Administration.
As tho ganoral principlo 18 porsonal, the Cultural Council represents all members
of tha minrity, whorover domicilod ; but 1ts members aro elected on a local
basis, and subordinate councils may bo created to deal with local problems.

Entry on tho register is a matter for the froe docision of the individual ;
but to provent abusos the consent of tho autonomous authorities is required
if persons who have voluntarily left the organisation wish to re-register.

The State has the right and duty to suporvise the activities of the ing-
tisusions, and is thorefore ompowered, if necessary, to dissolye the Council
and order niw oloctions, Ths minority may itself close down its own
finetions,

Ths rrmaind w of the oxplnatory statoment elucidates the final provi-
sions of tha law rolating to tha svstem of eloct:on. ’
HUNGARY
Aet respecting Religion, No. 20 of 1848.
2, Completo equality and receiprocity, without disitnetion of any kind,
are ostablishod for all roligious denominations racoginsed by law in this

country. IRELAND

Constitution. 1937
Religton

44. (2) 1° Froodom of conscience and the free profession and practice
of roligion are, subjoct to public order and morality. guarantecd to every
citiron

2° Tho state guarantees not to endow any religion.

3° Tho stato shall not impose any disabilit:es or make any discrimination
on the ground of roligious prefession, beliof or status.

4° Legislation providing State aid for schools shall not discriminate

betwaon schools undor tha managoment of different roligi»us denominations,

nor bo such as to affoct projudicially the right of any child to attend a school
raddiving public money without attending religious instruction at that schol

%
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3° Every religious denomination shall have the right to managc its own
affairs, own, aoquire and administer property, movable and immovable,
snd maintain institutions for religious or charitable purposes.

8° The property of any religious denomination or any educationsl insti-
" tution shall nct be diverted save for necessary works of public utility and on
payment of compensation.

LITHUANIA
Constitution of 15 May, 1928.
VII. The Right of National Minorities.

»

74. National minorities of citizens forming a considerable part of the
body of citizens have the right, withm the Lim:ts of tho laws, autonomously
$0 administer therr own national cultural sffairs —popular education, charity
material aid—and to elect reprosentative organs in accordance with procedure
provided by the law, to administer those affair .

75. Tho national mmonties mentioned in aiticle 74 have tho right, by
virtue of special laws, to levy taxes upon thour members 1 cultural needs
and avail themselves >f an approprate portion of the amounts which are
assigned by the State and autonemons administrations for the needs of edu-
cation and charity, if those needs are not satisfied by the gonoral estabhsh-
ments maintained by the State and antonomous administrations.

PROPORTIONAL REPRESENTATION

One of the hest safeguards for minority rights and interests 18 the system
of election by proportional. representation with the single transferable vote
P. R.) which has alreadv been adopted m a large number of countries.
Switzerland is a conspicuous example :

“In the past there were bitter differences religious and cantonal.
But fir along period of years now, government has heen stable.
The rosponsibility for forming a government rests upon parlia-
ment ; its first duty is to elect an Executive. The Swiss parlia-
ment is elected by P. R. ~

The late Lord Howard of Penrith, who was Britain’s representative
at Berne, Stockholm, Madrid and Washington, and who made
a study of the working of governments, wrote as follows :—

‘T'wo fundamental requirements of democracy, first that Govern-
ment should be an expression of the people’s will and secondly
that it should work both smoothly and stably and not be subject
to frequent crises, seem to have been met more successfully by
the Swiss system than by any other in the wcrld.” (Theatre of
Life, Chapter VII.)

8ir Samuel Hoare (Lord Templewood) addressing his constituents in
Chelsea (26th May, 1944) expressed the view that representative
government might function more satisfactorily in Europe if the
Swiss rather than the British form of Government was adopted,
The New York review Free World orgenised (August, 1043)
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an unofficial round table discussion on the future of Italy. In
this discussion, “Colonel Randolfo Pacciardi, an active member
of the Left, said :—The frequent crises of the Latin democracies,
which have so greatly discredited representative democraey
can be avoided by a constitutional form hke that which has
been developed in Switzerland.” ”’ [See P. R. Pamphlet No.

91, issued by the Proportional Representation Society,
June 1945.]

The subject of proportional representation is important enough to be
dealt with in a separate pamphlet.



PROTECTION OF TRIBAL RIGETS AND INTERESTS (I)

{The following extracts are taken from ‘‘ Constitutional Provisions con-
ing Social and Economic Policy’’ published by the International Labour
Office, 1944.)

PERU
Constitution of the Republic of Peru, 29 March 1933, as amended 1936 and 1939.

TrTLE XI.-—T'he native communities.
207. The Indian communities have a legal existence and juridical perso.
nality.
208. The State guarantees the integrity of the property of the communi-
ties. The law shall organise the corresponding register of real property.

209. The property of the communities is imprescriptible and inalienable,
except in case of expropriation on account of puhlic utihty, on payment of
compensation. It is, moreover. not attachable,

210. Neither the municipal councils nor any corporation or authority shall
intervene 1n the collection or administration of the income and property of the
communities.

211. The State shall endeavour to provide by preference lands for the
native communities which do not possess them in sufficient quantity for their
needs, and mav expropriate lands in private ownership for this purpose, on
payment of compensation.

212. The State shall 1ssue the (ivi, penal, economic, educational and
administrative legislation which the pcculiar conditions cf the natives demana.

SYRIA
Constitution of the State of Syria, 14 May 1930.
Part V.—Miscellaneous provisions.

113. The affairs of the Bedouin tnbes shall be under the dircction of a special
Administration ; its powers shall be the subject of a law, in which considera-
tion will be given to the special situation of these tribes.

WESTERN AUSTRALIA

An Act to further Amend the Conatitution Act of 1889, and to Provide for the
Better Protection of the Aboriginal Race of Western Australia, 1897,

5. There shall be a sub-department, to be called the Aborigines Depart -
ment, and to be charged with the duty of promct:ng the welfare of the abori-
ginal Natives, providing them with food and clothing when they would other-
wise be destitute ; providing for the education of aboriginal children (including
half castes), and in generally assisting in the preservation and well-being of the
Abarigines.

[ ] * . [ ] L . L]
7. It shall be the duty of the Aborigines Department :

{(I) To apportion, distribute and a.pgly 88 it may eeem most fit, the
monies by this act placed at their disposal ;

74
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Parr XVI.—Altenation of Native land.

Restrictions on Alienation
§46, * . . ™ . e * t

(2) Subject to the provisions of this Act, & Native may alienate or dispose
of any land or of any interest therein in the same manner as a European, and
Native land or any interest therein may be alienated or disposed of in the same
manner as if it was European land.

467, Alienation of cusiomary land prohibited.—No person shall be capable
of making, whether by will or otherwise, and whether in favour of a Native or
of a European or of the Crown, any alienation or disposition of customary land
or of any interest therein.

Native Reservations.

487. Governor-General tn Council may establish Native reservalions.—
(1) When any Native land, whether freehold or customary, is owned by more
than ten owners in common, whether at law or in equity, the Governor-General
may by Order in Council, on the recommendation of a Judge of the Native Land
Court, set apart and reserve that land or any part thereof for the common use
of the owners thereof as a burial-ground, fishing-ground, village, landing-place,
place of historical or scenic interest, source of water-supply, church-site,
building-site, recreation-ground, bathing-place, or for the common use of the
owners thereof in any other manner.

(2) Any Native land so set aside and reserved is herein referred to as a
Native reservation. .

489. Reservations inalienable.—Land included in a Native reservation
shall be inalienable, whether to the Crown or to any other person, and whether
by will or otherwise ; and no freehold order, partition order, or order of
exchange shall be made in respect thereof.

490, Ordinances as to reservations.—The Island Council may make such
ordinances as it thinks fit for the management and control of any Native
reservation.

Miscellaneous.

. 491, Native land not to be taken in execution.—(1) Nointerest of any person
in customary land, and no interest of a Native in Native land, shall be capable
of being taken in execution or otherwise rendered available by any form of
judicial process for the payment of his debts or liabilities, whether in favour of
His Majesty or in favour of any other person. ’

(2) Nothing in this section shall affect the cperation of any charge to which
Native land is subject.

PORTUGUESE COLONIES

Organic Charter of the Portuguese Colonial Empire, 15 November 1933,
CrarrER VIII.—Natives,

231. Substantially identical with article 15 of the Colonial Act, which is in
the following terms : *‘ 15. The State guarantees the protection and defence
of the Natives of the colonies, in accordance with the principles of humanity
and sovereignty, the provisions of this part and the international conventions
which are at present in force or may come into operation.

The oolonial authorities shall prevent and punish in accordance with the
law all abuses against the persons and property of the Natives.”
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232. It shall be the duty of all the colonial administrative authorities to
ensure to Natives the exercise of their i1ights, respect for their persons and
property and enjoyment of the exemptions and benefits granted them by law,
to defend them against undue exactions, violence or vexatious proceedings of
which they may%;e the vietims and to enfoice payment of the wages due to
them.

233. All the authorities and all settlers shall protect the Natives. It shall
be their duty to ensure the preservation and development of the various
peoples and contribute in every case to the improvement of the conditions
under which they live ; they shall be bound to support and encourage measures
for the civilisation of the Natives and for the promotion of their affection for
Portugal as their Mother Country

234. Special attention shall bs pad in the admimstrative division of the
Colonies to the density of the Native population, its wealth, commercial
activities and agricultural development .

235. Inevery Colony the Nitive population shall be organised for purposes
of relief, public administration and military defence, and wherever possible
the services of the traditional Native aathorities shall be utilised in accordance
with the law.

236. A general register or census of the Natave peoples shall be organised
and always kept in due form.

238. The State shall set up pubhc institutious and promote the establish-
ment of private institutions, both being Portuguese, to protect the rights of
Natives or for their relief and education. :

239. The ownership and possession of their lands and crops shall be
guaranteed to the Natives Ly law under the terms and conditions set forth
therein, and this principle shall be observed in all concessions granted by the
s .ate and the administration thereof shall be strictly supervised.

240. The State shall not impose forced or compulsory labour of any kind
for private purposes on the Natives in its Colonies, nor permit the imposition
thereof, but shall not hinder them from procuring the means of subsistence by
work.

242-243, Substantially identical with articles 18 and 19 of the Colonial
Act, which are in the following terms :—

¢ 18. The labour of Natives tn the service of the State or in that of ad-
ministrative bodies shall be remunerated.

19. The following shall bo prohibited :

(1) All systems under which the State undertakes to furnish native
labourers to any eanterprises working for their own economic development.

(2) Allsystems under which the Natives in any territorial area are compel-
led to furnish labour to the said enterprises for any consideration .

244 The system of contracts of eranlovment of Natives shall be based on
the liberty of the individual and the right to fair wages and relief ; the publio
authorities shall intervene solely for purposes of supervision.

Sole sub-section.—Natives in the Portuguese Colonies shall be ensured
liberty to chooae the oocupution which they profer, whether they engago therein
for themselves or for another on their ownland or on land intended for that
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purpose in the territories of the Empire. Nevertheless, the State shall re-
serve the right of guardianship over them and endeavour to guide them to
methods of work for themselves which will improve their individual and social’

gitnation. .
246. Attention shall be paid in the Colonies to the stage of evolution of
the various Native populations ; special Native codes shall be drawn up, which
ghall lay down for them (subject to the influence of Portuguese public and pri-
vate law) legal systems in conformity with their various domestic and social
customs and usages (provided that the said customs and usages are not in-
compatible with morality, the dictatos of humanity or the free exercise of the
sovereignty of Portugal) and efforts shall be made to bring about their gradual

improvement.
SOUTHERN RHODESIA

Letters Patent providing for the Constitution of Responsible Government,

1 September 1923, as amended to 22 Oclober 1937,

40. No conditions, disabulities or restrictions which do not equally apply
to porsons of European descent shull, without the previous consent of the
Socretary of State, be imposed upon Natives (save in respret of tho supply of
farms, ammunition and liquaor) by any proclamation, regulation or other instru-
meut issued under the provisions of any law, unle-s such conditions, disabilities
or restrictioas shall have been explicitly prescribed, defined and limited in such

law.

41. (1) There shall be established a Board of Trustees, which shall consist
of a ehairman, who shall be nominated and appointed by the Secretary of State,
and two members, one of whom shall be the person for the time being holding
the office of Chief Jus.ice of the Colony and the other shall be the person for
. the time being holding the office of Chief Native Commissioner in the Colony.

“ . * * *» * * & * ] * » * »*

42. (1) The lands known as ‘“ Native Reserves ”, which are fully des-
eribed in the Schedule to these our Letters Patent, are hereby vested in the
Board of Trustees, and, subjoct to the provisions of this section, are set apart
for the sule and exclusive use and occupation of the indigenous Native inhabi-

tants of the Colony.

(2) Save in the exercise of any right which has been herotofore acquired
in torms of the mining laws of the Colony, no person other than indigonous
Native inhabitants of the Colony shall oceupy any portion of a Native roserve
except in accordance with such regulations as may bo framed by the Governor
in Council with the approval of the Secretary of State.

{3) The power resorved to the High Commissioner in sections 105 and 106
of “ The Water Act, 1927 7, and scctions 16 and 18 of ““ The Native Reserve
Forest Produce Act, 1929 ”*, of the Leislature of the Colony shall remain of
full force and effect and shall be deemed to be transferred to and vested in the

Board of Trustees.

(4) The Governor in Council may wmake regulations, which shall be sub-
joct to the approval of the Secretary of State, for the control of all revenue de-
rived from the land or other natural resvurces of the Native reserves and for
it administration in the interests of the Native inhabitants of such reserves.

43. (1) Bave in any special case, and then only with the permission in
writing of the Becretary of State. and subject to such conditions as he may
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prescribe, which shall include adequate compensation in land, no Native re-

serve or any portion thereof shall be alienated except subject to the provisions
of this section.

(2) The Government of the Colony shall retain the mineral rights in the
Native reserves. If the Government should require any such land for the
purpose of mineral development or as sites of townships or for railways or
other public works, the Governor in Council may upon good and sufficient
cause shown, with the approval of the Board of Trustees, order the Natives to
remove from such land or any portion thereof and shall assign to them just
and liberal compensation in land elscwhere situate in as convenient a position
as possible, sufficicnt and suitable for their agricultural and pastoral require-
ments, containing a fair and equitable proportion of springs or permanent
water and, as far as possible, cqually suitable for their requirements in all res-
pects as the land from which they arc ordered to remove :

Provided that Natives shall not be removed from such land for the purpose
of creating sites of townships unless the Board of Trustees ie satisfied that such
sites are required for the development of important mineral discoveries.

(3) Any land whuch is released from a Native reserve in terms of sub-
section (2) of this section shall forthwith vest w the Governor, togetler with
any revenucs accruing therefrom, for the purposes of the public service of the
Colony, and any land which is essigned to the Natives as compensation, w hetlier
under sub-section (1) ur sub-scction (2) of this scction, shall forthwith vest 1n
the Board of Trustees and become part of the Native reserves,

44. It shall be lawful for the Governor in Council, with the consent of the
Board of Trustees, to make such adjustments of the boundaries of Native
reserves as arc desirable for the purpose of :

(2) More clearly demarcating such boundaries by reference to natural
topographical features or,

{(b) Better administration,

but in the case of any such adjustment the area of no Native reserve
shall be materially affected or diminished thereby.

45, (1) Save in the exercise of any right given or any duty imposed by
any law of the Colony or in the execution of the process of a competent court,
no person chall remove any Natives from any kraal or fiom any land assigned
tothem for occupationexcept aftcr full enquiry by and by order of the
Governor in Council.

(2) If any person contravenes the provisions of the preceding sub-section,
he shall, in addition to any other proccedings to which he may be liable, be
guilty of an offence, and on conviction before the High Court of the Colony
shall be liablo to imprisonment, with or without hard labour, for any period
not excoeding 2 years or to a fine not exceeding £100, or to both such imprison-
ment and such fine.

46. No contract for encumbering or alienating land, which is the property
of a Native and is situated in the Furopean area as defined in *° The Land
Apportionment Act, 1930 ”, of the Legislature of the Colony, shall be valid
unless the contract is made in the presence of a magistrate, is attested by him
and bears a cortificate signed by him stating that the consideration for the
oontract is fair and reasonable and that he has satisfied himself that the Native
understands the transaction.



PROTECTION OF TRIBAL RIGHTS AND INTERESTS (II)
UnioN OF SOUTH AFRICA
The South Africa Act, 1909.

Section 151.—The King, with the advice of the Privy Council, may, on
addresses from the Houses of Parliament of th Union, transfer to the Union
the government of any terntories, other than the territories administered
by the British South Africa Company, belonging to or under the protec-
tion of His Majesty, and mhabited wholly or in part by natives, and upon
such transfer the Governor-General in Council may undertake the govern-
ment of such territory upon the terms and conditions embodied in the ache-
dule to this Act.

SCHEDULE

1. After the transfer of the govermment of any ternitory belonging to or
under the protection of His Majesty, the Giovernor-General in Council shall
be the legislative authority, and may by proclamation make laws for the
peace, order, and good government of such territory Provided that all
such laws shall be laid before both Houses of Parhament withm 7 days
after the issue of the proclamation or, if Parliament be not then sitting,
within 7 days after the beginning of the next session, and shall be effectual
unless and until both Houses of Parliament shall by resolutions passed
in the same session request the Governor-General in Council to repeal the
same, 1n which case they shall be repealed by proclamation.

2 The Prime Minister shall be charged with the administration of any
territory thus transferred, and he shall be advised in the general conduct -
of such administration by a Commission consisting of not fewer than three
members with & secretary, to be appointed by the Governor-General in
Council, who shall take the instructions of the Prime Mimster in conducting
all correspondence relating to the territories, and shall also under the like
control have custody of all official papers relating to the territories.

3. The members of the Commission shall be appointed by the Governor-
General in Council, and shall be entitled to hold office fo1 a period of 10
years, but such poriod may be oxtended to successive further terms of 5
years. They shall each be entitled to a fixed annual salary, which shall
not be reduced during the continuance of their term of office, and they
shall not be removed from office except upon addresses from both Houses
of Parliament passed in the same session praying for such removal. They
shail not be qualified to become, or to be, members of either House of
Parliament. One of the members of the Commission shall be appointed by
the Governor-General in Council as vice-chairman thereof. In case of
the absence, illness, or other incapacity of any member of the commission,
the Governor-General in Council may appoint some other fit and proper
person to act during such absence, illness, or other incapacity.

4. It shall be the duty of the members of the Commission to advise the
Prime Mimster upon all matters relating to the general conduct of the admi-
pistration of, or the legislation for, the said territories. The Prime
Minister, or another Minister of State nominated by the Prime Minister

80
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to be his deputy for a fixed period, or, failing such nomination, the vice-
chairman, shall preside at all mectings of the Commission, and mn case of
an equality of vote shall have a casting vote. Two members of the com-
mission shall forin a quorum. In case the Commission shall consist of four
or more mombers, three of them shall form a quorum.

5. Any member of the Commission who dissents from the decision of
a majonity shall be entitled to have the reasons for his dissent recorded in
the minutes of the Commisson,

-

N

6. 'The members of the Commission shall have access to all official
papers concerming the territories, and they may dehberate on any matter
relating thereto and tender their advice thereon to the Prime Minster.

7. Before coming to a  decision on any matter relating either to the
adnnnistration, other than routine, of the teirtores or to legislation there-
for. the Prime Minwter shall cause the papers relating to such matter to be
depostted with the soeretary to the Commission, and shall convene a meet-

ing of the Comnussion for the purpose of obtaimng its opinion on such
matter

LY
8. Wheroe 1t appears to the Prime Minister that the despatch of any com-
munication or the making of any order 1s urgently reguired. the commu-
neation may be sent o1 order made, although 1 has not been submitted
toa meeting of the Comnussion or deposited tor the perusa! of the members
thercof. In any such case the P’ime Mimster shall record the reason for

sending the communication or making the order and give notice thercof to
every member.

9 Tt the Prine Mimuster does not accept s recommendation of the Com-
mission or proposes to take some action contrary to their advioe, he shall
state his views to the Comnussion, who shall be at liberty to place on record
the reasons in support of their recommendation or advice This record shall
be laid by the Prime Minister before the Governor-General in Counetd, whose
decision i the matter shall be final.

10. When the recommendations of the ('ommission have not been accep-
ted by the Governor-General n Council, or action not i accordance with thewr
advice has heen taken by the Governor-General in Counci, the Prime Minister,
if thereto requested by the Commussion, shall lay the record of their dissent
from the decision or action taken and of the reasons therefor bhefore both
Houses of Parliament, unless in any case the Governor-General in Council
shall transmit to the Commission a minute recording his opinion that the pub-

lication of such record and reasons would be gravely detrimental to the public
interest.

11. The Governor-General in Council shall appoint a Resident Commus-
sioner for each territory, who shall, in addition to such other duties as shall
be imposed on him, prepare the annual estimates of revenue and expenditure
for sych territory, and forward the same to the secrotary to the Commission
for tho consideration of the Commission and of the Prime Minister. A pro-

,clamation shall be issued by the Governor-General in Council, giving to the
provisions for revenue and expenditure made in the estimates as finally
approved by the Governor-General in Council the fores of law.
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12. There shall be paid into tho Treasury of the Union all duties of cus-
toms levied on dutiable articles imported into and consumed in the territories,
and there shall be paid out of the Treasury annually“owards the cost of ad-
ministration of each territory a sum 1n respect of such duties which shall bear
to the total customs rovenue of the Umon mn respect of each financial year
the same proportion as the average amount of the customs revenue of such
territory for the 3 completed «financwal years last preceding the taking effect
of this Act Dhove to the average amount of the whole customs revenue for all
the Colonies nnd terntories meladed 1w the Umion received durmg the same
period.

13. If the pevenue of any termtory for any financial year shall be wnsufti-
cient to meet the oxpenditure thereof. any amount required to make good the
defierency mav, with the approval of the Governor-General in Couneil, and on
such terms and conditions and 1 such manner as with the hke approval may
be directed or preseribed, he advanced from the funds of any other territory.
In default of any such arrangement, the amount required to make good any
such deficiency shall be advanced by the Government of the Umon  In case
there ~hall be a surplus for any territory, such surplus shall in the first in-
stance he devoted 1o the iepayment of any sums previously advanced by any
other territory o by the Umon Government to make good any deficiency
in the retvenue of such territory.

14. It shall not be law*ul to alienate any land in Basutoland or any land
forming part of the native roserves m the Bochuanaland Protectoiate and
Swazidand from the native tribes mhabiting those territories

15. The sale of intoxicating liquir to natives shall he prombited m the
terutories, and no provision giving facilities for introdueing, obtaming, or
possessing such liquor in any part of the territories less stringent than those
existing at the time of transfer shall be allowed.

16 The custom, where it exists, of ho]dmg pitsos or other recogmsed
forms of native assembly shall be maintained in the territories.

17. No differential duties or imposts on the produce of the territories shall
belevied  The laws of the Union relating to customs and excise shall be made
to a.ppb to the territorios.

" There shall be free intercourse for the inhabitants of the territories
with thu rest of South Africa subject to the laws, including the pass laws,
of the Union.

19. Subject to the provisions of this-schedule, all revenues derived {rom
any territory shall be expended for and on behalf of such territory : Provided
that the Governor-General in Council may make special provision for the ap-
propriation of a portion of such revenue as a contribution towards the cost of
defence and other services performed by the Union for the benefit of the whole
of South Africa, so however, that that contribution shall.not bear a higher pro-
portion to the total cost of such services than that which the amount payable
under paragraph 12 of this schedule from the Treasury of the Union towards
the gost of the administration of the territory bears to the total customs re-
venue of the Union on the average of the 3 years immediately preceding the
year for which the contribution is made.

20. The King may disallow any law made by the Governor-Gengral in
Counvil by proclamation for any territory within one year from the date of the
Eeoalamatwn, and such disallowance on being made-known by the Governor-

neral by proclamation shall annul the law ﬁ'vom the day when the dis-
allowance is so made known.
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21. The members of the Commission shall be entitled to such pensions
or superannuation allowances as the Governor-General in Council shall
by proclamation provide, and the salaries and pensions of such members and
alt othér expenses of the Commission shall be borne by the territories in the
proportion of their respeotive revenues.

22. The rights as existing at the date of transfer of officers of the public
service employed in any territory shall remain in force.

23. Where any appeal may by law be made to the King in Council from
any court of the territories, such appeal, shall, subject to the provisions of
this Act, be made to the Appellate Division of the Supreme Court of South
AfTica. .

24, The Commission shall prepare an annual report on theé territories
which shall, when approved by the Governor-General in Council, be laid
hefore both Houses of Pailiament

25. All bills to amend or alter the p'xovmons of this schedule shall be
rescrved for the signification of His Majesty’s pleasure.
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PROTECTION OF THE RIGHTS OF WOMEN AND CHILDREN

INTRODUCTION

This pamphlet embodies the provisions countained in various Constitutions,
Chartgrs,”and Declarations of Policy relating to the protection of the rights
of women and children and may be of particular assistance to the women-
members of the Constituent Assembly. Except where otherwize indicated,
these extracts are taken from a publication of the International Labour
Office entitled ‘‘Constitutional Provisions concerning Social and Economie
Policy™, 1944,

THE COVENANT OF THE LEAGUE OF NATIONS
28 June 1919
Article 23

Subject to and in accordance with the provisions of international con~
ventions exist® or hereafter to he agreed upon, the Members of the League:

(a) will endeavour to secure and maintain fair and humane conditions
of labour for men, women, and children, both in their own countries and in all
countries to which their commercial and industrial relations extend, and for
that purpose will establish and maintain the necessary international organisa-
tion ;

* * * * A * *
(¢} will entrust the League with general supervision over the execution
of agreements with regard to traffic in women and children. * * *

THE CONSTITUTION OF THE INTERNATIONAL LABOUR
ORGANISATION

28 June 1919
SectioN TI—GENERAL  PRINCIPLES

Article 42

The High Contracting Parties, recognising that the well-being, physical,
moral and intellegtual, of industrial wage earners is of supreme international
importance, have framed, in order to further this great erd, the permanent
machinery provided for in Section 1, and associated with that of the League
of Nations.

They recognise that differences of climate, habits and customs, of eco-
nomic opportunity and industrial tradition, make strict uniformity in the
conditions of labour difficult of immediate attainment. But, holding as they
do that labour should not be regarded merely as an argicle of commerce, they
think that there are methods and principles for regulating labour conditions
which all industrial communities should endeavour to apply, so far as their
special circumstances will permit.

84
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Among these methods and principles, the following seem to the High Con-
tracting Parties to be of special and urgent importance’:

_ Sizth—The abolition of child labour and the imposition of such limita-
tions on the labour of young persons as shall permit the continuation of their
education and assure their proper physical development.

Seventh.—The principle that men and women should receive equal re-
muneration for work of equal value.

Nenth —Each State should make provision for a squm of inspectiap in
which women should take part, in order to ensure the enforcement of the
laws and regulations for the protection of the employed.

Without claiming that these methods and principles are either complete
or final, the High Contracting Parties are of opinion that they are well fitted
to guide the policy of the League of Nations ; and that, if adopted by the
industrial communities who are Members of the League. and safeguarded in
practice by an adequate system of such inspection, they wxll confer lasting
benefits upor},the wage earners of the world.

CHARTER OF THE UNITED NATIONS

w

26th June 1945

We the peoples of the United ;\‘Zations determined

* * * * * *

to reaffirm faith in fundamental human rights, in the dignity and worth of the
human person, in the equal rights of men and women and of nations large and
small
®

* * * * - *®

Have 1esolved to combine our efforts to accomplish these avms.
* * * * * *

Article 1.—The Purposes of the United Nations are :
* * * * * *

3. To achieve international co-operation 1n solving international problems
of an econemic, social, cultural, or humanitarian character, and in promoting
and encouraging respect for human rights and for fundamental freedoms
for gll without distinction as to race, sex, language or religion. 4

EUROPE

ALBANIA.
Fundamental Statute of the Kingdom of Albania, 1 December 1928,

Parr VI.—Tuae RicHTs oF CITIZENS

208. The primary education of all Albanian subjects s obligatory, and
the State schools are free.
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. AUSTRIA
Constitution, 24 April 1934
(Promulgated by a Proclamation of the Federal Government on.1 May 1934)

CHAPTER IT—GENERAL RIGHTS oF CITIZENS
]6‘ * ¥ »* &* *® »

(2) Except as otherwise provided by statutory provisions, women have
the same rights and duties as men.

BULGARIA
Constitution of the Kingdom of Bulgaria, 16 to 28 April 1879

Drvisiox VII—Pusric EbpvcaTioN

78. Primary education is free and compulsory for all subjects of the
Kingdom of Bulgaria. ~

CZECHOSLOVAKIA
The Constitutional Charter of the Czechoslovak Republic, 29 February 1920

Secriox V—RieHTS, LIBERTIES, AND DUTIES OF THE CITIZENS

Equality
106(1) Privileges due tc sex, birth, or occupation shall not be recognised.

DANZIG
Constitution of the Free City of Danzig, 11 August 1920°
Parr II—FuxpaMENTAL RieHTS AND DUuTies
11 ndiv;idwzls
72. All citizens of the Free City!hall.be equal before the law. No legis-
lation which provides for exceptions shall be admissible.

Persons of both sexes shall have the same civil rights and duties.

There shall be no legal privileges or disqualifications due {o birth, position,
or creed. ‘

79. Marriage as the foundation of family life shall be placed uader the
special protection of the State. It shall be based on the principle of equal
rights for both sexes.

Large families shall have a claim to compensatory support.
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S Motherhood shall have a claim to the protection and support of the
tate.

80. The education of children to physical, intellectual, and social effi-
cienoy is the highest duty and natural right of parents.

The State shall supervise the execution of these duties.

81. The Law shall extend similar conditions of physical, intellectual,
and social development to illegitimate children as for children born in wedlock.

82. Young persons shall be protected against exploitation and also against
moral, intellectual, or bodily neglect. Provisions for reformatory education *
can be made only by law.

HI—PuBLIC SERVANTS

90. All citizens of either sex shall be ehglble for public a.ppomtments in
accordance with their qualifications and previous work. *

IV—EDUCATION AND SCHOOLS

102. Education shall be compulsory for all. It shall be afforded
primarily by the primary school, at which eight yvears of attendance at least
shall be required, and also by the continuation of technical schools for young
persons of both sexes up to the end of their eighteenth vear. The maintenance
of the State schools is the affair of the State ; it may associate the municipalities
in these duties.

Instruction and material required for education in the primary and con-
tinuation schools shall be free of charge.

ESTHONIA
Constitution of 15 June 1920
II.—FuxpamenTaL Rignts oF EstHONIAN CITIZENS

6. All Esthonian citizens are equal in the eyes of law. There cannot be
any pubhc privileges or prejudices derived from birth, religion, sex, rank,
or nationality In Esthonia there are no legal class divisions or titles.

12. Science, art, and the teaching of the same are free in Esthonia. Edu-
cation is compulsory fdr children arrived at the school age, and is gratuitous
in elementary schools. The minority nationglities are guaranteed education
in their mother tongue Education is carried out under the control of
Government.

%* . ® * %* * * *

.

FINLAND -

Constitution. of Finland, 17 July 1919
Trre VIIT -EpvcaTtiox

. 80. The principles of organisation of primary instruction and in respect
to the obligations of the State and municipalities to support primary schools,
as well as on the subject of compulsory education, shall be determined by law |

Instruction in the primgry schools shall be free to all.
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GERMANY
Constitution of the German  Reich of 11 August 1919
Chapter I[ Fundamental Rights and Duties of Germans,

Secriox I.—THE 1NpIVIDUTAL

109. All Germans are equal before the law.

 Men and women have in principle the same civil rights and duties.
Privileges or ciscriminations in public law based upon birth or rank are
abolished ...

Secrion [I—-CovvrNiTY LIFE

119. Marriage, as the foundation of family life and of the preservation
and increase of the nation, stands under tHe special protection of the Consti-
tution. It shall rest upon the equality of mghts of both sexes.

It shall be the duty of the State (Staat) and of the municipalities to
maintain, the purity, health, and social welfare of the family. Families of
many children shall have the right to compensatory public assistance

Maternity Il have the right to the provection and public assistance
of the State.

120. The education of thewr children for physical, intellectual, and social
efficiency is the highest duty and natural right of parents, whose activities
shall be supervised by the political community.

121. Tllegitimate children shall be given by law the same opportuni-
-ties for their physical, intellectual, and social development as legitimate
children.

122. Youth shall be protected against exploitation as well as against
moral, spiritual, or physical neglect. The State (Staat) and the municipali-

ties shall make the necessary provisions. 4
Protective mcasures by way of 'compulsion may be instituted only by
suthority of law. .

128. All citizens without discrimination shall be eligible for public offite
in accordance with the laws and, their capdcities and merits.

All exceptional provisions in respect to female officials shall be abolished.

The principles governing official relationships shall be regulated by na-
tional law.

»

SectioN IV.—EpucatioNn axp SCHOOLS

145. Compulsory education shall be universal. For this purpose the
elementary school with at least eight school years, followed by the conti-
nuation school up io the completion of the eighteenth year, shall serve
primarily. Instruetion and school supplies shsll be free in elementary and

continuatior. schools.
&
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GREECE

Constitution of 1 (I14) June 1911

CoxceErNING THE PUBLIc RigHTS oF THE (VREEKS

16. Education, wMich is under thé supreme supervision of the State, is
conducted at the State expense.

Elementary education is obligatory for all, and is given free by the State.

Private persons and corporations are allowed to establish private schools
conducted 1 accordance with the Constitution and the laws of the Realm.

IRELAND
Constitution, 1937
THE Faviny

41. (2) 1° In particular, the State recognises that by her life within the
home, woman gives to the State a support wrthout which the common good
cannot be achieved.

2° The State shall, therefore, endeavour to ensure that mothers shall not
be obliged by economic necessity to engage in labour to the neglect of their
dutes in the home.

Epveariox .

42. (4) The State shall provide for tree primary education and shall
endeavour to supplement and give reasonable aid to private and corporate
educational initiative, and, when the public good requires it, provide other
educational facilities or institutions wish due regard, however, for the rights
of paronts especially in the matter of relhigious and moral formation.

. Directive PRINCIPLES oF Socist. Poricy

45. (2) The State shall, in particular, direct its policy towards securing

(1) That the citizens (all of whom, men and women equall¥, have the
right to an adequate means of livelihood) may through their
occupations find the means of making reasonable provision for
their domestic needs ;

(4) 1° The State pledges itself to safegnard with especial care the
econbmic interests of the weaker sectivms of the community, and, where
neoessary, to contribute to the support of the infirm, the widow, the orphan;
and the aged.
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2° The State shall endeavour to ensure fhat the strength and health of -
workers, men and women, and the tender age of children shall not be abused
and that citizens shall not be forced by economic necessity to enter avooa-
tions unsuited to their sex, age or strength. -

LITHUANIA
Consthitution of 15 May 1928

11. All Lithuanian citizens, men and women, are equal before the law.
Special privileges may not be accorded to a citizen nor may his rights be re-
duced on account of hus origin, religion or nationality.

. IX.—PusLic EpvucaTioN
82. Primary education is compulsory. The law indicates the time and
procedure for the introduction of compulsory primary. éducation.

Primary education in schools maintained by the State or by autonomous
administrations is free.

XIII —Soc1an  SECURITY

99. The foundation of family Lfe is marriage Equality of nghts ef
both sexes lies at its base.

Family health and social welfare are protected and maintained by special
laws.
Maternity is umder the special protectioni of the State.

POLAND

Conatitution of the Republic of Poland, 17 March 1921
Secrioxn V—QGENERAL DUTIES AXD RIGHTS OF CITIZENS

103. Children without sufficient parental care, neglected with respect
to education, have the right to State care and aid withmn the limits to be
determined by statute.

Parents may not be deprived of authority over their children except by
judicial decision .

Special statutes determine the protection of motherhood.

Childggn under fifteen years of age may not be wage earners ; neither may
women be employed at night, or young labourers be employed in industries
detrimental to their health,

Permanent employment of children and young people of school age for
wage-earning purposes iy forbidden.

118, Within the limits of the elemantsry school, instruction is compulsory
for all citizens of the State. A statue will define the period, limits and manner
of acquiring such education.
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119. Teaching in State and self-Government schools is gratuitous.

The State will ensure to pupils who are exceptionally able but not well- .
to-do, scholarships for their maintenance in secondary and academic schools.

Constitution of the Republic of Poland, 23 April 1935 ’

7. (1) The rights of citizens to exercise an influence on public affairs
shall be measured by the value of the efforts and mernts of which thev have
given proof in the common interest.

I\
) (2) Origin, religion, sex and nationality shall not be reasons for the
limitation of these rights.

PORTUGAL
Political Constitution of the Portuguese Republic, 19 March 1933
Part I—Fundamental Guarantees

SEcTiOoN I—THE PORTUGUESE NATION

3
5. The Portugnese State 1s a unifary and corporative Republic founded
on the cquality of its citizens before the law, the free access of all classes to
the benefits of civilisation, and the participation of all the structural elements
of the nation in its adimnistrative life and the enactment of its laws.

Sole paragraph —Equality before the law includes the right of provision
with public employment in conformity with capability or services rendered
and goes not admit any privilege of birth. titular or other nobility, sex or
position, subject however, where. women are concerned, to differences due to
their nature and the welfare of the family and, in regard to the obligations
and privileges of citizens to differences imposed by varying circumstances or
natural conditions.

SecTion II—THE CiTrzexs

& The following constitute the rights and individual guarantees of
Portuguese citizens :

(7) Freedom of eduoation.

Srerron IX—EbpvcatioN, INSTRUCTION axp NATIONAL CULTURE

43. The State shall officially maintain primary, complimentary, seconda.’y
and high schools, and institutions for advanced education.

1. Elementary, primary instruction is obligatory and may be given at
home, ot in private or State schools.
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. National Labour Slatute, 23 September 1933

Cuarrer ITI—LABOUR

(&) Emplojment of women and chuldren.

31. The employment of women and children outside their home shall be
governed by special provisions in conformity with the requirements of mora-
lity, health, matermity, domestic life, education and social welfare.

RUMANIA

-

Constitution, 20 February 1938

CRAPTER 11— Ricurs or RuMaNiaxs

21. The right to impart instruction is free, subject to the conditions laid
-down by the special laws, and in so far as the exercwse of this rght s not con-
trary to morals, public order or the interests of the State.

Primary education is compulsory. It shall be given free of charge in
the State schools.

* Constitution, 29 March 1923

The civil nghts of women shall be established on the basis of complete
-equality of the sexes, . '

SPAIN
Labour Chgrter, 9 March 1938

CEAPTER II—REecuraTiON OF EMPLOYMENT

1. Hours of work ; prohibition of night work for women and children , home-
work ; prohibition of employment of married women in workshops and
‘factories.—The State shall assume responsibility for constant and eflicatious
action for the protection of the worker, his life and his labour [t shall
place suitable restrictions tpon hours of work, in order that the working
day shall not be excessive, and shall safeguard labour by affording 1t every
possible guarantee of a protective and humanitarian character. In parti-
cular, it shall prohibit night work for women and children, regulate home-
work and set married women free from the ties of the workshop and
factery.

CHAPTER X—Social. WELFARE AND INSURANCE

2. Social insurance.—The various branches of social insurance, namely
insurance against old age, invalidity, maternity, industrial -accidents, occu-
pational diseases, tuberculosis and unemployment, shall be developed with
-a view to the organisation of a complete system of insurance. In the first
place measures shall be taken to ensure the provision of adequate super-
-annuation allowances {or aged workers. ‘
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CHAPTER XIT—PRrivaTE - PROPERTY

»

3. The family heritage cxempt from aftachment.—The State recognises the
family as the natural nucleus and foundation df society andl at the same time,
as a moral institution endowed with inalienable rights superior to any positive
law. As a further gnarantee of its maintenance and contmuity the family
heritage shall be exenipt from attachment.

Constitution of the Spanish Republic, § Decender 1931
Part 111

CuHArTER T—RIGHTS AND DUTIES OF SPaxiarDS. INDIVIDUAL AND
Porimicsl. (GUARANTEES

25. No juricheal privilege may be based upon birth, relationship, sex
gocial class, wealtl, political ideals or religious helief

40 All Spamards, without distinetion of sex, are admissible to public
posts and offices aceording to their merit and capacity, except for such dis-
abilities as the law may specify.

Cuarter 1I—Faminy, Ecoxoyie (oxpiTions axp CULTURE

43 The fanily is under the special protection of the State. Matrimony
is based on equality of rights for both sexes, and may be dissolved by mutual
consent or upon the petition of either of the spouses, with allegation. in such
case, of just cause.

Parents are obliged to support, assist, educate and instruct their children.
The State shall supervise the performance of these duties and pledges itself to
‘aid m thewr execution.

Parents have the same obligations towards children born out of wedlock
as to those born in the married state. The civil laws shall regulate the investi-
gation of paternity.

No declaration shall be entered in official records or in any rgister what-

soever as to the Jegitimacy or illegitimacy of"births or the civil status of the
parents.

The State shall aid the infirm and aged and give protection to maternity

and infancy, adopting the ‘‘Declaration of Geneva” or the charter of the
rights of children.?

! The text of this Declaration prepared by the Save the Chuldren International Unjon js
ag followns :—- ©

1. The CHILD must be given the moans needed for its normal developinent, both
materinlly and sparitually,

2, The CHILD that is hungry must be fed ; the child that is sjok must be nursed ; the
child that 1 backward must be helped , the erring child must be reclaymed ; and
the orphan and the weaif must be aheltemd and succoured.

3. The CHILD must be first to recejve relief in times of dystress,

4. The CHILD must be put in a position to earn a hvehhood and muat be proteoted
against every form of exploitation.

5. The CHILD must be brought up in the consgiousness that its talents are tobe used.
mn the service of ita fellow men,
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46. Work, 1 1ts, various forms, is a social obligation and shall enjoy the
protection of the laws. '

The Republic shall assure to every worker the conditions necessary for a
fitting existence. Its social Mislation shall regulate : cases of insurance ~ for
illness, accident, unemployvment, old age, invahdity and death , the labour of
women and young persons, and especially the protection of maternity ; the
working day and the minimum and family salary rate ; annual holidays with
pay ; conditions of Spanish workers abroad ; co-operative institutions; the
economic and legal realtionship of factors entering mto production ; the parti-
cipation of workers in the direction, admumustration and benetits of enfgrprises;
and everyvthing connected with the protection of workers

48, * v 3% £ *

Primary wstruction shall be gratuitous and oblhgatory.

* W ¥ . £

A

L "

CATALONIA (ProvINCE OF Spaay)
Domestic Statwle of the Generalitat. 20 May 1933

PART 1I.—S0OCIAL PRINCIPLES

5. The family 15 under the guardianship of the Generalitut.

Matrimony is based on the equality of rights of the spouses,

The civil laws shall determine the rights and duties of children  They
will also lay*down rules for the investigation of patermty and the equahty of
children born 1 and out of wedlock. .

11. Primary education will be obligatory, free and Catalan in language
and spirit. * ¥ * *

J4. Social assistance is a duty of the Generalitat. The Weneralitat will
provide for assistance in cases of mafernity, infancy, old age, infirmity and
invalidity in collaboration with the social insurance system, with the object
of providing workers with means to mect the contingencies to which life is
subject. :

SWITZERLAND

Constitution of the Swiss Confederation. 29 May 1874, as Modified up to June
1931

CHAPTER 1.——GEXERAL PROVISIONS

27, ... The Cantons shall make provision for elementary education,
which must be adequate, and be exclusively under the control of the civil
authorities. It is compulsory and, in the public schools, free.
x® % * . »

. The Confederation will take the necessary measures against Cantons which
fail to fulfil these obligations.

27a. Subvention shall be granted to the Cantons to aid them in carrying
out their obligations in respect of elementary education.

Effect will be given to this provision by legislation.

The organisation, direction and supervision of elementary schools remain
within the competence of the Cantons, subject to the provisions of artiole 27
of the Federal Constitution. :

*
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34. The Confederation has the right to make uniform regulations con-
cerning child labour in factories, the hours of work of adults therein, and the
protection of workers in unhealthy and dangerous industries. *

54. The right to marry 1s placed under the protection of the Confederation.

No impediment to marffage may be based upon grounds of rehgious
belief, the poverty of either party, their conduct or any uther <onsulemt10xls
whatever of a police nature
* * A * # *

Children born before marnage arve legitimsed by the subsequent mar—
riage of their parents.

TURKEY
Constitution of the Turkish Repubive 20 4y.r1l 1921
SEcT10N V —PrBLiec Law ot 1HE TURKS

57. Primary education is obbgatory for all Turks and shall be ﬂutm-
tous m the Government schools

UNION OF SOVIET SOCIALIST REPUBLICS

Constitution  (Fundamental Law) of the Union of Sovit Socusd  Republics
5 December 1936

CHAPTER X.—IFuNpaMENTAL Riaurs axb Duties oF CITIZENS

121. The Citizens of the USS.R. have the right to education .

This right is ensured by universal, compulsory clementary educatjon ;
by education, including higher cducation, being free of charge; * *

122. Women in the U. 8. 8§ R. are accorded equal rights with men in all
spheres of economic, State, cullural, social and pobtical life.

The possibility of exercising these rights is ensured to women by grant-
ing them an equal right with men to work, payment for work, rest and leisure,
social insurance and education, and by State protection of the interests of
mother and child, pre-maternity and maternity leave with full pay, and the
provision of a wide network of maternity homes, nurseries and kindergartens.

YUGOSLAVIA

~

Constitution of the Kingdom of Yugoslavia, 3 September 1931

Cuarrer II. —Ewﬁnmmy RicrTs AND DUTIES oF CITIZENS
16. In addition to State public schools private schools may also be
allowed within the limits of the law.
Elementary eduoation is compuisory. Iu. the Stgte primary schools it
is free.
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All schools niust impart & moral education and develop the civie cuns-
cience in the spirit of national unity and religious tolerance.

\ll educational institutions are placed under State control.

CHAPTER Il1L.—RociaL aNp Ecoxomic Provisioxs
21. Martriage, the family and children are® under the protection of the
St&te:‘ ’
: AMERICA .

UNITED STATES OF AMERICA

Clonstitution of the United Statcs, 1789

Amendment XIX

(Woman Suffrage)

Section L.' The might ot citizens of the United States to vote shall not
be denied or abridged by the United States or Ly any State on account  of
Sex. -

o Section 2. (‘ongress shall have power to enforce this article hy appro-
priate legislation.
CHILD LABOUR AMENDMENT*

. {Not in Force)

Section 1. The Congress shah have power to hmit, regulate, and pro-
hibit the labour of persons under 18 years of age.

Section 2. The power ot the several States 1s ummpaircd by this article
except that the operation of State Jaws shall bo suspended to the extent neces-
sary to give effect to legidlation enacted by the Congress.

It has not been found practicable to include m this pamphlet all the
relevant provisions of the constitutions of the various States of the United
States of America, particularly those on the subject of education. It
should therefore, be borne in mind that mm addition to the provisions re-
preduced in the pamphlet there may be other mportant provisions m at
least some of the State constitutions bearing on the topics dealt with in the
pamphlet

ARIZON A .

Constitution of 1912

XVIII. 2. No_child under the age of fourteon ycars shall be employed
in any gainful occupation at any time during the bours in which the publc
schools of the district in which the child resides are in session ; nor shall any
child under sixteen years of age be emplgyed underground in mines,
or in any occupation injurious to health or morals or hazardous to life or
limb, nor in any occupation at night. or for more than eight hours in any day.

© B CALIFORNLA
- Constitution of 1879
XX. 17}. The Legislature may, by appropridte legislation, provide for
the establishment of & minimum wage for women and minors and may pro-

vide for the comfort, health, safety and general welfare of any and all em-
ployees. No provision of this Cohstitution shall be construed as a limitation

*This proposed smen@iment has  boen ratificd by 28 States. Retifioatlon on behalf of
three-fourths of the Btates is required for the coming into foroe of an amendment.
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upon the authority of the Legislature to eonfer upon any commission now or
hereafter created such power and authority as the Legislature may deem
requisite to carry out the provisions of this section.

18. No person shall, on account of sex, be disqualified from entering
upon or pursuing any lawful business, vocation,’or profession.
InaEO
Conastitution of 1860
XHI. 4. The employment of children under the age of fourteen years
in underground mines is prohibited.
LoursiaNa
Constitution of 1921

IV. 7. No law shall be passed fixing the price of manual labour, but
the Legislature, through a commission or otherwise, may establish mini-
mum wages for and regulate the hours and working condutions of women and
girls, excopt those engaged in agricultural pursuits or domestic service.

XVIIL. 5. A mother’s pension ghall be maintained in the State. Its
provisions shall be determined by the Legislature.

7. (1) The Legislature may establish a system of economic security and
social welfare, which may provide for the following :

(¢) system for the aid and welfare of mothers and children, which may
provide :
1. Financial assistance to needy dependent children ;
2. For promoting the health of mothers and children, including the
care and treatment of crippled childrem and children who are
suffering from conditions which lead to crippling ;

3. For the protection and care of homeless, dependent and neglected
children, and children in danger of becoming delinquent.

MonTanNa
\ Constitution of 1889

" XVIIL 3. It shall be unlawful to employ children under the age of six-
teen years of age in underground mines.

NEBRASEKA
Constitution of 1875

XV. 8. Laws may be enacted regulating the hours and conditions of

employment of women and children, and securing to such employoes a pro-
per minimum wage.

New MEexi1co
Constitution of 1912

XVII. 2. The Legislature shall enact laws requiring the proper ven-
tilation of mines, the construction and maintenance of escapement shafts
or slopes, and the adoption and use of appliances necessagy to protect the
health and secure the safety of employees therein. No children under the
age of fourteen years shall bo employed in mines.

XX. 10. The Legislature shall ennct suitable laws for the regulation
of the employment of children.
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. Noare Daxora
N Constitution of 1889

XVII. 209. The labour of children under twelve years of age, shall be
prohibited in mines, factories and workshops in this State.

OKALAHOMA
Constitution of 1907

3. The employment of children, under the age of fifteen years, in any
occupation injurious to health or morals or specially hazardous to life or limb,
i8 hereby prohibited.

4. Boys under the age of sixteen years, and women and girls, shall not
be employed, underground, in the operation of mines ; and, exceptn cases
of emergency, eight hours shall constitute a day's work underground in all
mines of the State.

8. Any provision of a contract, express or implied, made by any per-
son, by which any of the benefits of this Constitution, is sought to be waived,
ghall be null and void.

Utan

Constitution of 1895

XVI. 3. The Legislature shall prohibit :

(1) The employment of women, or of children under the age of fourteen
years, in underground mines.

8. The Legislature may, by appropriate legislation provide for the
establishment of 4 minimum wage for women and mmors and may provide
for the comfort, safety and general welfare of any and all employees. No
provision of this Constitution shall be construed as a hmitation upon the
authority of the Legislature to confer upon any commission now or here-
after created such power and authority as the Legislature may deem requisite
to carry out the provisions of this section.

WYOMING
Constitution of 1889

IX. 3. Nobody under the age of fourteen years and no woman or girl
of any age shall be employed or permitted to be in or about any coal, iron
or other dangerous mines for the purpose of employment therein ; provided,
however, this provision shall not affect the emplayment of a hoy or female
of suitable ago in an office or in the performance of clerical work at such mine
or colliery.

Poerro Rico (TerriToRY OoF U.S.A)
An Act to Provide a Civil Government for Puerto Rico and for Other
Purposes, 2 March 1907
§737. BILL OF RIGHTS AND RESTRICTIONS

The employment of children under the age of fourteen years i every
occupation injurious to health or morals or hazordous to life or limb is hereby

prohibited.
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Vo Istawps (Teemrrory or US.A.)
Organic Act of the Virgin Islanda of the United States, 22 June 1936
1408g. BiLL OF BIGHTS AND RESTRICTIONS

The contracting of polygamous or plural marriages is prohibited.

The employment of children under the age of fourteen years in any
ocoupation injurious to health or morals or hazardous to life or limb is here-
by prohibited.

ARGENTINA
SAN JUAN (PROVINCE OF ARGENTINA)
Constitution of 10 February 1927

31. The right to minimum of economic security is recognised to the
inhabitants of the Province. To this end the law shall establish : the dura-
tion of the working day fixed in relation to the requirements of health and
the state of industrial development and of the development of agriculture
and stock-mising ; the minimum wage fixed in relation to the cost of living ;
a system of insurance against sickness, old age, invalidity, and protection
for maternity, widowhood and destitute children, whlch may provide for
compulsory contributions;  * * *

SANTIAGO DEL ESTERO (PROVINCE OF ABGENTINA)

Constitution of 2 June 1939

68. It is the duty of the Legislative Power :
(32) To legislate on the rights of the young to health and education.

BOLIVIA
Political Constitution of Bolivia, 30 October 1938

Secrioxy XIV

Social Order
122. The law shall provide regulations for compulsory insurance to
cover sickneas, accidents, involuntary unemployment, disability, old age,
maternity and death, discharge and re-imbursement of employees and workers,
the work of women and minors, the maximum working day, the minimum
salary, the weekly day of rest and holidays, annual vacations and maternity

leave with pay, medical and hygienic attention and other social and
protective benefits for workers.

SecTION XV

The Family

131. Marriage, the family, and maternity are under the protection o#
the law.

132. The law does not rocognise inequalities among children ; all have
the same rights.

133. The laws shall provide for unattachable family estates.
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134¢. The protection of the physieal, mental and moral well-being of
childhood is & primary duty of the State. The Stata shall defend the rights
of children to a home, education, and sufficient assistance in the event they
find themselves in a situation of abandonment, sickmess, or misfortune. The
State shall entrust the fulfilment of the provisions of this article to appropriate
technical organisations.

SzcTioN XVIII

Cultural System

154, Eduoation is the highest function of the State. Public instruetion
shall be organised under a single school system. The obligation of school
sttendance is general from seven to fourteen years. Primary and secondary
instruction of the State is gratuitous.

BRAZIL

Constitution of the United States of Brazil, 10 November 1937, as Amended
to 12 Oclober 1942 by Constitutional Laws 1—8

The National Organisation

 16. The Union shall have the sole jurisdiction to legislate on the fol-
lowing matters :
XXVII. The fundamental rules of defence and protection of public
health and particularly of the health of children.

The Family

124. The family, constituted by indissoluble marriage, is under the
special protection of the State. Large families will be granted compensa-
tion in proportion to their necessities. -

125. The complete education of their offspring is the first duty and the
natural right of parents. The State will not hold itself aloof to this duty,
but will collaborate, either in a principal or secondary manner, in order to
facilitate the execution or to meet the deficiencies and omissions of private
education.

126. To natural children, in order to facilitate their recognition, the
law will grant them equality with legitimate children, extending to the
former the same rights and duties which the parents have to the latter.

127. Childhood and youth must be the object of special care and guar-
antee on the part of the State, which will take all measures to assure them
physical and moral conditions of healthy life and the harmonious develop-
ment of their faculties.

The moral, intellectual or physical abandonment of childhood and youth
indicates a grave fault on the part of those who are responsible for the safe-
guard and education and imposes, on the State, the burden of providing
the pecessary comfort and care of their physical and moral preservation.

Indigent parents have the right to invoke the aid and protection of the
. (ate for the maintensnoce and education of their offspring.
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EbvoatTion AND Covruvrs

129. To the childhood and youth who lack the necessary resources
to obtain an education in private institutions, it is the duty of the Nation,
the States and the municipalities, 40 assure them, by founding public edu-
cational institutions of all grades, the poesibility of receiving an education
adequate to their abilities, aptitudes and vocational tendencies.

L] L] * * [ ]

It is the duty of industrial and economic syndicates, to create, in ite
own particular sphere, apprentice schools for the children of their work-
men or their associates. The law will regulate the fulfilment of this duty,
the power which belongs to the State regarding such schools, as well as
the assistance, facilities and subsidies which the public authorities will grant
them.

130. Primary education is obligatory and free. Those better favoured
are not thereby excluded from the duty of hélping those less favoured ;
thus, on matriculation, each student will be asked to make a moderate month-
1y contribution for the school fund, unless he alleges, or it is evident, that he
is unable to do so.

Tae Ecoxomio OrDER
137. Labour legislation will observe, in addition, the following prin-
ciples : -
(k) Prohibition of work by children less than fourteen years of age;
of night work by children under sixteen and, in industries
detrimental to health, of children under eighteen and women ;

(!) Medical and hygienic assistance to the worker and to the pregnant
mother, assuring to the latter a period of rest before and after
the confinement, without loss of sslary ;

AMAZONAS (STATE OF Brazir)

Conatitution of 2 June 1935

> In the sphere of its competence and in co-operation with the Union and the
municipalities the State shall provide for the social order in accordance with
the principles of justice and the necessities of collective life. With this end
in view, it shall take special care :

(8) To assist the less favoured classes and help families whose sons shall
be matriculated freely in the education and establishments of
the State, books and school material being furnished freely to
those who are recognised to be needy in accordance with con-
ditions determined by law ; .

(c) To protect old age, maternity and infancy in appropriate estab.
lishments and protect the infirm irrespective of their statici:
giving them refuge in & manner which utilises their services
and aptitudes as far as possible.

* ] L * L ]

(f) To control the sale of alcoholic liﬁuors, establishing the necessary
limitations in & form which protects persons of less thar eighteen
years against the vice of drunkenness :
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Rio Grarpx Do 8vi (Starx OF BRagIL)

Constitution af June 1835

110, -Every industrial or agricultural undertaking outaide a centre with
a school and where there are among the workers and their children at least
ten illiterate persons shall be required to give‘them primary instruction free,
the State shall indicate the teacher and furnish the school material.

113. Within the competence ensured to the State by the Federal Con-

stitution legislation shall promote :
* * *

(d) The regime of eight hours for manufacturing, commercial and
mining work, its gradual reduction by means of increases in
the efficiency of the productive processes; minimum wages ;
the restriction of night work ; the limitation of the periods of
work of expecting nursing mothers with compulsory measures
for the protection of their health; rest periods during working
hours for minors between fourteen and eighteen years; the pro-
hibition of work in manufacturing and mining for persons less
than fourteen years of age ;

(f) As a general rule, the installation of nurseries by industrial under-
takings which have women in their semrice. «
118. The State shall promote :
(a) The formation of an individual concern for health from the earliest
ages, through primary and elementary instruction ;
(d) Maternity and child welfare services which may be separate or
attached to existing hospitals ;

116. The State shall maintain compulsory school medical inspection in
establishments for primary mstruction.

Sa0 PavLo (STATE OF BRAZIL)

Constitution of 9 July 1936

79. The State and municipalities shall co-ordinate and ensure the social
services, creating the necessary specialised departments, in order to :
(¢) Protect maternity and infancy ;

(e) Protect youth agamst all exploitation and against physical, moral
and intellectual abandonment ;

(f) Diminish infant mortality and morbidity ;

¢  B0. The State and municipalities shall devote one per cent. of their res-
pective revenues to the protection of maternity and infancy.

84. The State shall organise its own system of education of all grades
respecting the directions laid down by the Union.

Every industrisl or agricultural undertaking outside a centre with schools
whish has fifty workers among whom and whose children there are not less
than ten illiterates shall be required to give them primary instruction free,
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CHILE
Conslitution of the Republic of Chile, 18 September 1925

Cuarree IIT—CONSTITUTIONAL GUARANTERS

10. The Constitution guarantees to all inhabitants of the Republie ;
(7) Freedom of education

Public education is primarily the conoern of the State.

Primary education is obligatory.

L ® *

COLOMBIA
Constitution of the Republic of Colombia, 5 August 1886
Trree IIT.—CiviL R1GHTS AND S0cCIAL GUARANTEES

35. The freedom of education is guaranteed. The State, however, shall
have supreme control and power of inspection of the educational institutions,
whether public or private, in order to ensure the fulfilment of the social pur-
poses of education and the best intellectual, moral, and physical training
of the students.

Primary instruction shall be free in the schools of the State and obligatory
to the extent defined by law.

COSTA RICA

Conststution of the Republic of Costa Rica, 7 December 1871, as Amended to
1942

Trrre 111
SecTioNn IIT.—SoCIAL GUARANTEES

51. The State of Costa Rice has a social function which consists in procur-
ing for all the inhabitants of the country a minimum of well-being correspond-
ing to political hberties which they enjoy; the State will accomplish this
social function by the rationalisation of the production, distmbution and con-
sumption of wealth, by giving to the worker the special protection to which he
has a right, by protecting mothers, children and the old who are unable to
work and by adopting all measures calculated to ensure collective progress
and tranquility.

62. Equal pay, irrespective of sex, shall be due for equal work performed
under indentical conditions.

63. Soocial insurance is declared to be an absolute and inalienable right
of all manual and intellectual workers; it shall be based on the system of
compulsory contributions payable by the State, the employers and the workers
themselves, for the purpose of protecting the weges or salaries of workers
efficaciously against the sucial risks of sickness, mvalidity, maternity, old
age, death, involuntary unemployment and other risks specified by law. The
eost of insurance against industrial accidents shall be defrayed exclusively
by the employers.
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The social insurance funds or resorves shall not be liable to transferenee
and they shall not be utilised for purposes other than those for which they
were oonstituted.

Social insurance shall be administered and directed by an autonomous
institution entitled ‘“The Costa Rxoa.n Social Insurance Fund"’.

] [ ]
Trroe V——Enuornox

67. Primary education is compulsory, free and paid for by the Nation.

It is under the direction of the Executive Power.

s CUBA
Constitulion of the Republic of Cuba, 5 July 1940
TrrLe IV.—FuNDAMENTAL RIGHTS
. SecrioN I.—INDIVIDUAL RIGHTS

20. All Cubans are equal before the law. The Republic recognises neither
personal exemption nor privileges.

All discrimination by reason of sex, race, colour, class, or any other that
detracts from human dignity, is declared unlawful and punishable.

The sanctions incurred by those who violate this precept shall be estab-

lished by law.
TrriLg V.—THE Faminy anp CoLToRE

Szction I.—TeE FAMILY

43. The family, maternity and marriage have the protection of the
Nation.

Marriage shall be valid only when performed by officers with legal capacity
to do so. Judicial matrimony is gratis and shall be maintained by law.

Materimony is the legal basis of the family and shall rest on an absolute
equality of rights for both spouses; its economic regime shall be organised
in accordance with this principle.

A married woman has full civil capacity and does not require permission
or authorisation from ber husband to control her property, freely engage in
commerce or industry, or exercise any profession, trade or art, and to dispose
of the proceeds of her labour.

Marriage can be dissolved by agreement of the spouses or on petition of
ejther of the two for the reasons and in the manner established by law.

The courts shall determine those cases in which for reasons of equity,
» union between persons with legal capacity to marry shall, because of its
stability and exceptional nature, be given the same status as civil marriage,

Living allowanoes for the woman and the children shall enjoy pereference
over every other obligation, and against that preference no plea can be made
of non-attachability of anv vproperty, salary, pension or economic ineome,
regardless of its kind.

Unless the woman has proven means of subsistence or is declared guﬂt
am allowance shall be for-her in proportion to the financial positio:
of the husband and also taking into acoount the needs of msocial life. This
allowance shall be paid and guaranteed by the divorond ‘husband and shall
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opatisue until his ex-sporse again marries, without detziment to the allowance
that will be fixed for each child, which/must'also be guaranteed. - -

Adequate penalties shall be imposed by law on those who, in case of
divorce, of sbparation or for any other reason, seek to escape or elude that
responsibility. ‘

44, Parents are bound to support, aid, train and educate their children
and the latter to respect and aid their parents. The law shall see to the ful-
filment of these duties, by adequate and sanctions.

Children born out of wedlock to a person who at the time of conception
was competent to marry have the same rights and duties as specified in the
preceding paragraph, except as to what the law preseribes with respect to
inheritance. To this end, the same rights shall pertain to those born out of
wadlock to a married person, when such person acknowledges them, or the
relationship is declared by a court decision. Investigation of paternity shall
be regulated by law.

All qualifications as to the nature of the relationship are abolished. No
statement whatever shall be entered, differentiating births, nor as to the
marital status of the parents, in the birth records, nor in any certification,
record of christening or certificate referring to the ralationship.

45. The fiscal regime, insurance and social aid shall be applied in accord
ance with the standards of protection for the family, established in this
Constitution,

Childhood and youth are protected against exploitation and moral and
material abandonment. The Nation, Provinces and. municipalities shall
organise adequate institutions for the purpose.

SectioN II.—CULTURE

48. Primary instruction is obligatory for minors of school age, and it
shall be furnished by the Nation, without prejudice to the co-operation en-
trusted to municipal initiative.

Both this instruction and pre-primary and vocational instruction shall
be gratis when given by the Nation, Province or wunicipality. The neoes-
sary school supplies shall also be gratis.

Lower secondary instruction and all higher instruction furnished by the
Nation or the municipalities shall be gratis, excluding specialised pre-
aniversity and university study.

L] . *® * *

So far as possible, the Republic shall offer scholarships for the enjoyment
of official instruction that is not gratis, to youths who, having shown out-
standing vocation and aptitude, are prevented by insufficient resources from
taking such studies for their own account.

52. Financial provision for all public instruction shall be made in the bud-
gets of the Nation, the Province or the municipality, and it shall be under
the teohnical and administrative direction of the Ministry of Education, except
such teaching aa by its special nature is dependent on other Ministries.

The budget of the Ministry Education shall not be lees than the ordi-
;nry budget of any other Minisiry, except in case of an emergency declared by
aw.
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The monthiy salawry of primary teachers must not in any osse be less
than one-millionth of the total budget of the Nation.

*s+ All positions in the direction and supervision of official primary
instruction shall be filled by technical graduates of the ocorresponding Uni-
:ersity course.

* * *® L *®

Trreg VI—Lasour AND ProPERTY: Skc. I. LaBoumr

66. A maximum day’s work can not exceed eight hours. This maximum
?.n be reduced to six hours daily for those over14 and less than 18 years of age.
* * * * L

Work and apprenticeship of minors of less than 14 years is prohibited.

68. No difference can be established between married and unmarried
women with respect to their work.

Protection for maternity among the working class shall be regulated by
law, which shall extend it to women employees.

A pregnant woman cannot be discharged from her work, nor shall she be
required to effect, in the three months prior to childbirth, labour requiring
considerable physical effort.

During the six weeks immediafely preceding childbirth, and the six that
follow it,ms%\e shall enjoy compulsory rest, with compensation equal to what
she was paid for working, retaining her position and all the rights attached
to it and covered by her labour contract. In the nursing period she shall
be allowed two special rest periods a day, of one-half hour each, to nurse
her child.

DOMINICAN REPUBLIC

Conststution of the Dominican Republwc, 10 January 1942
TirLe II.—Ixprvipval RicHTS

6. The following are declared to be a sacred part of the human perso-
nality :

(4) The freedom of instruction. Primary education shall be subject to
the supervision of the State, and shall be compulsory for minors of school
age, in the form established by law. In the official institutions, as well as in
agricultural schools and schools of manual arts and domestic economy, such
instruction shall he free

ECUADOR
Political Constitution of Ecuador, 23 December 1906

TitLe V.—Or THE NATIONAL (GUARANTEES

16. Education is free, with no restrictions other than those indicated in
the respective laws; the national and municipal ednocational codes shall,
however, be lay and secnlar. Primary education and that of arts and crafts
sre gratuitous ; the former is, moreover, compulsory, but without prejudice
to the right of parents to give their children such education as shall seem good
to them.

s * . . .
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GREENLAND

Dawish Law on the Administration of Greenland, 18 April 1925
" (b) ADMINISTRATIVE ORGANS IN GREBNLAND.

IV.—~CRURCE AND ScHOOL ADMINISTRATION.
Primary Schools

25. It is obligatory for every healthy child who has attained the age
of 7 years, whether his parents are Danish or Greenlandic, to attend school
unless the parents arrange for other adequate education, which must be
subject to school inspection. Obligatory schoel attendance ceases when the
child has attained its 14th year.

Further regulations for school attendance will be lald down by the
Minister after discussion with the Provincial Councils.

4

GUATEMALA

Conatitution of the Republic of Guatemala, 11 December 1879 as Amended to
11 July 1935.

TiTLE II.-——CONSTITUTIONAL (RUARANTEES

18. Primary education is compulsory. Primary education supported by
the Nation is free, and all education given by the State shall be secular.

HAITI

Constitution of the Republic of Hasts, 8 August 1939
Trre II.—Crvir, RigaTts
11. There is freedom of instruction. Such freedom is exercised under
the control and supervision of the State in accordance with law.

Primary instruction, up to and mcluding secondary instruction, is free,

without prejudice to the conditions of admission established by law.
* * * * * *

HONDURAS
Constitution of the Republic of Honduras, 28 March 1936
TrrLE II1.—CoNSTITUTIONAL IMGHTS AND GUARANTEES
CHAPTER III—LiBERTY

60. The freedom of education is guaranteed. Education supported by
public funds shall be secular, and primary education shall also be gratuitous,
compulsory, provided by the municipalities at their own expense and subsi-
dised by the State.

Trroe XII.—EMPLOYMENT AND THE FaMiry -

192. Young persons under the age of sixteen years and women shall not
be employed on unhealthy or dangerous work or on night work in industry..
They shall not be employed in commeroial establishments after 6 p.u.

.
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193. It shall not be lawful to cantlude a contract of employment with
young persons under the age of twelve years ; young persons over the age of
twelve years but under the age of sixteen years shall not be employedfor more
than six hours a day.

MEXICO B
Conatitution of the United States of Mezico, 31st Jan. 1917, as Amended to
5 Nov. 1942,
Trrie I, CHAPTER I.—INDIVIDUAL (GUARANTEES.
s *® ® - L »

IV. ***Primary education shall be compulsory and shall be given free
of charge by the State.
» *

L -
Trrre VI.—OF LaBoUR AND SocIAL WELFARE

123. The Congress of the Union shall enact laws on labour applicable
to skilled and unskilled, workmen, employees, domestic help and artisans,
and in general every labour contract ; which shall be in conformity with the
following principles :
L L * * | J L ]

I1. The maximum limit of night work shall be seven hours. Unhealthy
and dangerous occupations are forbidden to all women and to children under
sixteen years of age. Night work in factories is likewise forbidden to women
and to children under sixteen years of age ; nor shall they be employed in com-
mercial establishments after ten o’clock at mght.

IIl. The maximum limit of a day’s work for children over twelve
and under sixteen years of age shall be sx hours. The work of children
under twelve years of age shall not be made the subject of a contract.

V. Women shall not perform any physical work requiring considerable
physical effort during the three months immediately preceding parturition;
during the month following parturition they shall necessarily enjoy a period
of rest and shall recerve their salaries or wages in full and retain their employ-
ment and the rights they may have acquired under their contracts. During
the period of lactation they shall enjoy two exiraordinary periods of rest of
one-half hour each, in order to nurse their children,

VII. The same remuneration shall be paid for the same work, without
regard to sex or pationality.

NICARAGUA
Constitution of the Republic of Nicaragua, 22 March 1939
Caaprer II.—S00IAL GUARANTEES

71. Marrisge, the family, and maternity, are under the protection and
defence of the State.

78. The State shall uphold the organisation of the family on the legal
basis of marriage. .

79. The State and the munioipalities shall supervise the healtk and social
betterment of the family.
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80. Maternity has s right to the protection of the State.

'81. The. éducation of children is the primary duty and natural right
of the parents, in order that they may obtain the greatest physical, intellec-
tual, and social development.

Parents without economic resources are entitled to solicit the aid of the
State for the education of their children.

82. The Stato shall endeavour to provide special assistance to large
families.

83. The law shall give to illegitimate children the same consideration as

to those who are legitimate for their physical, spiritual, and social develop-
ment.

84. The civil laws shall regulate the investigation of paternity.

85. The law shall provide the organisation and regulation of the family
estate, on the basis that it shall be inalienable, free from attachment, and
exempt from all public burdens.

86. Public education shall be given preferential attention by the State.

87. The educational system is under the technical supervision of the
State.

88. Primary education is compulsory, and where given at the expense
of the State or public corporations it shall be gratuitous and secular.

100. The law shall recognise, with regard to those persons having some
connection with work, whether as labourers or employees, the following :

(8) Regulation of the work of women and children ;
(9) Medical and hygienic assistance to the workers-and to pregnant

women, assuring the latter, without loss of pay, a period of rest before and
after childbirth.

PANAMA

Constitution of the Republic of Panama, 2 January 1941
TiTLE I11.—INDIVIDUAL aND SociaL RicHTS ANXD DuTiEs

52. The law shall determine all matters concerning the civil status of
persons, and their rights and duties, subject to the following rules :

(1) The family shall be under the special protection of the State ;

(2) Marriage is based on the equality of rights for both spouses and may
be dissolved by divorce in accordance with the provisions of law ;

(3) The paternal power is the aggregate of rights and duties which
parents have with relation to their children. Such power shall be defined
by the law, and its exercise shall be regulated on the basis of social interest
and for the benefit of the children ;

(4) Parents have the same duties towards children born out of wedlock
as they have towards those born in wedlock ;
(6) The law shall regulate the investigation of paternity ;

(8) The law shall provide whatever measures are necessary and appro-
priate for the duc protection of maternity and infancy, and for the mara]
intellectual? and physical development of childhood and youth ; ’
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(7) The State shall supervise the social and economic development-of the
family, and may establish the family estate for poor working and rural claases,
the property of which it shall be composed to be determined on the basis that
it shall be inalienable and free from judicial attachment.

56.***Primary education is compulsory ; and public primary, normal,

vocational, and secondary education shall be gratuitous.
* * * ® * %

PARAGUAY
Constitution of the Republic of Paraguay, 10 July 1940
(GENERAL DECLARATION

10. Primary education is compulsory and gratuitous. The Government

shall promote secondary, professional, and university edueation,
* » » * * *

RiouTs, DUTIES AND GUARANTEES

23. The civil rights of women shall be regulated by law, with due consi-
deration for the unity of the family, the equality of man and woman and the
differences in their respective functions in society.

PERU

Constitution of the Republic of Peru, 29 March 1933, as Amended in 1936 and
1939

TitLE I1.—CONSTITUTIONAL (GUARANTEES
CBAPTER ].—NATIONAL AND SOCIAL GUARANTEES

51. Marriage, the family, and maternity are under the protection of the
law.

52. It is a primary duty of the State to protect the physical, mental and
moral health of childhood. The State shall protect the right of the child to
home" life, education, vocational training, and sufficient care when he finds
himself abandoned, ill, or in misfortune. The State shall entrust the ful-
filment of the provisions of this article to adequate technical organisations.

Trroe II1.—EpucaTtioN

72. Primary instruction is obligatory and free.

73. There shall be at least one school in every place where the population
of school age amounts to 30 pupils.

Complete primary instruction shall be given i every provincial and
district capital.

74. Schools functioning in industrial, agricultural or mining centres shall
be maintained by the respective proprietors or undertakings.

EL SALVADOR
Constitution of the Republic of Kl Salvador, 20 January 1939

Trrie IV.—CeapTER 1. RIGHTS AND (GUARANTEES
54. Education is free; primary instruction, is in addition, compul-
sory.".
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The State and the municipalities are bound in a special manner to in-
crease primary education, by providing the necessary sohools for this purpose,
in which such education lhnll be gratuitous,

* L J » » *®

CrAPTER 11.—Tue Fammy AND LABOUR

60. The family, as the fundamental basis of the Nation, must be specially
protected by the State, which shall provide the necessary laws and regulations
for its welfare to promote marriage, and to protect maternity and childhood.

61. The family estate, for the benefit of Salvadoreans, is hereby establish-
ed. A special law shall regulate 1t.

105. The following are duties of the Executive Power.

(10) To protect maternity and mfancy, organising the necessary ins-
titutions for this purpose.

URUGUAY

Constitution of the Oriental Republic of Uruguay, 18 May 1934, as
Modified on 11 Janugry 1937 and 29 November 1942

SectioN II.—RicHTS, DUTIES AND GUARANTEES
CuarTER 1

39. The State shall protect the social development of the family.

40. The care and education of their children, in order that they may
attain their full physical, inteilectual and social capacity, is a duty and a right
of parents.

Persons who have numerous off spring to bring up have a right to compen-
satory help, should they need it.

Requisite measures to ensure the protection of infants and adolescents
against corporal, intellectual or moral abandonment by their parents or guar-
dians, and also against exploitation and abuse, shall be laid down by law.

41. Parents have the same duties towards children born out of wedlock
ag towards those born in wedlock.

Maternity, whatever may be the condition or status of the woman, has
a right to the protection of society, and to its-assistance in case of need.

42, The law shall arrange that child delinquents shall be subjected to
& gpecial regime, in which women shall participate.

53. The law shall recognise as appertaining to anyone who stands in a
relationship of work or service as a worker or employee, the right to moral
and civic independence of conscience; a just remuneration; the limitation
of working hours ; weekly reat ; and physical and moral hygiene.

The work of women, and of young persons under 18 years of age shall
be specially regulated and limited.

61. Elementary education is abligatory. The State shall take the neces-
sary steps to this end.
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VENEZUELA

Oonstitution of the United States of Vemezuela, 20 July 1936
TitTLE I.—THE VENEZUELAN NATION AND ITS ORGANISATION

Seorion JII.—Basis or TR UNION

15. The States agree to reserve to the competence of the Federal
Power :

(9) Legislation regarding public instruction.
Primary elementary instruction is compulsory and that which is given
in official institutions shall be free ;

Trrre I1.—VENEZUELANS AXD THEIR R1GHTS AND DUTIRS
32. The Nation guarantees to Venezuelans :
(15) The freedom of education.

The moral and civic education of the child is obligatory, and shall be
guided of necessity by the national interest and human solidarity. There
shall be at least one school in each locality whose student population is not
less than thirty pupils. ‘

ASIA
AFGHANISTAN

Fundamental Principles of the Government of Afghanistan, 23 October, 1931
(with Addendum of 22 February 1933)

20. Primary education for the children of Afghan subjects is com-
pulsory.

CHINA

Provisional Constitution Adopted at the Fourth General Session of the National
People’s Convention, 12 May 1931
CuarTeEr II. RlgHTS AND DUTIES OF THE PEOPLE

6. All citizens (Kuo-Min) of the Republic of China shall be equal before
the law, irrespective of sex, race, religion or caste.

CuartEr 1V.—ProrLE’s LIvELIHOOD

41. In order to improve the living conditions of labour, the State shall
put into effect various laws for the protection of labour and shall afford spe-
cial protection to child and woman workers in respect to their age and health.

Crarrer V.—EpvucaTioN oF THE CIiTiZENS

48, Both sexes shall have equal opportunity for education.
50. All children of school age shall receive free education. Details shall
be separately provided by law.

51. Those who have not had fres education (in tha’» outh) shall re-
ceive special adult education. Details shall be separately nro' ided by law,
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The Government Draft of the Prop% Constitution, Released 30 April
' 1

CuaPTER VI.—Nationar. EcowoMic Lire

124. In order to improve the worker’s living conditions, increase their
productive ability and relieve unemployment, the State shall enforce labour
protective policies.

CeaPTER VII.—EDUCATION

132. Every citizen of the Republic of China shall have an equal oppor-
tunity to receive education.

134. Children between six and twelve years of age are of school age and
shall receive elementary education free of tuition. Detailed provisions shall
be provided by law.

135. All persons over school age who have not received an elementary
education shall receive supplementary education free of tuition. Detailed
proyisions shall be provided by law.

137. Educational appropnations shall constitute no less than fifteen
per cent. of the total amount of the budget of the Central Government and
no less than tlurty per cent. of the total amount of the Provincial, district
and municipal budgets respectively. Educational endowment funds inde-
pendently set aside 1n accordance with law shall be safeguarded.

Educational expenditures in needy Provinces shall be subsidised by the
Central Treasury.

COMMONWEALTH OF THE PHILIPPINES

CONSTITUTION OF THE PHILIPPINES
Adopted by the Conststutional Conveniion of 8 February 1935 and Ratified by
the Philippine Electorate on 14 May 1935

XII1.—~ GENERAL PROVISIONS

5. All educational institutions shall be under the supervision of and
subject to regulation by the State. The Government shall establish and
maintain a complete and adequate system of public education, and shall
provide at least free public primary instruction, and citizenship training to
adult citizens. * s .

6. The State shall afford protection to labour, especially to working
women and minors, and shall regulate the relations between landowner and
tenant, and between labour and capital in industry and in agriculture, The
State may provide for compulsory arbitration.

SYRIA
Conastitution of the State of Syria, 14 May 1930
Part I.—FUNDAMENTAL PROVISIONS
CHAPTER I1.—RIGHTS OF INDIVIDUALS

21. Primary dMOn shall be compulsory for all Syrians of both sexes,
and shall be given fte¢"f charge in the public schools.
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AUSTRALIA

Commonwealih of Australia Oonstitution Act, Proposed Amendment to the
Constitution, 1 October 1942

60a. (2) Without limiting the generality of the foregoing sub-section,
it is hereby declared that the power of the Parliament shall extend to all
measures which in the declared opinion of the Parliament will tend to achieve
economic security and social justioe, inoluding security of employment and

the provision of useful ocoupation for all the people, and shall include power
to make laws with respect to :

(n) Child welfare.

AFRICA

EGYPT
Constitution of 19 April 1923 and 22 October 1930
Part II.—RigHTS A¥D DUTIES OF EGYPTIANS

19. Elementary education is compulsory for young Egyptians of both
sexes. It is given free of charge in the public maktabs.
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Skcriox 11

Social and Economic Rights

Ariicle X X1C.—The nation guarantees to the family conditions mecessary
for its free development. It equally protects all mothers, all children by legis
lation and appropriate social institutions. It guarantees to women the exercise
of her functions as a citizen and a worker in conditions that permit her to
fulfil her role of mother and her social mission.

Article XX V.—The widest possible culvure must be offered to all without
other limitation than aptitudes of each one. Every child has the right to.
instruction and education in the respect of liberty. Organisation of publio
education at every stage is the duty of the State This education must be
free and mude accessible to all by material aid to those who without it would
not he able to pursue their studres

Article XX VII -~The duration and conditions of work must in no way
affect health, dignity or the family life of the worker. Adolescents must not
be constrained to work that hampers their physical, ntellectual or moral
development. They have the right to organize professionally

Article XXVIII —Men and women have the right to just remuneration
according to the qualitv and quantity of their work, in any case, to resources
necessary for hving wortluly, hoth they and their families.

Article XXXVIII --No one must be placed mn a position of economic,
social or political inferiority contrary to his dignity or be allowed to be ex-
ploited by reason of sex, age, colour, nationality, religion, opinions or racial
or other origins.

NEHRU REPORT (ALL PARTIES CONFLRENCE, 1928)

Fundamental Rights

(v) All citizens in the Commonwealth of India have the right to free
elementary education without any distinction of caste or creed in the matter
of admission into any educational institutions, maintained or aided by the
State, and such right shall be enforceable as soon as due arrangements all
have been made by the competent authority.

Provided that adequate provision shall be made by the State for imparting
public instruction in primary schools to the children of members of mingrities
of considerable strength in the population through the medium of their own
language and in such script as is 1n vogue among them.

Explanation.—This provivion will not prevent the State from making the
teaching of the language of the Commonwealth obligatory in the said schools.

(xvii) Parliament shall make suitable laws for the maintenance of health
and fitness for work of all citizens, securing of a living wage for every worker,
the protection of motherhood, welfare of children, and the economic conse-*
quences of old age, infirmity and unemployment and Parliament shall also
make laws to ensure fair rent and fixity and permanence of tenure to agri-
oultural tenants.

(xix) Men and women shall bave equal rights as citizens,
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DECLARATION OF FUNDAMENTAL RIGHTS ADOPTED BY THE
' INDIAN NATIONAL CONGRESS, 1933

Fundamenial Rights and Duties

(1) (i) All oitizens are equal before the law irrespective of religion, caste,
oreed or sex.

(v) No disability attaches to any citizen, by reason of his or her religion,
caste, creed, or sex, in regard to public employment, office of power or honour,
and in the exercise of any trade or calling.

{xi) The State shall provide for free and compulsory primary education,

-

Labour

(4) Protection of v omen workers, and especially, adequate provision for
leave during maternity period. .

() Children of school-going age shall not be employed in mmes and
factories.

CONSTITUTIONAL PROPOSALS OF THE SAPRU COMMITTEE, 1945

Para. 204.** In the case of women, we are anxious that, while they
may be at liberty to contest with men in general electorates, a minimum of
representation should be guaranteed to them. TIn matters of social and moral
development particularly with reference to public health, education, child
welfare, and the welfare of their sex, educated women in India can play a
great part and the presence of their representatives in the legislature is, in
our opinion, absolutely essential.
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