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Preface

Annowd Brecur's book 15 the first of 2 new Monograph Series pub-
lished by the Oxford University Press for the Institute of World Affawrs.
While the ‘Studies’ of the Institute, of which three volumes have so far
appeared, are to lay the general results of 1ts research work before a
wider public, the ‘Monograph Series’ will address itself, 1n the first
1nstance, to the scientific and practical experts i the respective fields.
At the same time, the present study should demonstrate that full com-
mand of the technical details of any subject 1s quite compatible with a
form of presentation accessible to the layman.

Federalism and Regronalism tn Germany issues from a Research
Project on Germany's Posiion i European Postwar Reconstruction.
This Project was onigwnally started under the Graduate Faculty of
Political and Social Science of the New School for Social Research,
with the generous suppart of the Rochefeller Foundation, Like all
research projects on 1nternational problems formerly conducted by the
Graduate Faculty, 1t was later tahen over by the new research umit of
the New School, the Institute of World Affaws,

Some earlier results of the Project were published in Ernst Fraenhel's
Military Occupation and the Rule of Law. The present study embodies
findings of the Constitutional and Adminsstrative Section of the
Project, of which Dr. Brecht was the directing principal for two years.
Two additonal volumes, due to appear early 1n 1946, are to contan
further results of the Project.

As 15 the case wath all its publications, the Institute of World Affairs
does not identify itself with the views that are expressed in this book.
But the scientific level of hus mvestigation and hus background of prac-
tical experience should enutle Dr. Brecht to the attention of all who
are mterested 1n a solution of one of the most difficult and most con-
troversial 1ssues of the day.

Anoren Lowe
Executive Director

of Research
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Introduction

Pournicar and scholarly literature, not only of Germany but also of
the United States and other countries, has dealt extensively with fed-
eralism and regionalism in nineteenth-century Germany, But the
development in the twentieth century has received no comprehensive
treatment in Anglo-American publications, and administrative aspects
of the subject have been neglected even in regard to the earlier
periods. Nor does the widely scattered German fiterature meet de-
mands for coherent information, for it is specialized or dated or both.

Two factors have made it advisable at this time to fill the gap, that
is, to analyze the problems of German federalism and regionalism in
their more recent aspects (roughly speaking, from 1900 to 1945) and
to include administrative questions, First, 2 new solution for Ger-
many’s inner structure must be found. Federalism was to totalitarian
ideas, by definition, not a problem but an obstacle to be removed by
dictatorial will. In fact, state independence was completely eliminated
by the National Socialist regime, Yet the problem of federalism is
not a dead issue in Germany. It has only been dormant, and it will
certainly reappear. Not Germany alone but the entire world s con-
cerned in its solution.

There is, however, another reason for going into this subject now.
Only to a certain extent was the wrestling with federal and regional
problems in Germany after the First World War caused by condi-
tions that were specifically German, Many forces that pressed toward
a reform were of a more general nature, common to all federal coun-
tries, and not even to federal governments alone. German democracy
soon came to grips with them because Germany's national adminis-
tration, after the 1918 collapse, expanded earlier than did that of
other countries. Problems of centralization and decentralization, of
duplication of authority in the field, of regional co-ordination and of
administrative delegation of powers developed apace, and required
answers. American interest in all matters of federalism, and the
increased emphasis that is now being placed on administrative aspects

[xi]



INTRODUCTION

of federalism, caused Professor William Anderson, chairman of the
Committee on Public Administration of the Social Science Research
Council, to suggest that the author—who headed the Committee’s
special committee on comparative administration—take up the topic
not alone for the benefit of historians, students of foreign governments,
and Germany's postwar reformers, but also with a view to American
administrators. The points of interest to them begin where the cus-
tomary treatment leaves off,

The distribution of the ample material over the five parts of this
study and its appendices is self-explanatory. Only two or three remarks
may be appropriate here as a guide to the understanding of the whole,

Preparatory work for a democratic reform of the German federal
system was undertaken at the end of the nineteen-twenties by an offi-
cial governmental Reform Committee composed of members dele-
gated by the federal cabinet and by the state cabinets. The plan as
worked out by them, published here for the first time in English
(Part 11T and Appendix G), rested on a profound analysis of all
questions involved. It had all the advantages of great flexibility;
although shaped to allow centralized administration to be continued
where necessary, it could be used—and was most definitely meant
to be used—to implement the opposite tendency, that is, to serve as
an instrument of decentralization. In regard to many administrative
problems of federalism the committee did remarkable pioneer work.
The methods it applied and the results it reached are of general in-
terest. They are here presented as first-hand material.

The German federal problem is inextricably interwoven with the
question of the division of Prussia. Division was proposed by the
Reform Committee, with a five-sixths majority. It was again proposed
in a draft bill presented by the dying Prussian democratic government
to Chancellor von Schleicher, in January 1933, as an amendment to
the Weimar Constitution (Part V and Appendix H, also published
for the first time in English). Division is once more recommended
here (Chapter XVI). Elimination of Prussia as a single unit is indeed
so compellingly required by the evidence that in its ultimate effect
the book has become, as the subtitle indicates, in good part an essay
on the division of Prussia, But the interest the reader may take in this
question should not distract attention from the fact that it is only
one of many problems discussed.

At the moment of writing, it is not yet clear whether Germany will
finally remain one country, or be divided into several independent
units, not federally united. It is beyond the purpose of this study—
which is fundamentally a historical account, although one dealing
with a very recent period and including programs and plans made

[xii ]



INTRODUCTION

duning that period—to engage mn the controversy on the partiton of
Germany. Indirectly, however, the beok may contribute to a calm
consideration of this 1ssue too. A good many ponts emphasized here
would retain their sigmficance 1n the event of partition. Moreover,
the recent history of one of the greatest German problems—and one
that had so much to do with the collapse of German democracy—
would certainly not lose its interest to hustorians and students of gov-
ernment 1f 1t should prove to be the hustory of finis Germaniae.

American officers and men 1n the Civil Affairs Trang Schools at
Yale and Harvard Universities, and 1n the Army Speciaized Tramn-
ing Programs at City College, New York, and at Bard and Haver-
ford Colleges, have made me feel the need for a book of this kind and
have sumulated 1ts growth by their questions and discussions,

Dr. Josef Berolzheimer, formerly of the Institute of World Affairs
and now at the Census Bureau 1n Washington, assisted me 1n the
compulation of statistical data that underlie Chapter V, on the regional
distribution of pohtical opinions.

Dr. Ernest Hamburger, of the Institute of World Affairs, collected
part of the data used 1n Chapter XV, dealing with the Hitler period,
and most of those incorporated 1n Appendix B (Germany's Political
Subdivisions, 1815-1945). He also prepared Appendix E, on inde-
pendence movements 1 Prussian provinces.

Miss Hedwig Wachenheim, associated with the Instutute of World
Affairs, was helpful in cheching on the most recent German decrees
(1943-44), menuoned 1 Chapter XV and Appendix B.

Professors Willlam Anderson, Adolph Lowe, and Hans Simons
read the manuscript 1 1ts earlier stages in whole or m part, and made
valuable suggestions, for which T am most grateful to them.

Miss Maude Huttman, formerly Professor of Modern European
History at Barnard College, and Miss Elizabeth Todd, of the Institute
of World Affaurs, have been 1ndispensable 1n their conscientious crii-
asm and review of my use of the English language.

I finally wish to express my thanks to the Commuttee on Public
Administration of the Social Science Research Council for its interest
1, and contribution to, my study of the comparative aspects of the
topic.

ArnoLp Brechr
New York,

May 4, 1945
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Note on Terminology and Literature

Tue German term Land, used in the Weimar Copstitution to desig-
nate the former states, has been translated as state,” because ‘territory’
has American connotations that would be completely misleading in
reference to Germany. It must be kept in mind, however, that one of
the reasons why Staaz was changed to Laad in 1919 was to exclude
theoretical inferences that might be drawn from the older term re-
garding the character of the constituent units. In view of the fact
that Hitler stripped the Lander of all their autonomous rights, trans-
lation as ‘state’ has become even more objectionable than before, But
there is no better English term available, and Stae¢ remained in
official use in Germany in many compounds, as in Staatsministerium,
Staatsrat, Staatsbank, Staatstheater, Staatsanzeiger, Staatshandbuch.
Region’ and ‘regional’ have generally been used here to designate
the larger type of units intermediate between local and central ad-
ministration, especially units larger than 1 single Prussian govern-
mental district—for example, the Prussian provinces, the areas covered
by the federal ‘Landesfinanzimter, ‘Landesarbeitsamter” and the like,
the National Socialist party ‘Gaue,’ and the economic and defense
units of the Hitler regime—although the German term for some of
these intermediate units is Bezirk (district). It should be noted that
the regional units in Germany, having an average of about three
million inhabitants, were not so large as some of the regions estab-
lished by the federal administration in the United States.
‘Decentralization’ has been used in the wider sense of the term,
to signify not only the performance of regional and local functions
by autonomous units (states, municipalities, etc.), but also adminis-
trative decentralization, sometimes referred to as ‘deconcentration,’
that is, the authorization of dependent agencies to make decisions of
a regional or local character. It is only in this wider sense that some
of the sections in Part IV come under its title ‘Decentralization.’ It
will be noted that the device of ‘delegated administration’ (dealt with

[xiv]



NOTE ON TERMINOLOGY AND LITERATURE

mn Part V) 1s a form of decentralization intermediate between the
stricter and the wider sense.

The term ‘federal,’ too, 15 applied n 1ts wider rather than its nar-
rower sense. In this wider meaming the structure of a country 1
called ‘federal’ as long as the constituent umits enjoy nights that can-
not be abrogated by simple legislation, especally if these nghts in-
clude some substantial share 1n the legislative power of the country.
See the remarhs at the end of Chapter I and 1n the second section
of Chapter XVI,

As to the translaton of German adnumstrative texts—especially of
the proposals made by the governmental Reform Commuttee of 1g28-
30 (Appendix G)—a literal translanon would often have been in-
comprehensible to Americans. The only feasible procedure. therefore,
was to present the content as 1t might have been expressed 1n English,
on the basis of American administrative usage. Frequently this meant
description rather than translation; but tt 1s believed that a high
degree of accuracy has been reached in this way.

Famihar names of German states and Prussian provinces have been
given m the Englsh manner (except 1n formal Lsts); others, not so
commonly referred to in English, have been left in thewr German
forms. As to cities, only a few, ke Cologne, Frankfort, Mumch,
Hanover, and Brunswick, have been spelled according to Englsh
usage,* There 15 no definite rule 1n this matter that could satisfy every
taste, and I am aware that my own usage 1s only tenuously logical.

For answers to questions about German government and admims-
tration that are not expressly deale with 1n this study the reader may
turn to the large Anglo-American literature on German tnstitutions,
such as the works on imperial Germany by F. J. Goodnow and A. L,
Lowell, and the publications on the later periods by F. F. Blachly
and M E. Oatman, by H. Finer, E Fraenhel, C. J. Friedrich, F. A.
Hermens, H. Kraus, K. Loewenstein, F. M. Marx, F. Neumann, S.
Neumann, J. K. Pollock, L Rogers, F. L. Schuman, R. H. Wells,
0. Weigert, and others—and, of course, the leading textbooks on
compatative government.

For the prefederal orgamization of Germany, James Bryce’s Holy
Roman Empire, which leads up to the Bismarchian Reich, may be
consulted; for the general history of the republican period, G. N.
Shuster’s review m his and A Bergstraesser’s short hustory of Ger-
many; for the end of the German Republic, my Prelude to Stlence;
and for the economuc aspects of modern German hustory, the studies

1The Anglo Amenican spelling of Coblens 15 widely used also in Germany The
official German spelling—here used 1n maps only—1s Koblenz,

[xv]



NOTE ON TERMINOLOGY AND LITERATURE

by W. Brook and G. Stolper. C. B. Hoover's Germany Enters the
Third Reich (1933) has remained historically interesting as the report
of an American scholar who witnessed the 19323 crisis from inside
Germany.

The theoretical German controversies, not a subject of this study,
on the nature of state rights and sovereignty have been impeccably
presented in English in R. E. Emerson’s monograph on State and
Sovereignty in Modern Germany (1928). The entire history of the
theory of federalism in Germany, from mediaeval to recent times, is
extensively recorded in Sobei Mogi’s two-volume work on The Prob-
lem of Federalism (1933)—useful as a guide 7o rather than through
the literature.

The immense literature that has arisen in the German language
on the reform issue is listed in the comprehensive bibliographies con-
tained in the Reichsreform book of the German Renovation Society
(cited in Chapter IX) and in Walter Vogel’s book (cited in Chapter
XT), both available at all large libraries. In English, the reform issue
has not been treated elaborately before, except in an unpublished doc-
toral dissertation (University of California, cited in Chapter VIII)
by Gerhard Krebs, which 1 had the privilege of reading only when
this book was being set in type. Publication of his valuable investiga-
tion, which gives less space than I could to practical developments
and administrative problems, but more to theoretical discussions on
state rights, to the recorded formal meetings of the Reform Commit-
tee, and to annotations from the German literature, would comple-
ment Part 1II of this book.

In quoting German laws and decrees I have dispensed with a
citation in each instance of the volume and page of the official gazette
where they can be found. Unless otherwise indicated all national laws
and decrees quoted are published in the Reichsgesetzblats for the
year in question, where they are given in the order of their dates.
Since the early nineteen-twenties the growing material in the Reichs-
gesetzblast has been distributed over two volumes every year, the
second volume being reserved for international treaties and other
specific material. Matter of the character dealt with in this study is
to be found in the first (general) volume. Prussian laws and decrees,
unless otherwise indicated, are published in the Preussische Gesetz-

semmlung, in the order of their dates. A
. B.

[xvi]



PART I
POLITICAL FACTORS






Ametican and German Federalism: Political Differences

Awmenean federalism, from its inception, was an integral part of the
country’s democratic institutions. It originated in the same ideas that
underlay bills of rights, town meetings, and the Declaration of Inde-
pendencelMen who in all matters wanted to be independent of British
power overseas wished in their local affairs to be free from interference
by some far-away central government, just as in their personal matters
they desired to be left alone by any kind of government, But they were
ready to handle their common affairs in common. Thus, after a short
transitional period, foreign affairs, defense, interstate commerce, cur-
rency, and similar matters of national concern were considered ap-
proptiate subjects to be handled by the federal government, while
others were retained for the states, and some were withdrawn from
the reach of any government.”/
/ American federalism, therefore, was no mere makeshift designed as
a substitute for somcthing elsc that had been lost, Tt was a creed—part
and parcel of The democtatic creed. In giving federal power and state
power each its due, ‘Dual Federalism’ was indeed regarded as a great
democratic innovation, fitted to solve many troubles in the world. It
entitled Americans to'the honor of ‘having solved for the destinies of
man the problem of Tiis capacity Tor self-government,’ said Madison,
Federalism was ‘the best guardian .., of the Tiberty, safety, and the
happiness of man." Tt was the Tast hope of true liberty on the face of
the car —— =
German federalism had a different political origin, Little in it
stemmed from democratic ideas. The German Confederation (Der
Deutsche Bund) of 181566 was a makeshift, a stopgap, designed to
replace the weak bonds constituted by the emperor and the few exist-
ing imperial institutions which until the end of the Holy Roman

1The Writings of James Madicon (New York, 1g10), vol. 9, pp. 68, 136, 430 (note),
5a1, 6os; E. S. Corwin, The Twilight of the Supreme Conrt (New York, 1934), p. 8.
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POLITICAL FACTORS

"Empire had interlocked the multitude of Germanic states. With the
Jemperor gone, no ties, either actual or symbolic, were left. The Con-
federation was considered the most suitable substitute. An alliance of
)the former tenants-in-chief was the logical consequence of the elimina-
tion of the overlord, against whose powers they had conducted a
-merciless war of attrition for hundreds of years.

{ True, Amesican federalism too replaced ties that had been indirectly
provided by Great_Britain. But here the federal structure was given
a popular basis, and the new bonds rapidly grew much stronger than
the old ones had been} In contrast the German Confederation was one™
of princes and oples. And it was weak. Princes joined forces
fainly for the mutual defense of their indgpgndence and sovereignty,
Fach was anxiois to retain for his state its separate foreign policy;
army, police, currency, and customs barriers. While America discarded
a similarly imperfect union within six years after the War of Inde-
pendence, Germany continued hers for more than fifty years. Only
a few minor concessions to the popular trends toward liberty and unity
were included in the German Covenant, and the weak central powers
of the Confederation were often used to help trample down these
movements. Feudalistic features prevailed in the states. German liberal-
ism, therefore, as well as democratic anti-monarchism and national
patriotism aligned themselves against this brand of federalism, with
its emphasis on princely independence. While the term federalist in
the United States came to be applied to advocates of a strong federal
government, the German term Faderalist was used for one who op-
posed all but the weakest federal government in favor of state inde-
pendence.

Bismarck’s federal constitution of 1871 greatly strengthened federal
power, bringing foreign affairs, interstate commerce, currency, and
other matters under exclusively federal control. But it preserved the
technical character of an alliance of princes. It began with the words:

His Majesty, the King of Prussia on behalf of the North-German Fed-
eration; His Majesty, the King of Bavaria; His Majesty, the King of
Wiirttemberg; His Royal Highness, the Grand-Duke of Baden; and His
Royal Highness, the Grand-Duke of Hessen and of the Rhine—the latter
for the section of the Grand-Duchy situated south of the river Main*—
conclude an eternal federation to protect the federal territory and the law
of the land as well as to premotc the welfare of the German people. This
federation shall be known by the name of German Reich and shall have
the following Constitution.

2The section of Hessen north of the river Main was part of the North-German
Fedecration of 1866, and was thercfore represented by the Prussian king, as presiding
officer of that federation.
[4]



AMERICAN AND GERMAN FEDERALISM

This undemocratic preamble was not changed unul the empire col-
lapsed m 1918. Actually, however, 1t had long been outmoded. Uni-
versal interest 1 the national Rerchstag, which was divided not by
states but by national parties; national legislation, rapidly growing
all spheres of Iife; nanonwide business not hampered by nternal cus-
toms barners; popular feeling and common experience—these and
other factors made the national union a matter of the people and the
pride of the common man long before the revolution finally did away
with the princes whose allunce had created the empire.

There was a change 1n regime 10 1918 not 1n the Reich alone, but
separately 1 each of the twenty-five consutuent states. T'wenty-two
princes were expelled, or withdrew, by separate action, and three aristo-
crauc city senates had to submut to popular control If we may use the
word revoluuon for any enforced change in regime, there was not one
revolution but twenty-six, although i1t has sometimes been doubted
whether, 1n the sociological sense of the term, there was any revolu-
tion at all. Willlam IT lumself made a desperate attempt to hold hus
position as king of Prussia by abdicating only the throne of German
emperor, but he had to quit the Prussian throne as well.

« In the begining, the problem of federalsm did not bother the
massés very much. Their gravest domestic problem 1n the first two
months, apart from bread and demobilization, was the choice between
commumism on the model that had been established in Russia a year
before—that 15, dictatorshup by the proletanat or its ‘vanguard—and
democracy on western models, based on free elections Friedrich Ebert
never wavered 1n his chowe Whatever weakness he may have shown
in other respects, he steered the boat with a firm and resolute hand
through the revolutionary storms that threatened to push 1t toward
some kind of socialisuc dictatorship, and he brought 1t early 1nto the
democratic port of general elections for a constituent assembly,

This was a vital decision Demands for a dictatorship of the prole-
tariat consttuted not only a powerful storm but also, to socialists, a
luring siren; 1t was likely from the outset that the socialists would fail
to obtan a majonty and that thus fidelity to democratic principles
might deprive the workers of the greatest opporturuty they had ever
had to introduce the socialist system to whuch they adhered It was,
therefore, a decisive factor in German history that Friedrich Ebert
meant to be a Social Democrat, who refused to give the lie to hus
democratic convictions simply because the hom was favorable to
establish a dictatorship.®

3See Appendix A on the dual source of Ebert's authonty This 1s not the proper

place to describe the historical conscquence which Ebert's pohicy and the communists’
opposition to 1t had with regard to the renascence of the army,

[5]



POLITICAL FACTORS

The result of the elections held on 19 January 1g1g was an assemply
in which the socialists, although by far the strongest group, failed
indeed to obtain the coveted majority, while three parties together, all
bent on establishing a genuinely democratic constitution—the Social
Democrats, the Liberals (called Democrats), and the Catholic Center
—commanded more than two-thirds of the votes. They framed the
Constitution of Weimat,

The preamble of the new Constitution dropped any reference not
only to the princes but also to the states, It read:

The German People, in their united branches [Stémmen] animated by
the will to renew and stabilize their commonwealth [Reich] with liberty
and justice, to preserve peace at home and abroad, and to promote social
progress, have given themselves this Constitution.

While in the imperial Reichstag the people had shared legislative
powers only within the framework of a constitution not designed by
them, they now drafted their own constitution through their freely
elected representatives. They drew up similar constitutions in each
separate state, bringing every government, federal and state, under
their control. v

The difference in origin of German and American federalism could
then have seemed a matter of the past. But the historical differences
continued to affect the present. There remained most conspicuously
the disproportionate size of Prussia and the scattered remainders of
small principalities, for neither of which there is any analogy in the
United States. Furthermore, relics of other times exercised a remark-
able influence on popular feelings and especially on the traditions of
state bureaucracies, which often continued to think of their authority
as issuing from the Past rather than from the People. In addition, Ger-
man and American federalism remained distinct in their approaches
to the problems of distribution of powers between the national gavern-
ment and the state governments.

There also prevailed a remarkable difference in the share the states
had in the federal government. This share was in some respects more
strictly secured in Germany, where the delegates to the Federal Coun-
cil (Bundesrat, called Refchsrat after 1919) were appointed by the
state governments and acted under the direction of the latter, than
it is in the United States, where popularly elected senators express
their personal views. The states themselves, or their governments, and
not the delegates, were members of the German Federal Council  But
this strong feature of state power was offsct by another—a weakening

4 Articles 61 and -65 of the Weimar Constitution. Only the delegates of the Prussian
provinces had a personal vote. Sce below, Chapter 11 and Appendix D.
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~factor in the democratic peniod, for the Weimar Consutution author-
1zed the Rechstag to pass, with a two-thirds majority, any act or even
amendment to the Constitution, over the veto of the Federal Council,
The one recourse left the Federal Counail 1n such a case was a popular
referendurn. Yet only when an amendment to the Consttution was
at 1ssue could the Council wself ash for the plebiscite; 1n matters of
ordinary legislation this was left to the Retch President, who could
not be compelled to act by the Federal Council.®

Actually there was no case 1n which the Reichstag ever passed an'
amendment to the Constitution over the veto of the Federal Council,
Ordinary legislation, however, was so passed 1n a number of casés,
and 1n none of them was a popular referendum called on the matter.

In view of the fact that a two thirds majotity of the Reichstag could
bypass the declared will of the Federal Council, 1t 1s a matter of theo-
reucal controversy whether Germany during the democratic period
was still a ‘federal’ country. But whatever our academic vocabulary, the
practical importance of the Federal Council and of state rights re-
mained great enough to justify the traditional classificatson of demo-
cratic Germany as federal. The direct membership of the states 1n the
Federal Council was one of the reasons for this practical weight of both
the states and the Council® And only by a dreack of the Weimar
Constitution could Franz von Papen and Adolf Hitler, 1n July 1932
and February 1933, free themselves of Prussia’s democrattc cabtnet and
of 1ts influence on the Federal Council.

I

Contrasting Magnitudes—The Galaxy of States

Tre galavy of large and petty principalities 1n old Germany has often
" been described. For the present purpose 1t suffices to recall a few facts.

& Arucles 74 and 76
8Sc. F F Blachly and M E Qatman, The Goternment and Admmsiration of
Germany (Johns Hopkins Press, Balumore, 1928), pp 52 f, for a good apprasal of
the importance of the Reichsrat, and especially for a clear exposition of 1ts functions in
the admunstranre field This book 15 still imalugble for Anglo Amencan students of
German adminsstration
[7]
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In the later period of the Holy Roman Empire there were 1n Germany
more than seventeen hundred territorial possessions that were legally
independent of one another, not including imperial possessions The
owners recognized no intermediate lord between them and the em
peror, the universal overlord. They stood 1n 1mmediate relation to him
and to the empure, that 1s, they were rerchsunmittelbar Most of them
were simply ‘imperial kmghts’ (Reschsrister) who, although exercising
some governmental authority 1n their territories, had no standing
the old German Reichstag Some three hundred possessions, however,
ncluding kingdoms, archduchies, duchies, principalities, archbishoprics,
bishoprics, and free cittes, could be called ‘states’ 1n a more defimite
sense,

Their number shrank rapidly, especially after the French Revolution
At Napoleon’s command more than one hundred—among them arch
bishoprics, bishoprics, abbeys, and other ecclesiastical units, and forty
six free ciies—were bereft of their independence by the Regensbury
Reichstag Comnussion 1n 1803, when Austria, Prussia, Bavaria, Wurt
temberg, Baden, and other states were to be compensated for terntories
taken by Napoleon Only thirty-nine states were left when the Congress
of Vienna in 1815 united the surviving umits 1n the German Confed
eration The number had dropped to twenty seven by 1871, when Bis
march united twenty-five—all except Austria and Liechtenstemn—in the
German Empire, and added Alsace Lorraine as a2 national ternitory
(Rerchsland).

The Republic 1n 1918 still consisted of the same twenty five states
Their number was reduced to seventeen during the republican period
by the combination of the Thuringian states and the agreement on
hittle Waldeck's incorporation into Prussiz Two more were eliminated
under the Hitler regime, leaving fifteen, apart from the new additions
of ‘national territories’ (Reschsgaue) after 1933 The genesis of the
changes since 1815 1s outhned 1 Appendix B, with some staustical
matertal added.

Seventeen states, at the end of the republican period, were not neces
sarily too many for a federal country with some sixty mullion nhabit
ants But they were too different 1n size to mahe a well balanced
federal structure possible (Map 1) Prussta (almost forty million 1n
habitants) included three fifths of the nauonal population, Bavaru
and Saxony together another fifth, and all the other fourteen states
made up the remaining fifth, The populations of Bavaria (78 mullion)
and Saxony (52 million) were about the same size as those of Illinois
and Michigan respectively, Wurttemberg and Baden had two to three
million mh ibitants each (Iike Kentuchy or Lomsiana) and Thuringua,
Hessen, and Hamburg had between one and two million mhabitants
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each (lihe South Carolina or Maryland). The other mne, however,
had far less. Mecklenburg-Schwern, Oldenburg, Brunswick, Bremen,
and Anhalt, 1n that order, ranged from 900,000 to 360,000 mnhabitants;
Lippe, Lubech, Mechlenburg Strelitz, and Schaumburg-Lippe, from
180,000 to 50,000. Consequently the four smallest states together had
fewer than half o mullon mhabuants® (about the population of a
medium-size city), and the minc smallest had fewer than three mi-
lion, which was less than the population of the single governmental
districe of Dusseldorf (38 mullion)—one of thirty-four Prussian dis-
tricts—or of the city of Beilhin (4 mullion). Six Prussian provinces, and
even two governmental districts, had, each of them, more inhabit-
ants than any of the non-Prussan states, excepting only Bavaria and
Saxony. The Prussian Rhine province had about as many inhabitants
as Bavana, and the province of Westphala as many as Sanony.

The United States also hasy a number of states with fewer than a
nullion mhabitants; 1n fact there are fourteen such states, Bur they
cover large areas, while the minor German states are small also 1
area, Thus the state with the smallest population 1 the United States
—Nevada, with about 110,000 nhabtants—covers an area of 110,500
square rmles, that 15, aboul as much as Prussia, while the 50,000 1n-
frabrtanes of the smuallest Getnran state, Schaumburg-Lippe, five on an
area of only 131 square miles. Only one of the present German states
(Mecklenburg) has fewer than 200 inhabitants per square mile, as
have forty-two of the forty-eight umts of the United States, and none
has below 100 inhabitants per square mile, as have thirty-eight states
i the United States.
¢ Furthermore, the teiritory of most of the German states 1s not all
contiguous. It 15 spht 1nto many sections, sometimes far distant from
one another, as a result of the historical accident that private mher-
itance had brought them under one princely family. In a town like
Woltdorf strips of a few hundred square feet were owned in turn by
Prussta and Brunswick; i Kirchwarder, by Prussia and Hamburg,
According to conservative estimates there were about two hundred
so<alled enclaves at the end of the republican period, about seventy-
five of which were uninhabited, while another scventy-five had fewer
than five hundred nhabitants each In fact, no one knew exactly how
many enclaves there were -

The Wemmar Constitution did not interfere directly eicher with the
number or with the boundarics of states and enclaves, After some

1Two of thise hwe mumwhile bun ciminawd by the weorporation of Lulbxeh 1n
Prussia and the union of the two Mcchlenburgs Sce Appendix B

2 Some enclaves huve mumwlile been climinated by cxchange (see Appendix B), but
many arc still i cxistence
[9]
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POLITICAL FACTORS

aborttve discussion about a rearrangement the National Assembly
lumuted 1tself, for lack of tume, o 1nserting an article providing for such
changes 1n the future. Bills to this end could be introduced freely. To
become valid, however, they needed two-thirds majoriues 1n the two
federal houses, exactly ltke any constitutional amendment, if they were
passed aganst the will of the states whose terntories were affected.
If the latter consented, or 1f their populations requested the change by
plebiscite, a simple statute could raufy the change’ Except for the
fusion of the Thuringian states and the incorporation of Waldeck into
Prussia, this provision did not lead to any substantal changes during
the republican period. Thus the states remamned essentially the same
as they had been under the monarchy.

Nor was the relative strength of the states in the Federal Council
(Rexchsrat) seriously affected by the Weimar Constitution. The exist-
ing differences 1n s1ze and population scemed to make 1t impossible to
allot an equal number of votes to all states, as 1n the United States
(Senate) or Switzerland (Standerat). Instead, the number of votes
was made proportionate to the populauon, This entailed no consider-
able change from monarchical times in the relauve strength of most
of the states. As to Prussia, which according to the new formula
would have obtained three-ifths of the votes, the Weimar Constitution
limited her to two-fifths. The boldest novelty was contamned 1n the
clause providing that half of the Prussian share of votes should be
left to the Prussian provinces—a procedure that gave each province
one vote, cast independently by a delegate who was appointed by the
executive commuttee of the provincial legislature (Articles 61 and 63)
Thus novelty exercised considerable influence on a number of decisions
made 1n the Federal Counail during the republican period, especially
when the conservative delegates of the eastern provinces voted against
the democratic state government. But as a whole, Prussia’s influence
in the Council remaned far superior to that of any other stare or
group of states.*

8 See Appendix C for the text of Article 18 of the Weimar Constitution

4See Appendix D for the distrbunion of votes in the Federal Counal from 1815 to
1033 Note the vanous procedurcs used 1n the first penod (unnl 1866) for votes to be

cast by gronps of minor states—an interesting precedent for group votes of munor states
m mlcrnatmnal nrgamzatmn
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I

Prussia, Prussianism, and the Prussians

Prussia, then, emerged wndivided in the Weimar Republic, and un-
diminished in territory, except for cessions under the Treaty of Ver-
sailles. She covered the northern part of Germany, from the points
farthest in the east (East Prussia and Silesia) to those farthest in the
west (Rhine province) and north (Schleswig-Holstein). No other Ger-
man state reached out both to the east and the west, nor had Prussia
always done so.

Prussta’s Ortgin anp GrowTH *

A thousand years ago, Franconia and Saxony, the two great original
duchies in the west, covered the whole territory from the Rhine and
Main rivers eastward to the Elbe.* Brandenburg, originally called the
North Mark, was a small military outpost on the banks of the Elbe,
against the Slavic heathen, not unlike Fort Duquesne on the Ohio
River—the later Pittsburgh—in early American times. This outpost,
“founded by Charlemagne, gradually expanded toward the Oder River,
about a hundred miles farther east, and was constantly engaged in
borderline fights with the Slavic tribes.

The royal counts in charge of the outpost became margraves of
Brandenburg in the twelfth century. They were first members of an
Anhaltine, next of a Bavarian, then of 2 Luxembourg line, and finally
—after 1415—of the Suabian House of Hohenzollern. By that time
the relative significance of the Brandenburg territory had grown, be-
cause the larger western duchies had gone to pieces. Franconia had
been transformed into a number of archbishoprics, bishoprics, abbeys,

1This short survey prescats o more than the chicf data, as an introduction to the
subsequent remarks, S. B. Fay's Rite of Brandenburg-Prussia to 1786 (New York, 1937)
ié amt excellent American text on the history of Prussia until the death of Frederick the

l“‘F‘.:I'ile original duchy of Saxony, which coveted the regions of present-day West-

phalia, Hanover, Oldenburg, etc., must not be confuscd with present-day Saxony on
the upper Elbe River.
[13]
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impenial palatinates, free cines, and smaller possessions. Saxony had
been dismembered, after kmperor Frederck I (Barbarossa) deteated
Henry the Lion (1180) Out of Savony had emerged Brunswick,
Luneburg (later Hanover), Oldenburg, Holstein, and other umts, in-
cluding the impenal aty of Lubeck. Pomerania, which the Saxon duke
had conquered, regamed its independence. Thus Mark Brandenburg
had enough relative importance to be one of the seven electorates of
the Holy Roman Empire.

From the early seventeenth century, a little more than three hundred
years ago, the electors 1n Brandenburg began to acquire far outlying
possessions, 1n part by inheritance, 1n part by treaties, and 1 good
part by conquest. The first, 1n 1614, were three small districts far to
the west, two of them (Cleve and Mark) around the lower Rhune and
Ruhr, the third (Ravensberg) near the Weser Ruver. Only four years
later, 1n 1618, there followed a larger acqusition far to the east, called
Prussia, a secuon roughly corresponding to the main part of the present
province of East Prussia ®

When the Brandenburg margraves mherited (East) Prussia, 1t was
under Polish overlordship, but the fendal nights of the Polish king
were abandoned 1n the peace of Oliva at the end of the Swedish-Polish
War (1660), with the result that the margraves became sovereign
dukes of (East) Prussia. Making use of the fact that this new posses
sion was outside the pale of the Holy Roman Empire, the margrave
saw fit, 1n 1701, with the emperor’s consent, to assume the tule of
‘King 2 Prussia’ His kingdom, therefore, was not Brandenburg, but
that outlying new acquisiion, where the coronation was logically held,
n Komgsberg. Soon, however, all governmental agencies in Branden-
burg and 1n the other scattered possessions of the Hohenzolleins were
called ‘royal' agencies, 1n honor of the highest ttle of their master
Some forty years later, Frederick the Great called himself ‘King of
Prussia,” and all the territonies of the Hohenzollerns became known by

3 Back 1n the early thirteenth century, pope and emperor had authorized the Knmights
of the Teutonic, or German, Order (Deutscher Orden) to go from the Mediterranean to
the Baltic Sea and fight the heathen Prussians A Polish duke, harassed by the Prusuans,
had expressly nvited the Order for this purpose The German Order was 1 religious
orgamization—Catholic, of course~founded dunng the Crusades about thirty sears
carlier The seat af 1ts grand master (Hochmester), onginally 1n Palestine and later 1
Venice, was transfcrred to Marienburg 1n 1309 and finally to Komgsberg (1457)  But
conflicts between the Order and the Poles soon developed After deteat at Tannenberg
(1410) and the Polish conquest of Manienburg (1457), the Knights had to cede West
Prussiz and the Ermland secnon in East Prussa to Poland The rest of East Prussia
remaned under ther rule, although it was thenceforth held only as a fief under Polish
overlordship In 1525 the Order, having accepted the Ruformation, was seculanzed,
1ts territory became a duchy under Polish suzeramnty At that tume Albert of Hohen

2allern, a relauve of the Brandenburg elector, was the Order’s grand master He
thus became the first duke of Prussia In 1618 his son died wathout a direct heir
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the name of Prussia. While at first each section had retamned 1ts own
laws and trfadivonal arrangements, a more systemauc structure of the
whole area’s admumstration began to evolve. The gencsis of the royal
position expluns the tradmonally close connection of the Prussian
monarchy with East Prussia.

The large stretch of land between Brandenburg and (East) Prussia
was gradually bridged by the acqmsiion of East Pomerama mn 1648,
at the end of the Thirty Years’ War, and of other parts of Pomerania
1 17205 of West Prussia and the Ermland bishopric 10 East Prussia
(1772); of Danzig, Thorn and Posen (1793); and finally, of the re-
maining part of Pomerama—which had mn all that ume been held by
Sweden—atter the War of Liberauon mn 181s.

In the southeast, Prussia conquered and kept Silesia (1742). In the
south, the Congress of Vienna gave her the contuguous part of Saxony
n 1815, Thus at the end of the Napoleonic pertod Prussia beyond the
Elbe looked much as 1t has been known to the present generation,

How hazardous and precarious at times was this expansion toward
the east and south 1s best llustrated by the Seven Years' War (175663).
At 1ts beginning a great realignment of European powers took place.
France, which had formerly supported Frederick aganst Austria, now
fought on Austria's side agamst Prussia; and England, which had
formerly sided with Austiia, became Frederich’s ally m a war waged
agast France on both sides of the Atlantic simultaneously. The older
Prussun tradiion had 1t that Prussia fought a preventive war, to
forestall an attack planned by her opponents. But even a conservative
Prusstan historian, a scholar of unusual ndependence, has reached the
conclusion that Frederick started the fight in Europe as an aggressor.?
Others have maintained that both parties had aggressive mtentions.
Whatever the ongin of the war, 1t seems sute that Frederick wanted
to 1ncorporate Saxony 10 Prussia m order to sohdify the bridge that
connected Brandenburg with Silesia—conquered fourteen years earhier
—and that he further wished to obtan West Prussia 1n order to close
the gap that sull separated Brandenburg from East Prussia. On the
other hand, his enermes (Austua, Russia, France, and, later, Sweden)
wished not only to prevent Frederick from reaching his objectives but
also to take from him East Prussia for Poland or Russia, a part of
Pomerana for Sweden, and Magdeburg for Saxony, and to reconquer
Silesia for Austria. Ther victory, therefore, would have reduced
Prussta essentially to Brandenburg

Several umes Frederick was confronted with disastrous defeats, par-
ticularly 1n 1757 1n Bohemua (Kohn) and 1n 1759, at the hands of the

4 Hans Delbruck, Weltgeschichte, vol 3 (Berhn, 1926), pp 610 ff.
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Russians, near Frankfort-on-Oder (Kunersdorf). Berlin was occupied
twice, first by the Austrians and next by the Russians, and the French
reached Brandenburg. Prussia’s situation appeared hopeless to the
world, and at times even to Frederick. But he held on, waiting for
some turn for the better, which eventually occurred in 1762 with the
death of the Russian empress, Elizabeth, and the succession to the
throne of Peter III, admirer of Frederick, who immediately had his
troops change sides. This dogged endurance and its final reward con-
stitute the image, familtar to all Germans, that Hitler and the Army
tried to conjure up in 1944-5—when the Allied troops reached German
soil and the Russians stood at Kunersdorf again—contrasting such
spirit with the surrender in 1918 and its consequences. The Hubertus-
burg Peace of 1763 preserved the status quo, and thereby, although not
adding to Prussia’s possessions, confirmed her dominion over East
Prussia, Pomerania, and Silesia, which had almost been lost. It was
not long before Prussia acquired West Prussia (1772) and the northern
part, though not the whole, of Saxony (1815).

But around 1800 Prussia was still primarily an ‘eastern’ (east-Elbian)
power. Her advance toward her far-western possessions had been much
less grandiose. True, Magdeburg and Halberstadt between the Elbe
River and the Harz Mountains were combined with Brandenburg as
early as 1648, as was the bishopric of Minden on the Weser River, near
the earlier acquisition of Ravensberg. The northwestern part of the
German sea coast came next in 1744, that is, Ostfriesland (temporarily
lost to Hanover in 1815). But the great acquisitions in the west were
not made until the nineteenth century, beginning only in the Na-
poleonic epoch. First, the bishoprics of Hildesheim, near the Harz
Mountains, and of Miinster and Paderborn, in Westphalia, became
Prussian in 1803, as compensation for territory annexed by Napoleon
west of the Rhine. Like all other Prussian possessions west of the
Elbe, they were lost to Napoleon in 1807, but—except for Hildesheim
—were recovered in 1815. In that year Prussia obtained the entire
territory of the present provinces of Rhineland and Westphalia, which
Napoleon, only a few years before, had taken from their innumerable
ecclesiastical and secular lords in order either to incorporate them into
France (Rhineland) or to bring them under the rule of a Bonaparte
prince (Westphalia).

Even after this aggrandizement there remained a considerable gap
between Brandenburg and the western possessions. It was filled in
1866 by the annexation of Hanover, Kurhessen, Nassau, and Frank-
fort-on-Main, all of which had supported Austria in the Austro-Prus-
sian War. In the north, Bismarck added Schleswig-Holstein,

In all the western territories that Prussia acquired during the nine-
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teenth century, there had been a strong popular tendency toward a
united German fatherland, but not toward incorporation in Prussia.
When Bismarck succeeded in forming the German Reich, however,
people’in the western Prussian provinces gradually acquiesced, because
of the roundabout fulfilment of their old dream. Their resentment
toward Prussia either subsided, often turning into genuine admiration
although rarely into genuine love; or it assumed the form of a move-
ment for decentralization within Prussia, or, at the most, for separate
statehood within the German union.’

Prussia as 4 RerusLic

Prussia’s transition to a republican regime was bound to have con-
siderable bearing on the Prussian question. On the one hand, elimina-
tion of the monarchy raised hopes of territorial reorganization. On the
other, it further mitigated existing antipathies. People were no longer
‘ruled by Prussia, but—academically speaking at least—they them-
selves ruled Prussia, and all of them in all sections had the same share
in that rule.

These, however, were not the only changes. Under the imperial con-
stitution of 1871 the Prussian king had been vested with the dignity
of German emperor. He had, therefore, been free to appoint the same
person German chancellor and Prussian prime minister. In fact, except
for three short-lived experiments,® he had always done so, This union
of Prussian and federal offices extended even to the office of the Prus-
sian foreign minister. 'The latter fact was technically important, be-
cause out of old confederate habits each state regarded its relations to
the other German states as ‘foreign affairs,’ to be cleared through its
foreign office, and applied this practice also to its relations with the
federal government. Thus Prussian votes in the Federal Council
(Bundesrat) were cast not by Prussia’s prime minister but by her
foreign minister. For this reason Bismarck took care to remain Prus-
sian foreign minister when he became chancellor, and this practice
was followed by his successors. It was his office as Prussian foreign
minister that secured the imperial chancellor his final control over the
Prussian votes in the Federal Council.

There were, then, three links between the government of Prussia
and that of the Reich during the imperial period: the identity of king
and émperor, of Prussian prime minister and national chancellor, and

B See Appendix E on movements for independence from Prussia in the Rhineland and
in Upper Silesia,

9 December 1872 to November 1873; March 1892 to October 1894; and at the end
of the First World War, during the chancellorship of Prince Maximilian von Baden.
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of Prussian foreign mimster and nauonal chancellor. All three hnks
were destroyed with the establishment of democratic regimes. The
scope of the new office of the President of the Republic was restricted
to the national scene. Even if 1t had extended to Prussia, the pfesident
would have had to depend 1n his chowce of cabinets on the support of
two separate parhaments. And parliamentary majorities 1 the two
areas differed. Thus the cabinets too came to differ, in persons as well
as in political affihations. This signuficant fact leads us to pay some
attention to the results of Prussian elections as compared with na-
tional elections.

Prussia, through the monarchical period, had no equivalent to the
umversal manhood franchise that ruled the elections to the federal
Reichstag. Instead, her three-class system of franchise hept the Social
Democrats down to only 10 out of the Prusstan Diet’s 443 members
at a time (1912) when they obtained 110 out of the 397 seats in the
Reichstag. Therefore the influence of the Junkers (landed arstocrats,
especially those owning the large eastern estates), of the big indus-
triabists (especially m the Ruhr terrtory and Silesia), of muhtary-
munded nationalists, and of the conservative bureaucracy could prevail
1n the Prussian Diet. There the Conservatives still held 201 seats when
general elections reduced their number 1 the Reichstag—including
Progressive Conservatives (Freskonservative) and a lttle group of
ant-Semites—to less than 4o. Furthermore, concurrence of an Upper
House, whose membership depended mainly on royal appointments,
was required for legislation 1n Prussia.

Prussianism, therefore, 1n the sense 10 which the tegm 15 used 1n
the English language, could exert uself much more freely in the
Prussian legislature than 1n the Rexchstag. In various ways, however, 1t
could spread its mfluence to nauonal affars, The emperor-hing did
not depend on the legislature erther 1n Prussia or i the Reich when
appornung his munisters and public servants. He could choose them as
he thought fit, and could maintain them 1n office, no matter what the
legislatures thought of them. Strict laws and regulations regarding
avil-service examinations for all but a few offices, and review by the
courts—either regular or admimstranve—of the legality of all govern-
mental actions limuted 10yal power 10 many other respects, but not 1n
1ts political choice of public employees from among adherents to a
more or less conservative course. Thus Social Democrats did not obtain
even the lowest position 1n public office. Catholics rarely reached posi-
uons of influence. Left Liberals were practically barred from politcal
office and were relegated, 1n cautious percentages, t posiions as judges,
mayors, or the like. There were indeed periods when even National
Liberals were excluded from any career in the public service and only
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Conservatives recetved major posts, At times single representatives of
democratic 1deas were called to high positions The trend was defi-
nitely toward this more liberal practice, but 1t was far from common,
even at the cnd of the impenial period.

In addinion, there were other wedges of entrance for conservative
Prussian influence on national affawrs, No national law could be en-
acted without the consent of the Federal Counail, in which Prussia's
votes dominated the scene and where she even held an absolute veto
power 1n military matters and in regard to constitutional amendments,
The system was crowned by a royal and imperial court, at which
mulitary splendor set the style and from which Prussian influence could
be exercised through the powerful channels of society.

Consequently, notwithstanding the fact that 1n the Reichstag Social
Democrats, Lelt Liberals, and the Catholic Center held almost a two-
thuds majority of seats as early as 1912, the world used to think of the
German nation as dominated by Prussia, and of Prussia as given to
the tradition of ‘Prussiamsm.’”

THE Paussians

If conservative Prussiamism continued to have many footholds in
Prussian offices, 1t certainly did not express the ideas and wishes of
the majority of the Prussian people—the Prussians Even during the
monarchical period this was evident, from the results produced in
the Prussian part of Germany by the general franchise in national
elections Consequently, when umiversal franchuse was finally ntro-
duced 1n Prussiy, 1n 1919, this late reform was bound to cause the
most spectacular changes in the composition of the Prussian Daet.

7 Preussensum the Gumin cqunnalent of the term Prussamsm, has a distinctly dif
ferent connotation It stiesses the postine nd 1deilistic aspects of the Prussian traditon,
such as devoton to the wuntry srropective of 1t poorness, honesty 1 poverty, thrift
and frugahty wonnccted with 1 decent appoirance 1n publie, <leanliness, sense of duty,
disuphing, and Sachlichers thit 15, 1impersonal devotion to aness tasks or to the problem
at hand Whencover the negutine wpets and uaaggerinons were meant that are referred
to by the Fnglsh wse of Prussinsm  other wrms would be employed 1 Germany
One would spr1h of the Prussan Junhers, of East Llbians, of Prussan mulitansm, or
of the Prusuans with 1 pirtiular ntonation, but not of Prewssentum This contrast in
the connotitions of scuminglv corresponding terms, as used 1t home and abroad, 1s
charactenstic of mans ather terms, such v commumsm s used in Russta and 1 the
West, or dumocraey as used in demotratic and totalitanan countries Always the term
intends to convey the idetlstic aims 10 the one case, the seamy side of the sociological
concept 1n the other The Social Democrate Prime Mianster Otto Braun, himself a
nauve of East Prussin, where he led the fight of the agricultural workers agamst the
landed anstocracy, and throughout hus life one of the most ardent fighters agunst
‘Prussianym, ends his memoirs—written 10 exile before the War—with the confession
that he 1s ‘proud to be a Prusvan and 1 German' (Von Wemar zu Hitler, Europa
Verlag, New York, 1940, p 453)
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It gradually appeared that even larger percentages of Prussians than
of other German citizens backed 2 truly democratic form of govern-
ment. While in monarchical times Prussia’s Diet had stood far behind
the Reichstag in the number of its democratic deputies, the elections
after 1918 reversed this alignment. Parties genuinely committed to a
democratic regime, that is, Social Democrats, Left Liberals (called
Democrats after 1918), and the Catholic Center, commanded a major-
ity in the Prussian Diet not only in 1919, as did the same three parties
in the national Reichstag, but again during 192024 and 1928-32. In
the interim, 1924-8, they were short by only four seats in Prussia, and
were able to make up this slight deficiency by support from smaller
middle groups. In the Reichstag the three parties’ majority disap-
peared in 1920 and was never regained thereafter; there they fell short
of a majority during 192024 by twenty-five seats, during 19248 by
fortyfour and fifteen scats (two elections held in 1924), and during
1928-30 by seven seats. The dissolution of the Reichstag in 1930 only
aggravated the evil, for the deficiency of the three parties grew to
sixty-four seats. At that time a considerable change would have ap-
peared in the Prussian Diet, too, if elections had been held in Prussia;
but even then the figures in the Diet would have remained more
favorable than in the Reichstag.

This discrepancy between the election results in Prussia and in the
Reich stemmed mainly from the fact that the Bavarian Catholics with-
drew from the Center Party in 1920 to form a separate group, the
Bavarian People’s Party, which clung to monarchical traditions and
was strongly opposed to co-operation with the Social Democrats except
in coalitions that included rightist parties too. Other states that had a
higher percentage of rightist voters than Prussia were Saxony, Thur-
ingia, Mecklenburg, and, after 1930, Brunswick and Oldenburg; in all
of them relatively more people than in Prussia cast their ballots for
nationalistic, national-liberal, or other democratically unceliable parties
of the right. Some states, for example Hamburg, had a higher per-
centage of communist voters, or of both rightist and communist voters,
as was the case in Saxony and Thuringia.

Of course, the percentage of rightist voters in some sections of
Prussia, such as Pomerania, East Prussia, and Schleswig-Holstein, was
very high, as was the percentagé of communists in others, such as
Berlin and the Ruhr territory. Prussia as an entity, however, included
relatively more democratic voters than did the nation as a whole,

In November 1932 the only German districts that still showed a
majority for the Weimar coalition parties over all others taken together
were Prussian—the districts of Cologne-Aachen and Coblenz-Trier in
the Rhineland. And even under the terroristic pressure of the elections
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held on 5 March 1933 the nationalistic parties, combined, falled to
reach majorities 1n six western districts of Prussia and 1n Berlin ®

Contrasting Casiners IN THE Rerctr anD 1N Prussia AFTER 1918

In consequence of these facts the Prussian demecratic cabinets con-
sisted without interruption of members of the Weimar coalition
parties,” to which two National Liberals were only temporarily added
(1921 to January 1g25) Social Democrat Otto Braun was prime min-
sster from 1920 to 1933, except for a few months 1n 1921 and 1925 In
the Reich cabinets, however, the Weimar coalition came to a sudden
end as early as 120 No Social Democrats were in the federal cabunets
from June 1920 to May 1921, from November 1922 to June 1928
(with the exception of three months 1n 1923), or after March 1930.
Instead, the Rexch cabinets included not only National Liberals
(Stresemann’s party, of which the majority were much more con-
servative than their leader) without interruption from 1922 to the end,
but also strictly anti democratic German Natonals during considerable
stretches of ume (from January 1925 to January 1926, from January
1927 to June 1928, and again from May 1932 to the end).

This political difference between the two cabinets in Berlin led to a
tragic dilemma The hopes of the workers and of all democratically
minded sections of the people had been traditionally wath the national
government rather than with that of the once reactionary Prussia.
Many republicans now shifted their sympathy 1n domestic affairs
from the national government to the Prussian, which showed greater
fervor 1n defending democracy agamnst growing reaction and fascism
It was the democratic Prussian cabinet which, as early as November
1922, outlawed the National Socialist party in Prussia, and agamn n
1927 outlawed the Berlin party section, and which forbade Hitler to
make public speeches 1n Prussia from 1925 to 1928, until the falure
of the other states to follow this pracuce and the defeat of the Nazs
1n the 1928 elections led to discontinuance of the ban It was the Prus-
sian cabunet which 1 1928 led the vote n the Federal Council against
the building of the first pochet battleship (the later Deutschland);
which, 1n contrast to the Reich cabinet, forbade members of the Prus-
sian avil service to be members of the National Sociahst party; which
conducted police action aganst the Nazis with comparative vigor. It
was agamst this democratic Prussian cabiet that Rech Chancellor
von Papen launched his unconsututional attack when, on 20 July

8 Sec Chapter v, and the maps presented there

9That 15, Socal Democrats, Democrats, and Center, only from Aprl to November
1921 were no Social Democrats in the Prussian cabinet
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1932, he attempted to oust its members by presidenual decree. And 1t
was this same Prussian cabinet—re-established by the Supreme Court
—with which Hitler found himselt confronted when he assumed
office, and which he removed on 6 February 1933, repeaung Papen’s
unconstitutional act.

It 1s a moot question, not to be discussed here, whether the Prussian
measures were always wise and whether at the end the Prussan
cabinet should have fought with other than constitutional weapons,
but its political fight against fascism was sincere, and continued even
after the Rech cabinet and the cabinets of most other states had
capitulated.*®

While the political composition of the people as a whole made Prus-
s1a an important factor in the defense of democracy, the very existence
of such a large state withun the natienal structure was 1n conflict with
demacratic ideas of decentralization The Prussian government was
not a regional government; 1t was another central government in
charge of important legislative and admimstrative functions within
two-thirds of the national terntory. Much as democratic thought has
always been interested 1n regional decentrahization, whether of a fed-
eral or a merely adminstrative character, there was nothing i the
democratic way of thinking, except for momentary party interests,
that could be offered 1n support of a second central government. State
police measures and improvements 10 the admimstration of justice
and education, or 1n the supervision of local government, were cei-
tainly important mgredients of a program of domestic reconstruction
But alone they were only patchwork. The reconstruction of the army,
the economue, financial, and social policy,.and the entire area of for-
eign policy were not Prussian but federal matters The duplication of
central governments necessarily led to friction between the two cabi-
nets, each of which could to some extent frustrate or at least hamper
the other’s policy It led to the establishment of two central bureaucra-
cies—in addition to the duplicanion of agencies in the field, the latter
evil being one with which other countries, too, are famihar Even
when political harmony existed berween the two cabinets, there were
bound to be administrative conflicts.™

Thus the Prussian question assumed completely new aspects n
the democratic period. On the one hand there was now a more liberal
composition of the Prussian than of the national government. On the

10See Arnold Brecht, Prelude to Sience—The End of the German Republic (New
York, 1944), pp 39, 51, 133 ff, the memous of Otto Braun (cited above) and of
Albert C Grzesinshy, formerly Prussian mumster of the nterior and police president of
Berhn, Inside Getmany (New Yark, 1939), and Friedrch Stampfer, Die serzehn Jahie

der ersten deutschen Republik (Xarlsbad, 1936)
11 See Chapter vio
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other hand the three tradional links between the governments were
gone. The polincal implicanions of the ensuing dualism were no less
disturbing now that Prussiumism had lost 1ts grip on the Prussian
government and had shifted 1ts influence directly to the Rexch gov-
ernment In addinon, admimstiative difficulties grew with the exten-
sion of federal powers. All n all, the Prussian queston demanded
solution,

v

Bavaria

Oriciv anp GrowTH

Bavaria was one of the onginal, or ‘stem,’ duchues. The ancient duchy
did not, however, include the western and northwestern sections of
what 15 now Bavania Augsburg, Nurnberg, Wurzburg, and the
Palatinate, sections inhabited by the Suaban and Francomman tribes.
On the other hand, 1t did include sections 1n the south and southeast
that have long ceased to constitute parts of Bavara: Tirol, Salzburg,
Carinthia, and what was then called the Bavarian East Mark. Like the
North Mark, later Mark Brandenburg, the Bavarian East Mark, later
Austria, was a military border ternitory, orgamzed for protection
against the attacks of non Germanic tribes. Like other parts of Bavaria
1t was at one ume overrun by the Magyars (Hungarians), but 1t was
restored after the decisive victory of Otto the Great n g51, and 1t
gradually eapanded farther down the Danube River to the present
Hungarian boundaries.

Austnia and other southern territories were soon separated from
Bavaria Although reunited for some tme 1n the eleventh century,
after 1156, that 15, for nearly eight hundred years, Austna and Bavana
were ruled by different dynasues Therr relations were not always
friendly. In the great European War of the Spanush Succession (1701-
13) Bavania sided with France aganst Austria and England. When
the male line of the ruling Habsburg dynasty became exunct 1n 1740,
the Bavanan prince joned France and Prussia against Austria and,
after the conquest of Bohemia, had humself elected emperor (1742).
The crown of Austria, however, remained with the last Habsburg
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emperor’s daughter, Maria Theresa, and only three years later the
imperial crown passed to her husband. Territorial disputes led to an-
other conflict in 1778, in which Bavaria once more joined Prussia
against Austria. In 1805, again, she supported France against Austria.
On that occasion she obtained Tirol, Vorarlberg and Trient as rewards
from Napolecn, but had to give up these territories ten years later.
Thereafter the relations between the two countries were more friendly,

At the time of the final separation of Austria and Bavaria, in the
twelfth century, not only Bavaria, but in addition the mighty duchy
of Saxony in the north, was ruled by the Bavarian prince, a duke
from the House of Guelf. The Guelfs were an old Suabian family
which had branched out in many directions—one of its daughters had
been the mother of Charles, Carolingian king of France; and Guelf
princes of Hanover were later to become kings of England. In uniting
both Saxony and Bavaria, the Guelfs had risen to the most power-
ful position within the entire Germanic empire. It was a Guelf duke,
Henry the Lion, who founded the city of Munich in the south, near
the Alps, and promoted Liibeck in the north, near the Baltic, His
power collapsed, however, when Emperor Frederick Barbarossa first
outlawed and then defeated him in a domestic war, which arose from
Henry's refusal to follow the Emperor to Italy (1180). In consequence
of Henry's defeat, Bavaria’s connection with Saxony came to an end.
Bavaria was given to the House of Wittelsbach, which in its various
lines remained the ruling dynasty down to 1918.

As was said above, the original duchy of Bavaria did not include
her present western and northern sections. The first of these that she
acquired was the Rhenish Palatinate, an imperial possession—situated
both west and east of the Rhine and including Heidelberg—which
Emperor Frederick II gave to the Wittelsbach family in 1214. Inher-
itance in different family lines split the Palatinate from Bavaria in
1329, and the scparation lasted for almost 450 years, that is, until
1777, when the two were reunited under the Palatinate line of the
House of Wittelsbach.

Twenty years later the Palatinate was taken by Napoleon, who in
1803 gave its eastern part, including Heidelberg and Mannheim, to
Baden, to which it still belongs, keeping for France the part west of the
Rhine, as well as all other territories west of that river. This western
part alone was returned to Bavaria in 1815 after the War of Libera-
tion, in which Bavaria had joined Prussia, Austria, and Russia prior
to the decisive Battle of Leipzig., The eastern part, with Heidelberg
and Mannheim, remained Badenese. The Bavarian Palatinate, there-
fore, is an outlying exclave of Bavaria, and has a distinct historical

origin.
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Inheritance 10 different family lines, which separated the Palatinate
from Bavana for such a long time, spht the onginal duchy of Bavaria
wnto three parts, but for a shorter period * After their reunton i 1503,
further splits were excluded by the establishment of the principle of
primogeniture

Not until Napoleonic umes did Bavaria acquire her other western
sections The seculanized bishoprics of Wurzburg, Bamberg, Augs-
burg, and Freming, and many abbeys and free cities, among them
Nurnberg, were gtven to Bavaria 1n 1803, 1805, atd 1806, to compen-
sate her for the loss of the Palatinate, and she was able to keep the
five cities mentioned and most of her other acqusiions when she
recovered the western Palaunate 1n 1815, Ansbach, Bayreuth, and
Aschaffenburg, 1n the northwest, were also added 1n thus peniod.

These acqusitions ended the major changes 1n the map of Bavaria)®
1 contrast to Prussia, where important addinons were effected even
later. The hustorical fact that presentday Bavaria has far outgrown
the original tribal duchy 1s revealed by the names of six of her eight
pre-Hitler districts * Suabia 1n the west; Upper, Middle, and Lower
Francoma and Upper Palaunate in the northwest and north; and the
Palatinate beyond the Rhane The two others were Upper and Lower
Bavaria,

Bavaria's status within the Holy Roman Empire was elevated n
1623, when her duke became one of the seven electors of the emperor.
Twice, for short periods, Bavarian princes were themselves elected
to the imperal throne—Ludwig the Bavaman, 131447, and Karl
Albert, 1742-5 Bavana did not become a kingdom, however, untl the
tme of Napoleon, who on the demise of the Holy Roman Empire
made the Bavarian prince a king, 1n 1806,

In that year Bavaria joined Napoleon’s shortlived Confederacy of
the Rhune, which came to encompass all the German states except
Austria, Prussia, Brunswich, and Kurhessen, but collapsed in 1813,
After the War of Liberation Bavana became a member of the newly
created German Confederation (1815 66). She fought on Austria’s side
1 1866, but participated with Prussia and the other German states,
except Austria, i the Franco Prussian War of 187071, and enteted
the German Empire of 1871 with a few special privileges, These re-
ferred 1n particular to her postal service, her excise taxes on beer and

10ne of the three Bavanan hnes obtaned the rule over Brandenburg in the four-
teenth century, and held 1t for fifty years (1324 73)

2There were some minor changes, however Bavana acquired the Coburg section of
Sachsen Coburg Gatha on the unton of the Thuringtan petty states into the one state of

Thuringia 1n 1920, and small sections of the Sudeten territory 1n 1939 Sce Appendix B
3 The Hitler remme reduced the number of districts
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hard Liquor, her exemption from any 1mpenial state of siege 1n peace
tume, and certain peculiarities of her military orgamzanon the king
of Bavania, and not the German emperor, was the supreme com
mander of the Bavarian troops 1n peacetime, only with the declara
tion of war did the supreme command pass to the emperor, and
Bavaria was more independent than other states 1 organizing and
supervising her troops and 1n spending the amounts appropriated for
them 1 the federal budget

Within the empife, Bavarta was second 1n power only to Prussia,
with six votes 1n the Federal Council (Bundesrat) as agamst Prussia’s
seventeen, out of a total of fifty eight The absence of federal field
agencies 1n Bavaria* did much to keep relauons smooth Bismarch
took great care to consider Bavarian feelings in other respects as well
Popular seniment 1n Bavania was definitely in favor of the union, but
1t was certainly not 1n love with Prussia or 1n favor of Prussia’s leading
part in the Reich Prussiamism at that time appeared to Bavarians not
unlike the way 1t was viewed abroad

ReLamions 1o Prussin anp THE ReicH aFrer 1918

The revolution of 1918 led to a remarhable shift in the relations
between Bavaria and Prussia This shuft has rarely been understood
outside Germany, because the traditional picture was too deeply en
graved to be easily corrected The facts are as follows

The Prussian government had formeily been disliked 1n Bavana
maunly because of 1ts militaristic and conservative character During
the democratic period, when Prussia was governed almost ummnter
ruptedly by a combination of Social Democrats, Liberals, and demo
cratc Catholucs, her government was stll dishhed 1n Bavaria, but for
reasons quite opposite to the earher ones In Bavaria, after a short
commumst dictatorship, reactionary governments had assumed power
Prussian militarists, such as General Ludendorff, went to Bavaria to
live, and were well received The voung Hitler movement, like other
military orgamzations before 1t, settled down i Munich, and at a
time when 1t was outlawed 1n Prussia was 1n close contact with the
Bavarian government, unul Hitler’s aborttve Beer Hall Putsch of
1923 'The Bavanian part of the Catholic Center, as mentioned before,
sphit off and formed a separate Bavarian People’s Party wath disunctly
antt Iiberal tendencies Monarchical tradition and personal loyalty to
the Wittelsbach famuly determined the attirude of the Bavarian cabi
nets, while Prussian cabinets took the lead 1n the fight aganst monar

4 See Chapter 11
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chical tradinons m Prossia and aganst cononued loyalty to the
Hohenzollerns.

Thus 1t came to pass that Prussia’s influence 1n federal matters, too,
was resented 1 Bavana, not because of the Prussian government's
mulitanism, but now because of 1ts anti-militanistic and its democratic
and Lberal tendencies. Interference by the federal government wath the
reactionary movements in Bavaria was passionately opposed, as was
the spread of federal field agencies 1n Bavaria.

This new antagorusm between Bavaria and the Reich and Prussian
cabinets 1n Berlin found its most violent expression 1n two conflicts
that erupted 1n 1922 and 1923. In July 1g22 the Bavarian cabinet re-
fused to recogmize the Act for the Protection of the Republic; after the
assasstnation of the foreign mimster, Walther Rathenau, this act had
been passed by the Federal Council, with Prussia’s active support, and
by the Reichstag, with two-thirds majorines 1n both bodies—sufficient
to make the act a valid amendment to the Constitution. The Bavarian
cabnet, 1n defiance of the Constitution, superseded the statute with a
decree of its own, the execution of which was left exclusively to
Bavaran officials. When Reich President Ebert threatened to use hus
emergency powers, under Artcle 48, against the Bavarian cabinet,
negotiations led to a sertlement under which Bavania recogmzed the
federal statute, while the federal cabinet made several concessions to
the Bavarian views. A speaial “South-German Senate’ was created 1n
the ‘Supreme Court for the Protection of the Republic’ to make the
final deasions on violations of the act commutted 11 the south, A
Bavarian aide was apponted to the Attorney General, and Bavaran
dustrict attorneys participated 1n the procedure if the case oniginated 1n
Bavaria The federal cabinet also issued regulations to assure the
states that 1n police and judicial matters the federal government would
abstain from sending federal officials and would, 1n general, rely on
the state and local authonities In additon, a general agreement was
reached (August 1922) that no further use would be made of the
national power to create new federal administrations at regional and
local levels, except 1n cases of necessity. Although this agreement had
no constitutional force, 1t determined the subsequent national policy.

The second conflict was even more severe In September 1923, on
the very day when the Rewch president and the federal government
proclatmed the end of the passive resistance 1 the occupied Ruhr
territory, and when 1nflaion was near 1ts peak, the Bavarian govern-

5 All c1ses of minor 1mportance were to be referrud to the state courts For further

details sce Johanmis Mattern, Bavwia and the Rewh, The Confict over the Law for the
Protection of the Republic (Baitmore, 1923)
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ment gave dictatorial powers to Gustav von Kahr, one of the Bavarian
district presidents, by a decree based on a clause n Article 48 of the
Weimar Constitution which authorized the state governments to take
emergency measures if the case was too urgent to wait for measures
to be taken by the Reich president. President Ebert countered by con-
fernng dictatonial executive powers for the entire naton upon the
federal munister of defense, Otto Gessler—classified as a democrat and
thoroughly dishked by the Bavarian monarchists—who 1n turn dele-
gated the execution of hus orders to the regional commandants of the
federal army. The commandant 1n Bavaria was General von Lossow.
On 19 October 1923 Gessler forbade the further publication of the
National Socialist newspaper, Volkischer Beobachter, in Mumich, but
met with the insubordination of General von Lossow, who refused
to carry out the measure, on the ground that the Bavarian cabinet
disapproved of it. When Mimster Gessler dismissed Lossow and ap-
pointed another general, the Bavarian cabinet and 1ts commussar, Kahr,
went 5o far as to reappomnt Lossow. General von Seeckt, military chief
of the army 1n the munistry of defense, sent a proclamation to the
Bavarian troops, 1n which he exhorted them to remam fathful to
their oath sworn to the Rerch and 1ts Constitution. The Bavanian gov-
ernment answered by swearing 1n the Bavarian troops for the Bavarian
government, allegedly acting as ‘the trustee of the German people
until agreement with the federal government s restored.'® General
von Lossow, 1n a broadcast to other German troops, assured them that
‘no one could surpass Bavarians i1n thewr loyalty to the Reich’ and
that the purpose of the Bavarian achion was only that of protecting
Bavaria, ‘shield [Hors] of German national feeling,’ from measures
which the federal government, ‘under Marxst influences, was about
to force upon the Bavarian government.

This situanion constituted the background of Hatler’s Beer Hall
Putsch of 8 November 1923. Hitler tried to utthze the conflict and to
exploit the position, dangerous to them, to which both Kahr and
Lossow had-alieady proceeded. He terrorized them, at the pomnt of
a pistol, mto accepting a national dictatorship of Hitler and Luden-
dorff. Kahr declared himself to be the ‘Stesthalter of the monarchy’ in
Bavaria. Having regained their freedom, however, both Kahr and
Lossow broke with Hitler the following morning. They disbanded the

8The following formula was read to the soldiers at their various Bavaran stations,
and wi1s accepted by them n chorus ‘On the bass of the proclamaton of the Bavarian
state governmnent that has just been read to me T affirm that I have been taken into
duty [sn Pfliht genommen bin] by the Bavarian state government acting as the trustce

of the German people until agreement between Bavaria and the Reich 15 restored I
retter tte my pledee of obedwnce [Ver pflichtung zum Gehorsam] to my supenors’
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Naz party 1n Bavana and arrested Ludendorff and Hider In hus
praclamation of g November Kahr sad.

The treason [of Hitler and his associates] has foundered upon the loyalty
of the Reichswehr and of the state police and upon their consciousness of
their duties . . . The guilty persons will be brought to their due pumsh
ment without consideration [sucksichislos] . . . Not affected exther by lack
of understanding or by cunning [Tucke] I shall pursue my German aim:
to obtain [er11ngen] for our fatherland nner unity

In view of the military character of the events, the federal govern-
ment transferred executive power to General von Seeckt, who dis-
banded the Nazi party in the entire Rewch (23 November)." After
much negotiation Kahr and Lossow finally resigned (18 February
1924) The federal government agan made concessions, It promised
to consult the Bavarian government before commandants of the troops
1n Bavaria were dismissed (consultation before appointments had been
the practice before) or Bavarian troops were used outside Bavaria,
and 1t modified the formula of the oath sworn by the Bavarian
troops *

In the early period of the cnisis—a few days before the Hitler
Putsch—the Social Democrats left the federal cabinet in protest against
the clemency shown the rebellious Bavarian government, They could
refer to the fact that the Stresemann cabinet had appled greater
energy 1n dealing with the government of Saxony, where at the same
period two Communists had jomned a Social Democratic cabinet and
had been accused of violations of the federal Constitution, There the
federal cabinet had responded by sending a commussar to restore order,
and this emussary had deposed the Sanon cabinet with the help of
the army But this differentiation served only to underline the obvious
reality that the position of Bavaria within the Reich had remamed
stronger than that of any other state except Prussia, and that a part
of the army was wmvolved m the rebellion 1n Bavana, but not 1n
Saxony

In January 1924, before the Bavarian crisis was settled, the Bavarian
government sent a long memorandum to the federal government, 1n

TThe Prussin cibinct had disbanded the Nazi party as early as November 1922,
under the Act for the Protection of the Republic

8The new oath was formulited as follows I swear loylty to the Constituton of
the German Reich and of my home state, and I promuse as a gallant soldir at any
tume to protect my fithalind and ats lwful institutions and to pay obidience to the
Reich Prewdent and to my superiors' Thus the ulumate obligation toward the Reich
Constitution as the suprcme law of the land was not modified On the contrary 1t was
expressly stated that the provisions of the Reich Constitution 1nd of the Defense Act

regarding the umty [Einfest] of the natonal army and the unity [Cinhethichhert] of
the supreme command shall not be affected by the solution of the case 1n hand
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whuch 1t submtted 1ts demands for a constitutional modification of the
federal structure. This memorandum stressed the federal character of
the German Rexch. It did not, however, urge changes that would have
retransformed Germany into some kind of loose confederaton. What
Bavaria wanted was no more than a shuft toward pre-1914 pracices.
The whole memorandum was, 1ndeed, built upon the slogan, ‘Bach
to Bismarck.’” This fact may surprise non-German readers who have
not reahized that Bavana as a whole was appreciative of the way n
which Bismarck, after 1871, had treated the affairs of the states. The
memorandum proposed to restore, as far as feasible, the distribution of
powers that had prevaled in the 1mpenal penod; to return to the
Federal Council 1ts old powers, especially 1ts status of equality with
the Reichstag, 1n order to prevent the latter from overriding the Coun-
al’s vetoes; to leave the individual states free to resume the monarchi-
cal form of government if they so desired; and to exempt Bavaria,
as had been the case 1n the impenial period, from the night of the
national government to proclaim a state of siege or emergency. There
was, naturally, one conspicuous breach in the argument 'referring to
Bismarckian nmes: the memorandum did not propose to restore the
threefold hnk between the Prussian and Reich governments that had
been a principal feature of the Bismarckian Reich. The federal gov-
ernment, 1n 1924, answered, pownt for pomnt, 10 a long memorandum
of 1ts own.?

Gradually the Bavarian cabinets came to be composed of less reac-
tionary elements, but Social Democrats and Left Liberals (Democrats)
continued to be excluded, while German Nationals were 1ncluded
without interruption from 1920 to the end. The lead was constantly
with the Bavaran People’s Party, which obtained the plurality of
votes 1n the old Bavarian dustricts.

9 Both metoranda were published See the collection of matenal prepared for the
gover | Reform C: ¢, cited below, Chapter v, note 3.
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MuvrieLierry of views about government was the prevailing infirmuty
of the German democrauc period Not only was no single party ever
strong enough to poll 2 majority of votes, but even the three strictly
democratic parties combined—Social Democrats, Liberals (Democrats),
and Catholic Center—could never obtain a majonity 1 national elec-
twons from 1920 to 1933 They had done so 1n 1919, and even before
the First World War, buc they lost their combined majority 1 1920
and could never regain 1t

Political opiion, disumted on many important pounts, was seriously
divided also 1n regard to the form of government From the beginning
three main groups held incompacble views The communists wanted
a dictatorshup of the proletariat; the republican democrats {the three
parties mentioned above) were agreed on contnung under a demo-
cratic system; and the monarchists desired a more authorttarian form
of government, sumilar to that of the 1mpenal period. It 15 smportant
to realize that none of these three main groups ever held a majority
from 1920 through 1932 The Natonal Sacialists succeeded 1n adding a
fourth group—numerically insignificant in the ‘twentes but from
1930 of considerable strength—which stood 1 faver of totalitarian
government Again, none of the four groups won a majonty. Not
even fasaists and monarchusts combined, or democrats and monarchusts
combned, had a majonity 10 the fatal year of 1932. Only fascists and
communusts together, or fascists and democrats togcther—dlamctncally
opposed views—mustered a majority 10 the two elections of that year.!

Thas holds true, however, only for Germany as a whole, and there-
fore especially for the German Rewchstag Locally, matters were very
dufferent. The two labor parties combined, or someumes even one
of them alone, controlled majorities 1n many cites; reactionary parties
did so n rural communities, as did the Catholic parties n several
places where they outnumbered all others, While 1t 15 of Little nterest

1 On the foregoing scc Prclude to Stlence (cuted n Chapter 1), pp 6o and 1288,
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here to investigate such differences 1o ndividual mumicipalities, a re-
view of regronal differences 1n opimons on government may be rele-
vant for the problems of regionalism and federalism.

Recions wrtH Democratic anp Non-Democraric Majorities

In contrast with the situation i the Rexch as a whole, where the
three democratic parties (Social Democrats, Democrats, and Catholic
Center) lost their majonity as early as 1920 and never reganed 1t,
there were five districts 1 which they kept thewr majority until 193
These districts with stable democratic majorities were all 1n the west
the three Prussian districts of Cologne-Aachen, Coblenz-Trer, and
Westphalia-North (Munster), and the districts of Baden and of Wurt-
temberg. But only 1n Cologne-Aachen and Coblenz Trier, mn the heart
of the Rhineland, did the democratic majonty prevail up to and
including the last free election of November 1932 (Map 2: white).
Westphalia-North lost 1ts democratic majority 1n November 1932
(Map 2: honizontal lines), and Baden and Wurttemberg lost theurs
in July 1932 (Map 2 vertical lines), Wurttemberg had falled to secure
a majonity for the democratic parties once before, for a very short
perod, 1n the first of the two elections held 1n 1924.°

The opposite extreme 1s presented by those numerous regions
which—in line with the trend for the Reich as a whole—the three
democratic parties combined failed to obtain a majority 1n any election
from 1920 to the end of the Republic This was the case 1 most dis-
teicts 1n the center and 1n the east of Germany—east of the Weser
Ruver (mudway between the Rhine and the Elbe)—and also m Dus-
seldorf-East, one of the western districts (Map 2: darkest shading).
If one considers this large and compact German ternitory 1n which
opintons 1 favor of a democratic form of government did not win a
majonity of the people, the collapse of the democratic regime under
the strain of the crists 1 the early 'thirties appears more comprehen-
sible, and to a certain degree even logical, 1n view of the democrauc
need for majorities But the majoriies that outnumbered the three
democratic parties were not homogeneous. As a rule they combimed
nationalists and communists, as will be demonstrated below.

= The following analysis 15 based on 2 manuscript study by Arnold Brecht and Joscf
Berolzhamer, Regional Distiibution of Politieal Opmions sn Germany, Statsstical Data
(Institute of World Affars, 1943) A detulud description of the political development,
dstrice by chistrict, has been preparcd by Josel Berolzhcuner for the Institute (manuscript)

VIt was onc of the many tragic cowncidences of the war that the district with the best

anti totaltariin record 1n Germany, thit of Cologne Aachen, became the first vietim of
the rivages of total war on German soil
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Not even 1n the eastern parts of Ravaria had the three democrauc
parties a majority at any time during the twenties or thereafter. This
was due to the fact that the Bavarian Catholics formed a special
Bavarian People's Party, which pursued uts policy independently of
the Catholic Center Party, with a leaning toward monarchical and
authoritanian tradiions and i1n opposiion to co-operation with the
Soctal Democrats, except 1n coalitions that included also partes of the
Right,

In most of the districts with non-democratic majorities the democra-
tic paries 1n combination had obtained a majonity 1 1919, but had
lost 1t 1n 1920. There were, however, two districts 1n which they did
not have a majonty even 1n 1919, because of the great number of
extremusts of the Left and Rught or the high percentage of votes polled
by the “in-between’ parties. These were the districts of Merseburg and
Lepzig.

Between the western regions, with their stable democratic majori-
ties, and the central and eastern districts, with their constant non-
democratic majorites, there was a belt 1n which the three democratic
parties obtained a majority at least once agan after they had lost
it 1n. 1920, namely 1n 1928, although never thereafter (Map 2: squares)
This group included also three sections outside of the belt: Dussel-
dorf-West, Hamburg, and the three Silesian dustricts.

There was, then, no sharp line of demarcation between the regions
with democratic majonities and those with non-democratic majoritses,
but an area of transition from one to the othei. The transition was 1n
fact a gradual one. Except for Silesia 1t generally followed the direction
from west to east. Thus 1n the western districts of Dusseldorf-West
and Hessen-Darmstadt, democratic majorities prevailed i all four
elections from 1920 to 1928, and 1n Hessen-Nassau (Kassel) and 1n
Weser-Ems (Bremen, Emden) 1n three of them. On the other hand,
n the districts of Magdeburg and South Hanover-Brunswick, which
bordered on the non-democratic block farther to the east, democratic
majorities were reached only 1n 1928, and then only by a very sim
margun, 508 per cent n Magdeburg and 542 per cent 1 South Han-
over. In Hamburg the majority mn 1928 was only 0.1 per cent, and
although there had stll been a demacratic majority 1n 1920 there was
none m the two elections of 1924.

Recrons wrta Nationausric Majoritiss

The fact that large sectons of Germany never had a democratic
majonty after 1919 does not imply that they had nauonalistic ma-
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joriies. As a rule, the non-democratic majority was compased of
nationalistic voters on the right and commumst voters on the left,
In some dustricts, 1n-between parties Iike the National Liberals (Ger-
man People’s Party), the Bavaran People’s Party, or the Economic
Party were also strong.

The German Nauonals, the National Socialists, and smaller anti-
Semitic parties—hereafter called together the nationalistic parties—
actually reached a regional majority nowhere prior to 1932, either
indwvidually or 1n combination, with the exception only of Pomerania,
where they held together a majority as early as 1924 (Map 3: darhest
shading). This majority they lost 1n 1928, but they regained 1t 1n 1930
and hept 1t thereafter In no other district did the nationalistic parties
muster a majority prior to 1932

In 12 out of the 35 election districts the natonalistc parties faled to
reach a majorty even tn March 1933, despite the pressure under which
the elections were held These 12 districts, which were able to defeat
the nationalistic parties even 1n March 1933, were® the Prussian dis-
tricts of Cologne-Aachen, Coblenz-Trier, Dusseldorf-West and East,
Westphahia-North and South, and Berlin; the Bavarian dustrices of
Upper and Lower Bavaria, and of the Palatinate; and the dustricts of
Hamburg and Leipaig (Map 3: whute).

In 10 other districts the natonalistic parues, although obtaiming a
majority 10 March 1933 under terroristic pressure, had never done so
before, not even 1 1932 (Map 3 verucal Lines). These dustricts include
the other regions west of the Weser line and 1n the south, and also the
Brandenburg districts Potsdam I and 11, and those of Dresden and
Upper Silesia,

In the remaming 12 districts the navonalistic parues did obtan a
combined majority 1 the elections of July 1932, but never before that
date (Map 3* squares) In 4 of these districs—Merseburg, Breslau,
South Hanover-Brunswick, and Thuringia—they lost their majority
agmn 1n November 1932, but regained 1t 1n March 1933. In the other
8 dustricts, 1n addiion to that of Pomeranua, they were able to keep
their majonity also 1n November 1932,

Summung up, m 22 of the 35 clecton distucts the nationalistic
pares never had a majorry enher sepmately or together as long as
free elections were held In the remamng 13 districts they obtained
together a majonity in July 1932 after Papen’s coup d'état, but only n
9 dustscts could they keep that majority 1n November 1932, and only
1 one of these districts, Pumerama, did they poll a majority prior to
1932. The western and southern districts and Silesia were among

[35]






REGIONAL DIFFERENCES IN POLITICAL OPINIONS

those that showed*the strongest resistance, as were also the districts of
Berlin, Hamburg, and Leipzig.

RectonaL StrencTH oF THE COMMUNISTS

At the last free elections, in Novembér 1932, the Communists polled
169 per cent of all votes, slightly more than they had ever reached
before within the Reich as a whole. The Communist votes were in
no district below 5 per cent, but otherwise they varied sharply accord-
ing to districts, as follows:

The Communists had their most solid support in the center of
Germany. Here they obtained more than 20 per cent in the contigu-
ous territory that is formed by the districts of Berlin, Brandenburg
(Potsdam I and II), and Merseburg, and by the Saxon districts of
Leipzig and Chemnitz-Zwickau. But the Rhenish-Westphalian indus-
trial districts of Diisseldorf-West, Diisseldorf-East, and Westphalia-
South, and the district of Hamburg also yielded more than 20 per
cent of their votes to the Communists (Map 4: darkest shading). The
maximum of Communist votes was cast in the districts of Berlin (37.7
per cent), Disseldorf-East (28 per cent), and Merseburg (27 per cent).

The Communists came near to having 20 per cent (more than 15
per cent) in the adjacent districts of Thuringia and Dresden-Bautzen
in the center, and Cologne-Aachen and Westphalia-North in the
west; and also in Upper Silesia (Map 4: squares).

The only 4 districts with less than 1o per cent of Communists were
Coblenz-Trier, Franconia, Lower Bavarta, and Liegnitz (Map 4:
white). In the remaining districts—mainly agricultural in character
—the Communists had from 10 to less than 15 per cent of the votes
(Map 4: vertical lines).

In comparing the first three maps on the regional distribution of
votes it becomes evident that in the bulk of Germany the non-
democratic majorities contained a large number of Communists, espe-
cially in the heart of the country.

RecioNAL STRENGTH oF THE NATIONAL SociaLIsTs

Prior to 1930 the National Socialists were numerically a negligible
part of the voters. In spite of proportional representation they ob-
tained only 12 out of 491 seats in the Reichstag elections of 1g28, In
1930 they increased the number of their seats to 107 out of the total
576. But even then they won no paramount importance in any region,
for in none of the districts did they poll as much as 30 per cent of the
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votes, and only in one, Schleswig-Holstein, more than 25 per cent
(27 per cent).

In dus one district of Schleswig-Holstein the Nauonal Socialists
obtained a shght majortty of all the votes cast 1n July 1932 (51 per
cent). With this exception, they never gamed a majority of votes
mn any of the 35 districts prior to March 1933 They lost ther ma-
jority 1 Schleswig Holstein in November 1932.°

Thus at the last free elecuons, i November 1932, the National
Socialists obtained 1n no district the majority of votes cast. But at
these elections they did poll 40 or more per cent m a considerable
number of districts 1n the two belts of agrarian regions reaching from
Schleswig-Holstein through Hanover and Hessen down to the Palat-
nate, and from Pomerama down to Silesia (Map 5 darkest shading).
In addition they had more than 40 per cent of the votes 1n the indus-
trial district of Chemmitz Zwichau The maximum was 47 per cent,
1 Schleswig-Holstein They obtamned 35 to 40 per cent n the adjacent
districts of Mechlenburg, Magdeburg, Thuringia, and Franconia, and
also 1n East Prussia (Map 5 squares)

The opposite extreme 15 tepresented by 2 districts i which the
National Sociahsts still polled less than 20 per cent 1n November 1932
(Map 5* white) These were Cologne Aachen (174 per cent) and
Lower Bavania (181 per cent) In three other districts, Berlin and
Westphalia North and South, less than one-fourth of the vote was
cast for Natonal Socialists (Map 5 dotted area).

In the other southern and western districts, except Baden, the
National Socialists had from 25 to less than 30 per cent, as they had
also 1n Potsdam II and m Upper Silesia (Map 5 honzontal lines).
In Baden, m the rest of Brandenburg, 1n Weser-Ems, and 1n the rest
of Saxony they had from 30 to 35 per cent (Map 5 vertical Lines),

Summing up, 1n November 1932 the Nauonal Soctalists recerved less
than 35 per cent of the votes 1n 19 out of 35 districts, that 15, 1n the
majority of the districts But they obtained between 40 and 47 per

4 Even if Germany had been divided 1nto 400 ane member constituencies, the National
Soctalists 10 1930 would have pollkd less than 40 por cent of the votes n all of these
districts and more than 30 per cent in only 23 of them 1n the great majonty they would
have had less than 20 per cent This has becn computed by ¥ A Hermens, Democracy
or Anarchy? (Notre Dime, 1941) p 259

BThe elections 1n Schleswig Holstun have been examuned 1n a special study by
Rudolf Heburle in Jomnal of Poltties, vol 5 (1943), pp 3 and 115 This paper contains
valuable material on the cononnc and ideologieal reasons why so many farmers shifted
therr votes from other pirties to the Natonal Souialists It alse discusses certan anti-
Prussian or antt umtanin (pro federalistic) sentiments 1n Schleswig Holstemn, kindled by
the antagonism of the ant Marst, Protestant farmers to the Left Center government 1n
Prussia See also C | Fridnch, ‘The Agnicultural Basis of Emotional Nationalsm,'

Public Oprmon Quwterly vol 1 (Apnl 1937), p 50, and “The Peasant ay Evil Gens
of Ductatorship,’ Yale Revzew, vol 26 (1937), p 724.

[39]






REGIONAL DIFFERENCES IN POLITICAL OPINIONS

cent in the large agricultural belts in the west and east. Two years
earlier their percentage had been below 30 per cent in every district.®

Recionar StreneTH oF THE CaTHOLIC PARTIES

It may be of interest to give special consideration to the Catholic
parties—the Center and the Bavarian People’s Party.’ Their strongest
support was, of course, in the west (Rhineland, Westphalia, and to a
lesser degree Weser-Ems), in the south (Bavaria, Baden, Wiirttem-
berg), and in Silesia. Before the First World War they polled large
majorities in a number of districts in these sections. During the earlier
part of the democratic period they still obtained majorities for them-
selves alone in Coblenz-Trier (from 1919 until 1928) and in Cologne-
Aachen (in 1919, and again in the second elections of 1924). They
almost reached a majority in 1919 in three more districts: Disseldorf-
West (50.0 per cent), Lower Bavaria (497 per cent) and Oppeln (479
per cent). In 1930, however, the Catholic parties lost their majority
even in Coblenz-Trier.

In the last free clections there was thus no district in which the
majority of the votes was cast for the Catholic parties alone. They
still obtained, however, more than 45 per cent of the votes in Lower
Bavaria (47 per cent) and in Coblenz-Trier (45.5 per cent), and more
than 35 per cent in Cologne-Aachen (39.3), Oppeln (35.9) and Upper
Bavaria (35.5). This gave them 5 districts in which they obtained more
than one-third of the votes cast.

In addition, more than onefourth of the votes were cast for the
Catholic parties in Disseldorf-West (32.9), Westphalia-North (31.9),
and Baden (27.8); more than one-Afth in Franconia {24.), the Palati-
nate (225), Westphalia-South (23.1), Diisseldorf-East (205), and
Wiirttemberg (20.5). This adds up to 13 districts in which the Catholic
parties polled more than one-fifth of the votes in November 1932.
There followed Weser-Ems with 17.9 per cent, Breslau with 158 per
cent, and the two Hessen districts with 14 per cent each.

Not all Catholic voters cast their votes for the Catholic parties. The
number of those who did not differed widely in the various regions.
Lower Bavaria, 94.3 per cent Catholic, gave the Bavarian People’s
Party only 47 per cent of the votes in November 1932, and Upper

8 JTames K. Pollock, in 'An Arcal Study of the German Elcctorate, 1930-1933, Amers-
can Political Science Review, vol. 38 (1944), p. 89, presents average figures of the
votes cast in the 35 election districts for the Nazis in the four elections held from Sep-
tember 1930 to March 1933 (with map).

7 Neither party was strictly limited to Cathohics, They obtained, in fact, up to 7 or 10

per cent of their votes from non-Catholics. The term Catholic did not appear in their
official designations, ’
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Bavaria (including Munich), go.2 per cent Catholic, gave it only 355
per cent, The attraction of Catholic voters by the National Socialists
was obvious in Upper Bavaria, which, though go per cent Catholic,
gave the Nazis 246 per cent of the votes cast, and even more con-
spicuous in the Bavarian Palatinate, where 70 per cent of the popu-
lation was Catholic but only 225 per cent of the votes were for the
Catholic parties while 42.6 per cent were for the National Socialists
{November 19329. The ratio in favor of the Catholic parties was much
better in Coblenz-Trier, where 73.7 per cent of the population were
Catholics and 458 per cent of the votes went to the Catholic Center
in November 1932. The ratio was even more favorable in Wilrttem-
berg, the only South-German district where the Protestants outnum-
ber the Catholics. Although only 309 per cent of the population were
Catholics, the Center Party obtained 205 per cent of the votes.

In industrial districts many Catholics voted the Communist or
Social Democratic ticket; in Diisseldorf-East, for example, a 53 per
cent Catholic population supplied the Catholic Center with only 205
per cent of the votes in November 1932,

Table 1 shows the relation between the numbers of Catholics and
of votes for the Catholic parties in the major Catholic districts.

Table 1. Catrorics aND Vores Cast ror CatroLic Partiss, -
November 1932

Votes Cast for Catholiz Partes

Catholics in S of  — \
Election Distrect Total Populasion  In Yo of all vates cast  In G of Catholic voters®
Lower Bavaria 94.3 47-1 499
Upper Bavaria 90,2 35.5 39.4
Oplpcln 88.5 35.9 40.6
Cologne-Aachen 81.9 39.3 48.0
Coblenz-Trier 73.7 45-8 6.1
The Palarinate 70.0 .5 3L
Baden 58.4 27.8 47.6
Westphalia-North 56.5 3.9 56.5
Diisseldorf-West 53.0 {ca.) 3.9 62.1
Diisseldorf-East 53.0 (sa.) 20.5 38.6
Franconia 46.2 4.4 5.8
Westphalia-South 43.1 23.1 53.6
Wurttemberg 30.9 0.5 65.8

6 (n the assumptioa that the percentage of Cathalie voters in the tatal sumber of voters equaled the perocotsge of
Catholics in the wral number of people.

CoNCLUSIONS

The four maps show clearly that the distribution of political opin-
jons abour government in Germany was distinctly different in the
various regions. Before rg32 the Weser River and its prolongation to
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the south approximately formed the line between democratic majon-
ties to the west and non democratic majonuies to the east But even
the territory east of the Weser, although 1n general non democratic
1 1ts majorities, had no nauonalistic majorities before 1932, except 1n
Pomeramia In Silesia democratw majorties still prevaled i 1928
In other sections the Communists were an essenual element 1 the
non-democratic majority of the people, especually 1n the center of the
country, as were Bavaran Catholics 1n the south.

The Weser line to a certain degree marked also the western frontier
of the victories of nationalistic majorities 1n 1932 But there were large
secttons also 1n the center and east of the country where nationalistic
parties mustered no mujorities even then These were the sections
where either Communists (as i Berlin and the west of Brandenburg,
in Hamburg, and n Saxonv) or Catholics (as 1o Bavaria and Upper
Silesia) were very strong

On the other hand 1t 15 remarkable that i 1932 the rapid progress
of the National Socialists in the agranan districts cut across the Weser
line and proceeded to the west in Hessen and the Palatinate

The result may also be summed up in the following way. Just
as 1n the Reich as a whole, where none of the incompatible political
blocs—democrats, Communists and nightist authoritarians—ever had a
majority from 1920 to the end of the republican period, so too 1n most
of the regions none of them mustered a majority over all others Re-
markable exceptions to this rule existed, however, in the western dis-
tricts and 1n Silesia, where the democrauc parties did hold a ma-
jonty up to 1932, 1930, or 1925, and i Pomeransa, where the na-
nonalistic parties held a majority as early as 1924 Not unul 1932—
high mark of the unemployment crisis—did this picture change def-
mitely to the advantage of the nationalistic parties They obtained a
majority 1n 13 districts 1n July of that criucal year and 1n g 1 No
vember, while the demociatic partics were able to mamntan their
majority only 1n 3 western districts in July and 1 2 1n November
Even then, neither the democratic voters nor the nationalistic voters
recetved the majority of all votes in two thirds or more of the districts
(that 15, 1 20 districts 1 July and 1n 24 1n November)

The mere fact that some regions had a greater percentage of demo-
cratically minded people than others 15 not necessarily a conclusive
argument for the thesis that 1t would have been better if they had set
up their government independently of those other regions This would
have destroyed the possibility of torming democratic governments for
the whole country In Prussia 1t had been possible to do so from 1919
to 1932, just because of the inclusion of the western parts In the
Reuch, for the sume reason, the democratic parues had been able to
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maintan at least a considerable influence, unul Papen’s coup d'étar
1n 1932 depnived them of that influence, both 1n the Rech and in
Prussia®

The marked regional stratification of politzcal opimons 1n Germany
does, however, offer a plausible argument for re establishing some kind
of federal system, and perfectng 1t by the ehmunation of oversize
Prussia as a single state, in order to leave homogeneous regions the
posstbility of shaping ther pattern of hte differently 1n matters that
can be locally differentiated.’

Whether the Weser Line will play in post-Huler Germany a role
sumlar to the one 1t had 1n pre Hitler times, with regard to the strat-
fication of political opimons, 1t 15 not possible to foretell with cer-
tamty, A great amount of mugranon within Germany took place
during the Hitler regime, especially 1n connection with the relocation
of industries This shuft strongly affected the density and composition
of the population, particularly in the central and eastern regions, long
before the systematic bombing of industrial centers led to further
radical changes." The lessons of the Hutler period and the experiences
of the war will go far to affect political opimions, and the conditions
umposed by the victors will influence both the distribution of the popu-
lation and the people’s political views Notwathstanding such changes,
the prevalence of Catholics 1n the west and south, of farmers 1n the
western and eastern German farm belts, and of industrial workers
in the center and n the Ruhr territory, will probably continue to
affect local pohucal opimions, even after the overthrow of National
Socialism.*

8 Sec Chapters mt and xiv

9 See Chapter xvi

10Sce Populanon Shifts i Germany under the Huler Regime, prepared bv Ernust
Hamburger for the research project on Germany's Position 1n European Postwar Re
construction (Insntute of World Affairs, Manuscript)

11 A mumcogriphed preprnt of this chapter was curculated 1in March 1944 Sigmund
Neumann, 1n his valuable study on the rebirth of polincal parties 1n Germany, "Transt

ton to Democracy 10 Germany,' Pobitecal Scrence Quarterly, vol 59 (1044), pp 341 62,
has expressed (p 354) lus agreement with the concluding passage
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American and German Federalism: Distribution
of Powers

¢

Drererences between American and German federalism were not
restricted to the number and size of the states and to political tradi-
tions. They included wide divergencies in the distribution of powers
among the various levels of government. The origin of the latter
differences and their gradual modification is illuminating not only
for recent American and German history but also for the modern
problems of federalism in general, and of decentralized administration
even in nondederal countries.

The line of demarcation that in the United States separates gov-
ernmental powers of the nation from those of the states has always
been vertical. When power to deal with some subject-matter was
given to the federal government, it was as a rule full governmental
power, including administration and adjudication as well as legisle-
tion, This was not so in Germany. The imperial constitution of 1871,
while liberally granting the federal government the power to legislate
in most fields of general significance, left administrative and judicial
functions in almost all matters to the states. While the nation’s legis-
lative power was much broader in Germany from the very beginning
than it has ever become here, its administrative power was much nar-
rower, at least in the beginning. In other words, the original line of
demarcation between powers in Germany was korrzontal rather than
vertical,

To illustrate, the national government in Berlin from the inception
of the empire in 1871 obtained almost unlimited power to legislate
in the fields of commerce and industry, criminal law, judicial organi-
zation and procedure, the press, assemblies, and associations; and as
early as 1873 it obtained that power also for civil law. And all these
powers were used. The law of bills of exchange (1848) and the codes
of commerce (1861), of industry (186) and of penal law (1860) were
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taken over readymade from the German Confederation and the North-
German Federation. National codes of the law of the press (1874), of
judicial orgamzation and procedure (1879), of cvil law (1896), and
of the law of assembly and associanion (19o8) came into being during
the 1mpenial period, as well as acts providing for public mnsurance
aganst sickness (1883), acadents-at-work (1884-7), and disability and
old age (1889). No doubt was possible of the constitutionality of
these federal statutes, No problematic commerce clause of the Ameri-
can hind forced the legislature to disunguish between 1nterstate and
intrastate commerce, or between commerce and manufacture, or to
engage 1n roundabout methods of reaching its goals.*

Broad as had been the federal power to legislate before rg19, 1t
was expanded still further by the Weimar Consutution, Several new
items were added. Moreover, the federal government obtamned the
power to establish uniform ‘principles’ :n matters 1n which 1t had no
full legislative power, namely, regarding religious corporations, schools,
libraries, state and municipal avil services, agricultural law, land dis
tribution, housing, and bunials (Grundsatzgesetzgebung, Arucles 10
and 11). With regard to two other categories—matters of public wel-
fare and those of public peace and order—the federal government was
authorized to legislate ‘whenever the arcumstances required i
(Bedurfnisgesetzgebung, Artcle g).

In regard to admimstiation matters were strihingly different during
the imperial period. Federal laws were as a rule adminstered 1n the
field not by federal agencies but by the states. ‘The federal postal service
and the federal navy alone had field agencies of their own at that time,
if we except here the federal bank (Reichsbank), which had a number
of branches throughout the nation. Since naval field adminstration
was practically restricted to the coastal regions, the only federal field
agencies onc encountered 1n urban and rural places outside Berlin
prior to the Fust Wotld War were the local post offices with their
wscription ‘Kaiserliches Postamt,’ most of their buildings constructed
during the poorest archutectural period 1n a pseudo-gothic style Even
these were not to be found 1n Bavania and Wurttemberg, whose sov-
ereign privilege to conduct therr own postal admimstration had been
reserved to them.

All other field admmstrations were run by the separite states or
under therr superviston by thewr subdivisions. This was so even in
regard to customs duties. Although tanffs were federal, the customs
officers who mspected the luggage of the traveler or any other goods
imported were state employees—of Prussta, Bavaria, Hamburg,

1 See the following chapter
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Bremen, etc. The states retained a small percentage of the proceeds
as a compensation for their administrative costs, and passed the rest
on to the federal treasury.

Law enforcement too was 2 matter for the separate states. While
the federal government in the United States may enforce its own
laws by its own courts and through its own district attorneys and
investigation bureaus, German federal power—at least during the
imperial period—had to leave enforcement to the states. True, the
final appeal in important cases lay to the federal Supreme Court, and
judicial prosecution for high treason fell under its original jurisdiction.
But the states established all other regular courts, and the police; they
appointed the judges, district attorneys, and police officers; and they
exercised whatever administrative discretion was left in regard to en-
forcement of the laws.

Not even the military administration was federal. The army was
paid for by the federal government, but was subdivided into state
contingents. Prussia, Bavaria, Wirttemberg, and Saxony administered
their separate contingents, while the smaller states had military agree-
ments with Prussia. Legislation, budgeting, and certain general regu-
lations in military matters were fedcrdl but not the current adminis-
tration of these matters in peacetime.*

Summing up, in imperial times federal administration as distinct
from legislation was restricted to foreign affairs, the navy, the postal
services, and a few central institutions, such as the federal Supreme
Court in Leipzig, which had no federal district courts below it. In
other matters, federal departments in Berlin exercised some central
administrative functions, such as research, preparation of legislation,
the issuance of ‘directives’ in execution of the federal legislation after
discussion in the Federal Council, and a weak sort of surveillance
over state administration to assure its conformity with the federal
laws. But they had no field agencies. They were, as the slang expres-
sion had it, like heads without bodies."

This horizontal division of powers, which permitted the federal
government to pass general legislation and to watch over the execu-
tion of federal laws but left the execution itself to the states, had
obvious advantages. It helped German administration to avoid dupli-
cation and triplication in the field. Clarity of jurisdiction, and efficient
collaboration under one government only—the state government—
distinguished field administration under this scheme.

The basic idea of this arrangement could not be maintained, how-

2See Chapter 1v on Bavaria’s special prisileges.

3'The German saying was ‘Dame ohne Unterleib,’ referring to the popular feature in
country fairs—a woman with no bady below her waist.
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ever, under the force of postwar requirements. Large branches of
administration were taken over by the federal government in the
democrauc period. Bavaria’s and Wurttemberg’s separate postal serv-
1ces disappeared. The army, too small to be divided 1nto four contin-
gents, becamne federal. The care of veterans was put in the charge of a
large federal administration with regional and local offices. Further-
more, the financial disaster made 1t necessary to establish federal
financial agencies 10 the field. To avoid duplication, these agencies
took over also the admimstration of state income taxes and other state
revenues, the federal government passing part of the proceeds on to
the states, 1n reversal of the former pracuce. The ralroads, formerly
owned by the separate states, were transferred to a federal railroad
admunstration. The navigable streams were likewise placed under
federal admimistration. Finally, when the problem of unemployment
was tackled, federal agencies in charge of employment offices and
unemployment compensation were established on three levels.!

Thus by the middle of the mineteen-twenties a vertical distribution
of powers had been added to the horizontal one. The former umty of
command over all the public services operating within a state had dis-
appeared. The traveler now could see federal post offices even in
Bavaria and Wurttemberg. He could find federal railroads, federal
finance agencies, federal employment agencies everywhere, and at
many places also federal agencies dealing with war veterans, federal
army barrachs or federal agencies 1n charge of waterways.

The federal budget clearly reflected these changes In 1871 1t con-
taned only four big items: for the army—and actually these allot-
ments were spent by the four contingent armues rather than by federal
agencies; for the navy; for war veterans; and for foreign affairs By
1913 four more major appropriations had been added for the colo-
nies; for the Keel Canal, which was manly a mihtary affair; for the
national debt service; and for old-age and disability insurance At the
end of the republican period the colomal stem had disappeared, and
the appropriations for the army and navy were considerably smaller
The other 1tems, however, had much larger amounts allocated to them.
In addition, there were big items now for many commercial canals;
for financial administration; and especially for the varous branches
of social adminustration,

But state adminustration had not vanished. Most important, justice,
police, education, and the supervision of mumecipalities continued to
be affairs of the states, and theurs alone, except for some central nst-

# Sce the following chapter.
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tutions, such as the federal Supreme Court, and except for remporary
wnterference through federal emergency decrees.

Thus the problems of ‘admimistrative federalism' came more and
more to the fore 1n Germany, much as they did ten years later 1n the
United States. Some differences, however, should be noted. The Unuted
States 15 stll far from having income taves assessed and collected by
one set of agencies for both federal and state purposes, as has been
the case 1n Germany ever since 1871. Nor 15 justice here adminustered
by the same set of state attorneys and state courts, irrespective of
whether cases anise from federal or state laws, In Germany all jyudicial
admunistration became federal under Hitler. But even when 1t was
1n state hands, there was no duplication of courts—or even triplca-
tion, with county and municipal courts added to federal and state
courts—such as prevails here Nor was there duphicatnon or triplica-
uon of police authority. Other administrative differences between
Germany and the United States existed 1n the field of social secur-
1ty.? But important as these varitions are, they should not distract
attention from the basic similinties between the United States after
1933 and democratic Germany before 1933 1 thewr admimstrative
problems of federahism.

Much more marked differences between the two countries persisted
i the sphere of legislanon. When Germany adopted the American
princtple of a vertical division of power between the nation and the
states, she nevertheless continued the old horizontal division. Federal
power to legislate remained, therefore, much stronger in Germany
than 1 the United States In this country federal legislation 1n mat-
ters of business, trade, and commerce has recently increased by leaps
and bounds, but there are sull constitutional limits to be observed
that have never troubled Germany‘ Furthermore, the United States
15 far from possessing national codes of civil and penal law; or federal
laws for the press, for assemblies and assouations, or for judicial
organization and procedure 1n the states.

Not only was the legislative power of the federal government fur-
ther enlarged 1n Germany during the democratic period, as has been
mentioned above, but Arucle 48 of the Weimar Constitution pro-
vided the federal govetnment also with a temporary power to legis-
late by presidential decree, or otherwise to become active 1n any feld,
by wirtue of such a decree, ‘in order to restore peace and order when-
ever they were senously disturbed’ (Ausnahmegesetzgebung). Only
the basic structure of the Constitution was to be indefeasible This
provision enabled the federal government temporarly to tahe over

B See the following chaptr
6 See the following chapter
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even state police or other branches of state administration, although
this was not done between 1924 and 1932 because of the opposition
of the state governments to such encroachment,

VI

Federalism in Practice

SeveraL defects in the German federal system are self evident, and
have always been so Others are less patent, and have revealed them
selves only gradually, and someumes only to persons who worhed
within one of the governments, federal, state, or local

Not all the difficulties that have appeared 1n American federalism,
especially 1n the fields of economucs and public finance, have ested
i Germany, as will be seen presently On the other hand, some
specifically German difficulues are of no interest for the soluton of
Amencan problems Notwithstanding such obvious peculiarities on
both sides 1t can be said that a good many of the shortcomungs thu
arose 1n republican Germany have found their counterparts meanwhile
1o the United States An immediate American interest 1s ikely to
attach also to the good effects and to some adverse implications of
certain German peculiarities that may be considered workable alterna
tives 1n the United States, for example, the nationalization of unem
ployment isurance, the umon of federal and state agencies for the
tollection of income taxes, and the union of federal, state, and local
courts and police Some remarhs will be added here on the relations
of federalism to special subjects

Econouics

In regard to the relations between a federally organized nauon and
1ts constituent states American observers are likely to look for trouble
first of all 1n the sphere of economics, where serious difficulties have
developed 1n the United States These difficulties, let 1t be recalled,
onginated mainly 1 the fact that the federal government had ob-
tamned no direct constitutional authority to deal with the production of
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industrial raw materials, with agriculture, with manufacture, with 1n-
dustrial or agncultural labor, with nsurance business, and the like.
‘The normal power of the federal government in regard to the domes
tic economy was lmuted to ‘commerce . . . among the several states
and with the Indian tribes,’ to currency and bankruptcy, and to the
spending of money for the general welfare Up to the muddle of the
mneteen-thirties the Umited States Supreme Court often insisted that
the production of industrial raw materals, agriculture, manufacture,
and industrial or agricultural labor do not come under the head of
commerce but ‘precede’ or follow commerce, that they are not of an
wterstate but of a local character, or that not every interference with
them durectly affects 1nrerstate commerce, and that insurance, too, 1s
not commerce * Most of these judicial views have been either modified
or abandoned during the last few years, but they have left vestiges
that must not be overloohed and that sull hover over sweeping projects,
especially those nvolving purely local business®

All this was very dufferent m Geimany There federal regulation
or control regarding industry and commerce offered no constitutronal
problems. Even the constitution of 1871 granted the federal govern-
ment unhmited authonty to legislate concerning industry and manu-
facture (Gewerbebeirieb), trade and commerce (Handelsgeserzge-
bung), the law of commerce and that of bills of exchange (Handels-
und Wechselrecht), insurance (Versicherungswesen), and communi-
cation by telegraph ¢ The Weimar Constitution gave the federal gov-
ernment additional power to legislate ‘on labor law, on the insurance
and protection of workers and employees and on employment service’;
on the law of emunent doman or expropriation (Entesgnungsrecht);
‘on the socialization of natural resources and of economic enterprises,

1 For conspicuous expressions of these views even in the thurties see Carter ¢ Carter

Coal Co, 208 US 238 (rg36), and n part alse Schechier Poultry Corp ¢ United
States, 195 US 405 (1935)

2 Among recent decisions sce Walling ¢ Jacksonulle Paper Co, 317 US 564 (1942),
which held that employees handling imported goods, ordered merely 1n anticipuon of
general trade, were not cting in inturstite commeree nd were therefore not covered by
the Far Labor Standards Mt Willng ¢ Goldblut, 318 US 757 (1943), contending
that employces who mercly handled soods within 2 warchouse were not 1n interstate
commerce, rven though the goods were recaned 1n interstate conmeree and Mcl cod ¢
Threlheld, 63 Sup Ct 1248 (1943), holdin, that a cooh who served rulroad main
tenance worhers was not in ntrstate commeree, beetwse he was not engaged 0 actunl
work upon the transportition facilines (this was 2 5 to 4 decision) These deusions lene
1t an open question howcier, whether the funcons of the respectve emplosees sub
stantially ‘affected interstatc commerce and mu bt therefore hie been brought under
the Fur Labor Standrds Act 1f Congress had chosen a broader formulition in that et
See Notes, ‘Commerce Clwse Deusions 1936 1942, Columbia Las Revtew vol 42
(1942), p 1333, and 'The Supreme Court of the Umted Stites during the October
Term, 1942, 1bud 1ol 43 (1943), pp 837 851

8 Article 4, clauses 1, 2, 10, and 13
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on the production, manufacture or distribution of economic goods for
the general economy [Gememunrischaft] and on the determination
of therr prices’; on muning, 1 addition to manufacture; ‘on railroads,
inland waterways, motor traffic on land, on water and 1n the air, and
on the construction of highways for the general traffic or for the de-
fense of the country’; and on theaters and movies.*

The federal government even obtaned the power to legislate on
public welfare, 4f there should be need for umform regulation’®
Furthermore, 1t could establish ‘principles’ regarding the law of the
soil (Bodenrecht), the distribution of the soul, rural settlement (Ansred-
lungs- und Heimstattenwesen), restriction of the disposal of landed
property (Bindung des Grundbesiizes), housing (Wohnungswesen),
and the distnbution of the population (Bevolkerungsvertedung)’!
Although these were generally matters for the states to deal with, the
federal government could establish uniform ‘principles’ for state meas-
ures, and the courts decided that these principles could be pronounced
in such a defimte way as to be applicable to the individual case without
any intermeduary state legislation. Whenever the Reich legiumately
exercised 1ts right to leguslate, its laws prevailed over contradictory state
laws.”

Federal power to legislate 1n the field of economics could hardly be
mote sweeping. The federal measures could extend to the smallest
and to purely local enterprises. They could pertamn to any such ques
tions as the regulation of fair standards, of output, prices, wages, and
even nationalization, if desired. In addition to national codes of in-
dustry, commerce, and social nsurance, mentioned in the preceding
chapter, there were national railroads, national telegraph and telephone
systems, national supervision of private nsurance, national control of
cartels and of potash and coal industiies, and national labor laws The
federal government owned a wide system of industrial enterprises, n-
cluding hydreelectric plants in various parts of the country, industrial
works, banks, and even a commercial establishment for audiing. Most
of these enterprises were orgamzed as jomnt-stock companues, the shares
being held by a natonally owned holding company, VIAG (Vereinigte
Industrie-Unternehmungen Akuen Gesellschaft).* Duning the Hitler
regime such industrial Rech property was greatly increased, espe-

4 Artde 7, clavses 7, 12, 13, 16, 17, 19, and 20,

5 Article g, clause 1

 Article 10, daue 4

T Artile 13 ‘Rexchsrecht brcht Landrecht *

%Ste A Breche, ‘Three Tomes 1n Comparanve Adminsstration,’ Public Policy, vol 2
(1941), p 289, sccond topic On ratroads we A W Macmahon and W R Dirtmar,

‘Autonomous Public Enterprise—The German Raillways,’ Poliscal Science Quarterly
vol 54 (1939), p 481, and vol 55 (1940}, p 25
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aally n the immense property acquired by the nationally owned
Hermann Goring Werke."

Another reason why public economic control was not hampered
much by the federal structure in Germany was the size of Prussia.
Over 1ts large area the Prussian government could orgameze, uniformly
and according to a consistent policy, its system of factory inspections
and of subventions or restrictions of industrial activities. It could estab-
lish government-owned industries with httle regard for geographic
limitations. During the democrauc period most of Prussia’s state-owned
enterprises became combined in one big holding corporation of the
Prussian government, Vereimigte Elehtrizitats- und Bergwerhs-A.G.,
with 1ts subsidiaries 1n the fields of hydroelectric plants, foundries,
mines, quarries, salt works, potash plants, and amber works, distributed
over various sections of the country.'

Regional combinatons, too, could be formed fieely not only by the
Reich but also by Prussia, according to economic needs, Thus three
great limited-purpose umons (Zweckves bande) in the Ruhr territory,
established under Prussian legistanion, cut across the boundaries of
two large provinces, Rhineland and Westphahia, and included many
aties and rural commumties among their members, the two older
untons dealing with sanitation, water control, and dam buwilding, the
other with zoning and housing problems.’*

In these circumstances the adverse effects which the federal system
exerted on economics were more spotty than 1n the United States, that
15, they appeared chiefly in some of the small states and in the domese
border regions of the larger ones The erratc boundaries and the
numerous enclaves often hindered, or at least complicated, the rational
handling of economic matters This was conspicuously the case with
respect to the seaport state of Hamburg and the Prusstan cities 1n s
immediate vicinity. Yet there were similar if less conspicuous diffi-
culties elsewhere, as in Frankfort on-Main Thus large Prussian trade
aty, situated close to the houndaries of Bavaria, Hessen, and Baden,
found much to complain about 1n the bureaucrauc difficulties that
arose from the numerous state boundary hines 1 its vicumty. Some
such difficulties could be removed or mitigated by agreements among
the states concerned; thus there were large scale agreements between

98ee K Lachmann, ‘The Humann Gonng Worhs and ‘More on the Hurmann
Goring Works,' Secial Research, vol 8 (1941), p 24, 10d vol ¢ (1942), p 396

10 See Hans Staudinger, Der Staat als Unternehmer (Berhn, 1932) Dr Staudinger
was at the ume permanent undur scerctary (Staatssekieta) of the Prusnan Mimstry of
Commerce and Industry

11 Ryhrverband (1913), Ruhrtalsperren Veran (1913), and Siedlungsverband Ruhr-
kohlenbezirk (1920)
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Hamburg and Prussia on port facilities and expansion. But many un-
satisfactory points of a geographic character remained unsettled.

In addition, the economic inadequacy of the state boundaries had
secondary effects that were of a more general nature. The Reich gov-
ernment could not leave economic regulations to the states so easily
as it might have done if the states had covered economically adequate
areas. Nor could it adjust the boundaries of its own regional agencies
to the state boundaries. Thus it had to create areas of its own for
federal administrative purposes. These administrative difficulties and
their implications will be discussed below.

FiNance

The United States government has exclusive jurisdiction over the
major sources of revenue only with respect to customs duties. The
German Reich from the beginning had the exclusive right also to tax
salt, sugar and syrup, tobacco, hard liquor and beer, except that the
Reich could not tax liquor or beer in Bavaria, Wikrttemberg, and
Baden.* As has been mentioned before, the administration of all
federal taxes and of customs duties was originally left to the states,
which turned over the proceeds to the federal government after the
deduction of administrative costs, as regulated in the constitudon of
1871. Furthermore, the states paid proportional amounts for meeting
expenditures of the Reich that were not covered by the Reich’s own
revenues.

The Weimar Constitution, while preserving the exclusive jurisdic-
tion of the national government regarding customs duties, abstained
from enumerating other exclusive sources of the federal income. In-
stead, Article 8 gave the Reich the more sweeping power to legislate
any taxes and excises ‘in so far as they are claimed [in Anspruch
genommen] in whole or in part for the purposes of the Reich. A
general clause stipulated that, if the Reich took over revenues previ-
ously raised by the states, it had ‘to take into consideration the preserva-
tion of the states’ ability to exist” (Lebensfahigheit).

In addition to levying any kind of taxes itself, the Reich could estab-
lish principles covering what taxes might or might not be levied by
the states, and the procedure to be used, whenever such statement of
principles was considered necessary either to avoid gertain disadvan-
tages, such as double taxation, or to take care of important community
interests (wichtige Gesellschaftsinteressen zu wahren)." The federal
government, it is true, could normally do all this only by way of legis-

12 Constitution of 1871, Article 35,
13 Ariicle 11,
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lation, and the states had therr say in the Federal Council during the
legislauve procedure But the Reichstag could override any veto of
the Federal Counail by a two thirds majonty, and emergency decrees
based on Article 48 of the Constitution could bypass the Federal
Counal completely

In the financial field, therefore, federal power was at least as strong
as . general economics Constitutional difficulties that have arisen or
may anse 1n the United States with respect to the avoidance of double
taxatton, or to a rattonal combination of federal and state agencies for
the collection of ncome taxes, did not exsst 1n the German republic

After the Erzberger finance refoim of 191920, the rates of 1ncome
taxes, including corporation 1ncome taxes, were deterrmuned exclusively
by federal legislation, and were assessed and collected by national
agencies The Rewch government transferred 75 per cent of the pro-
ceeds to the state governments, which were bound to hand on a defi
nite mimmum of ther share to the mumicipalities and other local
umits The federal government hept only 25 per cent for its own
purposes Likewse, the turnover tax was levied and collected by the
federal government, wiich 1n this case handed only 30 per cent to
the states, keeping 70 per cent for its own purposes The proceeds of
three other taxes—those on the acquisition of real estate, on motor
cars, and on race betting—were enticely handed on to the states, leav
ing the federal treasury only 4 per cent as compensation for the ad-
munstrative work

Assessment and collection of these taxes, of customs dutres, and of
the various excises of the Reich were carned through by federal re-
gional and local agencies (Landecfinanzamter and Finanzamter) under
the federal mumster of finnce Consequently there was little duplica
non of federal, state, and local agencies 1 financial matters Double
taxation was 10 the mun elimmated

But two other difficulties emcrged The first was a problem 1n dis
tribution ‘The amount that eich individual state receved from the
75 per cent share of all the states 1n ncome t returns was determined
1n proportion not to the number of people or tavpayers but to the
income taxes due within its terntory Naturally, the average income
varied widely from state to state (see Table 2) and the mcome tax

14 These were the final proporuons ongnally the distnbuton was different For
detuls—not relevant to the present purpose—of the distribution of revenues and ex
penditures among the three levels of government sce Mabel Newcomer s useful book on
Central and Local Tmance n Germany and England (New Yorh 1957) also, A
Brecht, Ausgaben nnd Emnahmen von Renh Landern und Gemewnden (Berhn, 1932),

and Three Topics 1n Compurative Adnumistration (cited above), thied topic, concern
1ng expenditures 1n relation to density of populanon
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returns varied accordingly, and therefore, although each state received
the same percentage of the yields from its territory, some states re-
ceived lower amounts per capita than others,

Table 2. Averace Prr Carrra INcome 1v THE Major Secrions
or GerMaNY, 1928, 1932, 1934°

Section 1928 1932 1934

Sratss
Bavaria RM. 1,041 RM. 614 RM. 733
Thuringia 1,095 613 753
Baden 1,135 683 778
Hessen 1,158 634
Prussia 1,174 688 794
Witttemberg 1,183 807 918
Saxony 143 766 878
Hamburg 1,754 1,037 1,110
Other states 1,155 715 839

PrussiaN ProviNcEs
East Prussia 814 535 [3¢1
Border Province 837 516 607
Upper Sulesia 850 476 554
Pomerania 91 573 697
Lower Silesia 1,057 639 708
Hanover 1,069 683 79t
Westphalia 1,080 600 699
Brandenburg 1,140 719 799
Saxony 1,155 671 787
Schleswig-Holstein 1,164 736 835
Rhine Province 1,218 681 790
Hessen Nassau 1,126 686 793
Berlin 1,822 1,042 1,216

AL Gurbany 1,185 696 804

9 From Statessssches Jabrbuch (1937, F.Mm- The figures, whick arc here arranged 1 order of ascending megoitudes
as of 1518, murror the poorer candttions of the agricultura] as compared with the industrial, and of the castern as com-
Fpared wich the western secrions. They also reflect the slnmi{:n 1ncomes during the depression period, The entry ‘Other
states’ Jumps together low-1acome states, such as the two Mecklenbargs and the two Lippes, and high-income statcs,
guch a5 Bremen and Lubeck. For thesc states see Tables 3 and 4. The high averages of Schieswig-Holstem arc explaned
by the scluston of the subuchs of Hamburg, 20d she high zverages of Hessen Nassau by the sclusion of Frankforc-on-
Man,

A fede ied to provide for a moderate equalization,”

While on principle each state had to receive 75 per cent of the pro-
ceeds from its territory, it was determined that the poorer states should
be given a larger percentage. A poorer state was defined as one in
which the federal income taxes, in per capita average of the popula-
tion, were less than 8o per cent of the corresponding national average.
Such a state was to receive more than its normal share until it had
either reached the minimum standard (8o per cent of the national

16 See Section 35 of the Finance Equalization Act (Fingnzausgleichsgesetz) of 23 June
1923, as amended.
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average) or recerved the entre proceeds from its terrtory including
the share that would normally go to the Reich

Thus formula was not quite so equitable as 1t seemed Under 1t seven
‘poor” states recerved subvenuons out of national funds (see Table 3),

Table 3 SusvenTions Pamp Poor STaTEs FROM THE FEDERAL SHARE IN
GEerMaN Income Taxes, 1928, 1931

1928 193t
U ¥
State Midlion RM Milion RM. RM. per capria
Bavaria 26 @ 15 6 21
Mecklenburg Schwerin 58 34 497
Oldenburg 39 17 499
Thuringia 11 12 135
Lippe 14 079 8
Mfgklcnbu.rg Streliez 075 a4 z o;
Schaumburg Lippe o4 017 3 6o
Waldeck ® 0138
ToraL 40 7 25 3

@ United wath Prawia i 1329 Conscquently Prussia bad vo do the subvennioning theveafeer

while poor districts of simlar size within large states were given no
such help The states that profited from the subvention formula were
Bavaria, Thunngia, and five of the small states with fewer than a
million inhabitants (the two Mechlenburgs, the two Lippes, and
Oldenburg) The total amount in question was only about RM
25,000,000 1n 1931 (40,000,000 30 1928), but 1t meant much to the
recipients More than haif of 1t fell to Bavaria The amount per capita
was RM 211 1n Bavana (1931), but between RM 360 and 499 1n
the five small states

If the same formula had been applied to those Prussian provinces in
which the income tax yielded less than 8o per cent of the natonal
average per capita—especually kast Prussia, Pomeramia, Upper Silesia,
and the Border Province—they would have receved a larger totaf than
all other states together (1928, RM 72,000,000} Prussia as a whole,
however, although not quite up to the national 1ncome tax average per
capita, came close to 1t, and therefore recerved no subvention from the
national tax share Thus she had to subvention her poorer provinces
herself, while states with a much higher per capita income had no
such hability to face The Prussian government, therefore, denounced
this method of equalization, contending especially that it preserved
the existence of the poorer undersize states 1 an artificial way, these
states, 1t held, should be obliged 10 rcorganize themselves into more
reasonable umts by withdrawing from them any special subventions

{59]



POWERS AND PRACTICE

No such difficolties have arisen 10 the Unuted States, for the simple
reason that the federal government pays no direct contributions to
the poorer states out of the proceeds of the federal income tax. The
problem would have disappeared 1n Germany, too, if the nauonal
subventions had been abandoned. That was ardently opposed, natu-
rally, by the recipients. From the pomnt of view of federalism, this
matter was entirely a question of policy, not mvolving any technical
problems.'®

It should be noted, incidentally, that the average taxes paid 1n the
various sections differed much more than the average incomes The
reason for this 1s that the lowest mcome groups were either com
pletely free from income tax or paid low rates, while high incomes
had much higher rates applied to them. The relanve ‘taxpaying
strength’ (Steuerkraft) of the vanious sections 1s strihingly evident 1n
Table 4.

Table 4 Averace Per Caprra Taxes Due m Various Scerions or
GerMANY, 1925 ¢

States Sectrons of Prusita ®
Mecklenburg Screlitz RM 318 East Prussta RM 1012
Lippe 35 Upper Silesta 59
Mecklenburg Schwerin 352 Pomerania 322
Schaumburg Lippe 375 Lower Silesta 398
Oldenburg 40 4 Brandenburg 17
Bavaria 48 Hanover 463
Hessen 466 Westphalia (Munster districe) 483
Thurtngia 470

Saxony (Magdeburg district) 503

Braunschweig 530 Schleswig-Holstein §12
Baden 53 2 Rhune Province
Prussta, total average 56 9 Cologne diserict 518
Anhalt 573 Dusseldotf district 7
Wurttemberg 57 4 Hessen Nassau (Kassel dis-
Lubeck 68 1 trict) ¢ 709
Saxony 759 Berlin 131 9
Hamburg 117 9
Bremen uy 8§

Ay, Germany RM 57 2

8 Adapted from Froanzen wnd Somrn edued by the German Statsstucal Office (Belin 1930) p 527 and F Raab Die
Steuerkrafe der Deunchen Lander  Rewh snd Landsr vol 3 (1930) p 279 The figures refer only 1o federal taxes on indt
vidual 1acome_curporation mcome, and property in per Capitz average of the population

Regons of the federal finance offices which 10 scveral cases are ot cxactly cocxtensive with the provigces
€ Incln {ing Frankfort-on Main

i The second problem that evolved from the overwhelmung financial
supremacy of the federal government was more fundamental The

16 Aficr 1929 lump sums were appropriated in the federal budgets, to be distributed
m the eastern sections as a fuderal aid 10 the economuc emeigency (Osthdfe), but
Bavinas castrn sections participated 1n these bencfits, too On the political 1mplications
ste Brecht, Prelude to Sidence (uted above, Chapter mr), p 56,
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fact that states and municipalinies recerved a great part of their m-
come from the federal government led to an increasing separation of
responsibilities for revenues and for expenditures, especially in mu-
micipalities; that 1s to say, the temptation felt 1n any legislature to make
appropriations for expenditures was not entirely counteracted by the
full responsibility of the same body to find the corresponding revenues.
During the impenal period the states had been free to determine their
mncome taxes according to thewr individual needs, lugh or low, and
municipalities could raise additional mcome tanes, 1n percentages of
the state income tax, for thew own purposes. Mumaipalities enjoyed
an almost unlimited freedom to engage 1 all kinds of cultural and
cconomic acuvities But the responsibility was theirs on both sides of
the account. After the income taves had been nationalized, this balance
between municipal freedom and mumicipal financial responsibility was
lost to a considerable extent States and mumicipalities recerved their
shaie automatically, and in order to mantain an equality of 1ncome-
tax burdens everywhere 1n the nauon, they were forbidden to levy
additional income taxcs themselves ' Real estate taxes left the munic-
1palites sgme leeway 1n the beginming, but finally the federal govern-
ment felt 1t necessary to fix a caling even for them, The flexsbility of
local admunistration was almost gone.

This dwindling budgetary independence of states and municipalities
increasingly affected the pracucal reality of the German federal sys-
tem. The monetary supremacv of the federal government made itself
felt also 1n other respects, dwarfing the financial mportance of the
states. Although there ewsted no direct constitunonal relationship be-
tween the federal government and the city governments, the actual
center of gravity . the relanons of the larger ciues shifted from the!
states to the Reich. In the last analysis these changes were not caused,
by constitutional questions but rather by financial developments Th
growing dependence of mumicipaliies upon the national govcrnmcnj
has 1n fact become a general feature in both federal and unstary couny
tries.

UNEVPLOYMENT

Before the First World War the public care of destitute persons was
a responsibility of the local governments in Germany, as 1n the Unuted

17In 1930 the municipalines obtmned the nght to rase 1 low head tax (B gerstener)
from all independent residents But 1n order to prevent the imposition of erratic local
burdens on high icomes, the federal law fived numimum rates (RM 6 for nnunl 1n
comes up to RM 4,500} ind alo detcrmined the sale of gradivon, which wis wery
moderate (for example, RM 75 for anmuil ncomes of RM 25 000 50,000} Only the
states and not the mumapilines could ruse thew rites, and 1f they did so they had to
mawtan the same proportions i the scalc of gradation
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States. In both countries the local agencies derived their powers from
the state governments, and worked under state supervision. National
msttutions of public insurance agamnst sickness, disability, and old
age, which 1n Germany were 1n full operation before the end of the
mineteenth century, relieved the municipalites early of a considerable
part of the burden they would otherwise have had to face. Destitution
ansing from unemployment, however, remained a local concern, much
as i the United States.

After the War the federal government was forced to assist the states
and mumcipalities 1n thetr public welfare activities, because large new
classes of poor had emerged from the War and the inflation, On the
other hand, Germany’s financial catastrophe delayed any permanent
solution, and made 1t 1mpossible to engage in anything like a com-
prehensive ‘Beversdge Plan’—as favored by the Soctal Democrats—
which would have provided help for all desutute persons according
to need.

After the stabilization of the currency, unemployment insurance was
established.”® It was orgamzed as a federal institution, that 15, the
federal government alone determined the contributions of the em-
ployers and employees, the amount and duration of benefit payments,
the warting period, and other features It entrusted the admimstration
of the insurance exclusively to federal agencies. In contrast to the
American situation, there was no consttutional question 1nvolved mn
this arrangement, because of the broad legislative powers of the Reich

A grave problem, however, and one famihar to Americans, arose
from the duplication of agencies that thenceforth dealt with destitute
workers. In the German case, federal agencies were 1n charge of em
ployment services and of insurance benefit payments, while local gov-
ernment agencies were responstble for relief if the jobless person had
exhausted his nghts to benefits or if he was not eligible for them or
needed additional support. The fact that different governments—fed-
eral and local—had to deal with the same person 1n the varwous stages
of his unemployment duplicated the files regarding many mullion
people, and made 1t dufficult to carry through a consistent social policy
and clear budgetng methods.

At the peak of unemployment a system of rotation developed which
became hnown as the ‘merry-go-round.’ The jobless worker would
first be on the pay rolls of the federal agency for unemployment
(drbestsamt) Thereafter he would recerve public relief from his mu-
mapality or rural county. The local government, in the interest of
its treasury, would then try to get him a job for as long as was neces

18 Gesetz uber Avbertsvermsttlung und A beuslosent ersicherung, 16 July 1927
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sary to make hum again eligible for federal insurance benefits Then
he would be fired to make room for another relief recipient, and would
get insurance benfits. When these were exhausted he would receve
local relief agawn, and so forth.

Unemployment 1n Germany, much as i the United States a few
years later, became an important factor i bringing the cities into
greater dependency on the federal government Every change in federal
legislanon on social security affected mumcipal finances Moreover,
the cities looked to the federal government for assistance mn the crea-
tion of public works There was—unfortunately I think—no federal
Work Projects Administration 1n Germany, The German government
at that ume was too much atraid of a second runaway mnflaton to
embark on non self-liqudaung projects financed through loans Such
plans met also with sharp rebukes from the reparation creditors,”® and
10 any case, loans were hard to place, because of the tight money
market. Yet there was an organized way of granting federal loans to
mumcipalities at least for self hquidating projects Such loans were
given by the Public Works Corporauon (Gesellschaft fur offentliche
Arbetten), created and owned by the federal government Municipal
finances depended greatly on the positive or negatve decision of the
federal corporation on applications for loans.

The influence of the federal government on municipal finances 1n-
creased apace with unemployment. Having no constitutional right to
supervise local authonities—this being the exclusive nght of the states
—the national minsstries could not directly rebuke the cities for ob-
jectionable financial methods or relief practices Yet federal emergency
decrees finally went so far as to hmit the mumaipal real estate taves,
and to place a celling on the annual expenditures of states and mu-
nicipalities, which could be raised above the standard of 1931 only
with the consent of the federal mumstry of finance

The states watched with alarm this growing influence of the federal
government 1n state and mumcipal affairs There was hittle question,
however, of transferning the unemployment insurance to the states,
because that would have involved grave problems regarding equality
of labor rights everywhere 1n the country, and regarding transfer of
claims from state to state 1n case of changes in jobs and residence—
problems that beset American admumstranon but did not east under
the federal insurance 1n Germany.

When unemployment increased, neither the nsurance funds nor

19 [0 g letter to the wnter, Dr Bruming nehtly emphaazes that this reason should be
added to those mentioned 1n Prelude to Silence (cited abose), pp 25, 35, n the dis

cussion of Bruming s unemployment policy
20 Decree of 1 December 1930, Part 1 Chipter 1 Sections 2 and 3
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the mumcipalities were able to carry ther part of the burden. The
federal government was therefore compelled, first, to raise the con-
tributions of both employers and employees to the insurance fund and
to cut the benefit rates; secondly, to lengthen the waiting period, and
shorten the ume during which the benefits were to be paid; thirdly,
to wnsert, between the payment of federal insurance benefits and of
local relief, transiuonal payments out of special funds to be provided
1n the greater part by the federal government and 1 a smaller par
by the local authorities (Krisenfursorge); fourthly, to pay federal con.
tributions to both the nsurance fund and the local governments

These steps were so many illustranions of increasing federal-munic
1pal relationships. In the fiscal year 1931 the insurance fund, the local
governments, and the federal government each carried about one-third
of the total amount pad to unemployed workers, exclusive of public
works and work projects. The total had reached the towering sum of
RM. 3,200,000,000—an amount higher by one-half than what the ndi
vidual and corporation income taxes plus the federal property tay
yielded for the entire nanon; or more than the aggregate of the federal
expenditures for army and navy, plus those for war veterans, financial
admimstration, canals and other economic purposes, and all federal
departments.

To illustrate from Amencan experience: the sum of RM. 3,200,000,
000 spent 1 assistance to jobless persons in Germany n 1931 can be
roughly compared to the peak expenditure of $3,200,000,000 (equal to
RM. 8,000,000,000) made for the same purpose i the Umted States
m 1938, for a population double the German size. Although 1 per
capita terms the American amount was slightly higher than the Ger-
man, 1t represented only 447 per cent of all income payments 1 the
respective year, while the German amount equaled 5.6 per cent of all
tncomes, and an even greater proportion of all income payments, n
the Amencan sense of that term.”” More important, the American
total 1ncludes both public-assistance benefits and work-program earn-
ings, and by far the greater part of 1t (§2,200,000,000) was spent for
the latter; while the German figure includes practically no work-
program payments, but was spent without any returns for the natonal
economy.”? For those three billion Reichsmarks no highway was built
or repaired, no public park constructed or even leaves raked.

21 See Donald 8. Howard, The WPA and Tederal Relie Policy (Russell Sage Founda-
uon, 1943), p 35, for the Amencan figures The German figures grew even further n
1932, when they reached thewr peah

22 Except for 2 small amount, less than RM 150,000,000 The financing of larger
work projects would have rased expenditures considerably
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The distribution of the total burden among the insurance fund, the
federal government, and the local governments involved a complicated
accounting, as shown in Table 5. This table indicates how completely
the old division of responsibilities had broken down.

Takle 5. Assistance to Unemrprovep Persons v GErMANY, 1930, 1531
(in Million Reichsmarks)

Source 1930 1931
Insurance Fund 4
Benefit payments 1,638.3 I,120.7
Cost of adminsstration, including employment serv-
1ce and contributions to work programs 182.8 1813
Minus subvention paid by the federal government  —61g.1 —36.2
I,201.0 1,265.8
Federal Governmens
Subvention patd to the msurance fund 6rg.1 36.2
Subvention pard to local governments . 230.0
Tra.nsinonnlpbcncﬂr payments (Krssenfursorge) 365.6 724.2
Other payments - 15.5
984.7 1,005.9

Local Goves nments
Contribution paid to the transitional benefit pay-

ments (Krasenfiirsorge) 911. 4 181.0
Publsc relict $1.0 1,064.2
Minus coneriburions pawd by the federal gavernment . —230.0
§21.4 1,015.2
Torar 1,709.1 3.286.9

Much as the unemployment question affected the German federal
structure, its solution was a problem of economic and financial policy
rather than a consututional one. The federal clauses of the Weimar
Constitution did not stand in the way of a sensible solution, except
for the fact that the greatest grantor of money and credit, that is, the
federal government, was not at the same time the supervisor of the
municipalities.”® Other difficulties were hardly different from what they
would have been in any other country, even a non-federal one, in

28 Ta llustrate, the present wrter and several of lus friends ardently advocated a
proposal which the Prussian democranc cabinet made 1ty own in a letter to the federal
cabinet, Easter 1632, accoiding to whch, first, weekly hours should be temporanly
reduced to as few as 33, 1n order to gan jobs for a grcat number of unemployed; and
second, the amount thus saved on msurance benefits and relief should be spent for
public works, along with additonal sums obtained by loans, i order to create numerous
new jobs, See my report as rupportenr général of the federal budget 1 the Federal
Council, June 1932 {Rerchsrats Drucksachen, No. 58, c the teit of the Prussian
cabinet's letter) and my last specch in favor of this project 1 the Budget Committee
of the Rechstag, 11 January 1933 The federal structure would not have hampered the
pursuance of this plan, which could have been carried through under the emergency
powers granted 1n Article 48 of the Constitution.
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which responsibilities were divided between state nstirunons and local
govcrnment.

Summing up the problems that remaied to be solved 1n economucs,
public finance, and unemployment 1n Germany were not born of any
weakness in the federal legislative powers regarding these special fields
All the rights to legislate that any United States government mught
ever wish to have were federal 1n Germany. The question was how
to use them best. Germany did use them 1 favor of nauonal rather
than state control. The advantages and disadvantages that arose from
this fact have been outlined above. In the event that broader federal
powers aye sought here, 1t should be considered how the disadvantages
might be avoided from the beginmng. On the other hand, 1t should
be recogmized that the difficulties which have complicated national
polictes 1n the United States, 1n consequence of limited federal powers,
did not exsst 1n Germany—though these difficulies will have to be
studied 1n the German case, too, when consideration 18 given to pro-
posals to reduce the federal power there. The relatvely small and
densely populated German area will have to be taken into account
mn that examination,

ADMINISTRATION

The primary shortcomings 10 the German federal structure did not
lie, then. 1n the legislative spheres of economics, public finance, labor,
or related subjects. They must be looked for 1n the adminstrative
spheres of orgamzation and executive procedure. Thus holds true n
spite of the fact that under the democratic regime the consttutional
authority of the federal government to shape even the administranon
of any federal measure according to 1ts own best judgment bad grown
very broad indeed Whereas the constitution of 1871 had still reserved
to the states all field admumstration 1n regard to federal measures, ex-
cept where the federal constitutton itself made an exception, the con-
stitution of 1919 decreed that “federal statutes will be carried through
by the state authorities unless federal srazutes provide otherwise’

Federal legislanon was therefore consutunonally free to create special
federal field agencies for the execution of any federal act. Not only
could such agencies be established for entirely new functions, such as
official arbitration of labor conflicts or unemployment insurance, but
the federal government could even take over the admumistration of
functions that had hitherto been carried through by the states. The
Constitution had durectly provided for this with respect to the army
and the nland waterways, Simple legislation followed this example

24 Article 14
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by nationalization of the state railroads and by establishment of the
federal financial administration, as was mentioned above. The tendency
toward further ‘hollowing out’ (Aushéhlung) of state sovereignty met
with sharp protests from the states—from Prussia as well as Bavaria
and the smaller states. Such protests led finally to the promise of the
federal government that the administrative functions of the police and
of education, and certain measures of public assistance (especially those
involving case work), would be left to the states and municipalities.
This pledge was given in a financial emergency decree of the cur-
rency-stabilization period.*® Although of no constitutional force the
promise was generally considered a binding principle of policy by the
subsequent democratic cabinets, pending the general reform of the
federal system.

Yet despite this standstill agreement, federal administration swelled
to such proportions that grave inconveniences prevailed. Even if each
individual administration was conducted as well as it could be, the
total administration was in a disorganized state. It was this question
of improving the total administrative organization that constituted the
core of the German federal problem.

In addition, two particular defects hampered administrative planning
and procedure at every step: first, the existence in Berlin of two great
central administrations for the greatest part of Germany; and second,
the disproportionate size and incongruent territories of the smaller
states. The following brief enumeration of the disadvantages resulting
from these defects follows roughly the one submitted in two mem-
oranda of the Prussian rapporteur to the official Reform Committee
of 1928-307°

Two Central Governments

Administrative conflicts and frictions between the two central gov-
ernments—the Reich and the Prussian—impaired the efficiency, con-
sistency, and economy of administration and undermined the author-
ity of democratic government. All general and many special questions
had to be investigated by both governments. Much work was dupli-
cated, even where the federal government limited itself to merely
distributing funds for purposes which otherwise fell under state juris-
diction, such as scientific research or agriculture.

25 Dritte Stmrmarm‘ardmmg, 14 Fcbruary 1934, Scction 42. Sce alwo Chapter 1v,
above, on the carlier promise made Bavaria.

WA, Brccht, ‘Verhaltnis des Ruchs zu den Lindersi, Memoranda of May and June
1928, | hed in Verfas der Landnl(onlﬂcn.., lirmrngmnmlagm,

1928, p. 305, with a scction on ovcrlappmg jurisdictions of federal and state govern-
ments by Hans Simons, p. 333. Scc the following chapter for detals on the Reform

Committee.
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Cwvil servants, private interests, and muncipalities could play off
one admumistratton aganst the other. The drawbacks rather than the
merits of mumsterial bureaucracy were muleiplied. The enstence of
two sets of mumistries increased departmentalization (Ressortparuk
ularismus) and conflicts over prestige, for entrenched cwvil servants
are tough fighters.

Nerther government was fully famihar with the other's institutions
and personnel Each would at times conceal relevant facts, figures, and
projects from the other, sometimes unintentionally, sometimes delib
erately.?” Divided junsdiction delayed decision, especially in questions
of admimstranve reorgamization, and obstructed the clanty of the
country’s admimstration It provoked constant critcism at home and
abroad.

Several of these defects existed also 1n the relations between the
Rech and states other than Prussia, but they were of greater conse
quence 1n the case of the largest state.

The Smaller States

The smaller states did not constitute suitable regons for the exercise
of erther state or national functions Therefore the federal government
could not use thewr territories as umits of federal admunistration, or
delegate the admimstration of federal functions to them Even certain
state functions could be fulfilled by the smaller states only with the
help of larger ones. Prussia had hundreds of agreements on joint ad
mimstrauon with smaller states, and could have bankrupted some of
them by denouncing such treaties As a result of the splitung up of
the terrtories of many of the smaller states, civilians had sometimcs
to travel long distances to reach therr own state institutions, while
those of other states were close at hand Differences 1n admimistrative
orgamizaton and different principles of supervision of industry and
commerce were confusing to the public

The maintenance of parhamentary machinery 1n very small states
mvolved relatvely high costs Parhamentarism applied to such small
units led to discrediting cancatures of democracy, producing unstable
governments unsuited to purely local administrative tashs It was un
necessarily costly for the several small vmuts to pass legislation on
wdentical subjects, such as cvil service and salanes. Attorneys, state
cavil servants, and the like were bound to their states for therr [ifetime,

2" Under the German penal code persons who betrayed state seercts from government

to government, even within Germany, were guilty of cnme This was a relic from pre
federal periods
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and thus, 1n tiny states, affected their efficiency, freedom, and happness.
The muluphaty of state mstitutions made 1t difficult to understand
and watch the workings of the total admunistration, and thus rendered
the country’s admimstration undmehachtg (obscure).

Duplication of Field Agencie

The fact that the states did not consutute adequately shaped regions
for the field admumistration of nationwide services led to the inde-
pendent establishment of national regions, or at Jeast gave a good
excuse for their creation Some of the federal and state agencies dealt
with closely related subject matter Yet offices could not be combined
so long as they belonged to different governments and thewr jurs-
dictional areas were not co extensive. Regional headquarters of na-
tional and state services were often located i different towns.”

Co-operation 1n the field suffered not only from the separauon of
supervision but also from the lust for prestige and from the split of
the avil service mto federal and state bureaucracies with separated
careers. The hnowledge and experience that public employees acquired
1 the service of one government could not readily be utilized by the
other. Nor could employees be traned systematically for functions
that were exercised partly by federal and partly by state adminstra-
tions Transfers from government to government were cumbersome
and rare Departmentalism and junsdictional conflicts flourished. The
best civil servants were annoyed and fangued by these conditions,
which they could not alter.

The duplication of field agencies was another factor that made 1t
hard to see clearly the working of the total administration and helped
to obscure the country’s admumstration.

Lack of Admimstatve Clmty

Lack of clanty, let 1t be noted, resulted from each of three defects:
duplication of central admimstranon 1n Berhn; duplication of regional
and local admimistraion everywhere; and the nadequate size of
smaller states The first and second defect hardly eusted during the
imperial period, because at that ume the two central administrations 1n
Berlin were linked together, and thete wete no natonal ficld agencies.”’
The threefold cause of lack of clanty led to a situation s which there
was ‘no longer any man or agency in Germany that has or possibly

28 See Chapters \1 and i,
20 §ee Chapter vi
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can have a really synoptic view [Ubersicht] of the entire admunistra
tion." **

Lach of clanty, in turn, had deplorable consequences of its own
Public opinion, business, and the individual agencies were replete
with criicism, which could not be brushed aside, Democratic leaders
showed a lack of self-assernon. For no one, even 1n the highest posi-
tion, could improve the existing conditions unul a constitutional
amendment had prepared the way, Lack of clanity was often wrongly
wnterpreted abroad as a German desire to prepare for profitable bank-
ruptcy. German admumistration appeared worse than 1t actually was

Tue Courts anp THE PoLice

The German regular courts, with the exception of the federal
Supreme Court at Leipig, were state courts 1n both the imperial and
the democratic periods. As was mentioned above, this was true 1o spite
of the fact that the orgamzation and procedure of the courts were
exactly prescribed by federal statutes and even the substantive law to
be applied was almost exclusively federal. The majonty of judges and
attorneys ardently cnticized this dual nature of therr offices. Therr
professional organizations recommended nationahization,

The police, too, was left to the states in pre-Hitler times, and al-
though Prussia and other states delegated the execution of the police
power 1 part to the mayors of mumcipalities,” they generally re-
served the highest power of command to their state mumstries. This
exclusive control of the police by the state governments, with no
federal police duplicating state institutions, made for economy, effi-
ciency, umty of purpose, and admimstrauve clanty—at least wathin
a particular state.

There were, however, certain drawbachs. Enforcement of the federal
laws regarding political diatribes differed considerably among the
various states 1n periods of high tension. While some tried to apply the
laws impartally, others seemed to enforce them more severely against
the Left than against the Right, and a thurd group followed the op-
posite practice. Thus the federal government sometimes found itself
10 a bad position regarding the enforcement of 1ts own laws in political
matters. Such different state practices flourished particularly duning
the fitst years of the Republic and during its final period.*

30 Mcmnoranda (cited above), p 308

31 §¢¢ Chapter ximr
3« 8ce Brucht, Prefude o Silence (aited above, Chapter m), pp 99, 133.
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The Governmental Reform Committee, 1928-30

Poruvar desire for reform of the federal structure was general through-
out the democratic period. Proposals, however, ran in opposite direc-
tions. Some suggested ‘going onward’ along the road to a umary
democratic state (demokiatischer Emhentsstzat), 1 whuch all power
would rest wath the national government; others desired to ‘go back’
to former stages of federalism, especially by reconcentrating as much
admimstration as feasible 1n state hands, and by chopping off some
of the additional legislative powers which the federal government had
obtaned through the Weimar Constitution. Neither side, however,
went to extremes. The umtansts were prepared to decentralize what-
ever powers were not needed by the national government, such powers
to be left to autonomous units. The adherents of state rights (Fod-
eralssten), on the other hand, were willing to leave to the federal
government whatever powers 1t needed for the poliucal and economic
wnterests of the cnure nauon The debate, therefore, although starung
out from opposite positions, led gradually 10 two concrete questions:
what the various autonomous units would look like, geographucally;
and how power should be distributed between them and the national
government. Laymen were more interested 1n the fiest, experts in the
second question.

To prepare for the federal reform, which all agreed was necessary,
the national cabunet invited the cabmnets of all states to a so-called
States’ Conference (Landerkonferenz) to be held early 1n 1928 There

18ce F A Mcdicus, Reichweform und Landerkonferenz (Berhn, 1930) Also current

reports and comments by Awnold Brht n the periodical Reich und Lander, vol, 2
(1928), p 349, vol 3 (1929), pp 70 and 265, and vol 4 (1930}, p 67, these reports
wclude data on how the delegates of the several states voted on the vanous queshons.
There 15 an Amenan docort] duscrtation on the subjece by Gerhard Krebs, The
Landerkonjerenz (1928 30) and the Problem of Federal Reform 1n Germany (Unver-
sity of California, 1937), on this worh ste the Note on Termunology and Lterature, at
the begmming of the prescnt study Sce alvo Roger H Wells, ‘Rahsreform and Prussian
Verwaltungsreform,' dmerican Politicul Science Remew, vol 27 (1933), p 237
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had been simular conferences from tume o ame to discuss questions
of common concern. They were simply joint meetungs of the appro-
priate minsters, federal and state. Although they were devod of any
formal power they served to prepare important decisions of the cabinets
and of the Federal Council (Reichsrat). Acadermically speaking, they
were composed exactly as was the Federal Council—for the Council
too was presided over by a national minuster, and all states were mem-
bers. In practice, however, the states exercised ther functions 1n the
Council through permanent delegates rather than cabinet members,
and the procedure there was too formal to serve the purposes of an
exploratory discussion of vital problems.

The Conference 1n January 1928 unamimously agreed on a resolution
which declared the relaonship between the nation and the states to
be ‘unsausfactory’ and ‘in need of fundamental reform’ (grundlegende
Reform). It also stated that any partial solution was objectionable, and
that therefore some ‘total solution’ (Gesamslosung) was to be prepared

The Conference then established a ‘Constiutional Commuttee’
(Verfassungsausschuss), composed origunally of eighteen, later twenty
members. Halt of them were appointed by the national cabinet, the
other half by those states that were members of the Federal Council’s
standing commuttee on constitutional questions. These were the eight
states with more than one mullion inhabitants each—Prussia, Bavaria,
Saxony, Wurttemberg, Baden, Hessen, Thuringia, and Hamburg—
and two of the smaller states, Anhalt and Mecklenburg-Schwerin
Each of them appointed one member to the Commuttee.?

Actually, the States’ Conference did not convene again mn this
matter. Its Consttutional Commuttee—hereafter referred to as the
Reform Commuttee or briefly as the Commuttee—did the real job In
May 1t ashed 1ts members to prepare memoranda on the ‘gravamina,
the pomts of complaint® After general discussion, 1n the fall, 1t ap-
pownted two subcommuttees, which assigned several rapporsewss to
each of the two mam questions—governmental orgamzation, and dis-
tobution of powers. The Prussian delegate was to deal with both
questons.’ In addition, those of Saxony, Wurttemberg, and Hamburg
were assigned to the problem of organization.” The problem of dis-

2See Appendix F on the womposition of the Commuttee, and ity authority Mechlen
burg Sthwenn held only 2 substituung membership 1n the consntutional commitiee of

the Federal Counail, but seceved full membership 1 the Reform Commttee

3 The matenal collected by the C has been published under the ttle Ver
fassungsunsschuss der Landerkonjerenz, Beratungsunteslagen, 1928 (Berhn, Rachs- und
Staatsverlag, 1929) Wnitten before the economic ¢nsis of 1930, 1t did not refer to the
pownts made 1n the preceding chapter with reference to the last years of the Republic

4 Ministertal Director Arnold Brecht See Appendix F

5 Minmstersal Director Fritz Poctzsch-Heffter, for Saxony, Prime Mimster Dr Bolz,
for Wurttemberg, and President of the Senate Carl Petersen, for Hamburg
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tribution of powers was dealt with by one of the appontees of the
Reich cabinet, by the delegates from Bavaria and Baden, and, 1n addi-
uon to the delegate of the Prussian state government, by the repre-
sentatve of the Prussian Rhine province, who had been co-opted by
the subcommttees.”

The rapporsenrs, with the exception of the Bavarian representative,
succeeded 1 jornng forces and placing joint reports and proposals on
their respective problems before the subcommuttees This was decisive
for the success of the Commuttee’s work. The joint proposals were
adopted wath shght changes, first in the two subcommuttees and later,
on 21 June 1930, mn the full Committee. In the final vote they were
carried by 15 to 3, 2 members abstaming Thus was a five-sixths major-
1ty of the members voung and a three fourths majonity of all. It -
cluded Reich Chancellor Hemnrich Bruming, the representatives of
the Prusstan state government and of the Rhine province, and the
representatives of Sanony, Wurttemberg, Baden, Hamburg, and
Anhalt.

The fifth rapportesr on the question of powers, the Bavarian prime
munmster, Dr Heinrich Held, offered separate reports; and although
he voted in the affirmative on many 1tems and nfluenced the formula-
uon of several of them, he cast his final vote against the plan. Among
the representatives of the states, only the pnme mimster of Mecklen-
burg, a member of the German National Party, followed smt. He had
but recently replaced his predecessor, a Social Democrat, who would
have vated with the majouty In addition, one of the ten members
appomnted by the national cabinet, who Iike Held was a member of
the Bavarian People’s Party, cast his vote with the dissenting prime
munster, the others voung with the majonty.

The proposals of the Bavarian representative will be discussed 1n
their proper place The important point to stress here 1s that the dele-
gates of the two other southern states—Wurttemberg and Baden,
whuch for a long time 1n German hustory had formed a kind of political
bloc with Bavaria 1n questions of state nights—did not go along with
Dr. Held in his deviating proposals, but, for reasons to be discussed
later, jomned the majority Another point of great sigmficance s that
1n his report the Bavarian member stated his agreement with the
maintenance of strong federal power:

8 The Ruch cabinet s delegate was Ench Koch Weser, mimster of jusuce and former
minsster of the mnterior, leader of the Dumorabe party mn the Rechstag This great
Liberal, who did 1n exile 1n Brazil 1n 1944, had been one of the early leaders m the
movement for fcderil reform Prime Mimster Heinnch Held served for Bavaria, Mamster

of the Interior A Remmele for Baden, and home rule evecutive (Landeshauptmann)
Dr Horion for the Rhine province
(7]
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Just as the political union of the various German branches [Szimme]
within the Reich was once the ardent desire [SeAnsuchz] of all Germans,
so we are all at one now in the desire to preserve a powerful [machtvolles)
Reich. All the states’ representatives have confessed to this need for a strong
federal power. Strong federal power is inconceivable without some sacrifices
of sovereignty by the individual states [Linder]. Central power thrives at
the cost of the constituent states that are united under a federal regime.
Division of governmental powers, however, between the central authority
and state authority, and the concurrent activities of the two authorities, do
not signify any defect in the governmental structure. The federal form of
government is distinct from, but not'inferior to, the unitary form. Proof of
this can be seen in the prosperity of the political and national life in those
commonwealths, both large and small, that live under a federal constitution.

The distribution of powers in federal countries will greatly differ accord-
ing to their different conditions. It can, however, be stated 2s the guiding
principle, in line with the Bavarian Memorandum of 1924," that federal
power [Zentralgewalt] should include whatever is necessary for the preser-
vation of the entire nation [Gesam#staat] and for its efficiency abroad, and
for all those matters that need uniform order and administration at home;
but that the separate states are entitled to everything that does not require
such uniformity [Einheidichkeit] . . B

1t is worth adding a word on the methods of the two groups of
four rapporteurs each that drafted the joint reports. Together represent-
ing seven different governmental units,” they followed a principle that
is very familiar to Anglo-American committees, but unfortunately was
rarely practiced in Germany. They concentrated on the numerous
points on which they agreed, and on which they felt a vast majority
of the people would agree, and left the solution of ather questions,
whenever feasible, to the future. They respected differences of views
in regard to fundamentals, whenever it was not necessary to decide
on them. They discarded all academic disputes about federal and
unitary countries, and all blueprints of uniform simplification and
‘equalization,’ since they were mainly intent on opening a breach in
the constitutional walls that blocked practical progress. More tech-
nically speaking, they owed their success especially to their procedure
of taking up one branch of administration after another and consider-
ing each separately, in order to decide whether federal or state agencies
ought to be in charge of it. Most items offered no difficulty, and the
large number of agreements that were easily reached served to har-

7 8ee Chapter 1v.

88ec Verf: huss der Linderkon] (cited above), p- 432.

9 The Reich, Prussia, Saxony, Wiirttemberg, Baden, Hambusg, and the Rhine province.

The fact that the Prussian representative served with both groups gave him 2 kind of
key position as a liaison officer between the two,
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monizc the deliberations on more difficult subjects The same proce-
dure was followed by the subcommuttees m their discussions of the
two reports

IX

The Democratic Reform Plan—=Elmination of
Prussia as a State

Tue discussion of the German federal problem during the democranc
period passed through seven stages, which may be called ‘dialectic’ as
they followed the order of thesis, antithesis, and synthesis; the nega-
tive arguments of each stage were partly tahen up 1n the posive ones
of the following stage Wherever clubs or commuttees started debating,
or newcomers jomed 1n the discussion, 1t was almost mevitable that
all seven stages were run through, time and agam With some modifi-
catons there may be a repetition of this hind of argument when
Germany's federal problem comes up once more for discussion

In the first stage cricasm of the federal wilderness caused bold
reformers to demand the abohiion of federalism and the establishment
of a ‘unitary’ German state This demand was sure to lead to the sec-
ond stage, 1n which any kind of ‘cne hundred percent dependency” of
all sections of the country on the national capital was decried Some-
times discussion wnmediately started at this point, over the charge
that centralization 1n Berlin had already reached an unbearable degree.

At the thurd stage division of Germany 1nto states of a medium size
and with equal 1ights was propased At the fourth stage this proposal
was rejected on the ground that it involved division not only of those
Prussian admynistiations that deserved to be divided, but also of those
whose unuted direction under the Prussian jurisdiction had given no
cause for complaint (‘Dismemberment of Prussia’).

At the fifth stage the fusion of the Prussian and the nanonal govern-
ments was proposed, 1n order to transform Prussia into a ‘national
territory’ (Reichsland) to be governed by the national government,
while provisionally leaving the status of the other states as 1t was
(‘partial solution”) This proposal was made by the Renovation Society
(Erneuerungsbund), a great non partisan organization, founded in
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1928, At the sixth stage the question, ‘What about the other states?
was raised with diffidence, by both medium and small states.

Thus the debate would lead to the seventh stage, the ‘total but dif-
ferenuating solution’ of Germany's federal problem (Differenzierende
Gesamtlosung). Thus plan, arrved at in the official Reform Commuttee,
was ntended to settle the constitutional relauon between the govern-
ments of the states and the national government not only for Prussia
but for all sections of the country—to settle 1t, however, without 1n-
sising on a uniformuty that had not existed before and that was not
necessary for the future. It was the 1dea of differenuation which dis-
ungwshed the plan from proposals that aimed at creanng a single
type of state (third stage). Its total character, that 1s, 1ts extension to
all sections of the Rech, distingwished 1t from proposals made at the
fifth stage, especially those presented by the Renovation Society. The
Renovation Society, and also many adherents of the uniformuty solu-
tion, later accepted the ‘total-but-differentiating’ formula of the official
Commuttee,

Tur Basic SCHEME

With this background 1n mind 1t 1s easier to understand the plan
of the Commttee, Its main points were as follows:?

1. The central admtnustration of the Prussian state government to be
fused with that of the federal government.

2. The regional and local services of the Prussian state government to
be fused with those of the federal government.

3. Therefore, Piussta 10 be completely elimmated as a German state or
autonomous umt (Land).

4 Instead, the thirteen Prussian provinces, including Berlin, to become
‘new’ territornal units (newe Lander) directly under the federal gov-
ernment Therr constitutions to be fixed by simple national statute.

5. All those functions that need not be adminstered 1 a centralized
way, to be transferred—by sumple national legislanon—to both the
old and the new units (see Nos. 12 and 13).

6. The boundaries of the new units to be geographically redrawn 1n due
course of time, by simple national statutes, in order to meet practical
requicements, both economic and admimistrative.

1The Renovanon Society was fust presided over by Hans Luther, ex chancellor, later
president of the Reichsbanh and ambassader to the United States After Luther's return
to public service the Society’s presidency passed to Count Roedern, smperial ex-sccretary
of the treasury, and finally to Otto Gussler, democratic ex minister of defense The official
name of the souety was ‘Bund zur Erneuerung des Ruchs' Its chief publications are
Resch und Lander (Berhn, 1928), Die Rechte des deutschen Rewchsprasidenten nach der
Reschsverfassung (and ed, 1930), Das Problem des Reichoats (1930), and Dre Reichs
sreform (1933), contaning an excellent hbliography

2°The official text 1s given 1n Appendix G

[#]



THE DEMOCRATIC REFORM PLAN

7. Undersize states and enclaves to be fused with the new unuts by
sumple statutes, lollowing individual negotiations

8 The status of states of ‘more proper size—Basvana, Saxony, Wurt-

temberg, and Baden—to remain essenually the same as under the

Weimar Consttution Therefore these ‘old” states (alte Lander) to

be shghtly more independent than the new ones, for example, n

framing thetr own constitutions within the standards set by the

Weimar Constitution, 1n mawntamng their existing boundanes, and

i exeraising legislatne and admunstrative powers 1n all fields in

which they had such powers under the Weimar Constitution. This

status to remain constitutionally guaranteed, and thus changes to be
effected not by sumple statute but only by constitutional amendment,

except as provided below under No 16.

Prussia’s bloc of votes tn the Federal Counul to disappear. Votes 1n

the Council to be divided among all states, new and old, according

to population *

10, National legislaion which affected only the new units (as under
Nos 4 to 6) to be passed by the Rechstag and Federal Council
etther 1n the same way as any other national legislation or only by
those delegates who represented the new units.

o

There was some doubt whether national legislation, 1 so far as it
concerned matters of the new umts only, was to be entrusted to the
Reichstag and Federal Counail in their entireties or only to those dele-
gates 1n the two bodies who represented the new umits (No. 10). The
latter procedure would have implied so-called w10 n partes, that s,
separate meetings of the delegates from the new units for the matters
n question. Such 10 m partes did indeed take place after 1871 1n
regard to federal matters (especially postal matters and beer taxes)
n which Bavaria and other southern states had no legitimate interests
because they had reserved therr state nights The procedure was aban-
doned, however, as early as 1873, because 1t proved cumbersome and
of hittle practical sigmficance A similar experience was anticipated 1n
the present problem Accordingly, undivided legislation by the entire
legislative bodies was contemplated as the final solution, at least in the
popular chamber, but u10 12 partes was suggested for the transitonal
period.*

The most striing feature of this whole plan was the elimination of
Prussia as a separate umt between the provinces and the national gov-

48ec Appendix D on the distribubion of votes in the Federal Counal

+1In order to mahe it cwxer for Prussa s Dict to consent to Prussia’s elimination as a
scparate stat 1t was cven prosided that, if necessary, the Prussian Diet might be kept
for the transnonal petiod te prepare the jont legislanve measures for the former
provinces, now Lander, with the proviso that the consent of the national cabinet was
required for such measures, 1 case 1t should not be guen, final decson should lie

with the Rewhstry This twtical proposal his no more than histonical nterest today.
Sce Appendix G, Part1, 1v B
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ernment, and the clevation of the provinces to direct subdivisions and
constituent parts of the nation. The status of the new umts would
duffer sighty from that of the four major old ones. But they were to
have many features 1n common.®

Tue Hanpuing oF PusLic AbMINISTRATION

Public admimstration, whose disorgamzation had been the main
source of all complaints, was to be handled according to the following
scheme:

II.

12,

13

Federd Admimistiation. The following branches of administration to
be conducted by federal agencies, as had been the case before. (a) for-
eign affaurs; (b) army and pavy, (c) postal service, (d) railroads,
(e) national finance, including the assessment and collection of
income taxes for federal and state and municipal purposes; (f) cur-
rency, (g) promotion of German commerce and industry 1n general
(Forderung der deutschen Gesamiwn tschaft), this power to 1nclude
the public control of business (gemeinwnitschaftliche Aufsicht),
especially of cartels, of the production and distribution of coal and
potash, of insurance business, and the Like, (h) central direction 1n
administianve matters concerming labor and socal secunty, and
both top and field activities 1n matters of arbitration between em-
ployers and employees.

State Administration In all states, both new and old, the following
matters to be left to autonomous state admimstration (a) public
relief; (b) public health; (c) youth, (d) housing; (e) state finances;
(f) agricultural matters, with reservauons for special problems of
nationwide 1mportance and for the transfer of some matters to oc
cupational corporations (berufssiandische Verbande); (g) zomng,
(h) traffic and roads, with reservations in regard to ralroads, air
traffic, and automobile traffic; (1) protection of monuments and of
characteristic local features 1n landscape, architecture, and the like
(Heimatschuiz). These powers to be constitutionally guaranteed to
the old states, while some flexibility was left open 1n regard to the
new ones, permituing them to obtmin some of these powers 1n the
beginning only as delegated rather than as autonomous powers
Field Admimstiation by States in Federal Matters In all states, both
new and old, certain admimstrative activities, previously conducted
by national agencies both at headquarters and 1n the field, to be
executed 1n the field through state and municipal agencies which
performed similar functions These matters to include field activities
concerning labor, social insurance, and war veterans; especially those
measures for the improvement of public health or of social case work
in which the vanous branches of the social secunty adminstration

5See Chapter »
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and the natwnal war administration were engaged If such matters
could not be left to the states or mumicipahities for autonomous ad
munistration they should at least be entrusted to the states or mumnici
palities to admimster under the system of delegated adminstration ?
14 Differenniation (certain branches of admimstration federal 1 some
units, state 1n others) In the new units some of the previous state
functions, unul specifically trinsferred to the governments of these
unzts or of their subdivistons, to remain under central (now national)
direction, namely (a) justice, ” (b) police, (c) education, (d) super-
vision ot mumicipaliues, () supervision of industry In the ofd states,
however, these functions to be left to autonomous state adminsstra-
tion, and this privilege to be constitutionally guaranteed to them
15 Stabdization of State Admimisnranons In all states, both new and old,
the admnistration to be stabilized politically, in order to avord con
tinual changes 1n the cabinets as a result of shifing majonities For
thus purpose, the state cabinets to be elected by the state legislatures
for a fixed term—generally four years—with the proviso that only a
two thirds majority could dismss a cabinet duning that term Thus
constitutional feature to be incorporated by national legislation 1n the
+  constitutians of the new states, and to be recommended to the old
ones Appotntment of cabinets for even more than four years to be
permutted, 1f the members were made subject to disaplinary pro
cedures before disciplinary courts 1n case of violation of duties®
16 Assrmilation of the Administanve Stiuctwe 1n All States In all
states, new and old, the principles underlying the following admms-
tratve matters to be subjected to national legislaton (Grundsatz-
gesetzgebung) (a) the structure and hierarchy of the admmstra-
uon (Veiwaltungsaufbau), (b) the constitutions or charters of the
subdivisions of the states, especially of municipalities and counties
(Gemeindeveifassungen), (c) the admimstratve law 1n the states,
and (d) examinations and certificates of tramning and skill (Prufungs
wesen) and their reciprocal recognition 1n the states

This admimstrative scheme removed the gravest defect of the Ger-
man federal system—the dualism of two central administranons n
Berlin It provided for autonomous administrative umits of faily equal
size everywhere,” and removed certain duplications of field services by
placing federal field activiuies 1n the hands of the state authorities (No
13) In the numerous and important matters mentioned under 11, 12,
13, 15, and 16, the provisions were 1dentical for all states, new and old.

6 8ec Appendin G Parr 1ir 1 D, and Chapter \mt

TFor the adnuantriton of qustice no transfer to the state governments but only
‘deconcentration within the judical orqamzation was provided

8 This clause would h1ve made it possible 1n the new umts, to continue the Prussian
provinces pracuce of apponting ther chief exceuuses (Landeshauptlense) for more than

four, usually twelve, years
9 See Chapter 11
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The arrangements dilfered, however, in regard to five fields of action
mentioned in 14—justice, police, education, supervision of municipali-
ties, and of industry. These five fields, unless specifically transferred to
the state authorities, were to be under federal direction in the new
states, while they were to remain constitutionally under state direction
in the four major old states. The reasons for this differentiation will
be discussed below.*®

X

Unanimity and Divergency of Views

As has already been said, there was no urge toward a dissolution of
the German union nor toward a return to the pre-Bismarckian forms
of loose confederation, either from Bavaria or from any other source.
On the contrary, there was unanimous agreement that foreign affairs,
army and navy, the postal service, the railroads, the currency, general
matters of commerce and industry, and all the other items enumerated
in the preceding chapter under No. 11, should be conducted by fed-
eral agencies. The Bavarian prime minister was in sympathy with this
view as fully as any other member of the Conference. He made only
one exception. Although agreeing that all income taxes should be
assessed and collected by only one set of agencies, uniformly for
national and state purposes, he wanted these to be statc agencies as
they had been during the imperial period, rather than federal agencies.
All other members of the subcommittee in charge held that the in-
ternal revenue agencies had to remain national, because of the over-
whelming importance of the national budget. And even the Bavarian
delegate preferred federal agencies to a duplication.

There was, furthermore, unanimity in the decision that the matters
enumerated in the preceding chapter under Nos. 12 and 13 were to be
left or transferred to the states, old and new. Nor was there dissent
between the majority and the Bavarian delegate regarding the rights
of the old states in respect to the administration of justice, the police,
and education, and the supervision of municipalities and industry
(No. 14).

10 Chapter x. Sce also Appendix G, Part ui, concerning special arrangements for
certain medium-size states (Hessen, Thuringia, Mecklenburg) and the three free cities.
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It 1s true that 1n regard to the police the other sapporteurs made an
abortive attempt i the wnterest of democrauc law enforcement to
give the federal goveinment additional powers concernng the ar
police and the prosecution of ciiminals, and also concerming the treat-
ment of aliens-—the latter because of the different atttudes taken by
the several states 1n the treatment of Hider on the one side and of
immgrant Jews on the other But these proposals were rejected by a
shght majority because of the protest of the Bavarian delegate, and
thus no final dissent was left 1n these matters between the majority
and Bavana

As to justice, most members were outspohenly 1n favor of nation-
alizing ws admstration, not only 1n the new but also n the old
states, 1n line with the demands of the professional associations of
judges and lawyers Out of regard for sensibilities 1n the old states,
however, a one man majority in the full Commuttee rejected a formal
deasion to this effect, such as the subcommuttee had proposed This
gesture had only shght practical 1mportance because the Commuttee
was agreed—the Bavarian prime munster not objecting—that at least
mn the new states judicial admimstration should remain or become

untfied.
Bavaria's Dissent

The two major ponts 1n which the Bavanian delegate deviated from
the majonity 1n matters of the old states concerned the position of the
Federal Council and the extension of federal legislative powers He
wished to have full equality restored between Federal Council and
Rexchstag in legislanon, and to see the additional powers abolished
which the federal government had recerved 1n the Weimar Constitu-
tion to legslate on certain matters regarding ‘principles’ and on others
“n case of necessity’* He also objected, of course, to the further en-
largement of these powers as proposed by the majonity (No 16).

It was, however, not 1n the treatment of the old states but in the
creation and treatment of the new ums, that the mam divergency
of views appeared To start with, the Bavarian representative saw no
adequate reason for dismembening Prussia This fact 15 so surprising
to anyone who his not penetrated deeply mto the German federal
problem that it 1s advisable to go 1nto particulars The Bavaran
member proposed the following resolution

The so-called dualism between Prussia and the Rewch 1s being exag-
gerated bath as to 1ts ciuse and 1ts effects The difficulties are not so deep-
reachung as to make a fundamental change :n the constitutional structure

1 Sec Chapters 1 ind vi
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necessary. They can be eliminated by such changes i the Weimar Con
stitution as have been advocated by Bavaria 1n order to create clear
junisdictions permanently guaranteed by the Constitution.

The so called total but differentiating solution 15 constitutionally danger-
ous because, 1n abandoming the federal principle of legal equality of all
parts of the nation, 1t would spht the nation 1nto two legally and politically
unequal parts Dualism would not be removed but only shifted. A new
dualism would emerge between the north and the south, involving con-
stderably greater dufficulties and dangers.

There was danger, the proposed resolution continued, that in the
long run the differentiations between the old and the new states would
be abandoned at the cost of the southern German states, by asstmilat-
ing them to the new type of states to be created out of Prussia's
provinces. Prussia, therefore, ought not to be dismembered. If this
should be done 1n spite of Bavaria’s warning, then the new untts, as a
matter of principle, ought to obtam all the nghts of the old states
under the Wermar Constitution. Dr. Held expressed hus willingness,
however, to grant the Reichstag the right to ‘withhold or take back’
these rights from the new umits ‘according to national needs’ (nach
Massgabe der Staatsnotwendsghenten). Thus he agreed that the nights
of the new umts should not be constitunionally guaranteed, as were
to be those of the old ones.

The draft resolution was ingeniously formulated. It sought to mo-
bilize Prussian resentment agamst the dismemberment plan and
agamst the constant attachs on the duvalism between Prussia and the
Rexch. At the same tume 1t blandished public opiion, which liked
the 1dea of a single type of states. Nevertheless 1t was widely felt to
be absurd that Bavaria of all the states should be the one to come
out for the preservation of Prussia As to umformity, public opinion
—at least 1n the northern part of Germany—was overwhelmingly 1n
favor of a type of state with far fewer rights than were advocated
by the Bavarian delegate. It was just these sectional differences 1n
public opimion that caused the other rapporteurs to allow for
differentianion.’

The subcommuttee, 1n which the resolution was proposed, rejected
it. Eight votes were cast agamnst 1t by the following members: the
leader of the Catholic party, Heinrich Bruning; the Social Democrat,
Rudolf Hilferding; the Liberal, Ench Koch-Weser; the Prussian
representative; the prime mutusters of Saxony, Dr. Bunger, a Nauonal
Liberal, and of Baden, Dr. Schmut, a Catholic; the Thuringran repre-
sentative, Dr. Paulssen, a Liberal; and Professor Anschutz. The prime
mumister of Wurttemberg, Dr. Bolz, another Catholic, who participated

2 Sue the following section.
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in the debate without a vote, was vociferous aganst the Bavarian
proposal, as was Dr Petersen, Hamburg's liberal mayor Only the
two members of the Bavarian People’s Party, Dr Held and Dr
Schatzel—the latrer one of the ten members appointed by the Reich
cabinet—and Dr Eschenburg, 2 German National from Mechlenburg,
voted for 1t They were the same three members of the Commuttee
who later opposed the majority 1n the final vote®

To alleviate the fears of Bavaria lest further changes tend to assum-
late the old states to the new type, the Committee resolved that the
combined votes of the four major old states, or a corresponding num-
ber of other votes, would be considered sufficient 1n the Federal
Council to block the adoption of any encroachments on the rights of
the old states This was done in order to mamtain the veto power
1 the Federal Counal which the four states held at the tme against
constitutional amendments The new distribution of votes among all
states, new and old, according to population (No g). would have
made 1t possible for more than two thurds of the votes to come exclu-
sively from the other states 10 opposition to those of the four major
old states The guarantee proposed by the majonity, and unanimously
adopted by the Commuttee, was to protect the old states from such a
situation

Tue Dreavi o1 a SincLe TYPE oF STATE

In view of the popular inclination toward uniformuty of state rights,
why should differentiation have been decided upon? In other federal
countries the constituent states are of a single type, each endowed
with the same nights and duties Why should 1t not be possible to use
the same pattern 1n Getmany? Such questions were ashed at the tme
of the Conference They may be raised again 1n the future There was
suspicion that the 1dea of differentnation was prompted by some ulte-
rior motive, ether too much love of the old centralizing Prussian
spurit, or too much regard for Bavarian obstinacy

It 1s true that other federal countries, like the Umted States and
Switzerland, have developed a umformuty of state rights Germany
never did Dufferentiation 1n voung strength prevaied from the be-
ginung of federated life n 1815 to the end of the Republic Other
differences developed from disproportions 10 size A small state Iike
Lippe, comparable to a Swiss canton, was, 1n spite of nominal equality
of rghts, utterly different i type from a state hke Prussa, with
about as many inhabitants as England, France, or Italy On the other
hand, by consttutional amendment to divide Prussia 1nto separate

8 See Chapter viu
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federal states meant performing an operation similar to that of divid-
ing England or France into federal states with equal powers. Not
that such an operation would be 1n 1tself necessanly bad. But it mght
run counter to the habits and wishes of the inhabitants, and 1t might
wnvolve breaking up large admunistrauve services into sectional parts,
where there had been no complaint about the prevaiing adminstra-
uve condiions. Democratic as federalism 1s 10 countries 1n which
the individual parts wish to have 1t, 1t may be undemocratic where
1t 1s contrary to the popular wish.

Nor would differentiation be a German specialty. Withun the United
Kingdom, for example, England, Scotland, Wales, and Northern
Ireland constitute as many different types ot umts. Each enjoys special
privileges. There are statutes that apply only to England and not to
Scotland, there are Scotush matters with which Parliament 15 not
supposed to interfere. There 15 a special Secretary for Scotland 1n
Whitehall, and a special government in Northern Ireland, and there
are particular features concerming representation 1n the House of
Lords. This system operates fairly well. It has always been considered
a proof of England’s wisdom that she did not wnsist on uniformty
The Briush Commonwealth 15 an even more strihing illustration of
the pomnt. The proposal of the German Reform Comtmttee that the
various sections of Germany after the division of Prussia should not
be orgamzed quite umformly, and that the degree of centraization
and decentralization of therr admunistrations might differ, was there
fore not unique. Nor was there anything undemocratic 1n 1t, provided
the various sections preferred the type assigned to them,

One of the southern 1apporzeurs 1n the Commuttee, the Social Demo-
crauc prime mmster of Baden, Dr Remmele, had at first proposed
uformuty. He laid a comprehensive memorandum to this effect
before the Commuttee.! But his catalogue of exclusive state powers
used vague and broad expressions, such as ‘state institutions of public
welfare,’ ‘state culture,’ ‘state institutions for agriculture,’ ‘state care
of art and science.” In thus speahing of ‘state’ functions as distinet from
federal functions in the same fields the author was sumply begging the
question, because the problem was exactly that of determimng which
were, 1 these fields, the appropriate functions of the state govern-
ments and of the federal government. Remmele's formulae could be
wterpreted 1 many different ways, and if one tried to clanfy their
meaning, either the south or the north was antagoruzed. Their author
soon recogmized that this proposal could not lead to practical results

Similarly, Erich Koch-Weser, ardent advocate of decentralized gov

4 A Remmele, Vorschluge fur die Reiche und Landeneform (Karlsruhe, 1929)
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ernment, withdrew hus uniformity proposals 1n favor of differenuiation.
Even the Catholic delegate from Wurttemberg, Dr. Bolz, otherwise
a proponent of state rights, regionalism, and decentralization, agreed
to mahing the various units different types, 1n accordance with trads-
tion and sectional wishes—as did Remmele’s Catholic successor in
Baden, Dr. Schmutt, and the Catholic representauve of the Rhune
province, Dr. Horon,

One reason for this agreement was economy, regarding both the
number of changes to be proposed and the costs of executing them.
Moreover, legislation, admimistrative direction 1n matters of justice and
police, and supervision of mumcipalines and industry had been cen-
trahzed 1 Prussia for a long tme. Her older sections had been
accustomed to 1t for two hundred years or more, the Rhineland for
over one hundred years, and even the younger provinces, like Hanover
and Hessen, for more than sity years. There was little or no objec-
ton to this arrangement anywhere 1n Prussia, and what little resent-
ment there was would be eliminated by making the central legislaon
and admunistration a matter of the national rather than of the Prussian
government. Mayors of big cities and leaders of industry were not at
all inclined to become subordinate to provincial governments. Labor
too was definitely opposed to expeniments 1n decentralization.

The Commuttee’s majority believed that for these reasons 1t could
not recommend, for the mere sahe of producing a single type of state,
that umiform legsslanon and admunsstranon for the Prussian provinces
be abolished 1n the matters mentioned and 1n such others as cvil-
service status and salartes, and that this unitormity be replaced by
separate legislation and admimstrative direction for thirteen new unts.
Such separate rights could well be mantained where they already
existed, but to introduce them aruficlally where they neither existed
not were desired could not be recommended 10 the name of democracy.

Even Bavaria recogmized that 1t was hardly jusufiable to divide the
admimstration of justice 10 Prussia mnto thirteen parts, and that m
other questions too 1t mught be advisable to withhold from the new
states rights that the old states had’

Other and stronger reasons, however, than those of economy and
regard for scctional wishes served as warnings against subdividing
legislation and admimstration 1n fields m which poliucal views play
a part. Reactionary partes held a leading position i the eastern and
northern sections of Prussia. That justice, police, education, and mu-
nicipal policy had been kepe out of therr hands during the republican
pertod had been possible only becanse the top direction lay with the

% 8ec the preceding secticn
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Prussian central government in Berln, which was mfluenced by the
democratic sections of the west.

Most observers of the federal set-up 1n Germany have concentrated
upon divergencies of views between the north and the south. They
have overlaoked the fact that the most serious conflicts during the last
hundred years have been those between the west and the east. They
were less visible, because they were settled not by public controversies
between different states but by decisions made within the one state
government of Prussia, the only state in Germany that included both
eastern and western sections. During the monarchical period such
decisions often went 1n favor of eastern views. After 1918, however,
the democratic cabinets 1n Prussia decided most questions of political
philosophy 1n favor of the west aganst the east. This trend was not
reversed unul democracy was overthrown unconstitutionally and re-
placed by an authortanian regime in 1932, To re-establish the rule
of the east 1t was necessary for Papen and Hitler to abolish democ-
racy and majorty rule,

The fact that under democratic conditions of government central-
1zed political direction rendered 1t possible to bring the influence of
the west to bear upon the east made many democratically minded
men adherents of centralization, To tllustrate: the Catholics, wha had
predominantly democratic leanings 1n Prussia, had lttle political
power 1n administrative matters during the monarchy. At that ume,
therefore, they would have liked the Rhineland to form an autono-
mous unit within the Reich, especially with respect to admumistrations
of poliical sigmficance. This stand weakened under the democratic
regime. Democratic principles secured to the Catholic Center a domu-
nant influence mn both cabinets, national and Prussian, from 1919
up to Papen’s coup d'ézaz 1n 1932, Their influence then extended to o
Prussian provinces—not only to those in which they had an over-
whelming majority, as i the Rhineland, but also to the eastern prov-
wces. Therefore they became less interested in establishing provincial
independence 1 all matters. The situation was similar among the
Liberals and Social Democrats Provincial independence would have
served the interests of the reactionaries of the east, who would have
escaped from democratic control. On the other hand, even the East
Elbians did not want provincial 1ndependence, because of their adher-
ence to Prossian tradinon,

Thus a great number of significant arguments caused the Commut-
tee to discard the dream of a single type of state. To increase the
autonomy of the new umits in all matters to such an extent as to make
their constitutional independence equal to that of the southern states
was nether economucal nor 1n Line with the will of the people, and
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it was politically dangerous for the maintenance of democratic ad-
ministrations. On the other hand, there was no valid reason why the
northern type of autonomy should be forced upon the great southern
states. The situation seemed to require a more flexible procedure.
The result was differentiation. Yet this differentiation affected only a
few out of many branches of administration, The great majority of
administrative functions were treated alike all over the country. They
were placed either under national direction everywhere, as was the
collection of income taxes, or under state direction everywhere, as was
social case work.

[%]
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XI

Territorial Reorganization

Euviwarion of oversize Prussia, elevation of the Prussian provinces
to states (Lander), and combination of undersize states and provinces
and of all enclaves with surrounding units would have established
fairly equal subdivisions of Germany (see Map 6). The average popu-

SCHLESWIG HOLSTEIN

BORDER PROVINCE

BAVARIA

HOHENZOLLERN LAND
4o Prussia)

Map 6. Tue Prussian Provinces anp THE Major Non-Prussian States,
1933
(The shaded areas belonged to the twelve states with fewer than
2,000,000 inhabitants each; see Map 1)
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latwn of the states would have been about four million, with Ravara
and the Rhuneland reaching seven or exght and none remaining much
below two, This was as fair an equalization a5 could be expected 1n
any federal country. It meant a tremendous step from the prevailing
range of 50,000 to 40,000,000 habitants, and would have led to con-
ditions better even than those 1n the United States, where the figures
range from about 100,000 to 13,000,000.

There were a number of proposals 1n circulation 1 Germany—
most of them drafted prior to the Conference of 1928—which were
intended to 1mprove Germany's political map 1n a more radical fash-
10n, according to economic criteria Advocating larger unuts than those
represented by the average Prussian provinces, or at least umts that
were differently shaped, they disregarded almost all historical boun-
daries. And even before these projects emerged, Hugo Preuss, 1n pre-
paring the Weimar Consutution, had subrmtted a plan for terrtorial
reorgamzation. based on poliucal and admimistranve rather than eco-
nomic considerations.

THE Preuss Pran (1918)

This plan elminated all the minor states, except the Hanseatic
cties, and combined several Prussian provinces, and also Prussian
and non-Prussian areas, 1nto larger umits, as shown on Map 7." Thus
Brandenburg, Pomerania, and the greater part of Mechlenburg were
to form one state (Land); the state ot Saxony and the greater part
of the Prussian province of Saony, another; Schleswig-Holstein,
Hanover, and Oldenburg together, a thurd. Rhuneland and Westphalia,
however, remained separate umits Bavana, Wurttemberg, and Baden,
too, were hardly affected, except that the Palaunate was to be added
to the Rhineland and Hohenzolletn to Wurttemberg Berlin and the
three Hanseatic cities were to consutute each a Land by wself,

Made before the Versadles Treaty, the Preuss plan included Austra,
and proposed that she should consutute one umt only, except for

1 Maps 7, 8 ind 9, adapted and rediawn far the present puipose, ate bised on vanous
saurces Ste espeantlly the vatuible book by the historaal geonripher of Berlin Univeruty,
Walthcr Vouel, Dentiche Rewhsglederang und Rewchoseform 1n Vergangenker und
Gegenwart (Tapsg and Berling B G Tuubner, 1932)  An amuang ind, as far 4 1t
gous acurite weount of Gorman redistricting problems 1 contaned 10 a hittle mimeo
graphed paper cdited by the Commattee on Publie Adminitration, Soual Science Rescarch
Counctl, Admmmstratrie Redostieting in Gesmany ance 1918— In Intervicw wnth Wil
helm Cohnetaedt (Chico, 1935) The hite Dr Cohnstacdt hid been an editor of the

Trankfuter Zetung, and was one of the most comscintious jourmilists actve 0 the
reform movement
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BRANDENBURG
O Berlin

UPPER
XONY
BAVARIA .
' ' Vienna 0 ™,
AUSTRIA |

Mar 7. THe Preuss PLan, 1918

Vienna, which, Iike Berlin, was to form a separate umt withun the
national commonwealth.

Tue Frankrort Pran (1928)

The aty of Frankforton-Main was greatly interested in territorial
reorganization, because of the preposterous state lines, httle changed
i the Preuss plan, within that section of Germany of which Frankfort
was the natural and historic trade center.’ A proposal made by
A. Weitzel ' was widely discussed. His plan, shown in Map 8, was
very different from that of Preuss. Rheush Francoma, with its capital
aty of Frankfort, was to constitute a large region, which under the

£ Ste Chapter vur, under Economics,

4D segonale Gliederung Deutschlands nach Warthafs und Verkehrsgebicten,'

Erde und Wirtschaft, vol 1 (1928), and Deutschlands Neuglederung nach dem Frank
fter Entwn f (Frankfort on-Main, 1931)
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Preuss plan would have continued to belong to four different states.
The historical boundaries of the southern states, respected by the
Preuss plan, were disregarded; Bavaria was to be divided, Baden and
Wiirttemberg were to be combined after a considerable cut in the

EAST
PRUSSIA

POMERANIA

BRANDENBURG

UPPER
SAXONY

RHENISH
FRANCONIA

\
\
)

kY

A

Map 8. Tue FrankrorT Pran, 1928

north. Hessen, Thuringia, and the Hanseatic cities were eliminated
as units. On the other hand, Brandenburg and Pomerania, which
Preuss wanted to combine, were kept separated, and Lower Saxony
was divided into two units, Westphalia was to disappear. Naturally,
the plan was severely criticized, especially by Bavaria,

Economic Recions

The Weimar Constitution, in one of its last articles (Article 165),
stipulated that workers and employees should have legal representa-
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tion on three levels: shop councils, regional councils, and a nation-
wide council, The regional counals were to be set up according to
‘economuc regions’ (mack Wi tichaftsgebeten gegliedert). Correspond-
ing councils, both 1n the regions and for the entire nation, were to be
formed by the employers The councils of the workers and of the
employers were to meet jontly 1n ‘Regronal Economic Councils’ and
in a ‘National Econome Council’

GERMAN

To
BALTIC

NORTH
WESTERN

usper ) BAVARIAN

RHINE

Mar ¢ Scueu’s Proposep Economic Provinces

Only two points of this great plan were realized: shop councils
(Betriebsrute) and a provisional Natonal Economic Counal (Vor-
laufiger Rewchswutschaftsrar) were constituted. No regional councils
came 1nto estence dunng the democratic period. One reason for thus
fadure was the practical difficulty of establishing adequate economic
regions that were not in conflict with the political subdivisions of the

4 Betiiebsiategesets, 4 February 1920, as amended 28 February 1928, and Decree of
4 May 1920, Regarding the P | Nauonal E Council See Lindsay Rogers
and W R Duttmar, Der Rachswirtshafisrat, Politieal Science Quarterly, vol 50
(1935), p 481
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country. Thus the final execution of Aiucle 165 was closely con
nected with the general problem of federal reform.

Meanwhile mdividual scholars tried to mark off economic regions
on the basis of objective criteria, such as character of the soil, farm
products and farming methods, mnerals and coal, processing indus-
tries, markets, and means of transportation. Nine economic provinces
were constructed along these lines by Erwin Scheu,’ as shown
Map 9. His was a study 1n economics rather than a pohtical proposal
for terntonal reorganization, but the political units of the Frankfort
plan were strikingly close to the economic regions as conceived by
Scheu. Like the units of that plan, Scheu’s economic provinces cut
across almost all historical state boundaries, although they affected
Bavaria to a lesser degree than did the Frankfort plan Fach econome
province was to be divided into two or three economic districts, whuch
are not indicated on Map 9. The provinces were not, of course, re-
garded as 1solated umits,

Oruer Proposals anNp CoMMENT

It was obvious that the pursuit of extreme schemes of territoral
reorgamzation would have met with almost msuperable difficulnes
1n the various stages of the procedure for constitutional amendment
No two-thirds majoriies could be expected if the reform was burdened
with decisions of this character. The Reform Commutiee, therefore,
discarded for the moment all specifications for terntorral changes,
leaving the details to the future. It merely tried to open the road
by which reasonable changes could be attained. In regard to the Prus-
sian provinces and the states with fewer than two mulion inhabitants
—all except Bavana, Saxony, Wurttemberg, and Baden—the decision
on boundaries and mergers was entrusted to simple legislanon through
the national legusiative bodies Only for the four major old states was
the procedure of Artcle 18 of the Constitution to be mantamed,
which required a constitutional amendment unless the state govern
ment consented or the population gave 1its approval by a plebiscite
This change 1n procedure for terntonial reorganization was the utmost
that could be hoped for immediately, if the reform was to be achieved
by constitunional means.

The Hutler regime might have undertaken territorial reargamza-
tion through dictatorial methods. Surprisingly enough, however, it

% Deatsehlunds Wirtechaftsprovinzen und Wtschaftsbezirke, Weltpolitische Buchere,

cdited bv A Grabowshy, Landerkundliche Rethe, vol 2 (Berhn, 3928), and earlier pub-
lications by the same author
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dllowed this oppo:tunmity to pass, except for a few local adjustments.
On the other hand, Hitler's government created party regions, defense
regions, and economic regions, which overlapped many state and
provincial boundaries, as will be described below.”

It may be that someume during the postwar transitional period
the problem of territorial reorganization can be approached 1n a more
forthright way, with the people or their representatives asked for their
consent atter the changes have been tentauvely made. There was no
such opportumty during the democratic peried under the Weimar
Consutution, once that document had been adopted.

New suggestions have been forwarded in the meantime. Professor
James Pollock, for example, has proposed that the German federal
unon be divided into nine states—the same number that Scheu sug-
gested for economuc provinces. Pollock’s proposal differs, however,
from former plans i that it preserves Prussia as one of the states,
reductng her to her eastern sections (including Brandenburg, Silesia,
and the major part of Pomerania) The other variations 1n bis pro-
posal are less fundamental Schleswig-Holstein, Hamburg, and Lubeck
are combined not with Hanover and Oldenburg (a5 1a Scheu's North-
Western province) but with Mechlenburg (as in the Frankfort plan),
adding the western corner of Pomerania, to form the state of Hansa-
Mecklenburg. Baden and Wurttemberg remain separated. The Ba-
varian Palatnate 15 included not in Rhemsh Francomia (as in the
Fraokfort plan) but 1n Baden; and the Bavaran district of Suabia
(Augsburg) 1s transferred to Wurttemberg. Otherwise the prospective
states of Lower Rhine, Rhenish Franconia, Lower Saxony, and Upper
Savony would lookh much like the corresponding unuts of the Frank-
fort plan or the Scheu provinces. Pollock’s umits are meant to serve
first for purposes of occupation and later as ‘possible umits 1n a new
democratic government.”®

It seems very doubtful to me whether 1t would be wise to leave
1n existence a separate large state of Prussia, which on the one hand
would combine unhomogeneous sections such as Silesa and Pom-
erania, and therefore not be merely an economic region, and on the
other hand would offer the appearance of having been ‘muulated,
resembling the Prussia of Frederick the Great’s beginmings and that of
Napoleon's highest ascent, before the War of Liberation, T feel that

6See Appendin B

7 Chapter xv, with map

9James K Pollack, ‘A Terntorial Putern for the Military Occupation of Germany,

Americun Political Science Review, vol 38 (1944), p 970, and ‘Germany's Post War
Boundanies—A. Suggestion,’ Jow nal of Cential Turopeun Affans, vol 4 (1945), p 349
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the complete elimination of Prussia as a separate unit would promote
less resentment than its ‘mutlation.’

The other differences of the various plans are less significant. It 1s
certainly desirable for polincal and economic regions to be co-exten-
sive as far as feasible. Within a federal country, however, the attain-
ment of this 1deal 1s not quite so important as 1t 1s within independent
states. If control of economic affairs were exclusively a matter for
the several state governments, 1t would of course be of the first
importance that economuc umts be not cut by state lines. But if the
power to regulate economuc affais 1n the general interest rests wath
the federal government, as 1t did 1n Germany even more than 1n the
United States, comncidence of pohitical and economic boundaries is less
smperative. If 1n Line with the proposals of the Reform Commuttee
the Prussian provinces had been made states and all undersize states
and enclaves had been eliminated as separate umits—which Hitler
faled to do—boundaries would hardly have interfered sersously with
the requirements of a sound economic system, and further adjust-
ments could have been made gradually. If Germany remains a federal
umon, the states should form swtable regronal units. Therefore they
should not be too large. Three to five milhon inhabitants as an aver-
age would serve regional purposes well. Individual units may have
more than five or less than three mullion.

Attempts to have economuc and pohucal boundaries completely con-
form are aruficial and funle. If all coal pits or wron ore deposits were
unuted 1n a single region, there would be a disruption of agnicultural
units or timber 1nterests or religious communities or traditional cus-
toms. If the seaports 1n coastal regions were combined, 1t would be
necessary to mnclude also their hinterland, which would thereby be
separated from regions of an identical character farther mnland. Na-
tional railroads, following the large rivers or connecting large cities,
may require other regional delimitation for their efficient adminustra-
tion than do postal services, cartels, police, or schools. There 15, how-
ever, a relative optimum, from which the territonial orgamzation of
Germany was, and stll 15, far distant,
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Regional Co-ordination

Feperar Seavices: Lack oF Recronal Co-ORDINATION

Dunine the 1mperial period no need for regional co-ordination of fed-
eral departments could arse, because there were few or no federal
field agencies. When they cropped up 1 the Republic, the agencies of
different departments remained independent of one another, much as
federal agencies did in the Umited States.

It should be noted, however, that 1n contrast with the Unuted States,
where any bureau may have 1ts separate machinery 1n the field, a
German munistry as a rule mamtamed no more than one set of re-
gional agencies to serve all s purposes. Thus regional and local
finance offices dealt with customs dunies as well as with internal
revenues and national property, and labor offices had charge of the
emplovment service as well as of unemployment insurance,

Thus practice provided regional co-ordination among various services
of the same department As to different departments, however, any
regional conflicts that were not settled by agreement—on the basis
of mutual consultanon or of nter-agency conferences—could be re-
solved only by reference to headquarters in Berlin, that 1s, if necessary,
through cabinet decision or legislive act. The federal munistries
could, of course, and sometimes did, direct their ficld agencies in
spectfic ponts of minor importance to aceept decisions made by the
agency of another department, for example, by the financial agency
with respect to the procurement of stationery or the lthe But apart
from such specific ducction there was no procedure for the regional
co-ordmnation of federal acuvities.

PrussiaN Services® StronG Rectonar Co-orpinATION

In contrast with this federal set-up, Prussia, like other German
states of the larger type, provided for regional co-ordmanon of state
actvities to a remarkable extent. The Prussian admunistration, through
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both the monarchical and the democratic pertods, maintained regional
‘agents-general’ all over the state’s ternitory. Their agencies were not
limited to the business of any one department, but were ‘mulu-
purpose agencies,’ and the leading officials had the natural function,
for which their authority was expressly regulated, of co ordinating the
work of various or all minstries 1n their area.

The Oberprasident, heading the Oberprasidium, held this posiuon
for the entire province; and the Regrerungsprasident, at the head of
the distict government (Bezwrksregrerung or, shortly, Regierung),
held 1t for each governmental dustrict (Regerungsbezirk) There were
twelve provinces apart from Berlin, and thurty-four governmental dis-
tricts, an average of two to three to each province. The capital Beihin
was treated 1n a special way as both province and dustrict. The average
population of a province was above three milhon inhabicants, and
that of a district above one million; there were, however, wide devia-
tions from the average 1 both directions.

The umimtiated student 1s inclined to think of the Oberprasident
and the Regrerungsprassdenten as officers who dealt wath the same
subject-matter on two levels, in the relation of a superior agency and
its subordinates. Thus 15 not correct, however, and if 1t had been that
way the Prussian admunstranon would have been a clumsy and cum-
bersome hierarchy of four levels (including the county agencies).
Actually, business was divided, generally speaking, between the prov-
wnce and district presidents according as the larger or the smaller area
was the more appropriate umit for dealing with 1t. Relatvely few mat-
ters, under this principle, were given the Oberprasidium. The bulk
was handled by the dustrict governments in direct correspandence with
departmental headquarters, and there was a tendency to assign tech-
mical functions, even if they required province-wide treatment, to one
of the district presidents for province-wide action rather than to the
Ober prasident.

Consequently, the Oberprasident was not an intermediate level
(‘keine Mittelinstanz’) between the district governments and the cabi-
net; this principle was expressed as early as 1815 1n the basic ord-
nance;? and 1t was restated n recent regulations.’ He was to be kept
informed, however, of matters that mught require umiform treatment

1 Under Hutler, the number of provinces was first reduced to ten, but finally (1944)

increased to thirteen See below, and Appendix B

2 Ordmance Concerning the Improved Organizanon of the Provincial Agenues, of
3n Aprll 1815, Scchon 4
40rd on |

ton and Et s 1 Public Adminsstraton, of 3 Sep
tember 1932, and rcgulanons regarding 1ts <xecution, of 25 and 30 March 1933 The
regulations of 25 March were published not in the Gesetzsammlung but in the Mims-
tenalblatt fr die nnere Vawaltung
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for all or several districts within the same province, and of matters
of general political concern. He had to see to 1t that the general policy
of the cabinet was carried through 1n all districts and, if necessary,
to adwise the district governments accordingly. Although he could no,
as a rule, give them orders, his suggestions naturally carred con-
siderable weight. In some cases he could take over the regulation of
matters that required uniform treatment (for esample, by issuing
police ordinances for the whole province), and w emergencies he
could give provisional orders to any state agency. Thus, in various
ways, although generally as an adviser or a ‘convener’ rather than as a
superior, fie could efficiently work toward co-ordination among the
VArious state Services.

The detals of the relationship between the two presidents were
determned by mumsterial decrees, which were modified from tme to
tume. Whether 1t was advisable to maitain the two offices or to merge
them was a subject of constant discussion, Those who favored merger
were divided on which of the two should survive, that s, whether
the larger area of the province or the smaller area of the district was
more appropriate for regional co-ordination. No merger was under-
taken, however, during the republican period.*

The Hitler regime, too, continued both offices. In 1944 a last-hour
beginmng was made toward a policy of consolidation: the provinces
of Saxony and Hessen-Nassau were split along the hines of their
governmental distnicts, and the offices of Oberprasident and Regie-
rangsprasident 1 each of the four new provinces were merged (see
Appendix B). In other provinces, however, the dualism continued.

The regulanons of 25 March 1933 described the relationship as
follows (No. 17):

The Regierungsprasident 1s not a subordinate of the Oberprasident; nor
1s he bound, except 1n an emergency, ta obey orders of the latter Never-
theless, he wall always have to keep in mind that the opimon of the
Oberprasident, like that of the permanent commissar of the state govern-
ment, who 15 more famillar with 1ts aims and plans, carries quite a par-
tcular weight. Consequently, the Regierungspiasidens, 1n case he thinks
that wishes of the Obcprasident cannot be fulfilled, will have either to
seek an agreement with hum or to report to departmental headquarters.
He may by no means tacitly disregard such requests Above all, he must
see to it that the Obeiprasident 1s adequately informed Any noteworthy
events in polical, economic, social and cultural matters must always be
communcated immedhately to the Obes prastdent. Reports to departmental

40ne incumbent held both offices in the provinee of Upper Silewa, which had only
one governmentul district The same was triee i the small Border provinee, but not 1n
Schleswiy Holstan, although this provinc, too, was cor extenstve with the only govern-
mental district
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headquarters must either be routed over the Oberprasident or he must
recerve a copy. The selection of reports so to be handled 15 left to the
responsible dectsion of the Regrerungsprasident.

Although the emphasis here put on the duties of the district govern-
ment may murror the effort to forestall any attempts at sidetracking
the new Hutlerite Oberprasidenten, the general tenor 15 in line with
the traditional distribution of functions in the Prussian administration,
The functions of a superior level over both agencies were exercised
by the cabinet mnisters 1n Berlin. Disciphinary supervision was in the
hands of the munusters of the intenior and of finance. But no mimster
held a monopoly with regard to the two field agencies. All dealt
directly with them, each 1n matters of his own jurisdiction, such as
commerce, agriculture, finance, education, and the like.

As to the distribution of field work, matters handled by the Ober-
prasident for the enure province—as distinct from matters handled
by the district gavernments—included the following* (1) supervision
of secondary schools, formerly handled by special boards of experts
under the chairmanship of the president, but subsequently transferred
to the president, with the experts serving only as advisers; (2) a
number of muscellaneous items, like air traffic, elections, regional state
archives, the licensing of lotteries, and stmular matters, which could
better be handled for the larger area of the province than for the
smaller districts; and (3) any state supervision over the autonomous
provincial authorities and other province-wide institutions that was
prescribed or permutted by the laws.”

The much more volummnous and varied business of the district
governments covered all other state activities, except those allotted to
the very few special agencies mamntaned by Prussia i the field. The
variety of functions that were thus combined within one regional
agency 1s almost incomprehensible to Americans. The entre business
was handled 1n a few decisions, which were arranged according to
umform principles 1 each of the thurty-four district governments
Everywhere, the second division dealt with education and church
affaws, the third with state-owned land and forests; and the first with
all other matters, including political questions, the police, the promo
tion of commerce and industry and other trade questions, supervision
of the subordinate county directors (Landrate) and of other state

5 Sccion 3, Ordinance of 3 Septumber 1932 Measures of land reclamanon and the
Tike, formerly dealt with by a speaal agency (Landeskultmnamt) attached to the Ober
prasident were transferred to the district presidents (Section 4)

61t must be kept i mund chat before Hiders mse to power the provinee as an
autonomous unit had s own chicf cwvcutive, clected by a committee of 1ty popular

assembly and utled ewher Landeshany o Landesdocktor Sce Chapter av for the
changes under Hitler
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agencies 1n the counties, and also supervision of larger mumcipalities,
State-owned land and forests were allotted to two separate divisions
under the Hitler regime, 1n recognition of the practical separation of
worh that had evolved before. This brought the number of divisions
to four Some district governments lached one of the divisions, the
neighboring districe government admunistering the respective services
mn both districts. But otherwise the structure was the same 1 all
districts.

It was one of the functions of the Regrerungsprandent to co-ordi-
nate the practice of the divisions, and also that of numerous local
sub-umts, within the lumits set to adminstrative discretion by the
laws and by minusterial regulauons. Onginally, he enjoyed full au-
thority only 1n the first (general) division. In the other divisions the
highest technical officers of the dustrict government decided collectively,
as boards, while the president was hmited to the right of veto; only
n urgent cases was he authorized to make the decision himself?
This pracuce was gradually weahened and finally abandoned® in
favor of the full authority of the president 1n all divisions; but he was
directed to report controversies to departmental headquarters whenever
the division chief, on grounds of huis funcuonal responsibilities, de-
clared this to be necessary.”

While both the Oberprasident and the Reperungsprasident were
agents of the stare cabinet and subject to general or specific orders,
certain quast-independent mstitutions were tied to these officials, Thus
1n some state matters, such as the issuance of police ordinances or the
granting of licenses, the decision was entrusted to the District Com-
mittee (Beaw ksausschuss), of which the Regierungsprasidenst was
chairman and of which the muajority of members were laymen, elected
from among the residents of the district by the standing commuttee of
the provinenl assembly (wself elected every four years n popular
elections).* The Dastrict Comnuttee, 1n the matters of admimstratve
discretion that were entrusted to 1t, was legally independent of the
state government and subject only to the law, but the fact that the
agent general of the state could personally tahe the chair ensured the
forceful presentation of lus views. Sumilarly, some of the province-

TSction 24, Ge et uber dic allgemerne Landesserwaltung, 30 July 1883

8 Seon 5, Ordnance of 3 Septumber 1932

8 Regulations of 25 March 1933, No 16

10 hour such lasmen wrved on the commttee, along with two officcr appainted by
the state government, onc of whom had to hne the quahficiion tor judgeship, the
other the qualificanon for hirher adminstranve sersie, bath were apponted for hife
1 order to emphasive thar independence The distnct committee srved also as a regional

admmstrative court, from which, as a rule, appeal lay to the Oberwaltungsgericht 1
Berhu,
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wide decisions (including the issuance of police ordinances and ap-
peals from the district committees) were made not by the Oberprasi-
dent but by a counal attached to his office (Provinzialrat).** Again, in
matters of social insurance, although handled under federal law, a
regional agency {Qberversicherungsamt) was tied to the district gov-
ernments, and its chairman was the Regrerungsprasident; two mem-
bers were appointed by the state government, and the other members
were elected by the employers and the employees.

Summing up, the Prussian general admimstration (Algemeine
Verwaltung) presented an extreme case of regional co-ordination of
all state activities.”® The ‘political’ meaning of this co-ordination was,
of course, very different under the three regimes of this century, just
as was the political meaning of the French prefects under the various
regimes from Napoleon I to the Third Republic. While under the
monarchy and under Hitler the two types of regional presidents were
selected to carry through a monarchical or a national-socialist policy,
respectively, they were chosen during the republican period for the
purpose of democratizing the regional adminustration; they were ap-
pointed by the democratic state cabinet in Berlin with the consent of a
committee of the provincial assembly, their appointment thus enjoy-
ing a double parliamentary control, at headquarters and in the
province.* The ‘administrative’ function of the regional presidents
remained largely the same, however, under all the regimes, not unlike
that of the prefects in France. They were multi-purpose agents, in
charge of, or co-ordinating, the regional work of various departments.

FeperarL-State Recional REevaTions

Regional co-ordination in Prussia, therefore, was almost complete
in imperial times, when no federal field agencies disturbed 1t. But
with the great number of federal field agencies that arose duning the
democratic period the picture changed considerably. Above the local

1 This counail consisted of five Jaymen dected by the provincul aswembly and one
officer appamnted by the state gaverament, n additon to the Oberprasident, who as 4
rule could act as chmrman,

128¢e the comparison with American, Briush, and French pracnces in Regional Co-
ordmution, Mcmorandum drafted by A Brecht and other members of the Speeial Com-
mittec on Comparative Admunsstration, Comimittee on Public Adminustration, Social
Suunce Rescarch Counail, mimeographed (Washington, 1943},

1+ Acwally the control by the provincial assumbly worked in the east as a check on
Iiberal appaintments, Thus the final apporntment of one of the ablest among the younger
democranc administrators, Dr. Hans Simonsy—now member of the Graduate Faculty,
New School for Soclal Research~—to the position of Regrerungspasdent in Stetun (Pome-
rama) n 1930, was frustrated by the reactionary majonty of the provincial assembly,
which retused 1t consent. Simons eventually became president 1 the Sylesian dustrict
of Liegmits, where he served to the end of the Republic,
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level the utizen had then to deal not only with the Prussian mulu-
purpose agencies, but also—n marters of finance, labot, war veterans,
-and others—with specialized federal agencies. No mstitutional device
provided for regional co-ordination between federal and state agen-
aest* Moreover, the geographical area that they covered differed
considerably, the federal agencies often including smaller states and
enclaves along with Prussian dustricts. The following figures indicate
something of the variety and overlapping of areas. Figures for the
Hutler regime have been added here for the sahe of companison; they
will be discussed later.

1939

1930 or later B
Regular Subdivistons of the Counccy 10 10 29 (1944)
Regronal Finance Agencies 26 2
Regonal Labor Agencies ¥ 13 3¢ (1943)
Regional War Veterans Agencies 14 17
Regional Railroad Agencies 30 2y
Regional Post Agencies 45 45
Defense Regions ' 7 32 (1942)
Courts of Appeal 26 26§
Federal Election Dustricts 15 35
National Soctalsst Party Regions 77 1 (190)
Economic Regtons 7 23 (1942)

The regronal headquarters of these agencies were widely distributed.
To dlustrate from the Rhine province: the headquarters of its Qber-
prasident was not i Cologue but 1n Cablenz, that of 1its Landeshaupt-
mann m Dusseldorf, the five Regrerungsprasidenten resided m Co-
logne, Aachen, Dusseldorf, Coblenz, and Trmer Regional finance
agencies resided 1n Dusseldorf and Cologne, the regional labor agency
was 1 Cologne, and the veterans’ agency in Coblenz. No regional rail-
road agencies were 1 Aachen, Coblenz or Dusseldorf, but there was
one 1n Essen Conversely, there was a 1egional post agency in Aachen,
but none in Essen.

This variation 10 locations had some advantages for the cities con-
cerned, but 1t certainly did not promote regional co-operation,

14 §pecal greements bound the federal government to consult the Buwarian govern
ment before changing the sncumbents of curtan regional offices 1n Bavan Ste Chap
ter v

18 Excluding the terntories anneved after 1933 In the rermtory formerly Austrian
there were 7 party regons, 2 cconomic regions, 5 finanual regions, 4 raroad and postal
regions, and 3 courts of appeal

18 The Prussan provinces, meluding Berlin, and the non Prussian states See Ap-
pendix B

17 ee Chapter xv
18 Reschsverserdigungbesn ke Sce Chapter xv
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Prorosep Rerorms

The problems of regional co-ordination were extensively discussed
in the Reform Committee. Fusion of the two central governments in
Berlin, as proposed by the Committee, was considered an important
step toward regional co-ordination, because it made the Oberpras-
denten and Regierungsprasidenten regional officers of the national
government and thus provided an opportunity for the national gov-
ernment to use the machinery of ‘general administration’ for national
purposes. The Committee supplemented this proposal by the follow-
ing suggestions:

1. The regions of all branches of the national administration to be made
co-extensive with one another and with the autonomous units, old and
new, wherever possible.

2. Some national official to be appointed top national agent in each
region, whose function it would be to co-ordinate the activities of all
national field authorities.

3. This top national agent to have no general power to interfere with the
substantive functions of special agencies in the regions, but to be
equipped with autherity to supervise and direct all civilian national
authorities within the region in matters of administrative simplification,

. The holding, by one incumbent, of the offices of head of the state
government and top national agent in the region to be permissible. If
this should not materialize, the closest possible contact to be established.

-

These proposals were intended to realize one of the favorite dreams
of administrators in all countries: that autonomous units and na-
tional administrative regions be co-extensive; that national agencies
within each region be well co-ordinated; and that close co-operation
between them and the state governments be established.

Regional co-ordination of all national agencies was to have particu-
lar importance in the new units, formerly Prussian, in which the fed-
eral government was to take over the agents-general of the former
state government. The Committee’s suggestions could have led there
to an arrangement under which in each new unit a national agent-
general, corresponding to the former Prussian Oberprasident, would
become the top national agent in that unit. He would have obtained
certain co-ordinating functions with regard to all the special agencies
maintained by the federal government within the new unit. He would
have kept in close contact with the head of the state government,
that is, with the officer corresponding to the former Landeshauptmann
of the province.

The Committee did not go so far as to make the chief executive
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of the individual state (province) automatically the agent-geneial of
the national government. The lack of disciplhnary power over state
executives, who were responsible only to their state parlaments,
seemed to preclude any such automatic solution.!’ But the Commuttee
wished to encourage the federal government to appoint the head of
the state government to the office of the federal agent-general, when-
ever feasible.

Thisy was a promusing program of regonal co-ordination. Hutler, as
will be seen later, adopted 1t and carried 1t through n almost every
respect, subject, however, to two fundamental changes that arose from
totalitarian prinuples Furstly, under the Huder 1egime the national
agent-general in the regional unit was an agent not of a democratically
controlled cabinet but of a dictator and his Lieutenants. Secondly, to
achieve the holding of the two offices by the same incumbent, the
democratic head of the state umt was not appownted federal agent-
general, but the nauonal agent-general was made ex-officio head of
the autonomous umt—the Prussian Oberprasident became provincial
Landeshauptmann, nstead of vice-versa.*® These two changes meant a
complete perversion of the oniginal meaning of the plan.

XIII

Delegated Administration

Geruman practice developed the device of delegated admimstration
(Aufragsve waltung) to a lugh degree of perfection In the Prussian
tradition 1t meant that a higher autonomous unit, for example the
state, delegated admmistrative powers to a lower one, for example
city, county, o1 autonomous provinctal government, m such a way as
to reserve final authority to iself. The most typical dlustration 15
that of the police admnustranon. The Prussian state government ap-
pointed local chiefs of police (police presidents), police officers, and
men 1n some forty of the largest aities, such as Berlin and Cologne.
In addiuon, it appointed the members of the mobile police forces
19 §ee the following chapter

20 Sce memorindum on Regional Coordinanion, mentioned above, and also Chapter
xv below
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(called Landjager or Gendarmerse) n the rural sectuons of the state.
In medium-size ciues hke Bonn or Coblenz, however, the state gov-
ernment ‘delegated’ its police power to the mayor nstead of exercising
1t through its own appountees,

The mayor, elected by the aty councl for twelve years, discharged
these delegated police functions along with fus tasks as the chief
executive of an autonomous municipality. There was little practical
difference between the two categories of work 1n hus normal working
day. Federal and state laws himited hus discretion 1n both. Technically
speaking, however, the difference was considerable. In mumapal af-
fairs the mayor was responsible only to the city council and to the
courts under the law. He was not bound to follow orders, directions,
or suggestions 1ssued by state authorities. But 1n police matters—and
1 other matters that were delegated to hum on siumnlar terms—he
had to obey any orders, general or specific, that the state government
cared to give hum. Although actually the state government rught not
use thus discretionary power over long pertods, 1t could use 1t at any
tume 1t saw fit. The home-rule rights that had been granted all munic-
ipalities since the early mineteenth century, wide as they were withi
the economuc and cultural fields, did not include police matters. The
mayor’s administrative power 10 these matters was not an autonomous
but a ‘delegated’ admimisrrauve povwer.

Other state functions that under the system of delegated admunstra-
ton were performed either by the city government or by specified
aty officers included the conduct of public elections, the registranon
of citizens, certain measures of public health, such as vacanation and
control of venereal diseases, and the supervision of schools 1n regard
to then curricula and personnel.

The Reform Commuttee held that the device of delegated admunis-
tration mught remove some of the troubles of duplication that existed
between the federal government and the state governments. In sev-
eral matters 1n which the federal government could not well be de-
mied ulumate admumstrative direction, 1t was felt that the federal
government mght nevertheless leave the regular operational activity
1 the field to the autonomous authoriues by delegating the admms-
tration to them,

While delegation of administrative powers by the states to mumci-
palities was an old institution, delegation by the federal to a state
government had only rarely been applied 1n Germany before, and then
only 1n minor matters. Most important among them was the adminus-
tration of infand waterways; 1t had been transferred from the states
to the federal government by the Weimar Constitutton, but was in
practice left to the states as a hind of delegated admimistration. Such
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arrangements were 1n fact fraught with peculr difficulues In dele
gating powers to a city mayor the state government did not completely
deprive 1tself of 1ts influence over the personnel or wawe its rights to
apply sanctions 1n case the mayor did not live up t hus dunies Al
though the mayor was elected by the aity council, his appointment,
according to the statutes of most German states, required confirmation
by the state government While thus confirmation was rarely denied,
it could be withheld It actually was denied during the imperial period
whenever socialists and sometmes also when liberals were elected, At
the end of the republican period even the democratic Prussian govern-
ment ordered that National Socialists or Communists, if elected to the
office of mayor, should not be confirmed m therr positions® Hence
there was a certain safeguard that the person 10 be entrusted with
the police power was not completely antagomstic to the state govern-
ment In addition, the mayor was, according to German classification,
a avil servant The general Disciplinary Code subjected him, when-
ever he falled i us duties, to disaplinary procedures before diseipli-
nary courts consisting of judges and other civil servants

No such controls and sancuons euisted when the federal govern-
ment delegated powers to a state government If a state mumster
failed to exercise delegated functions properly, the federal government
could do nothing but write fum letters To promote delegation of
powers by the federal government to state governments the Com-
mittee, therefore, proposed to subject the elected heads of the new
states, 1n case they faled i thewr dutes, to dlsc1plmary procedures
before disciplinary courts In regard to the old states the Commuttee
did not go so far as to prescribe the same arrangement, but 1t was
suggested for voluntary acceptance 1n the state constitutions

Furthermore, the Commttee drafted a model scheme for delegated
admanstration, 10 order that both the federal and the state govern
ments might know exactly what the rights and duties of each would
be In this scheme 1t was stated that federal direcyons should be gen-
eral only, and not specific, that 15, no orders should be given m 1n-
dividual cases But this was only to be the rule, from which eceptions
were permussible The federal duections, so the model scheme pro
vided, mught deal with an individual case, 1f this was considered
necessary because of 1ts peculiar nature But they could never pertan
to the selection of the personnel for the execution of delegated func
tions This meant that the state government should be free to select

1 Regulations of 31 January and 3 Julv 1930 They were in force untl 1932 The
Prussian cabinet took cire to state that both the Ninonil Socialist party and the Com-

munist party were pursuing the aim ot overthrowing by illegal means the democrabe
form of government
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the persons 1t wished to employ 1n the execution of delegated ad-
mmstration, provided they met the general qualificanons stipulated.

It was further provided that directions should never be given drrectly
to subordinates. They should be addressed only to the state govern-
ment, unless the latter consented to direct contacts with its subordi-
nates. Such direct contact of the federal government with subordinates
of the state government was recommended if the federal government
delegated to departments of the state admimstration the construction
of federal buildings and the like.

Conflicts on whether legiimate directions had been violated were
to be deaded by the Supreme Court for Constitunonal Conflicts
(Staassgericheshof), unless disciplinary procedures could be nstituted
(see above). There were no sanctions with which to enforce the
Court's opmion, except the power of the federal government to with-
draw delegation. It was felt that the authority of the Court would
suffice to settle conflicts without sanctions. This procedure had been
tried with good success 1 Austria for several years.

Having thus made smooth the path for delegated admimstration,
the Commuttee urged that 1t be widely used. It could be, they stipu-
lated, whenever the federal government was enutled to execute ts
funcuons through 1ts own agencies. Consent of the state government
was required, however. Matters particularly swtable for delegated
administration were enumerated. They included: admunstration of
federal waterways; admimstration of federal property and the con-
struction of federal bulldings; * police functions, especially those de-
signed to support substantive functions (Verwaltungspolizer, admims-
tratrve police), such as police measures 1n the promotion of public
health; the collection and distribunion of certain federal funds tn
municipalities {to be delegated to the aties); federal activines for
soctal welfare that went beyond mere money payments (to be com-
bined with simular activities of the autonomous authorities); ? and the
transfer of various junsdictions from the national government to that
of the new states during a tranutional period.* There seemed, then,
to be a large and ever growing field for delegated administration.

In the discussion, the Bavarian member voted against the section on
delegated adminstration as ‘too dangerous’ for the independence of
the state governments. The other delegates were all i favor of 1t.

2The 1dea was that 1n any case all state governments needed agencies to admimster
public property, especially forcsts and arabie Jand, and to construct and maintain public
busldings It was uneconomucal and undesirable to have the federal government using
scparate agencics for identical funcuons

4 S¢e Chapter 1x, No 13

4lid No 12 The text of the rec il I | d 1n Appendix G, Part 1,
1, and Part 1, 1 B.
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Several members advocated an even stronger form of model regulation
—one that would widen the power of the federal government to give
orders in individual cases—because otherwise the federal government
might not choose so readily to delegate matters to the states. Further-
more, they recommended that the states should not be free to refuse
acceptance of delegated administration, as the report had proposed.
These amendments were not carried, however.
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XIv

Last Attempts at @ Constitutional Solution

Wien the full Committee, on 21 June 1930, accepted the new plan
with an overwhelming majority, it was expected that the national
cabinet would soon bring a Reform Bill before the legislative bodies.
According to the Weimar Constitution such a bill would go first to
the Federal Council. There it would be referred to the Council's con-
stitutional committee, which consisted of representatives from the same
states that had participated in the preparatory discussions. The final
vote would be taken in the plenary meeting of the Council, with all
the states and the Prussian provinces represented. A two-thirds ma-
jority of the votes would be required for the passage of the bill, as
for any other constitutional amendment,

‘There was a fair chance that this majority would be reached. Prussia,
Saxony, Wiirttemberg, Baden, Hamburg, and Anhalt, whose repre-
sentatives had voted for the plan in the Reform Committee, com-
maaded two-thirds of the votes in the Federal Council, pravided that
all of the Prussian provinces concurred. If some of the latter voted
against it, the support of a few more of the other states was sure to
make up for them, The majority of the provinces were definitely in
favor of the reform. Another combination that commanded a two-
thirds majority was Prussia, Saxony, Hessen, and Hamburg, with five
of the nine smallest states.

From the Federal Council the bill would go to the Reichstag, After
its passage there by a two-thirds majority it would be returned in its
final form to the Federal Council. If the Council vetoed it, the Reichs-
tag could overrule the veto by a two-thirds majority. The final deci-
sion, therefore, lay with the Reichstag, although in all likelihood this
body would wish to find a solution acceptable to the grear majoriry in
the Council. If the Reichstag, tvo, failed to pass the Reform Bill,
there was still the possibility of a referendum, a plebiscite, in which
the simple majority of all entitled to vote could carry the amendment.

[17]



CONSTITUTION VS. TOTALITARIANISM

A Cabinet Bill was soon prepared, first scparately by the Prussian
and Saxon rapporteurs, and then, in close collaboration with them,
by the federal ministry of the interior. No further progress was made,
however, because of the difficulties that developed at the time in Ger-
many's domestic situation. Only a few weeks after the concluding
meeting of the Committee (21 June 1930), Chancellor Bruning had
taken the momentous step of dissolving the Reichstag (18 July), and
the new clections gave the National Socialists 107 seats instead of
their previous 12. For a year and a half thereafter Briining, with the
acquiescence of the Reichstag's majority, tried to master the economic
and political crisis by presidential emergency decrees. At the same
time he attempted to settle the reparation debt and other external
problems, Although in favor of the Reform Bill, he thought it neces-
sary to postpone its introduction until the domestic and international
atmosphere had cleared. Before that time arrived, he found himself
out of office.

His successor, Franz von Papen, surprised the world with his own
solution of the reform problem. On 20 July 1932, at his request, Reich
President von Hindenburg authorized Papen to dismiss all Prussian
ministers and to replace them with the chancellor and other federal
commissioners. This solution, ostensibly based on Article 48 of the
Weimar Constitution, was simple indeed. But it was definitely un-
constitutional, because Article 48, although granting the president
formidable powers in emergencies, stll withheld the power to change
the structure of the Constitution. This action forced the Prussian
cabinet to defend Prussia’s constitutional rights, in order to defend
democracy.

The Supreme Court for Constitutional Conflicts (Staatsgerichtshof),
on 25 October 1932, decided that it was unconstitutional to dismiss
Prussian ministers by presidential decree and to authorize other per-
sons to perform some of their functions, especially those relative to the
Prussian legislature and the Federal Council. The Prussian question
and the dualism of the two central administrations in Berlin could
not be solved by an emergency decree.?

1The drafts of the two rupporteurs (Brecht and Poctzsch-Heffter) have been pub-
lished 1n the periodical Resch nund Lander (Berlin), vol. 4 (1930-31). The draft of the
munustry has not been published. Sce the reference to these drafts (in Appendix F, below)
by the Prusvan prime munister, Otto Braun. Non-official persons active mn this period
1n the interest of a consatutional solution included especially Hermann Hopker-Aschoff,
ibcral Prusian cx-mimister of finance, and many legislators, officials, and journalists
everywhere 1n Germany.,

20n the forcgomng sce Prefude to Sience (cited above, Chapter nr), pp. 65, 71, 140,
and 145, nduding translation of Article 48 with commentary, the txt of the Decree of

20 July 1932, and the decision of the Supreme Court. The stenographic report of the
hearings, cantaning a great many interesting faces and arguments, was published undei
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Aftter their renstatement the members of the Prussian cabinet tried
to carry on the reform by constitutional means. Prime Minister Otto
Braun submutted to Papen’s successor, Chancellor van Schleicher, a
Reform Bill 1n keepmyg with the plan of the Constitutional Reform
Commuttee. In view of the general sitwation 1t was couched 1n the
briefest possible terms. Ttwo formulations, only shightly different, were
transmutted to the Chancellor, the first 1n December 1932, the second
in January 1933° Both were prepared by the Prussian rapportear to
the Commuttee, who at that time served the Prussian cabinet as acting
under-secretary and leading delegate to the Federal Council. This
step tahen by Otto Braun should put to rest all doubts whether he
was willing to accept reform on the basis of the plan worked out by
the Commuttee,

Chancellor von Schlewcher seemed inclined to 1esume the work for
federal reform with constitutional means If he should fail to do so,
the Prussian cabinet was determined to use its own night, reconfirmed
by the Supreme Court, to introduce the Reform Bill in the Federal
Council. But these negotiaions were abruptly broken off, The very
day that had been set aside by Chancellor von Schleicher for an in-
formal discussion between him and Braun's representative saw
Schlescher’s distmussal. Adolf Hitler followed him 1n the office of
Reich Chancellor.

A few days later, Hitler 1n turn used Article 48 to dismiss the Prus-
sian mnusters, under the pretext that they had violated duties toward
the natonal government, The Prussian mimsters, 1n therr appeal to
the Supreme Court, referred to the negotiations they had conducted
with Chancellor von Schleicher to find constitutional means for the
soluton of the Prussian question and of other federal problems. As
evidence of their serious efforts to bung about a constitutional solution
they enclosed with their brief the Draft Reform Bill which the Prus-
s1ian prime muuster had put before Chancellor von Schleicher.

Thus to the very last minute of the Republic, the reform of the
federal system was a leading 1ssue. A democrauc solution of the federal
problem was being upheld agunst the totalitarian solution, undemo-
cratic 1n form and content, which Hitler was going to force upon
Germany.
the ttle Prenssen conta Rerch vor dem Staatsgericheshof (Beshn, ] H W Dietz, 1933),
with foreword by Arnald Brecht, appendices prosent the entire text of the opimion of

the Supreme Court and other relevant matenal
3 The sccond version 1s given 1 Appendix H
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XV

Regionalism under Hatler

AsoLimion of FeperatisM anp S1ate Rictrrs

Feoeravisut was abolished outright under the Hitler regime Naturally
this did not mean that all regional problems, too, were abolished That
was not possible, since economuc, social, and cultural conditions re
mained different 1n the various sections of the country Nor can any
large country, under any regime, be ruled exclusvely from the seat
of the nauonal government with the help of urban and rural munic
ipalities Some regional level of administration must always be estab
lished But regional administranion alone does not make a country 2
federal commonwealth, nor does 1t become one merely because re
gional admimstrators are left 2 good deal of discrevonary power
Federalism 1s based upon state rights Delegation of powers that can
be withdrawn at any tume at the discretion of the delegaung anthonty,
or the use of which can be directed by the delegating authority i
every detatl, does not establish federalism

State rights 10 Germany were eluminated completely by the Act of
30 January 1g34, Concerning the Reconstruction of the Rewch' In
general that act left the state cabinets 1 charge of those matters that
had been handled by them before Ther powers, however, were na
longer derived from state nights They were ‘delegated,’ as the statute
saud, to the authorities of the states by the national government, and
they had to be exercised ‘by direction, and 1n the name, of the Reich’
The national government was free 1tself to exercise these powers ‘gen
erally or 10 individual cases’

The state legislatures were dissolved without provision for re elec
tion Consequently the members of the state cabimets were no longer
clected by the state legislatures Instead, Hutler was authorized to ap

1The following description of the abolwon of state nghts draws frecly on the
findings in The German States and the Annexed Teritones under the Huler hegime

preparcd by Frnest Hamburger for the research project on Genmany s Postion 1a Furo
puan Postwar Reconstruction (Institute of World Affaws, mimeographed, 1944)
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point the cabinet members and to remove them at will.* So composed,
the state cabinets were anthorized to make laws themselves, But even
s0, any act of legislation they passed needed the approval of the ap-
propriate national minister before it could be promulgated.

The states, then, had no rights left in regard to either the choice of
their rulers or the powers to be exercised by them. All their legislation
became delegated legislation; and all their administration, delegated
administration (Auftragsverwaltung). The Federal Council in Berlin,
through which the states had exercised their rights in national legisla-
tion and administration, was dissolved.*

Although completely deprived of all autonomous rights, the states
were preserved as administrative units. Even Prussia was maintained
as a single unit. True, many Reich and Prussian agencies were fused,
as had been proposed by the democratic Reform Committee of 1928-30:
the ministries of the interior, of science and education, of food and
agriculture, of economics, of labor, of public communications, and of
churches became both national and Prussian ministries under the
same ministers for both jurisdictions. But Hitler did not follow this
road to its logical end. In contrast with the recommendations of the
Committee, Prussia retained a separate prime minister in the person
of Hermann Géring. The finance ministries of the Reich and Prussia
remained separated, too, until September 1944; only then did the
national finance ministry take over Prussian financial affairs, ‘in order
to set free additional manpower for the conduct of the war.'

“Technically speaking, Prussian matters were handled not directly by
the national cabinet, but by the Prussian cabinet, whose composition
differed from that of the Reich cabinet, especially by the absence of
Hitler himself, of the foreign minister, and of the military cabinet
members. But the Prussian cabinet had to obey the general and special
directions given by the appropriate national ministers. The administra-
tion of justice was completely nationalized, in line with the tendency
of the democratic Reform Committee—although not with its majority
decision, which had refrained from recommending nationalization be-
yond the ‘new’ states, out of respect for Bavaria’s objections. Further-
more, a national Supreme Administrative Court was created, and was
fused with the old Prussian Oberverwaltungsgeriche® This again was
in line with pre-Hitler tendencies.

The other states kept separate state administrations, with all mem-
bers of their cabinets appointed by Hitler, as mentioned before, In

2 This power was originally vested in the governors, but it was transferred to Hitler
by the Act Concerning the National Governars, of 30 January 1935.

8 Act of 14 February 1934. 5 Sce Chapter x.
4 Act of 16 February 1934. 8 Ordinance of 3 April 1941,
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addition, Nutional Governors (Reschsstatthalter) were created as na-
tional watch dogs." As a rule one governor was sent to each state,
In three cases only one governor was appointed for two states: for
Brunswick and Anhalt; for Oldenburg and Bremen; for Lippe and
Schaumburg-Lippe. Hitler himself assumed the office of governor for
Prussia, but delegated all the powers of this office to Hermann Géring.
In most of the other states the offices of governor and state ministers
remained separated. Exceptions to this rule were—in addition to Prus-
sia—Saxony, Hessen, Thuringia, Hamburg, and the two Lippe states:
in Saxony and Hessen the governor became prime minister; in
Thuringia he became minister of the interior; and in Hamburg and
the two Lippes he was entrusted with conducting all state affairs. In
all other states, that is, in Bavaria, Wiirttemberg, Oldenburg, Baden,
Brunswick, Mecklenburg, Anhalt, and Bremen, the state cabinets re-
mained separated from the governor's office. In the smaller of these
states, however, cabinets were reduced to one state minister,

The governor, unless a member of the state cabinet, had no regular
rights of direct interference in state matters. Such interference was
left to the national ministers in Berlin. The rights of the governor
were limited to asking for information and making suggestions. Only
in the event of an emergency could he issue ‘provisional directions.’
In addition he had certain formal functions, such as promulgating
state laws after their approval by the appropriate national ministers.

For the Prussian provinces no special governors were appointed.
Instead, the Oberpréisidenten—iraditional agents-general of the Prus-
sian state government in the provinces—were made permanent repre-
sentatives in their provinces of the national government as well; in
other words, they became at the same time agents-general of the na-
tional and of the Prussian state government.’ In home-rule affairs, the
powers given the Oberprasidenten were much wider than those of the
governors in most of the non-Prussian states, for all Oberprasidenten
were put in complete charge of home-rule affairs in their provinces,
that is, of those affairs that had been conducted by the provinces them-
selves as autonomous bodies. Consequently the offices of Landeshaupt-
mann and Oberprasident were merged. All practical differences be-
tween provincial home-rule matters and national or state affairs in
the province were thus abolished, and whatever provincial self-govern-
ment there had been was eliminated. '

7 Laws Concerning the Co-ordination of the States with the Reich, of 31 March 1933
and 7 April 1933, the latter modified by the acts'of a5 April and 26 May 1933; and
the Law Regarding National Governors, of 30 January 1935,

8 Article 1 of the Act of 30 January 1935.
9 Exccutive Order of 27 November 1934.
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Summing up, the pusition of national agent-general was fused with
that of the state or home-rule government in some regions—in all
Prussian provinces, and in the states of Saxony, Hessen, Hamburg,
the Lippes, and, in part, Thuringia—while the two offices remained
separated in the three southern German states, and in Mecklenburg,
Brunswick, Oldenburg, Anhalt, and Bremen. The merging was os-
tensibly in line with the recommendations of the democratic Reform
Committee that flexible experiments should be made in having one
incumbent hold the top national office in national regions and the
leading home-rule office in these regions.® But the original meaning
of this recommendation was completely distorted by forcing national
appointees upon the states and provinces in their home-rule affairs,
instead of entrusting certain national functions to the elected leading
officers of the states or provinces, as the Committee had proposed.

Recronar Co-oRDINATION

Whereas the policy of replacing home-rule agents by national ap-
pointees was entirely repugnant to democratic views, no objection
could be raised against attempts to achieve a higher degree of co-
ordination among the various national agencies. Such co-ordination
at the regional level had actually been recommended by the democratic
Reform Committee.” It made remarkable progress under Hitler, espe-
cially in Prussia.

First of all, as a result of the fact that the Prussian Oberprasidenten
and Regierungsprasidenten became national agents, the regional
agencies of the national administracion and of the Prussian state ad-
ministration. were linked together. In addition, at the beginning of
the war, three new national offices were ordered to be established in
connection with the office of each Oberprasident and of each corre-
sponding office in other states, namely, a Regional Economic Office
(Bezirkswirischaftsamz), a Regional Food Office {Landesernabrungs-
amt), and a Regional Forest and Timber Office (Forst- und Holzwirt-
schaftsams)* The regulation emphasized that these offices were to
constitute an ‘integral part’ of the office of the agent-general. Their
letterheads were to carry the title of Qberprasident, with the addition
of Regional Economic Office or Regional Food Office or Regional
Forest and Timber Office, respectively. At headquarters their affairs

10 See Chapter xin

11 Gee ibid.

12 Regulation Concermng Economic Administration, of 27 August 1939, These offices
were in some cases subsequently transferred to the agencies of the Regierungsprisidenten,

because of the smaller economic regions cstablished during the war, See below and
Appendix I o
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were to be directed by the corresponding national ministries in Berlin,
subject to co-ordination by the ministers of economics and of the in-
terior, who had been appointed economic and administrative co-
ordinators, respectively,

At’ the local Jevel, Economic Offices and Food Offices were estab
lished in like manner in every rural county (Lendkreis), in connec-
tion with the office of the ‘county director (Landrat), and in every
city-county in connection with the office of the mayor. Here, too, it
was emphasized that the new offices constituted integral parts of the
agencies with which they were established.

Only a few days later, National Defense Commissioners were set
up in each national defense region.® They obtained no special em-
ployees for the execution of their functions, but had to work exclu-
sively with the personnel and the facilities of existing agencies. Actu-
ally, the Oberprisidenten were, as a rule, appointed to these new
posts.™* This combination further strengthened regional co-ordination
of national and state agencies.

The National Defense Commissioners were charged with the ‘uni-
form steering of civilian national defense,’ and with ‘bringing the
measures of civilian defense into line with the interests of the armed
forces” They were, in addition, to be the regional agencies of the
Ministers’ Council for National Defense, which had been formed
under the chairmanship of Hermann Goring. All ministries had to
use them for the execution of ‘fundamental’ measures of national de-
fense, and to keep them informed of other (non-fundamental) de-
fense measures. On the other hand, all civilian agencies within the
region had to clear their reports to the ministries on fundamental
matters of national defense through the National Defense Commis-
sioners, and to inform them of non-fundamental measures. All regional
military authorities had to direct over the Commissioner their sugges-
tions and requests to civilian agencies within the region,

Exactly how far the authority of the National Defense Commissioner
reached was not quite clear. The regulation said at one place that the
Commissioner was charged with the ‘steering of the administration
of all civilian administrative branches.” This sweeping power seemed
to apply vaguely to overall questions (steering) of administration, in-
cluding avoidance of working at cross-purposes. It apparently was not
meant to include general interference with the substantial work itself

13 Regrulation Concerning the Appointment of National Defense Commissioners, 1 Sep-
tember 1939.

14 See below, on the creation of smaller defense regions later in the war and the

passing of the function of Defense Commissioner to the offices of the Regrerungsprisi-
denten in some cases,
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as done by the individual agencies. Even so, definite exceptions were
made regarding the national postal service and the nattonal rarlroads.
The finance offices, too, were exempted from interference with regard
to money matters, tasation, and the boundary guards of the customs
services. Elsewhere the regulation stated that the Commussioner could
give orders to all civihan agencies 1 matters of national defense. Yet
1t added that he could do so only 1n accordance with the directions he
obtained from the appropriate minstries.

These involved stipulations revealed that the various minstries had
insisted on reserving their functional authority. It seems that each
munistry could, if 1t so desired, ‘protect’ 1ts own regional agencies from
wterference by the Defense Commussioner with the substance of therr
business Not only the financial, postal, and railroad offices, bur also
the labor offices seem to have retained a fairly independent position
mn the regions The official authority of the Defense Commuissioner
with regard to all special agencies was that of a ‘convener’ rather than
a superior. This does not mean, however, that is limited authority
was useless On the contrary, 1t seems to have proved most valuable
and efficient n practice.’®

TerarrorrsL Reoreanrzirion—Ecovosre Recrons

The terntorial reorganization of the states made but little headway
under Hitler. It was the general plan of the Nauonal Sociahsts to
divide Germany 1nto a number of regions of average size. With this
end 1 view they did, i tact, create thirty-two party regions (Gaue)
within the old boundaries of Germany, even before they seized gov-
ernmental power *® Most of these regions owed their enstence ong-
wally to electoral campagns during the demacratic periad, and there-
fore they were often coextensive with the thurty five large elecuon dis-
tricts of the democrauc regime, as 15 indicated by names such as
Cologne-Aachen, Coblenz-Trier, Weser-Ems, South Hanover-Bruns-
wich, Westphalia Morth, and Westphalia-South, all of which had been
the names of electoral districts.

The democratic election districts had been su molded thar they
covered a contiguous ternitory as far as feasible and had an average
population of about 17 mullion Actually more than half of them had

17 5¢¢ the memorandum on Regrond! Comrdmatien (ated above, Chipwer wn) The
fact thit the Difcnse Commussioner was alwavs a runonal parts lawder (sce below)
addud, of course, to hts mflucnce But the remondl party leaders were enjomned 1 ther
adnunitratne oftices to follow arders and direetions of the cabinet members i Berlin,
the most smportant of whom were themselies leading party manbers

16 In addition, ten party regions were establnhed later i the annexed termtories,
see below
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beeween 12 and 1.9 million 1nhabitants when the statute on elections
was 1ssued 1n 1924, and none had fewer than 800,000 or more than
2.6 million. Only a few, like Baden and East Prussia, were co-exten-
sive with a state or province. Others, especially 1n Bavania and in the
Rhuneland, consisted only of one or two governmental districts. On
the other hand, many cut across state Lines, or included enclaves be-
longing to other states, or embraced several states or parts of several
states. Thus South Hanover-Brunswick included the two Prussian
governmental dustricts of Hanover and Hildesheim and the entire state
of Brunswick; and Weser-Ems united two other Hanoverian districts
with the adjacent terntories of the states of Oldenburg and Bremen

This map of election districts formed the bass of the National So-
cialist party regions It underwent shght modificanions, however, espe-
aally in the east, where each party region came to include either an
entire state or an entire province, even where the state or province
was cut 1nto several election dustricts, as 1n Saxony, Lower Silesia, and
Berhn,

After Hitler’s access to official power the party regions were main-
taned But the regime did not at once proceed, as had been expected,
to adjust to them the administrative umits—the states and provinces
A shght improvement regarding the provinces was achieved by the
aboliion of the Border province 1n 1938 and by the dvision of the
provinces of Saxony and Hessen-Nassau as late as 1944 (see Appendix
B). But even then the provinces of Rhuneland, Westphalia and Han-
aver and the new province of Halle-Merseburg remained larger than
the party regions; several other provinces had stll to share the party
region with smaller states and enclaves; and fully ten of the fourteen
states outside Prussia were ether larger or smaller than the party
regions to whuch they belonged.

The national defense regions, which constituted the area of the
National Defense Commussioners, originally deviated 1n many cases
from both party and admimstrauve regions But in thus case impor-
tant adjustments were made 1n 1942, when all defense regions became
co-extensive with the party regions.

At that time, thirty economuc regions (Wirtschaftsbezirke) for the
old Reich and the annexed territories were created, which were either
identical with the party regions or covered several without cutung
across them (Map 10). Thus the economic region of Westphala n-
cluded the two party regions {and election districts) of Westphala
North and South; the economuc region of Hanover, both East Hanover
and South Hanover-Brunswich; the economic region of Mid-Elbe, both
Magdeburg and Merseburg; the economic region of Dusseldorf, the
party regions of Dusseldorf and Essen, or the election districts of
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Diisseldorf West and East. In all these areas the smaller party regions
were still used as defense regions. The largest economic region was
Westphalia with (in rg3g) 5.5 million inhabitants, The largest party
region, and second largest economic region, was Saxony, with 52
million inbabitants.

The regional offices for economics, food, forests and timber, and
similar matters were allotted to the new economic regjons. Conse-
quently several of these offices passed from the Oberprasidenten, with
which they had been connected, to officers with more appropriate ter-
ritorial jurisdiction, for example to one of the two Regierungsprasiden-
ten within the economic region. In this way the Regierungsprisident
of Cologne, for example, was put in charge of these offices for the
economic region Cologne-Aachen, which included the governmental
district of Aachen, while in other affairs he remained confined to his
own district."”

The process of transferring regional offices of the national admin-
istration from their older districts to-the new regions continued in
1943-44. Thus in 1943 (decree of 27 July) every defense region ob-
tained its own regional labor office (Gauarbeitsamt, replacing the
former Landesarbestsamt) and trustee of labor (Reichstreyhander der
Arbeit); this more than doubled the number of these offces, And in
1944 (decree of 23 June) the offices for price formation (Prejsbildungs-
stellen) were transferred from the provinces and states to the offices
of the defense commissioners in the defense regions.'®

The cconomic regions became regional units also for the corporative
organizations of commerce and industry that had been created earlier
under the Hitler regime. Under the corporative system every business-
man had to be a member of two organizations: one geographical, com-
bining all businessmen of his district in 2 local Chamber of Industry
and Commerce {Industrie und Handelskammer); the other functional,
combining all businessmen of his trade within a nationwide organiza-
tion (Wirtschaftsgruppen and their functional subgroups for special
trades). Both geographical and functional organizations maintained
regional groupings. These were now established for each economic
region, as were the Regional Economic Chambers (Wirtschaftskam-
mern), formed from both groupings and from the corresponding cor-
porations of the handicrafts.

After this reorganization of 1942, party regions, defensc regions, and

17 See Appendix L X

18 Reichsangeiger of 26 Junc 1944. The price cantrol offices (Preisubernachungestelien)
were originally distinct umits, under the distnct presidents or under corresponding officers
of the non-Prussian states. Since, however, the district presidents and corresponding

officers in most cases came to function as defense commissioners, ‘joint offices for %
formation and price control’ were formed in most defense regions in rgqq.
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economic regions became co-extensive to a remarkable degree, The
traditional units of administration, however—the states and provinces
—were still shaped differently.

This confusing territorial status was mirrored in personnel ques-
tions. The positions of all non-Prussian governors and of most Prus.
sian Oberprasidenten were given to regional party leaders (Gaulester).
But their administrative regions—the states and provinces—were in
some cases much larger and in others smaller than théir party regions.
To illustrate, Joseph Terboven, Qberprasident of the Rhine province,
of which the official seat was Coblenz, was the regional party leader
not of the entire province but only of a small part of it; and this part
was not Coblenz-Trier (later Moselland)—with Gustav Simon as the
regional party leader—but the Essen region in the north. There were
two more party regions within the Rhine province: Cologne-Aachen,
with Joseph Groh€ as the Gauleiter; and Dhuisseldorf, with Friedrich
Karl Florian. Bavaria consisted of six party regions: Munich-Upper
Bavaria, Bavarian East Mark (later Bayreuth), Franconia, Main-
Franconia, Suabia, and part of Saar-Palatinate (later Westmark). The
governor of Bavaria, Franz Ritter von Epp, not being a party leader
in any of these regions, was invested with the high-sounding party
office of Reichsleiter, a kind of super-regional party leader.

On the other hand, the authority of the regional party leader of
Saar-Palatinate (Westmark) included the Bavarian Palatinate and
the Saar territory, which was Prussian in part, and later even Lorraine.
Bremen, Oldenburg, and sections of the Prussian province of Hanover,
which were united in the party region Weser-Ems, were under sepa-
rate state governments, but with a single official (Carl Réver) func-
tioning as the regional party leader for the entire region, and as the
national governor for Bremen and Oldenburg, although not for the
two Hanover districts (at least not until 1944, when this discrepancy
was corrected in part; see Appendix B).

Three positions of Oberprasidenten were given to persons other than
regional party leaders!® As a result of these exceptions, and of the
differences in size just mentioned, 14 of the 32 regional party leaders
within the old boundaries of the Reich were not—poor souls—either
governors or Oberprasidenten (1939).

THE ANNEXED TERRITORIES
In the annexed territories the Hitler regime developed what it
seemed to consider the ideal type of completely co-ordinated regional

19 Prince Philipp von Hessen in Hessen-Nassau, Baron von Liinick in Westphaliz, and
Von Ulrich in Saxany.
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government. Here all party regions and administrative regions were
made co-extensive, and in each the regional party leader was placed in
charge of the national administration.®® At the same time he headed
the home-rule administration of the region, the two functions being
exercised through two divisions of his office, the one—national affairs
—under an official entitled Regierungsprasident, the other—home-rule
matters—under ‘another official entitled Gauhauptmann.

The authority of the governor was extended to cover all special ad-
ministrations of the national government, excepting only the courts
and the financial, railroad, and postal agencies. In the two annexed
Polish regions of Danzig-West Prussia and Wartheland, even these
agencies were included. But in the other regions, too, the governor
could give directions to the agencies that had been exempted from his
direct supervision. Although such directions were subject to correction
by the respective ministries, they were not restricted to cases of emer-
gency, as they were in the case of governors within the old boundaries
of the Reich.

Differences in the size of the regions caused peculiarities, In the
seven regions formed out of Austriz certzin national services were
established for several adjacent regions, because the regions were so
small. The governor of one of the regions then headed some such
service for several regions, while the governor of another region might
head another service for them. On the other hand, in the regions of
Sudetenland, Danzig-West Prussia, and Wartheland, matters of na-
tional administration, as distinct from home-rule matters, were handled
by several district agents, because the regions were so large.™ The dis-
trict agents received the title Regierungsprasident, but they were
strictly subordinated to the governor.

To sum up, while federalism was non-existent in Hitler Germany,
regionalism remained a problematic issue. New regions for economic,
defense, and party affairs were created. In various ways the regime
tried to obtain regional co-ordination without abandoning final de-
cision by the national ministries in Berlin. This led it to experiment
with the institution of a national agent-general within each region.
In so far as that agent obtained power over what were formerly home-
rule affairs—as was the case especially in the Prussian provinces, and
in those states in which the governor was appointed state minister,
and also in the annexed territories—this arrangement was in profound
conflict with the proposals of the democratic Reform Committee, which

205ee Appendix B, The following data on the annexed territories have been taken

from Erncst Hamburger's paper, mentioned above, .
21Sce Appendix B for the districts of these regions.
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desired to preserve home rule and even to extend it in the Prussian
provinces. But in so far as the national agent-general in the regions
was authorized to co-ordinate other natfonal agencies within the same
region, the arrangement was completely in line with the proposals of
the Reform Committee, which were sometimes followed even literally.

Other administrative simplifications in line with the recommenda-
tions of the democratic Committee were achieved by the fusion of
national agencies and Prussian state agencies, both in Berlin and in
the provinces, though in failing to eliminate Prussia as a single unit
Hitler remained behind the recommendations of the Committee. On
the other hand, in abolishing the rights of the provinces instead of
increasing them, and in abolishing the Federal Council instead of
making it the representation of more evenly shaped territorial units, he
reversed the democratic plans. Furthermore, the advantages derived
from the merger of Reich and Prussian agencies were offset in a con-
siderable degree by the new duplication of offices that resulted from
the party organization, with its central party staff and regional and
local party leaders. The territorial reorganization of the states remained
largely unsolved.

XVI

The Structure of Postwar Germany

Tae Constitutional and administrative structure of postwar Germany
is likely to depend on a number of factors, most of which are outside
the scope of the present study. The foregoing analysis of pre-Hitler
experience and of the changes effected under the Hitler regime makes
it possible, however, to reach some conclusions for the future.

Three layers of administration will be discernible in Germany after
the war: the original state administrations, on which the imperial gov-
ernment chiefly refied in administrative matters; the system of federal
agencies placed like a gridiron over thase old foundations during the
democratic period; and the various regions—party, economic, and de-
fense—put like another gridiron on top of the two older systems during
the Hitler regime. The resulting complicated structure cannot be dis-
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entangled, nor can a workable democratic administration be rebuilt
in Germany, without a clear decision on certain fundamental problems.

Division oF Prussia

Prussia ought to be eliminated as a single unit within Germany.
This postulate is completely independent of questions of foreign policy.
The United Nations may indeed insist on the dismemberment of
Prussia for reasons of foreign policy, but whether they do so or not,
Prussia’s elimination as a single unit is overdue.

Whatever one may think of Brandenburg-Prussia’s historical achieve-
ment in overcoming the wilderness of petty states during the three
centuries after the Thirty Years' War," or of the transient merits of
the democratic Prussian cabinets in forcing western views upon the
eastern provinces during the republican period,® Prussia was not a
suitable unit in a federal state, least of all within a democratic republic.
The mere existence of a state of her size within a democratically gov-
erned nation made it inevitable that differently composed cabinets in
the Reich and in Prussia could pursue conflicting policies on an almost
equal scale within the greater part of Germany.” It led to a duplication
of federal and state agencies not only at the regional level but also at
central headquarters.* And it made it impossible {or the Federal Coun-
cil to be made up of homogeneous units.*

When the official Reform Committee of 1928-30, for these and other
reasons, proposed the abolition of Prussia as a single unit it did so
without any regard for foreign policy or for the ideas and wishes of
foreign countries.®

The reasons put forward at that time have only been strengthened
and augmented by what has happened since. While it is true that the
centralized administration of Prussia facilitated democratic contrel of
the eastern provinces as long as the Prussian state cabinet was itself
democratically composed, it is no less true that during both the im-
perial and the Hitler regimes the centralized state machinery of Prussia
could as well be used for the opposite purpose—that of keeping demo-
cratic sections of the people under the control of authoritarian govern-
ments. To dominate the entire Prussian administrative machinery,
covering two-thirds of the Reich, it was sufficient for Papen, and later
for Hitler, to have themselves or their followers appointed to a few
Prussian cabinet posts, especially to the key positions of prime minister
and minister of the interior.

1 See Chapter 11, 41bid. and Chapter vir.
21bid. and Chapter x. 5 See Chapter mt and Appendix D.
8 See Chapter 1t 6 See Chapter 1x.
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Therefore Prussia should not be restored i the future as a single
unit It would be an uncalled-for anachromsm if, merely for the sake
of restoring pre-Hutler conditions, mnsututions were revived, the aboli-
tion of which had been 1n line with democrauc thought. On the con-
trary, even those relics of Prussia’s independent orgamzation that were
preserved during the Hitler regime, such as the office of the Prussian
prume mumster and, unul September 1944, that of the mumster of
finance,” should be abolished without any hesitation.

In the area previously Prussian, the provinces should constitute the
next level of governmental units under the national government, until
a more swtable division could be determmned, Like the older states
the new sections should be called Lander. The final decision on
changes 1n their boundaries, 1n so far as it 1s left to Germany, should
be entrusted to the new national government (sce below),

The new states may need some trustee 1o common to admumster
thewr undivided property. This function may be performed, however,
by a special purpose orgamzation (Zweckverbend) of the former Prus-
sian provinces. It would be unnecessary, and rather wmusleading, to
mamtain for this purpose officers wath the titles of prime mimister and
finance munister.

RestoratioN oF FEDERALISM

Secondly, Germany should have, agan, some kind of federal struc-
ture. Consequently Hitler’s abolion of the antonomous rights of states
and provinces ought to be resanded The pre-Hitler nights of the larger
states other than Prussia and of the Prussian provinces mught well be
restored 1 general terms. The Prussian provinces should be given
considerably broader rights of self government than they had under
the democratic regime Thus should not, however, be done 1n a sum-
mary way, without regard for the practical necessities, especially 1n
economuc matters* Rather, the federal government, with the consent
of its Federal Counctl—in which the former provinces themselves
would play a major role as new states—should recewve a good deal of
discrenonary power to grant rights to the provinces beyond those of
1932 Unul that 1s done the Prussian state powers should be admun-
wstered by the Reich government, or by the central military govern-
ment that 15 to replace or control the central Reich government during
the transition period.

Thurdly, the Federal Council, abolished by Hitler 1n 1934, ought to
be revived It should be composed of the representatives of the various

" See Chapter xv,
8Su¢ Chapter x
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states and of the former Prussian sections. The number of votes ac-
corded each unit should be determined by population. This would
distribute the votes in such a way as to give Bavaria and the Rhineland
ten or eleven votes each, such units as Schleswig-Holstein and Pom-
erania two or three votes each, and the smallest units one each.’

Actually it is a minor question whether the states should have vary-
ing numbers of votes according to population figures, or the same
number of votes regardless of population, as in the United States
(Senate) and Switzerland (Standerat). It was impossible to equalize
the votes so long as Prussia was one of the units, but it will be feasible
with the population of every state numbering between two and eight
or nine million. If I hesitate to propose giving the same number of
votes to every state, regardless of population figures, it is, to be quite
candid, because equalization of votes would strengthen the eastern
against the western and southern states. This is not desirable in the
interest of liberty and of western civilization. On the other hand, a
defect in the system of voting based on population figures is that it
operates in favor of industrial as against agricultural regions. But the
decision between the alternatives is of no major importance, and one
may even look for a compromise between them.

Fourthly, the states with fewer than two million inhabitants, and
especially those with a widely dispersed territory, ought not to be re-
stored unconditionally to the full possession of their old state rights.
To do that would be another anachronism that could not be justified
by the mere desire for restoration. The need for a change in the terri-
torial configuration of the smaller states was generally recognized in
pre-Hitler days, in particular by all democratically minded persons.
The details should be determined by the people, within the framework
of the peace terms. The largest unit of government—that is, if Ger-
many remains undivided, the national government, in which both
old and new states participate—should be authorized to reorganize the
territories of states with fewer than two million inhabitants, and to
determine the amount of autonomy they are to have, as was proposed
above in regard to the Prussian provinces. In both cases the decisions
should be made by simple legislation, with the consent of a popular
chamber and of the Federal Council, Preliminary decisions during the
transition period may be made by the provisional government with
the consent of the Federal Council alone (see below).

These four points seem to me to form a sound basis for postwar
reconstruction in Germany. The plan restores pre-Hitler state rights

9 See Appendix D.
[135]



CONSTITUTION VS. TOTALITARIANISM

to Bavaria, Saxony, Wu:ttemberg, and Baden, but not to Prussia, It
replaces Prussia by 1ts constatuent parts, the present provirices, to which
1t grants their pre-Hutler nights, leaving thew further development and
combinations 1nto more adequately shaped umts to be determined by
the federal government. It likewnse leaves the final domestic boundarses
and rights of the smaller states to be determined by the federal govern-
ment.

There may be some doubt whether 1t 15 jusufiable to exclude from
national legislation changes 1n the boundaries of the four major states
There 15 no reason for reducing the terntory of the state of Saxony.
It could be argued, however, that Wurttemberg and Baden should
constitute one state rather than two. Even more defimtely could 1t be
sud that the Palatnate west of the Rhine 1s not a natural part of
Bavaria, to which 1t 1s nesther contiguous nor related 1n ongin.'® Cer-
tam sections of the Bavanan districts of Francoma and of the northern
parts of Wurttemberg and Baden might better be included i some
new state around Frankfort 1n the region of the Main Ruver. It may
be desirable, therefore, to give the national legislature powers regarding
the territorial boundaries even of the states in the south, or at least with
respect to their non-contiguous sections. In addition, 1t may be pro-
vided that principles for the administrative structure of all states, even
the old four, can be determuned by national fegislation ** But howeva
suggestve these two exceptions to the full restoration of pre-Hutler
rights in the four major states may be, their realization 1s 2 pont of
only secondary importance.

To use the term federal for a structure 1n which all state rights are
to be determined or may be modified by simple national legislaton
would not be jusufied. But the proposals above place certan funda-
mental rights of all the states, both new and old, beyond the reach
of simple natonal legislation, namely, their right to elect their own
governments, and the right of these governments to be represented n
the Federal Council. Many other rights will be guaranteed to the old
states, and some to all. Such guarantees should not, however, be given
for merely academic reasons, but only to such an extent as 15 war-
ranted 1n view of all practical implications.

The basis of the German federal system, at least 1n the greatest
part of the country, should be sought in the states’ constitutional share
i the federal government rather than m any unalterable distribution
of jurisdictions between federal and state governments. Thus basic
1dea does not exclude exceptions to sausfy peace terms or other re-
quirements of high policy. It 15 flexible.

108¢¢e Chapter v
1 Sec Chapter 1%, Nos 15 and 16
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Procepure

The final details of establishing a new governmental structure should
be determined by a popularly elected assembly, which (1) would be
subject to such obligations as may evolve from the conditions of the
armistice and peace, and (2) would have to stay 1o line wath such
mummum standards as may be required by a supranational orgamiza-
tion.*?

It may be impossible, however, to establish a workable national gov-
ernment by general elecuons 10 Germany soon after the collapse of
totalitaniamsm, The situation may even develop 1n such a way that
new regional governments will be established more quickly than a
new national government. In this event, a provisional Federal Counal
may be the appropriate body to be entrusted with tentative decisions
of great importance, such as the election of the provisional national
government; adoption of a provisional constitution; determination of
the provisional nghts and boundaries of the smaller states and of the
Prussian provinces 1n thetr capacity as new states; passing of legisla-
tion prior to the establishment of a natonal popular chamber; and
finally, preparing the elections to such a chamber and fixing the ap-
propriate tume and procedure.

In the elections 1t may be considered necessary to exclude from the
franchise and from eligibility to public office certain categories of per-
sons, such as former members of leading National Socialist orgamza-
tions. Or the rights of the popular chamber may at first be restricted
to those of an advisory body or to the making of decisions on spe-
cifically enumerated pomnts only. I do not mean to say that the com-
position and the rights of the popular chamber ought to be restricted
1 just this way. [ merely wish to state that questions like these wll
call for decssions, and for a body to make them, and that, so far as
German authorites are concerned, the Federal Council may well serve
as this body, 1f the regions should be able to organize themselves sooner
than the nation.

Such ‘unicameral’ powers of the Counail should, of course, be strictly
temporary, for the Federal Council 1s not the appropriate body to make
final decisions, That, according to democrauc principles, 15 the people’s

120n the need for mummum standards and for thar suprananonal determunanon and
enfarcement, sce the following papess by Arnold Breche ‘Soverugnty' in War sn Our
Time, ed by H Spucr and A Kihler (Now York, 1939), ‘Europan Federanon—The
Democratie Altrnatne, Hwowrd Law Retsew, vol 55 (1042), p 561, ‘Lunited Purpose
Federanons,” Social Rescarch, vol 10 (1943), p 135, ‘Distribution of Powers Between

an International Government and the Governmunts of Natonal States,’ Amertcan Politscal
Suence Revsew, vol 37 (1943), p 862
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business. Any delay 1n general elections, and any restrictions on the
nghts of the popular chamber, can be jusufied only so long as no
worhable democratic machunery of government can be established 1n
the democratic way, or if there 15 danger that majonty rule will once
more be abused to abolish the protection of the ndividual from ar-
butrary government.

For preventing the posubility that majority rule will be abused to
authonize barbaric measures, the suspension of general elections 1s
not the most desirable method. Other devices may serve this purpose.
In the first place, it would be advisable for the new German constitu-
tien {and for any other democratic consutution to be ¢nacted 1 the
future) to contain certan sacrosanct principles and standards that
could not be abolished or suspended by emergency decrees or by any
parhamentary or plebiscitanan majorities, erther directly or indirectly
(as through enabling acts o1 simlar devices). These sacrosanct prin-
ciples and standards should be distinct from ‘ordinary’ nghts stipulated
i the Bill of Rughts, 1n that they could not be impaired even by con-
stitutional amendments. They should include fundamental principles
regarding respect for the digmty of man, the prohibition of cruelues
and tortures, the preclusion of ex post faczo laws, equality before the
law, and the democrauc pringple that the law self cannot vahdly
discrimunate for reasons of faith or race.” In addition to the establish-
ment of such standards, 1t may be determined that those who have
been active 1n their destrucuon are ineligible for membership 10 the
assembly. With these and similar precautions the German people
should be able at a ime not too far distant to form both their federal
and state governments according to democratic methods,

Erich Koch-Weser, outstanding democrauc leader 1n pre-Hatler Ger-
many, proposed, shortly before his untimely death 1n eule 1n Brazil,
that the first national assembly in Germany after the war be formed
without holding elections ™ The assembly would be composed of the
surviving members of the German Reichstags from 1930 through
1932, with the eaception of any who during that period or later were
members of the Nazi party, its affiliated orgamzauons, the Ehte Guard,

18 Some cements of these prnuples and standards can be consdered 1nvarant (ab
solute ) 1n the idea of justice Sec A Brecht, ‘Relauve and Absolute Justice' and “The
Rise of Relanvism 1n Polincal and Legal Philosophy,’ Social Research, vol 6 (rg30),
pp 58 and 392, ‘The Search for Absolutes in Political and Legal Philosoph;,' 1btd
vol 7 (1940), pp 201 and 385 (erratum), “The Mjth of Is and Ought, Harvard Low
Review, vol 54 (1941), p 811, and ‘The Impossible 1n Political and Legal Philosophy,’
Caltfornua Law Revsew, vol 29 (1941), p 312 But philosophical considerations are not
the only ground, or the only cnterion, for the inclusion of amendment proof principles

and standards 1n a democratic constitution
141n 3 memorandum made available to the present writer,
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or the Storm Troops, No one who was a member of a Reichstag elected
after 1933, or who held a political office after 1933, would have a place
in this first assembly. According to the author of the plan, the main
purpose of the assembly would be that of electing a chief executive
with extraordinary powers for four years. During that time the new
constitution should be drafted by a special council. This draft—and an
alternative to it, to be worked out by the chief executive, if he so
desired—should then be placed before the people, who would decide
by referendum.

Several objections, however, can be raised to reliance on the mem-
bers of the 1930-32 Reichstags. To mention only one, if all non-Nazi
members were still alive, and if all attended, the assembly would have
a socialist majority, as indicated by the following figures,

July Now,

1930 1932 \ 19)1,

Members of the Reichstag 577 607 584
Menobers of the Nazi party 107 230 196

Non-Nazi members of the Reichstag 470 377 388

Non-Nazi members

Social Democrats 143 133 21 °

Communists 77 89 100
Total Socialists 120 122 221
Other non-Nazi parties 250 155 167

The theoretical margin of the socialists would be even greater than
these figures show, because numerous members of the other non-Nazi
parties, especially of the German Nationals, have held office under the
Nazi regime and would therefore be ineligible. And a procedure which
would give the two socialist parties automatic preponderance would
certainly be criticized in view of the fact that under free elections they
never reached a majority. In practice this preponderance would not be
likely to materialize, because of the great number of socialists that
have been killed or will not return from emigration. In any case it
does not seem desirable that the accidental number of survivors should
decide the relative strength of the parties. These objections would be
less grave if the assembly were to have only advisory functions, but
in that case some other body would have to make the preliminary
decisions.

Legally speaking, the new federal system would be in staty nascendi
until the popularly elected assembly, acting as a constitutional conven-
tion, made the final decisions,
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PartiTion oF GERMANY?

The history of German federalism during the three regimes of this
century has proved that the inner coherence of the German people,
including such sections as Bavaria, the Rhineland, and Hanover, was
very strong. Even in the Rhineland and in Hanover the great majority
of the people, in their desire for independence, never went beyand
the goal of forming units of government within the German union,
along with Bavaria, Saxony, and other medium-size states. Nor was
there in Bavaria any noticeable separatist movement that went beyond
demands for changes in the balance of power within the German
nation,

Separatist tendencies may emerge from Germany’s defeat, whether
out of a hope of obtaining better treatment as separate states or out
of fear of bolshevism, but it is probable that they will reflect merely
a short-time tendency and will soon be offset by an ever-growing move-
ment in favor of reunion. The speeches of the Bavarian prime minister
on the democratic Reform Committee were as significant in this re-
spect as was the result of the Saar plebiscite of 1935, in which, under
the League’s administration, a population composed mainly of Cath-
olics ind Social Democrats voted overwhelmingly for reunion with
Germany, regardless of their profound disagreement with Germany's
form of government under the Hitler regime.*

Nothing could be more detrimental to liberal trends in German
reconstruction than a situation in which popular demands for national
reunion would place democratic governments of separated Germanic
states in the dilemma of having either to espouse or oppose such de-
mands. If they should approve them and make them their own, this
would bring them into conflict with the outside world. If they opposed
the tendencies toward union they would lose popular support and be
replaced by undemocratic governments,

ADMINISTRATIVE REGIONALISM

If we now turn from political to administrative regionalism, certain
further points can be made in regard to postwar German reconstruc-
tion. In the provinces the compulsory amalgamation of the offices of
Oberprisident (state agent) and Landeshauptmann (provincial agent),
as introduced by Hitler, should, of course, be abolished. The provinces,
as new states, must have the right to reestablish their own home-rule
administration. They may usesthe traditional name of Landeshaupt-

15 Sce Chapters 1v and x and Appendix E,
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mann or Landesdnektor for then chief exccuuve, but they should be
free to choose that executive His office should be merged wath that
of the regional agent of the national government only if the national
government should decide to delegate its regional functions to the
elected chief executive of the provincial government Thus the national
government should be able to do at any ume ™

On the other hand, those decrees of the Hitler regime that made
Prussia’s regional state agents into national agents were 1n line with
the democratic program,’” and should not be repealed It would be
advisable, however, to change the titles of these regional officers, be-
cause the old names of Oberprasident and Regierungsprasident are
musleading both 1n mearung and 1n hustorical connotations They con-
vey the 1dea of an authoritanan and racher personal government i a
subject terriory

The Prussun Qberprusidien and Regierungen 1n the provinces have
always been mult purpose agencies There can be little objection to
having regional officers of the central government attend to a number
of functions of the central admuinistration within one regional agency.'®
This will often prove to make for economy and administrative effi-
ciency It may be tried out to any degree compauble wath the himited
span of contiol of a single agent general, and with the mantenance
of minusterial authonty democraucally controlled.

The newly established natnional economic and food offices may re-
man closely connected with the offices of the national multi-purpose
agents 1n the regions ** If the restored autonomy of states and provinces
should leave no 100m for nauonal activities 1n these fields, the national
economuc and food offices should, of course, be abolished, But if they
are needed there 15 no reason why they should be established as unco-
ordinated national agencies at the regional level Indeed, all regulations
that would promote regional co ordination among national agencies
should be Jeft 1n force, untl experience mahes 1t advisable to modify
them,

Econoaic Recrons

It 15 clear that the Navional Socialist ‘party regions’ (Gaue) must be
abolished as such, that 13, as unus for the orgamzation of the party
and for 1ts contiol over the pohucal freedom of the people. But long
before they became party districts most of these regions were states
or provinces, or were democranc election dustricts, They gradually

1€ See the recommendations of the Reform Commuttee, Chapters xir and xnr

17 See Chapter 1x
18 §ee Chapter wir 10 See Chapter v
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came to be used as umts for regional admimstration 1 economic
matters, and also for the coordination of all nauonal agencies m
emergency situations. Economic and food offices, and regional agencies
of industry and commerce, were established for such regions or com-
binations of them,*

In abohshing the party regions 1t would be advisable to mantain
these economuc regions for the natonal admimstration, They provide
more evenly shaped admimstrauve districts than do several of the
states and provinces, with their enclaves and acadental hustorical
boundaries. None of the economic regions has more than 5.6 million
inhabitants. This makes 1t convenient to use them, erther separately or
1 combinations of two or three, as regional umts for administrative
purposes of the national government Changes m their size can be
accomphished gradually, according to practical needs Indeed, 1t would
be advisable to adjust the boundaries of states and provinces to those
of the economic regions, or vice versa, so that each state or province
would cover one or several economic regions without cutting across
them.

Summary

Pre-Hitler nghts of the larger states and the Prusman provinces
should be widely restored. But no restoration should be undertahen 1n
favor of conditions that were outmoded or were repudiated by demo-
cranc thought even before Hitler came to power. Therefore Prussia
ought not to be restored as a single umt, but 1ts sections should be-
come direct constituent units of federal Germany. Undersize states
should not be endowed with rights that cannot be modified by national
legislation. The terntorial reorgamzauon of Germany, at least outside
Bavana, Saxony, Wurttemberg, and Baden, should be determined by
simple legislauon. The medium size regions that have been used for
the admimstration of economic matters should be preserved The na-
tional mulu-purpose agents at regional levels should also be preserved,
although therr official designations (Obes prasidenten and Regierung,-
prasidenten) may well be changed A new Federal Council should be
created, compased of the representauves of the various states and prov-
inces Both the old states and the new ones should have the same name
{Lander). In due tume a popular assembly should be convened and
should be given, within the framework of the peace terms, the final
power to determune the principles of federalism and regionalism 1n
Germany.

201hid
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APPENDIX A

THE DUAL SOURCE OF EBERT'S AUTHORITY

Arre announcing the Emperor’s abdication, the last imperial Reich chan-
cellor, Prince Maximilian von Baden, called for Friedrich Ebert and trans-
ferred the chancellorship ta him. In so doing he acted on the theory that
the throne had become vacant and that therefore the de facto authority 1o
take appropriate action fell upon himself, as the highest legitimate repre-
sentative of the government. Democratically minded, he felt that his action
had to be in line with democratic ideas, the more so because Germany’s
transformation into a democratic commonwealth had been resolved by
the Reichstag and the Federal Council only two weeks before (amendment
of 28 October 1928 to the constitution of 1871). Friedrich Eberr was the
leader of the largest party in the Reichstag, that of the Social Democrats,
which occupied 110 of the 397 seats. It was therefore logical, Prince Maxi-
milian argued, that Ebert should take charge of the executive functions
and prepare for general elections to a constirutional convention,

Almost simultaneously, however, a mass assembly of representatives of
workers and soldiers in the Berlin Busch Circus appointed Friedrich
Ebert first of six Commissars of the People.

Ebert’s authority, then, had a dual source, one traditional, the other
revolutionary. This was of greater importance for the transformation of
Germany into a republican commonwealth than has been generally recog-
nized. While the masses saw him as the representative of the revolutionary
assembly, and as their own delegate, the civil servants, the army, and the
bourgeoisie respected him as the quasi-legitimate successor to the last im-
perial chancellor, The state bureaucracies, too, based their recognition on
this latter source of Ebert's authority, rather than on his revolutionary
mission.
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GERMANY’S POLITICAL SUBDIVISIONS, 1815-1945*

Cuances rroM 1815 To THE Enp oF THE WriMaR REPusLIc

Tue German Confederation (1815-66) consisted originally of 39 states,
but there were 42 that belonged to it at one time or another. Of these the
following 13 lost their independence before 1870, in the years indicated:

Birkenfeld 817 incorporated in Oldenburg
Geroldseck 119 " “ Baden
Licheenberg i34 “ “Bussia
Hohenzollern-Hechingen 1850 " i
Hohenzollern-Sigmaringen 1850 " T
Anhalt-K6then 1853 " “ Anhalt
Anhalt-Bernburg 1854 T o
Lauenburg 1864 * ** Prussia
Holstein 1866 " W
Nassau 1866 " w ow
Hessen-Kasscl 1866 " wou
Frankfurt-am-Main 1866 “ e
Haanover 1866 “ “ o

In addition, the King of the Netherlands proclaimed, in 1866, the with-
drawal of the Dutch district of Limburg from the Confederation, and in
the same year Luxembourg withdrew.

The remaining states, except Austria and Liechtenstein, formed the
German Reich in 1871, Thus the Reich consisted originally of 25 states.
Alsace-Lorraine, won from France, was made a Reichsland, a federal
territory.

During the monarchical peried, {rom 1871 to 1918, no changes took
place in this alignment except for a slight revision in the status of Alsace-
Lorraine, granted in 1911, Alsace-Lorraine was returned to France after
the war, and certain other sections were severed from Germany by the
Treaty of Versailles. But the number of states was not affected by that
treaty. The Weimar Republic, therefore, started out with 25 constituent
states, all of which adopted the republican and democratic form of gov-
ernment.

During the period of the Weimar Republic, from 1919 to 1933, the fol-

1 Prepared in collaboration with Erncst Hamburger.
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lowing g states (called Lénder after the founding of the Republic) lost
their separate status, in the years indicated, most of them entering the new
state of Thuringia, This reduced the number of states from 25 to 17.

Sachsen-Weimar-Eisenach 1920 Entcred the new state of Thuringia

Sachsen-Coburg-Gotha 120 Entered Thuringia, except the section of Coburg,
which was incorporated in Bavaria in 1919

Sachsen-Meiningen 120 Entered Thuringia

Sachsen-Alcenbur, 1920 * "

Schwmburg—Rud%lstad\: 1920 “ “

Schwarzburg-Sondershausen 1920 * "

Reuss, altere Linic 1920 “

Reuss, jiingere Linie 1920 " “

Waldeck 1929  Incorporated in Prussia

Tue German Stares anp Prussian Provinees at Ty Enp
or THE WEIMAR RepusLic

At the beginning of 1933 the 17 states were those listed in Table B-1.
It should be noted that at that time Prussia included about three-fifths of
the German population, Bavaria and Saxony together one-fifth, and all the
other 14 states together only one-fifth. In May 1939 the German population
living within the old boundary lines of 1933 was 68,765,838; including the
Saar territory it was 60,629,574. The Memel territory (see below) is not
included in either of these figures.

Table B-1. Tue GErMAN StATSES, 1033

Area in
State Capital sq. km. Popalation
Cag39) 1933 1939
Preussea Berlin 294,158 39,746,901 41,759,928 ¢
Bayern Minchen 77:837 7774777 8a79.8:8
Sachsen Dresden 14,995 5,196,652 5,206,822,
Wiitttemberg Sturtgart 19,508 2,696,324 1,907,131
Baden Karlstuhe 15,070 2,412,951 2,518,103
Thiiringen Weimar 11,763 1,659,510 1,760,170
Hamburg Hambur 746 1,118,447 1,692,655 ¢
Hessen Darmstade 7,691 1,429,048 1,469,921
Mecklenburg-Schwerin ~ Schwerin 15,7212 691,000 910,166 0
Braunschweig Braunschweig 3,672 51,989 599,208
Oldenburg Oldenburg 5,396 573,853 582,400 ¢
Bremen Bremen 258 378,558 400,194
Anhalt Dessau 2,314 164,415 436,506
Lippe Deemold 1,215 175,538 188,598 .
Lt‘chk Liibeck Ged) 13632 ... e
Mecklenburg-Strelitz ~ Strelicz (,929) ° 4000 ... s
Schaumburg-Lippe Biickeburg 340 49,955 54,168 %
Torat,
German Reich ¢ Berlin 470,687 65,124,310 68,765,818

G For changes in territory betweea 1933 aad 1939 see the following section,

b T::x: ﬁg\e': for 1539 r{l‘er 0 Meckl ::xhurg-&lhwin and Surelitz combined; ser che following section.

¢ Figures refer t0 1933
Not including che Saar tesritory, R
The largest state, Prussia, was divided into twelve provinces, shown in

Table B-2. Nine of these provinces had more inhabitants each than any..
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of the non-Prussian states except the four largest Five had more than any
except Bavaria and Saxony. The Rhune province had about the same num-
ber of mhabitants as Bavarra, and Westphahia about the same as Saxony.

Berlin (884 square kilometers, 4,332,242 inhabitants, 1n 1939) was not
included 1 any Prussian province, but had a status of its own Thus it
must be counted as an additional, a thirteenth, umt at this level.

Table B2 Tur Prussian Provinces, 1933 ©
Rescdence of  Aream

Provence Oberprassdent 54 bom Populatsn
G By 9
Ostpreussen Kongsber, 6,992 1,333,301 2,488,122
Bugdtuburg Bcrlués ¢ 28,275 1.,693.,080 3,&7,9}7
Pommern Stettin 38,401 1,268,084 2,393,844
Grenzmark Posen-Westpreussen  Schneidemubl 7,714 337,578
Niederschiesien Breslan 26,981 3:204,0040 |, qcq g
Oberschlesien Oppeln 9,714 1,48:.,763 4365,704
Sachsen Magdeburg 25,529 3,400,648 3,618,458
Schleswig-Holsten Kiel 15,682 1410265 1,589,267
Hannover Hannover 38,705 3,236,868 3,476,056
Hessen-Nassau Kassel 16,845 2,584,828 1,675,111
Westfalen Munster 20,215 5:039,963 5,209,401
Rheinprovinz Cobleaz 24,477 7,690,166 7,915,830

e g e M ey e B v g pabos), e rom Lo 13550

The Saar territory (1,924 square kilometers, 863,736 inhabitants, 1n 1939)
was ncither a state nor a Prussian province. It consisted of those sections
of the Prussian Rhine province and of the Bavaman Palatinate that were
admmistered after 1920 by a commuttee appointed by the League of Nations
under the Treaty of Versailles,

CHANGES WITHIN THE 1933 BounDariEs of THE Reich
purING THE HirLir REciMe

During the Hitler regime the following changes tooh place in the align
ment of states and provinces within the old boundaries of the Rech.

Changes 1n Number of States

The number of states decreased from 17 to 15, as a result of the {ollow
ing mergers, which occurred 1n the years indicated.

Mecklenburg Schwerin 1934} formed the new state of Mecklenburg, with 1ts cap-

Mecklenburg Streliez 1934 stal 1n Schwerin

Lubeck 1937  incarporated n Prussta, now part of Schleswig-
Holstein province

Changes in Prussian Provinces

The number of Prussian provinces declined 1n 1938 from 12 to 10, but
wcreased 10 1941 to 11, and 1n 1944 to 13, as follows )
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Grenzmark Posen- 1938 divided among the provinces of Brandenburg, Pommern
Westpreussea and Schlesien

Niederschlesten 1938 & 1941} formed the new province of Schiesien (capital 1n Bres-
Oberschlesien 1938 & 1941)  Jau) 10 1938, restored as sepatate provinces 12 1941

Sachsen 1944 divaded 100 two provances (1) Magdeburg (capital 1n
Magdeburg), co extensive with the governmencal dis-
trict of Magdeburg, and (2) Halle-Merseburg (captral
n Merseburg), co extenstve with the governmental
districe of liarseburg, the governmental dstrict of
Erfurt was placed under the national governor for
Thuringia, who was commissioned to tﬁschugc the
functions of an Oderprassdent for the Erfurt districe,
although no change 1n state lines was made

Hessen-Nassan 1944 divided into two provinces (1) Kurhessen (capttal 1
Kassel), co extenstve with the governmental district
of Kassel, and (2) Nassau (capital tn Wiesbaden), co-
exteosive wich the goverameatal districe of Wies-
baden, the counties of Hanau, Gelnheusen and
Schluchtern were transferred from the Kassel dustrice
to the Wiesbaden district, and the county of Schmal-
kalden ta the Erfurt districe (see above)

Hannaver 1944 the governmental districes of Aurtch and Osnabruck
placed under the national governar 11 Oldenburg and
Bremen, who was commissioned to discharge the
funceians of an Oberpranident for these districts, al-
though ae change 1n state lines was made

The dnusion of the admumstrative provinces of Saxeny and Hanover
did not affect the ‘autonomous’ affairs of the former provinces (provincial
mstitutions and the like) As regards these affairs, the old provinces re-
matned undnided units under the direction of the Oberprasidenten 1n
Merseburg and Hanover, respectively, Even certain national and state
matters, including the admimstration of waterways, remained under the
direction of only one of the Ober prasidenten {or the entire area of the old
proviaces of Saxony and Hanover.

In the former Hessen province most of the ‘autonomous’ affarrs had
always been conducted separately for the two governmental dustricts, and
therefore no general exception from the diusion for such matters was
deemed necessary.

In each of the four new provinces of Magdeburg, Halle Merseburg,
Kurhessen and Nassau, which were now co-extensive with only one gov-
ernmental district, the agencies of Obeprasident and Regrerungsprasident
were combined The functions of the Regrerungspiasident were to be dis-
charged by the general deputy of the Oberprasident under the utle ‘Der
Regierungsprasident 1n . . ' The Regresungsprasident i Erfurt was to
act as the general deputy of the governor of Thuringsa for the district of
Erfurt, and the Regierungspiacdent 1 Osnabruck as the general deputy
of the governor i Oldenburg and Bremen for the districts of Osnabruck
and Aurich,
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Territorial Exchanges between States

1 The state of Hambuwg, n 1937, was enlarged by the incorporation
of the neighboring Prusstan atwes of Altona, Wandsheck and Harburg-
Wilbelmsburg and some smaller municipaliies In turn Hamburg yrelded
to Prussia several commurties, among them the city of Cuxhaven on the
mouth of the Elbe Ruver, which was incorporated 1n the governmental
district of Stade of the Hanover province Prussia lost to Hamburg 492,000
inhabitants and received from Hamburg 34,000 inhabitants.

2 The state of Oldenburg, 1n 1937, was enlarged by the incorporation
of the formerly Prussian city of Wilhelmshaven (28,000 inhabitants) on the
mouth of the Jade River A new town of Wilhelmshaven was formed from
that city and the adjacent Oldenburg city of Rustringen On the other hand,
the state of Oldenburg yielded to Prussia two counties located as enclaves
1n Prussia, a long distance from the main terntory the county of Lubeck
(48,200 nhabitants, in the neighborhood of the former city state), which
was incorporated 1n the Prussian governmental dustrict of Schleswig, prov
ince of Schleswig Holstein, and the county of Birkenfeld (58,500 inhabit
ants, near the Saarland), which was incorporated 1n the Prussian district
Coblenz, Rhine province

3 The atystate of Bremen, 1 1939, was enlarged by the addion of
several municipalities adjacent to 1t In turn, Bremen yielded to Prussia the
harbor city of Bremerhaven (27,500 inhabitants) on the mouth of the
Weser River, it then farmed, with the Prussian town of Wesermunde, the
aty of Wesermunde Prussia lost to Bremen 63,000 nhabitants, and re
cewed from Bremen 27,500 mhabitants

4 The two largest of the many solated patches that formed the state
of Brunswick were linked, 10 1941, by 1ncorporating into that state the
area that separated them, that 1s, the Prussian county of Goslar (Hanover
province) and adjacent communities In exchange Prussia obtaned the
county of Holzminden and adjacent commumties at the western end of
this new Brunswick ‘mamn’ Other exchanges between Prussia and Bruns
wick took place in the same year, and between Prussia and Anhalt 1n 1942

The Saa gebiet

The Saargebset was returned to German administration 1n 1935, after
the plebiscite held 1n that year 1n conformity with the Treaty of Versailles
It was Jater administered by the ‘Natonal Governor of the Westmark’

(Rechssatthalter in der Westmark), directly under the national govern-
ment

IncorporaTIONs IN THE REICH pURiNG THE HitLER REciMe

Incorporations during the Hitler regime took place 1 1938 and after
wards, and occuered 1n two ways either by incorporation of the newly
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ganed repions m existing regonal unuts, such as Prussian provinces; or
by formation of nauonal regions (Reichsgaue).

Austa

Austra, ncorporated 1n the German Reich 1n March 1938, and at first
administered 1n 1ts entirety by a Nauonal Commissioner (Reichskommus-
sar), was dissolved and divided, effecuve as of 1 Aprl 1940, mto seven
national regions (Reschsgaue), whose area (in square kilometers) and pop-
ufation (1939) wete as follows

Sg km Population
Wien 1,216 1,929,976
Niederdonau® 23,500 1,697,676
Oberdonau 14,216 1,034,871
Stetermark 17,384 2 1,116,407 ¢
Karnten 11,554 4 449,713 4
Salzburg 7,153 257,226
Tiral-Vorarlberg 13,126 486,400

The boundaries of these national regions were in general identical with
those of the former Austnan states {Lander), with, however, the following
important differences, 1n addition to munor changes.

The former state of Burgenland, ceded by Hungary in 1922 after a
plebiscite held 1n 1921 according to the Treaty of Tranon, was dissolved
and divided between Niederdonau and Steiermark.

Vorarlberg, formerly a separate state, was made an admunistrative dis-
trict (Verwaltungsbezuk) within the national region of Tirol-Vorarlberg.

The national regions of Niederdonau and Oberdonau were enlarged by
the addition of small parts of Czechoslovakia (see below).

Sterermark and Karnten were enlarged after the conquest of Yugoslavia
mn 1941 (see below).

Sudetenland

Sudetenland (29,110 square kilometers, with 3,356,294 mhabitants) was
separated from Czechoslovakia and incorporated 1n the German Reich in
October 1939 Most of 1t became the national region (Rerchsgau) of
Sudetenland, and was divided into three governmental districts (Regre-
sungsbezsrke), with area and population as follows

Sq km  Poprlatson

Aussig Drstrice 7277 1,328,784
Eger Distrrct 7,463 803,300
Troppau District 7,846 811,103

National Regon of Sudetenland 22,586 2,943,187

2 Formerly Lower and Upper Austnia The name Austria was chmunated everywhere
after the annexation

8 German cstumates for 1941, wncluding Niedersteiermark (see below), were 23,500
square kilomcters and 1,685,000 1nhabitants

4 German estimates for 1941, mnduding Sudkarnten (sce below), were 15,000 square
lilometers and 650,000 mnbabitants
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The rest of the territory was incorporated 1n adjacent German natonal
regions or states as follows: about 2,700 square kilometers, with za0,000
inhabitants, were 1ncorporated 1n the adjacent natonal region of Nieder-
donau {1ncluded 1 the figures for that region given above, under Austria);
about 1,800 square kilometers, with 100,000 inhabitants, were incorporated
mt the national region of Oberdonau (included 1n the figures for that
region given above, under Austria), certain smaller parts were incorporated
in the state of Bavaria; the Hultschin territory was ncorporated 1n the
Prussian governmental district of Oppeln, province of Silesia, of which 1t
had been a part before the Treaty of Versailes.

Memel Teinstory

The Meme] ternitory (2,567 square kilometers, with 154,694 inhabitants),
regained from Lithuana m 1939. was remncorporated in Prussia, 1n the
gosernmental district of Gumbinnen, province of East Prussia.

Danzig and the Polish Teirstorses®

Danzig and those western Polish territories that were mcorporated 1n
the German Reich after their conquest in 1939 were transformed 1nto na
tional regions, except some sections which were added to the adjacent
Prussian provinces, East Prussia and Silesta. The two new national regions
(Danzig-West Prussia and Wartheland) were constituted as follows, with
area and population as indicated:

Sq km Poplation

Danzg District 9,890 978,681
Marienw erder District 8740 654,433
Bromberg District 7426 570,752

National Regron of Danzig-Westpreussen 26 056 2,103,866

Posen District 15:419 1,274,729
Hohensalza Districe 14 441 1,188,400
Litzmannstade Districe 14,045 1,083,274

Nattonal Regton of Wartheland 43,905 4,546,403

As for the sections incorporated 1n East Prussia, a fourth governmental
district, called Zichenau (12,913 square kilometers, with 842,819 inhabst-
ants), was added to that province’s three existing districts of Komgsberg,
Gumbimnnen and Allenstein, the Suwalkt terrtory was ncluded i the
governmental district of Gumbinnen; and certain small areas were retrans-
ferred fiom Poland to the governmental district of Allenstein.

In turn, the province of East Prussia yielded 1ts former fourth dustrict,
Marienwerder, constituted 1n 1920 (remarnder of the old Prussian province
of West Prussia, which had been lost to Poland by the Treaty of Ver-

6The figures on these areas are based on a census taken i the “ncorporated eastern
terntories’ partly i December 1939 and partly in the middle of 1940
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sailles), to the national region of Danzig-West Prussia (see the tabulation
above). After all these changes the province of East Prussia reached a size
of 53,727 square kilometers and a population of 3,336,777

o the province of Silesia (Upper Silesia after the redivision of Silesia in
1941) was added the Kattowitz district, of 8,924 square kilometers and
2,966,852 inhabitants, Three big cities (Beuthen, Gleiwitz, and Hinden-
burg) and two counties (Beuthen-Tarnowitz and Tost-Gleiwitz), which
had been parts of the Silesian district of Oppeln, were transferred to the
new district, and are included in these figures.

The governmental district of Oppeln, which lost through this transfer
about Boo square kilometers and 500,000 inhabitants, was enlarged by the
addition of certain Polish counties and also Hultschin (as noted above,
under Sudetenland); these additions amounted to 2,751 square kilometers,
with 326,424 inhabitants, The province of Upper Silesia then had 20,618
square kilometers and 4,341,084 inhabitants; its capital was Kattowitz.

Eupen, Malmedy, and Moresnet

The Belgian counties of Eupen and Malmedy and the municipality of
Moresnet, separated from Germany by the Treaty of Versailles, were rein-
corporated in Prussia in 1940. They were added to the district of Aachen,
in Rhine province, The district of Aachen was thus enlarged by 1,056
square kilometers and its population increased by 68,590

Other Territories

In addition, the following territories were brought into a particularly
close connection with Germany: Alsace, Lorraine, Luxembourg, Lower
Styria, Southern Carinthia, and Bialystok. Their incorporation was not,
however, announced by any promulgated law or decree, as was that of all
the incorporated territories mentioned above. They were each administered
by a Civil Commissioner (Chef der Zivilverwaltung), who was directly
subordinated to Hitler, Such commissioners were appointed in the first
three territories in August 1940, and in the last three in April and July
1941. The names of the appointecs, and their additional positions, were as
follows:

Elsass Robert Wagner National Govetnor and Regional Party Leader
of Baden

Lothringen Joseph Buerckel National Governor and Regional Party Leader
of Westmark

Luxemburg Gustav Simon Regtonal Party Leader of Moselland

Niedersteicrmark  Siegfried Ueberreither National Governor and Regional Party Leader
' of Steiermark
Stidkirneen Kutschera Deputy Regional Party Leader of Kiirnten
Bialyseok Erich Koch Oberpriisident and Regional Party Leader
East Prussia

Elsass (8,294 square kilometers, 1,219,381 inhabitants) consisted of
two French départements, Haut-Rhin and Bas-Rhin. Lothringen (
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square kilometers, 696,246 inhabitants) was the French dépaitement of
Moselle ® The terntory of the two together corresponded to that of the
old Retchsland Alsace-Lorrane (1871-1918).

Luxemburg was the grand-duché of Luxembourg 1n its old boundares,
with a size of 2,586 square kilometers and a population of 301,000 (1938)

Niedersteiermark and Sudkarnten were taken from the northern half
of Slovena Niederstelermark, or Lower Styna, consisted of that part of
the old impenal Austnian province of Styna which had been given to
Yugoslavia by the Treaty of St Germain, including the captal, Maribor,
and some additional territory (about 6,000 square kilometers, with 570,000
mhabitants) Sudkarnten, or Southern Carinthia, included a small tern
tory which had been severed from Carinthia by the Treaty of St Germain
and a large section of Carmiola, with 1ts capital, Krainburg (about 3,500
square kilometers, with 200,000 1nhabitants)

Bualystok (about 1,500,000 1nhabitants) consisted of a region 1n part
Russian and 1n part Polish

In each case the Regional Leader (Gasderter) of the adjacent German
(or formerly Austrian) Party Region was appointed Civil Commussioner,
except 1n Southern Carinthra, where the Deputy Leader of Cannthia was
made Civil Commussioner As far as the party organization was concerned,
each territory was combined with the adjacent Party Region (Gau)

In all six terntories many German laws and decrees were introduced
Individual inhabitants who used German as their mother tongue and served
1n the German armed forces, or were admitted to the Nazi party or re
garded as having served the German cause well, or who transferred their
residence to Germany, were made German atizens But German official
speech continued to distinguish between Germany (‘Reichsgebret’) and
these other territortes, thereby indicating that they were not, or not yet,
a part of Germany’

It scems that later on two more such ‘associated’ territories were created
in the south, the first called Alpenvorland, ncluding the ciies of Bozen
and Trient (Bolzano and Trento), the second, Adriatisches Kustenland,
mcluding Triest (Trieste), Pola, and Fiume

Total Size of the Rewch, Including Annexanons

According to official German statistics, 1n 1940 the total size of Ger
many’s old national territory and of the anneaed regrons was 681,160
square  kilometers, with 89,660,000 inhabitants These figures exclude
the territories listed immedhately above, the ‘Protectorate of Bohemia and
Moravia’ (48,059 square kilometers, with about 7,000,000 1nhabitants),
and the ‘Government General for the Occupied Polish Territories’ (95,625
square kilometers, with 10,565,000 ithabutants)

OTygures from the last French census (1936)

7See for example, the decree by the German mumster of Jthc x:t}tlcno: of g July 1943

(Minstersalblast fur die innere Verwaltung p 1141), regarding the of cer
tun inhabitants of Alsace, Lorraine and Luxembourg to German citzenship
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TERRITORIAL REORGANIZATION UNDER THE
WEIMAR CONSTITUTION

ArricLs 18 of the Weimar Constitution described the division of Germany
into states and the procedure for territorial changes within Germany as
follows:

(1) The division (Gliederung, that is, constructive division, as of a body into
its members) of the Reich into states (Lander) is to serve the purpose of achiev-
ing the greatest possible efficiency of the nation in economic and cultural affairs
while taking into consideration the will of the populations concerned as far as
feasible. Changes in the territory of states, or the formation of new states within
the Reich, will be effectuated by national statutes passed with qualified majorities
as required for amendments to the Constitution {verfassungsinderndes Reichs-
gesets).

{2) No more than a simple national statute is required, however, to effect a
change in the territory of states or the formation of a new state, whenever the
states immediately concerned consent to it, A simple national statute shall suffice,
furthermore, even if one of the states concerned should fail to consent, when-
ever the change in the territory of a state or the formation of 2 new state is
demanded by the will of the population and required by paramount national
interests,

(3) The will of the population shall be ascertained by vote. The federal
cabinet shall order the vote 1o be taken whenever this is demanded by one-third
of the inhabitants entitled to vate at Reichstag elections and residing in the
territory to be separated. .

(4) Threeifths of the votes cast—representing, however, at least the majority
of those entitled to vote—shall be required for the popular decision either on
a change in the territory of a state or on the formation of 2 new state. The
people residing in an entire Prussian governmental district, or in an entire
Bavarian Kreis, or in a similar administrative district of other states, shall be
consulted even if only a section of such district is to be separated. A particular
national statute can declare, however, that the will of the people residing within
the section to be separated shall be sufficien, if that section is not contiguous to
the other parts of the district.

(5) After the population has been found to declare its consent, the nafj
cabinet shall subemit an appropriate bill to the Reichstag for the atter's decl
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(6) Controversies that may atise about the distribution of public property on
the occasion of a merger or separation shall be decided, at the request of one
of the parties concerned, by the Supreme Court for Constitutional Conflicts
(Staatsgerichtshof fur das Deutsche Reich).

Further details of the procedure were dealt with in a federal statute
of 8 July 1g22.
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DISTRIBUTION OF VOTES IN THE FEDERAL COUNCIL

Genmay Conrzpsration, 181566

Tuz Bundesversammlung, or Bundestag, in Frankfort-on-Main met either
in Full Assembly (Plenum) or as an Inner Council (Engerer Rat),

In the Full Assembly the votes (originally 6g, later fewer, as the num-
ber of memmbers decreased) were distributed as follows:

(a) 4 votes each: Austria, Prussia, Hanover, Bavaria, Saxony, and Wirttem-
berg.

(b) 3 votes cach: Baden, the Electoratc Hessen, the grand duchy Hessen,
Holstein, and Luxembourg.

(c) 2 votes each: Brunswick, Mecklenburg-Schwerin, and Nassau.

(d) 1 vote each: all others.

In the Innet Council the eleven states enumerated above under (a)
and (b) had one vote each (Virdstimmen). All other states together had
six group votes {Kuriatstimmen), that is, they formed six groups of states -
(Karien), each group commanding one vote, which was cast by their
common representative for the entire group. The total of votes in the
Inner Council was, therefore, 17. The six groups were composed as follows:

1. The four Saxon duchics in Thuringja: Sachsen-Weimar, Sachsen-Meiningen,
Sachsen-Altenburg, and Sachsen-Coburg-Gotha.

2. Brunswick and Nassav.

3. The two Mecklenburgs.

4 Oldenburg, Ashalt, and the two Schwarzburgs.

5. The ather small principalitics; Hoheazallern, Liechtenstein, the two Reusses,
Schaumburg-Lippe, Lippe, Waldeck, and fater Hessen-Homburg.

6. The four free cities: Lubeck, Hamburg, Bremen, and Frankforton-Main.

The individual groups determined the procedure by which they exer-
cised their group votes. It was different from group to group. In view
of Winston Churchill’s speech of 21 March 1943, in which he afluded
to the possibility that a European Council might be formed, composed of
delegates of the major states and of groups of minor states,! it may be of
more than historical Interest to describe these various procedures,

10ne can imagine that under a world instution, embodying or representing..r,
some day all nations, there should come nta being a Council of Europe . . A&
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In Group 1, Sachsen-Weimar always had the technical ‘leadership in
voting' (Stimmfiikrung), that is, the Weimar delegate cast the vote and
made the common statements. He could do so in line with the decisions
of his own government whenever one of the other three governments
concurred. Even if all three opposed, their opinion did not necessarily
prevail. Then the vote was cast alternately, once in accordance with the
opinion of Weimar and the next time, in another matter, in line with
that of the other three. This procedure mirrored the high authority of
Sachsen-Weimar in the time of Goethe.

Similarly, in Group. 4, Oldenburg always had the technical leadership
and could cast the vote in line with the opinion of the Oldenburg govern-
ment whenever one of the other three governments concurred. When all
the other three opposed, however, their common opinion decided the
matter.

In Group 3, Mecklenburg-Schwerin always had the technical leadership.
When the two states of this group disagreed, the vote was cast in accord-
ance with the opinions of Schwerin every first and second time, and with
those of Strelitz every third time.

In the other three groups the technical leadership rotated among the
members, It did so monthly in Group 5, every three months in Group 2,
and yearly in Group 6. When the members disagreed, the majority decided
within Groups § and 6, while the vote of Group 2, which consisted of only
twp members, was cast in different matters alterately in accordance with
the opinions of the one or the other member.

If a tie occurred in Group 6, the opinion of the city that happened
to have the technical lead decided, while if a tie occurred in Group s,
the vote was cast in line with the majority of the other five groups.

This variety of patterns offers provocative precedents for a discussion
of the technique of group votes in a postwar European Council,

German Empirg, 1871-1918

The votes of the individual states in the imperial Bundesrat (Federal
Council) remained essentially the same as they had been in the Plenum
of the Confederate Assembly, except for Prussia, which obtained 17
votes, and Bavaria, which got 6. The Prussian votes were added up from
the former votes of Prussia herself (4) and of the states incorporated by
her: Hanover (4), the Electorate of Hessen (3), Holstein (3), Nassau (2)
and Frankfort (1), Thus the total of 58 votes was distributed as follows:

17 votes: Prussia.
6 votes: Bavaria,
4 votes each: Saxony and Wirttemberg.

can see that this Council , . . must eventually embrace the whole of Europe and that
all the main branches of the European family must some day be partners in it . . .
Side by side with the great powers there should be a number of groupings of states or
confederations which would express themselves through their own chosen representa-
tives, the whole making a council of great states and groups of states,’
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3 votes each: Baden and Hessen,
2 votes each: Mecklenburg-Sthwerin and Brunswick.
1 vote each: all others.

Alsace-Lorraine obtained 3 votes in rgrr, which were not counted,
however, if Prussia’s opinion was carried only because of that support.
This halfhearted solution reflected the fact that the emperor, who was
king of Prussia, appointed the chiel executive of Alsace-Lorraine, who in
turn cast the vote in the Federal Council through his delegate. Thus the
votes were never cast against Prussia in any matter of consequence. On
the other hand, when they were cast for Prussia they were not counted
if only through their addition Prussia obtained the majority; therefore
they were of no practical importance.

Each state had ane vote in the committees of the Bundesrar. The insti-
tution of group votes was abandoned.

Wemar Repustic, 1919-33

The votes in the Federal Council (now called Reichsrat) were distributed
according to population figures. Every 400,000 inhabitants entitled a state
to one vote, and a surplus of 350,000 gave it one additional vote. Each
state had at least one vote. To meet the problem of Prussia’s size it was
stipulated that no state could have more than two-fifths of the total num-
ber of votes and, in addition, that half of Prussia’s votes should be given
to the Prussian provinces,

At the end of the demacratic period, the votes were distributed as
follows:

13 votes: Prussia, state cabinet (exclusive of the votes reserved to the prov-
inces).

11 votes: Bavaria.

7 votes: Saxony.

4 vates: Wurtlemberg.

3 votes: Baden.

2 votes each: Thuringia, Hessen, and Hamburg,

1 vote each: the remaining ten states and the thirteen Prussian provinces,
including the city of Berlin.

The vote of each Prussian province was cast by a representative ap-
pointed by the standing committee of the elected provincial assembly.? He
was free to vote according to his personal convictions. None of the other
votes in the Reichsrat was a personal vote, but those of each state were
cast uniformly by its representative in line with the directives he re-
ceived from his state cabinet. When all the Prussian provincial members
voted against the Prussian state cabinet, which happened in a few cases,
Prussia’s total vote was actually nullified,

The total number of the votes in the Reichsrat was 66 at the end of

2 Prussian Statute of 3 June 1921. The chicf executive of the province (lande.r;“‘ﬁﬂn
mann) was an ex-officio member of the committee, !
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the demoutatic period Before little Waldeck was incorporated 1n Prussia
1 1929, the total had been two more, one for Waldeck and one for
Prussia The sncorporation of Waldeck reduced rather than increased the
number of Prussia’s votes, because 1t dimished the total number of
votes and therefore indirectly the maximum allowed to Prussia (two fifths
of all votes) ®

In the commuttees of the Federal Council each state continued to have
one vote, as during the monarchical regime There were no group votes

Proposats o THE REForM CoMmiTTEE, 1928 30

The Reform Committee recommended that after the elimination of
Prussia as a single unit all states, old and new, should have votes 1n pro
portion to their population figures Those of the former Prussian provinces
should not be personal but should be cast on behalf of therr home rule
governments, exactly like those of all other states The votes were ta be
directed by the chief executive and the standing commuttee of the assembly

The distrtbution of the votes, which would have totaled about g5 until
geographical adjustments tooh place, would have been approximately as
follows

11 votes Bavara

10 votes Rhineland

7 votes each Saxony (state) and Westphalia

6 votes Berhn

5 votes each Saxony (province) and Hanover

4 votes each Wurttemberg, Brandenburg, and Lower Silewa

3 votes each Baden, East Prussia, Pomerama, and Hesscn Nassau

2 votes each Thuningra, Heseen, Hamburg, Silesia, and Schleswig Holstetn
1 vote each all others (ten)

The Prussian representative 1n the Reform Commuttee proposed that
one third of the votes of those states that had fewer home rule [unctions
than others (the new states) be given to the national cabinet This plan
would have given the national cabinet about 18 votes, thereby dimmshing
the votes of the former Prussian provinces by one vote each, except those
of Berlin, Saxony, Hanover, and Westphalia, which would have been
diminished by two votes each, and of the Rhineland, which would hase
been reduced by three votes This proposal was supported by the two emu
nent professors of politcal sctence, Drs Triepel and Anschutz, but was
turned down by the majority It was regarded at the time as one of the
questrons that would be reconsidered m the Federal Council i the final
poliical discussion of the reform The present writer would probably not
repeat this proposal, however, under the changed conditions of the present
ume

8 Theorctically, of the other nine small states had also been incorporated in Prussia,
her votes, including those of the provinces, would have been reduced to twenty out of
fifty one and if all states except Bavana had been incorporated in Prussia, neither of

the two would have been allowed to haic more thun two fifths of thewr combined
vote, which would have been an insoluble puzzle
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INDEPENDENCE MOVEMENTS IN PRUSSIAN
PROVINCES!

TrE Reve Province

As a consequence of geography and history, people in the Rhineland have
always shown certain affinities with Latin civilization, Their natural charac-
ter has been livelier than that of other Germans of the north, more easy-
going, fond of fun and laughter, fanaed by the glow of light wines and
punches rather than by the vapors of beer, and somewhat more inclined,
in public life, toward a social intermixture of classes, They exhibited a
greater aversion to authoritarian government, royal Prussian style, than
did the middle and upper classes elsewhere in Prussia,? and, unless their
national feelings were gravely aroused, their general outlook was rather
supranational. Having been among the first in the nineteenth ceptury to
acquire a large industrial and urban population, the Rhineland generally
reached a higher standard of living than central and castern Germany.!

Yet despite many common characteristics the Rhineland was never a
political wait, from medieval times to the beginning of the nineteenth
century. Like southern Germany it consisted of numerous. territories.
Most important among them were the archbishoprics of Cologne, of Trier,
and of Mainz, governed by archbishops who were elector princes of the
Holy Roman Empire; the duchy of Cleve in the north, under Brandenburg
rule from the carly part of the seventeenth century; and the duchies of
Jillich and Berg—to the west and east of the narrow strip formed by the
archbishopric of Cologne~under PalatinateBavarian rule. The city of
Cologne itscll was long a free city, not covered by the rule of the several
princes; the same was true of Aachen. In addition there were many other
small units, including the ‘counties of Blankenheim and of Gerolstein, of

3 This appendix has been preparcd, cxcept for some of the historical temarks, by
Ernest Hamburger, It docs not claim to offer more than a survey of basic data. For
an extensive history of the Rhineland during the years immediately after the Finst
World War, sec Ernst Fracnkel, Military Occupation and the Rule of Law, Qecupation
Government in the Rhineland, 1918-1923 (Studies of the Institute of World Afairs,

New York, 1944). . i . .
2See Chapter v for the evidence in clection statistics,
3Sce Chapter v, scction on Finance,
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Schleiden, of Virneburg, of Sponheim and of Saarbriicken, and the ‘prin-
cipalities’ of Aremberg and Simmern. Farther to the south were the Palati-
nate, reunited with Bavaria in 1977; a section of Hessen; and, once more,
tiny principalities, counties and free cities.

All these separate dominions were abolished when Napoleon, in 1801,
incorporated the territory west of the Rhine in France; and, with the
exception of the Palatinate and the Hessian area, they were not restored
when the wars of 1813-15 [iberated the Rhineland from Napoleonic rule,
Instead, the whole northern part was given to Prussia, which before this
period had owned only the relatively small northernmost section. In 1822
Prussia transformed its old and new Rhenish possessions, including a
considerable strip to the east of the river, into one province, and thereby,
for the first time since the Carolingian period, gave the greater part of
the Rhineland the character of a coherent political unit within Germany,
under Prussian rule.

Thus the historical situation of the Rhineland within Prussia was dif-
ferent from that of Hanover, for example. While Hanover in 1866 came
under Prussian rule as a defeated sovereign state annexed by the victar,
the Rhineland had been wrested from Napoleonic rule. And while the
Hanoverians could look back to their old situation as an independent
entity, the Rhinelanders had no such former status of unity to which they
could have wished to return. Nevertheless, Prussian rule was not popular
with large parts of the Rhenish people, because of its authoritarian char-
acter and its Protestant and anti-Catholic trend. Many Rhinelanders longed
for local autonomy within the German Reich. Their main grievances
referred to confessional discrimination. Protestants were at an advantage
everywhere in public life, to the prejudice of Catholics, although the latter
numbered more than two-thirds, and in large sections even more, of the
Rhenish people. Members of the Catholic Center party were all but ex-
cluded from important positions in Prussia as a whole, as well as in the
Rhineland, and many non-Rhenish persons were appointed to key posi-
tions in the Rhine province.

The peak of indignation was reached during Bismarck's Kulturkampf
in the eighteen-seventies, but much uneasiness and antipathy against Prus-
sian rule remained in the following decades. Resentment of Prussian rule
did not, however, affect the undivided loyalty of the Rhenish population
toward Germany, of which it always felt itself an integral part.

The collapse of Germany, the military defeat of 1918, and the revolu-
tion brought about a movement for Rhenish autonomy. It was directed
not against Germany but against Prussia, in consequence of all the mis-
takes made by the former monarchical government. On 4 December 1918
an important political meeting in Cologne, in which outstanding chiefs
of the Center party participated, adopted a resolution in favor of 2 Rhenish-
Westphalian republic. The resolution strongly stressed, however, the need
for safeguarding the unity of the Reich, of which that republic was to be
a part. This movement appealed to many Catholics, who not only were
influenced by their old grievances but also were worried about the allegedly
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anticlerical policy of the socialist ‘People’s Commissars’ in Berlin, con-
cerning religious and educational matters.

Such anti-Prussian tendencies were opposed by other groups, induding
not only the political Right but also the Social Democrats, Opinions were
also divided on whether a separation from Prussia would be favorable
to the common aim of keeping the Rhineland within the boundaries of
the Reich, in opposition to tendencies toward annexation by other powers.
Although the situation was clarified to a certain extent when the Treaty
of Versailles lefr the Rhineland to Germany, the status of the valley re-
mained endangered, for some of the French occupation authorities en-
couraged separatist orientations. These conditions induced the great ma-
jority of the population to oppose any change for the time being, Even
separation from Prussia appeared perilous, as foreshadowing a farther-
reaching movement. Hence the groups which co-operated with French
authorities for a separatist solution consisted only of small minorities.

The most ardent leader of propaganda for Rhenish separation was a
Prussian district attorney, Hans A. Dorten.* On 1 June 1919 he proclaimed
a Rhenish Republic, to remain within the frame of the Reich, but he met
with the determined resistance of the population, including the workers,
who opposed his move by proclaiming a universal strike. Neither Dorten
nor other separatist leaders, such as Smeets® and Matthes, came out—
at least publicly—with a program for separating the Rhineland from Ger-
many. Manifestly there was no chance of any support for that purpose.
The success of their avowedly anti-Prussian propaganda was hardly greater.
The events of 1918 and 1919 had transformed Prussia into a democratic
and republican state, and the Prussian government had developed into the
strongest pillar of the democratic Republic. Not only had the key posi-
tions in the Rhineland been turned over to persons of Rhenish origin,
but the Catholics had obtained a considerable influence in all national and
Prussian affairs, through their participation in the Berlin cabinets of the
two governments." Therefore the political spokesmen of the great major-
ity of the Rhenish population continuously expressed their firm determina-
tion to remain in the Reich and in Prussia. They refused, during the
period of occupation, to consider any application of Article 18 of the
Weimar Constitution, which provided the legal means of changing the
boundaries of existing states and creating new states within the Reich.”
Declarations to this end were made repeatedly by all party groups, from
the German Nationals at the right to the socialists at the left, in the newly
elected provincial diet of the Rhine province, and at special gatherings
in Konigswinter, on 9 June and 1z December 1g21. The oppositional
Independent Socialist Party, although refusing to join the other parties
in a common declaration at the Koénigswinter mectings, held identical

4Sec Fraenkel, op. ot p. 14 and pussim; G, E. R, Gedye, The Revolver Republic,
France’s Bid for the Rhine (London, 1930); Hans A. Dorten, "The Rhincland Move-
ment, Foreign Affairs, vol. 3 (1925), pp. 399-410,

50n the Smeets casc, sce Fracnkel, op. ait. p. 157

8 See Chapter .

TSee Chapter 1t and Appendix C.
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views, stating that the separation of the Rhineland from the Reich would
not be in line with the political and economic interests of labor and that
therefore the party would fight to the utmost all such tendencies. Similar
proclamations were issued on 27 April 1922 and 3 May 1923, at the time
of the occupation of the Rubr territory; they were signed by authorized
spokesmen of all parties, trade unions, women’s associations, bodies of
industrialists, farmers,.and public officials.

A last flare-up of the separatist movement occurred in the fall of 1923,
when the passive resistance against the Ruhr occupation broke down,
when money lost any value and the utmost despair swept the country,
when particularist plans spread in Bavaria under the Kahr government
and Hitler prepared his Munich Beer Hall Putsch. In these disastrous cir-
cumstances some important persons in the Rhineland were about to fose
hope, for example the mayor of Cologne, Conrad Adenauer, and the
banker, Louis Hagen, who negotiated with the High Commissioner of the
Rhineland on the creation of 2 new currency. If the worse came to the
worst they were willing to consider the temporary separation of the west-
ern parts of Germany. In the Bavarian Palatinate the Secial Democrat
and onetime Bavarian prime minister, Johannes Hoffmann, took a step
which he meant to be directed against Bavarian particularism but which
actually appeared as an action of anti-Bavarian separatism: he declared to
General de Metz of the French Rhineland administration that the Palati-
nate wished to be separated from Bavaria and to become a separate state
within the Reich. Hoffmann was disavowed, however, by the diet (Kreis-
tag) of the Palatinate and by his own party. The restoration of orderly
conditions in Bavaria and the liquidation of the Ruhr occupation put an
end to these various plans.

At that time the original separatists, too, made a last attempt, Their
moves were confined to the French and Belgian zones of occupation,
where they were favored by the occupation authorities. Under the leader-
ship of Dorten, Smeets, Matthes, Decker, and Heinz-Orbis, armed gangs
gathered, the population was terrorized, a Rhenish Republic was pro-
claimed in Aachen and Diiren, and a provisional Rhenish government
was formed. In the south the Palatinate was proclaimed an autonomous
republic, and many local putsches were instigated. The uproar met not
only with firm measures by the administrations but also with strong coun-
termoves by the Rhenish population. The Rhenish and Westphalian
provincial diets met on 8 and g November 1923 and, in a resolution
adopted by all members irrespective of party lines, demanded the sup-
pression of the terrorism being exercised by the separatisis. They emphati-
cally rejected any separation of the Rhineland from the Reich and Prussia.

After two months constitutional order was restored everywhere. The
Inter-Allied Rhineland High Commission set up a commiltee of investi-
gation, whose work contributed to the final liquidation of separatism.
With the development of normal political and economic conditions in
1925 the separatist movement faded away. The fact that the Rhine province
belonged to the Reich and Prussia remained uncontested by the Rhenish
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population. Even when the question of the division of Prussiz was taken
up later, for more general reasons, by the movements for constitutional
reform, the Rhineland exhibited no particular interest in the details. Its
spokesman in the official Reform Committee, Landeshauptmann Dr.
Horion, although in favor of the division of Prussia, cautioned against
giving the provinces too much independence within Germany in view of
modern economic, social, and administrative developments.®

Under the Treaty of Versailles, the Saar district, which included parts
of the Prussian Rhine province and of the Bavarian Palatinate, was sub-
jected for fifteen years to a provisional regime exercised by the League
of Nations. Thereafter a popular referendum was to decide on its future.
When the plebiscite was held in January 1935, 906 per cent voted for
return to Germany. Only 8.6 per cent expressed themselves in favor of 2
free state.? Apparently these did not wish to accept the Hitler regime, an
inevitable implication of return to Germany, but probably they would
have voted for Germany under other conditions and thus have made the
vote practically unanimous. Nazi terror may have influenced the plebis-
cite, although it was held under the administration of the League. But
this factor alone cannot explain the pro-German result.

UrpEr SiLEstA

Silesia became a part of Prussia at the end of the First Silesian War
(1740-42). Previously it had belonged to Bohemia and Austria for about
four centuries, and before that to Poland. Although the Polish period had
ended about the middle of the fourtecnth century, distinct gvidences of it
remained. In Upper Silesia, which constituted a governmental district
(Regierungsbezirk Oppeln), there were a number of counties east and
north of the Oder River, near the Russian-held Polish territory, where
the people spoke as their mother language a kind of Polish with German
interspersions. Religious scrvices in these areas and religious education
in the schoals were given in Polish by Catholic clergymen. About go per
cent of the Upper Silesian population were Catholics, no other part of
the Prussian monarchy showing so strong a Catholic majority.’®

After the middle of the mineteenth century, papers and magazines in
the Polish language appeared in Upper Silesia and tried to educate the
Polish-speaking population to cherish their mother tongue and Polish cul-
tural values. The trend assumed political traits in the 'seventies, as a con-
sequence of the Bismarckian Kulturkampf. The population, aroused
against the Prussian government and its policy, strongly contributed to the
success of the Catholic Center in gencral elections. This party defended the
economic and cultural aspirations of the Polish-speaking German citizens

8 He voted with the majority of the Reform Committee against the motions introduced
by the Bavarian prime minister, Dr. Held, who proposcd that the Prussian provinces
be given the same status as Bavaria, Sce Chapter x.

9 Votes for incorporation in France amounted to 0.4 per cent of the total, and another
0.4 per cent of the votes were invahd,

10 See Chapter v, on the relative strength of the Catholics.
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and bitterly attacked the administration, composed almost exclusively of
Protestants and persons from outside Upper Silesia, on the ground of its
hostility to the use of the Polish language. From the beginning of the
twentieth century the Center lost some of its mandates to candidates of
the Polish party, who had considerable success especially in the indus-
trialized parts of Upper Silesia, Four out of the eighteen members of the
Polish party in the last monarchical Reichstag (1912) were elected in
Upper Silesia.

After the military defeat and the ammistice of November 1918, Upper
Silesia’s fate was uncertain. Originally its incorporation into Poland was
intended. One of the few concessions made to the Germans in the peace
negotiations was the provision incorporated in the final draft of the Treaty
of Versailles, Article 88 and Annex G, according to which a plebiscite
was to be held in Upper Silesia, with the exception of four counties in
which the population was considered indubitably German. The district
of the plebiscite was to be temporarily occupied by troops of the Allied
powers,

A separatist movement, confused and of short duration, swept the whole
of Silesia soon after the 1918 armistice. It originated in the dissatisfaction
with the policy of the former Prussian government, in the fear of attacks
from Poles and Czechs, and in the aversion especially of the Catholic
parts of the population to the supposedly anti-religious views of the revo-
lutionary People’s Commissars in Berlin. Some separatists proposed the
creation of an independent Polish state, of which Upper Silesia should
form a part; others, the creation of a state of Silesia within the boundaries
of the Reich put independent of Prussia. The tension was eased after a
mecting in Breslau, on 30 December 1gr8, between leading representatives
of the new Reich and Prussian governments and all Silesian political
leaders. Assurances were given that all decisions regarding Silesia would
be taken in close contact with Silesian political leaders, and that the
interests of the Catholic Church would be safeguarded. A few days later
the People’s Commissars in the Prussian government who were members
of the Independent Socialist party tendered their resignations, following
the example of their colleagues in the Reich government. Among them
was the commissar in charge of education, who had been particularly
unpopular among religious groups because of his radical views, By this
change, and by the subsequent formation—after the elections to the con-
stituent assemblies in January 1919—of coalition governments that included
the Catholic Center both in the Reich and in Prussia, the tension was
further decreased.

Nevertheless, German legislators felt the need for structural changes in
the status of Silesia. An act of the Prussian National Assembly, effective
November 1919, divided the old province by creating out of the former
district of Oppeln a new province to be known as Upper Silesia, The
inhabitants of the new province were thus given direct influence upon
their provincial home-rule administration, and indirect influence upon
the provincial state administration, because the appointment of the Ober-
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prisident and Regierungsprisident required approval by the standing
committee of the elected provincial assembly.X* The new province partici-
pated in centra] legislation through its representatives in the Prussian State
Council (Staatsrat)—a second chamber created by the democratic Prussian
Constitution of 1920~-and in the Federal Council.

An amendment of 27 November 1920 to the Weimar Constitution
authorized the Upper Silesian population to decide by plebiscite, within
two months after the return of the occupied province to German adminis-
tration, whether the province should remain Prussian or become a new
state within the Reich. The normal prerequisites for the creation of new
states, as formulated in Article 18 of the Weimar Constitution,'* were
dropped for this specific case; the plebiscite was to be held with the mini-
mum of formalities,

In so far as this policy was designed to influence the plebiscite held on
20 March 1921 in conformity with Article 88 of the Treaty of Versailles,
its aim was not fully attained. In that plebiscite about 6o per cent of the
votes (700,318) were cast for Germany, and about 40 per cent (479,474)
for Poland. The Council of the League of Nations decided to divide Upper
Silesia between Germany and Poland. Thus ¢,703 square kilometers, with
1,299,072 inhabitants, remained German. The separation was effected on
15 June 1922,

After the partition the separatist movement in the German part of
Upper Silesia was reduced to unimportance. In the plebiscite on the future
status of Upper Silesia within Germany, held on 3 September 1922, 720,593
persons were entitled to vote (all men and women 20 years of age or
older), and 568,149 exercised that right. Of these, 517,760 (gt per cent)
voted for the status guo, and 50,389 (9 per cent) for separation from
Prussia. The g per cent who voted for separation were, in whole or in
part, persons with pro-Polish inclinations; they were spread over about
ten counties. Obviously the great majority of the Upper Silesian popula-
tion were not interested in further changes of the status of the province.

11 See Chapter xu. Upper Silesia formed only one povernmental district, coextensive

with the province; the two presidential offices were held by the same incumbent.
12 8¢e Chapter 11 and Appendix C,
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COMPOSITION AND AUTHORITY OF THE REFORM
COMMITTEE—THE POSITION OF PRUSSIA

Tue Reform Committee (Verfassungsausschuss der Linderkonferenz),
which drafted and adopted the official reform plan of 1930, consisted of
twenty members: ten were appointed by the Reich cabinet and the other
ten (one each) by the cabinets of ten of the states. Of those appointed
by the Reich, four were members of the cabinet, representing the appro-
priate departments and various parties, Two were outstanding professors
of political science: Dr. Triepel of Berlin University, and Dr. Anschiitz
of Heidelberg, the commentator of the Weimar Constitution. Others were
Heinrich Briining, at that time rapporteur for financial matters in the
Center party, two years later Reich chancellor; Dr. Busch, ex-civil servant;
and Eduard Hamm, Bavarian democrat and ex-minister of bath Bavaria
and the Reich.

Erich Koch-Weser, an ex-officio member from June 1928 to April 1929,
retained his seat in the Committee when he ceased to be federal minister
of justice. Carl Severing, Social Democrat and federal minister of the
interior, 1928-30, was during this period chairman of the subcommittces
without a vote. When replaced by Joseph Wirth (March rg30), Severing
was appointed an expert member in the place of Dr. Briining, who as-
sumed the chairmanship in the full committee. In the final meeting Dr.
Horion, representative of the Rhine province, originally called in as an
adviser by the Committee, replaced Severing, who could not attend.

The ten states appointed their respective prime ministers, with the
exception of Prussia, whose cabinet assigned to this task one of its dele-
gates to the Federal Council, a member of the civil service who formerly
had headed the constitutional division of the federal ministry of the inte-
rior (the present writer). Doubts about whether the Prussian member’s
proposals for the efimination of Prussia as a single state would have been
backed by the Prussian prime minister Otto Braun have been removed
by the fact that in January 1933 Braun submitted to Chancellor von
Schleicher the draft of a constitutional amendment, in line with these pro-
posals, for a constitutional solution of the conflict between the Reich and
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Prussia,' and by the testimony Braun has given in his memoirs., There he
wrote: 2

I delegated Ministerial Director Brecht to represent Prussia on the Committee
with the understanding that his proposals would not bind either myself ar the
Prussian government. OF course, Brecht acted in tacit agreement with me. The
Committee did a very valuable job despite the contradictory tendencies there
expressed. The logic of the actual facts and, in view of the economic distress,
the compelling need to establish a more rational public administration won
through. 1 therefore considered it timely in the summer of 193 to abandon, my
reserved attitude also in public . , . In agreement with me Dr. Brecht, together
with a particularly competent colleague among the members of the States” Can-
ference,® had worked out a draft bill for first measures toward federal reform.
This draft was in accord with my directives mentioned above. Following my
instructions [In meinem Auftrage] Brecht had established contacts with the
appropriate persons in the federal government in order to induce them to take
the inidative in the direction I desired.

Technically, the authority of the Prussian member did not differ from
that of the other members of the Committee. All spoke as experts only,
and pot as officially empowered delegates of their governments. None
committed the government of his state in the technical sense,

Many members were replaced during the course of the deliberations
because of a change in the respective cabinets. The federal cabinet that
had taken the initiative late in 1927 consisted of Catholic Centrists, Ger-
man Nationals, National Liberals (German People’s Party) and a member
of the Bavarian People’s Party. Changes began in June 1928, when the
German Nationals left the cabinet and the first chairman, the Centrist
Dr. Marx, was followed by the Social Democrat Hermann Miiller, who
in turn was succeeded after two years by the Centrist Heinrich Briining.
Saxony was represented at first by Dr, Heldt, next by Dr. Biinger (who
some years later was president of the Supreme Court’s senate that con-
ducted the trial in connection with the Reichstag fire), and in the final
stage by Mr. Schieck. They were National Liberals. Wiirttemberg's first
delegate, Dr. Bazille, a German National, was followed by Dr. Bolz, a
Centrist, Baden's representative was first the Social Democrat Remmele,
then the Centrist Dr. Schmitt. Hessen was first represented by Dr. Ulrich
and later by Dr. Adelung, both Social Democrats. Thuringia first sent
a National Liberal, next a Liberal and later a member of a farmer party;
Mecklenburg, first a Social Democrat and later a German National,

At the final meeting, only the representative of the Bavarian People’s
Party in the Reich cabinet, the delegates of Prussia and Bavaria, and the
original expert members had been in the Committee since the beginning;
Briining had kept a seat, though in a different capacity. All other mem-
bers, federal and state, had been replaced, and several of them more than
once.

18¢e Chapter xiv and Appendix H.

2 Otto Braun, Von Weimar zx Huler (New York, Europa Verlag, 1940), pp. 359, 360,
3 Manisterial Director Poctzsch-Heffter of Saxony.
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Despite these changes, continuity in the negotiations was perfectly main-
tained. This fact testifies to the soundness of the course pursued, which
took into account not only the best expert advice available, but also
general political possibilities and particular currents in the various sections
of the country. Discussions in the respective cabinets at home often pre-
ceded the Committee meetings.
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THE RECOMMENDATIONS OF THE REFORM
COMMITTEE: OFFICIAL TEXT

(21 June 1930)

PART I!

ORGANIZATION OF THE STATES—
THEIR INFLUENCE ON THE FEDERAL GOVERNMENT

Nose: The following recommendations (numbered 1 to 1v) refer only to
the Prussian provinces and to Bavacia, Saxony, Wiicttemberg, and Baden.
Their effect on the other [the medium and small] states is discussed in
Part iz below.

1. OreANIZATION OF THE STATES

1. The Prussian provinces are to become states (Lander), subject to
territorial changes and to the following principles:

{a) Their constitution will be estabhished for all of them in com-
mon by central legislation; see w.

(b) They shall have power to legislate only in so far as such power
is especially transferred to them; see wv.

(¢) In their territory a general national administration, similar to
the present Prussian state administration, will aperate side by
side with their state (up to now provincial) authorities and
with special national agencies (for example, the postal service
and the railroads).

Unless it is obvious that federal regulation offers essential advan-
tages for the country as a whole, all matters should be Jeft to autono-
mous regulation by the states.

1Part 1 was designated Purt 11 1n the onginal. The reverscd order, as here chosen,
is more logical and caster to understand All refurences hereafter are to this order,

2 (Officwal Footnote) This part is based on Jont Report No. tir preparcd by the rap-
portenrs, Minsterial Director Dr. Brecht {Prussia); Mimstenial Dircctor Dr. Poctasch-
Heffter (Saxony); State Prewdent De. Bolz (Wurttemberg); and President of the Senate
Dr. Petersen (Hamburg). The second subcommittce passed on this part on 19 November
1929 and 20 June 1930 {and the full committee on 21 fune 1930].
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. The constitutional principles regarding elections to popular state as-

semblies (Article 17, Sect. 1, sentence 2, of the National [Weimar]
Constitution) apply to all the states,

. The following clauses arc added to Article 17, Sect. 1, sentence 3 of

the [Weimar] Constitution:

A state constitution may provide that the state cabinet is to be
appointed for a definite period, not to exceed the term of the state
assembly. The cabinet must resign if the assembly by a two-thirds
majority withdraws its confidence, provided that two-thirds of the
legal number of representatives are present when the vote is taken,

In the states formed out of the Prussian provinces the state cabi-
nets may be appointed beyond the duration of the assembly if their
constitution provides for a disciplinary procedure against members
of their cabinets.

. The common constitution of the states formed out of the Prussian

provinces shall be generally shaped in line with the present provin-
cial constitutions, providing for a chief executive (Landeshaupimann),
an assembly (Landiag), and a standing committee of the latter
(Landesausschuss). The chief executive is to be elected by the state
assembly for a definite period, which should be of considerable length.
He will be subject to disciplinary procedure, as provided under No. 3.

. It is not necessary that the organization of all state governments be

standardized by nationwide rules compelling each of the large states
to use exactly the same designations and modes of appointment for,
and the same number of, governmental authorities as any other, or as
the states formed out of the Prussian provinces.

. In all states there should be counties (Kreise) which combine several

communities in units of public law below the state level (Untere
Kommunalverbinde).

II. RecioNaL ORGANIZATION OF FEDERAL ADMINISTRATION
WITHIN THE STATES

. The following principles shall be applied in organizing federal activi-

ties within the states, if such activities are carried on directly by
federal agencies [that is, are not delegated to the state governments,
see ur below]:

(a) The various civilian agencies of the federal government within
each state ace to be fused at the top. The top federal official
need not be given authority to interfere with all the functions
of all federal agencies. He should, however, have far-reaching
authority to supervise and direct all of them in matters of
administrative simplification,

(b) His jurisdictional area should, if feasible, be made co-extensive
with the state area. As long as small-size states continue to
exist, several of them may be combined within one federal
region, Supervision by the top federal official shall extend over
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all civilian federal agencies in so {ar as their jurisdictional area
lies in his region. It should be attempted to adjust jurisdic-
tional areas in such a way that they do not overlap.

() The postal service may be exempted from subordination under
the top federal official to the extent that such exemption proves
necessary.

2. Closest possible contact should be established between the top federat
official and the state government. With this aim in view provision
should be made that:

(a) The federal government can entrust the office of top federal
official to a member of the state government. This shall not
be made compulsory, however, until warranted by further
experience. It may be done only with the consent of the state
government, and may be renounced by either party.

(b) If such union of offices in one person cannot be established,
consultation between the top federal agent and the state gov-
ernment should take place through conferences held at stated
intervals on all matters of common concern.

111, OroaNizaTioN oF DELEGATED ADMINISTRATION BETWEEN
THE FEDERAL GOVERNMENT AND THE STATES

Whenever the federal government is entitled to execute functions through
its own agencies it may, instead, delegate execution to the state govern-
ments in accordance with the following principles:

(1) In matters of delegated administration the federal government can
give directions to the state government, and may do so on grounds
ot legality as well as expediency.

(2) Directions shall, as a rule, be general in character. They may deal
with an individual case if this is considered neressary because of
its peculiarity. Yet they must never rclate to the individual selection
of personnel {or the cxecution of delegated functions.

(3) Directions must he addressed only to the highest state authorities
and not, unless with their consent, to subordinates. Exceptions may
be indicated when the administration of federal property or the
construction of federal buildings is delegated to state agencies.

(4) The highest state authorities are responsible to the federal govern-
ment for the due execution of the latter’s directians. On request,
the Supreme Court for Constitutional Conflicts (Stastsgerichishof)
shall decide whether legitimate directions have been violated, if a
judicial decision should be necessary and no disciplinary proceedings
have been provided by the state constitution,

(5) In all matters of delegated administration the federal government
has the right to obtain full information, to inspect matters on the
spot, and to examine public records. Tts request for information or
inspection of records must be directed to the state government and;
not, unless with the latter's consent, to its subordinates. The mi
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government must be informed of local inspections early enough
that it can participate in the proceedings.

(6) State employees do not become federal employees merely on the
ground that they execute delegated functions.

(7) State governments will negotiate agreements with the federal gov-
ernment on the delegation of technical functions such as building
construction, reforestation, or administration of public property,
whenever with a view to simplification or expediency it appears
desirable that any such function be carried through by one govern-
ment for the other as a matter of delegated administration, They
will place agencies and facilities at each other’s disposal for the
delegation of such activities,

(8) None of the rights that remain with the governments of the old
states in accordance with the [Weimar] Constitution shall be af-
fected by the institution of delegated administration.

IV. Oreanization oF THE CENTRAL GOVERNMENT—
CenTraL LEGIsLATION

A. The Central Government

1. There will be no separate Prussian central government.

2. The Prussian ministries will be combined with the federal ministries
except in so far as their functions cease to exist by being transferred
to the states formed out of the Prussian provinces,

B. The Process of Central Legislation for the States Formed Out of the
Prusstan Provinces

1. The Prussian state assembly will be united with the Reichstag. Legis-
lation common to the states formed out of the Prussian provinces
will be enacted in the same way as federal legislation (Section 5 of
the National Constitution).

It should be considered, however, whether only those members of
the Reichstag and of the Federal Council that are delegated by the
states formed out of the Prussian provinces are to participate in such
legislation, instead of all the members of the Reichstag and the Fed-
eral Council,

For the period of transition, the following procedure may be estab-
lished:

Laws common to the states formed out of the Prussian provinces
will be enacted by a Common Assembly elected from these states.
Such laws need the consent of the federal cabinet. If no agreement
can be achieved, the Reichstag, by a two-thirds majority of votes
cast when at least two-thirds of the members are present, can enact
legislation for these states upon the request of either the federal
cabinet or the Common State Assembly.
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All elections to the individual state assemblies shall simultane-
ously serve the purpose of electing representatives to the Common
State Assembly. The lists of candidates for the individual state
assembly shall be valid also for the election to the Common As-
sembly. A certain number of votes entitles a candidate to a seat
also in the Common Assembly. The National Election Act and
the National Election Regulations apply to all these elections.

The Common State Assembly has no control over the appoint-
ment or dismissal of the federal cabinet.

In so far as the process of common legislation for the states formed
out of the Prussian provinces differs from that of legislation for the
entire Reich (sec above), the special process is to be applied when-
ever:
(a) the constitution and the organization of the states formed out
of the Prussian provinces are concerned;
(b) legislation restricted to these states deals with matters regard-
ing which the other states have the power to legislate inde-
pendently.

C. The Federal Council (Reichsrat)

1.
2.

W

The Federal Council is to be maintained.

Each state should obtain a number of votes in accordance with Article
61, Sect. 1, of the National {Weimar] Constitution [that is, accord-
ing to population].

. The principle that the votes of each state are cast uniformly in ac.

cordance with the directions given by the individual state government
(cabinet) is to be maintained.

It should be established in the constitution of the states formed out
of the Prussian provinces that their votes will be directed by the
chief executive {Landeshauptmann) of the state, with the consent of
the standing committee of its assembly (Lamdesausschuss). In this
the chief executive and the members of the committee shall be respon-
sible to nobody, but solely to their conscience. In case of differences
of opinion among them the majority shall decide. Further details
shall be regulated by the constitution of these states.
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PART I

DISTRIBUTION OF POWERS BETWEEN THE REICH
AND THE STATES?

I. ADMINISTRATION

The division of admunistrative powers should, 1n bald outline (sn grossen
Zugen), be as follows:

A. Federal Admimsnation Executed by Federal Agencies

1. Foreign affauss,

2, Army and Navy.

3. Postal Service.

4. Railroads, 1n line with Articles 89 f. of the National [Wesmar]

Consttution, due reservations beng made for international agree-

ments,

Currency.

. Financial admunsstration according to federal legislation, especally
according to the Financial Equalization Act, which should be revised
(see Report No. 11);* concerning the collection of internal revenue,
see B.

7. The administration of federal property (including property owned by

the Prussian state as it exsts to date), except 1n so far as such

adminsstration will be transferred to the states; see No. 6 of the

Introductory Remarks of the Jount Report ®

The construction and maintenance of federal buildings, unless the

federal government transfers these functions to the states as ‘dele-

gated adminsstration.’

9 The promotion of Germany’s general economy; the general regulation
and promotion of foreign trade, and the social control (gemernuri-
schaftliche Aufsicht) of private business (cartels, codl, potash, insur-
ance, etc.) 1n accordance with federal legislation,

10. Any central governmental nstitution, necessary 1n the general imter-
est, within the fields of labor and social weltare (eg Nauonal In-

o

oo

3 (Official T'ootnote) This part 1s based on Joint Report No 1 made by the following
tapporterts Ex Minister Koch Weser (delewated by the federal govcrnment), Minsstersal
Durector Dr Brecht (Prassia), Mimister of the Intenior Dr Remmicle (Baden), and the
chief exccutne of the Rhunc province (Landeshanpimann) Dr Honon The second
subw]mmmu passed on this part en 6 July 1929 [and the full committee on 21 June
1930

4No joint report on this subject appeared A feport produccd b) Professor H
Nawiasky (Grundsatahiche Betrachtungen uber die fi elzung awi-
schen dem Rewch und den Landern) did not reach the stage of discussion

5No 6 of the Introductory Rematks sud that the property owned by the Prussian
state should be admumistered 1n the nterest of all the states formed out of Prusaa, which
parts of such property might be transferred to andividual states could only gracually
be clanfied
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surance Office, Nationa] War Veterans' Court, national headquarters
of the public employment service); and also the arbitration of labor
disputes; see D.

In addition, the following matters shall be handled by direct federal
adminisiration in all states except Ravaria, Saxony, Wiirttemberg, and
Baden:

11. The administration of justice, which should, however, be thoroughly

deconcentrated.

12. The police administration—including the uniformed police, the
criminal police, and the supervision of aliens—in so {ar as the respec-
tive functions are not transterred 1o the states or to local self-govern-
ment; also air traffic police. Concerning administrative police, see B.

13. The supervision of communiues and of professional organizations,
in so far as supertision is not transferred to the states.

14. The superiision of industry and commerce, in so far as it is not
transferred to the states as ‘delegated administration.’

15. Religions affairs; scientific institutions previously operated by the Prus-
sian government: and educational mauers, including governmental
supervition of schools—in sa far as these matters are not transferred
to the states or to local sclf-government. Concerning the care of
monuments, see C.

16. The administration of waterways, in so {ar as not transferred to the
states.

Bavaria, Saxeny, Wirttemberg, and Baden retain the administration
of the matters covered in Nos. 11-15, in line with the existing |Weimar]
Constitution. It is desirable that special agreements be reached to secure
uniformity in the exerase of the police power in criminal matters, in
matters of aliens, and in matters of aviation. The administration of na-
tional waterways will remain ‘delegated administration’ in these four
states, subject to special regulations for the Elbe and Rhine rivers.

These special rights of the above-named four states are to be established
in the National Constitution. Revision of the Finance Equalization Act
should sce to it that the four states obtain the amounts which the federal
government saves as a result of the fact that jts administration in the
matters in question does not extend to these states.

As 1o the other non-Prussian states, sce Part m (below).

B. Federal Adminisiration Exccuted by Stare Agemcies as 'Delegated
Administration’

1. With respect to every administrative branch which, according to A,
can be transferred to the states or communities, it must constantly
be considered whether its administration cannot be transferred to
them at least as ‘delcgated administration,’ if transfer to autonomous
administration is not possible. This important use of delegated ad-
ministration must chiefly be left 10 federal executive decision.

2. Delegated administration may be suitable for the following fuactions
in particular:
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(a) in Bavaria, Saxony, Wirttemberg, and Baden: for the federal
waterways admunistration;

(b) in all states that have the necessary facilities: for the admunis-
tration of federal property and of federal building construction
and maintenance;

(c) furthermore, 1n the newly formed states: for ‘administrative
police’ 1n so far as the police power 1s to support services
operated by these states; ® and, during a transitional period, for
any matters that ought finally to be handed over to autonomous
admunstration by the states (see C, below).

3. The use of delegated admimstration should also be considered as 2
means of umfyng the bursars' offices, where due payments can be
made to, or received from, federal, state, and municipal treasunes
(Veresnhestlichung des Kassenwesens), See also sections 22 and 23 of
the Nanonal Tax Code (Rerchsabgabenordnung);

4. Sec below, D, regarding the use of the idea of delegated admunustra-
tion for certamn functions of national labor administranon, of social
insurance, and of war veterans’ admimstration. See No. 5 of the
Introductory Remarks, concering the transfer of the umiformed
police to the communities through delegated admimustration.?

C. Autonomous State Admmsnanon (including admimstiation by local
self-government according to federal o1 state law)

1. Social welfare, including public relief, especially the execution of the
federal Mandatory Relief Decree (Fursorgepflichtverordnung).

2. Public health (in combination with the work of the regional agencies
of Old Age and Disability Insurance 1n the same field; see D).

3. Juvemle welfare admimstration.

4. Public housing (in co-operation with the regional agencies of Old
Age and Disability Insurance; see D).

5. State finance, but the adminstration of state taxes may be entrusted
to the federal finance admunistration, as to date.

6. Agncultural admimstration, including settlement of farmers, land
reclamation, redistribution of undersize and disconnected lots (Landes-
kultwiamter), 1n so far as the admimstration 15 not left to professional
orgamzations. This 15 not to nterfere with the promotion of the
general economy, which 15 a federal actvity according to 1, A, 9.

7 Inter-municipal zoning, 1¢ the distribution of housing, park, and
traffic areas.

8 (Official Footnote) Bavana, Saxony, Wurttemberg, and Baden are to retain auton-
omous police powers 1n all matters (sce above under A) Transfer to autonomous ad-
munstraton 1s preferable to transfer as delegated admumstration also with respect to
the states formed out of Prussian provinces, unless police matters 1o the narrower sense
of modern law concepts are 1nyolved

"No 5 of the Introductory Remarks said that whenever the government which has
the right to supervise mumcipalities delegates the umiformed police or other matters to
municipahities under its supervision, 1t 15 free to determine the condwions and to gve
orders, even 1n the individual case See Chapter xim, above
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8. Traffic and roads, subject to {ederal regulation of railroad, air, and

highway traffic.
9. Care of monuments and preservation of characteristic local features
(Heimatschurz).

ro. Al! functions that are not lawfully claimed by the federal administra-
tion—unless the federal government has exclusive jurisdiction—espe-
cially in the fields of economics, traffic (Verkehr), culture, and edu-
cation; furthermore, in the case of the ‘old’ states, all other fields of
public administration, in so far as no special arrangement is made in
these recommendations.

The right of Bavaria, Saxony, Wiirttemberg, and Baden to have the
administrative branches mentioned under 1-g and in the latter part of 10
(including agricultural administration) left to their autonomous state ad-
ministration, in line with the present [Weimar] Constitution, is to be
established in the Constitution.

Constitutional amendments designed to curtail the rights reserved to the
‘old’ states according to A and C are to be regarded as rejected in the
Federal Council if the number of votes cast against the amendment is
equal to the total number of votes to which these states are entitled.

In the case of the states formed out of the Prussian provinces it is
permissible for those functions which up to the present have been per-
formed by the Prussian state administration, to be transferred to the
newly formed states at first only as “delegated administration,’ until more
experience has been gained.$

D. Combination of Special Social Agencies of the Federal Government
with General Administrative Agencies of the States

1, Federal administration in the fields of labor, social insurance and
care of war veterans should be connected more closely than hereto-
fore at the regional level with state administration, and at the local
level with either state or local administration, in so far as this will
not impede the fulfilment of the respective functions. This rear-
rangement is not meant to interfere with the autonomous bodies
representing the contributors to social insurance funds, or with their
rights to make certain decisions. These decisions, however, must be
cxecuted by administrative agencies of the states and communities,
or by offices connected with them,

2. How this rearrangement can best be carried through must be deter-
mined separately for each of the administrative branches concerned.
If necessary use can be made of the concept of ‘delegated administra-
tion,’ or of the principle that one individual can hold several offices.
The goal which must be achieved, however, is that at the regional
and local levels the same specialists handle the overlapping executive
functions of federal, state, and local services in matters of social
welfare,

8See Part mr below for the medium and small states.
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3. The present differences in boundaries of state districts and of regional
districts under the national labor administration will be eliminated in
most cases by the impending revision of the latter. By no means
may boundary problems be allowed to stalemate the execution of the
foregoing recommendations. The advantages that flow from the
union of separate administrative offices are much greater than the
disadvantages involved in the change of administrative districts of
special agencies. By way of a makeshift, it may be considered whether
the appropriate agency in one of the national regionseray be author-
ized to decide certain general questions also for adjacent districts of
another region.

1I. LecisLaTioN

A. The newly formed states enjoy separate legislative powers only if such
powers are especially transferred to them. Legislative powers which
according to the National Constitution are entrusted exclusively to the
federal government cannot be so transferred.

B. The states of Bavaria, Saxony, Wiirttemberg, and Baden retain the
powers of legislation that they now have under the National Constitu-
tion. The following changes, however, are proposed:

1. To be added to the matters concerning which, under Article 7 of
the National Constitution, the federal government has concurrent
legislative powers: the institution, organization, and procedure of
administrative courts. This addition s to eliminate controversics
as to the meaning of Article 7, No. 3, of the Constitution.

2. To be added to the matters concerning which, under Article 10
of the National Constitution, the federal government has the right
to establish principles:

(2) the general administrative law in the states;

(b) the administrative structure of the states and the consti-
tution of the communities in so far as common principles
are necessary for the execution of federal functions;

(c) public examinations and the recognition of examinations.

PART III

SPECIAL REMARKS CONCERNING THE MEDIUM
AND SMALL STATES®

I. In considering the effect of these recommendations upon the other
[the medium and small} states, the question arises whether, in addition

9The remarks printed under No. 1 are contained in a section called ‘Concluding
Remarks' following the resolutions recorded above in Part 1. The remarks under No. u
originally constituted a paragraph {No. 2, ¢} in the Introductory Remarks to the Joint
Report on the Distribution of Powers, They were expressly referred to, however, in the
last paragraph of the resalutions recorded above in Part 1 under 1, and were reprinted
as a foomnote to that paragraph in the official publication.
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to the two suggested main forms of organization of states, intermediary
forms should be recommended. The authors of the Joint Report on
Organization have dispensed with further discussion on this subject
for the time being, because it is too closely tied up with that of the
distribution of powers. They agree, however, that it should remain
possible to grant an intermediate form of organization to a sufficiently
large state for which neither the form of organization recommended
for the states formed out of the Prussian provinces nor that proposed
for the four major states is suitable. Such an intermediate form of
organization can likewise be considered when new states come into
being by merger. In all these cases special recommendations will have
to be made in order to fit the state into the frame of the total organi-
zation, But whenever the powers of the state in question are defined
in the same way as the powers of the states formed out of the Prussian
provinces, its form of organization should also be the same, if possible,
The Hanseatic Cities [Hamburg, Bremen, and Liibeck] may be
allowed to retain for their city administration their traditional organiza-
tion (Senate, Burghers’ Council), and a certain self-determination over
that organization, and they may also be privileged as cities to keep
their present votes in the Federal Council. This can be done irrespective
of whether after tertitorial reorganization and redistribution of powers
they remain states.
We do not submit any special recommendations with respect to the
medium and small states regarding the distribution of powers. A fusion
with adjacent districts will be necessary in the cases of all of these
states, in order to create workable regional agencies with economically
effective jurisdictional spheres for the various branches of administra-
tion. Particular necessities and natural functions of individual states can
receive due recognition in the distribution of powers as well as in the
legislation on financial equalization. Whenever a small state is incor-
porated in a state consisting predominantly of Prussian territories, the
distribution of powers should not deviate from that designed for the
latter, If, however, the new state consists predominantly of non-Prus-
sian areas, as may happen for example after the territorial reorganiza-
tion of Thuringia and Hessen, then it will be possible to deviate from
the distribution of powers in the Prussian area, provided there are
substantial reasons for it. In the case of the Hanseatic Cities [Hamburg,
Bremen, and Liibeck] the municipal government may obtain increased
powers regarding certain functions without affecting the state organiza-
tion. Details can be clarified only in direct negotiations between the
governments concerned. Our general recommendations for the distribu-
tion of powers in the various administrative branches leave enough
leeway for any special arrangements, since they allow for entrusting
administrative functions, in part or in toto, to the states and communi-
ties. Special conditions can also be met by having a single official serve
as head of the respective state and as the highest regional official of
the federal administration. (See Part 1 above, under No. m, 2.)
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DRAFT REFORM BILL OF JANUARY 1933

Tue following draft bill was handed to Reich Chancellor Kurt von
Schleicher on behalf of Prussian Prime Minsster Otto Braun after prelim-
inary, though not yet completed, deltberation 1n the Prussian cabinet, 1n
January 1933 (Chapter xrv) The Prussian cabinet declared that 1t ‘would
not agree to any arrangement that would make the Prussian citizen 2
ctizen second class’ In view of the emergency situation, the draft bill
limited wself to pronouncing the elimination of Prussia as a single unit
and to authorizing the federal government to determine, by means of
simple legislation, the boundaries, organization and mghts of the new
territortal umts to be created within the area of Prussia and within that
of the smaller states The bill did not affect the geographical boundarzes,
organization and rights of Bavaria, Saxony, Wurttemberg, and Baden,
except as expressed m Article w In Article 1 it laid down the principle
of decentralization tn general terms, referning for all details to the resolu-
tions of the Constitutional Reform Commuttee, as discussed in Chapter
1x and Appendix G.

FeperaL Rerorm BrrL

(To be adopted as an Amendment to the Weimar Constitution)

Aticle I National Admimstiation

In Prussta and 1n all states with a populanon of fewer than two million,!
the following branches of administration pass from state administration to
national admunistration, except 1n so far as a new decentralization 1s put
1n force under Article 11, namely, (a) Police, (b) Justice, (c) Supervision
of communtties, (d) Supervision of industry and commerce, (e) Church
affairs and the affares of elementary and secondary schools, including the
supervision of such schools ®

Atrle 11 National Legislation

(1) The federal government alone has the power to legislate withun the
territories named 1n Article 1, except for the extent to which, by legislative

1 That 15, all statcs with the exception of Bavara, Sazeny, Wurttemberg, and Baden
2In an official footnote the Prussian cabinet reserved its final opimion on the 1nclu
sion of (e), which had been proposed by the Reform Committe Sce above, Appendix
G, Part i, 1 A, No 15
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act, it expressly entrusts legislative powers to existing or newly established
territorial units, in line with the principle of decentralization established
in Article .

(2) Regarding these territories the federal government determines by
legislation:

1. The Constitution of the existing and newly formed territorial units, all of
which shall obtzin the same designation [Lénder or the like].

2. Their borders. These are to be drawn in such a way that they establish
suitable units for both the regional agencies of the national administration and
the highest administrative agencies of the respective units. No enclaves shall be
allowed to exist.

3. Federal supervision over the governments of the territorial units and of
their subdivisions.?

4. The power to cxecute the laws.

Article 111, Decentralization

Unless it is obvious that federal regulation offers essential advantages
for the country as a whole, legislative and administrative powers in all
matters are to be entrusted to the existing or newly established territorial
units, or to their subdivisions, to be exercised either independently or as
delegated powers.*

Article IV, Special Principles Applicable to the Larger States

With regard to non-Prussian states having more than two million in-
habitants,® the federal government receives the power:

1. to legislate on the institution, arganization, and pracedure of administrative
courts;

2. to establish fundamental principles (Article 10 of the [Weimar] Constitu-
tion) regarding:

(a) the general administrative law;

(b) the administrative organization (Verwaltungsaufbar) of the states,
and the constitutions of communities and combinations of communi-
ties, in so far as uniform principles are necessary for the execution
of federal laws;

(c) public examinations and recognition of examinations.

Article V. Stable State Administrations

The state cabinets and the cabinets of the new territorial units must
be appointed for a definite period, namely, for the duration of the state

3 That is, the extent of federal supervision and the methods through which it could
be exercised. o .

4 (Official Footnotc) This principle is to apply also to the administrative functions
mentioned in Article 1. For its application, the Constitutional Reform Committee of the
States' Confercnce has given detailed directives, (End of original footnote.) See above,
Chapter 1x and Appendix G, on these directnes. and Chapter xi1 on the difference
between and delegated administration,

& Bavaria, Saxony, Wdrttemberg, and Baden.
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legislature, unless their terms are fixed otherwise The cabinet has to
resign, however, if the state legislature withdraws 1ts confidence by a
two thirds majonity vote, provided that at least twothirds of the legal
members are present.

Article VI The Federal Counal

The representation [aumber of votes] of the several states and new
territortal unuts 1n the Federal Council 1n matters of national legislation
and admmistration 15 to be newly determined by national legislation

Ariscle VII Directsves for the Perviod of Tiansition

Until further legislation 1s passed, Arucles 1v are to be carned through

as follows
SECTION I

The present state and provincial constitutions remain 10 force 1n the
states with fewer than two mullion inhabitants and in the Prussian prov
inces, untd the reorgamization under Arucle m, Paragraph 2, takes place
The designation of State Minuster (Landesminster) 1s replaced, however,
by that of State Director (Landesdnektor) in these units

SECTION 2

Those Prussian votes 1n the Federal Council that heretofore have been
cast by the Prussian State Cabinet shall be cast by a State Directorate, ap
pointed by the Prussian legislature according to the principles governing
the formation of the Prussian State Cabinet, until such tume as the votes 1n
the Federal Council have been newly distubuted among the exising and
newly formed umts by national legislation according to Article vi

SECTION 3

Untll new principles of decentralization are established n line with
Article m, the entire admmstration now executed by the Prussian State
Government, including those admimstrative branches that are not men
tioned 1 Atticle 1, shall pass to the federal administration

Arsscle VIII Personnel
No official can refuse to accept hus transfer to another admimstrative
umt ® i execution of this Amendment This also applies to judges
Article IX

(1) This Amendment becomes effective as of

(2) The federal cabinet 15 directed to send without delay a bill to the
legislative bodies, designed to change the wording of the |Weimar] Con
stitution 1n accordance with this Amendment

8 For example, from a Prussian munustry to a federal mistry or to 2 munstry of a
new state government
(18]
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(3) Until final regulation by national legislation, the federal govern-
ment will issue the necessary executive directives by decree.

(4) The federal government will administer the property of the Prussian
state for the common benefit of all Prussian territories, subject to super-
vision by the State Directorate (Article vir, Sect. 2), until other regula-
tions are issued (Article 1), Whenever laws or regulations in execution
of this Amendment deal with public property or financial questions, the
Supreme Court of the German Reich for Constitutional Conflicts {Staats-
gerichtshof fiir das Deutsche Reick) can be asked by any of the territorial
units concerned to decide whether the financial interests of the unit have
been given due consideration. As far as Prussian state property (Paragraph
4) is concerned, the State Directorate has the right to make requests for
court review during the transition period,

Orriciar. Remarks v Support oF THE Drasr Brin

It is politically sound to start from the results of the States’ Conference
of 1928-30. The Amendment must limit itself to those principles that were
adopted by a large majority at that conference. The solution of special
problems, for which such a broad basis does not yet exist, must be left to
{urther legislation. '

The bill has been drafted with this general idea in mind. Articles v
correspond essentially, and to a large extent even literally, ta those decisions
of the Constitutional Committee of the States’ Conference that have been
made by large majorities, which included the prime ministers of Wiirttem-
berg and Baden. The final decisions of the Constitutional Committee were
carried by a vote of 15 to 3. The principles expressed in Article 1 and in
the first paragraph of Article 11, when put to a separate vote, were adopted
by even greater majarities, and those expressed in Article 11 and Article v
were unanimously accepted, although the latter were so formulated by the
Committee that for the larger states they were only optional and not com-
pulsory. The principles stated in Article v were accepted only by a simple
majority of the Committee, when put to a separate vate . . .

Special wishes of Bavaria cannot be considered in this Prussian draft of
the Amendment. They were mainly dirccted toward guarantees that no
further encroachments of Bavarian constitutional rights would be made,
and were rejected by a majority of the Constitutional Committee.” Tt must
be left to Bavaria to introduce amendments to this bill. The same applies
to similar though less far-reaching desires of Saxony, Wiirttemberg, and
Baden, and to proposals of a few states requesting special privileges, which
can be granted in the framework of Article .

7(Note by the present writer) The Committee majority did, however, agree that
further constitutional amendments affecting the rights of the four old states should be

held rejected in the Federal Council if opposed there by these four states or by a number
of votes corresponding to the aggregate of their votes. See Chapter x and Appendix G.
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APPENDIX I

ECONOMIC REGIONS AND DEFENSE REGIONS
UNDER THE HITLER REGIME'®

We NGB L P H

-
a

3

Yy

Economac Recrons (Wirtschafsshegsrke)
Withen the 1936 Boundarses of the Resch ?

Ecanoms; Regron
Ostpreussen
Oberschlesten
Niederschlesien
Brandenburg
Berlin
Pommern
Mecklenburg

Schleswig-Holstein
Hamburg

Weser-Ems

Haanover

. Mittelelbe

Sachsen

Thuringen

Polstscal Unsts Covered

Province Ostpreussen
Province Oberschlesten
Province Niederschlesien
Province Brandenburg
Stade Berlin

Province Pommern

State Mecklenburg

Province Schleswig-Holstem
State Hamburg

The two states of Bremen and
Oldenburg plus two dis-
tricts (Aurich and Osna-
bruck)of the Pruss1an prov-
1nce Hannover

Province Hannover (cxcept
the dsstricts of Aurich and
Osnabruck and the county
of Schaumburg)

Province Sachsen (without
the Ecfurt disteice) plus the
state of Anhalt

State Sachsen

State Thuringen plus Prussian
dustrice of Erfure (province
of Sachsen) and county of
Schmalkalden (province of
Hessen)

and 1ts enclosure See also Chapter xv and Map 10

anes See Appendix B

Agency 11 Charge of Economse
Masters
Oberprastdent in Kontgsberg

Oberprasident 1n Opprfn
Oberprasident tn Breslau
Oberprasident 1n Betlia
Stadtprasident of Berlin
Oberprasident 10 Steten
Staatsministertom 1n Schwe-
rin
Oberprasident 1n Kel
Reschsstatthalter (Staatsver-
waltung) :n Hamburg
Rechsseatthaleer 1n Olden-
burg and Bremen, Bremen
office

Oberprasident 1n Hannover

Oberprasident 1n Magdeburg

Retchsstatthalter (Landes-
regierung) 1n Sachsen,
Dresden

Thuringisches Wirtschafts-
minsterium 10 Wesmar

3The data 1n this appendix have been pathered from a decree of 16 November 1942
2 Some of these regions included small sections of terntory outside the 1936 bound-

8Small enclaves were allotted to the economic regions within which they were

situated, even If they belonged polically to states or provinces not covered by that
economic region This rule applied in general terms to any enclave that did not con-

sutute at least a county.
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16,

57

1~

I

3

11

n

2

-

kA

-

7

9

3¢

Eeenomrc Regron
Kurhessen

Westfalen

Niederthein
Koln-Aachen

Moselland
Westmark
Rhein-Main

Baden

Wurttemberg

Nardbayern

Sudbayern

REGIONS UNDER THE HITLER REGIME

Agency sn Charge of Economas
Polstscal Unets Covered Matters
The Kassel district of Hessen ~ Oberprastdent 1a Kassel
pravince, except the coun-
tics of Gelnhauscan,
Schluchtern, Schmalkal-
den and Hanau
Province Wesefalea plus the  Oberprasident 1o Munster
wo states of Lippe and
Schaumburg-Lippe plus the
Schaumburg county of
Ths Dot dimce of R deat 12 D
e Dusseldorf dastrice cgierangsprasideat 10 Dus-
Rhewnprovinz fc]dm'fg w
The two districts of Koln  Regierungsprasident 1n Koln
and Aachen m Rhewpro-
vinz
The two districts of Coblenz ~ Regierungsprasident 1 Co-
and Trier i Rheinprovinz blenz
Westmark, composed of parts ~ Reschsstasthalter 1 the
of Prussia and Bavaria Westmark, Saatbrucken
Statc Hessen plus the Wies-  Regierungsprasident 1n Wies-
baden district (Prussian Eaden
province of Hessen) plus
the counties of the Kassel
districe not tncluded 1n the

Kurhessen regton
State Badea Badischer Finanz- und Wirt-
schaftsminuster 10 Karls-
ruhe
State Wurttemberg plus Prus- ~ Wurttembergischer Wiee-
s1an Hobenzollern area schaftsmunister tn Stutegart

The three districts of Mam-  Reguerungsprasident 1a Anse
franken, Oberfranken-Mit- bach
telfranken, Niederbayern-

Oberpfalz
The two districts of Ober-  Bayersscher Wirtschaftsonias
bayern and Schwaben 1ster 11 Munchen

Ontsede the 1936 Boundarses of the Reich

Danzg-Westprenssen  Nauonal region 4 of Danzig-  Rerchsstatthalter in Daozig

Wartheland
Sudetenland

Donaniand

Alpenland

Westpreassen
NTtxonal region of Warthe-  Rerchsstatthalter in Posen
an

anuoéul regton of Sudeten-  Reichsstatchalter 1o Reschen
an

g
‘The three national regions of ~ Reichsstatthaleer in Wien
Wien, Niederdonau and
Oberdonau
The four national regions of  Reschsstatthalter 1n Salzburg
Titol-Votarlberg, Salz-
burg, Stercrmark, and
Karnten

4 5¢e Appendix B and Chapter xv on national regions i the annexed terrtories
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APPENDIX I

Desanst Recrons (Reichsverteidigungsbezirke)

Of the 30 economic regions 22 were co-extensive with defense regions,
the area of each of these cconomic regions bemng identical with that of one
defense region. Each of the other 8 economic regions covered 2 or more
defense regions—altogether 20—but without cutting across their boundaries,
These were the economic regions of Hannover, Mittelelbe, Westfalen,
Niederrhein, and Stdbayern (2 defense regions cach); Nordbayern and
Donauland (3 defense regions each); and Alpenland (4 defense regions).
Hence there were 42 defense regions.

Fach defense region was headed by a National Defense Commissioner
(Reichsverieidigungskommissar). In most of the 22 defense regions that
were co-extensive with economc regions, the official in charge of economic
matters (sce the preceding table) was made National Defense Commis-
sioner; the exceptions were Mecklenburg and Thiiringen, where the Na-
tional Governors (Reichsstasthalter), and Wiirttemberg and Baden, where
the ministers of the interior, were put in charge of defense matters.

The 20 defense regions not identical with economic regions were as
follaws:

Defense Regron Polssscal Unsts Covered Drfense Commsstoner

23. Osthannover The two deserices of Lune-  Regrerangsprasident i Lune-
burg and Stade (Hannover burg
province)

24 Sudhannover- The two distcts of Hao-  Oberprasident in Hannover

Braunschweig nover (except Schaumburg

connty) and Hildesheim,
plus the state of Braun-
schweig

125 Magdeburg-Anhalt  Discrict Magdeburg (now  Oberprasident tn Magdeburg
Magdeburg proviace) plus
the state of Anhalt

16. Halle-Merseburg Districe Merseburg (now  Regierongsprasident in Mer-
Halle-Merseburg province) seburg

7. Westfalen-Nord The two districts of Munster ~ Oberprasident 10 Munster
and Minden (Westfalen
province) plus the two
states of Lippe and Schaum-
burg-Lippe, plus Schanm-
burg county (Hannover
province)

28. Westfalen-Sud Dustrict Arnsberg (Westfalen  Regterungsprasident in Acns-
pravince) berg

29 Essen That part of the Dusseldorff  Regrerungsprasident 1 Dus-
district  (Rheinprovinz) seldorfs
which forms the parey
region of Essen

30. Dusseldorf That part of the Dusseldorf  Regerungsprdsident in Dus-
districe which forms the s:ldorfg
party region of Disseldorf

31. Mainfranken Dustrict Mainfranken (Bava-  Regierungsprdsidentin Wurz-
1) ﬁrg
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3

w

2

“

16.
37

39.

o

4L
4.

35.

REGIONS UNDER THE HITLER REGIME

Defense Region Political Units Covered
Franken That part of the Bavarian
districe  Oberfranken-Mit-
telfranken which forms the
party region of Franken
. Bayreuth That part of the Bavarian
districe  Oberfranken-Mit-
telfranken which forms the
party region of Bayreuth,
plus the Bavarian district
of Niederhayern-Oberpfalz
Miinchen-Oberbayern Districe Oberbayern, except
Friedberg county
Schwaben The Bavarian district Schwa-
ben, plus Friedberg county
of Oberbayern district
Wien National region Wien
Nicderdonau Narional region Niederdonau
. Oberdonan National region Oberdonan
Tirol und Vorarlberg Nationa! region Tirol-Vor-
arlber)
. Salzburg Nztionnfrcgion Salzburg
Kirntea National region Kimten
Steicrmark National region Steiermatk

[1%]

Drfense Commissioner
Regicrungsprasident in Ans-
bach

Regiernngsprisident in Re-
genshurg

Bayerischer Minister des In-
nera in Miinchen
Regierungsprisident in Angs-
urg

Reichsstatthalter in Wien
Reichsstatthalter in Nieder-
donau, Wien
Reichsstatthalier in  Ober-
donau, Wien
Reichsstatthalter in Tirol-
Vorarlberg, Ionsbruck
Reichsstarthalrer {n Salzburg
Reichsstatthalter in Kitneen,
Klagenfurt
Reichsstarthalter in Steier-
mark, Graz






Index

A

Aachen, 161; see dlso Cologne-Aachen
Absolute elements of justice, 1380
Adequate size of states, 56, 68, 03, 100
Admunstranon: cxpansion, X
distribution of pawers m US, ¢8, 515
n imperial Germany, 48; i Repub-
lic, 50, 568, §uff., 66ff.
defects of federal system, 668,
reform, Boff, 173, 1768, 1Baff.
post-Hder, 132ff.
see also Regronal
Admnntranve courts, 180, 183; federal-
ism, 51 law, 81, 180, 183; police,
112, 178; structure of the states, 81,
180, 183
Agents-general, 102ff, 108, 122
Agneultural adminsteabion, 8o, 178
Aliens, 83, 177
Allgemeine Vewalng, see General ad-
ministration
Alpenland, economuc region, 187
Alsace-Lorraine, 8, 146, 153-4, 150
Amendment-proof prnciples, 138 and n.
Amend to the Con ) ¥ 85

1y, 179

Anderson, Wilbam, i, <t

Anhalt, state, 146, 150, m the Reform
Commirtee, 7ff see also States,
Small states

Annexations, 146, 150ff.; by Prussia, 14ff;
by Bavaria, 25

Annexed terntonies, organization, 130ff,
150ff , 1868,

Ansbach, o Bavama, 25

Anschutz, Gerbard, member of Reform
Committee, 84, 160, 168

Arbertsanster, 63; vee alo Regional Labor
Offices

Axchbihoprics, of Calogne, Toer, and
Mainz, 161

Army, sn, 49, 50, Bo, 82, 176, 17B;
status in Bavang, 26, 28

Aschaffenburg, to Bavaria, 25
Aufnagsverwaltung, see Delegated admin-
sstration
Augsburg, to Bavaria, 23, 2§
Austria origin, 8
relatons to Bavaris, 23f.
mn Seven Years' War, 15
1 German Confederation, 157
Incorparanon, 151
regions under Hider, to7n, 128, 131,
151
Aviation, 104, 177

B

Baden, state, 4, 157-9
clection districts democranc majonties,
32; Communists, 37; National So-
calists, 39; Center, 41
Catholcs, 42
1 Reform Commuttee, 746, 169, 186
party, cconomuc, and defense region,
126, 128, 187-8
post-Hitler, 136
see also States, Old states, Remmele,
Schemte
Ramberg, to Bavang, 25
Bavaria (Bayern), state, 8, 147
origin, 23ff,
acquisitions, 23, 25, 347, 152
n Confederacy of the Rhune, 253 Ger-
man Confederation, 157; Empire, 4,
25-6, 158; Republic, 268, 159
relations to Austria, 23ff,; Saxony, 24;
France, 23-4; Palatinate, 24; Bran-
denburg-Prussia, 23f.; Bismarck, 26,
30; Ludendarff and Hitler, 26
special privileges, 25-6, 1855 beer tax,
56, 79; postal service, 48, 49, 79
separatism, particularism, 26, 27, 30,
73 756, 8208, 140
conflicts with Reich, 1922-3, 274
agreement of August 1923, 27
memorandum of 1924, 29, 30

fagr)



INDEX

Bavana (Bayern) (Come)
political  composition
34ff
cabincets, 30
1t Reform Commuteee, 74, 826F, 168 9
freedom to resume monarchical regime
demanded, 30
party regions under Hitder, 128, 130
post Hutler, 134, 136
see also States, Old states, Federal Coun-
al, Held
Bavarian People's Party (Bayerssche Volks-
patter), 20, 26, 30, 34, 41N, 42, 1
Reform Commuttee, 5, 85, 169
Bayreuth, 25, party and defense regon,
128, 129, 18y
Baulle, prime munuster of Wurttemberg,

of population,

109
Bed frusgesetzgebung, 48, 83
Beer Hall Putsch, 28, 164
Berg, to Prussta, 161
Bergstracsser, A, xv
Berhn, 102, 148
defeat of patiopahstic partes in 1933,
35, strength of Communsts, 37, 43,
National Socalists, 39
party, economic, and defense region,
126, 128, 186, 188
Berolzheimer, Joscf, xw, 32n
Betrichsrategesetz, gyn
Beank, v, see alsc Governmenta]l Dis-
tricts, Regional
Bean ksausschuss, 1050
Beairksregierung, 102, 104ff
Bualystok, 153-4
Birhenfcld, principality, 146, 150
Bushoprics, 8
Bismarch, Otto von, 4, 16, 17, 26
Blachly, F F xv, n
Bolz, prime mimster of Wurttemberg,
740, 84, Bs, 87, 169, 1710
Rorder Province (Grenzmark Posen West-
peassen), 1030, 126, 149
Brandenburg, province histary, 136
election distrits, Potsdam t and 1, and
Frankfort on Odcr, 35, 37, 39, 43
party, economuc, and difunse region,
128, 186, 188
see also Provinces
Braun, Oto, Prussian pnme mumster
(1920 33), 19n, 220, 118, 119,
1686, 182
Bremen, free aty, 9, 122, 147, 150, see
also Tree Citws, Weser-Ems
Bremerhaven, to Prussia, 150
Breslau, lection district, 41, see also
Silewa
Brook, Warner, xv

Brumng, Hewmrch, Rech  chancellor,
member of Reform Committee, 63n,
73, 84, 118, 168-9

Brunswick (Braunschweig), state, 14, 122,
157, 159, see also States, South Han-
over Brunswick

Bryce, James, xv

Budget, growth of federal, 50

Buerckel, Joseph, governor of Westmark,
1

53

Bunger, prime munister of Saxonv, B4,
169

Bureaucracy, 6, 18, 68, 145

Burgenland, 151

Buw gersteuer, 61n

Busch, ex-under secretary, 168

Business, control of, 8o

c

Cabunets, contrasting Reich and Prussia,
21; Bavana and Prussia, 30

Cannthna (Karnten), nanonal, party, and
defense region, 128, 18g, 151

Cartels, control of, 80, 196 (9)

Cathohe parties, 41ff

Cathalics, regional, 41ff

Center party (Zentrum), 41, 88, 161fl,
see also Weumar coalition parties

Central Government, 22, 67, 78, 81, 174

Centrahzanon, xi, 53ff, 77, 88

Chambers of Industry and Commerce
(Indushie  wnd Handelskammer ),

127

Chanees n state boundanes, 12, 146, 155,
Hitler, 125, 148, 150, post Hitlcr,
99, 1345, see also Terntonal Re
orpatzation

Chemmtz-Zwickau, clection district great
number of Commumsts, 37, and of
National Socialists, 39

Church, 177, 182

Churchill, Winston, 1570

Catation of German laws, xu1

Cinies, 61, 62, 81, 109, 180, 183

Cizenship, German, for Alswans, etc,
154 and n

Clartty of admunustratise organization, and
1ty lach, 69ff

Cleve, Rhensh duchy, 14, 161

Coal, control of, 80, 176

Coblenz-Trir, elecnon dutrt  demo
craic majonities unnl 1932, 32, de-
fuat of the manonalistic partics sull
1n 1933, 35, strength of Center, 41,
sez also Moselland

Co extensiveness of federal and state re-
gons, 56, 106, 108, 172

of political and economic regions, 10p
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INDEX

Co extunstveness (Comr )
of provinces 1nd guvernmentdl drstricts,
103 and n, 149
of party, defense, nd conomae LgIons,
27ff, 186, 148
Cohnstide Wilhelm, g4n
Cologne, 161
Colotne Lichen
elcction distriet  democritic majorities
untl 19,2, 32, defeat ot nationaliue
partics sull 10 1933, 35, Communisty,
37, Nt Soubsts, 39 Center, g1
puty, economi, and defcnse regon,
125, 127, 128, 130, 187, 188
Colomes, 50
Commerce and andustry, 4, 48, 53, 8o,
82, 84 1967
m US {commerce clame), 3, 48, 512
Commissars of the Puople, 145
Committee on Publk Admmwtrigen, wu,
a, 940, 106n
Communists, 5, 31, 37 8, 43 139
Comparatne wlminstianion, % xm
Confederacy of the Rhine, 25
Consttution of 1871, 4, 19, 53, 56, 66,
amendment of October 1918, 145
Constitution of 1919 preamble, 6
Arucles (7), 180, (8), 56, 163, 167,
(9), 48 (10}, 48, 54, 1180, 180
(11), 48, 56, (13), 54 (1), 6
(7} 172 (18), 13, 1556 (48),
51, 57, (61} and (63), 6n, 12,
(165) 96ff
brewch of, 7 8%, 118
ee aho spuenl subpts
Cansotuton  post Hitler, 137fF
Corwin E S, 3n [152
Counvies (Grafschaften) 161 2 (Krewe),
Courts, 49 90 of appeal 117
Crudlties prolubmon of, 1,8
Currency, 3 4 80 82 156
Customs duties 48 56 176
Cuxhaven to Prussin, 150

D

Dansig, to Prussivy 15

Danzir Westpreussen,  patioma]  parhy,
wonomie  and defense region, 128,
r31 152 187 98

Decentrizaton w xu 78, 8off, 86f,
o3ff 171, 183 (Arncle nr)

use of term, wtv

Deconcentranon, x1v 8in

Defense, 3 4 see also Army

Defcnse Reqons  {Rewhsievtesdignngsbe-
airke) 107, 124, 126, 188

Delbruch, Hans 150

Delegated  adminstriion, %t am, 8o,
t09ff, 123, 177 0, legslanon, 120

Democratic gosernment and non demo-
crane myonhes, 43

Democrtie puty (Deut che Demobrat
rihe Pater), 6, 20, 21, 31ff, we
alo Wumir coalition parties, hoch
Weover

Dent cher Buad, 3, 8, 146

Deutscher Orden, 140

Deutches Rech, see Germany

Drctatorship of the proletanat, 5

Diet, Prossan (Landtag), 19ff, 78, 99,
120, 171, 174, 182

Dnfferentiation, 802, 8sff, 8Bff, 177,
182ff, Bavana's opposimon. 84,
Great Butan, 86

D;ﬁegmzmmdr Gesamtlosung, ‘14, 788,
1

Discrimunations, because of faith ar race,

13
Distribution of powers, 47, 50, 78,
176fF
states to have all the powers not neces
sy to federal government, 76, 78,
171, 179, 183 {Arncle m)
medium s1ze states, 18¢
see also Admunistrabion, Dufferentiation,
Legishine powers, New states, Old
states
Dittmar, W R, 54, g7n
Dnusion of Prussia proposed by Reform
Commttee, xu, 77, 1716, by Prus-
<an government, u, 119, 182,
Preuss, 94 Frankfort plan, 93, Pol
louk, 9g, by the author, ws, 133f,
Bavaria s opposttion, 83/
comsequences for  non democratic  re-
gions, 43, 44, 8yff
Donauland, economic region, 187, 188
Darten, Hans A, Rhemsh «eparabst, 163
and n
DNouble trvation, averdance, 57
Dresden Butzen, clection district, 35, 37
Dualtsin between Reich and Pruswa, 22,
67, 81, 83, 84, 121
Duphcation, i, 62, 69
Dusseldorf, gosernmental distriet, 9 eco-
nomic remon Niederthew, 187 two
party and defense regions, 128, 188
Dusstldorf East, clection district, 125 no
democrane majorities, 32 defeat of
nationthstic parbies stll 1n 1933, 35,
great number of Communnts, 37i
Center, 41, Catholics, 42
Dusseldorf West, elechon  district 125,
democrabc majorttics  dwindling 1
1930 34 defeat of nationalistic par
ties i 1933, 35, great number of
Communists, 37, Center and Cath
olics, 41ff
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E
East Llbians, 16, 19n, 88
East Hanover (Osthannaver), elechon

district, party and defense region,
125, 128, 188

East Mark, Bavanan, 23

East Prussia (Ostpreuscen), ongin and
Polish relatons, 14ff, polincal com-
posinon of the population, 20, 32ff;
party, economic, and defense region,
128, 186, 188, see also Provinces

Ebert, Fredrich, 5, 27, 145

Economic Offices {Wreschaftsamier), 123-

4
E party (Warischaftsparies), 35
Economic  regions, Weimar Republic
(Wirtschafisgebaete), 96, 97, accord-
ing to Scheu (Wrrsschaftspromnzen),
97, 08, under Hitler (Wnuchafts-
bemrke), 107, 186, post-Fder,
141ff
Economics, 48, 52ff, see also Commerce
Education, in old and new states, 81, 88,
177, 182 and n.
Emhertsstaas, 73
Election districts, 32ff, 107
Elections vs dictatorship of the prole-
tana, §
results of rgrz, 1gn, of 1919-33, 5,
20, 3t, 139, reglonal, 32ff
administranon delegated, 110
post Hitler, 44, 1376
Eligibility, to public office, 137, 139
Elizabeth, empress of Russia, 16
Elsass, see Alsace
Emergency powers, of the federal govern-
ment, 26, 30, 51, see also Constitu-
ton of 1919, Arncle 48
Emerson, R E, xwn1
Emperor, 5, 17, Holy Roman Empire, 4,
2!

Employment agencies, 50

Enabling acts, desicable hmits, 138
Enclaves, 9, 68, 107, 126, 183, 187n
England, 15, 86

Epp, Franz Ritter von, 130

Equality, before the law, 138

Erfurt, governmental district, 149, 186
Lrmland Bishopnic (East Prussa), 14am,

15
Erneuerung des Rewchs, Bund zur, 77,
Bn

7

Lrzberger Finance Reform, 57

Eschenburg, prime mumster of Mecklen-
burg-Schwerin, 85, 169

Essen, party and defense region, 126, 128,
130, 188

Eupen, to Prussia, 153

Ex post facto laws, 138
Examinations, 81, 180, 183 (Article 1)

F
Farmers, supportng Natonal Sacialists,

3.

Fay, § B, 13n.

Federal, meaning, xwv, xv, 120, 136
Federal adminstration, see Admumstra-

gon
Federal Counal* 181566 (Bundestag),
121, 157
1871-1918 (Bundesrat), 6, 17, 26, 158
1919-34 (Reschsrat), 6, 7, 12, 30, 83,
121, 150
reform, 160, 175, 181, 184; safeguards
for old states, 85, 179, 185
post Hitler, 134-5, 137
Federal legislanon, see Legslative powers
Federal property, 112, 196 and n, 178
Federal-State relatons, 22, 67, 106ff, see
also Distribution of powers
Federal subventions to poor states, 58,
59
Federalism, x1, xu, 4, §
theory, xv1, 3, 7, 76, 86
practice, 57ff
Amencan differences, 3ff, 476,
and 1918 revoluton, 5
admuustrative, x1, 476
Bavaria's views, 29, 30, 76, 82ff,
reform, xi, 73ff, 178, vnff, 182
abolished under Hider, x1, 120, 131
post-Hider, x1, 134ff
se¢ also Adminwtration, Distnbunion of
powers, Legislative powers
Federalists, 4
Feudahism, 4
Freld agenaies, federal, 49, 107, Pruswan,
101ff ; reform, 8o, 179; see alro Re-
gional co ordinaton
Finance admimstranon, 5o, 56, 57, 8o,

17
Finance Equalizanon Act, 58, 177
Finer, Herman, xv
Foderalsten, 4, 73
Food offices (Ernahrungsamier), 123, 124
Foreign Affaws, 3, 4, 80, 82, 146, and
dwsion of Prussia, 133
Forst-und Holzwirischaftsams, 123
Fraenkel, E, xv, 161n,, 163n.
France, 15, 23
Franchuse, 19, post-Hitler, 137
Franco-Prussian War, 25
Francomia (Franken) ongnal duchy, 13
governmental districts, 25, 187, 18g
electon results: Natonal Sociahsts, 39;
Center, 41, few Communists, 37
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Francoma (Franken) (Cont)
Catholics, 42
partgr and defense region, 128, 130,
189
see also Man Francoma
FPrankfort on-Man, 16, 55, 136, 146
FPredenck I (Barbarossa), 14, 24
Fredenck the Great, 15
Free Cities, 8, g4ff, 181
Fricuons, 22, 67, n8ff
Friedrich, Carl J, xv, 300
Fusion of agences, o, 108ff, 121, 172,
74 1

G

Ganarbestsamter, 127
Gaue, see Party regions
2 mn N
131
Gatdlester, 1250, 130, 131, 153
Gendarmerie, 110
General admnustration, 101fF, 106, 108,
123, 171
German Confederation, 3, 8, 146, see
also Tederal Counal
German N: | party (Deusschnational
Volksparter), 21, 30
Germany  history, av, 3ff, 7, 136,
23, 118ff, 1aoff
member states, size, and population,
1478
anncxations, 130, 154fF
partiion, \n, ¥, 140
see also specal subjects
Geroldseck, to Baden, 146
Gesellschaft fur offenthche A beuten, 63
Gesetzsammiung, Prussian, xvi
Gessler, Otto, munmster of defense, 28,
¥8n
Geyde, G E R, 1630
Goodnow, F J, av
Gornng, Hermann, 121
Goring Worhs, 55
Goslar, to Brunswick, 150
Gotha, 250, 147
Government  General for the Occupied
Polish Terntories, 154
Governmental districts, 102ff
Governors, see National governors
Grabowsky, A, 980
Group votes, xs7
Grundsatzgesetzgebung, 48, 54, 56, 81,
83, 180, 183
Grzesinsks, Albert G, 22n
Guarantee of State Rights, 79, 81, 85,
110, 136, 177, 179, 185
Guelfs, in Bavania and Saxony, 24

terntores,

H

Halberstadt, to Prussia, 16
Halle Merseburg, election distmet* never
democranc majorities, 34; great num-
ber of Communists, 37, party and
defense region, 128, 188, new prov-
ince (1944), 149
Hamburg, free aty, democratc mayori-
ties until 1928, 34, defeat of nation-
alistie parties sull 1933, 35;
strength of Commurusts, 37, 43
agreements with Prussia, 56, 150
1 the Reform Comemuttee, 74ff.
natonal governar, 122
party, cconomyc, and defense region,
128, 186, 188
sec alio States, Free Cites, Federal
Council
Hamburger, E, xm, 44n, 120n, 1310,
146n, 1610
Hamn-é, Eduard, ex-muster of economucs,
168
Hanover (Hannoter), province part of
original duchy of Saxony, 13n, 14
to Prusuia, 16, 146, 162
two districts under Oldenburg-Bremen
governor, 149
economic region, 126, 128, 186
see also Weser Ems, Provinces
Hanseatic Cities, see Free Cities
Head Tax, 61
Heberle, Rudolf, 300
Hadelberg, from Bavana to Baden, 24
Hermarschutz, 80, 179
Held, Heinnch, pnme mmster of Ba.
vara, %5 and n, 76, 82, 83ff, 85
Henry the Lion, 14, 24
Hermunn Goring Werke, 55
Hermens, F A, xv, 300,
Hessen (state), nlso Hmen Darmstadt, 4,
1
clcc;sgng district  democratic  majorities
until 1938, 34; strength of National
Socalists, 39, 43; Center, 41
Catholics, 43
1n the Reform Commuttee, 748, 169,
18
national governor acting as prime min-
Ister, 122
see dso States, Medum size states
Hessen-Nassau  {province), also Hessen-
Kassel to Prusaa, 146
election dustnct. democranc majorities
unul 1928, 34; strength of Natuonal
Socialusts, 39, 43
Catholics, 42
splt (1944), 103, 149
see afro Kurhessen, Nassau, Provinces
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Hildeshexm, to Prussia, 16

Hindenburg, 118

Hider, 7, 28, 08, 110, 120ff, 164; see
also specal subjects

Hoffman, Johannis, ex prnime mnster of
Bavana, 164

Hohenzollern House, 13

Hohenzollern Lands, to Prussia, g4, 146

Holstein, to Prussa, 146

Holy Roman Empire, w, 3, 8, 14, 25

Hopker-Aschoff, Hermana, 118a

Horon, Landeshanptmann of Rhine proy-
nee, 750, 87, 165, 176n

Hours of work, reduction bechuse of un-
employment, 65n.

Housing, 8o, 178

Howard, Donald §, 64n

Hubertusburg Peace (1763), 16

Hultschin Terntory, to Silesia, 152

Huttman, Maude, am

Income, regional, per capita, 58

Income taxes, 578, 50, 80, B2

Independence movements i Prussian
provinces, 17, 140, 161 f

Industry and commerce, supervision, 8r,
179, 182; ser also Chambers

Inflation, 164

Institute of World Affars, x1, 32n, 44n,
1200,

Insurance, private, 53, 80, 176

Invanant elements, 1n justice, 138n.

Ino n partes, 79

J

Julich, to Prussia, 116

Junkers, 18

Justice, 81, 83, 121, 1380, 177, 182
Juvemle welfare administration, 378

K

Kabr, Gustav von, state commassar of
Bavarn, 28

Karl Albert of Bavana, Emperor, 25

Karnten, see Carinthia

Kassenwesen, umficanon, 178 (3)

Kattowitz District, to Silesta, 153

Kiel Canal, so0

Kuchwarder, 9

Kmghts, 8, Teutonic, 14n

Koblenz, see Coblenz

Koch, Ench, Natonal Socialst, Obes-
prasident of East Prussia, 153

Koch Wescr, Ench, democratic leader, ex-
minster of the interor and of yustice,
750, 84, 86-7, 138, 168, 1760

Kommundlverbande, 172 (No 6)

Komgsberg, 14, 148

Komgswinter, meeting, 163

Kraus, Herbert, xv

Krebs, Gerhard, xvi, 73n,

Krisenfu sorge, 64

Kulturkampf, 162

Kurhessen (Hessen Electorate), 16, 15%;
party, economic, and defense region,
128, 187, 188, mew province, 149,
tee also Hessen-Nassau

Kuratsnmmen (group votes), 157

Kutschera, cvil commissioner for South-
ern Caninthia, 153

L

Labor, 80, 107, 176 (No 10), 179

Lachmann, K, 550

Land, Lander, term, x1v; see also New
states, States

Land reclamation, 178

Landerkonferenz, see Reform Commuttee

Landesarbeitsamier, xv, 107

Landesausschuss, 1n provinces, 172

Landesernahrungsamter, 123

Landesfinanzamter, xv, 57, 107

Landeshauptmann (provincial chief execu-
mve), 81, ro4n, 108, 109, 122,
tqoff, 172, 184

Landesktlsuramees, 1040, 178

Landjager, 110

Landtag, 79n , 1n provinces, 172

Lauenburg, to Prussia, 146

Law enforcement, 278, 49, 51-2, %0, 81,
82, 177, 182

Legisliuen, over veto of Federal Counail,

7
Legislanve powers m Empie, 5, 476,
566, 66
i Republic, 48F, s6ff, 66
under Hitler, 120f,
reform, 1 old states, 79, 180, new
states, 78, 171, 174, 180, 183
Bavana's views, 39, 83
m US, 51, 66
Leipzig, election distriet o democratic
majorihes, 34, defeat of the nanonal
wne partes sull 1933, 35, great
number of Communsts, 37
Liberalism, 1n Germanv, 4
Liberals, 19, see also Democratic party
Lichtenberg, to Prussia, 146
Liechtenstein, 8, 146
Liegnitz, governmental and election dis-
trict, 33, 34, 37, 1060
Limburg, 146
Limited-Purpose Unions, 55
Lippe, state, 9 11, 83, 122, 147, see also
States, Small states
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Locwenstetn, Karl, xv

Lorrane, see Alsace Lorraine

Lossow, Guneral von, insubordination in
Bavanan confliet, 28

Loussiin, b

Lowe, Adolph, s

Lowell, A L, xv

Lower Bavauy {(Niederbayern), election
distriet  cleteat of the natonalistic
partes n 1933, 35, few Commu
ists and National Soctalssts, 37, 39,
stionghold  of Bavanin  Peoples
party, 41 Cathelus, 42

Lower Rhinc (Niederrhain), 96 9, 128,

187

Lower Saxony (Niedersachsen), 95, 96

Lower Silesia  (Niederschlesien)  parts,
economic and defense region, 126,
128, 186, 188, sre Breslan and
Liegmitz

Lower Stna (Niedersteiermark), 1511,

153

Lubech, free aty, 9, 24, 94ff, 99, 147 8,
181 see alio Frec ciues, Tederal
Counal

Lubech Oldenbuig district, 150

Ludendorff General, 26, 29

Ludwig the Buann, emperor, 25

Luncburg, 14

Luruck  Biron von, Obeymendent of
Westphalin 1300

Luther, Hins, ¢\ Ruch chanctllor, 78n

Luxembaurs 146, 153 4, 157

M

Macmahon, A W, 54

Madison, James 3 and n

Magdeburg, o Prusaig, 16 gavernmental
district mew province, 149

Magdiburg Anhale cection district, party,
and dufonse regron 128, 188 demo
cratic majontues only 7919 nd 1928,
34 strcagth of Natonal Seciahsts, 39

Magyars beaten by Otio the Great 23

Man Franconin (Mamfranhen), parts and
defensc rezion, 128 130, 188

Malmeds to Prussia, 153

Mannham, 24

Man Theresa, 24

Maitenburg 140

Mark, to Prussa, 14

Marx, I'ntz M, v

Marx, WithcIm, Ruch chinedlor, 169

Mattern, Johanms 27n

Mannulan vor Baden Ruch chanecllor,
7, 15

Mayor (Burgermenster), delegated func
tons, 11147

Meck'enburg (state), polwical umon, 148,
election district strength ot National
Sociahists, 39, party, cconomuc, and
defense region, 128, 186, 188, see
also States

Mcchlenburg Schwerin, 148, 1579,
Reform Committee, 74ff, 169

Mecklenburg Strelitz, 148, 157 8, 159

Medicus, F A, 730

Medwm size states, special soluuons, 82n,
180 81

Memel Terntory, 152

Merseburg, governmental and election dis
trict, see Halle Merseburg

Mid Flbe (Mirtelelbe), economic region,
126, 128, 186

Mihary admumstraton, 49, 50, 8o, 178

Mimimum standards, 137 and n

Mimstry of Finance, Prusman, r1ar, 134

Mo, Sobel, xv1

Monuments, 8o

Moresnet, to Prussia, 153

Moselland, party, cconomic, and defense
regon, 128 187, 188, see dlso
Coblenz Trer

Muller, Hermann, Rech chancellor, 169

Mult purposc agencies, t02ff, 141

Munich (Munchen}, 24

Munich Upper  Basana  (Munchen Ober-
bayern), party and defense region,
128, 130, 189

Mumeipalines, B1, 177, 180, 182, see also
Citres

N

Napolcon, 8, 24, 162

Napoleonic ¢poch umportance for Prussia,
16, Bavarny, 25, small states, §

Niwsw to Prusan, 16, 146

Nanonal Assembly, of 1919, 12, post-
Hitler, 137ff

Nawenil codes, 48, 54

Nitonil Defense Commussioners (Reichs-
ceiteidigungskommissa e), 1241F, 188

Nanonil Leonomic Council (Reichsanrt
schaftsrat), 97

National Government, Links with Prussia,
17 8, see also Admimstration, Distr-
bution of powers, Lemslauve powers

Nitenal Governors, 121, 122, 1866

Nanonal Liberals, later German People’s
party (Deutsche Volksparter), 19, 21,

31
Nauontl Regrons, 128, 130, 1516, 187,

18

Nauonal Socalst party (Narwnalsozal-
ssusche Deutsche Arbeterparter), a1,
289, 31, 376, 43-4, 120ff, 137, 139
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Nauomﬁhsuc parues, regional majoribes,

Natonal 54, of ralroads,

Navy, admumstration, 48, 8o, 82, 176

Nawiashy, H, 1760

Neumann, Franz, xv

Neumann, Sigmund, xv, 44n

Newcomer, Mabel, 57n

New states (Newe Lander), 786, B3ff,
o8, 171ff, 1823, see dso Admums-
traton, Differentation, Legislative
powers, Medium size states, Small
states

Niederdonau, nauonal, party, and defense
region, 128, 151, 189

Niederrhein, Niedersachsen, Niederschles-
en, Niedersteiermark, see Lower
Rhine, Lower Saxony, Lower Silesia,
Lower Styna

Non democratic  majonines, 32ff, Com-
munists 1, 37

North-German Confederation, 4, 157

North Mark, 13

Northern Bavana  {Nordbayern),
nomic region, 128, 186, 188

Nurnberg, to Bavana, 23, 25

eco-

o]

Oath, of Bavanan troops, 28, 29
Oatman, M E, xv, 70
Oberdonau, national, party, and defense
region, 128, 151, 189
Oberpasident, 1026
no intermediate level, 102
relaton to Regrerungsprandent, 103ff
appointment, 106, title, 141
functions, 104
national agent gencral, 108, under Hit-
ler, 1228
home rule affars, 108, 123
in charge of economic and defense re-
glons, 124, 186 8
post Hitler, 140ff
Obesiersichesungsamt, 106
Oberverwaltungsgencht 1o5n, 121
Occupauonal corporations, 8o, 127, 177,

178

Old age wnd disabibity nsurance, 50, 178

Old states (Alte Lander Bavana, Saxony,
Wurttemberg, Baden), 79ff, 177ff,
179, 180, 182, 1B3, nghts to be
safeguarded, 85, 177, post-Hitler,
134 see also Admmstration, Differ-
entinbon, Legislanve powers

Oppeln, see Upper Silesia

Ost Hannover, see East Hanover

Ostfrteslind, to Prussa, 16

Osthilfe Gon

Overlapping dastricts, 107, 1268, 180
Overlord, 4, 8

P
Paderborn, to Prusua, 16
Pal , Rhensh (Rhemnpfalz)

tustary, 23, 24
defeat of nationalishe parnes 1n 1933,
35, strength of Natonal Socialists,
41, Catholic partes, 41, Catholics
voting for other parties, 42-3
separatism, 164
Westmark, under Hitler, 128, 130, 187
proposed terrtornal changes, 94ff, 99
post Hutler, 136
Papen, Franz von, Reich chancellor, 7, 22,
44, 11861
Parhamentarism, 1n small states, 68
Paruton of Germany, xu, X, 140
Party regions (Gaue), 107, 125ff
Paulssen, member of Reform Committee
for Thuringia, 84
Personnel, 111, 173 (NI, 2}, 184
Peter I1I, of Russia, 16
Petersen, Carl, president of Senate of
Hamburg, 74n, 85, 1710
Philipp, pnnce of Hessen, 130n
Plebescite, 1n Saar terntory, 140, 150, 165,
i Upper Silesia, 167, see alio Refer
endum
Pocket battls ships, opposed by Prussia, 21
Poctzsch Heflter, Fritz, rapporfesr sn Re
form Commuttee, 740, 1180, 1690,

1710
Polxcc7no federal 1n Empire and Repub
Iic, 49, 70
delegated admumstration, 100ff, 178
reform  differennanion, 81, 83, 177, 182
see also Admimstranve police
Polish party, 166
Pollock, James K, xv, 41n, goff
Pomeranta (Pommern), province, 14
carly natonahstic majorines, 20, 35
43, strength of National Socialuts,
39
prevents appomntment of democratic
Regierungsmasndens 1060
party, economic, and defense region,
128, 186, 188
see also Provinces
Popular assembly, post Hutler, 137ff
Population shifts, under Hutler, 44
Posen, to Prussia, 15
Postal Service, 48, 49, 50, 80, 82, 173 (c),

17
Potash, control of, 80, 176
Preuss, Hugo, 94
Preussentym, meanmng of, 190
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Prce Control Offices (Pressuberwachungs-
stellen), 1290
Price Formaton Offices (Presboldungs
stellen), 127
Principalives, vff
Property, federal, 112, 173, 176 and n,
178, state, 134, 185
Protection of the Republic Act, 27
Protectorate of Bohemua and Moravia, 154
Provinces map, 93, size and population,
148
per capita income, 58, taxes, 6o
umts of state admmstraton, 1o3f
autonomous umts, 78, ro4n, 17:ff,

184
under Hitler, 109, 122
votes in Federal Counal, 6n, 12, 159
sec alvo New states
Provinmabiat 106
Prussia (Preussen), state lustory, 4, 136,
27, 146
clecton resulss, sn Empure, 18 Repub
lic, 20, 316
links with Reich 178
cabinets 1 Republie, 20
polincs, 21, 651, 106, 119, 1634, 168
in Tederal Council, 12, 79, 157, 175
conflicts with Rexch, 21, 67
m the Reform Commuttee, 74ff, 119,
168ff, 182
under Hutler, a1
post Hutler, 133ff
see also States, Provinces, Divsion of
Prussta, Reschsland Preussen, Dict
Prussian Foreign Mimster, 17
Prussian  Prume  Minuster  (Minssterpase
dent), 17, 134, see also Braun
Pjussian  question, 22, 119, Seg also
Prussia
Prussianism, 13ff, 186
Prussnans 1off, 31ff, 42, 147 8
Public health, 8o, 110, 178 g
Public housing 8o, 178
Public celiel, 80, 178
Public Worhs Corporation, 63

R

Rasb, F, 6on

Railroads, 50, 80, B2 176

Rathenau, Walther, foreign munster, 27

Ravensberg, to Prussia, 14

Referendum, %, 12, 117, 138, 155, see
also Plehscite

Reform, 71ff, literature, xv1, see also spe
aal subjiets

Reform Bill, 117 19

Reform Commutee, 73ff, 77, 168ff,
17:ff, final decision, 1, 7%, post

ton of Pruswa, 168f, of Bavara,
958, Baff
R, 2 i 8 n T T's ('! 8
Regerung  Bezrksregierung, 102f
Regrerungsbezirk, 102ff
Regierungsprasident, 102
appowntment, 106 utle, 141
relation to Oberprasident, 103fF, 150
functions, 104
national agents, 108, under Hitler, 123
m charge of economic and defense re
gons, 127, 1869
i annexed territonies, 131
post Hider, 14c
Regonal agencies, federal and state, 107
Regional <o ordination, %, 101ff, 172 3,
under Huler, 123, post Hider, 140ff
Region1!  Economuc  Chambers  (Wirt-
schaftskammern), 127, Economic
Councils {Beztrkswa tichaftsrate), o7,
Economic Offices, 123, Food Offices,
123, Fimance Offies, x1v, 57, 107,
Forest and Timber Offices, 123, La
bor Offices, \iv, 109, 127, Post of-
fices, Railroad agencies, and War vet-
erans’ agencics, 107
Reeonal Opintons, 318
Regional party leders, 1250, 130, 131, 153
Reponal tax paying strength, 6o
Regronalism, under Hutler, 120/, post
Hutler, 140ff, see also specal sub-
Jects
Regrons, term, xtv, proper size, 100, see
New states, Prowvinces
Registration of cihzens, delegated admin-
istration, 110
Reich, see special subjects, see also Ger-
many, Federal, Nabonal
Rewh Chancellor, 17, see indinidual chan-
cellors
Rech Government, 21ff, 94ff, 169, see
also special subjects
Resch President, 5, 7, 27, 118, 145
Revchigane, see Nahona Regons
Ruchsgesetzblatt xwi
Resrhsland, FElsass Lothningen, 146, 159,
Preussen 77
Retchsutter 8
Retchsatatthalter 121, 122, 136fF
Reichstag, 8, 20, 31ff, 137, 139, post
Hitler, 1374
Rewchsunmttelbar 8§
Relativism, 1 pohucal philosophy, 138n
Religous affairs, 177 see also Church
Remmele, A, mumster of the wnterior m
Baden, 75n, 86 165, 176n
Renovation Society, xvi, 77, 78
Republic, German, see Germany, Pmsuan,
17ft, Bavaran, 26
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Ressorzpatikularssmas, 68
Reuss, enters Thunnga, 147
Revolution, 5
Rhesn Mamn, party, economic, and defense
region, 128, 1By, 188
Rhenish Westphalian Republie, 162, 164
Rhne Province (Rhenprovinz) hustory,
14ff, 1616
character of populanon, 161
confissional discnmination, 162
political opimens, 2o, 3rff
subdivisons, 126 128, r29, 186 8
regional headquarters, a7
see also Provinces, Coblenz Trier, Co
logne Aachen, Dusseldorf Fast and
West, Moselland, Essen, Lower Rhine
Rights, see States, Guarantee
Roads (lughways), 8o
Roedern, Count, ex state secretary, 78n
Rogers, Lindsu, xv, g7n
Rover, Carl governor 1n Oldenburg and
Bremen, 130
Ruhitalsperien Verern, 55n
Rukeverband 550
Rustringen, 150

S

Saar Terntory, 140, 150, 165

Sachlichkext, 19n

Sachsen Altenburg, S Coburg Gotha, S
Mewungen, § Wamar Eisenach, 147,
157 8

Sacrosanct principles and standards, 138

Salzburg, 23 nauonal, party, and defcnse
region, 128, 151 189

Saxony (Sachsen), orgnal duchy, 126f

Saxony (Sachsen), prounce, 1§, splt,
103, 149 see also Provinces, Halle
Merseburg, Magdcburg, Magdcburg
Anhalt, Mid Elbe

Saxony {Sachsen), state history, 15 16,
1579

polstical composition of population, 20,

aff
conflict with Rerch (1023), 29
in the Reform Commnttee 74, 168 ¢
party, economic, and defense region,
126, 129, 186, 188
national govetnor funchomng as state
prime mamister, 122
see also Old states, Leipzig, Dresden,
Chemmitz Zwickau, States
Schaumburg Lippe, 9, 147,
Lappe, States
Scheu, Frwan, g7, 98
Schicch, prime minister of Saxony, 169
Schleicher, Kurt von, Rech chancellor,
119, 182

see dlso

Schleswig Holsten, province, 16, 157
governmental distnet, 1030
clecion distnct great aumber of Na-
tional Sociahsts, 20, 39
pirty, cconomite, and defense region,
128, 186, 188
see alio Provinces
Schenutt, prime muntster of Baden, mem
bgr of Reform Commutice, 84, 87,
169
Schools, 104, 110, 177, 182
Schumaan, F L, xv
Schwaben, see Suabia
Schwarzburg Rudolstadt, 8 Sondershaus
en, enter Thunngia, 147
Seeckt, von, General, 28, 29
Sente, US, 6, 8, 85
Separatism, 17, 140, 163, 164, 166, see
also Bavana .
Seven Years' War, 15
Severing, Carl, Reich and Prussian mums
ter of the intersor, 168
Shop Councils, 97
Shuster, George N, xv
Stedlungsverband Rubrkohlenbezrk s5n
Silesta {Schlesien) to Prussa, 15, 16, 165
two pravinces, 148 9, 165
three clection districts  democraue ma
jontics untl 1918, 34, 43, strength
of Nauonal Sociahsts, 39
Catholics, 42, 43
see also Upper Silesia, Lower Silesia
Breslau, Liegniez
Simon, Gustas, regional party leader of
Moselland, 130, 153
Size, 56, 68, 91, 100, see dlso Statcs,
Provinces
Small states, 68ff, 93, 98, 177, 180, 182,
see dlso States
Socil admimstrauon, 50
Socinl Democratic parts  (Sestaldemokia
tische Patter Deutschlands), 6, 18,

139
sn cabets of Reich, 21, Prissia, 21,
Ravana, 30
1 the Ruch s conflicts with Buarn and
Saxom, 29
and unemployment, 62
see also Wexmar Coalinon Parnes
Souahsm, through dwctatorshup or major
ity rule?, 5
Social secunity, 80, 179
Social welfare, 178-9
Southern Carinthiz (Sudharnter), 153 4
Southcrgn Bavana, cconomic region, 187,
18
South Hanover Brunswick, eclection dis
trict, party and defense region, 125,
128, 188, election results, 34
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Sovereignty, Xv, xvi
Special-purpose organizations, 55, 134
Spelling, of German names, xv
Staar, Staatsanseiger, Staatsbank, ctc., xiv
Stampfer, Friedrich, 22n.
Standardizing, of state governments not
neeessary, 172 (No. §5)
Stinderat (Swiss), 12
State Administration: in Empire, 486,
in Republic, 50: pledges of Reich gov-
ernment, 27, 67
reform, Soff.
stabilization plan, 8r, 172 (Nos. 3, 4),
183-4
under Hiter, 1206,
post-Hitler, 133f., 140
see also Administration, Distribution of
pﬂ\\'ﬂ's
State finance, 178
State legislature, dissolution, 120
State of Siegc, see Emergency powers
States (German): term, xiv
numbers, size and population, 8f., g8,
135, 1466
share in federal government, 6, 136,

1578,
votes in Federal Council, 12, 157f.
rights, xv, xvi, 120, 136
boundaries, off., 147ff,, 155
per capita income, B5; taxcs, 60
federal subvention to poor states, 58fF.
reform, 8off,
proposed territorial changes, g4ff.
proper size, 100, 155
freedom to resume monarchial regime
demanded by Bavaria, 30
under Hitler, 120f,
post-Hitler, 133ff.
see also Distribution of Powers, Old
states, New states, Guarantee of state
rights, and special subjects
States (U.8.), g, 47ff., 52ff, 94
States’ Conference, see Reform Committee
Staudinger, Hans, 550,
Steiermark, see Styria
Stimmfihrung  (leadership in  voting),

15
Stolper, Gustav, xv
Stresemann, Gustav, Reich chancellor, 29
Styria, national, party, and defense region,
128, 151, 189
Suabia, original duchy, 25, 99, 128, 189
Stidbayern, see Southern Bavaria
Sudetenland, national, party, economic,
and defense region, 128, 131, 151-2,
187, 188
Stidhannover-Braunschweig, see South
Hanover
Siidkérnten, 1511, 153

Supreme Administrative Court (Reichs-
verwaliungsgericht), 121

Supreme Court (Reichsgeriche), 49, 70

Supreme Court for Constitutional Con-
flicts  (Staarsgerichrshof  fir  dar
Dentsche Reich), 132, 118 and s,
156, 173 (m, 4), 185

Supreme Court for the Protection of the
Republic  (Staatsgerichishof  zum
Schutz der Republik), 27

Suwalki Territory, to East Prussiz, 152

Switzerland, 12

T

Tannenberg, 14
Terboven, Josepb, Oberprasident of Rhine
provinee, 130
Terminology, xiv
Territorial reorganization, g3f., 98, 99;
under Hitler, o8, 99, 125f.; post-
Hitler, 135-6
Teutonic order, 14n.
Thorg, to Prussia, 15
Thuringia (Thiringen), state: origin, 12,
147
party, economic, and defense region,
128, 186, 188
composition of population, 20, 32ff,
national governor acting as state min-
ister, 122
relation to Erfure district, 149, 186
in the Reform Committec, 74ff., 169
special solution of reform issue, 181
see also States, Medium-size states, Fed-
eral Council
Tirol, one-time part of Bavaria, 23, 24
Tirol-Vorarlberg, national, party, and de-
fense region, 128, 151, 189
Todd, Elizabeth, xiii
Torturcs, prohibition, 138
Traffic, 80, 197
Transition, 137, 184
Translation, xv
Tricpel, H., member of Reform Commit-
tee, 160, 168
Turnover tax, 57

U

Ucbherreither, Siegfricd, governor of Styria,
153

Ulrich, prime minister of Flessen, 169

Ulrich, von, Oberprisident of Westphalia,
130n.

Unemployment  administration, 50, Gaff,

United Kingdom, 86 s

United States, 3, 4, 6, 8, 49, 526, 88 -
101
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Unst:éblhty of parhamentary governments,
8

Upper Bavana Suabia (Oberbayern-Schwa-
ben), clection district defeat of na-
tonahsic partes in 1933, 35}
strength of Bavarian People's party,
41, Catholics voting for other parues,
42

economic district, see Southern Bavana

Upper House, Prussian, 18

Upper Silewa (Oberschlesien), province:
hustary, 149, 165

co-cxtenstve  with  Oppeln
1030, 165

Polish representatives, 166

plebiscites, on separation from Ger-
many, 166 7, from Prussia, 167

dwvision between Germany and Poland,

district,

167

clection distrct  defeat of nationalistic
parnes untl 1932, 35, Communsts,
41, Center and Catholies, 42, 165

party, economic, and defense region,
128, 186, 188

expansion under Hitler, 152 3

v
v, delepated  ad

110
Veretmpgte Eleknzitats- und Bergwerks-
. 55

Verfassungsausschuss  der Landerkonfer-
enz, see Reform Commuttee

Verwaltungspobzer, 112, 178

Veterans, see War veterans

VIAG  (Verewmpte Industrie Untesneh-
mungen Aknen Gesellschaft), 54

Vienna (Wien), 8, 13, 935, national, party,
and defense region, 128, 151, 18

Vuidsummen, 157

Vogel, Walther, xv1, 94n

Volkuscher Beobachter, forbidden, 28

Vorarlberg, 24, 151

w

Wachenheim, Hedwig, xim

Wagner, Robert, national governor of
Baden, 153

Waldeek, to Prussia, 8, 147, 160

War of Liberation (18:3), 15, 162

War of Spanish Succession (1701-13), 23

Wartheland, national, party, economuc,
and defense region, 128, 131, 152,
187, 188

War veterans, 50, 80, 107, 179

Waterways, 50, 110, 177-8

Weigert, O, xv

Weimar coaliion  partes (Socal Demo
crats, Democrats, and Center), 6, 20,
31, 32ff,

Wamar Constitution, see Constitution of

1919
Weimar Republic, 6, 88, 146 ; see dlso
special subjects
Wetzel, A, 95 and n
Wells, Roger H, xv, 730
Weser-Ems, electhon distrsct, party, eco-
nomu, and defense region, 125, 126,
128, 130, 186, 188, election results,
348
Weser Ruwer, 32, 42, 44
Westmark, 150, party, economic, and de-
fense region, 128, 130, 187
Westphalia (Westfalen), province, 13,
16, economic region, 126, 1B7; see
also Pravinces
Westphalia North (Westfalen-Nord), elec-
uon district, party and defense re
gon, 125, 128, 188, defeat of na-
uonahstic partes untl 1932, 35,
suength of Communists, 37, Na-
tional Sociahsts, 39, Center, 41
Westphalia South  (Westfalen-Sud), elee-
tion district, party, and defense re
gion, 125, 128, 1B8; defeat of
nationalistie parties 1 1033, 35,
great number of Commumsts, Na-
tional Socialists, 39, Center, 41
West Prussia (Westpreussen), 14n, 15, 16
Wilhelmshaven, to Oldenburg, 150
William [I, abdication, 5
Wirth, Joseph, ex chanceflar, mimster of
the nterior, 168
Wittelsbach House, 24; see also Ravana
Waltderp, 9
Works Projccts Administraton, 63
Wurttemberg, states  elechon  dstrict,
party, economi, and defense region,
128, 186, 188
democratic majonities untl 1932, 32,
Center, 41
Catholic munonty, 42
m the Reform Commutice, 74
post Hitler, 136
see also States, Old states, Bolz
Wurzburg, to Bavara, 23, 25

Y
Youth, 80

Z
Zichenau, to Fast Prussia, 152

Zonng, 80, 178
Zweckyerbande, 55, 134
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