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PREFACE

IT 15 a cisturbing fact that until a year o1 two ago no com-
prehensine book on the governiment of Canada had ever been
written The nearest approach had been a few shmand dreary
volunics on Canadian ‘civics” for use 1 the lugh schools,
some excellent work on Canadian constitutional listory, and
several collections of government documents and allied
material dealing with constitutional questions  The great
obstacle in the wav of prepaiing a imoic amlutious account of
Canadian government has been the deaith of specialized
studies on various phascs ot the subject which would provide
a fund ot secondary matenal and case the Lutden of 1esearch
among the pimary sources  oeicss along these hines durmg
tho past twenty vears has been slow, hut by ne means negli-
gible, and as a tesult. the task, while »till ternidable, has been
greatly lightened Several years ago Diolcssor Clokie took
the plunge, and appeared with what mas farly be called the
fust desciiptive account of the gonanment of Canada  This
volumes the second  Evenso tlus docs not attempt to cover,
cveept inadentally, anythung more than the Canadian federal
or central governmeni and ils relations with the provinces

The almcnce of an adequate suppls ol sccondary sources
has not only uintatlled 1esearch, it has also lcd me to1ely heavily
on many of my [1iends and acquamtiances io, suggestions and
for the chechine of matcital T have, mdoed, heen quite m-
considi1ate n the numadirate demands whieh T have made
on botli thor knowledge and good natuie, and 1t 1s dilircult to
ovelstress the substantial assistance whieh they hiave ren-
dered Tt s one ol 1the most pleasing and sati={ying sides of
acadcnue hife that help of thus kund can my artably be taken
tor granted and s alwavs ginven cheerfully and without stint
whenever requued  From thus host of advisers and eitics T
wish to thanlk vspeaially the {ollowmg, although the Iist given
15 by no means exhaustive D1 Fuoene A Foisey Ieads by
a substantial margin  ITe has stiuagled tluough alniost the
cntue manuscuipt, and his exceptional knowlerdee and fiank
expressions of opinion have been, qute literally, of incal-
culable benefit tome Professor ] A Coiry, Professor Chester

Y



V1il PREFACE

Martin, and Mr A D P Heeney have within more Iymited
fields given help of equal value Dr Arthur Beauchesne and
Mr L C DMloyer of the parhlamentary staft, Ottawa, Mr
R B Bryce and Mr J W Pickersgill of the Dominion civil
service, Mr Hairy Johnson, Toronto, and Professors F C
Auld, H A Inms and V W Bladen have read various
chapters and have contributed many useful suggestions and
criticisms  Finally, I desire to acknowledge the aid given by
the Library staff of the University of Toronto and the editorial
staft of the University of Toronto Press  They have combined
unfailing courtesy and understanding with a most painstaking
efficiency and have helped in no small measure to lighten my
task

R MNacG D

UNIVERSIIY OF TORONTO
September, 1947
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PART I

CONSTITUTIONAL DEVELOPMENT






CHAPTER 1

REPRESENTATIVE AND RESPONSIBLE
GOVERNMENT

THE character of a government, like that of an ndividual,
1s shaped by the two primary forces of heredity and environ-
ment, and the study ot a government, again like that of an
idividual, must pcriorce devote some attention to parentage
and the special associations which have had direct contact
with each particular wstitution  Discussions along these
lines will appear in the following chapters as occasion
warrants But there are also other influences of a simlar
though more geneial niture to be considered— influences
which can be traced beyond the immediate famuly to the
more remote ancestors or which flow i from the broader
mulzen 1n which the mstitution has developed  Thus while
the government of Canada came mto existence on July 1,
1867, and 1its features were to a material degree determined
by the British North Amerca Act, a very significant part of
the new government was contributed by the practices of
the component provinees which, 1n turn, were associated
with the political expenence of other areas on the continent
The greater part ot the govurnment was also profoundly
affected bv British law, t1aditions, and hahits of mind, and
by piecept and (nample i the Umted States, and these
influences have never ceised to operate during the ensuing
eighty years Jluis ond the two chapters loliowing wull,
therefore, be prunanly concerned with certun broad lines
of constitutional development and they will endeavour to
supply a gencral background for the more particular and
detailed studies which follow

{_The early colomal governments i1 what later became
the Donunion of Canada acquired their mmportance for the
most part aiter the American Revolution when England
began to rebuild her shattered Empire ; Three of these
colonies, however, were 1n existence at the tume of the

3



4 THE GOVERNMENT OF CANADA

Revolution and held aloof from it, and to these rmght he
added a number of small colonies in the Yest Indies But
while Quebec had been a British possession and Prince
Edward Island a separate colony for only a few years before
the Declaration of Independence, Nova Scoua (excluding
Cape Breton) had finally come under the British Crown as
early as 1713, and the continuous Brntish connection with
the West Indies was of far longer standing The revolting
American colonies, Nova Scotia, Quebec, Prince Edward
Island, and the British West Indies, despite the widest
differences 1n population and origins, were thus to a degree
the beneficiaries of one tradition and for a short period had
a common if not a yumform experience as subordinate govern-
ments under the British Crown

The first permanent Englsh settlement on the Atlantic
seaboard was Virgmia, 1607, and twelve years later the
first representative government in the Amencas was con-
stituted when the Governor of that colony, acting 1n accord-
ance with his instructions, secured the election of ‘‘two
burgesses out of every town, hundred or other particular
plantation’’ to assist the appointed Council of State In
the vear following, 1620, two other representative bodies
appeared Bermuda set up a legisiature which included a
number of elected members, and the Pilgrim Fathers estab-
hshed a completely selt-goverming colony at Plymouth
The Massachusetts Bay Company, because 1ts charter
happily omitted to specify where the Company’s head-
quarters was to be located, was able to tollow the Plymouth
example and to found in 1630 another self-governing com-
munmty It was about this time that the Crown, which
despite the above events had not lutherto deimitely favoured
representative imstitutions, began a piactice which gave
representation an explicit though indirect support and thereby
greatly advanced its general adoption M\Vhen the Crown
granted a charter and extensive economic and pohtical
rights to a lord proprietor 1t inserted a clause which com-
pelled him to secure the approval of the people of the colony
to all proposed laws Thus in 1627 when the Earl of Carlisle
was granted most of the Lesser Antilles, lus charter stated
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that the laws were to be made “‘with the Consent, Assent
and Approbation ot the trecholders of the sawd Province,
or the greater part of them thcrcunto to be called,”! and
the chaiter 1ssued to Lord Balimoie mn 1032 contamed a
simlar provision concermung the government ot Naryland
From then on, while local conditions might furnmish the
cause or excuse for occasional lapses, representatiy ¢ stitu-
tions 1n the British colonies boeame the established practice,
although the exact legal rights ot the colonists to thesc
mstitutions remained m doubt for soine time |, This uncer-
tamty was dispdiled duning the vghteenth century by the
decisions of the Biuitish courts, which declared that a colony's
rights of sell-govcrnment depended primaiiy on whether
the Crown had acquired the colony by settlement or by
congquest

'In a colony which was acquired by settlement the courts
held that Buitish subjects wore assumed to have taken with
them all Enghsh laws and Lbcrties se tar as they were
compatible with local conditions  \When legislation was to
he enacted in the colony (and this included taxation) 1t
could be passed only with the consent of the local inhabitants
or thar representatives Ine shoit, the night 1o participate
m legisiation was an inalienable right ot a Birtish subject
which could not Le lost metely Iy crossing the Atlantic and
establishing a scttloment on another continenit On the
other hand, the mhalitants ot 1 colony 1cquued by conquest
from, or cesston by, a civilized power were held by the courts
to possess no such rnights under the commen Jaw  Ilere
the Crown (the Ningamn-Counal or the (Goyonor-m-Council
in the colony) had an untcttered right to legislate without
consulting the ongmal inhabitants o1 any Biioish subjects
who nught happen to be thae  Such a lack of political
rights, howeiver, was clearlv not apt to tract Bntish
settlers, and 1n practice the Ciown, 1n order to encourage
imnugration to the colony, would {iequently pronuse or

1As a result of this provision o the charter, Burbados, Anuguy, St Kitts,
Nevis, and Vontscrrat hadcach ieslittle 1epresent e Assembly as carly as 1603
At the tume of the Americwn Revolution no less than twilve governments 1n

the West Indies (mcludine Bumudi) had ILprLsntative mstitutions H
Wrong, Gouornment! of the West fndues, pp 22-32, 80 1
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grant representative institutions The courts decided’ that
if this promise or grant was once made, it was irrevocable
and the Crown would have to abude by its guft, although
there was, of course, nothing to prevent the British Parlia-
ment {(as distingwished from the eyfcutive power, the Crown)
making any change 1t desired VRepresentative mstitutions
were therefore the inherent right of all settled colomes, and
even, when once granted or promised, the right of colonics
acquired by conquest or cesston Thus all the American
colomes had representative government—all, save one,? by
right of settlement, the exception being New York, captuied
from Holland, which secured 1t by virtue of a grant by the
Crown?® The precise form which this government assumed,
however, varied greatly in different colonies

Nova Scotia, although 1t had been captured {rom the
French not once but four times, and although the French
had unmistakable priontv of permanent settlement, was
conventently considered to be a settled English colony An
early statute of 1759 recited that the province "'did alwavs
of Right belong to the Crown of England, both by Prionity
of Discovery and ancient Possession’* and the courts showea
the same splendid disregard ot the histoncal facts® Never-
theless the colony was ruled in the first mnstance (following
1ts cession by France m 1713) by a mulitary Governor and an
appomnted Courncil, although 1 1727 a representative
Assembly was promised as soon as local circumstances
waITarett  Tnere was Qisb soine Uncertainty as to whether
the final government was to be modelled on that of Virginia or

YThe ruling case was Campbell v Hall (1771, 1 Cowper, 204

Strictly speaking, there werc three, for Spain ceded East and West Tloridn

to England in 1763, and thuse were promused cepresentatme imstitutions tn
that year (see wafra, p 81) But Florida was at this time of little consequence
and reverted to Spain 1in 1783

"The treaty of cess.on 1n 1664 guaranteed representative government to
“the town of Manhatans," and this constituted a moral though probably not a
legal obligation on the Crown The distinction between settled and conquered
colomies was of no significance 1n this very early period

N S Slatutes, 3% Geo H, c 3

SUntacke v Dickson, 1 N S Reports, 287, C Ti hend, Hist
the Court of Chancery in Nova Scolie (FQUO), pp 419 I Townshend, Hustary of
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of Massachusclls ! When svetematic settlement hegan with
the tounding of Halilax in 1749 the Comnnssion 1ssued to
Lord Cornwallis clearly mdicated that the deasion had been
grven 1n tavour of the Vogima o “roval” type, tor the
Govurnor was empowncicd to appont a Council ot his own
choosing and "to summon and call General Assemblys ot
the Fiecholders and Plantas withm your Government
according to the usagc of the rest of our Colonies and
Plantations m America” Ior a few vears conditions 1n
the new scttlements made an clctad bods undesirable, but
soan agitation by Butish and parowcularly by New England
mmigrants, combincd with repeated nstiuctions from the
home authoisties, forced the iseuc In 1758 Goveinor
Lawrence summoned the st Assembly, a stcp which
marked the oyvphat hegmmng of democratic govcinment
m Canada

Piince Edward Island was gnnen by the Ciown in 1769
a sepaiatc govarnment which was at fiust composed of only
a Governor and Council, Lut tour vcars later 1t too sccutcd
a represcnlatnne lgslabre  In 17540 Now Biunswuk was
dinorced from Nova Sconia and the Ciown authonized the
Governor to appomnt o Couna! and summon an Assembly
of 1ts own * The ongin ol all tluce Mantime lcgislatures
was therctore o summons by the Crown, an oszarase of the
prerogatine’ and not o statute oif the Butish Parthament
Despitc mamy s icissi{wdes these thice provimaal legislatures
el meeh om ek Toodadoan

Quibec was Iwgally, as well as1n tact, 1 conquerced colony,
but almost as soon 1 the cussion was completed, Governor

IThe zoveenment of Varentttw 1= he o ' (v pe composed ol tn appointed
Governur and Council ind i clec ted Assembly Dassrchusetts alter 1091 had
the ‘“charter ' 1ype with wn ipponted Governor ind i dected Counerl and
Assembly  Rhodc Istind ind Connceticut were also charter wolonies, but they
elected thar Governors 1s well 15 the Council nad \ssembly

Tn the sume e Cipe Breton Tshind wos sepirted from Nova Scotin
and grien its own {zovornor nd Council bul no Ywsemblv IL was reuniled
to Nova Scoti11 1o 1920

Bee wifre, pp M0 T2

148ec C % Spuart f Our Constentin outsale the Brish North Aiaenca
Act,” Canadier Bar Ruvew, Tub, 1025, pp 09 7Y
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Murray recetved mstructions' which not only required him
to establish a Counci] but also stated that “so soon as the
Situation and Circumstances of Qur said Province will
admut thereof, You shall, with the Adwvice of Our Counci,
summon and call a General Assembly of the Freeholders
of Our said Province, You are, therefore, as soon as the
more pressimg Affeirs of Government will allow to grve all
possible attention to the carrying this important Objcct
into Execution ” But before these intentions were imple-
mented the British Government changed 1ts mind  The
overwhelming preponderance of the French m Quebec and
the frichhion between them and the few but very aggresane
British merchants gave little encouragement to proceud
the growing difficulttes with the American colonies, who
found their chief spokesmen and leaders m the Assemblics,
made the British Govermment lock upon colomal popula
chambers with active distrust, while there were some pcople
(Guy Carleton, the second Gevernor of Quebec, for one
who desired to use the colony as a base of operations against
the Americans in the event of the growing tension culminating
mm war There was, moreover, some doubt whether the
French really wanted so novel an mstitution as an Assembly,
and a further question arose whether an Assembly could be
used by the Roman Catholic French members who might
not be allowed to sit unless they had first taken the odath
of supremacy and had made a declaration against transub-
stantiation * But the regrets and misgivings of the Biitish
Cabinet were of themselves msufhcient to bring about o
change, for the Crown had no power to revoke the rcpre-
sentative institutions which 1t had 1n an unguarded moment
so freely promised Such action could be taken only bv
Parliament

Dated Dec 7, 1763  An earler prodamation (Oct 7, 1763) had al-o
contained a simular statement of intention 1 he proclamation covored not only
Quebec but also East and \West Florida and Grenada, and referred to the euling
of Assemblies “m such Manner and Torm as 1s used and directed 10 those Colonis
and_Provinces in Amcrica wnich are under Our immediate Government

A Shortt and A G Doughtv, Documenis relating to the Constituiional History
of Canada, 1759-17971, pp 163 8, 181-205

4 ""Il'h1s same barricr, however, had been overcome 1n Grenada wichout much
ifficulty
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The result was the passage of the Quebec Act of 1774
This greatly extendcd the western limts of the colony so
that 1t mcluded the lhmnterland between the Ohto and the
Mississippr It also declared that Roman Catholics were
to enjoy freedom of religtous worship (thus confirming and
even perhaps amplifying the terms of the Treaty of Pans)
and that the Fiench-Canadian civil law was to be retained
until altered by the colony The criminal [hw was to remain
that of England The Act explicitly repealed the Proclama-
tion of 1763 because 1t was “found upon Expertence to be
mapplicable to the State and Circumstances of the Province,”
and 1mnasmuch as the calling of an Assembly was “at present
mexpedient,” provision was made for an appomted Legis-
lative Council The Council was given, however, no power
of levying gencral tawcs, this being exercised by the British
Parliament Finally, a special oath was provided for Roman
Catholics so that they could accept seats 1 the Council *

The Quebec Act was warmly approved by the French
who not unnaturally saw 1n 1t a great charter of their iberties,
but 1t 1s dilhcult not to consider 1t 1n other respects a
reactionary measure, to1 1t completely ieversed the principle
of representative government and political self-expression
which had hitherto maiked out British colomies as distinct
from thosc of any other nation It 1s not right,” said Fox,
“for tlus country to onginate and establish a constitution
i which there 1s not a spark or semblance of liberty To
go at once and establish 1 perfectly despotic government,
contrary to the gemius and spirit of the British constitution
carries with il the appearance of a love ot despotism and a
settled design to cnsluve the people ot America, very un-
becomung this countis ' lhe autociatic government, the
extension ot ithe wostern boundanes, which was an obvious
challenge to Amelican expanston, and the association of all
this with other coucive measuies passed by the British
Parhament about tlus tune, could not fail to arouserboth
resentment ana suspicion i the American colomes, and

1See W P M Konnuds, [he Constrtulron of Canade (1922 ed }, pp 50-70

35 Heney Chvendish, Dobubis of the Iouse of Commons in the Year 1773
(1839 ed ), pp bl 2
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there can be no doubt that the Act was an important con-
tributory factor to the débdcle which was only a few months
distant * On the other hand, when the war did break out
the Act was mstrumental 1 keeping Quebec tair]ly cold to
American blandishments (although the Zkabitani showeld
hittle enthusiasm for either side), and Canada never tried
to avail herself of Article XI mn the Articles of the American
Confederation which provided for her admission as the
fourteenth state

Whatever effects the Amerncan Revolution may have
had on subsequent Bntish colomal policy, 1t had one immne-
diate result on Canadian development The Revolution
brought a great exodus of loyalist stock to the Mantime
Provinces? and to the western part of Quebec around Lake
Ontano and Lake Ene These people had grown up 1 an
atmosphere of political freedom and they had long enjoyed
representative 1nstitutions, so that settlement and a demand
for political reforms took place almost sunultanecusly
Those who came to Quebec lost no time 1n objecting to the
restiictions of the Quebec Act, and they msisted on ther
right to enjoy the British civil law, habeas corpus, trial by
jury, and, above all, representative government ?

The solution was not long delayed and was embodied
in the Constitutional Act of 1791  Quebec was to be divided
mnto two parts, Upper and Lower Canada, and each province
was thereupon to be given its own Governor, momintcd
Council, and elected Assembly The Act thus restored the
nghts of representation which had been demred Quebeo
seventeen years before and marked a return to the overscas
practice of the British constitution In inother respect,
however, the Acts of 1774 and 1791 were not contradictory
but complementary, {or they combined to preserve and
consolidate the French nationality in British North America
the former provided the essential guarantees, the latter
weal.:i?,e; pRg-f?igland' The Quebec Act, Chester Martin, Empire and Common

*Resulting 1n the creation of the new province of New Brunswick in 1781
See supra, p 7

See petition of Nov 24, 1784, 1n Shortt and Doughty, Documents relatin,,
to the Constitutional Hustory of Conada, I750-I791, pp T12-52
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protected the French from possible conflict, absorption, and
subordination By 1840, when the two provinces were
agamn united, the half-century of segrcgation and self-
government had done 1ts work and French Canada was too
hrmly entrenched to be seriously threatened Lord Durham’s
expectation that Quebec muight come to be another weak
French outpost ke Lowsiana proved 1n the event to be a
starthng miscalculation 1n a report conspicuous for the
shrewdness and perspicacity ot many of its judgments

The first half of the nineteenth century witnessed the
steady economic and political development of British North
America, and as the colonies increased in 1mportance and
virility so  thewr dissatisfaction with their government
increased also  In this they acted in accordance with the
best traditions on the continent and, 1t mught be added, n
accordance with the best traditions of the British people
as well “‘It 1s the genwus of the English race in both henn-
spheres,”” said Robert Baldwin, ‘‘to be concerned in the
government of themselves ’* The form of representative
government 1 Butish North Amerlca was not only a copy
of that previously ewusting in the American colones, but 1t
was reptoducing with unhappy accuracy many of the
1dentical problems and sources of {friction which had appeared
n those colonies before the Revolution  Quarrels between
Governor and legislature, for evample, were as common—
and as cructal—n British North America as they had been
hfty or a hundred jcars before, and the outcomne {as in the
earher struggles) was largely determined by the degree of
financial mdependence which the Governor could command
Thus 1in LowersCanada, where the Crown enjoyed a sub-
stantial independent rovenue dernved 1n large measure from
land and from the imposts of the Quebec Revenue Act
{passed by the British Parliament m 1774 before a repre-
sentative legwslature ensted i Quebec), the Governor was
able successfully to hold out against the Assembly and carry
on the executive government with or without its co-operation *

1See tufra, p 17

*Quoted 1n Martin, Empire and Commonweallh, p 50

3D G Creghton, "“The Struggle for Tnancial Control in Lower Canada
1818-1831," Canzdian Historieal Rewew, June, 1931, pp 120-44
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In Nova Scotia, on the other hand, the independent revenue
of the Crown was small The tncome from land was com-
paratrvely umimportant, and the indirect taves, 1mposed
(as 1n Quebec) on articles of trade and comumerce, were for
the most part paid into the general provincial fund over
which the legislature and not the Governor had control?
Time and again the Assembly slhowed 1ts vigilance and 1ts
determunation to maintain its advantage intact,® for 1t fully
realized the great value of this inancial weapon in 1ts contest
with the Governor for supreme power

The discouraging feature of the struggle in British North
America over self-government was not only 1its sinularity
to an earlier experience, but the apparent mahility of the
home government to learn anything from its first {arllure
For if the British had drawn any moral from the American
Revolution, 1t ,was apparently the exact opposite ot the
correct one W' They were conhdent that the key to the
disaster was excessive freedom and too much power 1n the
popular Assembly, and they were therefore dispused to
increase and not drminish the pressures on that body and
to support the power of the Governor and the social classes
mn the colony on which he rcied  Some, 1ndeed, took an cyen
gloomier view, and held that no effort to hold the colones
could 1n the nature of things be successful, but that 1in a few
more years the inherent centrifugal forces would gain control
and the colonies would once agam declare their independence

In truth the similanty of organic grow th between the first Empire and
the second 15 borne 1n upon onc at every pomnt  Not only are the local
problems the same but with the evception of Nuva Seotia the process of
colonial government begins again almost de novo, and 17 the second Empire,
like the first, came to the brink of dizaster i1t was not because 1t had not a
{air chance All the approved specihes [or making the officials of gotcrn-
ment “independent of the factious will and ciprice of an assembly ' ar.

tried again  The same catchwords of “due subordination” and ““the rights
and hberties of British subjects” appear on erther side  The same brtter

*Under the Colonial Tax Repeal Act of 1778 the Imperial Parliament
declared its policy of relinquishing from this time lorward its own colomal
taxing powers (save lor the requlation of commerce) and provided that the net
praceeds of any tax raised 1n any colony should be spent there as @ part ol the
general revenue ior the use of that colany

*See H A Inms, The Cod Fisheries, pp 26971
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struggle ensues, a struggle whollv :ndigenous to Canndian sui] Lut com-
phecated by false arnalogies drawn from the results ot the earlier conflict
Within fifty years the same malignant disease had runits course Fortunately
there was no recourse to surgery, though the poisoning ot mutual conhdence
threatened the same dissolution  Governor Berpard never silihed his
polrtical opponents in Massachusetts more heartily than Sir Trancis Head
berated the “republicans” of Upper Cinada  Before the struggle was over,
men as staunchly British as Robert Baldwin and Joseph Howe had become
very nearly as desperate as Washington 1n 1774  Baldwin solemnly warned
Lord Durham 1n 1838 that without responsible government “England will
continue to retamn these Colonies bv mcans of her troops alone'' Howe
advised Charlcs Buller as [ate as 1846 that if men like those who “drove
the old Colonies to separation” had their wasy, the problem would he
“discussed 1n a different spirit, ten vears hence, by the Enemies of England,
not by her [riends "'t

The crux of the matter was the contiol of the executive
power All the colomes, 1t 1s true, had representative
government through the elected Legislative Assembly, but
the latter's contrel in any real sense was frustrated by other
elements 1n the government which held no popular mandate
whatever Even the legislative power was shared by the
Assembly with an appointed Legislative Council, but this
was of small impoitance when compared to the exclusive
executive authonty wiclded bv the Governor and the
Executive Council, the members of which he appointed
The lack of popular control in this arrangement was greatly
aggravated by the soctal, 1ddigious and (n Quebec) racial
factors mmvolved The Council 1n all colomes was drawn
from a small and exclusive group representing wealth,
education, government, church, and society, who [requently
used their ofiictal positions Lo arlyance thewr own INTETESTS
through the diruction of policics and the distribution of
patronage FEvcn the Govanor found 1t to his interest to
propitiate the * Chatcau Chque” of Lower Canada, the
“Family Compact’’ of Upper Canada, and similar groups
in the other provinces Joseph Howe's Ictter still presents
an unrwvalled account of the Governo's predicament

He may flutter and struggle in the nct, 1s somc wcll-meaning Governors
have done, but he must at last resign himscli to hus fate and hke a snared
bird be content with the narrow limits 1ssigned him by lus heepers I have

Martn, Empire and Commenwealih, pp 48 50
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now i a Gosernor bullied, sneered at, and almost shut out of sori by, whaly
1 obstinate 1esistince to the svstem created a suspicion that he nught not
yecome 1t= v tim, but I never hnew onc who, even with the Fest it ntion-
ind the tull concurrence and support of the representatine hranch bl
>y the conhdence of his Sovereign was able te contend, an any thing Iil.
air terms, with the small knot ot [unctionaries who form the Councid il
he otfices and wield the powers of the Government  The plun roason 15
ecause, while the Governot 1s amenable to his Seserelgn, and the mombe,
i Assembls are controlled bv thoir constituents, those men aic not e

y,ponstble at afl, and can ilwavs protect and sustain cach other whetho
issatled by the representatises ot the Soverugn or the representitives of
he people’

The attacks ot the reformers went to the contre of tho-w
Aifficulties, and they demanded the right to control the
wdvisers of the Governor Let the Governor call to his
Executive Counctl those who hase the confidence ol the
Assembly, and lct these advisers be changed whenever the
Assembly indicates that 1t wishes a change to Lo moude,
and at one stroke the iriction and quarrelling betweon iy
svecutive and the legislature wall disappear  Representuls.
rovernment would then be iransformed into responsible
government The solution had been discovered in England
many years betorc, although cortain mmplications of  the
zeneral principle were stidl bung worked out by cmpuric
methods But the colomal situation proscnted one nimport int
Litference \/ff this mnovation took place, how would the
Governor be able to tollow the advice of a Council 1esponsilil
to the Assemblv and at the same timc obey wstiuc tiony
arom London? How could he serve two masters with no
assurance or even hkochihood that they would ngrer? s
dilemma became a most usclul argument 1in the hands ol the
reactionaries and tor vcars it rumained also an msurimount bl
barrier to many sincerc retormers

The story of the fight tor 1csponsible goyvanment  the
provinces, 1ts difterent aspects, the rebellions 1n Upper and
Lower Canada, the moie restrained yet equallv effcctine
tactics 1n Nova Scotia, the agitation in other provinces, tle
devices resorted to by the Assemblies to entorce thor
Jemands, the personalities involved, and many other detatls

Joseph Howe Letter 1o Lord John Russoll Sept 18, 1339 1 Sp ok
and Public Letlers of Joseph Houe (ed bv J \ Chusholm) I, pp 230 L
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cannot be discussed 1n thusc few pages The mmediate
sequel, as 15 well known, was the despatch 1n 1838 of Lord
Durham as Gosernoi-m-Chief of all tve provinces (and New-
foundland) with authority to restote order and tranqullity,
to mquire mto the causcs ol the iebellion, and to suggest
measures for the tuture

The result of Loid Durham's mission was the presentation
of s Report—the greatest constitutional document ir
British colomial history In substance, he found- tie com
plamts of the cnitics of the existing system amply justified
The situation m Lower Canada, while bearing a strong
resemblance to that in other provinces, was complicated
and endangered by the clash between the English and French
“I expected to find a contest between a government and a
people,” wrote Durham n a famous passage, ‘I found two
nations warnng m the bosom of a single state 1 found a
struggle, not of principles, but of races, and 1 perceived that
it would be idle to attempt any amelioration of laws or
institutions until we could Orst succeed in terminating the
deadly ammosity that now separates the imhabitants of
Lower Canada mnto the hostile divisions of French and
Enghsh ' To this situation in Lower Canada were added
all the problems and diticulties which were found i the
other colonies as well The Governor had never been free
to follow his own judgment, tor he was hampered by his
adwvisers 1n the colony and tied down by nstructions from,
and constant supertsion by, the Scactary of State and
British civil servants  He was therctore too prone to refer
all matters to London, but neither ‘\linister, Parliament,
nor avil servant bad suthuent knowledge of local conditions
to give adequate guidance, and, as a result of this ignorance,
neither Parliament nor the Biitish people had ever been
able to maimtain any wore than a sporadic interest 1n colomal
affairs  The governments in the colomes had become con-
fused and mcreasinglsy imncompetent The Governor was the
central figure, but there wcic no heads to the important
departments, and the mcmbers of the Executive Council
took an equal part i all matters wlich came before them

Lord Durfiami's Report (ed by Sir C P Lucas), 11, p 16
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This Counul, with no special legal qualifications, also sat
m each colony as a court of appeal Mumicipal nstitutions
erther did not ewst at all or were extremely mefiective, and
nowhere was there an adequate system of municipal taxes
A part (and, until recent years in some colonies, a wery
large part) of each government's revenue and expenditure was
not dependent upon the annualvote of the legislature and hence
was administered under executive and not legislative control
The English system of securing the consent of the Crown
before mtroducing fnancial measures into the legisiature
was not followed, and as a result a wild scramble e¢nsued
over any surplus funds that were available for public works
m the constituencies DBut the fundamental weakness
common to all the governments was their fallure to meet
the elenientary political needs of their communities for the
control of their own affawrs through the subordination ot
the executive to the legislative authority

It was a vain delusion to 1magine that by mere limitationsin the Con
stitutional Act, or an exclusive systemn of government, a body, sirong n
the conscrousness of w i ding the publicopiion of the majority, could regard
certain portions o the previncial revenues as sacred [rom Lts control, could
confine itself to the mere busincss ot making laws, and look on as a passive
or indiferent spectator, while these laws wcre carried 1into eflect or evaded
and the whole business of the country was conducted by men, 11 whose
intentions or capacity 1t had not the shightest conbdence Yet such was
the hmitation placed on the authonty of the Assembly of Lower Candn,
1t muight refuse or pass laws, vote or withhold supplies, but 1t could cvireise
no influence on the nomination ot a single servant of the Crown  Ihe
Executive Council, the law officers, and whatever heads ol departments
are known ¢ the admimstratine system of the Piovince, were placed m
power, without iny regard to the wishes of the people or their represcntitives
nor indecd are there wanting tnstances 1n which a_meie hostility Lo the
majority of the Assembly clevated the most incompetent persons to posls
of honour and tiyst Tlowever decidedly the Assembly might condi mn the
policy of the Govornment, the persons who had advised that policy ritund
their offices and their power of giving bad advice If a law was passcd
after repeated conflicts, it had to be carried 1nto effect by those who had
most strenuouslv opposed 1t T'he wisdom of adopting the true pnincipl
of representative government and facilitating the management of public
affairs, by cntrusting 1t to the persons who have the confidence of the

representative body has never been recogmized in the government of the
North American Colonies !

bid | 11, pp 76 7



REPRESENTATIVE AND RESPONSIBLL GOVERNMENT 17

The two major recommendations of the Report were the
re-union of Upper and Lower Canada and the immediate
grant of responsible government  So fa1 as the two Canadian
colonies were concerned these proposals were interdependent,
for Durham considered that only unton could eliminate the
racial conflict in Lower Canada and thus make 1t possible
for responsible government to junction effectrvely  His
expectation was that this would result 1n the absorption of
the French by the combimed British elements in the two
colonies, and hencc his idea of 2 union was not at all along
federal lines but onc of lusion, “a complete amalgamation
of peoples, races, languages, and laws”t Durham also
looked forward to a wuder union of all the British North
American colonies, but he considered that the time for so
ambitious a project had not yet arnived

His endorsement ol responsible govermment as a com-
prehensive cure for many ot the troubles of the colonies
was whole-hearted and cpbeit  Moteover, as he pointed
out, thus change would myolve no legislation and no radical
mnovation of any kind, but sumply a consistent apphcation
of the principles ot the Diitish constitution, where the same
change had occurrcd m the same imloial way

Every purpese of populir control mu ht be combmed with every
advantage ot vesting tho immediite crorce ol wdvisasn the Crown, were the
Colonial Gox crnor to be instrucled to sccure the co-operation of the Assembly
tn his policy, by entrasting its ulmmstr iaon Lo such men as could command
a majority, and 1f he wae given to understand that he nced count on no
ad from home in any dhiterenee with the Assimbh thait should not directly
mvolve the relations butween the mother countiv and the Colony  This
change might be cllectcd by vamgle despateh cont umng such mstructions 2

The abovce pdssige also sugucsts Lond Durham'’s answer
to the question ol Low eolonal utenomy and  Dritish
supremacy wire 1o he rieonciled, bov the Govanor was to
be spared the dilemma of having to lollow two masters
offering conflicting advice  Duwilam believed that the key
to the difficulty was the division of subjects between the
Imperial and colonial governments The Governor as head
of the colonial admumstration would tollow the advice of

1Sy C P Lucis in Lord Durham's Report, 1, p 124
2Lord Durhiam's Repori, 11, pp 279 80
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his Council in matters of colonial concern, but, as the agoent
of the British Government, he would be expected to scc
that the allotment of authonty was kept intact and that the
local Cabinet and Assembly did not trespass on the nheld
of his principal There would be few 1if any occasions fol
conflict, and these would properly be brought to the attention
of the Impenial authonities ‘““The matters which so concuin
us, are very few The constitution of the form of guvern-
ment—the regulation of foreign relations, and ot trade with
the mother country, the other British Colomes, and loreign
nations—and the disposal of the public lands, arc the only
points on which the mother country requires a control !
The hst of reserved subjects named by Durham was some-
what odd, and much more comprehensive than at fist
appears Presumably ‘“foreign relations’ included the control
over all the armed forces of the colony, ‘‘the disposal of public
lands” certainly mnvolved matters of local revenue which
Durham stresses elsewhere in the Report as being essential
to self-government, and reasonable nnplication would suggest
that the clause aftecting trade would cover a wide arca
But Durham's central idea that a hne of diviston w1s
practicable was the solution adopted some vears latlcr,
although events were to demonstrate that such a distinction
was neither easy to draw nor easy to maintain

The Report also offered a number of minor recommenda-
tions which need only be mentioned here It urged the
creation of strong mumcipal governments in each colonv
All Crown revenues (except those dernved from the sale of
public lands) were to be placed at the disposal of the colom i
governments in exchange for a awvil hst All financial bills
should originate in the Assembly and should recene the
consent of the Crown befoie being introduced, that 1s, thcs
should be imitiated only by a member of the Cabinet [Durham
did not recommend an elected Legislative Council, a measurc
frequently advocated by the reformers, for he felt that 1t
would then cease to act as a check on the lower house, but
he expressed dissatisfaction with 1ts enisting composstion

bid | 11, p 282
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The responsibility of the Cabinet, however, was unmistakably
to be to the Assembly and not to the Legislative Council
Finally, the independence of the judiciary was to be ensured
by giving 1ts members a secure salary through the crvil List
and a tenure dunng good hehaviour

The first major recommendation of the Report as well
as a number of the minor ones were implemented by the
Union Act of 1840 which brought Upper and Lower Canada
together once more The Act provided for a Governor, a
Legislative Council, appointed tor life by the Crown,! and
an elected Legwslative Assembly of eighty-four members,
each of the two former cclonies bemg given forty-two
members This favoured Upper Canada, which at the
moment had the smaller population, but after some years,
when the favours began to fall the other way, Upper Canada
with a suddenly awalkened conscience protested the unfair-
ness of the ariangement and demanded nconsistently but
none the less vehemently “Rep by Pop™ The Union Act
made Englhish the oilhcital language of record, but this was
altered eight vears later and both languages placed on an
equality for all oficial purposes  Revenues were consolidated
and mdependent Crown income was surrendered 1 exchange
for a permanent civil hist, but bills dealing with Crown lands
and religion were to be reserved by the Governor for the con-
sideration of the home authorrties  All money bills were to
originate with the Governor, and then be introduced into the
Assembly

The Llnwpn Aot thus moade no menfion ot resnousthle
government, and even 1t 1t had done so this would not have
affected any of ‘the other provinces In fact, nerther the
colomal Governors nor the British Government had been
converted to the proposal, although an increasing emphasis
was lard 1n despatches from the Colomal Office on the
desirabihity of admitting to the Governor’s Council and to
the public service ‘“‘those persons, who, by their position
and character, have obtained the general confidence and

1This was changed 1n 1856 by maling the members submit to election for
an exght-year term
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esteem of the mhabrtants ol Lhe province "' But this was
far removed from an absolute obligation being placed on
a Gosernor to shed the old advisers and take on the new
ones whenever the Assembly mdicated 1ts desire for a change
Various half-way measures were tried during the nest few
years, and although some met with @ tempolary success and
the members of the Assembly recened more constderation
than before the Durham Report, responsible government
was still very far {rom being aclueved The Governor during
this transitionary pertod was torced by circumstances to
become a politician, for since he could not 1ignore the Assembiy
and have any Council he chose, the obvious and perhaps
the only altermative to responsible government was to tiv
to persuade the Assembly that those who followed lus
leadership deserved its support The Governor thus became
his own First Mimster and endeavoured 1o bulld up, usunlly
from the mederate clement, his own party Governois in
more than one colony plungcd nto the polsitical battles
and devoted their utmost cflorts, sometimes successiully,
though as a rule for only short periods, to secure the clection
of those whom they tavoured .\t other times theGoveinot's
necesstties would compel him to organize a coalitton Councl,
although the very naturc of its personnel and the faet that
only the Governoi's adroitness wnd resource had brought it
mnto evistence, made cohesion dithcult and stability alirost
imposstble

The transitionary pcnod was bick, indeed, the unhappy
consequences of the half-wayv policy could scarcely hasc
continued for long without threateming once again to tear
the structure to pieces Fortunately a change of government
in Great Birtain in 1840 brought Eail Grey to the Colonial
Office, and Grey was prepared to give the Durham proposal

Lord John Russell to C Poulett Thomson (Lord Sydenham), Sept 7, 1839
in W P M Kennedy Consiztutional Documents of Canoda {1930 cd ), p 417
Lord John Russell {Calonial Secretary, 1839 41) was one ol thase who considered
that responsible government placed the Govunor i o 1mpossible position
between the Briush and colomal authorities His statument to the Biitish
House of Commons on responsible governmcrit was the occasion [or Joseph
Howe’s four open “‘Letters to Ford John Russell, * which are not unworthy ot a

place bestde Lord Durham » Report” Sce Speeches and Public Letters of Joseph
Howe, 1, pp 221-66
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a fair trral  "Tlis Country,” he wrote some siv years later,
‘“has no 1nterest whatever in exercising any greater mnfluence
on the mternal affairs of the Colonies, than 1s indispensable
erther for the purpose of preventing any one Colony from
adopting measures injurious to another, or to the Empire
at large, or else for the promotion of the internal good
government of the Colonies, by assisting the imhabitants to
govern themselves '''  The appomtment of two exceptionally
able and DLberal-minded Governors opportunely prepared
the way on the other side of the Atlantic  Sir John Harvey
was made Governor of Nova Scotia shortly before Grey
came to office, and a few months altcr the latter event Lord
Elgin, Durham’s son-m-law, was apponted Governor of
the Province of Canada  Grey’s despaiches from the
Colonial Ofhce laad down the [tnes on which he felt the change
to responsible government should be made, and, as Durham
had foreseen, no other action, sav e the cordial and unreserved
support of the Governnrs and the colomal governments,
was necessary to bring the new system into operation  The
acid test to determinc the castence of i1esponsible govern-
ment was, of course, not mcrely a Governor's Council
supported by the Legislitine Assembly—that condition had
already occurred repeatedly duiing the tiansition—but the
immediate changing of that Council shen it had lest the
confidence of the popular bady [ he fiist test of this nature
was applied in Nova Scotia when, following a general election,
a direct vote of want of conlidence 1n the admimstration
was corned by the Assembly on January 25 1848 the first
effective vote of 1ts kind to be taken outside the British
Isles The Executnne Council resiencd on the 27th, and the
new Premuer, ] B Umiacke, was asked to lorm a Government
the following day In MMarch of the same year a smular
defeat on a vote of want of confidence and an mmmediate
change of government took place 1n the Province ot Canada
The same principle was asserted almost sumultaneously 1n
New Brunswick, and three years later 1t was conceded m
Prince Edward Island

Earl Grey, The Colonal Policy of Lard John Russell's Admamisiration
(1853 ed), I, p 17
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British Columbia and Vancouver Island had a more
varied history, and their 1solation and small white population
delayed the growth of self-government They were governed
first by a Governor and Council, from 1849 to 1850, but in
the latter year a small Assembly was added The discovery
of gold on the Fraser and the resulting influx of miners led
m 1858 to the passage of a British statute which made the
mainland of Bntish Columbhia a spearate Crown Colony
without an Assembly In 1866 another act was passed
reuniting the two colonies and setting up only cne government
composed of a Governor and a Council Although the
latter contamned some elected members, they were m a
munority, so that the change took from Vancouver Island
the popular control of her legislature In 1870 the British
Government by order-m-council gave the Council a majority
of elected members, and this latter body proceeded to sct
up an elected Assembly In the same year British Columbia
entered Confederation, and (in accordance with the terms
of union) mstrtuted responsible government !

The Province of Mamtoba was created after Conted-
eration by Dominion statute in 1870, and 1t obtamncd at
once the ustal Governor, Council, and elected Assembly
with a respensible Cabinet To complete the story, Alberta
and Saskatchewan, after being governed as federal terri-
tories by the Dominion Government assisted by a territorial
legislature, were set up as provinces in 1905 with a Governor,
an Assembly, and a Cabinet responsible to the latter

In none of these four Western Provinces has responsible
government been given any statutory recogmtion the
Governor 1s simply empowered to summon an Execcutne
Council, and no mention 1s made of the necessity tor members
of the Council to have seats mm the Assermnbly or to enjoy 1ts
confidence  In fact, responsible government 1n every
province of Canada rests on the same airy foundation
Whether the provincial constitution 1s that of one of the
Mantime Provinces, which were called into evistence by

For about a year longer, however, the Governor znd not the Premicr

tuled See W N Sage, ‘“Lhe Position of the Lieutenant-Governor in British
Columbia,"” Esseys tn Canadian Hrstory (ed by R Flenley), pp 178 99
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the prerogative, or that of une of the Prairie Provinces which
were explicitly created by a Dominion statute, or that of one
of the other provinces, which have had a more chequered
past, responsible government recerves the same treatment
it 1s demied any exphicit description and 1s found entirely
in custom and usage Lord Durham's simple and convenent
device for introducing cabinet government has proved so
simple and so convenient that 1t seems likely to remain n
its present form indelinitely

The achievement of responsible govermment m 1848
concluded a critical chapter in a long des elopment that began
with the granting of representative institutions to Virginia
i 1619, or, if Canadian antecedents only are considered,
with a similar grant to Nova Scotia 1in 1758 The Amencan
struggle to extend popular contiol ended in independence
The loyal colonies were at that time either so alien or so
small and undeveloped that the process had to begin anew
under almost identical conditions, vet with the enormous
advantage of having the American Revolution constantly
in the background as a warming to offical intransigence
Had these colonies been of greater consequence or even, 1n
Quebec, of Anglo-Savon stock, they might have been able
to restate and to assert with some weight and to theiwr own
advancement the true lesson to be drawn from the Revolu-
tion For in a very short tune 1t again became evident that
representative istitutions alone—as the .\merican colonies
had discovered and, one nught have thought, had unmistak-
ably proved—mwere but a stage m the evolution of seif-
government A Immted control over legislation was merely
an writant to a people imbued with British political tradi-
tions, and no peace was possible until the next logical step
was taken and ewccutine power was either given to those
directly chosen by the people (as was done 1mn most of the
United States) or was brought under the authority of the
popular legislature  But responsible government within the
Empire, as Durham and others clearly realized, could only
be conceded at that time 1if 1t was placed squarely upon a
separation of Imperial and local affairs Experience was
soon to demonstrate, however, that responsible government
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on these terms contamned elements almost as unstable as
any representative institutions which tried to stop with the
exercise of legislative powers alone The line of demarcation
between Imperial and local affairs proved 1n the event to he
netther clear-cut nor obvious, and the desire for more and
more autonomy began immedtately to widen the local arcn
and narrow that which had been reserved m general terms
for the Impenal autherities This was, however, a gradual
process, which was possible 1n large measure because of the
comparative unimportance and immaturnity of British North
America 1 mternational affairs, the temper of the plople,
and the very nature and vagueness of the disputed aic)
For the practice of responstble government based on the
idea of allocation mot only permitted further adsenturcs
m self-government, but 1t facilitated an advance which
proceeded step by step and which could be made with little
friction or 1ll-feeling These developments were eventually
to aftect many aspects of Canadian government, and thes
did not reach their logical destination until 1926 and 1931
when the full equality of Great Britain and the Dominions
was formally declared



CHAPTER II

CONFEDERATION

\THE Dominion of Canada was the legal creation of the British
Vorth America Act, which became eftective on July 1, 1867
This chapter obwiously cannot do justice to tlus great
chmacteric 1n Canadian history, for such discussion 1s essen-
tially the task of the histortan and 1t would also demand
far more space than can be given here All that will be
attempted, theretore, 15 a vcry general account of the leading
events and a brie statement of some of the constitutional
provisions, many of which will reccn e mote detailed treatment
in later pages
The possible union ot the colonies 1 Brnitish North
America was mooted almost as soon as the American colontes
had won their independence, and the projoct was put forward
repeatedly as time went on bv both visionaries and men of
affairs* It wns uentioned, as noted above, by Lord Durham
in 1839, but was dismissed as inopportune The establish-
ment of responsible government, however, and the almost
simultaneous abandonment ot the old colomal svstem of
Great Britain gave a new impetus to the proposal the one
preduced a greater viuulity in provincial governments and
mstitutions by giving the traming and responsibility which
were an essential preperation for the vonture, the other
disrupted provincial trade and torced the provinces hoth to
seed” dharow 1r smbdary ¢ dlen oty end &8 stemgahar
their position as best they mught 1n a lighly competitive
and even dangerous world Each colony had 1ts own special
difficulties to solve, and the success of the federation move-
ment was largely due to the discovery that many of these
difficulties could be met through one common solution
There were, of coutge, common dithculties as well, such
as the general trade problem, mentioned above, which the
British had precipitated n 1846 by their repeal of the

1R G Trotter, Canadian Federation, pp 5 10
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navigation laws and the abandonment of the preferential
tanff on colomal goods® There was also the many-suled
menace from the Umited States which cast a shadow over
all the colonies the bellicose statements of many American
politictans, the exceptional military power of a country
engaged 1n a prolonged crvil war, the danger, frequently
apparent, of becoming embroiled m war through Bntish-
American quarrels, and the threat to the colony of Canada,
although this 1n a sense was a common threat also, of having
the United States 1solate the whole north-eastern corner ot
North America from the remamnder of the contment Ly
taking possession of all the empty western territory The
pre-Confederation period, moreover, was also a time of
disturbing changes 1n the economic world, and the different
colonial economies were finding great difficulty 1n adjusting
themselves to the new technological and industral condi-
tions 2 ‘““The shift from wood to 1ron,” wriles Profcssor
Creighton, ‘““from water-power to steam, {rom canals to
rallways and from saihing-ships to steamboats became
virtually an accomplished fact All these changes fell with
jarring force upon provinaal economies which were unpre-
pared to sustain the tremendous and expenstve adjustments
involved '

Each province also had 1ts parttcular problems to nueet,
some of which were esclusively 1ts own while others werc
special manifestations of more general questions in which
all might have some share It was evident from the first
that the colony of Canada had most to gain from some form
of union both because of the seriousness of its ewsting
dafficulties and the posstbilities of profitable development
under the new regime In the decade before the beginnimg
of the negotiations which eventually led to federation, the
government of the colony was hopelessly deadlocked as a
result of a balance created by polhitical and racial differences,

‘D G Creghton, The Commercial Empire of the St Lawrence, 1760-13,0,
pp 358 70
A Inms, Problems of Slaple Production i Canada, pp 17-23

D G Creghton, '‘British Nocrth America at Confederation,” Rouell-Sirots
Report, Appendix No 2, p 11
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and several attempts at constitutional tinhermg! had failed
to yield any substantial unprovement From 1841 to 1867
there were no less than eighteen different Cabinets i office

Portlolios were divided equally between Canada East and
West, some government depariments, such as education,
were run 11 two separate sections with approxuimately equal
expenditures, and appropriations 1n one section were always
balanced against appropriations n the other? A perpetual
source of dissatisfaction in Canada Viest was the fact that
although she had a much greater population than her
partner® and surpassed her in wealth and importance and 1n
the payment of taxes, the two sections still retained equal
representation in the Legislative Council and in the Assembly

Economic embarrassments in the colony were also acute,
one of the chret ticubles centring about the pending expira-
tion of the reciprocity freaty between Canada and the
United States If, as seemed Iikely, the United States,
would be unwilling to renew the treaty, the Canadian pro-
ducers would face a serious loss of markets, and one obviou

angswer for this and other economic difficulties was an
enlargement of political and economic boundaries  The
province had been engaged for over two decades in a strenu-
ous and costly endeavour to develop a transportation
system of canals and railroads which could hold the trade
of the Great Lakes region against American competition,
but the financial burden was becoming excessive and the
harvest of traffic had been disappointing The Canadian
effort was thus gradually working towards a more restricted
national east-to-west economy built about the existing and
projected means’ of transportation, and this necessarly
mnvolved expansion westwards mto the territory of the
Hudson's Bay Cowmpany The French n the Province of
Canada could scarcely be expected to support a development

1Such as, an elected upper house, An merease 1 the number of members 1n
the Assembly, altliough rctamnig an equil number trom Carada East and West,
the “double majoriiv'' convention which endeavoured unsuccessfullv to ensure
that a Cabinet should retiin a myority in both sections of the province

*Creighton, *‘Briush North America at Confederation,” Rowell-Sirors Report,
Appendix No 2, p 21

iTn 1861 this excess of population was 284,523 and by 1864 was well aver
300,000
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of Canada \\est which would yield such one-sided returns
but an expansion under federal or other auspices was not
nearly so objectionable and nught, mdeed, yteld very
substantial returns to French Canada as well ¢ Both sections
of Canada also favoured a winter outlet to the Atlantic
coast which would make them independent of the favow
of etther a sister colony or a foreign government 2

Many m Nova Scotia and New Brunswick also felt they
had something to gain by federation, although their eycs
were at first fixed upon a smaller and less ambrtious Marn-
time union with Prince Edward Island Thewr limited popu-
lation made these provinces consctous of their 1solatron and
weakness, and they therefore put in the forefront of their de-
mands for the larger federation the construction of an inter-
colonial railway Nova Scotia and New Brunswick had,
indeed, been urging this project upon the British authoitcs
for years past, and, failling to obtamn sufficient support, had
begun to buwld short segments on their own 1esponsibiity
But the financial dramn had been heavy, and both provinces
looked to the proposed federation to supply the capital to
complete the project Nova Scotia and New Brunswich
also expected other economic benefits from umen 2 commen
tariff, a sale in the Canadian provinces for certamn of then
natural products such as coal and fish, and also a markct
for those manufactured articles which they conlidently
expected to produce as a result of their accessibility to coal
Maritime ship-building, shipping, and commerce, which
had been for years pest major activities, were not unnatwially
expected to profit greatly by this anticipated expansion of
trade v

Prince Edward Island did not have, however, the same
inducements as the two mainland provinces The Island
would 1 any event be able to make use of the intercolonial

1Creighton, “British North America at Conlederation,” Rowell-Sirois Report
Appendin No 2,pp 14-21

"'He would defv any one to tahe a map of the world and pont to am
great nation which had not seaports of 1ts own open at all tunes of the yeir
Canada was shut up 1 a prison, as it were, [or five months of the yeir m
fields of 1ce which all the steam engineering apparatus of human ingenuwity could
not overcome " Sir E P Taché, in Confederation Debates, 1865, p 6
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railway, if built, and 1t had not the diveisity of resources
which could hope to find an extensive market in Canada
Its great hope was that the fcderation nught give substantial
assistance 1n buying out the nights of the landed proprietors
whose grip on the Island had been 1ts greatest single handicap
since 1ts settlement  Martime union had virtually nothing
to offer, for this almost mevitably meant the extinction of
the Island as a separate political entity, although the smaller
unton might conceivably become a hrst step to the wider
federation! The advantages of a federal scheme to New-
foundland were probably even more doubtlul than to Primee
Edward [sland, although the possibilitics of mereased trade
were somewhat more alluring However, Newfoundland
was definitely intercsted i the cutcomme of the federation
negotiations, and her entry mto the uniton was regarded
both by herself and others as a very 1eal possibility
Canadian federation began to be a matter of practical
politics 1 the spimg ot 1864 when Dr Charles Tupper,
the Prenuer of Nova Scotia introduced a resolution nto the
legislature of that piovince requesting that delegates should
be appointed “'to confer with dclegates who may be appointed
hy the Governments of New Brunswick and Prince Edward
Island for the purpose of considering the subject of the
umion of the thice provinces under one Government and
Legislature " The resolution was unanimously passed, and
similar resolutions were carricd 1n the legislatures of the
two other Marttime colonies Ariangements were thereupon
made to hold a confercnce of dilegates at Charlottetown m
September On Junc 30 a new coalition Government was
formed 1n the Prevince of Canada, pledged to use its best

WY M Whitelvw, Tuw Variines and Cunade b fore Confederction, pp 196
207, 2514-8

2T here were numerous haibingas of [Lderation which preceded the Nava
Scotma resolution | here was an earher resolution of the Nova Scotia Assembly
1 1861 which had adrocated consultation on the feasibility of both general and
Marntine union  an mtcrprov el confuience 1t Quebee 1o 1862 had discussed
among other things political muen And had sholved 1t the Governor of Now
Brunswick in a despiteh to the Colunnl Scactars December 31, 1862, had
propased Maritinie untan ek boneelarth (w ith Colomal Olhce approval) became
its ardent advocate and in 1863 the letisiature of I'mnce Ldward I[sland had
passed a resolution stiting that it was ' prepired attentively to consider” any
proposal for union which pught come f1om tts neighbours
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efforts to bring about confederation m the British North
American colonies Believing that the Charlottetown meeting
was most opportune for the consideration of the wider union,
the Canadian Government inquired if 1t might also send
representatives to jom i the discussion The request was
granted, although the Maritime Governments cautiously
pomnted out that their authority was formally limited to
proposals for a Maritune union

The Charlottetown Conference was not the first inter-
provincial meetng, for others had been called on occasion
to discuss postal services, tanfts, raillway lines, and other
matters of common concern But these gatherings tad been
rare, and this was the most ambitious conference which had
been attempted up to that time Indeed, one of the most
awkward obstacles in the way of co-operation was the lack
of previous contact and understanding among the delegatcs,
who were virtually unknown to one another, and even such
leaders as Charles Tupper and Leonard Tilley had not me!
John A Macdonald betore the Charlottetown Conference
‘“We don't know each other,” stated a Halifax newspaper
i 1806 “We have no trade with each other We have no
facilities, or resources, or incentives, to mingle with cach
other Ve are shut off from each other by a wilderness,
geograpnically, commercially, politically, and socially We
always cross the United States to shake hands " A special
tour of Canadians to the Maritime colonies was arrangud
in the summer of 1864 for the purpose of mcreasing knowledge
and mutual understanding, and the experiment was generally
considered to have been most successful The conditions
of the time, however, are indicated by twe very significant
facts hrst, the need for orgamzing such a trip, and second,
that the route followed by the party was the usual onc
whereby trax ellers went from Montreal to Saint John by way
of Portland, Maine ® It 1s evident that, while provincial 1sola-
tion and lack of knowledge of ome another were two of the

] Pope, Memors of Sur John A Mucdonald, 1, p 271

2Quoted in Creighton, “British North America at Confedcration," Rowed!
Strors Keport, Appendix No 2, p 36

*Trotter, Canadian Federation, pp 88-90
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greatest barriers to fedeiration, they constituted at the same
tume two of the strongest arguments 1n 1ts support

The conference at Charlottetown was made up ot twenty-
three delegates Canada sent eight, and Nova Scotia,
New Brunswick, and Punce Edward Island, five each?
All delegations contamned representatives from different
political parties, but that from Canada, representing a
coalition Governmenti, spoke with one voice, whereas the
Mantime delegations represented not only three colonies,
but frequently divergent views in each colony The advent
of the “‘unofhcial” Canadian delegation completely altered
the ongmal agenda of the conference, and discussion on
Mantime umon was temporanly pushed to one side The
Canadian representatives put forward their proposals for a
comprehensive union, and each of five speakers gave an
exceptionally able presentation of some particular aspect
of the general plan and then submuitted to cross-questioning
by the other members of the conference Finally, after
some days' discussion the Maritime delegates met alone to
consider what had been the main purpose of the meeting,
but in the face of Prince Edward Island’s determination to
preserve its own legisiatuie and to have the new capital
located on the Island, little progress was made 1n the direction
of Maritime union The conference adjourned 1ts sessions
to convene agamn at Halitax, Samt John, and Fredericton,
where general meetings of all delegates and special meétings
of Manitime delegates were again held All sessions were
secret, and w hile the adiisabiity of such & procedure could
scarcely be questioned, 1t served to arouse suspicion and
distrust 1n some ‘quarters  The decision was reached that
a formal conference of all delegations (1ncluding Newfound-
land) should reassemblc at Quebec m October, and the
Mantime representatives decided that the proposed smaller
unton should be held 1 abeyance awaiting the results of
the Quebec Conference ?

1Tohn A Macdonrld, Brown, Cartrer, ¥Galt, and heGee were the outstand-
ing Canadian delegates Tupper and Tilley the [eading delegates from the

Mantime Provinces Joseph Howe was unable 1o be present
"Whatelaw, The Maritsmes and Canada before Confederation, pp 219-31
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The Charlottetown Conference had thus made substantial
progress 1 bringing the delegates together and making them
known to one another, and also 1n breaking the ground lor
federation and familianzing the political leaders 1 ail
colonies with the major 1ssues mmvolved Its mformal and
tentative character forbade explicit resolutions and commnut-
ments, but 1t had nevertheless brought many of the issucs
to the pomt of general agreement and a large part of the
framework of the new federation had begun to take shape
[t was, however, a somewhat embariassing circumstance, as
disclosed by the sparse records of the Quebec Conterence,
that at times the delegates differed widely in their 1deas as
to what had actually been agreed upon at Charlottetown,
for the absence of defintte resolutions at the earlter mecting
made varied and confhcting understandings possiblc '

That the union should be one of a federal character—that the legislaine
restdoum should be 1 the centra! Parlament—that Parllament's powcs
should be general and provincial powers local—that there should Lo n
Upper and a Lower House—that there should be three districts mn the
Confederation, each equally represented mn the Upper House—tht the
Commons representation should be bascd on population—that there should
be a system ol executive government and a judiciary and proper arrangc
ments concerming property, assets, and hnance—that the Conledor 1tion
was to be British in system and practice—was all easily setiled, not 1t
(Quebec, but at Charlottetown, before the Quebec Cunlerence was ¢va
called Even detai! was to some ewtent disposed of at Charlottctonn
Halilax, Saint John and Fredencton, belore the Conlerence met at Quelore
If the principles of union had not been settled 1n advanee 1t 15 evidont that
Union would not at that time have heen discussed through to conelusion—
that there would not have been any Quebec Conference \ Thus we hind the
qu[erence concerning 1tsclf, prinopallv, with the complcoon ol
matters of detall, alieady largcly settled, and the recordurg of mattors of
prnciple “The task of applying already admitted*general prmnaples to
practical and politzcal facts was, however, tound to be the rcally diticulr
part of constitution bullding

The same representatives who had been at Charlottetown
appeared also at Quebec, although all the colonies evcept
Nova Scotia increased the size of their delegations Canada
had now twelve (its entire Executive Council), New Bruns-

ISee, for example | Pope, Confideration Dociments, pp 69-70 SL 5

2Senate of Canada, Repor! on the British North America Ak (1939) \nne
4, pp 323 See leo, W M Whitelaw, *'Reconstructing the Qucbec Conic
ence,” Caradian Historical Review, Tune, 1938, p 131
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wick and Prince Edward Island, seven each, Nova Scotia,
five, and Newfoundlund, twe Both pohtical parties were
agam represented on each delegation, but thc conference
was nevertheless esscntially Conservative, for that party
had the majority ot dclegates from every colony ewxcept
New Brunswick, and even the Reformers in New Brunswick
had never been very aggresstve  Party clashes, in any event,
were of no great consequence during the deliberations, for
disagreements tended to tollow other lines Each colony
had one vote, but for obvious reasons Canada was allowed
to count as Upper and Lower Canada with one vote each,
an arrangement which still gave the Atlantic colomies a
majority of four to two It 15 of some interest to observe
that there 1s no record ol any split 1n the Canada vote,
that on only one recorded occasion did all four Atlantic
votes go against the two fiom Canada, and that in fully
half the recorded votes Prince Edwaid Island voted against
all the others! Here, as mn all other proceedings of the
conference, the record 13 by no means complete, for the
meetings (following the Charlottetown precedent) were held 1n
secret and no official minutes of the discussions were kept
The mformation which 1s available has thus been gatheled
from many sources and pieced together by careful historical
investigation and reconstruction

The fundamental princaple accepted at Charlottetown
was endorsed unreservedly at Quebec, namely, that the new
government should be a tederation and not a umitary govern-
ment, or, to use the current phrase, a “legislative umion ”
All the delegates would doubtless have admitted, as many
of them did, tlat thev considered a legislative umion a
superior form to a federation, but all would also have added
that nothig but the latter would be able to find general
acceptance  The peculiar position of Quebec with its
different racial origin, religion, language, educational institu-
tions, laws, and culture would alone have made a large
measure of local autonomy imperative, but Quebec was not
the only colony with a strong local patriottsm  ““We had
erther to take a federal union,” said George Brown, “or drop

"Whitelaw, The Maritimes and Cenada before Confederation, pp 237, 240
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the negotiation VNot only were our friends from Lowc
Canada against 1t, but so were most of the delegates from
the Maritime Provinces There was but one choice open
to us—federal umion or nothing "’* John A Macdonald, for
one, relinquished the idea of legislative union with regret,’
and he chose the next best thing, a g;x;Ltgahzed form of
federalism +This distribution of power between the Domin-
ion and the provinces was the feature of the constitution
greatly affected by American expertence The United States
had been engaged for some years i a civil war which was
attributed primanly to the constitutional emphasis on the
rights and powers of the mdividual states, leading to the
assertion of state sovereignty and eventually to armed
conﬂ1ct) Bnitish North Amenca had the opportumity of
profiting by the experience of her neighbour, and the
conference believed that the outstanding lesson to be learncd
was the necessity of strengthening the centripetal forces in
the proposed federation Nacdonald pushed the argument
as far as he dared, and had the satisfaction of seemng the
delegates accept a constitution along the lines he had
suggested

The true principle of a Confederation [said he with more conviction
than accuracy] lay 1 giving to the General Government all the principlcs
and powers of sovereignty, and that the subordinate or individual states
should have no powers but those expressly bestowed on them e should
thus have a powerful Central Government, a powerful Central Legislatyre,
and a decentralized system of munor legislatures for local purposes !

The proposed constitution therefore aimed at building
up the autfondy of ¢he Dommmaen ot 4 nanber of wiays

First, 1t granted the provinces a moderate, but only a
moderate, list of powers, these being essentially those of a
local or private nature which would be best surted to the
capacity and position of the provincial authority  Some
powers, which 1n the United States had been left with the
states, such as criminal law, marriage, and divorce, were
given 1n the Canadian constitution to the federation !

1Canfederahan Debates, 1865, p 108

bd , p 2

Ihd | p 1002
"Thd | p 41
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Secondly, the new constitution was to grant to the
Dominion all powers which were not explicitly grnven to the
provinces In any federal constitution an evhaustive
enumeration of powers granted to the central and local govern-
ments is quite impossible, and hence 1t 1s customary to
msert a blanket clause whereby all unallotted powers (the
so-called residual powers) are vested 1n one party or the
other /' The Umited States’ constitution had allowed the
states to retain this residue and had thereby greatly enhanced
thewr mmportance, the Quebec Conference decided to follow
the other course and pass on the residue to the Dominion
And to make the matter quite clear, this comprehensive
grant was ilustrated by a long list of powers which were
exphatly placed under Dominton junsdiction To quote
Macdonald once more

In framing the constitution care should be taken to avord the mistakes
and weaknesses of the Umted States’ system, the primary error of which
was the reservation to the different States of all powers not delegated to
the General Government e must reverse this process by establishing
a strong central Government, to which shall belong all powers not specially
conferred on the provinces!

We have strengthened the General Government We have given the
General Legislature all the great subjects o1 legislation  We have conferred
on them, not only specifically and 1n detail, all the powers which are inaident
to sovereignty, but we have expressly declared that all sulyects of general
interest not distinctly and exclusively conlerred upon the local governments
and local legislatures, shall bc contcrred upon the General Government
and Legislature *

Thirdly, the constitution stated that the Domnnion
Government was to have the power of appointing and
removing the Licutenint-Govcinors in each province, thereby
placing the Dominion in the position occupted up to that
time by the [mperial Government 1n relation to the admims-
tration of the mdividual colonies The Dominion would
thus have an agent and a spokesman in each province, he
was given the power of refusing assent to provincial bills
or reserving them for the pleasure of the Governor-General,
and while it was sometimes stated that the Lteutenant-

YPope, Memorrs of Sir John A Macdonald, I,p 269
2Confederatton Debales, 1865, p 33
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Governor would be an independent official,! there can be
little doubt that the expectation was that his influcence
would be as important a factor in the future province as 1t
had proved to be n the colony of the past ?
Fourthly, the Dommion Government was given the
L/nght to disallow_or set aside any provincial law within a
Yeéar of its | passage This was another existing function ot
the British Government, and one which would give the new
Domimion the last word on all acts of all the provincial
legislatures ‘'By vesting the appomntment of the lieutcnant-
governors i the General Government,” sad George Brown,
“and giving a veto for all local measures, we have securcd
that no 1nJust1ce shall be dome without appeal mn local
leg1slatlon
The federation was thus intended to depart radically
from the pure federal form in which the component local
units are of equal or co-ordinate rank with the central govern-
ment The provinces were to be nferior bodies possessing
little more prestige and authonty than mflated municipalities
Even the sketchy records of the contemporary discussions
which have come down to us contamn scattered references

to “municipal councils on a large scale,” “local municipal
parhaments,” and the like, while the provincial legislatures
are repeatedly described as “subordmate,” ‘‘mmor,” and

“inferior” bodies Ve propose,”” said Dr Charles T'uppe:
1n a revealing sentence, ‘‘to preserve the Local Governments
m the Lower Piovinces because we have not municipal
wnstitutions’’, but he was also careful to state that while
“we should dimimsh the powers of the Logal Governments,
we must not shock too largely the prejudices of the people
in that respect '™

History was to prove, however, that the Dominion had
not acqured, nor had the provinces relinquished, nearly
as much as the Fathers of the Confederation had planned
or the paper constitution suggested The course of this

1See Pope, Confederation Documents, p 78
tConfederation Debales, 1865, p 42

Ubid ,p 108

‘Pope, Confederation Documents, pp 85, 75 6
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development will be taken up n another chapter,! hut the
general trend may be indicated briefly here  The emphasis
which was later lard by the courts on the plenary nature of
provmcml authority, the broad interprctation which they
gave to the provincial jurnsdiction over property and civil
rights,and the narrow mterpietation winch they placed on the
restdual power of the Donunion, combined to render almost
completely nugatory the mmtentions ot the Quebec Conference
on these matters Moieover, the anticipated Domuuon
influence through the agency of the Lieutenant-Governors
proved 1n the event to be of httle consequence, and had
Canada followed the practice (later adopted mm Australia)
of allowing the British Government to continue 1ts appornt-
ment ot local Governors, the relative position of Dominion
and province would have been virtually the same as it 1s
today The remaiming mstrument ot Domunion control,
the power of disallowance, also failed to realize the ongimal
expectations  For many vews aftcr Conlederation, 1t 1s true,
the Dommnion Gosernment {icquentls intcrsened on various
grounds and disallowed provinaal statutes, but towards the
end of the century the power bLigan to lapse and 1t was used
thereatter as an exceptional 1ather than a nermal expedient
Sporadic revivals of disallowance have occurred durmg the
past twenly-Ave years, but 1t 1s still tan from being the active
agent m assing to the Dominion that oversight wlhich was
contemplated mn 1864 * The combined tiund of all thewe aids
to Donunion piedonunance 1n the lederation has been gener-
ally to tmposcrish and not to emich Domimon authonty
Such is the vanuty ot loresight in constitutional matters
The detailedww orking-out of some of the ideas tentatively
agreed upon at Charlotictown caused at times many difficul-
ties and nusgivings at Quebece  One of the most acute
controverstes centred about the composition of the {wo
legislative houses proposed The small provinces (knowing
that representation by population would be adopted for
the lower house) urged that they should each receive eight

1See zﬂfrﬂ, PP 107-15
See tafra, pp 233 8
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members in the upper chamber (or thirty-two) as agamst
twenty-four for each of the Canadas (or forty-eight for
Upper and Lower Canada combmed) Curously enough,
there seems to have been only one suggestion (from a Prince
Edward Island delegate) that representation in the upper
chamber shounld be on the strictly federal basis of granting
the same representation to each provice, and even this was
substantially modified by 1ts proposer almost as soon as it
was put forward ! The most likely esplanation of this lack
of assertiveness on the part of the small provinces e that
the conference regarded this feature of the American
constitution as one of the grave dangers mmplicit 1 the
doctnne of states rights After a three days’ struggle, which
threatened to break wp the meeting, a compromise was
reached which was founded on the still extant proposal for
Mantime union  This compromise gave to the threc
Marrtune Provinces (soon, perhaps, to be united) twenty-
four members (Nova Scotia and New Brunswick, ten each,
Prince Edward Island, four}, to Newfoundland an additional
four, while the two Canadas retained twenty-four each
The recent Canadian experience with an elected upper
chamber had not impressed even the Canadian delegates
from that province, and this was reinforced by the conviction
that imasmuch as responsible government was necessarily
identified with the lower house, 1t would be wiser not to
risk a possible nival by calling 1into evistence a second elected
body The confeience therefore decided to have the members
of the new Senate appointed for lLife by the Gavernor-
General-in-Council  The original body, however, was to De
filled wherever possible (escept 1 the «case of Princc
Edward Island) from the members of the existing Legislatinc
Councils 1n each province on the nomination of the provincial
Governments, who were to see that both political parties
were fairly represented > This proposal, while tending to
destroy the federal character of the Senate, was clearly

¥Notes on the Quebec Conference’” (A A Macdonald), Canadian Historical
Rewew, March, 1920, pp 356

Pope, Confederalion Documents, pp 62-6, Whitelaw, The Maruzmes oend
Cancda before Confederation, pp 242-6 This prelerence to ewsting Legislitive
Councillors was eventually left out of the British North America Act
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designed to facilitate the acceptance of the fedeiation plan
by the provincial legislatures

The apportionment of members 1n the House of Commons
was a much simpler problem, for Lower Canada had already
conceded representation by population mn this chamber 1n
exchange for equality with Upper Canada in the Scnate
The same principle was accepted without demur by everyone
except some of the delegates from Prince Edward Island
Quebec was to be given the constant number of sixty-five
members, and the representation of each of the other
provinces was to bear the same relation to its population as
sixty-five bore to the population of Quebee Inasmuch as the
Newfoundland census on which its first representation was
to be based was taken four years earlier than that of the
others, Newfoundland was granted an additional member
The plea of Prince Edward Island to be allowed more than
the allotted five members' was, however, not heeded, on
the ground that the rule must be “ngid and unyielding”
and apply equally to all 2 The decision was not satisfactory
to the Island delegateswhose votes from this time on were
cast steadily against the other votes of the conference

The distmbution of powers between Dominion and
provinces seems to have occasioned surprisingly few difficul-
ties of a serious nature, so convinced were the delegates of
the necesstty of creating a stiong central government A
suggested distribution had been worked out previously in
the Canadian delegation and this was agreed upon by the
entire conference substantially as proposed  “Sea coast
and inland fisheries' were left under federal jurisdiction but
were (o be sharetl with the province,? “incorporation of
private or lochl comparies, except such as relate to matters

One Island delegaite slated that “not even two or three more members
would induce me to grie my assent to the scheme [ never understood that any
proposiiion at Charletietown was to be hnding as to representation by popula-
tion It was a mere suggestion then thrown out by Canada for consideration
Pope, Confederalion Documenis, p 69

*The agreement zeached w1 Upper Canada, 82 Lower Canada, 65, NMova
Scotia, 19, New Brunswich, 15, Newloundland, 8, Prince Edward Island, 5
Id, pp 66-73

Eventually, under the Butish North America Act, these went back to the
exclusive jurisdiction of the Dominion
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assigned to the General Parllament” was added to the sug
gested provincial powers, and several other minor changes waie
made ! Education was placed under provincial jurisdiction
with the rider added that the nights and privileges as tu
denominational schools which were possessed Dy the Protcs-
tant and Catholic minorities 1n Lower and Upper Canady
respectively were to remain undisturbed Finance was onc
of the most controversial questions and 1t threatencd for a
time to stop the negotiations The division of the tawng
field won substantial agreement, but 1t left the provinces
i a large measure dependent upon the Dommion for assist-
ance The Atlantic Provinces, because of the rudinientar,
character of thewr mumcipal mstitutions and the mcagic
revenues and services which these provided, were accustonu d
to rely more upon the provincial government to supply
various services than was the practice in Canada, and thur
delegates therefore demanded generous contributions fiom
the Dominton to meet thisneed * The Dominion assumpstion
of provmcial debts, however, supplemented by a system ot
subsidies and special grants,® eventually secured conscnt,
although Prince Edward Island, whose financial sacrifices
were relatively heavy, was far from satisfied and yorud
against these resolutions

The conference proposals regarding the executive powu
were covered for the most part in one vague comprehenstie
clause stating that this power was vested 1n the Soveruiyn
and was to “be admmstered according to the well undu-
stood principles of the British Constitution by the Soveruign
personally or by the Representative of the Sovereign duly
authorized " The feeling of the delegates was that the
prerogative powers of the Crown could not be restricted b
clauses relating to the composition and personnel of the
Cabmet, and that any explicit mention of responsiblc
government was both improper and unnecessary

The resolutions dealing with the law and the judiciaiv
were non-controversial, and were easily settled, jurisdiction

Pope, Confederation Documents, pp 22 30

0 D Shelton, Lzfe and Nmes of A 1 Gall, pp 360-70 Whitclhw, T
Maritames and Caneda b fore Confederalion, pp 253 6

*See wafra, pp 119-22
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m these matters bemng divided between the two authorities
Provision was made for the possible creation by the Dommnion
of a general court ot appeal

The dMantune Provinces obtamed an undertaking that
the Dommmion would secure without delay the completion
of the mtercolomal railway  Another clause (a guid pro quo
demanded by the Canadian delegates) stated that the con-
ference regarded communication with the north-western
ternitory of the highest importance, and that this should
be prosecuted “‘at the earliest possible period that the state
of the Finances will permit”’  Another clause made tentative
and general provision for the later admission of the North-
West Territory, British Columbia, and Vancouver, although
it was stated that the exact terms and conditions would be
decided at the time of cntrance

The Quebec Conference brought ils labours to a close
in the short period of three wecks, although after an interval
of travelling and specch-malking the dilegates held a very
brief session at Montreal to make a fcw minor revisions
The recommendations were cmbodied in seventy-two resolu-
tions One of these suggested the next step which was
contemplated, namiely, that ‘'the sanction of the linperial
and I ocal Parhaments shall be sought for the Union of the
Provinces on the prinaples adopted by the Conference ”
[nasmuch as no legislature had foimally authorized the
conference (although that of Canada had been given a
general statcment of 1ls Government s tederal mtentions)
some formal appioval would seem to have bcen highly
desirable A general appeal to the people m an election for
a mandate to préceed with the proposals was considered
unwise by the conference which also eIt that such an expe-
dient leaned too much towards the American rather than
the British practice

The sanction mentioned m the Quebec Resolutions,
however, was never obtained  In March, 1865, the legislature
of Canada, after a long debate, accepted the seventy-two
resolutions as rccommended, and requested the Impenal
Parliament to mmplement them  But the other colonies
thought otherwise Prince Edward Island, the consistent
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rebel at the Quebec Conference, rejected the rcsolutions
'and even went on record as wishing to dissociate itself
\permanently from any kind of union with Canada or with
any other colony Newfoundland postponed any tnal
decision for the time, but later definstely repudiated fedcra-
tion The Premuer of New Brunswick held a general election
on the question, and he and his party sustamned a decisive
and humiliating defeat The Premuer of Nova Scotu,
mmndful of the New Brunswick election results and mnfluenced
by Joseph Howe's opposition and his growing popular
support, avoided a vate in the Assembly on the Quebec
proposals by securing another which again expressed approy al
of Mantime umon Thus one of the five colomes at the
Quebec Conference had approved of federation, one had
side-stepped 1t because of increasing opposition, and three
had virtually or explicitly repudiated the proposals

A delegation composed of members of the Canadian
Cabinet nevertheless went to England to discuss, amoeng
other questions, the suggested federation The Bntish
Government proved to be extremely sympathetic and gaie
assurances that 1t would use all legitimate means to nduce
the Marntime Provinces to agree to the proposal Thus
proved 1n the event to be no 1dle promise A clear mtimation
to the Governors in both Atlantic Provinces that the British
authorities were very desirous of having federation approved,
the resulting activity of the none too scrupulous Governor
of Mew Bronswiek! a Dluni refusal by the Colonal Okt
i 1865 to assist 1m any plan for Mantine umion unless it
were part of a wider scheme, a growing appreciation by
New Brunswick of the benefits to be cypected from the
mtercolomal railway, the threatened Feman imvasion from
the United States 1n 1866-—all helped to turn public opinion
in New Brunswick more and more mn the direction of federa-
tion  On April 10, 1866, the Government of New Brunswick
resigned, bemng virtually pushed out of office by the

A new Governor was selected for Nova Scotia who would be more enthu
swastic about federation than his predecessor
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Governor,! and 1 the ensuing election, which was financed n
large measure by contributions from Canada, the federation
party secured a victory as complete as that of 1ts opponents
a year before Dr Tupper, who had been carefully watching
the progress of events, decided that the time for more
decisive action had come, and he moved, and the Nova
Scotia Assembly passed, a resolution 1n April, 1866, expressing
the desirability of general federation and authorzing the
Governor ‘‘to appoint delegates to arrange with the Impenal
Government a scheme of union which will effectively ensure
just provision for the nights and interests of this Provinge
The New Brunswick legislature passed a resolution in June
in almost identical terms Thus although neither Nova
Scotia nor New Brunswick had accepted the Quebec Resolu-
tions, their legistatures had espressed a desire to have the
whole federation question reconsidered and to work out a
scheme of union 1n consultation with the British Government
In December, 1806, the new conference began 1ts sittings
in London

Although the Quebec Resolutions had been in high
disfavour in Nova Scotia and New Brunswick they were
nevertheless used as the basis of discussion at the London
Conference A few umportant changes and a large number
of comparatively munor alterations and additions were
made, but 1n most essentials the terms of the Quebec Resolu-
tions were re-endorsed There 1s, however, no doubt that the
seven draft bills (1esulting finally in the British North
Amance Aot were founalad an the Landon and nod an the
Quebec Resolutions This substitution of new resolutions
for those drafted at Quebec was, indeed, essential The
provinces representcd at London were not the same as those
represented at Quebec, and the dropping-out of Prince
Edward Island and Newfoundland mught well have neces-

1See George & Wilson, “New Brunswick's Entrance into Confederation,”
Canadian Historical Revzew, March, 1928, pp 4-24 The Governor of Canada,
Lord Monck, considercd the possbility ol draggmg New Brunswick into
federation even against the wishes ot the people  Why should the British Parlia-
ment, he asked Macdonald, “allow a majurity 1n one branch of the Lemslature
in a small province te overbear the evprissed opinion of the rest of B N A '7
Ind , pp 212
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sitated substantial changes or the cancellation of compronuses
which had been made on the assumption that these provinces
were to enter N oreover, the Quebec Resolutions had becn
approved by Canada only, and Nova Scotia and New
Brunswick had reappointed delegates with the express
mntention of recerving terms more acceptable than thosc
obtamed at Quebec?®! The Mantime Provinces were thore
fore bound to insist on a complete reconsideration of (he
federation proposals, and this tock place at London

The changes made by the London Resolutions aflected
the Dommion and provincial powers, education, the Senate,
the pardoning power, provincial substdies, and the nter-
colonial railway, as well as munor matters  Junstiction
over penitentiaries was transferred from the province to the
Dommion, statistics became a stated Denumon topic,
solemnization of marnage was given to the provinee,
jurtsdiction over sea coast and mland fishertes ceascd to e
a concurrent power and was ginen to the Dommon alonc
A greater prolection of minonty nights and privileges m edu
cation was extended to all provinces, and provision was made
for an appeal to the Dommion Parhament in the esent of these
rights or privileges being infringed Nova Scotia and Now
Brunswick each recened twelve senatos instead of ten,
though protision was made that 1n the event of Prince Edw ard
Island enterning Confederation, these would revert to tun
and the Island would receive the four seats thus madc
available The pardoning power of the Lieutenant-Gos crnors
was restricted  Additions were made to the provincid
subsidies which mnproved somewhat the position of the
Martime Provinces, and the provision regardimg the inter
colomal railway was altered by making 1ts immediate con
struction mandatory  \When the colomal delegates had
consulted with the British authorities and the proposals

'When Dr Tupper reported back to the Nova Scotia Assembly tn 1867, he
sard “The position that we occupy 1s one of no hittle pride for we are able
to say that we have not only obtamned evervthing which was granted at Quebec,
but that verv important concessions have been made en the arrangements that
are now be'ng consummated, and that all these alterations are most {avouralde

i%él;e mtéarests of these Maritime Provinges " N S Assembly Debales, March 18
P
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were drafted m the form of a bdl, other changes were made,
the chief ones being the omission of the Lieutenant-Governor’s
power of pardon, and a clause designed to overcome sone
of the rigiditv in the total number of scnators by permitting
a limited number of emergency appomtments The hill
also contained skeleton constitutions tor Ontario and Quebec,
for these provinces, unlike Nova Scotia and New Brunswick,
had no separate ewstence tn 1807 and 1t was therefore
necessary 1o substitute two provine,f governments for the
one which had been 1n exstence since the Union Act of 1840

The bill was introduced 1nto the House of Lords by the
Colomal Secretary, Lord Carnaryon, and passed both
houses without arousing any great interest or enthusiasm
A T Galt was shocked by the English indifterence to
Confedeiration and attributed mitich ot 1t to a fear that
Canadian 1ssues might mnvolve England in a war with the
United States, Sir JOhl’l J.\]EI.CC]OH([](_I Caustlcally observed
some years latcr that the bill was treated with no more
concern than if 1t “‘were a private lyj] uniting iwo or three
English parishes”, and a spectator, sitting in the gallery of
the Commons, noted that when the House passed on to the
next bill, which dealt with the imposition of dog taxes, there
was a perceptible Dughtening of the nterest of the members
m the business betore them The British Noith America
Act recaved the royal assent on March 29, was proclaimed
on May 22, and came mto eltcct on July 1, 1867

Mention should be made of the curious fact that there
was no general consensus ot the authorities 1n British North
Ametica belund the written constitulion as ey entually enacted
i 1867  Nova Scatra and New Brungwiclk mav be considered
as repudiating by maction and Dy the umplication of their
later resolutions the terms which had been diafted at Quebec,
although they both empouwered their representatives to
negotiate a new agrecment at London The legislature of
Canada, on the other hand, had formally accepted the
Quebec Resolutions, butl it had not gnen 1ts Cabinet any
authority to enter mto further negotiations to draw up a
new or modified agreement ! Both the Nova Scotia and New

1See Senate ot Canada, Report on the Bripch North Amerwe Act (1939),
Annex 4, pp 24-30, 36-47
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Brunswick delegates reported to their respective legislatures
the sixty-mne London Resolutions as embodying the results
of their labours, but the Canadian delegation apparently
retained the fiction that the British North Amenca Act
rested on the resolutions agreed to at Quebec No colony
had any opportunity to pass upon the new federation erther
m a general election (until 1t was too late) or by a popular
vote, an omuission which was inexcusable 1 Nova Scoti
where the federation proposals were notoriously unpopular
Lord Monck's suggestion that they should ignore the wishes
of the people of New Brunswick had been applied, 1n effect,
a few miles further to the south and east Nova Scotia
ushered in the new Domuinion on July 1, 1867, by draping
her streets 1n black, and in the first Domimon election
returned eighteen out of nineteen members pledged to rcpeal

Even the general nature of the above account will indicate
how many features of the British North America Act were
shaped not only by the local constitutions and history Lut
also by the immediate influences of Great Britain and the
United States The Confederation debates of the Canadian
legislature in 1865 are filled with references to the institutions
of both these countries, and their experiences are frecly
called upon to serve either as a warming or an inspiration
from which Canada should draw the appropriate lesson
There can be no doubt that the great majority ot the founders
of the Dominion were anxmous to mamtain the British
connection and the British stamp upon their political institu-
tions, and the records, although scanty, breathe loyalty
and admiration 1n almost every paragraph Possible 1nde-
pendence, which had many outspoken adtocates m Britain,
found no support at the constitutional conferences The
preamble to the British North Amernica Act was therefore
stating the simple truth when 1t proclaimed that the pecple
of the provinces desired "‘a Constitution similar in Principle
to that of the United Kingdom ”

‘Thus the chief characteristics of the new Canadian govern
ment, with one important exception, bore the mark of therr
British ancestry the King (and Governor-General) as the
chief executive officer, the central and dominant position
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of the Crown, the nommated Senate with a life tenure,
the representative House of Commons, the treatment of
financial measures, in both their initiation by the Crown and
their mtroduction into the House of Commons, the privileges
of the houses, the appointment of Lieutenant-Governors,
the disallowance of provincal legislation, the appointed
judiciary holding office dunng good behaviour—these were
all derived immediately or by direct descent from Great
Britain  Even the nomenclature was affected by the con-
tagion the House of Commons, His Majesty's Privy Council
for Canada, and, 1f Macdonald had had his way, the Kingdom
of Canada, were stnking examples  Some of the omissions
are charactenstically British also, and the faillure to insert
any extensive bill of rights section, the refusal to attempt
any legal definition of the principles of responsible govern-
ment, and perhaps the absence of an amending clause, are
no less indicative of 1ts derivation than are the explicit
statements of the Act

The outstanding exception to the general rule of British
influence was, of course, the part of the Act dealing with the
federal distribution of power Here, as has been already
mndicated, the ciperience of the United States worked both
to encourage and to dissuade ‘It 1s the fashion now,”
said Macdonaid in 1865, ‘“to enlarge on the defects of the
Constitution of the United States, but 1 am not one of those
who look upon 1t as a failure I think and believe that 1t 1s
one of the most skilful works which human intelligence ever
created, [1t] 1s one ot the mast perfect organizations that ever
governed a free people To say that 1t has some defects
1s but to say that’it 1s not the work of Omniscience, but of
human intellects "' The American esample, as this passage
indicates, undoubtedly served as a constant inspiration
which encouraged the British North American colonies to
seek their solution 1in some form of federalism, but in deter-
munmg the balance of authonty Detween the federation and
the provinces, the allotment of subjects, and the location of

YConfederation Debates, 1865, p 32 See Edgar Mclnnis, “Two North

American Federations,” Essays tn Canadian History (ed by R Flenley), pp 94-
118
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the residual power, they endeavoured to interpret American
experience and profit by American nustakes lhe same
attitude 1s evident 1n other matters as well, indeed, on most
questions there 1s a fauly strong bias agamst American
practices Certam ‘‘republican” manifestations were rc-
garded with alarm by most of the delegates, despite the pust
tendencies of the Clear Grit party 1 Canada 1o copy somg
of the features of the Jacksoman democracy The election
of judges was apparently not even mentioned at any of the
conferences, a proposal of George Brown to abolish responsilie
government 1n the provinces and substitute an exccutne
and legislature, popularly elected for fixed terms, could
tind no other supporters, and the terms of the judges, ol
the senators, and even of the members of the House ol
Commons show the same disregard for the Jaclhsonian
principles of frequent electrons and rotation mn oifice MNor
was there much of the Jacksonian influence 1n the consistent
reluctance to submit the question of federation to any pepular
verdict ““The course of the New Brunswick Goscrnment
1n dissolving their Parliament, and appealing to the puople,”
wrote John A dacdonald, “was unstatesmanhke and
unsuccessful, as 1t desetved to be Whatever might have
been the result in the legislature, the subject would have
been fairly discussed and its mernts understood, and it he
[the Premier] had been defeated, he then had an appcal to
the people ™ This desire to avoid an election or to hold
any form of plebiscite was conveniently explained as being
in accord with British 1deas ot the functions of a represcnta-
tive legislature, but 1t also sprang from a somewhat shaky
belief mn the solid virtues of popular goverament

The extension of the boundaries of the Dominion and the
realization of the ambition of the Fathers ot Confederation
to expand westwards to the Paafic were not long defcrred
The British North America Act had provided for the adnus-
sion of Rupert’s Land and the North-WWest Territory into
the union by Imperal order-in-council 1n response to an
address by the Canadian Parhament Proceedings wcre
mitiated 1n 1867 to bring this about, and on July 15, 1870,

\I Pope, Correspondence of Sir Jokn Macdonsld, p 23
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these territories were formally anneved to the Dommmon
The Province ot Mamitoba was admitted at the same tume
by Dominion statute! In the tollowing year, 1n comphance
with addresses from the Canadian Parliament and the
legislature of British Columbia as provided under the terms
of the British North America Act, an Impernial order-in-
council admitted Biritish Columbia to the Dommmon, and
two years later (1873) after similar addresses and under the
same authonty another order-in-council admitted Prince
Edward Island In 1905 two Dominion statutes transformed
a large block ol the western terrtory into the provinces of
Alberta and Saskatchewan Finally, Newfoundland cnterced
the federation as the tenth provinge i 10407

1Because some doubts arose as to the power of the Dominion Parhament to
create new provinces and provide for thewr government, the Manitoba Act was
validated and the general power enswmicd Tor the [uture by the passage of an
amendment to the B N A \ctin 1871 (Brit Statules 34-35 Vict , ¢ 28)

-Tt his been mpos-ible i the fourth punung (1949Y of this book to insert
1l the altcrniives which should e miwde 15 0 result of the entrance of New-
foundland into the fedler tion  The only chinge (other than the one above) 15

the addition of the 1919 1mendment (No 1) 1o the British North America Act,
which appears 15 \ppendix 1
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DOMINION STATUS

Tue umque international position and powers of the self
governing Dominions n the British Commonwealth had
therr origin with the earliest colomial settlements  [he
problem of how much autonomy these colonies should exercise
was faced at that time, and 1t has never ceased to be a question
of paramount importance It was a critical 1ssue mm the
history of the American colonies, after the Revolution, it
was scarcely less so, with the leadership in the movement
for increasmg powers of self-government still comung from
the North American continent A number of the important
stages 1n this history have already been discussed under the
origins of representative and responsible government 1 hese
two great advances were, indeed, far more vital to Canadian
autonomy than any of the changes which have occuired
during the past century, and without these prelimmman
steps, none of the later developments would have been
possible The creation of the Dominton of Canada marked
another advance of a somewhat different kind, although
this event made httle immediate change 1n the aggregalc
powers of self-government of the federated colomes It
added enormously, however, to their prestige and mmpor
tance, and when m later years the Dominmion pressed fur
progressively greater powers, 1t was not only able to make
its voice more clearly heard, but that voice also carricd far
greater authority and was much more dithcult to 1gnore or
to refuse

Attention has already been called to the fact that the
setting of definite boundaries to what were to be considered as
local aftairs and what was to be treated as the special province
of the Bntish Government was, m the nature of things,
impermanent,! but that the arrangement had the great
advantage of yielding gradually to pressure whenever the

1See supra, pp 234
a0
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occaston demanded  DMaternial and far-reaching changes
could thus be brought about not by sensational crises and
bitter quarrels over great principles, but quietly, and as a
rule temperately, through the settlement of minor problems
ansing 1m the day to day relationships of the British and
overseas governments The Durham line of division between
matters of Impenal and local jurisdiction! was 1n fact partly
abandoned almost as soon as 1t was stated The ‘“‘disposal
of public lands’™ became at once a matter for the local
authonties, and the disposal of the veved question of the
clergy reserves by the Canadian legislature as early as 1854
proved how intimately these matters were related to the
[ocal government and how necessary 1t was that that govern-
ment should make the settlement The ‘'constitution of
the form of government,” w hile to some small degree involving
the British Parliament, was in practice also left to the colonies
to determine Thus British North America drew up 1ts own
terms of Coniederation, and the function of the Impernal
authorities at this time was primarily one of rendering
helpful advice and guidance after the essential articles of
agreement had been debated and finally agreed upon

There remamed Durham’s third and much more extensive
area of Imperial control, namely, “the regulation of foreign
relations, and of trade with the mother country, the other
Brtish Colonies, and foreign nations” Some of these
limitations on colomal authority were to persist for many
years, but even here the borrer began to crumble some
time before Confedeiation Colomal leaders had at first
unreservedly accepted the position that the British Parlia-
ment would determine the general outline of the Empire's
fiscal policies and would therefore be responsible for the
enactment of tariffs both at home and throughout the
Empire Even when the British economic policy was
radically altered in the late forties through the repeal of the
corn laws and the navigation acts, and although the colomes
were permutted under the Enabling Act of 1846 to repeal
British duties 1n force 1 thar territories, the colomal legis-
latures remamned for a bref period under the old spell In

1See supre, pp 17-18
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1849, for example, Francis Hincks 1 mtroducing the Cana-
dian budget expressed the view that a colonial tarnff agamst
Great Britamn would be lttle short of a declaration of
independence  But the following years witnessed a marked
and speedy change In 1859 the Canadian legisiature passed
a bill which raised the general tanff on manufactured articles,
a step which caused a violent outburst from certein English
manufactunng nterests 1 Sheffield who msisted that
British rights were being infringed This protest was
forwarded to Canada by the Imperial Government with an
mtimation that the Canadian act might conceivably bne
disallowed, a chalienge which was quickly accepted n a
memorandum drawn up by Alexander T Galt, the Canadian
Finance Mmister Its interest lies not alone 1n the unequis o-
cal statement of the rights of the colony, but also 1n the
allied argument that the freedom of actron which the memo-
randum demanded was an mescapable consequence ol
responsible government

The Government of Canada acting for 1ts Legislature and people
cannot, through those feellngs of deference wiich they owe to the Impcini
authortties, 10 any manner warve or dimumsh the right of the people ol
Canada to decide for themselves both as to the mode and extent to wluch
taxation shall be imposed The Provincial Ministry are at all times reads
to afford explanations in regard to the acts of the Legislature to wluch thes
are party, but, subject to their duty and allegiance to her Majesiy, thun
responsibility 1n all general questions of policy must be to the Provinciil
Parhament, by whose confidence they administer the affairs of the countiy
Self government would be utterly anmthdated 1f the views of the Imperal
Government were to be prelerred to those of the people of Cannda It s
therefore, the dutv of the present Government distinctly to athrm the right
of the Canadian Legislature to adjust the tanation of the people 1n the was
they deem best, even 1f 1t should unfortunatcly happen to meet the disap
proval of the Impenal Minustry  Her Majesty cannot be adyised to disallow
such acts, unless her advisers are prepared to assume the admrmstration
of the afluirs of the Colony irrespective of the views of its (nhabitants !

Such restramnts on Canadian autonomy as persistcd
from Confederation to the First World War operated within
three broad fields (1) Canadian internal affairs, (2) externa!
aftairs, (3) Impenal relations The restraining power was
naturally the Imperial Government, and the constant trend

'W P M Kennedy, Constiutsonal Documents of Canada (1930 ed ), p 539
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of events was towaids the partial or complete removal of
all these restnctions

¥ Infernal affawrs, 1867-ro14

The Brtish Government, as mdicated 1 the above
pages, had relnquished, even before Confederation, all
important controls over local affairs in British North Amernica,
although there were a nunber of opportunities still remaining
for the exercise of influence 1n minor matters These came,
for the most part, through the Gosernor-General, who was
the representative of the Boutish Government and who had
the right to intervene 1n certain contingencies, even agamst
the wishcs of his Cabinet  Many of these powers of inter-
vention were, however, uncertaun and vague, tor they rested
on law as interpreted by custom, and there was frequently
no certain rule to decide on what occasions the Governor
was to act on his own responsibility and when he was expected
to follow the arlvice of his Council Even the Governor’s
routine Instructions were far fiom constituting an mnfallible
guide, for an accumulation of piecedents might make some
of these obsclete, and the Governor might also refer to
England for special instructions to cover a particular problem
But whether the British Cabinet mnfluenced affairs indirectly
through the Covcornor o1 whether the Govermor without
any reference to London tired to exercise an independent
power of his own, the result, so far 051t touched on Dominion
autonomy, was much the same a non-Canadian authority
was attempting to deade what was as a rule a purely
Canadian question Canadian Caluncts, therefore, could be
counted upon to ragsist any eveicise of the (Governor’s power
on domesiic 1ssucs whencver that action was not taken
under the advice of his constitutional advisers, and if the
precedents conflicted or 1t the British North America Act
or the Imstiuctions were ambiguous, the Cabinet would
almost invariably assert 1its own nght to advise the Governor
as to what action should be taken

The most notable of the advances 1n Canadian powers
at the Governor-General's expense was made 1 1878
through Edward Blake, the Canadian Mimster of Justice,
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whose efforts secured material changes 1in the Commission
and Instructions which were issued to the Governor These
mmstruments for the delegation of the prerogative powers!
had remamed unchanged for many years and as a result
a number of therr provisions had become either obsolete
or qute unsuited to the existing conditions Thus the
Governor-General had been instructed to reserve for
the consideration of the British Government any bill
for divorce, any bill making paper money or other currency
legal tender, any bill tor imposing differential duties, and
bills for other specified purposes, and, in fact, twenty-one
bills had been so reserved by the Governor between 1867
and 1878 The British Government had suggested that the
new mstruments which it was proposing to 1ssue should
contain not only instructions such as the above, but also a
clause authorizing the Governor-General to preside at
Council meetings, another clause freeng him from the
necessity of consulting with his Cabinet m certain contin-
gencies, and another allowing him on occasion to overrule
his Cabinet Blake pomted out that these mmstructions
regarding reservation of hills were quite mapplcable to
Canada, that a Canadian Governor had not for years sat
with the Cabinet etcept on ceremomal occasions, and that
while under unusual circumstances he might not follow
advice, such action was to be considered most exceptional
and would be confined in almost every instance to thosc
matters in which Imperial interests were imvolved These
criticisms were effective, and very substantial modifications
were made along the lines suggested The broad principle
of Blake's argument throughout was th1t Canada was no
longer to be treated as a small dependency, and that
practices which might be applicable to some parts of th
colonlal Empire were quite unsuited to a large mation,
supposedly exercising comprehensive powers of self-govern-
ment

Canada s not merely a colony or a province she 15 a Domunion com
posed of an aggregate of seven large provinces federally umted under an
Imperial Charter, which expressly recites that her constitution 1s to be

13ee nfra, pp 169-73
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symitlar 1o principle to that of the United Kingdom These circumstances,
togethcr with the vastness of her aren, the numher of her free population,
the character of the representative institutions and of the responsible
Government which as eitizens of the various provinces and of Canada her
people have so long enjoyed, all point to the propriety of dealing with the
question 10 hand 1n a manner very diferent [rom that which might be
fitlv adopted with reference to a single and comparazvely small and young
Colony !

On a number of occasions specific 1ssues raised what was
broadly the same general problem as that discussed by
Blake, namely, the power of the Governor-General to make
hts own personal decisions on Canadian questions The
Briish North Amernca Act gave a number of powers to
the Governor-General-in-Council  but 1t also frequently
omitted to mention participation by the Council at all, and
thus mmight be interpreted as giving certan powers to the
Governor acting alone In many of the latter instances
no difficulties occurred, for the Governor tended to follow
advice but there were somc powers which were questionable
The power of the Governor to disallow provincial legislation,
to dismiss a Licutenant-Governor, to make statements on
public questions, to exercise the prerogative ot mercy, to
dismiss Mimsters, to refuse prorogation or dissolution, to
reject appowmtments suggested by his Cabinet—all these
were at some time under discussion or were raised by concrete
1ssues, and 1n the majority of cases the decision was 1n favour
of the Governor accepting the advice of huis Calinet The
emphasis of the argument was not placed so much on the
exact working of the British North America Act or of the
prerogative instruments imolved, but on the broad intent
and on precedents 1n Canada, Great Brtam, and the other
Domuinions The general eftect by 1914 was to make the
Canadian practice comnaide with that in Great Britain and
thus to emphasize the reality of Canadian autonomy in all
aspects of 1ts internal affairs

2 External effarrs, 18671014

Canadian control over external aftairs 1n 1914 was, how-
ever, a different story, for although this had formed part of

\Memorandum of Edward Blake, August, 1876, 1n Kennedy, Constitutional
Documents, p 660
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the same general trend, 1t had made much slower progress
than the control over purely domestic matters In somc
of the foreign or mternational fields Canada could do nothiny
whatever, but i others she had been able to make a modciate
advance towards autonomy She had gained ground steaclils
in her particapation mn the making of those commercial and
political treaties in which she had an immediate concern, and
she had also won hmited recognition at a few international
conferences as a nation with her own idividual nterests and
opinions

Canada had successfully asserted the right to contril
her own tarff (as indicated above) as early as 1859, and the
practice was also well established before Confedcrition
that the provinces would be allowed to send representatises
abroad to discuss informally commercial relations with
foreign countries  \With this as a beginming, the Dowmumon
was able to extend 1ts power over commercial agreemcnts
and treaties through a senes of gradual adaptations which
proceeded par: passu with 1ts growth n size and raportance
and 1ts progress towards self-government in other iiclds
The first of these steps was taken when the Canadion agents
were expressly recognized as associates of the Dritish nego-
tiators 1n an advisory capacity, even although the tormer
did not sign the resulting agreement The Domuon
Government was next permitted to have on such occasions
its own representative, who was formally appointed a British
plenupotentiary and formed a part of the British delegation
This was at hrst a subordinate position, but the Canadin
High Commussioner 1n London, Sir Charles Tupper, who
served on several missions of this kindy soon became the
dominant member, an advance which was made morc
rapidly because of his aggressiveness, his undoubted ability,
and his special knowledge of the items under discussion
In 1884, for example, Tupper took the major role 1 nego
tiations with Spain, and had an agreement been concluded
he would have signed the treaty as one of the British e
sentatives In 1892-3 Tupper again played the leading part
in conducting negotiations with France, and the treaty was
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signed by him in company with the British Ambassador But
the pace was apparently becoming too hot for the British *
Government, and m 1895 Lord Ripon issued a reactionary
despatch which aimed at relegating the colones to a definitely
subordinate position in such matters The principles of this
despatch were, however, never put into practice, and the
earlier position of Tupper was formally and openly recognized
by the British Government in 1ts instructions to its Ambas-
sador at Paris in 1907, which, indeed, went a step further by
advising him that the Canadians would conduct the
negotiations and “will doubtless keep you informed of their
progress’ The British Ambassador merely signed the
treaty n assoctation with the Canadian plenipotentianes
The British Government's control over the negotiation of
Canadian commercial treaties was from this time on no more
than formal, although it continued to intervene at three
stages 1n the proceedings the Brnitish Government (on the
recommendation of the Canadian Cabinet) appointed the
plemipotentianes, one of whom was always a British official,
the latter, as well as the others, signed the treaty, and the
ratification was given by the King upon the advice of the
British Cabinet Even this nomnal control was sometimes
avorded by the Canadian Government negotiating informal
agreements which were implemented by the two parties
enacting reciprocal legislation, a device which eliminated
the British Government completely ?

Canada had also acquired by 1914 other prnivileges in
regard to commercial treaties She was no longer bound
by new trade agreements made by the British Government
untess she so desifed, and if she later wished to withdraw
separately from such agreements, she could do so She
was also consulted by the British Government when the
latter was considering new trade arrangements with foreign
countries, and she was gradually withdrawing from the
scope of those most-favoured-nation treaties which had
been concluded by Great Britain before Canada had been
able to determine her own commercial obligations

1A G Dewey, The Domnions and Diplomacy, I, pp 150-82
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Control over pohtical, as distinguished from commercial,
treaties was not rehnquished by Great Britamn so readily,
although definite progress towards greater Dorminion partic:
pation had been made by 1914 The ongin and status of
the negotiations of any political treaty in which Canada
was primarily interested were much the same as w 1th thuse
dealing with commerce, except that here the special British
representative was expected to function, and did function,
as an active member In one instance Canada had gonc a
bit further, 1n setting up 1n association with the Unitd
States an International Joint Commission to settle disputes
regarding boundary waters and other questions  All thre
Canadian representatives were Canadians, nominated In
Ottawa, but appomnted on the responsibility of the Diitisn
Government Canada had also acquired the nght in somc
political treaties to adhere at ber own discretion  The ral,
however, was that m all political negotiations of a gencr |l
nature, which might affect Canada only incidentally as pirt
of the Empire, the British Government went 1ts onn w i
without any reference to or consultation with the Domimon 't
It should be observed that in all these formal commcreial
and political treaties? the diplomatic umty of the Empirc
was carefully preserved the British Government was the
channel through which all formal steps were taken, and thus
always had an opportumty of ensunng that i1ts viens wen
at least given adequate consideration

The Domimons were also represented in their own nyht
at a number of international conferences 1n which they hid
a special interest In two instances before 19143 they b ul
even signed the resulting agreements on their own bLeluilf

and apart from the British delegates, who had signed for
the remainder of the Empire

1The British Government n 1911 L
consultation 1n the future

"The mformal commercial agreements,
are not mcluded Over these the British

3There was also a ver

ad caunously commutted 1tscf to posaibic

implemented by reciprocal legislation,
: " Government evercised na cootral

¥ eany precedent in 1883 when Sir Charles [upper
not only signed the protocols on behalf of Canada, but even on one occarimﬂ
vaoted agamnst all his Brinsh colleagues, who eventually came over tg his sule
Sir Charles Tupper, Recollechions of Swxty Years, p 175
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3 Imperial relations, 1867-1914

Co-operation between Great Britain and the selt-governing
Dommiens was achicved 1n the early part of this period
largely through the Colomal Office and the local Gosyernor,
the contact bemng mamtained through a constant exchange
of despatches A notable advance was made 1n 1879, when
Canada appownted Sir Alexander T Galt as High Commis-
stoner 1 London, a position wlich, while consular rather
than diplomatic, nevertheless gax ¢ the Dominion Goyernment
a conventently placcd adyocate and spokesman

The great agency for occasional consultation and formal
discusstont was, however, the Imperial Conference This
began m 1887 and continuud with occasional lapses) to
rmeet once every four or five years It was composed of the
Prime DMlimssters and certain ot their colleagues {rom
the sell-governing colomes and Domimons, and leading
members of the British Cabinet [he Conference was 1n
no sense an esxecuine or legislative body, for it could not
bind 1ts principals 1t was cssentially aconicrence of Govern-
ments, meeting to constder mattersin w hich o1l had a common
concern  Thus while it would trom time to time express an
opmion m the {orm ol advisory resolutions, these necessanly
depended for their efiectiveness upon the subsequent action
of a number of autonomous parhaments

The Impenal Confeience usually «vorled puttrng con-
troversial measurts to a vote, but it did not hesitate to
discuss them, and Impenal fedcration, Empire defence,
and reciprocal tarft pieferences came up tor frequent
attention The genaial attitude of the Domimons (although
this, hike the perscmnel, varned somewhat from one meeting
to the next) was as a rule opposcd to any decided centralizing
movement and 1n favour of muntaining the separate powers
of each self-governing umt | he Contercnce in itslater sessions
before the First Woild War giadually mos ed on fiom discuss-
ions of defence to toreign policy, and while the Imiperial
Government was quite ciplicit 1 asscting that 1t alone
could be held responsible for that policy, the earlier ban on
such discussions was beng slowly removed The 1911
Conference, for example, listcned to the Foreign Secretary
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submit a long and careful exposition of Empire foreign policy,
an unprecedented concession to the growing importance ot
the Domimons In the years immediately before the out-
break of war the Dommon Governments were given addi-
tional information irom time to time concerning these and
allied matters It 1s very doubtful 1f the Dominions generally
desired anything more than this very limited contact with
foreign affairs and Empare defence, for they felt that if they
allowed themselves to be placed in a position where they
offered adwice, they could scarcely avoid accepting respon-
sibility and backing up the jomnt decision with such forces as
they had at their disposal

Thus by 1914 Canada and the other Domumions were
completely self-goverming 1 all their internal affairs, and they
were also beginning to acquire substantial powers in external
relations So far as commercial treaties were concerned the
reahties of power had already passed over to the Dominions,
and with political treaties there had been some progress i
the same direction The Domumons had even made a
modest débul at international gatherings of a minor nature
In Empire matters affecting one another, each self-governing
part tended to follow its own course, subject, however, to
fairly continuous informal consultation with the United
Kmgdom and a general consultation from time to tiume
through the Imperial Conference But in formulating
foreign policy the Domunions had virtually no share, and in
the more vital matters of declanng war, making peace,
appointing diplomatic agents, and participating 1 major
international gatherings the Dominions kad no share w hat-
ever

On August 4, 1914, Canada found herself at war through
the action of the British Government She had not been
consulted, she had herself made no declaration of war, and
she had 1 no way taken part in the diplomatic exchanges
which had led to the final catastrophe But although legally
committed to the war, the extent of her participation was
admittedly 1n her own hands, for this principle of autonomv
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had been stated tune and again, and had rccenved a practical
demonstration during the South African War The Canadian
Parhament therefore made 1ts own independent decision
on how active a role Canada should play 1n the struggle

The First World War began a new period 1n the develop-
ment of Domunon status, for while the events which {ollowed
were rooted in the past and might well be considered to be
the natural outcome of earhier tendencies, the advance
was extremely rapid and the rcsults were both far-reaching
and decistve  The drive belind this movement was the
Dominions’ conspicuous war eftort, which gradually bult
up int each a strong national conscrousness of 1ts inchivrduality,
its power, and 1ts mportance For a year or two of war
this feeling giew slowly, Lut it then rapidly mounted and
rematned at a high level 1t found expression 1 a general
conviction tluoughout the Domimions that their efforts and
sacrifices should be recogmzed as a fair measure of therr
maturity, and that thev were therefore entitled to a far
greater control of theiwr own destinies than heretofore

The first great coucession to this demand was 1n 1917
when ajl Domumuion Prime Ministers were summoned to meet
with the Botish War Cabinet as an Empire Cabinet, which
proceeded to discuss and decide questions of high policy and
the general conduct of the war Donunion representatives
in the following months held other meetings of the same
nature with the Biitish Cabinet, they later took part in the
deliberations of the Pans Peace Conference, and they signed
the peace treaties Vi hen the League of Nations was created,
the Domimons boeame ongmal members and were given
seats 1 then own rnght on the goverming bodies of the League

The years following the Peace Conference were dotted
with constitutional 1ssues (raised for the most part by
Canada) which served to test the powers ot the Dominions
to participate actively i foreign affairs A common Empire
foreign policy, enunciated by a meeting of the Prime Mimsters
of the Empire, was tentatively tried in the immediate post-
war years, but 1t broke down badly when subnutted to
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sudden strain in the Chanak cnisis in 1922 From that time
on, 1ssue after 1ssue persistently emphasized the determina-
tion of most of the Dominions to be their own miasters,
even although such a policy necessarily involved the
abandonment of the diplomatic unity of the Empire  Finallv,
after four years of Fabian tactics, several Donumons brought
the matter to an exphat decision at the Impenal Conference
of 1926. This Conference 1ssued a formal statement pro
clasming the complete equality in status of the United
Kingdom and the Dom:nmions, an equality which was manites
not only 1n international affairs but also within the Empire
The British Commonwealth was to remamn united under a
common King, and suberdination, exther in law oran practice,
was to give way to association and co-operation among
autonomous partners

Theiwr positton and mutual relaton [te, of Great Britawn aund the
Domunions] may be readily defined They are aufonomous Commnuilies
withwn the British Empire, equal wn slatus, 1tn no wey subordingic one io
another wm any aspect of therr domestic or external affarrs, tHough winited by g

common allegiance fo the Crown, and freely associated as members of the Brifue
Commonweaith of Nalons

It 1s an essential consequence of the equality of status that the
Governor-General of a Domuinion 1s the representative of the Crown, holding
in all essential respects the same position 1n relation 16 the administriton
of public affairs in the Dominion as 1s held by His Majesty the hing m
Great Britain, and that he 15 not the representative or agent of His Maycst. -
Government in Great Britain or of any Department of that Government

The Conference proceeded to discuss a number of the
ponts implied 1n these statements in some detaill Dis
allowance of Domimon legislation by the British authoritics
and reservation by the Governor-General vere declared to be
obsolete, 1t was desirable to repeal a number of Brtish
statutes which still applied to the Dominions, the retention
of judicial appeals to the Judicial Committee of the Privy
Council should rest entirely with the Dominion concerned,
each Dominion should possess complete treaty-making
authonty, acting through the King, but on the advice ot
its own Cabinet, neither Great Britam nor any Domimon

For 2 full discussion of the events of this period see R MacG Dawson,
The Decelopment of Dominion Sigtus, 1900-1036, pp 36-103, 203 324
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could be committed to active obligations in foreign affairs
wrthout the definite assent of its own government, all parts
would profit by an exchange of mformation, consultation,
and, at times, co-opcration in foreign aftairs, and new
arrangements for consultation and communication between
one part of the Empire and another should therefore receive
special consideration  The long-cherished diplomatic unity
of the Empire in foreign affairs was thus tacitly abandoned,
for the King might follow several contradictory policies de-
pending on the different capacities in which he was called
upon to act

These declarations of the 1926 Conference still left a
number of legal imequalities untouched, and arrangements
were made for a later meet.ng of experts to consider how these
could best be removed This body was accordingly set up
as the Conference on the Operation of Domimon Legislation
and Merchant Shipping Legislation, and it presented its
report m 1929 along the lines suggested The Imperial
Conierence of 1930 concurred 1n this report, and formally
requested that the recommendations there made should be
enacted by the Bntish Parhiament In response to this
request the Brinsh Parllament passed the Statute of West-
munster m 1931

The Statute of W estiminster thus endeay oured to augment
the autonomy ot the Dominions as proclumed 1in 1926 by
removing certain legal handicaps which to some degree stili
hampered their powers It provided that the Colonial
Laws Validhty Act (under which Domunion statutes were
voud if they conflicted with statutes of the Imperial Parha-
ment) was no longer to apply to the Dominions, that in the
future no Domimion statute was to be declared voud because
it was repugnant to the law of the United Kingdom, and that
no act of the inperial Parhament was to extend to a Dominion
unless 1t declared that the Domunion had requested and
consented to its enactment The Statute also declared that
a Dominion Parliament had the power to enact laws having
extra-territorial operation The Colonial Courts of Admuralty
Act, 1890, and the Merchant Shipping Act, 1894, were no
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longer tu apply to the Dominions A special clause stated
that the provisions of the Statute of \Westminster wcic not
to affect the position of the British North America Act anil
1ts amendments, a reservation nserted at the request of
Canada 1 order that the British North America Act shouid
not be amendable by an ordinary act of the Canadian
Parliament )

The constitutional development since 1931 has simply
been a confirmation of the plenary powers of the Dominions
as proclaimed and stated by the above Conferences
and by the Statute of Westmnster Eire bhas pushed
therr implications so far that 1t has now lLittle more than a
nominal foothold in the Empire  The other Domimons,
with the possible exception of South Africa, have shoun
little desire to follow Eire’s example, and have been satisficd
and generally pleased with the new terms of association
They have been able to pursue their own ends 1n international
affairs, while keeping one another informed of their intentions
and working 1n concert whenever this appeared to be mutually
advantageous In 1932 they negotiated the Ottawa trade
agreements which through vanous concessions promoted trade
within the Commonwealth The outbreak of the Second
World War 1 1939 acted as a double test it helped to
gauge both the mdependence and possible neutrality of the
Domumons as well as their common patriotism and fanuly
loyalty Australia and New Zealand considered that the
Bnitish declaration of war ncluded thern as well, while
South Afnca, Canada, and Eiue delberately made thar
own choice South Africa thus declared war three days
after the United Kingdom made its dectsion, Canada dud
the same after a lapse of seven days, Eire remained perma-
nently neutral The exceptional strain and the sacrfics
of the war demonstrated for the second time 1n a quarter-
century the great strength of the tenuous ties that hold
together this unique association of nations, and the trayic
days of 1940 brought home, at least to this generation, the
reahty of the common inheritance which had hitherto been
so thoughtlessly accepted and so inadequately appreciated
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Members of the Commonwealth realized as never before 1n
their history that political, cwil, and rehgious lberty,
parhamentary democracy, tolerance, mutual respect, and
affection constitute the underlymg supports of their associa-
tion, and that these are of paramount importance and have
in a grave emergency first claim on the loyalty of each of
the associated nations ‘'The British Empire 1s not founded
upon negations,” stated the report of the Imperial Conference
of 1926 “It depends essentially, if not formally, on positive
ideals Free mstitutions are 1ts life-blood Free co-operation
15 its nstrument Peace, security, and progress are among
1ts objects "’
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CHAPTER IV

IT'HE NATURE OF THE CONSTITUTION

IT 15 a convenient, but far trom accurate, statement to say
that Canada has awritten constitution, for the written British
North America Act and its amendments tend to overshadow
v
those other cofistitutional principles and understandings the
nature and significance of which are not so clearly and
obviously indicated The wntten document has been, of
course, lustorically and legally indispensable 1n that 1t created
the Domimon by uniting the four original provinces, and 1t
has since then fermed the common tie which has bound
together the nme provinces which today compose the
federation The Act is thus undoubtedly of fundamental
constitutional impeortance 1t outhines in some detail certain
parts of the central government, 1t gives the distribution
of power bctween the Dominmon and the provinces, and
because of the peculiar situation ewsting 1 1867, 1t also
provided an 1nitial government for both Ontario and Quebec
The Bntish North Amernica Act, however, does not
pretend to be a comprehcnsive document, such as, for
example, the constitution of the Umited States, and there
15 thus little of the well-rounded, balanced description and
enumeratioir of authotities and tunctrons which so frequently
characterize those written constitutions which aim to cover
all the essentials of government within o himited number of
carefully articulatcd scetions here are many—very many—
vital things about*the government of Canada (to say nothing
of the provincial governments) which are not stated or even
hinted 1n the British North America Act, and even those
matters which are dealt with in some detail are frequently
given in such fashion that they become ambiguous and
sometimes musleading Thus any earnest literal-minded
student who would endeavour to learn about Canadian
government by nothing more than a consclentious examina-
tion of the Act would be shocked to discover that the
Dominion 1s ruled as follows

69
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The esecutive government and authonty of Canada 1s
vested 1n the Sovereign, who 1s apparently’ represented by
a Governor-General (Sections 9, 10) The latter 1s asusted
by a Council, which he chooses, and summons, and removes
(11), and which advises um 1n his Worlﬁ(m, 13) The
Sovereign 1s Commander-in-Chief of all naval and military
torces m Canada (15) The Governor-General appomts
the Speaker of the Senate (34), and wvirtually all the judges
(96) He appoints all the members of one house of the
legislature (24), and these members hold office for life (29)
The other legislative body, the House of Commons, 15 called
together by the Governor (38), and this house can be dis-
solved by him at any time and a new election ordered (50)
All money bills must first be recommended by the Governor
before they can be passed by Parliament (54) The Governor
may assent to legislation, he may refuse his assent, or he
may reserve a bill for the consideration of the King-n-
Council i Great Britamn {55-57}, and he may also disallow
any provincial act or refuse his assent to any provincial
bill reserved for the sigmification of lus pleasure (55-57, 90)
The same general powers are exercisable by the provincial
Lieutenant-Governors, who are appointed by the Governor-
General and are accountable to lum (58, 59, 90) ‘

Thus 1s a careful and literal rendering of those parts of
the British North America Act which deal witly the executive
power and Its relations to the legislature “Canada would
thus appear to suffer under a dictatorship, the autocratic
rule of one central figure, acting 1n the place of the Sovereign,
who governs the Dominion with little reference to or control
by the people The only popular elenfent 1s apparently
supplied by a House of Commons, which meets when the
Governor desires, considers financial legislation which he
recommends, and can be forced 1nto an election whenever he
deems 1t desirable  While 1t 1s true that the Governor 1s ad-
vised by his Council, the exercise of the above powers1s vested
in the Governor alone  This was, indeed, substantially the
nature of theexecutive government before 1848, and this part

'There 15 a small gap here m the Act which 1 Glled by t
instruments by the Crown See infre, p 171C ' filled By the saue of prerogative



THE NATURE OF FHE CONSTITUTION 71

of the written constitution still wears the garments of one
hundred years ago It can be properly understood and
interpreted today only in the Light ot the changes which
have occurred since then, and these changes are to be found
i large measure 1 the unwritten constitution

The _unwntten portion of the Canadian constitution
thus 1 des such matters as the following, all (and more)
ot whiCh' are necessary to an understanding of the nature
of the executive power (1) that today on wvirtually all
questions the Governor-General does mot act according to
his own judgment or on his own responsibility, but on the
advice of his Council, (2} that this Council s not the Council
mentioned n the British North America Act, but only a
part of that Council acting in the name of the whole, {3) that
this active part of the Counail 1s the Cabinet, a body never
mentioned anywhere m the Act, (4) that this part of the
Council 15 chosen by the Prime Minister, (5) that there 1s
stich a person as a Pnme Mister the most iymportant
political figure 1n Canadn does not appecar mn any part of
the written constitution, indeed, he 1s mentioned only
casually 1n one or two Canadian statutes, (6) that the Prime
MMimster and his Cabmnet must alwnvs hasve the support
of the House of Commons, and that ail members of the
Cabinet, mncluding the Prime Mlmister, must have seats
m that body or mn the Senate, (7) that the Cabinet stays
in office largely because of 1ts steady support from a political
party, {8} that most of the Cabinet members are lheads of
executive depariments, (9) that almost all the above are
reproduced 1n mumiature 1n the provincial governments

A large number ot major onussions thus deal with the
executive powcr This peculiarity can be traced to the
British Government 9:a the founders of the federation, both
of whom apparently believed that while the discretionary
powers of the Governor-General were i many matters
clearly comprehended and controlled, they should neverthe-
{ess be treated m a statute as though they still existed 1n
all therr pristine vigour  \We cannot lunit or define the
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powers of the Crown mn such respect,” said John A Macdonald
“See our Union Act There 1s nothing in 1t about responstble
government It 1s a system which we have adopted There 1s
not even any resolution on our own journals as to the number
of the executive The Sovereign may have such number
as she pleases " It was, no doubt, a harmless diosyncrasy,
and 1n the result 1t proved to be highly beneficial, for a
more explicit statement might conceivably have lessened
the flexibility of the comstitution and have caused greater
friction and embarrassmentin later years On the other hand,
both Australia and South Africa at a later date found 1t
possible to be less reticent about one at least of these
principles in their governments, and boldly stated that
Ministers within three months of thewr appontment must
find seats 1n Parliament

Even these few illustrations make 1t abundantly clear
that the unwritten constitution 1s every whit as important
as the British North America Act, and, mdeed, that much
of the latter 1s transformed and made almost unrecogmizable
by the operation of the former, which 1n all these mnstances
consists of established customs and usages which have grown
up over 2 long pertod of yvears But the unwritten or non-
documentary constitution includes very much more than
these conventions ¥ The term also embraces principles ol
the common law as defined by the courts, British and
Canadian acts of Parliament and orders-in-council, judicial
interpretations of the written constitution and other laws,
the rules and prvileges of Parliament, and many other
habitual and rnformal methods of government in addition
to those noted above All these, many of them (despite thc
misleading term “unwritten”) commuitted to writing, others 1n
much more intangible and elustve form, exert a powerful
influence on constitutional practice

The English common law? and many parts of the statutes
and the histonc constitutional documents of England came
to Canada (excepting Quebec) by duect mbheritance It
has already been mdicated how the common law deter-
mined the powers of self-government in both settled and

I Pope, Confederution Documents, p 77 *Infra, p 4Z8
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conquered colonies,) and a subsequent chapter will mndicate
the way in which many of the executive powers 1in Canada
are still affected by the delegation from the Crown 1n Great
Britain of those powers which 1t has for many conturies
possessed under the common law ? The broad rule applied
to the early colonies was that settled colomes (and to a small
degree conqucred colonies also®) were possessed of as miuch
of the general English law, common and statutory, as was
conventently applicable to the colomal conditions* The
scope of the law so applied and the time when 1t was to be
considered eftective 1n the colony were decided either by the
local courts or by formal enactment of the local legislative
authorities

The peculiar position of Quebec, a conquered colony with
an established and quite different legal system, led to the
passage by the Impenal Parliament of the Quebec Act,
1774, whereby the English cruminal law was retained and
the French civil law tormally confirmed, both being subject
to change by local ordmnance® Immediately following the
separation of Upper and Lower Canada 1n 1791, Upper
Canada (Jutherto bound by the Quebec Act) seized the
opportunity to adopt the Enylish cisil law, and the first
act of the first session of its legislature declared that “in
aill matters of contruversy relative to property and civil
rights resort shall be had to the Laws of England,” as of
October 15, 1792 The second act of the same legislature
introduced trial by jury©

Nova Scotia, on the other hand, deeming herself a
settled colony and not being controlled by any special
British statute hké the Quebec Act, could and did allow the
relevant English law to be selected and applhed by the

1Supra, pp 56

2fnfra, pp 171 2

3The extent of the political nights of the Crown, for enample, was determined
in conquered colonies by the common law  Secsupre,pp 56 See A B Keith,
The Governments of the British Enmpare, pp 10-17

1See The Lauderdale Pecrage (1885), 10 App Chr 692, at pp T44-5

8Supra, pp 7 10

apper Canade Slatutes 32 Geo II[, cc 1,2 A number of the other provinces
have similar enactments which set a dehnite date for the application of the

English law The date [or Brinsh Columbia was November 19, 1858, for
Manmtoba, Saskatchewan, and Albert, July 15, 1870
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courts as the need arose, and she thus became possessed
of the fundamental English liberties without any legislative
action whatever A legal commentator in Nova Scotia
expressed the situation thus in 1832

While 1t seems doubtful whether any English laws (except those in
which the Colones are expressly named) have any valdity here, until they
have been adopted into our local junsprudence by distinct legislation or
general recognition and usage, yet, what are generaily esteemed the most
valuable portions of British law, have been transplanted inte our land,—
the Habeas Corpus—the freedom of the Press—the trial by Jury—the
Representative Branch of legislature,—the viva voce examunation of
witnesses, 1 fine all those branches of public law which have drawn the
eulogium of the wisest and the best of men upon the Bratish constitution,
we possess While we are freed from many that have formed the subjcct
of constant objection 1in the mother country !

It should further be noted that subsequent legislation
in England did not apply to any colony unless 1t was expressly
indicated 1n the English statute, and also that the colons
was free to amend any part of the general law wluch had
been declared to be the law of the colony® The power to
define, enlarge, or restrict these fundamental constitutional
rights by lcgislation was later distributed between the
Domimion and the provinces by the Brntish North America
Act, and the situation has thereby become extremely com-
plicated No attempt has been made by either the Dominion
or the provinces to state the exact content of these nghts
i statutory form  They are still rights resting primarils
on common law even though modified and defined 1n some
particulars by legislation  For example, the provincial
legislatures have enacted statutes regulating the adrmnis-
tration of the jury system but not affeeting substantially
the right of trial by jury  The older provinces have enacted

'Bearmish Murdach, Epitome of the Laws of Nova Scefra (1832}, 1, p 35

%[ T nglaj]xburton, An Hastorical and Statistical 4ccount of Nova Scotia (1829),
. PP

*The essenttal provisions of the English Habeas Corpus Act, 1679, were
adopted by local ordinance 11 Quebec in 1784 This was confirmed by the
Constitutional Act, 1791, and all the Enghsh law, common and statutory
relatig to habeas corpus 1 civil matters was applied to Upper Canada bv the
ommbus stitute (alrcady noted) of 1792 (Hancas corpus n e.0t! mattors was
not introduced into Quebec unkil 1812) The provisions of the English Haheas
Corpus Act of 1816 on the other hand, did not apply to Upper Canada until
specifically enacted by the local legisiature
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statutory provisions relating to habeas corpus i civil
matters Through their authouty over “‘property and el
rights” the provincial lemslatures have some power to
modify the mhented common law nights Mt would appear,
hownever, that some at least of these rights, such as freedom
of discussion, cannot be essentially restrnicted by the provinaal
legislatures but ate solely under the jurisdiction of the Domin-
1on Parliament® Also, of course, the Dominion Parliament
through 1ts power Lo make the ciiminal law 1s able to define
and limit personal nghts  Thus the deflimtions of sedition
and unlawful assemblv i the Criminal Code define the outer
hmits of the nghts of freedom of speech and assembly
respectively

v The Canadian constitution also includes a number of
British statutes cevpresslv icferrmg to Canada or to the
Empire  There are still in evistence at lcast one hundred and
thirty of these British statutes which apply to Canada?
but many of them aie not constitutonal 1 nature, and
many are today of no importance whatcier, such as, for
example, those dealing with the slave trode ®The Statute of
Westmunster, 1931, declaued that certain British statutes?
were to be no longer 1 foice mm the Dominions and that the
latter have now the gencral powcr to enact legislation which
may run contrary to the prowisions ol an Imperial act*®
The surviving British statutes of major constitutional
tmportance fur Canada are thus very few indeed They
are, especially, the Butish North Amuica Act and its
amendments {whigh may Dbe convenwntly allowed to re-
main m the separate catigory of the wiitten constitution
allotted to them abovel and the Statute of WWest-

LAlberta Press Bul Case, [1038] 5 C R 100

%0ne hundred and twenty nine are named n a list, furnished by the Depart-
ment of External ATars, which 1s reproduced i Maurnce Olhwvier, Problems of
Canadian Soverergauty, pp 4659  The Mimster of Justice gave the number as
“about 160 " Can H of C Devates, March 19, 1937, p 1041

3The Colonal Laws valility Act, 1865, the Merchant Shipping Act, 1894,
and the Colomal Courts of Admualty Act, 1890  See suprz, pp 63-4

“Supra, p 63 The Forugn Enhistment Act, 1937, thus displaced for Canada
the British Foreign Enlistment Act previously applicable



76 THE GOVERNMENT OF CANADA

minster,! together with any acts which may have been passed
at the express request of the Canadian Government 'The
Declaration of Abdication Act, 1936, for example, 1s 1n the
last group |

Closely associated with the acts of the British Parliament
are those Brnitish orders-in-council (passed under statutory
authority) which form a small but by no means neghgible
part of the Canadian constitution The orders-in-council
admritting to the Dominion Rupert’s Land and the North-
West Terntory, Bntish Columbia, and Prnnce Edward
Island (authorized by Section 146 of the British North
America Act) fzll 1nto this category ?

Acts of the Domunion and provincial parhiaments form
1n many instances other parts of the unwritten constitution
These statutes are what the French call organzc laws, namely,
laws which are looked upon as consfitutional, not because
of some special or formal method of enactment (which 1s the
same as that used for ordinary statutes) but by their content
—the fact that the subject material of these statutes 1s con-
strtutional m 1ts nature  Thus the Domimon act of 18753
which created the Supreme Court of Canada, while passed
i the same way as any ordinary public law, 1s by 1ts purpose
and content unmistakably a part of the constitution The
Dominion acts which have admitted new provinces, altered
boundaries, established the franchise, adjusted the provincial
subsidies, created mew government departments, provided
for the tnal of controverted elections, and a host of others
are all organic laws Inasmuch as large sections of the
provincial constitutions are 1n the form of grovincial statutes,?®
these parts fall entirely tn this category The Domunion
and provincial governments may also from time to time pass

Ht mught be noted in passing that the secyrity of full Dommion leguslative
powers wnich is granted by the Statute of Westmuinster rests on the constifutional
comvent on and assurance that no {uture law applicable to a Domwmion will be
passed by the British Parliament except at the instance of that Domunmion,
and this canvention (s set forth m the preamble of the Statute

"Supra, pp 48-9

iThe Britsh North Amenca Act provided, as already stated, for the
constitutions of Ontario and Quebee, and Domumon statutes for those of

Manitoba, Alberta, and Sashatchewan, but these provinces have virtually the
same power as the others to alter their constitutons by ordinary statute
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orders-in-council concerning constitutional matters wluch
will form further additions of a ssmilar nature

Attention has already been directed to the function of
the judiciary 1n creating part of the early unwritten con-
stitution by 1its task of selecting those English laws and
precedents which seemed applicable to the young colonies
“Qur courts of justice are of necessity obliged to exercise to
a certain extent powers of a legislative description, in adopting
or rejecting different parts of the English law, on the apparent
applicability to our circumstances, or the reverse''! But
the activity of the courts in constitution-making did not
abate after the early period of settlement, for they have
continued to imnterpret and amplify the formal constitution,
the common law, statutes, orders-in-council, etc  The
necessity of applying the distribution of Domimon and
provincial authority contained 1n the British North America
Act has given the courts an especially prominent and effective
place in moulding the Canadian unwrntten constitution 2

Parhament provides another part of the unwritten
constitution through its special privileges and 1its rules of
order and procedure The privileges of both the Domimon
and provincial legislatures, while they rest on statutory
authority, nevertheless trace their descent from and are
referred to those long established in England by the law and
custom of Parliament The way mm which the Canadian
Parllament transacts its business 1s controlled by its own
rules (with the exception of a few clauses 1n the British North
America Act dealing with a quorum, majority vote, election
of a Speaker, and the ongmation of money votes) These
rules are not in statutory form—indeed, many of them are
merely preccdents—and they can be modified at any time
by each house as 1t sees it The rules deal with such matters
as parhamentary comumuttees, conduct of debates, general
procedure, and, to some degree, the relations between the
two houses

There are also the comventions of the constitution, the »
customs and usage which have supplemented, modified, and

Wiurdoch, Egviome af the Laws of Nova Seotra, 1, p 34
Anfra, pp 99-116
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1n some instances preceded many of the other parts* Those
which affect the executive power as outhned mn the Brrtish
North America Act have already been described and while
these furmish the best illustrations of the vital role played
by the conventions, there are many more, stmilar 1 nature
and equally pervasive in their influence, which occur m other
fields of government A number of llustrations follow
|__The functiommng of the legislature and the relations
between the legisiature and the executive are to a marked
degree determined by usage The dependence of the Cabinet
on legislative support, the conditions under which the
Cabmet will resign, its responsibility to the House of Commons
and not to the Senate, the mnsistence that all members of
the Cabmmet who hold portfolios must sit 1 the House,
many of the rules of parliamentary procedute and the
interpretations of these rules (as mentioned above) arc
largely or entirely based on usage

The political parties furnish many other examples
Parties in Canada are unknown to the law, but thewr activity
15 unceasing, and they reach into almost every part of the
government and exert a decisive mfluence on very mam
activities of those who support and those who oppose the
admnistration  The Prime Mimister s the choice, not of
the Governor-General alone, but usually of a national party
convention as well, all the members of the House with a very
few exceptions hatve been nomnated and elected as a result
of party support, almost all the senators have been appomnted
because of party services, and party affiliations colour the
greater part of the proceedings of both houses

The conduct of Imperial relations,” the accretion n
Domimion powers, and the eventual development of Domunton
status have taken place through conventional rather than
legal means The correspendence between the Governor-
General and the home government, the decistons on spectal
1ssues and disputes, the assertions of power by the colomal
or Dominion authonties, the proceedings of Impenal Con-

‘No attempt has been made to distinguish between custom, usage, and

convention A common distinction 1s to treat custom and usage as SYNonymous
terms, and convention as a usage which has acyured obligatory force
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ferences, the refusal of Dominion governments to accede to
the wishes of Great Britain or their compliance theremn—
from these there was built up through the years a set of
principles which governed inter-Impenal relations and Deo-
minion powers without the necessity of changing the letter of
the law  Eventually, 1t was considered desirable to try to
bring the law up to date and in greater accord with the
recogmzed practices, and the Statute of Westminster was
the result But these matteis never stand still, and the same
process of gradual development by informal means immedi-
ately began again and has continued steadily smce that time

To mnclude certan general principles, 1deas, and popularly
held beliets on matters of government as other parts of the
unwrittenn constitution may place an unusual strain upon
what 1s frequently included 1n the term  Yet these also form
an essential element of the conventional constitution and
they will most assuredly mnfluence and often determine the
way 1n which the forces of government will be exerted The
mere fact that a constitutional doctrine 1s not explicitly
enunciated and formally commutted to writing may affect
the external appearance but may not disturb the genumeness
or force of that doctiine Thus the broad tolerance which
will perrmit ditferences of opinion and will disapprove of
punitive or repressie measures against the dissenters 1s of
as great constitutional signilicance and may concewvably
under some circumstances atford an even more assured
protectson than an exphot guarantee of freedom of speech,
written 1nto a constitution, yet with no solid conviction
behind 1t  “As in the creation ot law,” writes W Ivor
Jenmings, “‘the creation of a comvention must be due to the
reason of the thing, bceause 1t accords with the prevailing
political philoesophy,”™ and certam princaples of this philo-
sophy and certain observed conventions become virtually
incdistinguishable  Thus the chief restraint on a Canadian
Cabinet which prevents it from endeavouring to eliminate
all Opposition activity and criticism 1s the prevalent popular
belief (which the Cabinet ttself shares} mn fair play, free speech

1The Law and the Constitution, p 131
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and open cnticism, and the Cabinet 15 therefore not disposed
to use measures of suppression  Fundamentdl attitudes
respecting the liberty of the citizen, whether those principles
enjoy special protection 1 law or not, come under this
categary and denve an enhanced prestige and sanction
from the conviction with which they are generally held

All these conventions, so varied 1n thewr manifestations
and in therr 1nfluence, obviocusly perform a most uscful
function n the government The legal framewoik 1s bound
by 1its very character to be stiff and unyielding, and changes
1n the law will come as a rule after much deliberation and many
ponderous formalhities The conventions give hife to the written
words, they wmtroduce a saving element of Aexibiliiy and en-
able the constitution to develop and adapt itself to demands
and conditions which are of necessity continually changing
They vary widely, however, 11 authority  Some wll represont
merely acceptable procedures, while others are exphicit and
well-recognized practices, one may be trifled with on occasion
or cven, if necessary, ignored, wlile another may i 1ts
extreme form partake of the same ngidity as the written
constrtution itself “The number of members 1n the Canacian
Cabmet, for example, though largely customary, can be
readily altered, the representation of the different provinces
m the Cabinet can be somewhat modified, but not abandoncd,
while the responsibility of the Cabunet to Parliament 1s a
custom more irmly entrenched than moest of the Brtish North
America Act” As a rule, however, the conventions can be
more readily submitted to the acid test of swtability to the
purpose 1n hand, and they will respond more readily when
their madequacy 15 demonstrated Wirftten law and the
conventions will normally complement one another, and
each becomes necessary to the proper functioning of the
other To quote from the report of the 1929 Commuittec
of the Imperial Conference

The association of constitutional conventions with law has long been
famibar in the history of the Brtish Commonwealth, it has been charac-
teristic of political development both m the Jomestic government of these
communities and m ther relations with each other, 1t has permeated both
executive and legislative power It has provided a means of harmonizing
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relations where a purely legal solution ot practical problems was impossible,
would have impaired iree development or would have [aled to catch the
spirit which gives Life to mmstitutions  Such conventions tahe their place
among the constitutional principles and doctrines which are in practice
regarded as binding and sacred wlatever the powers of Parlament may
in theory be?

Unlike the other parts of both the wrntten and the
unwritten constitution, conventions arc rarely, if ever,
legally enforceable? The courts recogmze the wrntten
constitution, the statute, the order-in-council, the common
law, and the general scope of the privileges of Parliament,
but the conventions must look for support elsewhere Thus
the letter of the law 15 always carefully observed even although
the actual conventional practice may be far different Many
things, for example, are donc 1n the name and through the
agency of the Governor-General, although the real power
of decision rests with the Governor's advisers  In some
matters, this real authomnty has by convention been trans-
ferred a second time When Canada, for example, took over
the power to make her own treates, the {ransaction continued
to be conducted through the King, although his part had
been long ago taken over by the British Cabinet, and the
new change simply mvolved a substitution of the Canadian
for the British Jlmusters as the actual treaty-making
authonty Conventions, being unable to rely on the law,
must rest on their general acceptability and on the unfor-
tunate consequences which 1re likely to ensue if they are
disregarded These consequences are political, or sometimes
in the last resort, legal, or even both A Cabinet, for example,
will resign (or will tall back on a general election) when 1t
has lost the suppdrt ot the House of Commons, but this
mmmediate relinquishment of power 15 not made necessary

\Report of the Conference on lhe Operalzon of Demunion Legislation and
Merchant Shapping Legislatron, 1929, Section 5b

[t 15 not necessary here to go into the question ol the exact boundary fine
between law and conventien, or, indeed, to consider whether any such line can
always be drawn In most instances the distinclion 1s clear, but there are signs
that occasionally the courts tnemsclyves are not above incorporating constrtutional
usages (as they did centuries 1go) to the constitutional law of Canada  See
Jennings, The Law ond the Conshilntron, pp 99-131, Labour Convenhions Case,

[(1926] S C R 461, at pp 471 7, Alberta Press Bell Case, [1938] S C R 100,
at pp 144-6
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by the operation of any section of the written constitution
A retention of office under these cucumstances would,
however, be politically suicidal, for it would violate a cherished
convention and would almost certainly be punished at the
nextelection Moreover, as A V Dicey pomnted out long ago,!
a Cabinet which endeavoured to stay in office after unmistalk-
able defeat would eventually run into legal difficulties as
well, for, lacking a majority, 1t could not obtain parlramentary
authorization for expenditures, and sooner or later the
pressure on the Cabinet would become mtolerable

The practice of referring to the Canadian constitution
as a written one 1s thus far from evact, for the constitutional
material 1s so vaited that such a description unduly empha-
sizes the one formal document and slurs over the equally
important informal clements Tlhe above discusston, has, how -
ever, served two useful purposes it has indicated the unsatis-
factory nature of the distinction {although 1t will neverthcless
be found to be extremely convenient), and 1t has drawn
attention to the wide assortment of laws, decisions, and
usages that enter mnio the structure and operation of the
government An attempt to fit the Canadian, censtitution
into another classification, namely that of ngid.and fleuble,
depending on the ease or difficulty of formal amendment,
15 not much better, for this again singles out the British
North America Act as the sole criterion  This new classi-
fication, however, has the advantage that it stresses the
hierarchical nature of the legal powers in Canada and the way
i which these legal powers are ascertained, mterpreted,
and enforced

The Canadian constitution may thus ¥e labelled as ngid,
in that 1t cannot be formally changed except by a process
which diters from the passage of an ordinary statute of the
Canadian Parliament,? namely, by an act of the Parhament
of Great Bntam, following a request from the Canadian
Parhament The British North America Act (and a few

1The Law of the Constitulion (8thed ), pp 441 6

2\ feuible constitution 1s one which can be amended by an ordinary statute
ol thelegislative body ~Great Britain has a flewible constrtution, and the Canadi in

provinces also in that they can amend the provincal constitution (save for the
office of Lieutenant-Governor) by an ordinary act of the provincial legislature
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other sigmficant DBntish statutes and orders-in-counctl?
which for the sake of convenience will he i1gnored wn the
following discusston) constitutes the supieme law of the
Domunion, and therefore its provisions must control all
government bodies m Canada—Donunion, provincal, and
municipal  There ewst, therefore, two kinds of law-making
authorities, the constitution-amending authority (the
British Parhament acting at the request of the Parliament of
Canada) and the ordinary law-making authorities of various
kinds, and, corresponding to these, two kinds of law, the
law of the written constitution, and other laws of subordinate
grade and of imnferior validity Inasmuch as the legislatures
1in the second group may (0 turn transmit authonty to bodies
subordinate to them, there appeuar additional lower orders
in the legal hierarchy  Donunion and provincial legislatures
must keep within the jurisdiction specified m the British
North America Act (although, owing to the federal structure,
they are broadly equal and not suboidinate to one another),
and the Dominion and provincial statutes must each comply
with the terms af the supreme constitutional document Do-
munion and pros incial orders-in-council must hikewise be passed
m accordance with the terms ot Dominion and provincial
statutes respectively, as well as with the provisions of the
Bnitish eNorth Amcrica Act Sumulaily, orders passed by
infertor bodies within the Domimon or province, such as
municipal by-laws, must kecp within the scope specified by
thetr statutes of or1gin and also by the more general provisions
of the British Noith America Act

The final¥grbiter which passes on the validity of these
laws and whith also sces to 1t that activities by various
officials of government are kept withm the powers allotted
to them, 1s the judiciary A Dowminion or provincial statute
or an efactment by a munor body may be challenged by any
party (or a question may be referred to the court
ominmon or provincial governments) and the
ar arguments by the opposing parties and give
~ If the suspected law 1s considered to be within

pp 75 6
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the power of the body which sponsored 1t, the court will
declare 1t valid or zntra wires {within the powers of the
enacting body), 1f otherwise, the court will declare the law
to be voud or ultra wvires (beyond the powers of the enacting
body)  Indeed, n the latter event, the court will hold that
the so-called law has never been a law at all, for as the
enacting body had no legal power to create such a law, the
measure was by that very fact void from the moment of
1ts passage

Such action by the courts 1s a natural product of the
miier 1m which Canadian institutions have developed and
it 1s, indeed, the same power which the British courts have
long evercised in pronouncing on the valhdity of the acts
of any inferior law-makmg body  The Brntish North
America Act was a British statute exphatly referring to
Canada, and inasmuch as all legislation enacted by Dominion,
province, or other goverming body in Canada must contorm
to the terms of this and other applicable British statutes,
any law which did not so conform was necessanily oud
The federal character of the Canadian government made
the maintenance of the boundary lines between the Domimon
and provincal authorities an unusually vital matter, and the
fathers of the federation tully understood the 1mportant
role to be played by the courts ‘‘Hereafter we shall be
bound by an Impenal Act,” said the Attorney-General of
Nova Scotia at the Quebec Conference of 1864, “‘and our
judges will have to say what 1s constitutional under 1t as
regards general or local legislation ! The function of the
judiciary 1n Canada thus follows closely that of the judiciary
in the United States, for m both countrnes the courts not
only interpret the terms of the written constitution, but
also set aside enactments from all sources which are repugnant
to 1ts provisions The question does not anse, of course,
m Great Britain  There the constitution 1s flexible, and
any act of the legally ommnipotent British Parliament 1s,
of necessity, constitutionally valid

WV A Henrv, 1 Pope, Confederation Documents, p 87
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“The power of the courts to declare laws uitra wires has,
however, never been as important in Canada as in the
Unrted States, for the British North America Act contans
few of those limitations on the powers of government which
are a conspicuous feature of the Amerncan constitution
The latter document and its amendments not only forbid
the federal government, the state governments, and some-
times both of them to exercise a number of common govern-
mental powers, but they also abound in Prohibitions designed
to protect the rights of the atizen Thus the Amernican
federal government cannot forbid freedom of religious
worship, abridge freedom of speech or of the press or of
assembly, abolish tral by jury or demand excesstve bail,
and 1t must respect a number of other privileges set forth
m the so-called Bill of Rights clauses Neither federal
nor state governments can enact any ex post facte law nor
can they “deprive any persen of life, liberty or property
without due process of law ” The American courts must
interpret and enfurce all these constitutional guarantees,
and some ot them, notably the "due process’” c¢lause, have
led them very far aheld and have given rise to innumerable
cases affecting a wide varety of human relationships con-
cermung which the courts have no certam or stable standards
they can apply

The few constitutional guarantees which do occur 1 the!
British North Amenca Act 1re designed to protect the nights
of the French 1nd Roman Catholic minority m Canada and
thnse ot the. Enzlish. Protestants in Queher,  The Act
specifies that the English and French languages may be used
i the Canadian Palinment and in the (Juebec legislature,
m their journtls (nd recnuds, and i any Quebec court and
m any court of il cstablished under the Act  The
statutes ot Canada and of Quebce are to be printed 1 both
Englsh and French  The schools of sectarian minorities
existing at the time ot umon or anthorized later are to be
maintained without any tntcrference with their privileges

Other rights ot the citizen, however, are left untouched
by the Act, although, following the English practice, they
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receive protection under various statutes and the common
law There 1s a growing conviction i Canada that this 1s
not sufficient, and that certain fundamental liberties and
privileges should be singled out for special mention 1n the
written constitution, so that they will not be at the mercy
of any intolerant group m a legislature or a Cabmet which
may for a time happen to command a majority That this
1s no mmagmary problem 1is clearly illustrated by a number
of mfractions or threatened infractions of these rights which
have occurred mn very recent vears The ‘‘padlock law" of
Quebec (1937) which, aimed at communism, struck also at
freedom of speech and other nghts of the citizen, the “Piess
Bill” of Alberta, mtroduced in 1937 and later declared
ultra wires, which endeavoured to control the press, the
threatened deportation of Canadian citizens of Japanese
descent {1945-6), and the arbitrary arrest, detention, and
mterrogation of citizens in the spy hunt of 1946, are all
disturbing signs of a weakemng concern by Dormunion and
provincial governments for personal rights and liberties
None of these, moreover, occurred during the war, when
certain of these rnights might concervably have had to be
temporarily relinquished, although those conducting the
spy cases pleaded as a justification an overriding concern
for the public safety The questionable nature of some of
these measures may perhaps be more readily apprehended
by a consideration of the following extract from a report by

a committee of the Canadian Bar Association on the Quebec
padlock law

L]

It gives the Attorney-General great powers, which he can evercise 1n
the first instance without the shghtest judicial restrant, and takes awas
all of the saleguards which even an ordinary criminal enjoys belore consic
tion Irrespectrve of whether one 1s a radical or not 1t 1s difficult to adm
that legislation 1s good which gives any official the night to padlock anyone’
home simply because he suspects that Commumnism 1s propagated fram 1t
It 15 true that after the padlock 1s locked the owner may apply to the cou-!
for relief, but Communism 15 not defined by the Act, and there are probably
very few people, including the judges, who can tell what Commumsm 1s
From the pomt of view of our jurisprudence, 1t might be as well to ohserve
that possibly 1t 1s under laws such as this that in other lands the homes ¢
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respectable and law-abiding citizens are ransached simply because ther
owners do not wear a brown or a black shirt!

It 1s very doubtful indeed 1f matters of such cardinal and
general consequence should be left, as many of them are left
today, to the discretion of provincial legislatures Freedom of
religious worship, freedom from arbitrary arrest and deten-
tion, habeas corpus, trial by jury, treedom of speech and
assembly —these are the great liberties of English-speaking
peoples and they are a part of the rights of Canadian citizens
and not merely of the rights of the inhabitants of a particular
province ‘“‘No province,” said Mr Justice Cannon 1 the
Alberta Press Bill Case, “‘has the power to reduce in that
province the political nghts of 1ts citizens as compared with
those enjoyed by the citizens of other provinces of Canada,”
and this rule (although further confirmation by the courts
15 desirable before 1t can be accepted as dehmitely settled)
would seem to apply to many nghts other than those con-
cerned with the freedom of the press  Yet even the Domimon
Parhament has not at all times proved to be sulficiently
zealous 11 upholding the rights and liberties of the individual
The people of Great Britain have acquircd a veneration for
statutory and common law rights wlich 1s denived from many
centurtes of constant endeavour and stubborn resistance to
abuses and which has made them extremely jealous of any
threatened encroachments, but the tradition in Canada 1s
not nearly so strong or so deep-rooted and hence affords an
madequate safeguard against attack \Wlle 1t 18 true that
defictencies 1n what has been called the ‘“‘constitutional
consclence’’ cannot be overcome by mere legal or constitutional
enactment, the latter can supply a certan valuable definttive
support  These nghts and hberties might therefore be
accorded special emphasis and protection through their incor-
poration 1 the British North America Act, a device which
would not only make their curtailment or abrogation more
difficult, but would also emphasize 1n an explicit and solemn
manner the nation's concern for thewr most rigorous
preservation

1Canadian Bar Association, Reports of Comnmullees, 1037, pp 367
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Another Canadian mheritance which 1s closely identifiea
with some of these fundamental nights of the citizen 1s the
rule or supremacy of law, a long-established principle of
the British constitution  The exact meaning and implications
of this principle are not readily stated,' but its essence 1s
the restriction on arbitrary authority in government and
the necessity for all acts of government to be authorized
by ‘‘reasonably precise’ laws® as appled and nterpretcd
by the courts The provision in the old Massachuseits
constitution that “‘this shall be a government of laws and
not of men” was clearly a vain hope, but 1t was an endeax our
to state mn one phrase substantially the same idea—the
certamnty of legal procedures, the absence of untraminclled
oficial power, the protection of the citizen against unknown
and unpredictable authority The increasing complesity
of modern government, the growing emphasis on the soctal
rather than the mdividual good, and the resulting need tor
government intervention in almost all fields of human cn-
deavour have mevitably resulted 1n far wider discretionary
powers being given to executive and admimstrative oificiuls,
accompamied by a consequent narrowing of the rule of law
Thus the sweepmg accountability of officials to the courts
of law when the legality of their acts was 1n question has
had 1ts scope somewhat dimimshed by the grant of wider
and more general legal powers, and this has tended to a
limited degree to remnove the acts of the officials from judicial
scrutiny Despite this modification, the rule of law remains a
cardinal principle of the Canadian constitution and a sturdy
bulwark agamnst abuse of power The fpllowing comment
of Professor Corry on the rule of law in Great Britamn 1s
equally applicable to Canada

For a long time now, Parliament has been granting to ofhcials spuesal
powers to take actlon not yustihed under the ordinary law and 1t has been limit-
ing the nght of the atizen to have the acnons of officials scrutinized by the
judicial power Yet there has been no general removal of officials from
judicial surveillance and 1t remains true 1n most cases that anyone who
asserts that he has been wronged by the action ot a government oilicial,

1Dhcev, The Law of the Constibubron, pp 179-409, Jennings, The Law and He
Constiiution, pp 41-61

lenmngs, The Law and the Consitiutson, p 47
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can bring that official before the courts of law to answer for his conduct
The official may justily imself by peinting to an act of Parlment which
gives hum a special privilege to do what he has done  But he cannot turn
aside the complaint merely by asserting an ewalted ofhcial status and an
mgcrutable executive expediency 1 what he has done  The state can throw
away the conscript’s life but 1t cannot conscrnipt him 1n the first instance
on the plea of hugh policy or public expedicnce except as supported by a law
sanctioned by Parhament The Rule of Law, althouglh quahified teday by the
grant of special power- to official~, remain- an indispensable istrument for en-
suring that government remains servant!

It 1s evident from the lustorical account of the develop-
ment of responsible government,: that Canada long ago
accepted without reservotion the British idea of the umon
of the executive and legisiative branches of government
This was, of course, the antithesis of the system adopted
the Umnited States which embodied the opposmmg principle
of the division or separation of powers The latter system
was designed to prevent the exeraise of despotic control by
cutting the executine, legislotive, and judicial authorities
apart from one another and ginving each its own powers to
exercise to the almost complete exclusion of the others
Thus the President, the Congress, and the judiciary have
their respective spheres set forth in the written constitution,
and although this division (particularly as 1t aftects the
executive and legislative branches) mukes a smooth and
efficient government impossible, nevertheless, despite these
obstacles, a resultant ot furces develops, decisions are reached,
and action 1s taken

The contrasting theory of union of powers brings the
chief branches of government under the control of one of
their number—in a*democracy, tius will be the legislature—
and final direction and authoiity emanate from this source
The government of Great Britain, the outstanding embod:-
ment of this principle, pussesses n 1ts Parliament the body
which can domunate completely the two other branches
In practice, however, the Brtish Parliament’s control over
the judiciary 1s virtually never exercised, not because this
control 15 not available, but rather because 1t 1s universally

11 A Corry, Democratic Goternment and Polulies, p 22
1Supra, pp 11-24
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recognized to be undesirable, for the nature of the judicial
function 1s such that any suspicion of interference or domina-
tion would destroy the greater part of the usefulness of the
courts The executive or Cabinet, on the other hand, 1s
constantly responsible to Parliament, and 1t 1s through this
relationship that the principle of union of powers finds its

hief expression

(_/exﬁada, as stated above, has retamned the British idea
of the close sympathy between the legislative and executnve
branches, accomplished by the pre-emunence of the formcr,
and the members of the Calinet thus sit in Parliament and
are responsible at all tumes to the House of Commc
Both legislature and executive have, as in Britain, abandoned
virtually all control over the judiciary, but the legal position
in the two countries is not qute the same The wvirtuul
independence of the judiciary in Great Britan exists legally!
by wvirtue of voluntary parhamentary abstention and seli-
demal, but in Canada the ban on mterference 1s in large
measure mmposed on Parliament by the provisions of the
written constitution which Parliament in 1tself has no
power to change The British North Amernica Act, wlile
stating that the judges (with a few minor exceptions) arc
to be appointed by the Governor-General, ensurcs the
mdependence of all superior court judges by providing that
they shall hold office during good behaviour and are to
be removed by the Governor-General following a jomnt
address of both Houses of Parllament This guarantec ol
the independence of the wrdimary thrangh farmal. eanstifie
tional provisions marks a limited acceptance of the principie
of division of powers, although 1n no wise disturbing the
idea of umon of powers as applied to the vital relationship
between the evecutive and the legislative bodies

Tt should be noted that 1n Great Britain the tradition of an independent
;udncnary 15, no doubt, even stronger than the statute The statutory guarantee

is found 1n the Act of Settlement {1701}, but the tradition and practice antedate
this bv several centuries



CHAPTER V
THE DISTRIBUTION OF POWERS

THE aspect of the Canadian consptution which has up to
this pont been almost entirely neglected tsave mn Chapter 11)
1s 1ts federal character Inasmuch as the purpose of the
British North America Act was to create the federation,
the provisions dealing with Domimon and provincial powers
and relationships comprise a very large and important
section of the written constitution  Many of these provisions
have also given rise to disputes and uncertainties, and they
have furmshed the matenal for the constant and doubtless
inevitable struggle between the rival national and local
authorities  Moreover, as these same provisions appear
m the foimally ngid constitution, they hasve not been readily
amendable, even when the courts have read into them
meamngs which were never mtended and which, in some
mstances at least, failed to comncide with the country's needs
A federal system 1mplies by 1ts very defimtion an aggre

gation of local governing units, each exercising 1ts_own
separate powers apart from those which are 1n the hands of
the central or fedeial government ILocal autonomy 1s
thus an essential characteristic, although the degree and
kind of self-government which the units enjoy can vary
materially from one federation to another The deliberate
plan which was adepted 1n creating the Dominion of Canada
was to form a federation of a highly centralized kind, and
to that end certain special powers and functions were placed
in the hands of the central government The manner 1n
which some of these have worked themselves out 1n practice
has already been mentioned,! and the following pages will
discuss some aspects of this development n greater detail

A federal system may also imply (as 1t does 1n the United
States) equal constitutional standing and privileges for all

Suprae, pp 34 7
Y1
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the component parts! The Canadian federation recognizes
the 1dea of equahty to only a limited degree The general
powers of all the provinces are the same, but certain other
elements in the provincial position and status depend not
upon abstract and equal rights, but upon the terms under
which a particular province entered the federation or even
upon those which 1t has been able to conclude at a later
date This 1s very obvious in the financial arrangements)
between the Domimion and the provinces, for although
general principles have been enunciated and followed, these
have often been circumvented by devious devices and very
substantially aftected 1n the aggregate by the use of supplc-
mental grants to overcome certain needs or alleged 1njustices
The unequal positton of the provinces 15 mamfest, how-
ever, 1n other matters as well The usual practice has been
for the province to have vested 1n it the ownership of all
public lands, but these were retammed by the Dominion
when Danitoba, Alberta, and Saskatchewan were creatod
and jomed the [ederation The arrangement may have
been wise at the time, but 1t was discriminatory , and cven
although the Dommion paid an additiopal annual grant as
compensation,® 1t led inevitably to accusations of unfair
treatment and the eventual transfer of these resources to
the aggrieved provinces The French language has speaal
constitutional protection i Quebec which 1t does not have
m any other province,® and the effect of the Donumon
guarantee of established separate schools solidifies an in-
equality among the provinces in this respect The provinccs
have never had the same representation in the Canadian
S?__rfaj:éfand a strong case can be made against any doctrinairc
equality of members, but there 1s not even an intelligille
scheme or plan which provides equitable representation
Manitoba was given on entrance a flexible number ot
Hn the Umted States, for example, Congress may endeavour to unpose

conditinns on 4 neéw state 4s a condition of entrance, but these conditions co e
to be binding the moment the state 1s admuitted to the umion

famitoba for years recerved nerther land nor compensation  See Chester
Marun, The Naturel Resources Question

*This protection was given in the original Manitoba Act, but was repealed
by the province in 1890
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senators, mcreasing with population from two to four,
British Columbia (admitted a year later) was given three,
Saskatchewan and Alberta were on thar admission each
given a minimum of four which with increases 1 population
might be raised to fne_or sin.. Even when the Westersd
membership 1n the Senate was altered 1n 1915, 1t bore little
relation to the representation from the Eastern Provinces,
which was broadly based on population tempered with 1deas
of equality
Leaving these occasional incongruities to one side, the
provinces aie of equal power and status, and they operate
without any serious mterfcrence from the Dominion  The”
latter possesses, 1t 1s true, a certain potential control over
the provinces through the Lieutenant-Governors and the
power of disallowance,! but although this cannot be entirely
ignoted, 1t 18 (asindicated elsewhere) used infrequently  Pro-
vincial powcts arc 4. full and as complete as those of the
Domimion within the aicas allotted by the British North
America Act, and both Dominion and provincial legislatures
may delegate then avthonty (o other hodies of thewr own
jcreation * ** I'he powirs of the legrslatuie of the province,’” said
Mr Justice Ruddedl, “are the same in intension though not 1n
extension as thosc of the Imperial Parliament  The legislature”
18 limuted 1n the torrtory i which 1t may legislate, and i
the subjects, the Impurial Parhament 1s not—that 15 the
whole differcnee " 1 he Dominion and provincial legislatutes
between them cover the entire ficld of legislation ' There
are thus, as pomnted out mn the preceding chapter, few
jconstitutional [imstations of any cunscquence (save those of
! junsdiction) to hamper the cexeicise of Jegislative power 1n
ISce sufre po 33T v np 233 R
2Thy provincial legisltture hiis bren wiven “autharity s plenary and ample
within the limits prescribed bv section 92 as the Imperial Parliament in the
plenitude of 1ts power po sessed aned could bestow  Within these hmits of
subjects and area the local legislature 15 supreme, and his the same authority as
the Imperiy Pariamene, or the Parliament of the Dununion, would have had
under like circumstances to conhde to a muniwcipal imstitittion or body of 1ts own
creation authority to make b.-laws or resolutions as to subjects specified 1n

the enactment ' Ifodge v the Queen (1883), 9 \pp Cr~ 117, a2t p 132
3Smith v Culy of Londan, 20 Ont L. R 133 atp 137

]
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Canada, and wisdom, justice, nghts of property, and sumilar
considerations restrict only so far as the legislature chooscs
to heed them A provincial legislature can, if 1t wishes,
confiscate property without compensation, 1t can take what
belongs to A and give it to B, 1t can aiter the wills of deceascd
persons, 1t can enact ex post facto laws' An attempt, houw-
ever, to prevent the vahdity of 1ts own legislation bung,
challenged 1n the courts was declared ultra vires mm 1937, onll
the ground that if such an attempt were upheld the legislature
would have the power to destrgy the wntten constitution
under which 1t was created 2 A provincial legislature also
has constituent powcrs, and the entire framework of govern-
ment 1 the province {except for the office of Lieutenant-
Governor; can be altered by the passage of any ordinary
statute  Four provincal legislatures 1n Canada have
abolished onc chamber in the legslature, all of them have
changed their origimal four-year term to five, and on four
occastons the essting term has been extended as awar mcas-
ure, the Legislative Assembly of Alberta—to give an extrenic
exnample—enacted 1n 1917 that twelve of its members who
had enlisted for overseas service were to be members of
the next legislature without the necessity of running mm an
election

Therc 1s, however, one important imphed constitutional
initation on the delegation of legislative powers which
anises from the nature of the constitution itself, namely,
that in all likelthood™ neither Dominion nor province can
dclegate its powers to the other Such a change, if permitt.d,
would 1 eftect be an amendment to the British North
America Act  This 1s by no means a purely theoretical
point  Both Domimon and provinces have time and again
run into difficulties because the jurisdiction of the one alone
was not complete enough to enable 1t to regulate adequately

W R Riddell, The Canadian Constitution, pp 15-16
o R’Oé’ﬁé:;'a Vailey Power Co v Hydro-Electric Power Commasszon, [1937)]
3The absence of decisions of the highest court on this and other matters

d:scutssed in this paragraph leaves a haze of uncertainty araund a numher ol these
questions
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an entire operation! The regulation of the marketing of
certain agncultural products, for evample, ts under the
province so far as 1t mvolves merely buying and selling
within the provincial area, but when these transactions
efttermto the feld of interprovineial or export trade they
come under Domimion autherity '  Provincial statutes,
which have endeasoured to hand over to the Dominion the
jurisdiction of those provinces on such matters so that one
standard of grading and nspection could be set up and
enforced by the Dominion, have been declared ulira wires
by the Canadian courts Other evpedicnts are therefore
being tried out in order to aveild the ditheulty, although up
to the present the constitutional and administrative stuccess
of these efforts 15 uncertain

This distribution of powers between the Dominion
government on the one hand and the protincial governments
on the other, dommates, ot course, the entire federal scheme
The British North America Act stated this distribution in
terms of legislative powers, but this grant imphes a corres-
ponding zllocation of powers between the Dominion and
provincial evecutive authorities  Other parts of the Act?
carried over the existing statutory esecutive powers to the
Governor-General and the Lieutenant-Governors of Ontarno
and Quebec within their respective ficlds and provided for
the continuance of thc executive authonty in Nova Scotia
and New Brunswick The executive recenied also a delega-
tion of prerogative powers from the Crown mn Britain to the
Governor-General, and from the Gosxernor-General to the
Lieutenant-Governprs by means of the prerogative instru-
ments* ' In all cases where ciecutive or admimstrative
powers are 1n doubt the courts will act as arbiters in the
same manner as 111 those cases which v olve disputes over
legislative jurisdiction In the judicial sphere, the federal

1See J A Corry, “Difficuittes of Disided Jurisdiction,' Rowell Strots Repart,
Appendix No 7

*These transactions are supposed to come under provincial jurisdiction as
"“property and crvil mghts’ when taking place within the province, and under
Dommon jursdiction as “‘trade and commerce' when reachmng outside pro-
vincial houndaries

3Sections 12, 64 65

#See tnfra, pp 171-2
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idea which 1s so characteristic of the legislature and the
evecutive is almost completely absent There are both
Donunion and provinaal courts, but these stand 1 vertical
series, the one above the other, composing virtually one
homogeneous system Thus has, of course, little 1n common
with the American system of a dual scheme of courts, where
those of the state are separate from those of the federation,
and each has its own field of jurisdiction to be determuned
by the nature of the dispute or the nature of the controversy
The Canadian plan 1s doubtless somewhat 1illogical as a
federal arrangement, but 1t 1s simple, and 1t 15 little troublad
by conflicts of judicial junisdiction

“The distribution of legislative powers in Canada was
based on the mescapable federal principle that matters of a
general interest were to be given to the Domumon and thosc
of a particular or local interest were to be given to thc
provinces, and although many disagreements mught have
arisen as to the exact location of this line of division, it
seems to have caused little controversy wmn 1864-7! The
original allocation of power was not made, however, on any
a priort basis, 1t represented the greatest common mcasure
of agreement that could be formulated among conflicting
wmterests at the tume, and the primary test it had to mcet
was the approval 1t could command from the federating
colomes John A DMNacdonald’s comment that they had
“avorded all conflict of jurisdiction and authority’” was
apparently a fair statement of the view entertained by thosc
who had drafted the Quebec Resolutions, although 1t later
proved to be a vain hope Finance—a special aspcct of
distribution—had produced much greatér difficultics, but
an acceptable scheme had heen arranged at the Qucbec
Conference, and these terms had been somewhat modified
at London to make them more palatable to Nova Scotia
and New Brunswick ®

In spite of this fairly auspicious start, the distribution of
powers, and particularly the financial arrangements and
the allocation of financial authority, has rarely, if ever,

\Suprae, pp 39-40
Supra, pp 40, 44
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had the cordial and umted approval of the provinges
Nova Scotia was dissatisfied from the outset with the entire
scheme of Confederation, the financial disputes, grievances
and settlements, which have involved every province n
Canada, have been unending,' a number of provincial and
Domumon-provincial conterences have been held to consider
constitutional chenges and more tavourable financial terms,?
the careers of many piovincial Premicrs, such as Mowat,
Mercier, Blair, and Frelding, have bheen built on the sure
foundatron of opposition to (ederal policies” and ewsting
relationships  Recent years have created additional conflicts
within the federation which are closely related to the
distribution of powers To the difterences 1n language, race,
rehgion, law, and culture—all of which ewusted at Confed-
eratton—has been added a galling difference 1n the economic
position of the provinces This economuc inequality has had
a profound effect not only upen the ability of the less favoured
provinces to discharge their constitutional functions ade-
quately, but also on the standaids of living and on the
general regard which the people of one province have for
the people of another® Whle 1t 15 doubtless true that the
combined centripetal forces in Canada are stronger than in
1867, there 1s certainly no 1eason whatever to suppose that
these have vet overcome the opposing forces of suspicion
and disruption

The early advocates of provincinl rights, even when they
threatened secession, were able to make little impression on

1See tnfre, pp 118 35

2Sea | A Mavwdll Fegeral Subsidics to the Provincal Governments in Canada,
pp 96-9, 108 12, 145-7, Jinuk s o} the Procecdings 1n Conference of the Repre-
sentabiees of the Pro wnces, 1887, rgoz, 1000, 1910, 1013, 1018, 1920 (1926)

' The true federil character of the constitutun, despite 1ts tendency ta
centralization, was munly securwd by the encrgy ot Sir Oliver Mowat on behaif
of Ontario It was he who secured the recosnition of the provincial rights as
representing the Crown to escheats, ol the power of the legastatures to define
their privileges, of the power ot the Licutenant Governors to receive authority
to pardon, ot the declaration of the proviner J title to the [rechold of the lands
occupied bv the Indians, ot their right to regulate the hquor trade, and of the
unpropriety of the emplovment ol the powner of disillowance of provincial Acts
not clearly unconstitutional” A B Kuch, Ruspansble Government in the

Domsnzons (1928 ed ), I, p 589 Seealso C R W Biggar, Swr Olwer Mowat
1See wnfre, pp 126 8
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order, and good government of Canada’ in relation to those
matters not given to the provinces, secondly, a list of specific
powers which are given m detail “for greater certanty, but
not so s to restnct the generality' of the comprihensie
grant  Despite the double statement there 1s thus one
general sweepmg grant of power with certain explicit powers
bung mentioned by way of example It will nevertheless
be morc com ement to deal here with the specific illustratne
powers and return later to the general statement, wnile
noting m passing that the Act mtroduces this dichotoms
not as a double grant, but as a means of emphasis and
clarification

The list of twenty-mine specific powers which werc
supposed to indicate the kind of exclusive authority vestod
in the Domnion includes the following public debt, regula-
tion of trade and commerce, rasmg of money by any mude
or svstem ol taxation”, borrowing money, postal scrvices,
penitentiaries, defence, navigation and shipping, fisherws,
marnage and divorce, currency, banks and banking, hills
of exchange, promissory notes, copynghts, naturalization
and crimunal law  Certaun other sections of the Act add to
this list, notably a sub-section of Section 92, which gives
the Domumion junsdiction over steamship lines, ralwass,
canals, telegraphs, and other works extending beyond the
Limits ot & province, and also over such works, even although
wholly within a province, “‘declared by the Parhament of
Canada to be for the general advantage of Canada or tor the
advantoge of two or more of the proyvinces "

2 Powers af the provncial legrsiutures

Section 92 of the Act gives the chief provincial pov crs—
not by any comprehensive grant, as in Section 91, but nals
as an exclusive power to make laws in relation to matters com-
ing within stxteen enumerated classes of subjects These -
clude the following the amendment of the prov mncial constite-
tion {except i regard to the office of Lieutenant-Governor!,
“direct taxation within the province in order to the raising
of a revenue tor provincial purposes’, borrowing money on
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the credit of the province establishment and maintenance
of provincial olhices, provincil prisons, hospitals, asylums,
municipal mstitutions, local hicenses, incorporation of com-
panies with provincinl objects, solemmzation of marriage,
local works (other than those given to the Domnion),
property and civil righis, admimstration of justice in the
province, mcluding the consutution, mamntenance, and
organization of provincial courts, procedure 1in civil matters,
and the 1mposition of pumishments for enforcing provincial
laws

While a few of these topics might conceivably have
been given to the Domimion Parliament, they are, on the
surface at least (one of these will be later seen to have
unsuspected depths), essentially local matters which could
be best dealt with by the provincial authority A number
of the subjects aic explicitly confined by the additions of
the necessary words “in the province,’”” and others bear
hmttations which present a significant contrast to the wider
scope of Domimon authounty  Thus tasation 1s “direct
taxation” only, and 1s to be spent for provincial purposes,
“local’”” works are expressly limited by certain other and more
general works given to the Dominion, the incorperation of
companies 15 confinced to thosc “with provincial objects”
Almost every clause mdicates the intention ot the founders
of the constitution to cndow the provinces with extremely
modest functions within a rcstricted sphere, and this 1s
further emphasizcd by the nature of the last sub-section
which contamns a grant ol local residuzl power in keeping
with the others—''gencrally oll matters of a merely local
or private naturd in the province "

3 Concurrent poters

Two powers, 1mmigration and acriculture, are given to
both Dominion and province by Section 95 of the Act ¢
Either or both legislatures may evercise jurisdictron m relation
to these subjects, but if a conflict of legislation should result,
the Domimon law 1s to prevail These concurrent powers
were written into the constitution with some misgiving,’

] Pope, Confederation Documents pp 801
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but while 1n agriculture there has been an overlapping of
adminsstrative activity, the duplication has been small
when compared to the volume of work performed A per-
sistent eftort has been made 1n recent years to delimit the
Dominion and provincial fields, and genune co-ordination
and co-operation have usually been obtamned

4 Educatron

Education 1s nomnally and normally under the jurs-
diction of the province, but under certain arcumstances
the Dominion 1s given a power of intervention Section 93
of the British North America Act states that 1n each province
the legslature shall have the exclusive power to make laws
in relation to education, provided it respects any right or
privilege which anyone has by law 1n the province at the
time of union, and provided that the sectarian minority has
an appeal to the Governor-General-in-Council from any act
or decision of any provincial authornity affecting such rights
or privileges which may ewst or be later established in the
province ! The Governor-General-in-Council acting on 1ts
own tnitiative or 1n response to such an appeal, may recom-
mend remedial measures, and the Dominion Parliament 1s
empowered to enact legislation 1n accordance with these
recommendations, or in any other way 1t may see {it, 1n
orfier to execute the provisions of this section of the Act

3 [ A mere statenient of subject-matler 15 not 1w wself decisive i
| deterniming jurisdiciion

The distribution of power, sketched in above, 15 not
nearly as simple as the enumeration might suggest, and
even without touchimg upon other complications (some of
which will be discussed presently) it 1s well at this pomnt
to indicate a {ew difficulties

(@) There 1s 1n some instances an apparent incom-
patibility between grants of power to the Domimon and to
the province, for a number of the sub-sections in Sections 91
and 92 clearly overlap This overlap does not necessariy
rule out the effective exercise of the stated powers by both

Speeil sections designed to protect munaritv Tights i education pper
in the 1cis creating Manitoba, Alberta, and Sashaichewan
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authorities, for clearly no actual conflict was contemplated
when the Act was drafted, and 1t must be interpreted, if
at all possible, 1n such a way that any clash 1s avoided
The most obvious illustration is 1n regard to taration, the
Domimon having power to raise money ‘‘by any mode or
system of taxation,” and the provinces being given authority
to 1impose ‘‘direct taxation within the province in order to
the raising of a revenue for provincial purposes” Thus
both Dommion and province can impose direct taxes, even
those of the same kind and levied on the same source Both
Domimion and province can, and unhapply do, tmpose
mcome taxes on the same income and succession duties on
the same estate Nevertheless the powers are deemed to be
separate and mvolving no actual conflict  “They are two
independent powers springing trom the same source which
do not interfere with each other The power granted to
the Dominion 1s broad and inclusive of any and every sort
of taxation, while the power of taxation given to the provinces
1s defimitely Iimited 1n kind and area Each power 1s
the necessary adjunct of mutually independent governments
and the distinction 1s one of purpose, not of kind '

It may be mentioned passing that the courts have
drawn the distinction between “direct” and other taxes on
the apparent incidence of the tav, a direct tax being inter-
preted according to the words of John Stuart Mill as one
which 1s “demanded from the very persons who 1t 1s intended
or desired should pay 1t” Any modern economust will
criticize the feasibility of making any useful distinction of
this land, and the courts have, indeed, stated that ‘it 1s
the nature and geheral tendency of the tax and not 1ts
meidence 1n particular or special cases’™ which must deter-
mine the category in which 1t 1s to be placed Thus a provin-
c1al tax on a person who purchased fuel oil within the province
at the time of its frst sale after manufacture or importation
mto the province was held to be ulira vires because the tax
would 1n all likelihood be passed on to someone else, and 1t

W P M Kennedy and D C Wells, The Low of the Taximg Power in

Canada, p 15
2Culy of Holsfax v Fawrbenks Estale, [1028] A C 117, atp 126
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was thercfore considered to be wmdirect! On the other
hand, the courts have held that a provincial tax mposud
on a consurer of fuel ail (in pioportion to the amount ot
oil consumed) was a direct tax, because 1t would generally
be Lorne by the person who actually paid 1t, and the tax was
therefore declared to be wnitra vires the provincial legislature -

Other clauses dealing with specific grants of power
furmish further 1illustrations of apparent conflicts Thus
property and civil rights are given to the province, while
banking, bills of exchange, promissory notes, patcnts, and
copyrights, are given to the Domnon, although thesc
would all normally be included 1n property and civil rights
“These sections of enumeration,” said Edward Blake,
“must be canstrued so as to avoid a conflict, and this 15 t
be done by cutting out of whatever may be the larger, the
more general, the wider, the vaguer enumeration of one
section, so much as 1s compriscd in some parrower, morc
delinite, more precise enumeration in the other section
As, for cxample, 1n one section you find ‘property and <l
rights,’ m the other ‘bills and notes’, you excise fiom
‘property and cvil nghts’ so much as 1s comprsed
‘bills and motes’ ' The same general prinaple of 1nia
pretation has becn applied to other clauses with varying
results Thus the narrowly restricted meanmg wliuclhl has
been attached to the Domimion's power over ‘‘the regulation
of trade and commerce’ has been derrved 1n no small mcasui
from a sumilar atiempt to reconcile and mnterpret diffeient
but related parts of Sections 91 and 92 *

W (6) Legislation may be enacted by Dominion or proy mce
which may on the surface be within its legal powers, but
which may have the actual effect of trespassing on the
ternitory of the other The courts will always look to 'the

! Aliorney-General for Briash Columbia v Canadion Pacific Radwuy Co
[1927] A C 931

*d torney-General for Brifishk Columbia v Kingeome Navigation Co, [1931]
A C 45 See Kennedy and Wells Teving Power in Conada, pp 49-65

In _Canedian Pacific Ratlway Co v Corporation of Bensecours, quotcd m
A H F Lefroy, Canuda's Federal System, pp 113-14  See alsa Cibizn s
Insurance Co v Parsons, 7 \pp Cas 48, at pp [08-9, 112-13

‘Sce Torento Electric Comnussioners v Smider, [1925] A C 396, Scnatt of
Canada, Report on the Briizsh Norik dwersca 4ci {1939), Annex 1, pp 74-100
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pith and substance’ of the statute and not to its super-
fictal character, and they will not Lesitate to declare wlira
sezes a law which i thar opimion s only ostensibly and not
i fact within the junisdiction of ihe cnacting body  Thus
the Dominion cannot by purpotting to cnact 2 crinunal law
under 1ts admitted powers in Scction 91 “appropriate to
itself exclusively a field of junisdiction in which, apart from
such a procedure, 1t could evert no legal authority,” and the
courts have declared such attempts wlira vwes! Sunularly,
when Alberta levied a tax on the pard-up capital and on the
reserve funds of the Canadian chaitercd banks doing business
in the province, the Judwal Committee held that the true
mfent was not an efiort to raise 8 rovenue for provincial
purposes, but to interfere with banking operations, which
are placed by the Butish North Amernca Act under the
Domimon  The Act was accordingly declared #lira rires
the Alberta legislatuic ®

. (¢} A particular subject may not be wholly under the
jurisdiction of either Domunion or province, but certain
aspects of the same subject may be under the one while
other aspects are under the other ''Subjects which 1n one
aspect and for one purpose fall witlin section 92,7 the
Judicizal Commnuttee of the Privy Council has frequently
stated, “may in another aspect and for another purpose
fall within section 91" An outstanding illustration 1s hquor
legislation, & subjecl not explicitly mentioned 1n the British
North America Act A decision 1n 1882 held that the Canada
Temperance Act (which provided tor local option) was
entra wres the Domumon Parliement in that 1t affected
public order and safcly, whereas 1 the lollowing year an
Ontario act, which provided for the lcensing and local
control of the sale of liquor by the provincial authonty,
was also upheld on the ground that it involved essentially
police and municipal regulation of a local character* Other

LAAtorney-General for Ontarso v Reciprocal Insurers, [1924) A C 328,
atp 342
R Attorney-General for Llberlav Allorney General for Canada,[1938] A C 117
*Russell v the Queen (1882), 7 Ypp Co 820
‘Hodge v the Quecn (1883), 9 App Cas 117
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kinds of liquor legizslation have exhibited the same deuble
characteristics  Sumarly, 2 prosincal statute which pro-
hibited the saie of skim mulk to a cheese or butter ticw oy
without decitinng its deficency at the tume of szle w s
upheld as beng essentially a regulation of private business,
while a Dominon statute which forbad the sale ot all skin
mills to a cheese or butter fdactorv and made any such s.le
a crime w as also upheld on the ground that 1t was awaed ot
the prevenuon of fraud *

These aspects may not, mdeed, remain conslant ol
legislation which would be wlire sires at one time m.-,
through a change of circumstances, become legitimate il
the feld of junsdiction may change accordingly

Thetr lordshups do oot doubt that some matters, i therr origmn lucdl
and pro meal, might attan such dimensions as to affect the bod  p:ln.
61 toe Domemon, and to justify the Canadian Parbament in passmg lovs
for thear regulation or abubuon  the mterest of the Dommon  Bug g-war
caursn must be obs.rved in disunguishing betneen that which 1z loclt
and promnem!, and therefore nethin the junsdicton of the prot o’
legtslatures and that which has ceased to be merely loczl and provin.il
and has become a matier ot national concern, m such sense as to brir, v
settue the junsdiction of the Parlament of Canada  An Act restricring the
night to carry weapons of offence, or their sale w young personz, within ile
pror mee would be vithin the anthonty of the provimcal legislature Ba
traffie m arms, or the possession of themn under such circumstances s w
rats€ @ suspicion that they were to be used lor seditious purposes, or againzr
& foroign state, are matters Which their lordships concerve mught be con
petently dealt with by the Parliament of the Dominion ?

The splicting of jurisdiction over certain subject-matter,
whether it fiows trom the application of the “aspect” principl
or from a dwision resulting from specifie enumeraticns 1n
the Act, gives results which, while not the same as thos
occurrmg under concurrcnt jurnisdictron, nevertheless bear
a superficial rescmblance Under the former the held of
junisdiction 18 really divided and not jomtly shared, but
the subject-matter being the same, the two authoritics

Repna v Wason (18903, 17 0nt A R 221

*Regina v Stone (1893) 23 Ont R 46

*Local Prohtation Case, (1896 A C 348, atpp 361-2  Itis this same wle s

which entcrs into the Dominion emergency powers, see snfra, pp 111 14 Liorr.v
General of Onlarso v Canada Temperance Federation, [1946] 2D L R 1
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are forced into intimate and possibly conflicting relations
with one another, and they have not the legal means
availlable (as with concuirent powers) to cstablish unified
control Junisdiction  over the marketing of natural
products, the investigation of labour disputes, and the
regulation of insurance compnnies has thus mn each stance
been cut i twan, and jurisdiction over the fisheries 1s also
divided although on somewhat difierent grounds! The
results, however, are umiformly uncertain and confusing
The extraordinanly difficult problem of securing co-
operation through the legislation of the Domimion and nine
provinces and then through joint admimstrative action in
the field has not yet been satisfactorily solved 2

6 Residual power of the Dominion Purliament

A return may now be made to the Dominion powers
under Section 91 of the British North America Act The
opening clause states that the Donumon Parhiament shall
"make laws for the peace, order, and good government of
Canada, 1o relation to all matters not coming within the
classes of subjects by this Act assigned exclusively to the
legislatures of the provinces, and {or greater certainty, but
net so as to restrict the generality of the foregoing terms
of this Section, 1t 1s hereby declared that (notwithstanding
anything 1n this Act)} the exclusne legislative authornity of
the Parhament of Canada extends to all matters coming
within the classes of subjects nest heremafter enumerated "
(Here follow the tweng, wne speafic closses of subjects
already noted ) The section concludes “And any matter
coming within any of the classes of subjects enumerated 1n
this Section shall not be deemed to comc within the class of
matters of a local or pnivale nature compnsed 1n the enu-
meration of the classes of subjects by this Act assigned
exclusively to the legislatures ol the provinces

IFisheries are under Domunion junsdiction, but this 1s complicated by
provincial ownership of non tidal hsheries, and alse by different arrangements
having been made with diferent provinces regarding administration

*See Corry, "“Dificulties of Dnvided Jurisdiction ™
3See supre, p 100
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This clause gave to the Dominion Parhament (as the
Fathers of the Confederation certainly intended) the restdual
power, that 15, exphet grants of power were made to the
provincial legislatures and all the remainder was to go to
the Domumion The words ‘‘peace, order, and good govcorn-
ment” were not intended to be taken in any hiteral sensc,
the phrase was stmply one which was frequently used Dy the
British Parliament when 1t wished to make a comprehensive
grant of legslative power Section Y1 then procecded to
llustrate the general authonty, thus bestowed, by specitying
a number of these powers, and, to prevent possible misinter-
pretation, exphiciily stated that these enumerated powcrs
were mserted “‘for greater certainty, but not so as to restiict
the generality of the [oregowng terms of this Section ™ 1 hese
dlustrations were, 11 fact, unnecessary, for the entire distn-
bution had been completed when the provinces had bLuen
allotted their powers and the Dominion had been given the
remainder, but the London Resolutions had contained o
list of specific Domumion powers, and m order to comply
with the Resolutions and ‘“for greater certainty’’ the cau-
meration was mncluded

The {ederal powers are wholly residuary for the simple reason that the
provincial powers are exclusive, and the twenty mne "enumerations’ 1n
Section 91 cannot add to the residue thev cannot tale away from 1t
They have no meaning except as examples of the residuary power, which
must be as exclusive as 1s the grant of lemslative powners tu the prosinces
The enumerated examples of the residuary power cannot uccupy any spe
place, they cannot be exalted at the ¢xpense ol the residuary power, lor
that would ‘restrict the generalitv’' of that power It all looks reasonably
stmple, and Sir John A Micdonald was perhaps justified as he loohed ax
the scheme 1n hoping that “all conflict of jurisdictiow'’ had been 1noded:

So much for the mtention of those who planned the
constitution and for the clear and—one would supposc—
unambiguous terms m which those mmtentions were embodied
i the text of the Act But the Judicinl Commuittee of the
Privy Council through a long senies of decistons has succeeded
in substantially frustrating this intention and supplying an
interpretation of its own which seems far removed from the

W P M Kennedv, “The Interpretation of the British North America
Act,” Cambridge Law Journal, 1943, pp 150-1
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text “‘Seldom,” writes Professor Kennedy, “have statesmen
more deliberately striven to wrte therr purposes nto law,
and seldom have these more signally fajlcd betore the judicial
technique of statutory wntcipretation '

This extraordimary result has been made possible by the
presence, among the subjects of provincial junsdiction 1n
Section 92, of one subject as vaguc and general 1n 1ts con-
notation as “peace order, and good goveinment” m Section
91, namely, “property and civil nghts "' For 1f the assump-
tion could be made that “property and civil rights” were
not ngudly and nccessarily confined to matters of purely
provincial and local interest and 1f 1t could also be assumed
that when a topic fell unde: this general head 1t was clearly
provincial unless the Act positively asserted the contrary
then the constitutional stage was set for a new scene i which
the lead could be taken from the Dominion and handed over
to the province

For over twenty years after Confederation these parts
of the British North America Act were interpreted in accord
with the oniginal intentions as indicated above The leading
case was Russell v the Queen {1882) where a Dominion
local option law was upheld on the ground that it was of
general or national importance relating to public order and
safety 2 In considening the question whether such a law
could properly be brought under provincial jurisdiction as
one relating to property and civil nights, the Judicial Com-
mittee stated ‘‘Few, 1if any, laws could be made by Parha-
ment for the peace, order, and good government of Canada
which did not i some wicidenial way affect property and
cwl rights, and 1t could not have becn mntended, when
assuring to the provinces exclusive legislative authorty on
the subjects ol property and civil nights, to exclude the
Parliament from the exercise of this general power whenever
any such incidental inierference would result from 1t " In
short, the court admitted the potential inclusiveness of

"W P M Kennedy, ' The Workings of the British North America Acts,
L867-1931," Juridical Revie v, 1936, p 60

28ee supra, p 105

iRussell v the Queen {1882), 7 \pp Cas 829, at p 33% (1talics added)
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property and civil nghts 1 that almost all legislation
would be bound incidentally to touch on these matters,
but 1t 1nsisted that the decisive factor was the primary
purpose of the law, and 1if the question was of nation-wide
importance the Domimion could take jurisdiction under the
peace, order, and good government clause ““The true
nature and character of the legislation 1n the particular
instance under discussion,” said the Judicial Commuttee,
“must always be determined 1n order to ascertamn the class
of subject to which it really belongs '’

It 1s not possible here to trace the movement of the
courts away from this position .~The Judicial Committee
later divided the Dominion grant of powers into two scparate
and distinct parts, general and enumerated, 1t followed
this bisection with the astounding discovery that the general
Dominion grant was not the goverming one but was ‘i
supplement of 1ts enumerated powers’,! and 1t then proceeded
to relegate this general and now degraded power to a
position of inferior strength and authority The enumeiated
Domimon powers, which had begun as ilustrations of
Dominion authonty, thus became of greater consequence
than the general power which they were supposed to illustrate
The Judicial Committee held that while the legislative
power of the Dominion under the enumerated heads of
'Section 91 would override the provincial powers as enu-
merated 1n Section 92, the enumerated powers of Section 92
would normally override the general power of the Dominion
to legislate for the peace, order, and good government of
Canada Once the prnimacy of the latter general power
vamshed, “interpretation of the legislative powers of the
Dominwon and the provinces settled down to a competition
between the specific enumerated heads of Sections 91 and 92
In this competition, the provinces enjoyed an advantage
because Section 92 contained two heads capable of a general
and mclusive signification, vz, ‘property and civil rights
in the province' and ‘generally all matters of a merely local
or private nature 1n the province,” while Section 91 contained

1Local Prohsbihon Case, [1896] A C 348, at p 361
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only one such head, ‘the regulation of trade and commerce'
and 1t received a restricted interpretation ''!

The peace, order, and good government clause thus
found 1tself not only treated as an 1s0lated and supplementary
grant of Dominion authority, but deprived of most of 1ts
applicability by the indiscriminate inclusiveness of property
and civil nghts 1 Section 92 Virtually no field of junsdic-
tion could be found which was not covered on the one hand
by the enumerated clauses of 91, or, on the other, by the
enumerations of 92, which mncluded especially property and
cwvil nights?  Residual power had thus shipped away from
the Domnion and had reappeared m a somewhat altered
gmse 1n Section 92, property and civil nghts had become,
mdeed, the true residual clause?

The Judicial Committee was nesertheless faced with the
necessity, or at least the obligation, of placing some kmd of
meamng on ‘‘peace, ordcr, and good government,” and 1t
dectded that in these words luiked a comprehensive emer-
gency power which the Domumion could invoke 1in time of
dire necessity or grave nationl perill - On such rare occasions,
therefore, this general clause has come nto its own, and at
such times it has been hcld to override any or all of the
provincial powers which stand m the way of the national
mterest It wasunder these circumstances that the Domimon
was able to assume at 1ts own disciction virtually unlimited
powers duning (and for & time after) the two world wars
But having enunciated the emcrgency doctiine, the Judicial
Commuttee was still conlionted with the awkward decision
ot Russefl v the Dueen, and 1is 1esponse to this challenge
was as original as it’was starthng  The early dectsion, said
the court, can mow be suppated onlv on the assumption
that drunkenness in Canada hwd rcached such alarming
dimensions 1 the eightcen-seventies that nothing short of
federal action would have been suthcient to cope with the

1Rowell-Siroes Report, Book I, p 38

1A very small number of Dominion laws kave been upheld as coming under
“peace, order, and good government' alonc  See C P FPlaxton, Canadian
Constitutional Decistons (1030-1§30), PP ¥3AI-XXAIl

3The best analysis ot this whole problem s found i1n Senate of Canada,
Report on the British North America Act (1939), Report, and Annex 1
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evil and avert an impending national calamity ! But even so,
the bemign co-operation of the Judicial Committee cannnt
always be relied on to rescue an unhappy nation from
disaster, for an economuc cataclysm, such as the world
depression of the thirties, was apparently not considered
to be grave enough to warrant the invocation of this emergency
power Thus a Dominion legislative programme of social
and economic reform (the so-called ‘‘New Deal legislation™
of the Bennett Government) was declared ultra vues

_ A very recent case before the Judicial Commuttee,®
which was concerned with reviewing the validity of the
legislation formerly upheld i Russell v the Queen, has
served to disturb once agam the interpretation which 1s to
be placed upon “peace, order, and good government” The
result of this decision has been to cast a very grave doubt
on the “emergency’’ doctnne as an adequate explanation of
that clause (despite the Committee's frequent past state-
rments and applications of that doctrine) and also to suggest
that the national 1importance of the subject-matter of
legislation may be 1n 1tself sutficient to determine 1ts aspect
;and 1ts vahdity, notwithstanding the court's rejection of
this principle 1in many earher cases® The layman who 1s
apt to look to the courts to give logical contimmtv and
consistency to the constitution 1s somewhat embarrassed
at witnessing judicial activity of this ammless kind, which

'These words of Lord Haldane deserve, 2nd doubtless will enjoy, immortality
“Their lordships thinh that the decision 11 Russell v the Queen can onls he
supported today on the assumption ot the Board lthe Privy Council]
apparentls made at the time of dectding the case of Russell v the Queen thit
the cuil of intemperance at that time amounted sn Canada to one so groar 114
so general that at least for the period 1t was a mesace to the nation il hile of
Canada so serious and pressing that the National Parliament was called on o
wmtervene to protect the nation lrom disaster  An epidemic, ol pestifence might
concervably have been regarded as analogous ' Torento Electric Commission:ts
v Smeder, [1925] A C 396, at p 412
:'2/D 1%!!:;{?2? Gengral of Ontario v Canade Temperance Federation, [1010)

3'The true test must be found in the real subject-matter of the legislatinn
if 1t 15 such that 1t goes bevond local or provincial concern or interests and must
from ts inherent nature be the concern of the Domunton ag a whole theo 1
will fall within the competence of the Dominion Parliament as a matter affecting
the peace order, and good government of Canada, though 1t mas 1 anothcr

ﬁpjr‘t tosuch upon matters specially reserved to the provincial legislatures’
0, p
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displays so little regaid for the past and so slight an appre-
ciation of the necd for cortainty and clanty 1in constitutional
questions
t~"The situation mav be summarized as follows

(@) The courls now consider that there are 1wo separate
grants of Domimnion power the general powers under *'peace,
order, and good government,” and the twenty-nine enumera-
ted powers The latter are no longer deemed to be illustra-
tions of the former, and they have 1n normal times become
virtually the sole source of Donunion authorty

(6) The Dominion through the ycars gradually lost 1ts
power in normal times to legislate tor the general welfare
Had no enumeration whatever been made mn Section 91,
the Dominion powers would no doubt have becn greater
than they are today, tor the test of the general welfare or
“peace, order, and good guveinment” would have been
applied to each 1ssue as 1t arose and the decision for or
against the Donmunion ginen on that basis

(¢) The enumerated povers in Section 91 are paramount
and override the powers grantcd to the provinces in Sec-
tron 92

(d) The enumerated provincial powers m Section 92
as a rule override the general Domimon grant in Section 91
Thus a Domiunion law dealing with the compulsory investi-
gation of certain industrial disputes was held wiira weres,
despite 1ts general mmport, on the ground that it interfered
with property and civil rights in the province

(2} The resdiad powes of the Damunen slumbers and
can be aroused onlv on occasion, notablv 1n tune of national
peril In such ctremitics, however, it will overnide any of
the provincial powels which stand m 1ts way In ordinary
times 1t has become wcll-ugh mmpossible to concerve of any
general legislation which dues not affect to some degree
property and civil rights, and the comprehensiveness of the
latter has thus Alled in almost the whole gap left between the
Dorminion’s enumerated powers and the other enumerated
powers of the province

(f) A more generous interpretation of the residual
power may, however, be in the making as suggested by the
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recent decision 1n 1946 The tendency to narrow the use of
the clause to times of national emergency has been definitely
halted, and its apphcability 15 more hikely to be defermined
by the ‘“inherent nature” of the subject-matter of the
legislation, that 1s. whether the subject has a Domumon
aspect

The broad consequence of these past trends in interpre-
tation has been, of course, a very great wncrease in provinciil
powers at the expense of the Domimon  not that the powcrs
of the Domimon have actually diminished, they have on
the contrary increased, but the province has acquued
most of the new territory which recent years have muadc
available for government action and control  Professor
Frank R Scott has histed! eleven Dominion additions and
twenty-one provincial additions as a result of judicial
interpretation since Confederation although not all aic due
to the particular conflict discussed above  The clhudd
Domtnmion gamns (to be taken up presently) have been aero-
nautics and radio broadcasting, while the provincal gans
have ncluded the regulation of intra-provincial production,
trade, and marketing, wages, hours of labour, unemploy ment
insurance (later given to the Dominion by constitutional
amendment), workmen’s compensation, industrial disputes,
trade umon legislation, health regulations, and imsurance

elasticity at the very point where elasticity in recent years
has been most needed The powers of the Dominion (except
in time of emergency) have been largely confined to those
which happened to be considered the most urgent 1 1867,
and this pattern of the distmbution of gdvernmental powcrs
15 clearly not swited to the present Social and economic
conditions have greatly altered m the mtervening eights
years, as have people’s attitudes towards them, and matters
which were at Confederation unmistakably local in thewr
nature and other matters which were not considered to be
of any concern to governments at all, have now become ol
first-rate umportance, not alone to a partrcular locality, Lut

l,legxslatmn The British North America Act has thus lost
b

Y"The Royal Comm ssion on Domuaion-Provincial Relations,” Hrsoersid
of Toronto Quarterly, Jan, 1938, p 144



THE DISTRIBUTION OF FOWERS 115

to the nation as a whole Such modern problems as those
concerned with the regulation of competitive industry and
the provision of vanous soctal services often cannot be
adequately treated at the provincial level, nor 15 1t generally
desirable to have nme separate and perhaps conflicting
policies strniving to cope with questions which go far beyond
the provincial boundaries, but any national action has
become wvirtually impossible by the barbed-wire defences
of property and civil nights The Bntish North Amerca
Act has thus frequently been found wanting in 1ts ability
to endow the proper govermment with adequate authority,
and while it would be most unfair to place the entire blame
for this defictency upon the courts, 1t 1s they, rather than the
draughtsmen of 1867, who must assume the chief burden
of responaibility

'/7 The treaty power

There has been no uncertamnty regarding the powers of

the Dominion and the provinces so far as the negotiation

of treaties with foreign countrnies 1s concerned This was

ongmally the function of the Crown acting through the

British Government, and with the growth of Dominion

self-government 1t has gradually come under the control

of the Government of Canada! But the location of the
power to implement the terms of a treaty after 1t has been
ratified has been unceitain, although a special section of
the Brntish North Amenca Act dealt expressly with the
guestion  Section 132 reads  “The Parbament and Govern-
ment of Canada shall have all powers necessary or proper
for performing the obligations of Canada or of any province
thereof, as part of the British Empire, towards foreign
countries arising under treaties betw een the Empire and such
foreign countries

It will be noted that the section deals expressly with the
treaty obhgations of Canada as part ol the Empire and not
as a separate nation, and also that the section could con-
cetvably cause a serious disturbance 1n the distribution of

LSupre, pp 579,623
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Dominion and provincaal powers There has always boen
the possibility that 1t might allow the Domimion to negou e
treaties dealing with certain subjects normally under pro-
vinclal control (such, for example, as an iternational
convention affecting conditions of labour} and thereby
acquire the nght to legislate on such topics by virtue of 1ts
obligation to carry out the terms of these treaties Appeals
to the Judicial Commuttee 1 the thirties resulted m the
Domimion acquining by the treaty route complete jurtsdiction
over aeronautics’ and radio broadcasting®—the latter bv o
curious, uneswpected, and short-lived revival of the “peace,
order, and good government” clause as apphed to tre ities
The courts 1w these and subsequent decisions enuncratod
several general principles affecting the implementation ul
treaties, and from these the following principles emerge
{a) Section 132 does not apply to 1l treaties to which

Canada 1s a party, but only to those which she enters * as
part of the Brntish Empire,” namely, those obligations
ansing as a result of action by the Imperial Government
With the growing emphasis on Canadian autonomy in all
such matters, this group of treaties has now becone
ohsolete

“(6) The implementation of treaties which fall in the
other group—those to which Canada is a sepirate purty
by virtue of her new status as an internauonal person—is
not covered by any special section of the British Nerth
America Act, and must therefore depend upon the norm il
distribution of legislative power between the Dommion and
the provinces ““There 15 no such thing as treaty legislation
as such,” sard the Judicial Committee “The distiibution
1s based on classes of subjects and as a treaty deals with o
partrcular class of subjects so will the legislative power of
performing it be ascertained "'?

" (¢) The enlargement of the Dominion powers in the
mternational field and the steady growth of provincal

-

1deronaulitcs Case, {19321 A C 54
*Radio Case, [1932] A C 304
YLadour Conventrons Case, (12371 A C 326, at p 351
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powers 1n the domestic field thus pull 1n opposite directions
it the area of treaty pertormance It 1s now quite possible
for the Dominion to negotiate and ratity a treaty and yet be
left 1n default by provincial refusal to carry out the terms
of the agreement, although, had this same commitment
been made by the British Goyernmont, the Domuinion would
possess all the authonity necessary tor legislative enforcement

(d) The implementation of treatics 1s thus determined
1n the first place by the tspe of treaty, and then, mm most
instances, by the devious process of unravelling Sections 91
and 92 as discussed in the preceeding pages

The source of treaty-performung power 1n Canada now turns first
upon the Tvpe of trealy, 1&, upon hos and by whoin it was brought aboat,
etc  I{ 1t 15 of one tvpe (Empire) the power resides in section 132, if of
another {Canadian) the power resides {2) 1n sectien 92 or (b) 11 section 91,
and 1n the latter case 1t mav reside either 1n (1) the enumerated heads or
{1} {in case o1 national emergeney ) in the ‘peace, order and good government”'
clause This 15 the judicial Iabyvrinth through which Canadian diplomats
and Canadian legislators must be able to see their ways if effective treaties
are to be made !

ncent C  MacDonald, “The Canadian Constitution Seventy Years
After,” Canadian Bar Review, June 1937, p 418



CHAPTER VI
DOMINION-PROVINCIAL FINANCIAL RELATIONS

IT 1S no exaggeration to say that the distribution of financial
powers between the Domunion and the provinces has been
by far the most troublesome of the many problems raised by
Confederation Every province has been embroiled—some
of them many times—in financial disputes with the Dominion,
and no Cabinet at Ottawa has been able to escape the
constantly recurring mightmare of provincial dissatisfaction
and the apparently insatiable demands on the Dominion
treasury No appreciation of the problem 1s possible without
some knowledge of this troubled history

At Confederation the Domimon secured the bulk of the
provincial revenues, for customs and excise (being indirect
tases) were relinquished by the provinces Approximately
83 per cent of the provincial revenues of each of the three
provinces came from these two sources, and even if munieipal
revenues were included, these two taxes accounted tor
56 per cent of the total provincial and mumecipal res enues
of the Province of Canada, 75 per cent of those of Nova Scotia,
and 72 per cent of those of New Brunswick! The provinces
were thus left with only 17 per cent of their former provincial
revenues with which to meet the demands of the future These
demands were, however, to be greatly reduced by the burdens
assumed by the Dominion, tor the latter was to take over
the provincial debts and the bulk of what were considercd
to be both actually and potentially the most costly functions
of government

National security, national development, and the fostering of trade
and commerce by apprepriate regulation were regarded by the Fathers as
the great functions of government They were also the functions whch
they thought likely to expand 1o the future When these had been trans

ferred to the Federal Government the provinces were left with functions,
the burden of which was not expected to grow They would be required to

'Rowell Sirots Report, Book 1, pp 41, 45n
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support a civil government establishment, to maintain a number of local
public warks and to undertal e the admimstration of justice But the
heaviest duties of civil government and the onerous burden of the great
public works wauld be litted from their shoulders The support of education
was to come within their sphere and their control over “generally all matters
of a merely local or private natare 1n the provinee” and over “‘the establish-
ment, maintenance and management of hospitals, asylums, charities and
eleemosynary mstitutions 1 and for the province” unpled responsibility
for social weltare problems which got beyond the resocurces of chantable
and municipal orgamzation !

But even this great dimmnution 1n the number and
costliness of the provincal tunctions did not brming the
expenditure of the provinces down to a lovel where 1t would
not exceed the revenue I'he two sources of income remaining
were direct taves and the odd fees, royalties, permits, and
sales of small services which the province still retamed
No omne, indeed, evpected direct taxation to be used to any
degree, so the main reliance was placed on the second miscel-
laneous group which was clearly insufficient The gap was
therefore filled by the Domimion agreeing to make a number
of payments or subsidies to the provinces, and these contn-
butons were embodied 1 Sections 102-26 of the British
North America Act  Those payments which mght con-
cervably lead to further clatms bemg made on the Dominion
were optumnsttcally declared to be ' 1n full settlement of all
future demands on Canada"—a statement which has long
since joined the group of non-operative clauses 1n the Act
The payments to the provincial governments fall into four

classes

1 Pavyments on debt, ullowances

Although the Dominion assumed the debt of each province
at Confederation, this was by no means an act of pure
generosity, for most of thesc debts had been incurred for
railways or other property which passed under Dominion
ownership or jurisdiction  In order to equalize the treatment
among the provinces, so that the extravagant would not
reap the same reward as the frugal, the device of the debt

Ubd , p 43
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allonance was used Each province was given a dcbt
allowance in round numbers which was based on approw
mately $25 a head (according to the 1861 census) and this
amount was applied as a credit in making a bool-keeping
adjustment with the Dommien Any province, whose actual
debt was less than 1ts debt allowance, recerved 1 perpetwity
from the Dominton an annual payment of 5 per cent on this
difference, any province, which had a debt in excess of this
allowance, paid interest on the excess at the same 1ate
Under this arrangement New Brunswick broke even, Novua
Scotia recetved a small annual payment from the Dominion,
and Ontaro and Quebec, having a common debt of
$10,400,000 1n excess of the allowance, were to pay to the
Dominion 5 per cent a year on that sum

Almost from the beginning these debt allowances werc
used as a method of obtamming an increase 1n the paymcnis
from the federal government Nova Scotia i 1809 had het
debt allowance raised, partly as an adjustment against
assets taken over by the Dominion, but partly also to induce
her to acquiesce 1n Confederation Ontario and (luebcc,
being unable to agree on how their payments to the Donunon
under the debt allowance arrangement wae to be divided,
were able mn 1873 to have their allowance increascd unti
it covered the onginal debt, and later they received bach -
terest payments they had made in the meantime, together with
a credit for interest on this interest The other prosvinces
thereupon had their allowances raised 1n the same propoiticn
Mew provinees, such as Brash Columba and Prmee Edward
Island, were also given debt allowances on thur entrance
to the federation, and the amount of this allowance varicd
with the circumstances Prince Edward Island, for example,
recerved a debt allowance of 350 a head  Other new provinces,
such as Mamtoba, Alberta, and Saskatchewan, which had
no debt whatever and which had no assets to transfer to
the Dominion, nevertheless were given on entrance a generous
debt allowance, and they thus recerved an annual payment
of the difference between this amount and the amount of
the non-evistent debt Finally the debt allowances werc
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at times mamipulated teo increase paynients to a proviuce
which had bccome mvolved in difficulties  Mamitoba's
allowance was increased, for esample, 1n 1885 by estunating
her population at the hetitious figure of 123,000 ¢

2 Annual grants fo support provincial governments and
legisiatures

The four ornigrnal provinces recerved grants ranging from
$50,000 to $80,000 a year (tn order of size) for the above
purpose, and as new provinces entered the federation, they
recetved similar grants  In 1907, when a general revision
of the provinaal subsidics took place, this grant was raised
and made to vary with population from $100,000 (Prince
Edward Island) to $240,000 (Ontario)

3 Per capile grants

This grant was meant to be the major contribution of
the Dominion government to provincial revenues It was
fixed at eighty cents a head on the population of each province
as shown in the 1861 census, but the grants to Nova Scotia
and New Brunswick could both increase with population
until then population had reached 400,000, when the payment
would remamn fined at the amount so ascertammed It was
this eighty-cent grant that gave rise to the utter ant-
Confederation slogan in Nova Scotia, that the province
had been “sold for the pnce of a sheep-skin "’

The per capita grant has been manipulated on a number
of ocecasions to render a1d to needy prosinces, but as it was
difficult to raise the grant for one province without precipi-
tating awlward demands trom other directions, the Dominion
fell back upon the ingeniwus and much safer method of
mventing a population for sume of the provinces where
heavy prospectis e imumgration turnished a conventent excuse
Thus Mamtoba was assumed to have a population in 1870
of 17,000 (1t was 12,200, of whom only 1,600 were white),
British Columbia 1m 1871 was credited with 60,000 (instead
of 34,000, of whom 25,000 were Indians and Chinese), and
tn 1882 the Manitoba subsidy was changed and calculated

1T A Maswell, Federal Subsidies to he Provncisl Governmenls vn Canada,
pp 26 8, 51-83, 33-50, 120-1, 85
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on a population of 150,000, although the census a year
before had returned only 64,8001 In 1907 the subsidies
were revised for all the provinces Each province was from
this time forward to receive a subsidy which would vary
with population eighty cents a head up to a population of
2,500,000, sixty cents a head on any excess over that number

4 Specral grants

These have been allotted ever since Confederation for a
wide variety of causes some were given to satisfy legitimate
claims, some for convenient grievances, some simply 1n
response to political pressure  New Brunswick recenved as
part of the Confederation agreement 363,000 a year for
ten years, for the excellent reason that she could not balance
her budget without 1t The “better terms” agitation 1n
Nova Scotia resulted not only 1n the mcrease 1n her debt
allowance, but also 1n an extra 582,698 a year for a ten-yewt
period  Bntish Columbia received on entrance to the
union $100,000 a year m perpetutty, nonunally as compen-
sation for land taken for the transcontmental railway,
actually in order to enable her to meet her expenditures
Saskatchewan and Alberta received special grants on entering
the Dominion to compensate them for the Domimon retention
of their natural resources Although these resources were
returned 1 1930 and although the provinces were com-
pensated for any loss they mnught have sustained, they
nevertheless demanded, and the Donunion conceded, a
continuance of the onginal special payments mn lieu of the
resources which had now Dbeen returned The NMantime
Provinces, as a result of a long agitation for redress ot
grievances, recetved 1n 19032 large additional subsidics
totalling $2,225,000 a vear

The subsidies have thus undergone almost continuous
alteration There have been over twenty special revisions
and three general revisions since Confederation, and the
period smce the Second World War has led to the proposal
of a fourth, the most thorough and far-reaching change of

Uhd , pp 33-5, 39, 79-80
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all Yet the intention at Confederation was that the original
financial arrangements would be permanent, and a number
of the subsequent adjustments hove buen declared
to be “final and unaltcrable ”  This world of Dommoen-
provincial finance has, indeed, an air of grotesque unreality,
untrammelled by logic and the ordimary restrictions and
meanings of words, and 1t turnishes a fitting accompamment
to the constituhonal wunderland of Sections 91 and 92 where
the examples ol peace, order, and good goveinment have
succeeded m gobbling up the general rule which they were
oniginally intended to illustiate  The history of the subsidies
demonstrates not only that final and unalterable agreements
can be and are subjcct to fiequent revision, but that popula-
tion figures can be mmvented when the actual ones prove
unsuitable, that dibt allowances cin bLe made for debts
which haie never evsted, that natural resources can be
returned and enjoved and at the samne time compensated
for on a basis of theu original ahiunation, and that when a
substdy 1s imncreased 1n o1der to equalize the treatment among
the provinces, tuwitber adjustments become immediately
necessary In order to oveiconmie the mjustices which have
been occasioned by the verv act of cqualization

The clue to this extraordinary condition is, however, not
very hard to find, and the subsuly problem and the virtual
disappearance of ‘“‘peace, order, and good government” as
an effective Domunion power will Do tound to be closely
connected with one another  Itiscleaily unpossible to justity
some of the alguments ady anced and some of the expedients
used to 1aise mansy ot the provine l grauts, but there has
been under all tlug woanauwvimyg aul jacssing for greater
and greater hnancral assistance, a gunwne need for moncy
to replemish the provimecial ticasuirs Undoubtedly some
of this deficiency was coused by provmaal estravagance,
but at hottom the reienues of most prosinces have sunply
not been sufficient to meet the mescapable demands which
have steadily mounted exvery year

The ongnal financial provisions for the provinces were
based on the provincial functions ot 1867, and these functions
were expected to be comparatn ely modest and mexpensive
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RBut circumstances over which the provinces had virtually
no control operated to increase, and greatly to inciease, the
quantity and intensity of provincial activity — Certamn
ensting functions, notably education and highways, developed
enormously and made demands on provincial revenucs
that were never contemplated i earlter days Equally
immportant was the tremendous expansion in the number of
provincial duties which a changing economy and a new
conception of the part which the state must play in that
economy made necessary, and the province found 1tself
undertaking measures of public health, mothers' allowances,
old age pensions, unemployment rebef, etc, which were
almost or quite unknown at the time of Confederation or
for many years thereafter Thus the expenditure of all the
provinces for education and public welfaie 1n 1874 was a
tnfling 4,000,000, by 1937, 1t had multiplied over site
times and reached 250,000,000 It 1s probable that many
of these newer duties mught have become the concern of
the Dominton under the *‘peace, order, and good government’
provision, but the interpretation of the courts kept these
matters 1 provincial hands and progressively increased the
disparity between provincial revenue and ewpenditure

The ongimal financial prowvisions of the British North
America Act have thus broken down, or, more accurately,
the general relationship of power and finance 1s no longcer
in equuibrium  Provincial powers have outstripped the
provincial facilities to pay for their proper exercise, and this
has naturally been felt most acutely 1n those provinces
which are economically the weakest It has been this eftort
to mamtain sclvency that mn later yeﬁrs particularly hiws
made the provincial pressure on the Dominion cxchequer
so severe, and has lcd to the adoption of a number of the
above expedients to increase the provincial subsidies

There has been, of course, another source of relief
available in provincial taxation, and 1t has not been neglccted
The provinces have long smce abandoned their happy
posttion of not having to rely on direct taxes, and provincal

'Rowell Sirois Report, Book I, p 224
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ingenurty has becn stramned to the utmost —patticularly 1m
the poorer provinces—to hnd new sources of taxation
This shift 1n emphasis 1n provincial budgcts 1s best appre-
ciated by noting that in 1874 substdies accounted for almost
two-thirds of the total provincial revenues, but by 1937
these had dropped to less than one-tenth of the total! In
a number of the provinces a bad fAnancial situation became
a desperate one when the Domimon (with unhimited power
to tax under the constitution) invaded a number of the most
profitable taxang fields of the provimcial governments Thus
during the First World War the Donunion introduced a
persenal income tav, which proved to be permanent, and
dunng the Second “World War 1t lesied a succession duty,
although this.field was 1n many instances already doubly
covered by rival provinces These, together with certain
corporation taxes, sales laves, amd others imposed by the
Dominion, are directly competitive with provincial taxes,
and serously lumit the producttvity of the latter An
extreme 1llustration was twinished by any resident of Al-
berta who might be so unfortunate as to have an mcome of
£1,000,000, he would has e beenn hable 1n 1938 tor 105 per cent
of this amount in Dominicn and provincial income taxes
One apparent solution ot the preblein would be for the
Dominion to withdiaw completely trom the field of direct
taxation and lease 1t entirely to the provinces, but even if
this were possible (and few can be found who would voice
so vamn a hope) 1t would not mcet the difficulty Certain
provinces, probably Ontario, Quebec, and British Columbia,
mght 1 such an eyent have an adequate revenue, but the
other provinces would find that thus would do little more
than effect a moderate improyement m their finances

A third method of meeting the Dominion-provincial
problem of finance has been the device of the grant-in-aid
or condrtional subsidy This was a grant from the Dominion
to the provinces for some specific purpose, and 1t was condi-

ibd, p 245 This proporton varies greatly i diiferent provinces and 1k
forms a fair index to thetr red ttve prosperity  In Prince Edward Island 1 1937
the subsidy was still 41 per cunt of tola! revenue, in New Brunswick, 20 per cent,
in Quebec, 4 5 per cent, 1n Ontaro, 3 per cent 1o Siskatchewan, 33 per cent
i British Columbia, 5 per cunt
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tional on each province which accepted it complying with
certain standards of performance and, as a rule, contributing
an equal or proportionate amount of money  Grants-in-awd
have been made ever since 1912, and the scheme has becn
used for various purposes, namely, technical and agricultural
education, publc health services, employment agencies,
highways, old age pensions, and unemployment rehef
Some of thern were for lumited periods only, athers have been
permanent Omne purpose of the grant-im-aid was excellent
it was designed to help the needy provinces pay for certa:mn
desirable services, and 1t undoubtedly succeeded 1n this
endeavour But 1t gave no help towards securimg a balanced
provincial budget, for 1t left a province financially worse ofl
than before The grant-in-aid inevitably mcreased provincial
expenditures 1t frequently induced the poorer provinces
to undertake admittedly praiseworthy and even necessary
activities, but activities for which they could 1ll afford to pay,
while those grants which were of limited duration frequentls
left a province saddled with a venture which was beyon:!
1ts means to retain  The provinces, m short, did not benelit
financially from the grants-in-aid, they received more and
better services, but they paid out more of thewr income mn
the process, and the majonty of them could not aitoid
assistance on these terms

It will be percerved that the financial difficulties invols ed
in the problem have arisen not alone from the nadequacy
of provincial revenues to meet provincal functions as com-
pared to those of the Donunion, but also from the alarnung
economic imequalities existing among the provinces thom
selves The federation 1s composed of members with widely
varying financial capacities for carrying on their equal con
stitutional functions, and hence while a redistribution of
certain powers or a reassignment of taxing fields might solvc
one of the fundamental problems, that of Dominwon and
province, neither could solve the second—that caused by thc
unequal economic strength of the different provinces Somc
provinces are wealthy and prosperous, others are relatively
poor, while others stand midway between these two extremes
Net production per capita m 1939 varied from $134 20 m
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Prince Edward Island to 360 98 1 Ontario, all except the
three Mantime Provinces being over $20500! Such a
diversity of income has a corresponding effect upon provincial
revenues, upon the ability of the provinces to perform therr
functions, upon the standards w luch they are able to maintan,
and even upon the general health and well-being of the people

The general situation in Nova Scotia 1s unhappily ail too clear It
can, for example, be easily demonstrated that the per capita income 1
Nova Scotia averages only about 80%, of the naticnal average, and that,
except at the depth of the depression (when the prairie provinces suffered
most severely) per capita income 1n the Maritime Provinces has been
consistently lower than the rest of Canada Simularly, 2 comparnson of
gross production per capita will show that of Nova Scotia to be well under
65% to 709 of the Domunion average, and to have been for years past
always less than one-half of that for the province of Ontario  This has
mevitably lowered the standards ot living and may, indeed, have affected
the general health of the people Statistics on the latter point are, however,
madequate and far from conclusive, but a higher rate of infant mortahity
than most provinces, a lower average height (although apparently a better
physical condition) among those called up for service, and the occurrence
of certain dietary dehciencies, suggest that low income and malnutrition
have left their mark upon the population ?

Provincial expenditure on education—to take a spectfic
illustration—varies cnormously from province to province
In 1936, for example, one provimce spent $35 37 per child
while another spent S8024  Educationai expenditure con
38 per cent of the children 1in the Dominion 1n the same year
was between 335 and $40, for 16 per cent of the children 1t
was 550 to 555, and for the remaimng 46 per cent the annual
expenditure ran from $70 to $80¢ No one suggests for a
moment that this great discrepanc y 1s explanedby a difference
in provincal regard for the valac of education, for the
comncidence of small provincial revenues and meagre educa-
tional appropriations prescuts ummistakable evidence of
where the true cause may be found

The situation 1s rendered more acute by the absolute
conviction held 1n the less favoured provinces that their

1Canada Year Book, 18412 p 176

®Report of the Royal Comnussion on Provincual Development, 1944 (Nova
Scotia), No 1, “Report ot Transmission” pp 34 5, 87-9

SReport of Surdey Committee of the Conada and Newfoundland Educolion
Assoctation, 1913, p 68
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retarded or warped development 1s due to the operation of
certain national policies, notably the protective tarift, that
these have built up Central Canada at the expense of West
and East, and that the Domimion—and particularly Ontario
and Quebec—has not been sufficiently aware of the duty
which 1t owes to the provinces which have been mmpoverished
in this process The general argument was well stated by
the late Norman McL Rogers in placing the Nova Scotia
case before a provincial Royal Commission in 1934

It 15 urged that Nova Scotia 15 entitled to reliefl and compensation,
not merely 1n pursuance of the assurances given on the occasion of its
entrance into the Canadian federation, but also on the broad equitable
ground that a federation defeats tts primaty purpose it through its constr
tutional arrangements or through policies instituted bv the national
government 1t accomplishes the gradual debilitation of one or more ol the
provincial communities of which 1t 15 composed *

The Royal Commission on Donunion-Provincial Relations
(the Rowell-Sirois Commuission) was appointed by the
Domimion Government 1 1937 to investigate and report
on the economic and financial basis of Confederation, the
distribution of federal and provincial powers, and the
financial relations of these governments Its report was
focussed primanly on the two fundamental problems dis-
cussed above—the position of the provinces wvis-a-vis the
Dominion, and the inequality of resources in the difterent
provinces For the first, the Commission recommended a
transfer of certain functions and a shifting of taxing powers,
for the second, 1t urged the payment from the Dominion
treasury of special grants which would be based on the
needs of each province and would be designed to equalize
to some degree the econonuc and finantial position ot 2l
the provinces The Commission thus sought not only to
re-establish the general balance between provincral revinuc
and expenditure, but also to break away entirely trom the
old subsidy system The latter, which had been formulatcd
essentially on provincial equality (tinged with special
treatments for an underlymg but seldom avowed necessity ),
was to be replaced by a plan of Dominion contributions

. ‘Royal Commussion, Pronncial Economie Inguary, 1931 (Nova Scotia),
A Submussion on Domimoen-Provineial Relations,” p 198
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given solely on the principle of provincial need These were
“designed to make 1t possible for every province to provide
for its people services ot average Canadian standards and
they will thus alleviate distress and shameful conditions
which now weaken 