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PREFACE

“THE student of Consttutional Taw
realises at every turn the truth of the saying—
the roots of the present lie deep in the past .
Protessor Cowell had tully anticipated -the value
ol this observation, since made classical* *by Sir
William Anson, when he delivered his Tagore
Law Leclures on the.Ilistéry and Constitution
ot the Courts and Ieggislative Authorities in
India. The “ lectures” i% successive editions
have formed a reliable handbook for every person
interested in the history and growth of, the
Indian institutions concerned. But there have_
been many changes in the law aflecting them,
and the Indian Legislatures, in particular, have
been re-cast, re-constituted and progressively
expanded in a succession of Reforms Acts passe&
since the Fifth Edition of the book was published.
So at the invitation of the publishers I have
prepared this new edition of what may be
regarded as the standard treatise on the subject.
The additions and alterations found necessary
have been made so as not to interferé¥n any way
with the framework and scheme of the original
book. The early history of the Privy Council
has had, however, to be re-written in the light
of the results of recent research, and, a new
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chapter has been.added embodying the sub-
stance, trend and purposes of recent enactments
affecting the constitution of British India in its
various aspects, so that the present book gives a
full~ explanatory account of the Institutions in
question as they stand at the date of publication.

In the work of revision I have derived
substantial help [rom one of my former colleagues
at the - University Law College, Professor
N. N: Ghose, sometime Tagore Law Professor,
Professor and Deap of the Faculty of Law
(1926—1934) at the Dacca University, and
author of the standara book on Comparative
Administrative Law. He has written out the
entire chapter on the recent reforms and his
expeft knowledge, which he laid unreservedly
at my disposal in this work of revision, has
added considerably to the value of this new
edition.

S. C. B.
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CHAPTER L

EarLy HISTORY : THE GRANT OF THE DEWANNY.

Introduction—Commencement  of  establistfed  Institutions—
Character of antecedent history—First introduction of
Eurgpeans into India—Horly history of the East India
Compony-—Territorial  acyuisitions—Fall ‘of the Mogul
Empire—Aggressive policy of the Company—=Settlement in
Bengal—Position of the English before their Conguest—
Logislative Authority of the Company during that period—
Charter of Elizabeth—Of James I—Of Charles TI—Of
Willlam III-—Charters of 1728 and »79%3—Judicial Authority
of the Company during that period—Necessity for obtaining
it—Early Charters—Mayors? Cofirta—Jurisdiction of the
Governor and Council—Mayors’ Courts and Courts of
Reruests—Subjugation of MWengal—Civil Disorders and
Angrchy-—Elements of Civil Order-YRelations of the Mogul,
the Nabob, the Crown and the Company-—Firat Attempt
to re-organize Soclety—Grant of the Dowanny—1Ilts efeot—
No Judicial Coercion over Ruropeans—Reforms of Teord
Clive—Necessity for Urant of Definite Authority.

TrE purpose of the work is to present a general view
of ihe legislative power and judicial authority now
and ‘heretofore® exercised in British India. And _jn
doing .s0 it will be unnecessary to refer with the
accustomed detail to the various enactmenis passed
during the rule of the Company in refercnce to this
subject. The earlier legislation is treated at length in
Harrington’s Analysis, which was published in 1805 ;
and a long string of Acts and Regulations is to be
found in Auber’s Analysis, Morley’s Digest, and other
works. The object of this volume is to sdpwrate the
existing legislative and judicial institutions from the
previous history of those institutions, reducing the
latter as much as possible to a continuous narrative.
The subject is preliminary to the study of the lawsin
force in British India, and deals with the character
0, HQ 1

Introdue-
tron,



2 EARLY HISTORY :

and powers of the councils and tribunals which res-
pectively make a/1d administer those laws. la any
question of difficulty as to the source and early
boundaries of power in reference to any institution,
the particular enactmenis relating to it must always
be consulted. So far as regards the legislation of the
past, its general character and historical bearing will
here alone be explained ; that which regulates existing
institutions will he treated in greater detail.

The suppression of the Indian Mutinies and the
assumption of the government in name as well as in
reality by the Enghish Crown in 1858 led to a consolida-
tion and re-establishment of the Indian Empire; and
the year 1861, in which the Indian Councils’ Act and
the Indian™ High Courty’ Act were passed, marks
the close of a tedious and intricate period of Indian
constitutional history.) From 1861 10 1919, the date
ofs the Montagu-Chelmsford Government of India Act,
that history will be seen to have developed along lines
of which the foundations were those laid in 1858
and 1861. (Fundamental changes were initiated  ir
the constitution and Tunctions of “the legisdative
authorities, and partly also in the structure® and
working of the executive government, by the Govern-
ment of India Act of 1919, in order to give eflech to
the intention of the British Parliament and Government
to confer a measure of responsible government in the
Provineial administrations in India, by way of
experiment more or less. Q]?he Government of India
Act of IB?:E,Xrecently enacted, (contemplated an even
more radical departure from the idess that underlay
the Reforms of 1858—1861) The coining years may
be expected to sethe establishment of the beginnings
of-an All-India Federation with self-governing British
Indimn ProVinecs and self-acting. Indiaw States for
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units, and the institution, as a necessary colollary 1600—1765.
thereto, of an All-India Federal {ourt)

Constitutional history in India has had nothing
to do with the steady spontaneous growth of national
mstitutions. It is a rccord ot experiments made by
foreign rulers to govern alien races in s, strange land, to
adapt European institutions to Oriental habils of life,
making definite laws supreme amongst peoples who
had been accustomed to associate governmeni with
the exercise of arbitrary and uncontrolled authority.
There is considerable vacillation of purpose exhibited
in those experiments, influenced as.they have beent by
conflicts of opinion and the rivalry of interests, but on
the whole there has been'a sfeady advance towards
higher conditjons of progress.

ﬁ_‘llhe year 1781 marks a most important era in the Gommenoe-
history mow wunder considemtion) It terminated a, :2:;,,.;’;;6
period of fierce animosity and struggle hetween thoee} mstibutions.
who wished to see English law and Courts of Justivé;
imtroduced at once into the country and rendered
supreme over the Executive, and those who considered
thatssuch a policy was wholly impracticable, and that, .
circumstanced as the English then were, Government
must for a long time to come control the authority of
the Courts. (It commenced the era of independent
Indian legislation ; of the authority of the Supreme
Court, as it continued more or less to be exercised for
eighty years; of the eslablishment of a Board of
Revonue ““ entrusted with the charge and administration
of all the public revenues of the provinces, ang invested
in the fullest manner with all powers and authority,
under the control of the Governor-General and
Couneil ” ; * of the recognition by Act of Parliament

* 9 Hamington's Analysis, £~ 357
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of thé established Sudder and Provincial Courts; and
of the recognitionrl by Act of Parliament and in the
Revised Code of Bengal of the right of Hindus and
Mahomedans to be governed by their own laws and
psages. The plan of government, both as regards legisla-
tion and the Courts of Justice, in that year assumed a
definite shape, and although many changes of course
ensued in the long period (1781——1861) which separated
the administration of Warren Hastings, the first
Grovernor-General of India, from the close of that of
Lord Canning, its first Viceroy,@;ill they were changes of
detail, often of great importance, but leaving unaltered
the general charactel of the system then mtroduced)

The year 1781 may therefore well be taken as the
first dividing point ¢f time at which the character of
+that history essentially changes, at which the boundaries
hof authority have at last become strongly defined.

Previous to that date the gencral character of
Indian history, or of the history of the government by
the English of their Indian possessions, is secn to have
been one of military struggle and civil tumult jnter-
spersed with occasional &iforts to organize éofnety A
vivid description of it is given by Lord Macaulay in
his celebrated Essays on Lord Clive and Warren
Hastings. The chief centres of interest are the in-
dividual efforts and achievements of the two powerful
chiefs who laid the foundation of the British Empire
in India, and to whom the natives of India owe a juster
government, greater security, greater wealth, and
means of social happiness and order than they ever
experienced before or wonld ever have been likely to
obtain had Clive and Hastings never lived.

~ Previous to that date, moreover, the history of
@ourts and “Legislatures was intermixed with the
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history of the Executive, and they must be plrsued 1600—1765.
together. For{notwithstanding the vjell-meant atfempt,
in 1773, by means of the Supreme Court then established
to introduce law and order, the rash and ignorant though
well-intentioned policy, of which that scheme betrays
the existence, only increased the civil confusion, and in
the midst of the greatest disorder almost paralysed
the aythority of government, without substituting
any other means of security for life 'and property)
@t will be convenient, therefore, to divide the history of
this subject into two portions; to give a general view
of the Company, its conquests and its efforts at secial
organization with reference to surrounding cireum-
stances down to 1781, and afterwards to trace the
subsequent history of theelegislative and judicial
institutions, which by that time had sprung into
separale and definite existence.

The first branch of the smbject is worthy, of
considerable attention, (It includes within its scope
the two most important events of ihe grant of the
Dewanny by the Mogul Emperor, and the Parliamentary
attempt to setdle Indian affairs by the Regulating Act. ‘
Thosg ocourrences refer exclusively to Bengal. The
other Presidencies were governedin imitation of the
policy pursued by the Supreme Government in reference
to the chief Presidency. The problems of difficulty
were worked out in Bengal and their solution was
transferred to Madras and Bombay.

@o start from the beginning, the Portuguese were First io-

the first Buropeanr nation who persevered-in carrying f,}"%‘fr";_““
on trade and acquiring dominion in India. Their peans into
countryman Vasco da Gama had discovered the passage
round the Cape of Good Hope, and thus for a whole
century conferred upon the nation to which he belonged

a8 monopoly of trade and commewrge 4n thes East;
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Subsequently the Dutch followed the Portuguese, and
subverted their pﬁower Finally English merchants
endeavoured to prosecute trade with India, and their
efforts proving successful, a Charter was granted by
Queen Elizabeth in the year 1600, mcorporatmg the
Loﬁ‘db’ﬁ']]a.st Indm Company, and giving to them the
exolusive right of trading To all parts of Asia, Africa,
and America boyond the Capo of Good Hope, eastward
to the Straits of Magellan)

With regard to the existence of the Company, 1t
seems that after the restoration of Charles II various
attacks were made upon the existence and enjoyment
of exclusive rights whlch had been conferred by the
Crown irrespective of Parliament ; but they were made
without effect. (fn 1«5698"= however, a.no_t_l_lfg Company
was incorporated under autholfy of an Act of
Parliament by a separate Ubarter under t the name of the
English East Tadia Uompaty. Ten years afterwarcls
the two Uompanies weré united under the award of
Lord Godolphin in The #ixth year of Queen Anne,
the Charter granted by Willlam III in 1698 remaining
ag_the foundation of the privileges™of the united
Company, under which the Court of Directors: was
constituted and the General Court of Proprietors was
vested with the chief authority and control over the
affairs of the Company. This constitution remained

‘unchanged till the Regulating Act of 1773, undor the

provisions of which statute s Governor-General and
Council were first nominated, with power over the
whole of glxc Company’s possessions in India, & Boaxd

of Control bemg shortly afterwards formed at Homé)

. ~\
o z@mmg‘ e slxty-&ve years )which elapsed from

the union of the two Companies under the award of

S Sedd & 10 Wiliam & Mauy, Chap. Ad.
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Lord Godolphin down to the Regulating Act of® 1773,
great acquisitions of territory wele made; anil the
position of the Company was gradually changed from
that of tenants of factorics, owing obedience to the
Mogul Emperor, to one of practical and independent
govereignty.

CWith regard to acquisitions of territory, the lirst
possesgion of the English was the island of Bombay,
ceded to Charles I1 in 1661 by the King of Portugal
as part of the marriage dowry of the Infanta. Charles
I1 granted it to the East India Company, which“about
the same time gained possession of~some factoried on
the west coast of India. Somewhat later, factories
were established at Ma.rlra's axfd other places on the
east coasl. Last of a.ll the Compa.ny made trading
settlements in Dengal, and founded Calontts. The
factories of Bombay, Madras, and Calcutla became
the leading factories in their different localities, gnd
exercigsed control and supervision over the subordinate
depdts and places in their vieinityf)

CThe ruin of the Mogul Empire proceeded with
gread rapidity Bfter the death of Aurungzéb in 1707.
He was succeeded by & series of nominal sovereigps,
whose dominions were invaded and whose authorily
was defied.y The Mahratias overran the country,
which they “eithor subjected to their rule or wasted by
their plunder. { Even the Europesn factories were in
danger, and the settlement of Calcutta was fortified
and enclosed within the Mahratta ditch) (It

during this feud befiween theMahratta and the Maho-
Jpadan, which spread from one egq._guh_g_gmnmm.hh

other and threw the whale peninsula.-inko._confugion,
that the French and English first began the work of

conquest and annexation. ) The conquests of 4he
French. the principal of which was,in®the Madras

1800—1765.
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Premdency, were first dlsputed by Chve in the year
1750, and from tifut time the power of the Hnglish
continued steadily to 1ncrea.se, and that of the French
tg decline. (In a very few years ‘the English occupation
of Madras was placed beyond the reach of French
aggression) the vigour and force which the long
rivalry hatl developed serving for the time to secure to
the Presidency of Madras the leading rank in the
Company’s settlements.

Q?hus Madras became the most important possession
of the Cémpany. It was the Scene of the early victories
of Tiord Clive, and of the first successful efforts to
acqguire political power and dominion over the country.
It was not, however, 1ili the'middle of the 18th century
that the Company began to combine military and
political aims with the ordinary pursuits of a mercantile
corporatmn) Its rivalry with the French, the neigh-
bourhood of the Mahrattas, and the frequent attacks
to which it was in consequence exposed speedily
converted 1ts Madras servants into soldiers, and paved
the way to occasional conquests, (Eventually the
decay of the Mahomedan power in Indis; the incurgions
of the Mahrattas, and the rivalry of the French render-
ed it necessary for the Company to choose between
irnmediate withdrawal and a policy of a.ggressioxg

p to this time, although the English had built
Fort William and settled in Bengal, they had not
departed from the character o merchanis and fa.ctor?
(The accession of Surajah Dowlah in 1756, who entere
upon a poltey of repression which he had not the
resources to sustain, was the commencement of a
series of struggles which ended in the establishment ot
the Company’s authority in the Lower and afterwards
in the Upper Provinces of Bengal. The capture of
Fort Williamand 4he tragedy of the Black Hole roused
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the vengeance of the settlement at Madras. Chve 180017685,
came to Bengal, recovered Calcuttd and in the’ _next

year (1757), by the battle of Plassey,__destroved the

power of Surajah Dowlah, and obtained possession of
Moorshedaba.d with authority over ithe whole _gf

Benga.l

The foregoing observations will serve as n skotch Position of
of the-origin and progress of the Company and its tefof;ngilfgﬁ-
conquests down to and shortly after the battle of °omauest.
Plassey. @uring this period wherever the English
settled, except in the island of Bombay, Whith had
been ceded in full sovereignty to Chanes IT, the general
character of their position was that it was obtained by
leave of the Native Governmeryf In Bengal especla,lly
thelr scttlements were foumied. and their factories
fortified with that leave, in distriets purchased from
the owners of the soil by permission of that Government,
and held under it by the Company as subjects owijng
obedience, as tenants rendering rent, and even as
officers exercising by delegation a part of the authority
of the Native Government.*)

The ordlna,ry consequences of this state of thipgs -
would'have been 5 Teénder 1he English subject 5 the
Native Gon vernment and amenable to its la.ws @Fey
could #6€, however, be governed by the law, of the
Kéran, and therefore from necessity they remamed
subject to their own la.w, and_were obliged to take
mea.suresTr mtroducmg “and gdgaimsterlng it, Before
the English assumed sovereign powers and indopendence
of native authority, their position was* extremely
anomalous. Though their factories were part of the

dominion of the Mogul, their own law was administered

* Sep judgment of Lord Brongham i the Mayor of Lyond® v.
East India Company, 1 Moore’s Indian Appents, p.P272.
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CHAPTER on them, and their own national character imparted to
L them as completeﬁy as if they were parts of English
territory. A foreigner residing in them and carrying
on trade was held to take his temporary national
character not from the Mogul dominion, to which they

were subject, but from the British posste.stsiom}‘=

Legslative @n&er these circumstances, it became necessary
:?ttf:m“ in very early days of the existence of the Cémpany
g“:ﬁ"f;“gm that the Crown should grant to therr.t cert-ain legislative
period. and judicial authority to be exercised in their East

‘[ndia'x;'possessions. That authority, however, it seems
clear, was only intended to be exercised over their
\.English servants and such native settlers as placed
themselves under theit protection. With regard to
%llt;:tg:tﬁt the early legislative authority, the Charter of Queen
Tilizabeth in 1601 granted to the Governor and Company
or the more Iﬁr—{ of them (being assembled) power, long
before they possessed any territory or sovereign
authority, “ to make, ordain, and constitute such and
so many reasonable laws, consiitutions, orders, and
ordinances, as to them or the greater part of them
being then and there present, shall ‘seem neceasary
and convenient for the good government of thé said
Company and of all factors, masters, mariners, and
other officers employed or to be employed in any of
their voyages, and for the better advancement and
vontinuance of their trade and traffioc”’. They were also
empowered to put in use and execute such laws, “ and
at their pleasure to revoke and alter the saine or any of
them as.otcasion shall require , and to provide such
pains and penalties by imprisonment or fine a8 might

, beem o them necessary to secure their dae observance.

——

S See the Indinn Chief, per Lord Stowetl. 3 Rob. Adm. Rep.,
12 ab pT29.
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\James I by his Charter, granted in 1609, renewed
the same power, both Charters conthining the proviso
“so always as the said laws, orders, constitutions,
ordinances, imprisonments, fines, and amerciaments be
reasonable and not contrary or repugnant to the laws,
statutes, or customs of this our realm,”.)

Q?hmles IT’s Charier, granted in 1661, contained a
similar® prov1smn‘)

In the Charter relating to the island of Bombay, of
which the sovereignly had been ceded, granted by
Charles II in the year 1669, a similar * power of legisla-
tion was given.

% these early Charters wyere surrendered when
the two Companies were @malgamated under the
award of Yord Godolphin) The laws passed in
pursuance of them were directed to be published ; but
no trace of them now exists. They probably were for
the most part concerned with the trade of the Company,
preserving its monopoly and repressing interference.
1t is probable that the powers were not extensively
used but it Waa.necessary that they should cxist, i
orden o provide for any emergency that might arises”

he Charter granted by William IlI in 1698
became the foundation of the United Company, which
was subsequently called the East India Company.*
By it, the Company were vested with the government
of all their forts, factories, and plantations, the
sovereign power being reserved for the Crown. Courts
of Judicature were also established as before, but
nothing was then said about a power of legislation.

In George I's Charter of 1726, which also estab-
lislged the Mayors’ Courts, the Governors and Councils

—

* Vide 8 & 4-Wm. IV, Chap. 85, Seetion111.
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,of the three Presidencies were vested with the power
*“ to make, constitiite, and ordain bye-laws, rules, and
ordinances for the good government and regulation of
the several corporations hereby created, and of the
inhabitants of the several towns, places, and faclories
alforesaid respectively, and to impose reasonable pains
and penalties upon all persons offending against the
same or any of them . Such laws and penaliies were to
'be agrecable to reason, and not contrary to the laws
and statutes of England. ) They were nol to have
any ferce or effect until the same had been approved
and confirmed by order in writing of the Court of
Directors. And then the Charler proceeded: ** We
do hereby ordain and % eclare that none of the corpora~
tions hereby created shsll have a power or authority
to make any bye-laws, rules, or ordinances whatsoever
other than such rules as they are respoctively by these
presents empowered to make . The Charter of 1753
gave a similar power, omitting the passage quoted.

With regard to the grant of judicial authority to
be exercised in the Company’s setilements, we might

o th”’»—-:uq\asonably expect that it would be"called for and

period.

qequlred before the necessity arose for establishihy any
egislative authority. The actual decision of disputes
in an infant society is of practical importance long
before the necessity of a definite body of zules is felt.
Moreover, the English were supposed to bring with
them such of their own laws as were applicable to
them in the circumstances in which they were placed.
And facteries established amongst races alien in
religion, habits and customs have always been deemed
by the law of nations which has prevailed in
Christendom to be so far exclusive possessions, or at
legst privileged places, that all persons during their
residence whhin-them have been considered for most
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purposes to be clothed with the national character of
the State to which the factory has b}longed.

(g:ordingly it secms that as early as 1618, Sir
Thom#sRoe, the Ambassador of James I, had se secuired

by treaty w1th the Mogul the pnvﬂege for the factory
b(—a_(-ié—c_ld:d_b_y themselves\ The ]]a.st Indm. Company,
béfore the end of the 174} century, had, obtained and
made use of permission to build fortifications at Madras
and Calcutta, and thus cstablished and defended their
own authority within their own factories.y Under
these fortifications, Natives built houses ad well” as
Buropeans. And when the Nawab * on that accaount
was about to send a Kaji, ojf Judge, to administet
justice to the Natives, the Cdbmpany’s servants bribed
him to abstain from this proceeding. At the same
time they held the island of Bombay under a grant in
perpetuity from the Crown of England. It was
absolutely essential, therefore, in very early days that
some authority to administer justice and some regularly
constituted judicial authorities should exist in the
possegsions of the Company.

(Ir} the earliest Charters granted by the Crown,
power was given to the Company in a general and
indistinct way to administer justice to those wha
should live under them. In 1661 Charles II gave by
Royal Charter to the Governor and Council of the
several places belonging tothe Company in the East
Indies power “to judge all persons belonging to the
said Governor and Company or that should'live under
them in all causes, whether civil or criminal, according
to the laws of the kingdom, and to exccute jushice

* See judgment of Lord Brougham in Magor of Lyons v. Kust
India Compang, 1 Moore's Indisn Appeals, p. %72,

1600—1765.
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accordingly .} In grants to the Company within the
next "thirteef’ yegre of the islands of Bombay and
St. Helena, full power was given for the excrcise by the
Company of judicial authority according to the British
laws. %ml in 1683 Charles IT granted a further Charter
in whicl the royal will was declared Fhat a Court of
Judicature shounld be established at such places as
the Company n_ught appoint ; to consist of ‘one person
leafiied in the Civil laws and wo mérchants” a1l To be
appomted by ‘the Compa.ny, and to decide accordmg
to oty "and ‘good consciencé a.nd“a.ccordmg to the
1laws aiid tustonis of “mérchants by such rules as ihe
Crown should from time to time direct either by the
Great Seal or Privy Sﬁa.l failing which dircctions by
such ways and means ashe Judges should think best.
These provisions wele continued in some subsequent
Charters, but they do not appear to have been eflcctual
for the purpose for which they were fra,med.)

In less than twenty years after the United Company
was established under the Act of Queen Anne, its
Court and Directors represented by petition to George T

~that there was great want at Madras, Fort Williamp, and
Bombay of a proper and competent power and auﬁ’}omty
for the more speedy and effectual administering
of justice in civil causes, and for trying and punishing
of capital and other criminal offences and misdemean-
ours; and they accordingly prayed permission to
establish Mayors’ Courts at these places. Thereupon
the existing Courts, whatever they may have been,
were superseded, and in the year 1726 (13th Geo. I)
the Crown by Letters Patent cstablished Mayors’
Cg_u.zt_a_ at Madras, Bombay, and Fort William, cach
consisting ol a Mayor and nine Aldermen, seven of

whom with the Mayor were required to be natural born
British subfeotsy They were declared to _be Courts.qf
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Record, and were emapowered to try, hear, and deter-
mme all c1v11 suits, actions, and plpjas between pm:tv
aud party.)

By virtue of the same Letters Patent each Local
Government consisting of a Governor _and Council Was
constltuted_ a_(fovernment Gomt of Rgcord to whmh
a.ppea.ls from the de d.euslon oE the Mayor’s Court n;ughi,\
be ma.de In causes mvolvmg sums wunder 1 00(1
pagodas,* the decision of the Government Court was
final ; if the sum involved was above that amount an
appeal lay from the Goveriment Court o the Kihg in
Council) T}:1_e~ Government Court was further congti-
tuted aCourt of Oyer and Terminer, and was avthorized
and Tequired to hold Quarter ghssions for the tridlof
all” oﬁ'ences exceptmg highe treason. (The Mayors*
Courls were c.mpowered io_grant probates of wills apd
admlmstratmn “to the eﬁects of intestates,

! The Charter of George I recited that the Company
* had by a strict and equal disiribution of justige very
much encouraged not only our own subjects, but
likewise the subjects of other princes and the natives of

1600—1765.
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adjacqnt countrles io resort to and settle in the sajd-—

forts towns, factories, and places, by which means
some of them had become very populous, cspecially
the places called Madras, Bombay, and Fort William in
Bengal . Tt also recited that *‘ there was great want
in all the said places and in other setilements of the
Company of a proper and competent power and
suthority for the more speedy and effectual administer-
ing of justice in ecivil causes and for the trying and
pumahlng of ca.plta.l and other criminal offences and
misdemeanours *. The criminal trials were directed to

¥ A pagode is & Madras coin, never cwrent in Bengal, of Phe
value of about eight shillings of English money.
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be conducted “in the same o1 the like manner and
form as near as tl'e conditions and circumstances of the
place and inhabitants will admit of as any our Justices
of the Peace or Commissioners of Oyer and Terminer
and Gaol Delivery do or may proceed by virtue of any
commission by us granted for that purpose ”.

q][\'his Charter was superseded by the Charter granted
to t88 same Company in 1753 (26 Geo. II), which
re-established Mayors’ Courts at Madras, Bombay, and
Caloutta, with some amendments intended to remedy
dofe®ts of which the Company had complained) The
new Lettery Patent also established a Court of Requests
ab each of the said places for t} the determma.tlon of suits
- where ke debt duty or maiter in dlsp_je should not
exceod five pa.goda.s Both Courts were made subject
o & control on thé part of the Court of Directors,
who were authorised by the Letters Patent to make
“ bye-laws, rules, and ordinances for the good govern-
ment and regulation of the several Courls of Judicature
established in India . The chief alteration effected by
the new Letters Patent was that the Courts which they
established were limited in their ciwl jurisdiction to
suits between persons who were not Natives of the
several towns to which the jurisdiction applied. Suils
between Natives were directed not to be enterfained
bythe Mayors “Courts unless 'by consent of the Earm@

(’Ihese Lietters contmued in force in Bengal for
about twenty years, and in Madras and Bombay for a
longer period.z A Committee of Becrecy, appointed to
enquire_into the state of the East India Company,
ohserved with reference to the Mayors’ Courts that the
Judges were justly sensible of their own deficiency and
had frequently applied to the Court of Directors for
assistance. Application was thereupon made to the
Crown for % new Charter of Justice for Bengal.
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Thus the first Courts of Record established in
Bengal existed for nearly fifty yecrs. It does not
appear whether, in the original Letters Patent or in
those which with some alterations were substituted for
them,in 1758, there was any intention on the pars
of the Crown to assert any territorial dominion. { In the
Charter of 1753, although there was no precedent for
it in the Charter of 1726, civil suits between Natives
were expressly excepted from the jurisdiction of the
Mayors’ Courts, and directed to be determined among
themselves ; which appeaxd to involve a renuncigtion of
sovereign authorily at that time over Natives. ')

This, then, was the extent of 1eg1sla,i;1ve and judicial 8
suthority possessed by the Compa.ny at the time when °
the events which succeeded tie bgttle of Plassey (a.p.
1757) compelled them to undertake the task of reconsti-
tuting and reorganizing society in the Lower Proviiices of
Bengal, i.e., to assume all thefunctions of sovere:gnty
A period of greater political confusion than that which
followed the subjungation of those provinces it is
impossible to imagine. ( The conquered were without
spirit or means of defence; the conquerors exhibited
all that ravening for plunder which sudden and easy
acquisition of wealth inspires, possessed scarcely any
of the elements of social union themselves, and were
both unwilling and unable to undertake the duties of
government. The position was pregnant with all the
evils which the Normans introduced a.mongnt the
conquered Saxons in England, evils of raPme, plunder,
and tyranny, without the redeeming accompsniments
of the strong gover ent_and determined spirit of
order which belonged jg,thg_Noxm&n conquerors, who
were the most civilized people of early Europe, and the
most advanced in the arts of government and in politioil
orgpmization, ) The victors of Bengal were for™ the

0, BO 2
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mosp part anxious to plunder, and then withdraw
from & climate which they regarded as fatal ; they were
separated by a year’s journey from the government to
which they owed allegiance, and were as a general rule
<incapable, from their habits and knowledge and previous
pursuits, of conceiving higher aspirations or duties than
those of augmenting the dividends of their Company.

(Shortly after the subjugation of Bengdl, Clive
departed to England, and during the five years which
follgwed, the misgovernment of the English,)says
Lord Macaulay, was carried to a point such as ‘seems
hardly compatiBle with the very existence of society.

('gl}ley pulled down one prince and set up another in his
rn, and on each acvession to the throne, the new
monarch divided among his foreign magters the treasures
of his predecessor.y The position of the Natives under
these circumstances is vigorously described by Lord
Maoaulay :—* The servants of the Company obtained
not for their employers, but for themselves a monopoly
of almost the whole internal trade.* They forced the
Natives to buy dear and to sell cheap. They insulted
with impunity the tribunals, the police and the fiscal
aunthorities of the conntry. They covered with their
protection & set of Native dependents who ranged
through the provinces spreading desolation and terror
wherever they appeared. Qvery servant of a British
factor was armed with all the power of his master ;
and his master was armed with all the power of the
Company./ Enormous fortunes were thus rapidly
accumuwlajed at Caloutta, while thirty millions of
human? beings] were reduced to the extremity of
wretchedness. ')They had been accustomed to live
under tyranny, but never under tyranny like this,

* Macuulay's Essays, Vol. IIT, p. 177
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They found the little finger of the Company thicker
than the loins of Surajah Dowlah.) Under their old
masters they had at least one resource : when the evil
became insupportable, the people rose and pulled
down the government. But the English government
WE__E% _to be so_shaken off. That g:)w;é}.ﬂﬁélt,
oppressive as the most oppressive form of barbarian
dgsnpptis_n_}, was surong _with _53111 . _ﬂy_e stre‘ngth.l)f
civilization. It resembled the government of evil genii
raflior thail the government of human byrants. *  *
"The unhappy race never attempted resistance. Some-
times they submitted m patient miserg, sometimes they
fled from the white man as their fathers had been used
to fly from the Mahratta ; a-ngl the palanquin of tha
English traveller was often® carried through silent
villages and towns which the report of his approach
had made desolate .

The position was shorsly this. The servants of a
mercantile company, with some judicial and legislative
suthority existing amongst them wholly inadequate
even to their own requirements, with all bands of
discigline totally relaxed, were the military masters.of
the country, practically freed from all control from
England. Sovereignty and the right of administering
civil and criminal justice were vested in the Mogul
Emperor, whose government of the provinces of Bengal
consisted* of two parts : the Dewanny or collection of
the revenues and the administration of the principal
branches of the department of civil justice, and the
Nizamut or the military branch of the g&v@rnment,
with the superintendence of the criinal department of
judicature : and of these the Dewanny was subordinate
to the Niza,mut.')

+Mul's History of Indie, Vol TV, p. 16,
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The powers and duties of the native government
had long been delé'ga.ted to the Nabob of Moorshedabad,
but the victories of the Bnglish had finally dislodged
his a.uthority:) Those victories in reality transferred
the rights of sovereignty to the Euglish Crown ; hut
the seat of that government was in London, and it was
practically impossible for the Crown to exercise its
rights.) The Company, on the other hand, were by no
means desirous of invoking the aid of the Govermment
at Home ; they regarded any step in that direction as
one which tended to introduce a power into India which
was likkely to prowe fatal to their revenues and authority.

@he Directors of the Company prescribed mercy and

Justice, but demanded an enorwous revenue, which it
was impossible to obpain"without oppression and wrong.
No restraint of moral duty or legal responsibility
deterred the conquerors, while the only authority in
England which they recognized, viz., the Court of
Directors, virtually and practically encouraged the
excesses of their administration) Scenes of misery and
oppression engued which Lord Macaulay stigmatizes as

+ the most frightful which the world hasSeen, a prqstrate

people exposed to all the strength of civilization without
its mercy.

kLord Clive, in 1765, landed in India for the third
thne to undertake duties as considerablesid ga arduouy
a8 those which devolved on Williamn the Conqueror
aiter the battle of Hastings. {The independence of the
natives was crushed, while the Yeans at his disposal for
the organization ‘of government were of the slenderest
description. } He decided at once to avail himgelf of
the oquistanding sovereignty of . the Mogul. The
Directors of the Company stood between him and the
aﬁverelgntl of the English Crown ; and that source of
autHority, the most obvious one to resors to, was
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consequently denied {0 him. (I_-I_[e proceeded to obtaln jsgo—1788.

the grant of the Dewanny from the Mogul Emperor)

(D;aa.t act is generally regarded as the acquisition of Grant of
sovertignty by the English. The collection of revenue '%;:*‘vm,_

in Tndia involved the whole administration of civil
justice, and that, together with actual’ possession and
military power, nearly completed the full idea of
sovereignty ™) S{ill in name it was held in vassalage
from the Mbgul ; and the Nizamut or administration of
criminal jnstica.zqmained with the Mogul's lieutenant,
the Nabob of Moorshedabad, .

Although@_e grant of the Dewanny is generally
regarded as the grant of sovereignty for the want of
any better and more formal*transference of power,
yet its real motive and intentiord were to avoid tha
acquisition. { It, however, vested in the Company’s
government the reality or the semblance of legitimate
authority over the natives, which, together with the
actual military power, was sufficient for the purposes of
governmez:t) The view which the Directors took of the
transaction/is as follows :—

* We conceive * the office of Dewan should be
exercised omly in superintending the collection and
disposal of the revenues. This we conceive to be the
whole office of the Dewan. The administration of
justice, the appointments to offices, zemindaries, in
short, whatever comes nnder the denomination of
civil administration, we understand, is to remain in
the hands of the Nawab or his ministers *,

YL A

(§o far, however, as authority over the English its effect.

servants of the Company was concerned, whom it was
Lord Clive’s object firmly to restrain, the difficulties

»
* Despatch of 17th May, 1768, and see Torrews Empire in
Asis, p. 63, *
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were as great as ever. His power to inflict upon them
adeq{mte punishotent either for disobedience to orders
or for any other species of misconduct was in a civil
‘point of view limited vo the slender powers conferred
on the Mayors’ Courts. Neither he nor the Directors
could derive from the Mogul Emperor authority over
Englishmen or Kuropeans. The only authority then
existing in India to which they were amensble was
derived from the Chartior of Justice which established
the Mayors’ Courts in 1753,y That Charter renewed the
Conrts of 1726. which wefe-established ip the infancy
of British rule, with a view to maintain order in a few
{actories. and were totally inadequate to the wants of
government after the battle of Plassey and the conquest
of Bengal.

Q?'or, so far as Bengal was concerned. it simply
empawered the Mayor's Court of Caleutta, as a Court of
Racord, to try all civil suits arising besween Europeans
within the town or factory of Calcutta, or the factories
dependent upon it; it alsv constituted the President
and Couneil a Court of Record, to receive and determine
appeals from the Mayorsy it further efected them into
Justices of the Peace Avith power to hold Quarter
Sessions; ond into Commissioners of Oyer and
Terminer, and general gaol-delivery for the trying and
punishing of all offences, high treason excepted,
commiftted within the limits of Caleutta and its
dependent factorie.

This extent of jurisdietion. says Mr. Mill,* measured
by the sphere of the Company’s possessions at the time
when it was granted, withheld all powers of judicial
coercion with regard to Buropeans over the wide extent
of territory of which they now acted as the sovereigns.

€£Mil’S History of 1ndia, Vol. TII, p. 343,
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The Company possessed mdeed the power of sumg or
prosecuting Englishroen in the Courts of 'Westminkter ; ;
but under the necessity of bringing evidence from India,
this was a privilege more nominal than real. And in
case of an Indian Governor or Judge exceeding the
scanty and inadequate power which he possessed, he
was liable in an aclion in the same Courts,

It is fairly claimed in praise of Lord Clive that,
duriny the twenty months in which he ruled Bengal, he
effected considerable reforms. The chief was the
prohibition of the private ‘trade of the servants of the
Company, and the substitution of a liberal system' of
remuneration. By these means the rapid acquisition
of weallh was stopped, and one Jpreat motive for oppres?
sion and extortion was removeldl. He also, by obtaining
the grant of the Dewanny, placed the government of
Bengal on a legal basis, and established its relations to

the natives on a footing of definite civil responsibility.

““ The power of the English in that province ”*, says

Lord Macaulay,* ‘“had hitherto been altogether ¢

undefined. It was unknown to the ancient constitution
of the empire, and it had been ascertained by no compact.
It resembled the power which, in the last decrepitude
of the Western Empire, was exercised over Italy by the
great chiefs of foreign mercenaries,the Ricimers and the
Odoacers, who put up and pulled down at their pleasure
& suoccession of insignificant princes, dignified with the
names of Cmsar and Augustus. But as in Italy, so in
India, the warlike strangers at length found it expedient
to give to » domination which had been established by
arms the sanction of law and ancient prescription.
Theodore thought it politic to obtain from the distant
Court of Byzantium a commission appointing him

-

* Macaulay’s Essays, Vol. I1T, p? 186.

18001785,

Reforms
of Lord
Clive.

Neocersitsy
for grant
inite
authority.



CHarTor

24 EARLY HISTORY :

ruler’of Italy ; and Chve in ‘the same manner applied
t0 the Court of Delhi for 4 formal grant of the powers of
which he already possessed the reality. The Mogul
was absolutely helpless; and, though he murmured,
bad reason to be well pleased that the English were
disposed to givo solid rupees which he never could have
extorted from them in exchange for a few Persian
characters which cost him nothing. A bargsin was
speedily struck ; and the titular sovereign of Hindoostan
issued a warrant empowering the Company to collect

and -administer the revenucs of Bengal, Orissa, and
Behar

Nore :—The text * of the Firmaund granted by
the King Shab Alum to the Company in 1765 was
as follows :—

P

c

At this happy time our royal Firmaund, indispensably requiring
obedience, is issuedr; that, whereas, in consideration of the attach-
ment and services of the high and wighty, the noblest of
exhlted nobles, the chief of illustrious warriors, our faithful servants
and sincere well-wishers, worthy of our royal favours, the English
Company, wo have granted them the Dewanny of the Provinces of
Bengal, Behar, and Orissa, from the beginning of the Fussel Rubby
of the Bengal yem‘ 1172, as a free gift and ultumgan, without the
association of eny other person, and with e exemption of the
payment of the customs of the Dewanny, which used ta le paid
by the Court. It s requisite that the said Company engage to be
secarity for the sym of 26 lakhs of rupees & year for our royal revenus,
which #mmn has been appointed from the Nabob Nudjum-ul-Dowla
Behauder, and regularly remit the same to the royal Circar; and
in this case, as the said Company are obliged to keep up o large
Army for the Protection of the Provinces of Bengal, &e., we have
granted to them whatsoever may remajn out of the revenues of
the said provinees, after remitting the sum of 26 lakhs of rupees to
the royal (ircar, and providing for the expenses of the Nizamut.
It is requisite’ that our roysl descendants, the Viziers, the hestowers
of dignity, the Omrabs high in rank, the great officers, the Mutta-
geddess of the Dewanny, the menager of the husiness of the
Sultannt, the Jaghivders and Croories, as well the future as
ihe present using their constant endeavours for the establithment

E 3

*"Altchison’s Treatieas (India), p. 60. «
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of this our royal command, leave the snid office in possession of the 16001705,
gaid Company, from generation to generation for ever and -ever.

Looking upon them to be assured from dismissal or removal, they

must, on no account whatsoever, give them any interruption, and

they must regard them aa excused and exempted from the payment

of all the customs of the Dewanny and royal domands. Knowing

our orders on the subject to be most strict and positive, lot thems

not deviate therefrom.— I¥rillen the 24th of Sophar, of the Ot year

of tha Jaloos, the 12k of August, 1765.
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Tug grant of the Dewanny was accompanied by an
imoperial confinmation of all the terrifories previously
held by the East India Company under grants from the
Emperor, The Nigzamut or administration of criminal
justice was left in the hands of the Nabob, who received
for its support and his own maintenance an annual
grant of 03 lakhs of rupees. He thus recognized his
dependenci/ and although the Nizamut remained in
his hands, it was, or at any time might be exercised
under the_control of the 'Company.

/ The Compony thus became responsible for the
collection of the revenue, and directly or indirectly for
the due administration of civil and criminal justice.
Mvertheiess, for a period of six years, the latter duty
was as a tavy:and unproductive burden left in the

(26 )
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hands of the Nabob ; the crithigal part belonging to the
Nazim or military governor ; the civil to the Dewan or
fiscal governor.* The result was that for a time the
course of justice was susponded, the tribunals being
without authority against the masters of the country;
And “under the ancient government®, | says
Mr. Mill, “ the English, as well as other European
settlers,instead of demanding payment from a reluctant
debtor through the Courts of law, seized his person and
confined it till satisfaction was obtained. Nor was
this so inconsistent with the spirit of the Government
as often to excite its displeasure. I was indeed a
remedy to which they were not often obliged to recur
because the profit of dealing with them generally’
constituted a sufficient motive to.punctuality. After
the powpr of the English became ,predominant, the
pative Courts ceased to exert any Buthority over
Englishmen and their agents . The loss of all title o
independence and the transfer to the Company of a
right of ultimate control over those Courts, were not
likely to increase their authorityat least over Europeans.
But nevertheless the administration for the most
part of the revenues, and still more of civil justice, was
conducted through native agency till the year 1772.
The country in the neighbourhood!of Caleutta, of
Burdwan, Midnapore, and Chittagong was under the
superintendence of the Company’s European servants,
But the remainder of the provinces, usually called tho
dewanny lands, were left under the immediate manage-
ment of two native Dewans, one stationed af Moorshe-
dabad, and the other at Patna. It was not thought
prudent, cither by the Local Government or by the

5

* Mill’s History of India, Vol IIT, p. 363,
1 fvid., p. 870.
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Directors, to vest the J;_umedw.te management of the
revenue or the administration of justice in the European
servants, 1% 18 doubtlal whether the Ruropeans st
that time possessed sulficient knowledge of the civil
institutions and the interior state of the coumntry to
qualify them for the trust.

A resident * at the Nabob’s Court, who inspected
the ma.nagement of the Moorsmamewan, and an
officer of a similar pos:tmn at Pa.tna, who supermtended
the collections by & native of rank of the province of
Behar, maintained an imperfect control over the civil
administration of the Company’s grants; while the
zemindary lands of Calcutta and the twenty-four

1’ergunnahs, and ihe . ceded districts of Burdwan,

Midnapore, and Ghif,taggng, which at an earlier period
had been obtained by special grant [rom the Nabob
of Bengal, wefé superintended by the covenanted
scrvants of the Company.

Mohamed Reza Khan was the Dewan at Moor-
shedabad, and Shitab Roy at Patna; and they had
till 1769 almost exclusive direction of 8]l details relative
to the settlement and collections of the distriets in
Bengal and Behar, and therefore of the administration
of civil justice, under the superintendence at their
respective headquarters of a European resident.

The work of supervision thus commenced was
gradually extended until the Company was able to take
into its own hands the work which it at first entrusted
to the native authorities. In 1769 European local

supervisors, in subordination fo th idents,
were sppointed ; chiefly, no doubt with a view to the

revenue, bub also in order to superintend fhe.judicial

* See &th Report of Select Committes of Honse of Commons,
dated”28th Jaly, 1812, and 2 Harrington’s Analysis, p. 2, nole.
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admi_m'_g_t@tion. In the ne;;it* year, 1770, two rev'euge /1'705—1774.
councils_ of control, with siperior authority, were,
appointed, one at Maorshedabad, and _the other_at

Patna.

With regard to criminal justice, thal also waw Native
left in the hands of native authorities,. subject to the :ﬁﬁ,ﬁu}m
occasional control of the supervisors and councils just Jrg::‘if;d_
mentioned. Mahomedan criminal law was in force
throughout j}lmg%g, ‘gdlx_),iniste}:grd by Mahomedan
Courts.

At first but little alteration was made in the

existing system. The same law wsas continued i
force, and the same tribunals were charged with its
administration. In the preside¢ncy town T the judiciaf;
authorities were :—1. The Nabob-himself in all capita!
cases. 2. His deputy in cases of parrels, frays, and
sbusive names. 3. The Foujdar M all cgses not
capital, judgment and sentence being passed by the
Nabob. 4. The Mohtesil in all cases of drunkenness.
selling spirituous liquors, &c. 5. The Cotwal, a
peace officer of the night, dependent on the Foujdaree.
In the provinces the zemindars exercised civil and
criminal jurisdiction over their several districts. In
capital cases they reported to the Nazim ; in others
they were practically uncontrolled.

. The utter inefficiency of this system, to ensure
}_)roteca;; éq life and property soon became manifest.
It was probably impossible for the English at once to
asfume the duty of administering criminal justice
themselves, and the native Courts were without any
authority, except such as they exercised by the
sufferance of the dominant party. Those who had the

# 2 Harrington’s Analysis, p. 6.
» T Beaufort’s Cuiminal Digest, p. <.
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power were obhged ovent ‘;,lly to assume responsibibity
and the first steps tewards that end were gradually to
undertake the work of supervision. A severe famine
which raged in Bengal m 1770 led indirectly to a change
of policy and to the scheme which was announced in
the following year of a more direct and active exercise
of authoriby.

In 1771 the Duectors declared their * rewolution
“ to stand forEH aq Dewan ‘and by “the agency of the
Company’s servants to take upon themselveb the
entire care and management’ of the revenues ”. This
involved the entire remodelllng “of rights of property
in the soil and the assumption of the administration of
justice. It expressed the policy which had already
been determined upgp, viz , to abandon the government
through the Nabo} s hierarchy of officials subject to
English supervézion, and to transfer to the Company’s

servants the direct discharge of the duties of adminis-
tration.

The next event was that’ Warren Hastings was

Ara.ns[erred from Madras to the Governorship of Bengal,

where he landed early in 1772. The office of Naib
Dewan was abolished, and the efficient administration
of the nternal government was at last undertaken hy
British agency ;1 though many years were vet to elapse
before nalive agency could be dispensed with. JImme-
diate measures were taken tor the regular distribution
of justice. A Committee of Circuit was appointed,
congisting of the Governor and four membeTs of Cowneil,
the report” of which was drawn up by Wairen Hastings.
Tt drew attention to the inefficiency of the Mahomedan

* Communicated in their letter to the President and Council at
Fort William, dated 28th August, 1771; el Hartington’s Anelysis,
p."8, note.

11 Enmngbons Analysis, p. 8.
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law Courts then existing, a wposed a plan whmh 1763—1774.
was immediately adopted by th® Government, under

which Mofussil Dewanny Adawlats, or Provincial |
Courts of Civil Justice, superintended by Collectors of
the Revenue, were established T each district. These
Couris took cognizance of all disputes, r¢al or personal,
all causes of inhcritance, marriage, and caste, and
all clairns of debt, disputed accounts, contracts and
demands of rent. Questions of guccessmn to_the
zemindary and talookdam}_y Were not submit-
ted to these Mofussil or Collectors’ Courts. but were
reserved for the decision of the Governor in Councll';)*

With rcference to criminal ]urlsdlctmn, the Also of

Mahomedan law and Maliomedan officers of justice ,ngﬁe':l
were continued, but the whole plan was changed.
A Court of Criminal Judicature wa&__g&blished in_gach
district. called a Foujdaree Adawlut.™In it & Kazee
and a Nooftee, with the assistance of two Moulvios
appointed to expound the law, sat to hold trials for all
criminal offences.* The English Collectors of Revenue
were, however, directed to superintend the proeeedings
of those Courts, to see that the necessary witnesses
were summoned and examined ; that due weight was
allowed to their testimony : and that the decisions
passed were fair and 1mpartial.

These Foujdaree Adawluts were placed nnder the Chijef
control of a Sudder Nizamut Adawlut established atl Criminal
Moorshedabad. It was presided over by a Darogah or
chief officer, appointed by the Nazim. A chief Kazee,

5 chief Mooftee, and three Moulvies sat to assist him.
et S e e

The duty of the Court was T * torevise all the proceed-

ings of the Foujdaree Adawluts; and in capital cascs,

¥ See preamble to Regulation IX of 1703,
+ Beanfort’s Criminal Digest, 1 5.
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‘by signifying their ayzfobation and disapprobation
thereof, with their “reasons at large, to prepare the
sentence for the warrant of the Nazim . :&An English
Committee of Revenue was at first placed at Moorsheda-
-bad to control the proceedings of the Court, in order to
prevent the perversion of the course of justice. The
Court, however, was shorlly after its establishment on
its new basis removed 1o Calcutia, to be more imme-
diately under the superintendence of the President and
Council; and the Committee, apparently, was then
abolished. In 1775 the Court was removed back
ggain to Moorshedabad, where it remained for fifteen
years, the Nazim having the cntirc control over the
-department of orimimj.l justice.

Besides the Criminfil Court of Appeal, a Sudder
Dewanny Adawla} was also established, and, like the
Criminal Courg; presided over by the President and
Members of Counecil, assisted by native officers. It
exercised appellate civil jurisdiction over the Mofussil
Courts in all cases where the disputed amount exceeded
Rs. 500.

This was the general character of the scheme
devised by the Government of Warren Hastingé, and
it has often been warmly approved. The adoption of
the policy indicated by that scheme, and the assumption
of the direct responsibility of government in lieu of a
mere plan of partial supervision of the Nabob’s officers,
has sometimes been called a dissolution of the double
government instituted by Lord Clive. That is one
way of regarding it; but on the other hand, the
administration of justice was carried on in the name of
the Nabob and by his officers for the next eighteen
years, during fifteen of which the Chief Court of Criminal
Appeal was stationed at Moorshedabad wunder his
immbdiate control. [t seems to me that it was merely
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intended to be a considerabyy step towards a rcorganiza-
tion of the country, and that ¥erren Hastings had as
little intention {o dissolve, as Lord Clive to found, a
double government. Both of those statesmen recog-
nized that all real a.uthomty was vested in the Com pany,.
Both for political reasons determined, that the name
a,nd_ nd shadow of authority should remain with the Mogul
and his lieutenant. “Mahomedan law, law officers, and
revenue officials were retained, but were gradually
replaced by the Company’s regulations and servants.
Seven years of supervision and inquiry and greater
knowledge of the country and its inhabitants rendersd
it practicable to substitute the scheme .of 1772
for the tax gathering and partial supervision ot
the preceding years. The dédcisive step of bringin,r,‘r'
Warren Hastings to Calcutta, a\d of standing forth
as Dewan, both of which measures eeded from the
Directors, may have been stimulated by a knowledge
of what was passing in the public mind at Home,
and of the probable measures which Parliament might
think necessary to adopt in order to discharge the
duties of govegnment which had been assumed and
veglected./

A variety of circumstances had tended to draw the
attention of the Hnglish public to the state of Indian
affairs. The general unpopularity of the returned
servants of the Company, their wealth and ostentatmn,
attracted atbention, and jnduced the pubhc mmd to
believe that the sudden creation of this wealthx__glasq
was_due to great crimes and greab opprestion. The
sbrong prejudices thus excited served to strengthen the
hands of a few English statesmen, amongst them
conspicuously Edmund Burke, who had been roused.by
the tales of cruelty and oppression which had reachad

1the public ear and who determined fo’ _brxeg__the
3
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authorily of Pa.rlian‘liw_'l‘ro action to restrain the
excesses of their cowiitrtymen abroad and £o secure
some measure of protection and good government to
the territories which they had acquired.

In 1769 the Rast India Company, disappointed
with their expectations of profit, had resolved to send
three supervisors to India to control, and, if necessary,
to supersede the authority of the President in Council.
But, notwithstanding every attempt to evade the
rights of the Crown, public opinion was graduallv
ncquiring strength, and a’ Committee of Secrecy of
tif€ House of Commons was appointed i m T772 to ¢ to carry
out_ the genera.l demand for mvestlgatlon TAs the
tesult thereof, the Compa,lf); was prevented fromn
sending out the supervisérs. Another apparent result
was the rejection /r/ a Bill brought into the House of
Commons by M=sullivan for the due administration of
justicein Bengal. Mr. Sullivan was Deputy Chairman
of the Company, and the celebrated rival and antagonist
of Lord Clive on the Board of Directors. According
to its provisions, a new Court was to have been estab-
lished in Bengal, the Judges to be appointed by the
Company, and all Christian persons were to have-been
subject to its jurisdiction, and to have been exempted
from the Courts of the Nabob.* This project, which
would have concentrated all judicial power in the
hands of the Company, failed:

The Knglish Government appear by this time to
bave determined to interfere direcily with the authority
of the Uompany, and to assume the exercise of the
sovereign powers which had been conceded by the
Mogul. With reference to the administration of justice,

T * Bee Governor Johnstone's Speech, 30th March, 1772, referred

to insSir Chirles Giey's Minute,
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they were strengthened in wheir determination by the 1785—1774,

result of their enquiries.

For the Committee of Secrecy * previously alluded
to reported in 1773, with reference to the Courts of
Justice which had been established by the Mahomedat
Government in Bengal, that *“ so fa¥ as they were
able to judge from all the information laid bLefore
them, the subjects of the Mogul Empire in that province
derived little protection or sccurity from any of ihese
(‘ourts ; and that in general, though forms of judicature
were established and preserved, the despotic pnnc1p]es
of the government rendered them the instruments of
power rather than of justice; not only unavailing to
protect the people, but often the means of the most
grievous oppressions under the gloak of the judicial
cha/ra,cter ?,

\Accordmgly in the same year an important Act of 'l‘ e Regu-

"Parliament was passed * for establishing certain

regulations for the better management of the affairs'

of the East India Company, as well in India_as in
Europe 7, whigﬁ has been commonly called the Regula-
ting Act.t It recibed the Charter which established
the Mayors’ Courts, “ which said Charter does not
sufficiently provide for the administration of justice in
such manner as the state and condilion of the Com-
pany’s Presidency of Fort William in Bengal do and
must require )

constitution of the Governor-Generals (onneil. It
provided that the Government of Bengal should consis
of a (Hovernor-General and four Councillors, a majorit;
to decide: and that the Presidents and Councils df

\ One subject with which the statute denlt was th:}

* Harrington's Analysis, Vol. {, p. 2%.
* + 13 Geo. IIT, c. 63.
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Madras and Bombay shotld be subordinate to the
Governor-General arf@ Council of Bengal, who were
thereby constituted the Supreme Government in
India, subjcct, however. to the Court of Directors mn
Fngland.

By the 361711 Section the Supreme Government was
empowered — Ite fom {ime o time t0 naks and i isste such
l‘llTl.:) ordmmwes and renula,tlons_ j_(_)ll‘__t}l.e good order
and civil gnvermnen’r of the United Company’s seftle-
rnent at Fort Wllha.m, and other factories and Places
subordmate thereto, ag ﬂhﬂ.l_l_l’.Lflf‘JLnlﬁd Jjust. and
reasonable le (such"rules, ordinances, and regulations not
bgfng repugnant to the laws of the nation), and to
impose reasonable fines.and forfeiture for the breach
and non—observancef‘thereoi ” T

Such regulobds, however, were not to be valid
or of any force until they were duly registered in the
Supreme Court, with the consent and approbation of
the Court. An appeal from a regulation so registered
and approved lay to the King in Copneil, but the
pendency of such appeal was not allowed to hinder the
immediate execution of the law. The Government
were bound to forward all such rules and regulations to
England, power being reserved to the King to dis-
approve them at any time within two years.

The same Act also established the Supreme Court,
leaving out the distinetion of Christians insisted upon
hy Mr. Sullivan, and placing in lieu thereof as the only
criterion of personal liability to the jurisdiction that of
subjection to the British Crown. By Section 14, all
who are * His Majesty’s subjects ” ml'e.
The Judges were appointed by the Crown, and it

wrs made a King's Courk, and not a Company s
Court. ™




THE SGUPREME COURT. 37

The establishment of \@;preme Court was, in 1766—1774,
fact, the triumph of the party i England which desired
grealer intervention by the English Government and
Parliament in Indian aflairs and greater control over the
Company’s proceedings. The Company desired the
establishment of a system of Courts svhich, from the
highest to the lowest, should be under their own control,
The intention of the duminant party apparently was to
separate the judicial entirely froin the executive branch
of administration, and to reserve the former eutitely
to the Crown. They commenced with the cstablish-
ment of a Supreme Court in Bengal, which appareiy,
il was bhoped, would, with aid fiom England, in
time draw into its own hands the whole supervision
of inferior Courts, and thev'whole adninistration of
Justice,

{The provisions of the Acc whi™® related to the
constitulion of the Supreme Court were as follows1—
The 13th Section empowered the King in (‘ouncil by his
Charter to establish the Court in Bengal, to consist of
Chief Justice and three Judges (*subsequently reduced
to a Chief -Justice and two Judges) who were to be
appointed by the Urown and to be barristers of England
or Ireland ol not less Thai five “years standing. ~ By
the same Section 1t was declared that the Court should
have pa_vﬁi‘ 1o Exercme all__gp_r_ﬂ crmnnnl mhmra.lty,
and ecclesxastlcal ]urxsdlctmn, and to estabhqh rules of
{ practice and process, and to do a.ll thmgs necessary for
the administration of justice. Tt ; was also declared
that it should be a Court of Record, and % Lourt of
Oyer and Terminer and Gaol Delivery if_o_r_tlE Mn of
Calcutta and factory of Fort William, and the factories

subordinate thereto, T

. * See 37 Geo. T1X, Chap. 142,%ec. 1.V
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In pursuance of this #et, a Royal Charter, dated
March 26, 1774, was gratited, under which the Suprema

Court, of Calcutta was established and continued to
administer justice for the period of eighty-eight years.
"The oxtent of the jurisdiction of that Court was defined
by the 13th Clayse of the Charter, which authorized it
to try all actions and suits concerning trespasses or
injuries, or debts, or concerning any houses, lands, or
other real or personal property in Bengal, Behar, or
Orissa brought against the Hast India Compsany, the
Mayor, and Aldermen of Calcutta, and “ against any
other of our subjects who shall be resident within the
said provinces, distriets, or provinoes called Bengal,
Behar. and Orissa, or who shall have resided there, or
who shall have any debts, effects or estate, real or
personal, withy/‘ 6 same’, and against persons
employed direct}#Sor indirectly by the Company, the
Mavor or Aldermen, or “ any of our subjects”. It

“could also try all actions or suits against every inhabitant

of India residing in Bengal, Behar, and Orissa, upon
any written contract with any of His Majesty’s subjects
where the cause of action exceeded Rs.«500, and when
the contract provided that the Court should have
jurisdiction. The Charter also provided the mode in
which the Sheriff of Calcutta and his successors should
be for the future appointed ; and authorized them to
excoute all process of the Court, and to receive and
detain in prison such persons as should be commitied
to him for that purpose by the Court.

The Buprems Court was also constituted a Court
of Hquity as the Court of Chancery in England. It was
also constituted a Court of Oyer and Terminer and
Gaol Delivery for Caleutta and Fort William and the
faetories subordinate thereto, with power to summon
grand" and “petit” juries, and to administer criminal
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justice as in the Courts of O;\% Terminer in England 1765—1774.

with jurisdiction over all offencescommitted in Bengal,
Behar, and Orissa, by any subject of His Majesty or As a |
any person in the service of the United Company, or of oom.i”

any of the King’s subjects.

L3

The Court was also empowered t0 exercise eccle-; As an
. ) }E colegiag-
siastical jurisdiction in Bengal, Behar, and Orissaitical Court.
towards and upon British subjects then residing in th«a
same manner a8 it is exercised in the diocese of London,
‘ go far as the circumstances and occasions of the
said provinces or people shall admit or require ” ; and
to grant probates and administrations to the estates of
British subjects dying within the said provinces. The
Court was also empowered to appoint guardians of

infants and of insane persons a.ninlelr estates,
As
It was also appointed to be a™Ngurt of Admiralty e ;;m’

for the provinces of Bengal, Behar, and Orissa, “ and Court.
all other territories and islands adjacent thereunto, )
and which are or ought to be dependent thereupon ”,

with power to hear and determine all causes and matters,

civil and maritime, and to have jurisdiction in crimes
maritime, according to the course of the Admiralty in
England,

such manner and form and under such rules as fere Brivy
observed in appeals from plantations or colonies, or Jouneil
from the Islands of Jersey, Guernsey, Sark, nud{
Alderney. {In criminal cases power of appeal was also |

. S " » o e

given, but subject to considerable restrictions.™

¢, Both the Act of Parliament and the Charter which
was granted in pursuance of it provided that the former
Charter of - the 26th of Geo. II should become null
and void, so far as the Mayors’ Court in Fort Willigm
was concerped. Thus the Supreme Coud was the

In civil cases an appeal lay to_the Privy Counciflin \gopxéexﬂl
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only tribunal in the c:iM' with the exception of the
Court of Requests and™s {ew inferior authorities, which
owed its cxistence to the Knglish Crown. The Adawluts
established under the plan of Warren Hastings derived
their authority from the Company, whether acting
uncler the powers derived from the Mogul, or as the
de facto masters of the country:

‘Besides the inconveniences arising {rom political

" power being vested in a majority of Council, instead of

in a responsible Governor, there were serious omissions,
whether intentional or otherwise, in the provisions
_regarding ihe Supreme Court. Although the Act was
intended to be the basis of a general settlement of
Indian affairs, in a very few years its policy was entirely
reversed, and its legding features swept away. The
criticism of somc/b)}er Judges of the Supreme Court
upon it was “20Ht* the Legislature had passed it
without fully investigating what it was that they were
lleglsla.tmg abouﬂ, and that if the Act did not say more '
than was meant, it at least said more than was well
understood »’.

{_For instance, subjection to the Engﬂlish Crown was
made the ground of liability to the jurisdiction of the
Court. But ‘there was not ’’, as Sir Charles Grey
pointed out,T  either in the Statute or in the Charter
any declaration who are and who are not subjects, nor
whether any of the territorial acquisitions amounted to
an acquisition of the territory itself, or to anything
more than powers to be exercised within territories of
the Mogul, nor whether even Calcutta, itself was so much
within the allegiance that persons born there would be

* Bes ith Appendix to 8rd Report of Select Committes of the
Hotse of Commons, 1831, p. 1234,
1 Ibid., p. 1148,
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natural-born subjects of t.h\x, British Crown ” Those,lmﬁ—nu
gquestions. whick were all of the greatesl 1m'por1:ance‘ ‘
were left doubtful to be decided by the Court, whenever
they wmight arise. Subject to such decision, the
jurisdiction given to the Court was,*  first, over ald
persons whatsoever during their residence in any
British territory, possession. or faclory within Bengal,
Behar, or Orissa; secondly, over all natural-born
subjects or others having indefeasibly the character of
subjects of the British Crown ; and over persons in their
service within Bengal, Behar, or Orissa, whether the
place in which they might be were a British territory,
possesgion, or factory, or a place belonging to some
Indian prince, but under the protection of thé
Company. The intention was to Jave secured to the
Crown a supremacy in the whold) administration of
justice, but the provisions made_were Madequate to the
attainment of the object, and have been defeated "

Thus there were established in India two mdepen Relatior?
~dent and rival powers, viz., of the Supreme Council and cf,:}.‘: to
of the Supreme Court, the boundaties between them |he Council.
Ee.l.l.l% utterly undefined, one denvmg its_authority
from the Crown, and the other from the Company.

For seven years the conflict between ihem raged.
The Court issued its writs extonsively throughout the
country, arrested and brought to Calcutta all persons
against whom complaints were lodged, zemindars,
farmers, and occupiers of land, whatever their rank or
consequence in the country. Defaulters to the revenue
were set at liberty on habeas corpus ; the gbvernment
of the Nabob, which still remained in the hands
of the Company, the effectusl instrument for the

* See 8th Appendix to 3rd Report of Select Committes of tie
House of Commons, 1831, p. 1234.
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administration of C‘rimina&[ Justice, was déclared by
the Court to be ** a.t{’(;rglpty name, without any legal
right, or the exercise of any power whatsoever ”; *
and the production in Court of papers containing the
most secret transactions of Government was insisted
upon. The Conrt was charged with stopping the
wheels of Gover nment by the technicalilies of Lnglls'h
la.w, and [ of eﬂ"ectmg a .tzo_t:m‘l dissolution of social orde1 '

-

Although it is impossible to defend the acts of the
Judges, it must be remembered that their position
was from the first antagonistic to the Council; and
that they carriéd out in India a scheme which had
been prepared in Hngland without adequa.be informa-
tion or competent skill for the purpose of checking
the excesses of adfiinistration and of re-establishing
order on pnnc?k,/ totally strange to the inhabitants.
The essential character and object of that scheme were

-6 weaken the power of the Government by vesting

it in the hands of a ma]onbz_ and to plant in its
nelghbomfoor Court, framed after the fashion of the
existing Courts in England, with jurisdiction over all its
executive acts and a veto on____l_}ﬁj_legLLﬁmn Thm
tribunal, vested with such extraordinary powers, and
80 ludicrously unsuited to the social apd political
condition of Bengal, was not merely 10 exercise a
¢ivil and criminal jurisdiction wholly strange and
repugnant to the Indian people ; it might sit one day
on its common law side and give judgment to a suitor,
and on the next day might sit on its equity side and
restrain that suitor from proceeding to execution,
[t might on one side adjudge a man to be the absolute
nwner of property, and on the other side consign him
ko perpetual imprisonment if he did naot, in his character

* Mill's History of Tudia, Vol. IV, p. 293.
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of trustee, forthwith give\u; up to those heneficially
entitled. In short, the whole system of Englis‘h law
and equity, with its rules and customs and process,
handed down from Ffeudal times, moulded during
struggles between secular and ccclesiastical powers,
between church and commonalty, between common
law and civil jurisprudence, which time alone had
rendered endurable to the pcople amongst whom it had
grown up, a people widely different in habits, character,
and form of civilization from any to be found in the
Bast, was miroduced into’ India, not intentionally as a
burden, but for its benefit and salvation.’

"The result was that the Court exercised large
powers independently of (Fovernment, often so a3 to
obstruct it, and had a comple‘be comtrol over legislation.
Political power was thus vested &g Judges who had
neither the responsibilities nor th® machinery of
government? Such a system could not endure under ey
cif¢iimstances. Although the Clourtsare independent
of Government in England, both are ahsolutely
subordinate to the Legislature, in which, however, the
power of Government predominates. To make the
Legislature subordinate to the Court, instead of the
Court subordinate to the Legislature, and at the same
time to direct it to enforece a system of law utterly
inapplicable to India, independently of or in opposition
to the Government, which was at the same time
weakened by divisions purposely created, appears to be
the most destructive and pernicious policy that wit
could devise. Although the judicial servict should be
independent of the executive, yet it must be subordinate
to the Legislature, and legislation must be, if power
and responsibility are to go together, the unfettered
expression of sovereign authority, wherever thmt
authority may reside, or from whatdver Source*it be

17661774,
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derivéd, whether from an e)éctoral body or an absolute
prince.

The plan of controlling the Company’s government
by the King’s Court entirely failed. The tribunal
vame to be regardecd by the Natives, for whose protection
it was established, with the utmost abhorrence. The
policy which shaped the Regulating Act was, no doubt,
well-intentioned, but it was rashly and ignorantly
executed. None of the Parliamenis of Geoxrge ITII
were remarkable for their wisdom ; but it was reserved
for the Parlisment which sal in 1773 by its Colonial
Customs Policy 2nd its Regulating Act to throw the
affairs ol two hemispheres into confusion. [t endea-
voured to rule America on the principle of parliamentary
taxation, and to congrol Tthe guvernment of India by
the operation of Ey/ lish law Courts. The result was
that British pow<? in the West was subverted, and in
the Kast was for a time seriously endangered*. The
anarchy which ensued continued till the policy of the
Regulating Act was reversed, and Indian society
assumed the form which it retained till the Company
and the Mogul Empire vanished. '

* It is remarkable that the United States of Amerioa on attaining
mdependence adopted a constitution which had for its coping-stone
& judicial tribunal bearing the identical designation and possessing
approximately the shme powers of vetoing legislation and restraining
executive action. The * Supreme Court” experiment failed in
the nascent British Tndian Erapire but succeeded in the erstwhile
British Colonies in America, for reasons which had not been anti-
cipated by the makers of the constitutions in either instance.
Theso disclosed themselves in events which happened subrequently.
Tor the special conditions which made for its success in Americs,
see Dicey, Law of the Constitution, Part I, Ch. III. As to the
Indian situation, ef. IlLert, Government of India, Ch. I, and Gthose,
Comparative Administrative Taw (Tagore Law leotures, 1018),
pps 107-113.—~En1TOR.
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Indefinitencas of the jurisdiotion—L%tinotion between DIresi.
dency Towns and Mofussil perpetuwtﬂ?\g{ter the Settlement.

Tar Bengal Government and the English Parliament
had thus in 1774, by their combined efforts, established
a political and judicial system in the Lower Provinces.
The events of the next seven years showed clearly
that, whether from the antagonism of the local suthor-
ities, or from inherent faults, the provisions of the
Regulating Act were unsuited to the wants of the-
country. Those events deserve some study and
consideration, as they throw considerable light on the
subsequent history and account for the crude and
unsatisfactory condition in which the judicial, if not
the legislative, institutions of the country were placed
for very nearly a century.

Before the arrival of the Regulating Act, Mahomed
Reza Khan and Shitab Roy, the two dewans of Moor-
shedsbad and Patna, had been removed by the
Governor from their positions of authority and trust.
Nuncoomar,. the celebrated Brahmin of Bengal, ha¥l for
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sowne time heen the Jmplcnable enemy of the former,
but had lately transferred his animosity ta Mr. Hastings,
The subjugation of the Rohilas, both ag to its policy
and the manner in which that policy was executed,
gave rise to serious questions as to the conduct of the
(iovernment. .

Mr. Hastings was named in the Aei Governor-
(teneral, with Mr. Bavwell, an experienced Indian
Administrator, as oue of his Councillars; but three
Englishmen, new to India and its politics, General
Clavering, Mr. Monson. and Mr. Franecis, were also
- [
appointed to outvote him in his own Council. Sir
Elijah Impey, as Chief Justive of the Supreme Court.
arrived with three Puisne Judges, to cXercise an Immense
and undefined civik s,na criminal jurisdiction. The
majorivy of the C ) il took the government into their
own hands, coidemned and reversed the previous
policy of the Governor-General ; interfered in the
affairs of Madras and Bombay, and in the intestine
disputes of the Mahratta Government, * At the
same time * they Fell on the internal administration of
Bengal, and attacked the whole fiscal and judicial
system, a system which was undoubtedly defective,
but which it was very improbable that gentlemen, fresh
from ¥ngland, would be competent t0 amend. The
effect of their reform was that all protection to life and
property was withdrawn, and {hat gangs of robbers
plundered and slaughtered with impunity in the very

/ snburbs of Caleutta ™. }

One result of the confusion thus introduced was
that Nunceemns, seeing that the power of the Governor-
neral was at an end, stood forth t0 gecuse him of

¥ See Macaulay's Besays, Vol. 11T, p, 368.
WWurther, Chapters VIIT and IX..
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having been bribed to dismiss Mahomed Reza Khan and
other offenders with impunity, gnd of having ‘sold
several public offices. The notorious Francis, one of
the most malignant and impracticable men that evey
meddled with public affairs in England or in India,
read the paper of accusation at the Cquncil Board in
presence of the Governor-General, and also a com.
munication from Nuncoomar requesting to be heard in
support of his accusation. The Governor-Genera)
refused to be confronted with an accuser al his owy
Council Board, and also to ullow his Councillors te sif
in judgment upon him. He accordingly dissolved thy
meeting and departed. The maj ority1votcd Clavering
into the chair, called in Nuncoomar, and decided te,
go on with the charges. With dissensions of thi
£rave character in the Executive {Council, all guvern,
ment was practically at an end, and\fmshlic affairs were
at a dead-lock. It is impossible to believe that in any,
country but Bengal, cowed by disaster and decimateq
by famine, the footing of conquerors who governed ir,
this spirit could have been maintained.

With the clunsels of the Exccutive thus divides
and distracted, the Supreme Court fixst put forward it
new authority ; and to the astonishment of the Natives,
an execubive government, armed with despotic powen
was baffled and vanquished by a Courl of Justicg
which sat in the neighbourhood, and to which n,
executive or administrative functions had been assigneq
In the history of Bengal, Courts had always bee,
subject to the Government, and were the ifistrument,
of its will and pleasure, alike in collecting revenus
inflicting punishment, and deciding disputes. Nurp_
coomar was supported by the whole force of the Exect,
tive, and doubtless fancied himself secure. But b,
wag suddenly arrested, and committed to the coming,

17741781,
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gnolt on a charge of havipg six years previously forged
a bond. The Council protested and remonstrated,
but a jury of the Supreme Court convicted, and
Nuncoomar was sentenced to be hanged, and was
accordingly executed. He deserved his fate; bhut in’
the machinations and intrigues which terminated so
fatully for him, his miscaloulations were due entirely
to an utter incapacity to understand the nature of the
new power which had becn established in his country.
His death showed to his countrymen that therealter
the possession of political power and the support of the
Executive were no protection against this new and
jpowerful tribunal.

© Although the trial of Nuncoomar was regarded
with very different feelifigs by the two factions in the
Uouncil, yet in thyt long contest which subsequently
ensued betweewUhe Council on the one side and the
Court on the other, it is remarkable that both factions
were uuanimous in every step thal was taken. It was
the one subject upon which Hastings and Francis were
in acoord. In no counlry were two powers ever placed

gide by side so utterly irreconcilable.

The Court issued its writs against the zemindars of
the country at the suit of private persons; zemindars
were ordered to Calcutta; and if they neglected the
wilt, Ehey worc seized upon their estates, and fogoibly
brotight” p to the Lresidency. They were there
compelled to give heil, or else were consigned to the
gaol, which seems to have been a place unfit for the
habitation-of buman beings, and were detained during
the progress of the suit. Arrest to an Indian of rank
is the deepest degradation, but the Supreme Court, as
an English tribunal administering English law, did not
teke into consideration either the circumstances of the
country or~the [eolings of the Natives to sych a degree
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as to abolish any rule of procedure and of law which it 1774—1781.
was established in order to adnunister. “ And ”,‘sa.ys
Mr. Mill,* speaking of the law and procedure as they
existed at the lime the Supreme Court was founded,
“ the language of that law, its studlied intricacies and
obscurities which render il unintelligibls to all [inglish-
men who have not devoted a great part of their lives to
the study of il, rendered it to the eye of the affrighted
Indian a black and portentious cloud, from which every
terrific and destructive form might atl each moment be
expected to descend upon®him. Whosver is qualified
Lo estimate the facility and violence with which alarms
arc excited amony a simple and ignorant people, and the
utter confusion with which life to them appears Lo be
overspread, when ihe series ~df cistoms and rules by
which it was governed is threatened with subversion
may form an estimate of the terrcy which agitated
the Nuiives of India when the process of the Supreme
Court began to operate extensively among them ™

The absence of so many zemindars (an affidavit of Conse-
any Native being sufficient to procure a writ) struck a t’f:;ﬁs
sem ow_at the collection of revenue. _Moreover,
the Dewanny Adawluts_were in the habit of enfarcing
claims for rent and revenue by a summary process.

But the Supreme Courl began to interfere with their Upon the
coercive process; and their writs of habeas r02puUs guui e
were an sddivional source of embarrassment tu the justice.
members of Governmenti. Their interference destroyed

the auathority of the Provincial Courts, and rendered

the Gollaction o_t"revenue o "o thing a lmost 1mposmb1e

—m —

[ N ——
Again, the whole administration of criminal justice g'll‘o? o
TRIN

" was in the hands of the government of the Nabob, and justice.

e ——— i
AN

carried out by its agency and authority. The Supreme
* Mill's History of Indin, Vol IV, b, 2207
o, HO 4
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Court declared that they would not recognize that
government ‘and that their jurisdiction ex extended over
alI the dominions of the Nabob.

A summary is thus given of some of the proceedings

“of the Court* :—

“ Persons confined by the Courts of Dewanny
Adawlut are collusively arrested by process from
Calcutla, or iemoved by habeas corpus where the
language 18 as unknown as the power of the Court.
The process is abused to terrify the people ; frequent
arreats made for the same cause; and there is an
ingtance of the purchaser of a zemindary near Dacca

.who was rmned by smibs commenced by paupers, suits

derived irom claims prior to his purchase, and who
was at last condenfued m considerable damages for an
ordinary act of gfuthority in his station. Hence the
Natives of all ranks become fearful to act in the collec-
tion of revenues. The renters and even hereditary
zemindars are driven away, or arrcsted at the time of
the collections, and the crops embezzled. If a farm is
sold on default of payment, the new farmer is sued,
ruined, and disgraced. Ejectments are brought for
land decreed in the Dewanny Adawlut. A.talogkdar
is ruined Ly the expénse of pleading 10 the jurisdiation,
though he prevails. And in an action where Rs. 400
were recovered, the cost exceeded 1,600 rupees. When
to these abuses ineident m&ﬁ:ﬁfof the Court
itself, and derived from distance and the invincible
ignorance of the Natives respecting the laws and practice
of the Court, we add the disgrace brought on the higher
orders, it will not perhaps be rash io affirm that confu-
sion in the provinces and a prodigious loss of revenue
must be the inevitable consequence of upholding this
L4

L d L)
* Mill's History of Intha, Vol. IV, p. 237.

»
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jurisdiction. Ome zemindar upon pretence thaf he 1774—1781.
had been arrested, and afterwards rescued, has his

house broken open, and even the apartmenis of his

women rudely violated. Another zemindar surrenders

himself to prison to avoid the like disgrace to his family ”»

Prose_ﬂlﬂ)_ns were carried on by’ the Supreme Proceed.

Court against the_Judges of the Revenuo and C Civil 7 of the
Qourts for acts done in the regular - performance of their : 3’2551.“
business, "and by these means the course of justice was ities.
entirely suspended. * Who are the Provincial Chief

and Council of Dacca ? * asked the Supreme Court in

reference to the governing body of a -great province.

“ They are no corporation in the eye of the law. The

Chlef and Provincial Council of Dacea is an ideal body.

A man might as well say he was Sommanded by the

King of the Fairies as by the Provincial Council of

i

Dacca, because the law knows no_such body . They
held also that Native Magistrates, who were appointed
by the Provincial Councils to investigate cases, were
liable in damages at the suit of every person affected by
their proccedings

In 1771, the Supreme Court entertained an action
for trespass and false imprisonment against the dewan

or principal officer of the Criminal Court at Dagea.
leweon who had been
convicted in that Court andimprisoned., The Supreme
Qourt ordered the defendant to be arrested, that last
disgrace to a Mahomedan of rank. The bailiff entered
the house of the Judge, and attempled to seize the
dewan. He was prevented, and thereupon’ attended
by a crowd, he broke open the gate of the house, and
in the affray the Judge was dangerously wounded.
It ended by the Provincial Council giving bail for the
dewan. “All criminal justice”, said the Governor
General in Council, * is at a stand and seems not lilcely
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to be resumed. IIow can a Judge perform any function
of his office? How presume to execute a criminal
convicted and sentenced to death by the established
laws of the Government and his religion if he ia ha.b]e
himsell to stand to actions of damages, or to answer
to a criminal accusation according io the laws of
England for any punishment he may inflict 2 ”

The action of the Court was thus directed to render
the management of the territorial revenue and the
administration of civil and criminal jusiice subject to
the jurisdiction of the ng s Court. The Governor-
Goneral and €ouncil declared thal by the acts and

_ declarations of the Judges the Company’s office of

Dewan was a.nmhﬂated the country government
subverted, and tRey and their officers acting under
their autharity oere threatened with the pains and
Penalties of high treason. The Judges asserted that
their power derived directly from the Crown was greater
than that of the Council which was derived from the
Company, and that their duty was by the inherent
force and vigour of English law to restrain the Execu-
tive, and to protect the Natives.

ity that, in the Province of Behar, the farmers and
and-owners petitioned the Governor in Couneil,
braying for protection against the process of the
Supreme Court, or if that could not be granted, for
‘leave to relinquish their farms that they might retire
vinto another country.

} So general was the sense of oppression and insecu-

I

The case in which the disputes reached a crisis was
this. In 1779 the Rajah of Cossijurah absconded to
avoid the execution of g writ of the Supreme Court.
«Another writ was issued to_sequester his land and
efftcts, Bixty men, headed by a serjeant of the Court,
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were sent to execute it. The Rajah complained that
they entered his house, beat and wounded his serv;nts,
broke open and forcibly entered his zenana, stripped
his place of religious worship of its ornaments, aml
prohibited his farmers from paying their rents. The
Governor-General and Council instructed the Rajah
not to obey the pro process of the Court, and ord chl the
troops Lo Inlercept the party of the Sheriff, and to
detain them in custody till further. orders. The
Government also issued a notification to all zemindars
and others in the three provinces that, except in the'two
cases of their being British servants, or bound by their
own agreement, they wete o nob 4o obey the process of the
Court. The Supreme Courl took proceedings against®
the Company’s atiorney and thejoflicers who seized
the Sheriff's party. The altorney was thrown into

prison. and finally the Governor-General-and-Couneil
were ab last individually served with s summons at the

suil of the decree-holder whose process of exccution
bhey had disturbed. They declined to appear, and a
petltmn signed by the principal British inhabitants in
BWWe exercise
which the Supreme Court was making of ils power.
The rule of the Supreme Court is descnbed by*f
Lord Macaulay as a reign of terror; “of terror
heightenod by mystery ; for even that whlch way an—
dured was less horrible than that whlch wos antmgatccl.
No man knew what was next to be anticipated from
this strange tribunal ; it came from beyond the hlack
water, as the people of India with mysterrous horror
«called the sea ; it consisted of Judges not one of whom
was familiar with the usages of the millions over whom
they claimed boundless authority. Its records wese

"

* Macaulay's Essays, Vol III, p. 888,
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kept in unknown characters; its sentences were pro-
nounced in unknowr sounds, * * * No Mahratta
invasion had cver spread through the province such
dismay as this inroad of “English lawyers; all the
injustice of former oppressors, Asiatic and Europears,
ap;poarul a8 & blessing compared with the justice of the
Supreme Court ”J

This unexampled sccne was the direct and in-
evitable result of the legislation which sought, by intro-
ducing an off-shoot from Westminster Hall in an
unknown country whose form of civilization, religion,
and habits were.infiexible from their age, and utterly
strange to the English Parliament, to re-establish
society with the aid of & forelgn and totally inapplicable
class of laws. The &%atesmen who adopted this policy,
and framed the Regulating Act, were chiefly responsible
for the consequences. The accusations which, in the
bitterness of those times, were levelled against the
Judges seem to have been disproved. They were the
ministers of a system, carrying out the objects and
purposes of their judicial existence.

No doubt the Court was directed 1;y its charter to
accommodate its process to the circumstances of the
people and the country. This was done to some
extent, but it must be remembered that {0 do so
successfully required more co-operation and support
from the Executive than the Court was likely to obtain
or did in fact mect with, It excited and undoubtedly
experienced great opposition from the servants of the
Compeny.* " The first obstacle which it encountered
was the upholding of the Nizamut under the Nabob and
his Native officers in a state of complete independence

K 8ir C, Gray's Minute, see 5th Appendix to the Third Report of
the Select Committee of the House of Commons (1831), p- 1143,
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of it. The Chief Court of the Nizamut was trans- 1774—1781.
ferred from Caleutta to Moorshesdabad immedia.%ely
after the Court began io exercise its powers. Probably,
if Mr. Sullivan’s Bill (see ante, p. 34) had passed, ihe
Company would have brought the whole of the Native,
Courts into subordination to the Court established by
it. And when the Supreme Court was substituted, the
jurisdiction similar to that of the King’s Bench which
was given to it, indeed its very title and the objects
of the whole Charter, showed that it was supposed
that there would have been inferior Courts subjected
to its superintendence. A system ocorresponding to
such intentions could not have been established without
the cordial co-operation of the Governor-General-
and Council of the time, and pfobably it onght not to
have been attempted but by very slow and cautious
steps, and supplementary enactments must have been
made for securing the Hindus and Mahomedans against
an abrupt demolition of their customs and usages.
But instead of any preparations of such a tendency,
all things were maintained in a posture rather of
opposition than™merely of separation. It may be
said, -therefore, in justification of the Judges, that
there was not that co-operation which they had expected
from the Government; that the re-establishment in
1775 of the Nizamut at Moorshedabad in its old form
was not a symptom of any inclination to promote that
subordination of the Provincial Courts which was
looked for, and which would have been gradually
accomplished if the Supreme Court had been a Court
of the Company.

And further, in criticizing the conduct of the Gt?:;gncb
Judges, some allowance must be made for the novelty ;’“dge:_
of their position and their consequent ignorance ol

their relative and absolute duties. THey were English
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Cﬂlﬁ‘ﬂl‘m lawyers sent out expressly to administer English law;
) they had been educnted in a helief of its comprehen-
siveness and perfection.™ “ They knew nothing of
Tndia, had nover Liearl of Hindu or Mahomedan law,
wnd would have despised it if they had : they had been
accustomed toknow that gross abuses of law and justice
prevailed in India, and they imagined it to be their
first of duties to show that they would resolutely exert
the puwers which they thought ihat they possessed
for the extension of the principles of the only law
which they econeeived Lo be capable of protecting the
interests of sociely. That they entertained a mistaken
opinion ot their own dignily and an equally unfounded
'coutempt for the Gompany‘s functionaries originated -
in the same cause,{and %o ignorance may be roferred

the origin of their indiscretion and intemperance *

No doubt at the time great passions and animosity
were excited, and charges were made against the
Judges of exceeding their jurisdiction, and against
Sir Elijah Impey in particular of gross dereliction of
duty. But these charges will not bear examination ;
and the personal question in these days readily ylelds
to tho interest of the political situation.

They did And with regard to exceeding their jurisdiction,
not exceed . .

their that charge also in gencral cannot be sustained. The
juristhe.

Act of 1781 was passed, not because the jurisdiction
had been exceeded, but because it had been found
diffieult to exercise it without conflict with the Provin-
cial Courts and the Government ; in SHOTE, “because the
Act of 1773 had proved to e & rinnous mistake. The
28th~ Seotlon provided indeed an indemnity for the
Governor-General in Council and the Advocate-Greneral
for their transgressions of the law in opposition to

tion,

* Mil's History of India, Vol. 1V, p. 242,
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the Judges, but no such indemnity will be found to have 1774—1781,
becn granted or required for thes Judges {hemselves.
Parliament, no doubt, felt that the Act had heen a
failure, not because it had been misapplied, but because
it was wholly inapplicable and unsuiled to the wants.
of the countlry.

The Act of 1781 (21 Geo. IIl, c. 70) was passed to Aet ol
explain and amend the Act of 1773, * and for the relief >
vof ccrlain persons imprisoned at_Calcuita under a
judgment of the Supremc Court, and also for indemni-
fying the Governor-General and Council and all officers
who have acted under their orders or authority in the
undue resistance made to the process of the Supreme
Court ”. It recited that doubts and difficulties had’
arisen with regard to the provisionsYof the Act of 1778
and the Charter which had been issned under ip, and
that “ by reason thereof dissension hath arisen between
the Judges and the Governor-General and Council
and the minds of many inhabitants subject to the
Government have been disquieted with foars and
apprehensions, and further mischie! may possibly ensue
from the said misunderstandings and discontents if a
seasohable and suitable remedy be not provided ™.
And then the preamble proceeded, “ whereas itis
expedient that the lawful Government of the provinces
of Bengal, Behar, and Orissa should be supported,
that the revenues thereof should be collected with
certainty, and that the inhabitants should be main-
tained and protected in the enjoyment of all their
ancient laws, usages, rights, and privileges

It was expressly declarod by that Act that the Limits
Supreme Court ghould not have any jurisdiction in "3&.2{}3.‘“’
any matter concerning the revepme or concerning any ;‘:;r:,f‘:he

acts ordered or done in the collection thereof according Court.

to the practice of the country, or the régulations of the
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Governor-General and Council. Further, it was
declared that no person should be subject to its juris-
diction by virtue of possessing any interest in, or
suthority over, lands or rents within Bengal, Bchar,
pr Orissa, or by reason of Lis becoming sceurity for the
payment of such rents. Employment of a person,
directly or indirectly, by the Company, or the Governor-
General and Council, or by a native of Great Britain,
was declared not to subject such person to the juris-
fliction of the Courl in any matter of inheritance or
isuccession to lands or goads;] or in any matter of dealing
or ‘contract between party or pariies, except in actions
for wrongs or trespasses, and also except in any civil
suit by agreement of parties in writing to submit the
‘same to the decisi{n o¥ the said Court. TFurther no
action for wrong or injury should lie in the Supreme
Court against any person whatsoever excreising a judi-
cial office in the country Courts for any of his judicial
decisions, nor against any person acting thereunder.

The former Act had declared the Supreme Court
incompetent to try any indictment agamst the Governorx-
General or any of the Council for the time being for any
offence not being treason or felony which such Governor
or any of his Council should be charged with having
committed in Bengal, Behar, or Orissa.(” The Governor-
General and Council and Chief Justice and Judges
were declared not to be liable to arrest or imprisonment
upon any action, suit, or proceeding in the Courb)
The lafer Act declazed that the Governor-General
and Council should not be subject jointly or severally
to tho jurisdiction of the Supreme Court “for or by
reason of any act or order, or any other matter or thing
whatsoever, counselled, ordered, or dons by them in
their public capacity only and acting as Governor-
; General and Couheil . It was also provided that the
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order of the Governor-General and Council in writing 1774—1781.
should amount i0 a sufficient jushification of all acts
done thereunder ; except that where British subjects
were concerned, the Court should retain 1ts jurisdiction.

With reference to the inconveniences. which had »Enghsh
T T law no

a.rlsen from applying English law to ths Natives, the ianger a
Supreme Couxt wgt-by the 17th Section of the new Rane € 5
Acl, empowered to determine all actions and suits
against the inhabitants of the city of Calcutta : provided
that their succession and inheritance to lands, rents,
and gogdsJ_agd_almaﬁerQ of eontract and dgafing
between parly and party, should be determined in the
case of Ma.homedans by the laws_and usage of Maho-
meda.ns,_,an_d in i@i_case of Gentoos by the laws apd °
ugages _of Gentoos; and where' onl" one of the parties
should be a Mahomedan or Gentoo by the laws and
.usages of the defendant§ And in_order ihat regard
should be had to the civil and religious usages of the
Natives, it was cnacted that the rights and authorities
of fathers and masters of families, according as the
same might have been exercised by the Gentoo or
Mahomedan law, should be preserved to them; * nor
khall 4ny acts done in consequence of the rule and law
of caste respecting the members of the said families
unly be held and adjudged a crime, although the same
may not be held justifinble by the laws of England .

It was also provided that the Supreme Court }’owm to
might frame such process and make such rules and guitable
ordeis for the execution thercof in suits, civil or criminal, Proces
agninst the Natives of the presidency as might accom-
modate the same to the religion and manners of the
Naitives, so far as the same might consist with the due
execution of the laws and attainment of justice. Such
rules and orders were to be subject to the royal approbaa
tion, correction, or refusal.
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COAPTER , But perhaps the most important part of the Act.
1. and the one which most completely reversed the policy
Recegni- of the Act of 1773, was the recognition by Parliament
{’%?}ﬁe of the Civil and Criminal Provincial Courts, ex1stmg -
o nmlcpcmlcntly of the Bupreme Court urt ; and “of the
(zovarnur “General and Council _or some _ commlttee
thereof, as the Chief Appellafe Court 0[ the country,
and the 1 vestmg the Council Wlth ‘the p power ir.o fra.me
Regulalions for those Provincial Courts inde _pendently
of Thé Supreme Court. “The Sections are as follows =

——— e s i -

_ Section 21 —And whercas the Governor-Gencral
and Council, or some committee thereot, or appointed
thereby, do determine on appeals and references from
" the country or Provmcla.l Courts in civil causes, be it
further enacted thi¥t the said Court shall and lawfully
may hold all such pleas and appeals in the manner and
with such powers as it hitherto hath held the same,
and shall be deemed in law a Court of Record;
and the judgments therein given shall be final and
conclusive; except upon appeal to His Majesty, in
civil suits only, the value of which shall be £5,000 and
upwards.

Section 22 gave the Court power to determine on all
offences, abuses, and extortions committed in the
collection of revenue, or of ~everities used beyond what
was customary or necessary to the case, and to punish
the same, provided the punishment should not extend
to death or maiming, or perpetual imprisonment.

Section 23.—And it is lereby cnacted thatl the
Governor-General and Council shall have power and
authority from time io time to frame Regulations for
the Provincial Courls and Councils. A proviso was
gdded that His Majesty in Council might disallow or
amend them within two years.
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The Act also declared that no action should lic in 1774—1781,
the Supreme Court sgainst any judicial officer in the
country Courts in respect of any judgment or order of Indemnity.
, his Court, nor against any person for any act done in
\ pursuance of such order; it being considered * reason;
able to render the Provincial Magistrates, as well
, Native as British subjects, more safe in the execution
of their office ”’.

And finally, with regard to the indemnity in respect
of the hostilities which hgd been carried on between
the Court and the Council, wherein said the Act *‘ many
things have been done not justifiable by the strict rule
of the law ”, it was enacted that the Governor-Gteneral
and Council and Advocate-Genctal and all persons
acting under their orders, so far as the same related to
the resistance to any process of the Supreme Court
from January 1, 1779, to January 1, 1780, were thereby
indemnified, discharged, and saved harmless from any
action, suit, or prosecution whatsoever on account
of the said disobedience and resistance to the execution
ot The orderd of, the Court.

"Thus within eight years the main provisions of the The Sebtle-
Regulating Act were swept away. Tho Supreme Court, ;'%es!it of
however, continued to exist, and ultimately, with its
diminished powers and pretensions, won its way to
greater authority and respect, both from Europeans and
Natives, than any other tribunal which has ever oxisted
in India. Nothing, however, in its subsequent history
serves to justify or excuse the policy of i¢s founders.

Their attempt to introduce an English superintendence
of law and justice on the part of the Crown, and an
administration of English rules of law and eguity by an
English Court, modelled according to Iinglish fashign,
was made rashly and ignorantly, withont any sufficient



CHAPTER
1I1.

[ndefinite-
ness of the
jurisdie-
tion,

Diﬂtrill(‘-
tion
between
Presidency
Towns
and
Mofussil

perpetuated.

62 EARLY HISTORY :

scheme or due preparation, without any measures
bei;lg taken to ensure the co-operation of the local
authorities, but on the contrary with every attempt to
impose upon them a policy to which they were opposed,
.and which they were determined to subvert.

But in the Act of 1781, as in that of 1773, there is
no plain statement of the relation in which the Indian
territories stood {o the British Crown, nor whether any
Indian natives were to be comprehended under the term

subJ ects ’, nor whether* the Provincial Courts were to
have a concurrent jurisdiction with the Supreme Court,
or an exclusive one ; nor, if the latter, whai were to be
the limits of it. The phrase ““ British subjects’ is
"used in both Acts in such a way as necessarily to exclude
from its meanin}y the Hindn and Mahomedan
inhabitants ; but it is so used that, with respect at
least to subjects not being natives of Great Britain or
India, subsequent glosses made it almost impossible to
affix any definite understanding to it.

The result of the two Acts was that the distinction
+ between Presxdency Towns and Mofussil which
longma._(I in nthe Ttmchon between the Comp_a.ny 8

-

At the distance of nearly a century (1872), o sTl
existed. The influence of the Presidency Towa system
was, since the Act of 1781, but thinly scattered vver
the Mofussil, and the disputes and inconveniences
which arose were temporary and occasional.. The
subsequent pages will show the steady progress which
has, since”the abolition of the Supreme Court in
1801, been made towards oblilerating this distinction
end securing uniformity in the administration of
justice.

* Sir C. Grey’s Minute.
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The Act of 1781 at all events scttled the difficultieg
which had arisen under the Regulating Act, and the
settlement, crude and unsatisfactory as it was, was
copied in the other Presidencies, and endured so long
as the Company and the Mogul Empire existed.

In Bengal a revised Code was issued in the sanme
year as this important Act. Very little legislation
had been effected under the Regulating Act; though,
under the Act of 1781, a large body of Regulations
continued to be passed for half a century. Thus the
Aot of Parliament, the Revised Code, t‘he Parlismentary
recognition of the Sudder and Provincial Courts, the
grant of legislative authority apart from the veto
of the Supreme Court, the restgiction of the powers ot
that Court, and the declaration of the right of Hindus
and Mahomedans to their own laws and usages, were
effected En 1781. A complete settlement was made
sufficient to form the foundation of the Indian polity
for three generations, and to mark the commencement
of a new era in Indian History]

In that era the Supreme Court acquired authority
and renown; and English lawyers in India have laid
the foundation of a complete system of Anglo-Indian
jurisprudence. They have ocarried out the ultimate
end and object of the Regulating Act—an object which
has redeemed the ‘character of the Statute, and of its
immediate policy—viz.,, to teach both rulers and
subjects in the East that respect for law which is the
foundation of social order and th atest Jift which
England has had in its power to bestow on ia.
The angry opposition which has been at times excited
has died away, and as India is now united under a
monarchy which is itself limited by law, and i
settling down, even in its farthest plovinces, into a

17741781,
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law-governed country, the wishes of the authors of the
Regulating Acts .which they so utterly failed to.
accomplish may be said to have been ultimately
fulfilled.

When the subsequent history of the legislative
authorities and related institutions which have from
time to time been brought into existence, of the
Supreme Courts and other judicial authorities estab-
lished in the Presidency Towns, and of the Civil and
Criminal Courts of the country shall have been traced
for another eighty years, we shall arrive at a new
epoch, the date from which nearly all existing legislative:
and judicial anthority derives its origin.
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Tuz extent of the legislative power granted by T;\oef?})of
Parliament to the Company during the early period lealsla,t[on
which proceded the passing of the Regulating Act has &7
been alrcady described. The most important exercise
of that power, whether within or in excess of its torms
it is unnecessary Tow to enquire, occurred in 1772. In
that year the President* and Council of Benga.l made
and ordained certain general regulations for the
administration of justice, by virbue of which certain
Courts, both Civil and Criminal, such as have already
been described, were cstablished throughout the Lower
Provinces of Bengal, with certain definite rules of
procedure and law.

The Act of 1773 defined the extent of the legislative

authority of the Governor-General and Council, and
placed it under the supervision and subject to the veto

* See Colebrooke's Supplement to the Digest of Regulstions}
Yol. I1], p. 1.

o, HY ( 66 ) b
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of the Yupreme Court. No enactments of any impor-
tance were passed till 1780, when the Governor-General
and Council, considering that important changes had
takeu place in the constitution and civil government of
those provinces since 1772, passed certain regulations*
for the more é&ffectual and regular administration of
justice i the provincial Civit Courts, Those Regula-
tions were 10 be considered binding only till a new
arrangement should be made by authority of Parlia-
megt.'i'

. Later in the same year it confirmed and amended
all existing régulations respecting the BSudder and
Provincial Courts. And early in 1781 a revised Code
was issued.

These must be taken to have been passed in
pursuance of the legislative power granted by the
Regulating Act. They are not expressed to be regis-
tered in the Supreme Court, and probably were not so
registered.

" But in 1781 the new Act of Parliament (21 Geo.
I, e¢. 70) empowered the Governor-General and
Council to frarae Regulations for the Provincial Courts,
without reference to the Supreme Court. 1t was
under that authority that the Government preferred
to act. Bub they were unable to pass any Regulation
which the Bupreme Courtwas in any way bound to
recognize, unleas it was previously registered as directed
by the Act of 1773.

The Sapreme Council, therefore, had from the first
a two-fold power of legislation conferred by two separate
Acts of Parlisment. The oneenabled them to make

~ *8ee Colelnobke’s Supplement to the Digest of Regalations,
Vol I, p. 14.
T bid, p. 22
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laws for the good order and civil government of the 1781—1834.

. settlement at Fort William and allfactories and places
subordinale thereto, and to make any Regulations not
, repugnant to the laws of the realm, and to enforce
them by reasonable sanciions; but the exercise of.

_the power was subject Lo the supervision of the Court.
It has been said that the power se conferred was in-
tended to apply only to Calcutta and its dependent
factories, into which English law had already been
introduced, and not to what are in thal Act described
as the territorial acquisitions of Bengal, Behar, and
Orissa. But the Act does not appear to have been so
understood ; and the large body of regulation law
mentioned above was framed in pursuance of its powers*
for the beneht of the provinces'

" The second power of logislation was derived from Extent ot
[ the Act of 1781, by which the Governor-General and the second.
Council or some commititee thereof or appointed thereby

was empowered as a Court of Record to determine on

appeals or references Irom the country or Provincial

Courts in civil causes ; and from time to time to frame
Regulations for the Provincial Courts and Councils.

Copies of such Regulalions were to be iransmitted

within six months to the Court of Directors and to the
Secretary of State, and if not disallowed within two

years, they were to be of force and anthority to direct;

the Provincial Courts. Power to disallow or amend

such Regulations was reserved to the Sovereign in

Council. It was under this Act that, notwithstanding

the limited purpose it professed to have in view, most

of the Regulation law was passed. The Supreme

Court had no power of supervision or of veto in reference

to any enactments passed in pursuance of this statute,

and in consequence the Council preferred to legislater

under its provisions in preference to those of the eatlier
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Act, But that Court, on the other hand, was not in
terms nor in cffectr bound by any Regulations which
were not duly registered by if.

Registration of laws in the Supreme Court or in
*any Court of Justice was rendered unnecessary by the
Act* of Willigm IV passed in 1833.

The Regulations passed in pursuance of the
authority granted in 1781 were doubtless far in cxcess
of the legislative power, having regard to the precise
terms in which it was granted. But after several
years of its exercise, Parliament itselft referred to that
power as if it were one of making a regular Code affecting
the rights, persons, and property ol the Natives and
others amenable (to the Provincial Courts. That
was a Pa.rliamenta&y recognition of the power which the
Indian Council had sssumed to exercise. * The Council,
regardless of the limited extent of its legislative
authority, had passed numerous Regulations; and in
1793 collected and passed them in the shape of & Revised
Code.

The Act of Parliament to which I have just alluded
was passed in 1797. It recited that varions Regula-
tions for the betfer administration of justice among
native inhabitonts and others within the Provinces
of Bengal, Behar, and Orissa were from time to time
framed by the Governor-General in Council in Bengal.
[t recited, also, that it had been established as essential
to the future prosperity of the British territories in
Bengal that all Regulations passed by Government
sffecting ‘the rights, properties, or persons of the
subjects should be formed into a regulir Code, and
printed with translations in the country languages;

*3 & 4 Wm. IV, o. 85, s. 45,
1 See 37 Geo. I, o 142, 5. 8,
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that the ground of every Regulation should be prefixed
to it; and that the Courts of Justice within the
Provinces should be bound to regulate their decisions
by the rules and ordinances which such Regulations
might contain. Parliament referring to these proceed*
inge considered that it was essential that so wise
and salutary a provision should be sirictly observed,
and that it should not be in the power of any Governor-

General in Council to negleet or dispense with it for the
future.

Accordingly* it was cnacted that all the Regula-
tions of that Council affecting the rights, property, or
persons of the Natives, or of any other individualgy
who might be amenable to the I’rovincia,l Courts of
Justice (thereby recognizing the "full extent of the
legislative authority which had been assumed and
excrcised), should be registered in the Judicial Depart-
ment, and formed into a regular Code, and printed
with translations in the country languages, and that
the grounds of each Regulation should be prefixed to
it. } And all the Provincial Courts of Judicature were
directed to be bound thereby, and to regulate their
decisions accordingly. Copies of the Regulations were
directed to be annually transmitted to the Court of
Directors and to the Board of Commissioners. By
this Act, therefore, thelegislative power of the Governor-
General, independently of the Supreme Cowt, was
recognized and confirmed, and endeavours were made
to place it under control. It was not, however, the
first endeavour to place the legislative power in India
under some restrictions ; for Greorge the First’s Charter
had reserved to the home authorities a power of super-
vision. But at this time a formal publication, a written

* Sae 37 CGeo. III, c. 142, 8. 8.
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record of reasons for resorting to particular enactments,
and official commuhication of their contents to the
wuthorities in England, were deemed to be necessary
expedients for placing a check on any hasty exercise of
"power.

The legislative power being ihus firmly planted in
Bengal, it next became necessary to establish a similar
authority in the other Presidencies. Accordingly, in
the year 1800, the Governor* and Council of Fort St.
George at Madras were invested within the territories
subject to their government with the same legislative
power as had previously by any Act been given to the

. Governor-General and Council of Fort William, that
is, they were emprwered to frame Regulations for the
Provincial Courts and Councils annexed to that Presi-
dency.

Again, in 1807, an Actt was passed amongst other
things *‘ for the better governmnent of the settlements
of Fort St. George and Bombay . It recited the
expediency of granting to the two local Governors
in Counecil the same powers of governsnent within their
respective territories as were vested in the Governor-
Generzl and Council for the government of Fort
William. It accordingly empowored them respectively
from time to time to make and issue such rules and
regulations for the good order and civil government
of the towns of Madras and Bombay, and of the
Company’s settlements at Fort St. George and Bombay,
and other faclories subordinate thereto, and to add the
necessary sanctions as the Governor-General in Counecil
might make for the good order and civil governmont
of Fort William. But it provided that registration

* See 39 & 40 Geo, I, c. 79, 5. 11,
1 47 Geo, II, sess, 2, o, 68.
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thereof in the Supreme Courts of Fort St. George apd
Bombay respectively should be, necessary to thell
validity. Such regulations were to be subject 0
appeal as provided by existing Acts of Parliament.*®

As these Aots of 1800 and 1807 were later than the
Act of 1797, it might reasonably be considered th8t
the local Governors and Councils had legislative powe™™
conferred on them, not as defined by the Acts of 177
and 1781, but as rccognized and confirmed by th¢
Act of 1797,

It does nol appear that the Governor—Grenqra‘]
exercised any direct authority over the Governors 0
Council at Madras or Bombay in the matter of malkité,
laws. He had control over tggem 3 political matte™
under the Act of 1773, and. in revenye matters snd &l
cages whatever under the Act of 1797. A copy of evey
regulation passed at Madras and Bombay was seit
to the Governor-General in Council ; but it does pol
appear that it was submitled for approval befof®
being passed. The legislative powers of the Governo™
General's Council were confined by the terms of ite
consbitution and in practice to the Presidency of
Bengal.

In 1813 the legislative power so conferred on sll
three Councils was extended, and at the same {ipt€
placed under still greater comtrol. The Governo*”
General and the Governors in Council in their respecti?®
Presidencies, with the sanation of the Court of Directo™™
and the Board of Commissioners, were empowered V¥
an Actt passed in that year to impose duties and taxe®
within the towns of Caloutta, Madras, and Bombaf }
for the enforcing of which taxes, regulations wef®

% Vide 13 Geo. XIT, 0. 83 ; and 39 & 40 Geo, 11T, o. 70.
1 53 Geo. TII, o. 158, s3. 98, 99 and 100,

1781—1834.
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directed to be made by the Governor-General and
Governors in Coungil in tho same manner as ofther
regulations were made.

It was also provided in the same Act* that the
regulations should apply to all persons who should
procecd to the Jiast Indies within the limits of the
Company’s government.

And in addition to the rule which had compelled
the Indian Government 1o forward to the authorities in
England copies of all regulations passed, it was then
enacted} that copies of legislative regulations, made
by the several Governments of India, and required by
various Acts of Parliament to be sent Home, should be

“annually laid before Parliament.

Section 95 of the same Act enacted * that nothing
in this Act contained shall extend or be construed to
extend to prejudice or affect the undoubted sovereignty
of the Crown of the United Kingdom of Great Britain
snd Ireland in and over the said territorial acquisi-
tions .

Then followed two Sections, one gf which (Sec. 96)
enabled all three Governments to make Articles of War
for the order and discipline of the native officers and
soldiers in their respective servico; and for the
administration of justice by Courts Martial to be
holden on such officers and soldiers; and for the
constitution and manner of proceeding of such Courts
Martial.

Another Section (98) authorized them, with the
sanction of the Home authorities, to impose, within
the limits of their respective Presidencies, duties of
customs and other taxes in respect of all goods and

* Seotion 385.
t Vide Section 66.
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property and oun all persons, British-born or foreignery 1741_ja34.
being therein.

In addition to those three powers of legislating Power to

, conferred under the Acts of 1773, 1781, and 1813, , ;‘g‘zﬂg“’md

general power of altering the revenue, and of imposihg_impose

new taxes, had been exercised within the provinoyg fanes.

and is alluded to more than once in Acts of Pa.rliamclu,j

But as there is no Act which expressly conferred

such power has generally been considered to rest on t}l;

inherent powers of government; whether derived j,

succession to the native atthorily from the grant of

the Dewanny, or from those Statutes by which 1)

general power of government or of ordering the revenugg

had been given or confinued to the aCompany.

Thus from time to time the leéislative POWErS of Statube law
dhe Sannail Fare dvaliped, ard dr prsmanss o 0 1834
those powers they enacted laws and regulations tifj
1834. Down lo that date, which iz the importang-
epoch in the history of Indian legislation, there wep,
five different bodies of Statute law in force in i,
empire. JFirst, there was the whole body of Englisy
Statute law existing in 1726 so far as it was applicabj,
which was introduced by the Charter of George I, ang
which applied, at least, in the Presidency Towng
Secondly, all English Acts subsequent to that date
which are expressly extended to any part of Indiy,
Thirdly, the Regulations of the Governor-Generalsg
Council, which commence with the Revised Code 4f
1798, containing forty-eight regulations, all passed oy
the same day (which embraced the results uf twelve,
years' antecedent legislation), and were continueg
down to the year 1834. They only had force in the
territories within the Presidency of Bengal. Fourthly,
the Regulations of the Madras Council, which spreag
over the period of thirby-two years, viz., from 18062 t4
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1834, and were in force in the Presidency of Fort
St. George. JFifthly, the Regulations of the Bombay
Code, which began with the Revised Code of Mr. Mount-
stuart Elphinstone in 1827, comprising the results of_
twenby-eight yeurs’ previous legislation, and were
also continued till 1834, having force and validity
in the Presidency of Fort St. David.

In 1833 the attention of Parlinment was directecd
to three leading vices in the frame of Indian Govern-
ment. The first was in the nature of the laws and
regulations ; the second was in the ill-defined authority
and power from which these various laws and regula-
tions emanated ; and the third was the anomalous and
sometimes conflighing Judicatures by which the laws
were administereg, or 1n other words the defects were
in the laws themselves, in the authority for making
them, and in the manner of cxecuting them. The*
Judges of the Supreme Court al Calcutta thus expressed
themselves in reference to this subject :—“In this
state of circumstances, no one can pronounce an
opinion, or form a judgment, however sound, upon any
disputed right of persons, respecting which doubt and
confusion may not be raised by those who may choose
to call it in question ; for very few of the public or
persons in office at home, not even the law officers,
can be expected to have so comprehensive and clear a
view of the Indian system, as to know readily and
familiarly the bearings of each part of it on the rest.
There are English Acts of Parliament specially provided
for India; and others of which it is doubtful whether
they apply to India wholly, or in part, or not at all.
There is the English common law and constibution, of

-

* See Hansard s “ Parliamentary Debates™ (1833}, vol. xviii,
b 729,
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which the application is, in many respects, still mopg 741 _1a34.
obscure and perplexed ; Mahomedan law and usagy,
Hindu law, usage, and scripture ; Charters and Lettayg
Patent of the Crown ; Regulations of the Governmentg,
some made declaredly under Acts of Parliameny,
particularly authorizing them, and others which aye
founded, as some say, on the general power of govery,
ment entrusted to the Company by Parliament, ang,
as others assert, on their rights as successors of the o)g
Native Grovernment ; some Regtﬂatlons require regxstmy
in the Supreme Court; others do not; some havg
effect generally throughout India ; others are peculiy,
to one Presidency or one town. There are commissiong
of the Governments, and Circular, Orders from the "
Nizamut Adawlut and from the .Dewa.n.ny Adawlut ,
treaties ol the UTown ; treaties of the [ndian lfoverrl.
ment ; besides inferences drawn atl pleasure from th,
application of the droit public and the law of nations qf
Europe, to a state of circumstances which will justify
almost any comstruction of it, or qualification of itg
{force *’

Accordingly in that year an Act* was passeq The Act of
“for effecting an arrangement with the Hast Indiy Joism
Company and for the better government of Hey
Majesty’s Indian territories till April 30th, 1854 ",

It was enacted in the 43rd section * that the Governor.
General in Council should have power io make laws
and regulations tor repealing, amending, or allering
any laws or regulations whatever now in force or here.
after to be in force in the said territories of any pary
thereof ; to make laws and regulations for all persong
whether British or Native, foreigners or others, and
for all Courts of Justice, whether cstablished by He:,

»

*$ & 4 Wm. IV, o, 85
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Majesty’s Charters or otherwise, and the jurisdiction
thereof and for all places and things whatsoever within
and throughout the whole and every part of the said
territories and for all servants of the said Company *. ~

« The exceptions to this sweeping power were that the

Governor-({eneral in Council should not have power to
make any laws which should affect any of the provisions
of this Act or of the Mutiny Acts, or of any Act there-
after to be passed in anywise affecting the Company,
or the said territories, or the inhabitants thercof;
nor should it have powe} to make any laws which
should in any way affect any prerogative of the Crown,
or the anthority of Parliament, or the constitution or

" rights of the Comgpany, or any part of the unwritten

laws or constitution of the United Kingdom of Great
Britain and Ireland,  whereon may depend in any
degree the allegiance of any person to the Crown of
the United Kingdom, or the sovereignty or dominion
of the Crown over any part of the said territories .

By alater Act, 16 & 17 Viet., c. 95, 5. 26, no law was
to be rendered invalid, only becauss it affected any
prerogative of the Crown, provided the previous sanc-
tion of the Crown had been obtained.

The following provisions were made in the Act of

William IV :—

(1) That the Governor-General in Council should
forthwith rcpeal all laws which should be made by
him, but be disallowed by the Court of Dircctors,

(2) That all his laws should be of the same force
and effect within the said territories as an Act of
Parlinment, and should be taken notice of by all Courts
of Justice. Registration in any Court of Justice was
\dec'lared unnecessary.



INDIAN LAW COMMISSIONERS. ™

(3) The Legislature could not, without the previous 17811884,
sanction of the Court of Directors, authorize any Court
of Justice not established by Royal Charter to sentence
. to death any of His Majesty’s natural-born subjects born
in Hurope, or the children of such subjects. Nor.
could it abolish any of the Courts of Justice established
by Royal Charter.

An express reservation was made of the right of
Parliament to continue to legislate for tho Indian
territories and their inhabitants ; to control, superseds,
or prevent all proceedings and acts whatsoover of the
Governor-General in Council, and to repeal and alter
at any iime any law whatsoever made by him. And
the better to enable Parha.ment to c;tercise such power,
the laws of the new Leulslature were direclted to be
laid before both Houses of Parliament in the same
manner as those which had been previously made by
the several governments in India.

Some subsequent Bections* relate to the establish- Endiag "
. . . aw Lom-
ment of the Indian Law Commissioners. missioners.

No power wils given in this Act to the Governors Locsl
in Council of the different Presidencies to make hergexgls-
lows, but they were empowered to propose drafts of superseded.
new laws with the ressons for them to the Governor-
Gleneral in Council ; who was required to take the same
into counsideration, and to communicate his resolu-
tions thereon to the Government which had proposed
them.

' By Section 78, the power to wmake Arficles of War Articles of
for the Government of the Native officers and soldiers " ™

in the military service of the Company and for the
\administration of justice by Courte Martial, which

* Sectiona 52, 63, 54 and 5B,
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*

had by the Act of 1813 been distributed over the three
Logislatures, was new vested in the Governor-General
in Clouncil.

Thus there was established in India one central
degislative authority in place of the three Councils
which had hefore existed. The new Council was
armed with authority to pass Laws and Regulations
for the whole of the British territories in Indin. Ii
continued to exist with some changes and modifications
till 1861, when ib again gave way to ihe prevalent
desire for local Legislative Councils. During that
time it passed a considerable number of Acts, some of
generel application throughout the empire, but the

"greater portion haying a limited and partial operation

Local Legislatures had ‘been tried and superseded by
an Imperial Legislature, which in its turn was found
inadequate to the political necessities of the country.
An attempt was made to increase its wsefulness and
authority in 1853. But in 1861 a new system was
introduced by which local Legislaturcs were re-estab-
lished, not to supersede, but to work in harmony with
and to a certain extent in subordinafion to the Legis-
lative Council of the Viceroy. The Supreme Council,
however, retains the power of making laws and regula-
tions for the whole of India, as well over those portions
which are subject to, as over those which are freed
from & local legislative control. The changes which
in 1853 were made in the constitution of the Council
of 1834, and the character of the new legislative system
which wae cstablished in 1861, will be described in
the next Chapter.
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Bills—Power to the Clovernor-Geperal in Council lo establish
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lished—Local Legislatures in Bengal and Notth-West, I’unjab
and British Burma-—Character and functions of the Councila—

Act of 1861 amended in 1892,

Tuzr Legislature established by the Act of 1834 lasted
for twenty-seven wears; but a considerable change
was made in its character and constitution by an Act
passed in 1803. The former Act was passed for a
period of twenty years, and accordingly fresh legislation
became necessary. Though the Council was continued
upon the same footing in respect of its heing the one
legislative authority of India competent to cnact laws
for the whole of the British territories therein, the
new* Aot made so many alterations that the sysicmn
was entirely changed. The principal alteration, which
finally led to the re-establishment of local Legislatures,
was the introdunction of representative mewmbers from
the sister Presidencics.

* 16 & 17 Viet,, 6. 05—An Act to provide for the government of
Tndia.
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It was provided by the new .\c¢t passed in 1853*
that certain Legislative Councillors should be added to
the existing Council ; that no law made by the Council
should have force or be promulgated until the same had

~been assenled Lo by the Governor-General whether
he had or had not been present in Council at the making
thercof ; and that no such law should be invalid by
reason only that the same affected any prerogative of
the Crown, provided the previous sanction of the
Crown thereto had been oblained. It authorized Her
Majesty to appoint a Commission in England to consi-
der the recommendations and reports of the Indian
Law Commissioners.

' The effect of ghe new Act was to enlarge the Council,

when acting in ifs legisfative capacity, by the addition
of new members, called Legislative Members, of whom
two were English Judges of the Calcutta Supreme
Court, and the others were appointed severally by the
local Governments. At the same time the fourth
ordinary Councillor, who held under the former Acti the
corresponding office of Legislative Member, was made
a member in the executive branch s well as in the
legislative branch. Consequent upon these changes,
discussion became oral instead of in writing ; hills
were referred to select committees instead of a single
member ; and legislative business was conducted in
public instead of in secret. The system so infroduced
was considered by those who were well versed in it to
be an infinite improvement upon the former system.

Under the former Act the sole power of making
laws in Indis was vested in the Governor-General of
Indinin Council. That body consisted of the Governor-
General and four ordinary members of Council ; the

"% 16 & 17 Vict., c. 95, 8, 22,
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Commander-in-Chief, if appointed an extraordinary
member of Council, also formed one of the body. Of the
four ordinary members it was directed that three
should be appointed from persons in the covenanted
service of the East India Company, and the fourth
from persons who had never been in the service. The
duty of the fourth ordinary member was confined
entirely to the subject of legislation. He had uo
power to sit and vote in the Executive Counnecil, bul
only when meetings were held [or the purpose of muking
laws. Yt was not necessary ihat he should be présent
to form a quormm even at those meetings, although he
was particularly charged with the duties of legislation.
He * was bound to give his whole_ time and attentiont
to the work of legislation, bt he had no pre-eminent
control over it. He was charged with the task of
giving shape and connexion to the several laws as they
passed, with the labour of collecting local information,
and with bringing his legal skill to the assistance of
the Council.

By the Act of 1853 the duties which under the
former Act had Tested principally on the fourth ordinary
member of Council were performed by many. The
Governor of each Presidency and the Licutenant-
Governor of each Licutenant-Governorship were
empowered to appoint a Legislative Councillor. The
Legislative Councillors so appointed were members of
the service of a certain standing, and therefore of
knowledge and experience.

Such a system had many advantages over that
which preceded it, even while the Indian Law Com-
mission was in full operation; for the legislative
Councillors had the power which the Law Commissioners

y ]

% Consult Minute of Me, Peacock, dated 3rd Novembher, 1859,
g, HCQ 6

18241802,
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('HA‘E'I.‘ER had not of proposing any law which they considered
’ necessary or beneficial, of opposing any law which they
deemed unnecessary or injurious, of supporting their
opinion by argument in Council, and of voting on every
subject which came under discussion. The Legislative
Council was not diminished in other respects : for every
member of the Exceutive Council, including the fourth
member who obtained the power to sit and vote at all
meetings, was also a member of the Legislative Council ;
it was simply increased by members of practical ex-
perience. In addition to "the Legislative Councillor,
the Chief Justice of Bengal and one of the Puisne
Judges of the Supreme Court selected by the Governor-
‘General were alsq members; and six members in
addition to the Governof-General or the Vice-President
or Chairman were necessary to form a quorum, and the
presence of one of the Judges or of the fourth ordinary
member was rendered essential.
Asslimp- It will be seen that apart from giving the fourth or

ti . . .
é‘;’;a%,mm the Law Member the right to sit and vote in the

Z’,{o‘tﬁf in Governor-General’s Executive Coungil, the Act of
ggge ‘i{ﬁeme 1853 was concerned exclusively with the reorganisation,
of the in the manner outlined, of the Legislative Council of
2%,‘;1',:;:5 14 the Governor-General. Between 1853 and the enact-

“incideutal  ynent in 1861 of the next Parliamentary statute aflecting
the constitution of the Legislativo Authorities in
British India, the Indian Mutiny had broken out and
been suppressed. One result of this event was the
passing of the Government of India Act of 1858% which
reconstituted the executive Government itself by
removing the East India Company from political and
administrative control over the peninsula, and making
over all its powers and functions in this behalf and

* 21 and 22 Viet., c. 106.
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those of the Court of Directors and the Board of Control
to a Minister of the Crown designated the Secretary of
Btate for India, who was required in all important
matilers to act with tho concurrence of a Council
designated the Council of the Secretary of State for India.
This Council was composed in the main of relired
officers of the Government of India. The continuity of
administration was in all other respects maintained,
and one of the express savings of the Act provided
that the Government of India should remain subject to
action, at the suit of individuals aggrieved, through the
Seeretary of State in Council in like manner as it hitherto
had been through the East India Company. The
Secretary of State and the Councillors were not to be
personally liable in respeci” of judgments obtained
in such action, and the liabilities resulting from them
were to be met out of the revenues and properties of
the Government of India held in trust for the Crown.
The Goverment of India Act of 1858 was one of the
Parliamentary statutes which, the Indian Councils
Act of 1861 expressly provided, was not to be affected
or altered by Acts of the Indian Legislatures as reconsti-
tuted by that Act.

The occurrence of the Mutiny further suggested
the expediency of the Government of India taking
into its counsel non-officials, both Kuropean and Native,
with a view to obtaining timely expressions of the
feelings and sentiments of the members of the outside
public concerning measures proposed lo be taken by
Government.

Notwithstanding the improvements which it was
considered. on all hands that the Act of 1863 had
introduced, it became neccssary to recounsider the
whole subject of the establishment and exercise of
legislative anthority. Madras and Bombay complained

1834—1842,
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of the enormous preponderance of authority whick
Bongal through her® Council acquired over the sister
Presidencics. The wide extent of dominion subject to
the legislation of the Council rendered it impossible
that all questions could be settled by the light of
adequate information and experience. And the internal
governance of the Council itself was such that it was
rapidly assuming the character, contrary 1o the inten-
tions of Parliament, of a representative and debating
society assembled for the purposes of inquiry into and
redress of grievances. )

Lord Canning, in a despatch dated the 9th
December, 1859, pointed out what he considered to be
the chief faults oftthe [icgislature as it then existed.
In the first place it was invested with forms and modes
of procedure closely imitating those of the House of
Commons. There were 136 standing orders to regulate
the proceedings of & dozen gentlemen assembled in
Council, which led to delay and confusion. The
assumption of the procedure of the House of Commons
caused the impression, contrary to the intentions of
Government, that reports and returns should be ordered
by the Council from the local administrations, that
long debates should be held on questions of public
interest, and that measures should be introduced
independently of the Executive Government.

Lord Canning also expressed his opinion with
reference to the constitution of the Council that al-
though a refurn to the system which existed before 1853
was imposaible, it well deserved consideration whether a
partial return to the still earlier system which prevailed
before 1834 was not advisable, * There is no doubt ”,
he says, *‘that the introduction of a single member
ffom each local Government has been a great advan-
tage. But although an improvement has been
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thus made in the system antecedent to 1853, 1 do not
think it has been carried far enough. I do not think
that the principle of representing the Local Governments
having been once admitted, the Governments of
Madras and Bombay can be reasonably expected to by
satisfied with the share which they at present have in
any legislation directly concerning their own Presiden-
cies, and I believe that by giving them a much larger
share in it, careful local measures may be facilitated
and expedited, without leading to any interference with
measurcs of a general characler, or with the authority
and responsibilities of the Governor-General in Council ”,

The Governor-General, after discussing and
condemning an alternative suggesfion to increase in
the existing Council the nufber of members drawn
from the two subordinate Presidencies, proposed that
the Council should be broken up into three distinct
‘Councils at Calcutta, Madras, and Bombay.

He proposed not merely that the Governors of
Madras and Bombay should each have a Legislative
Council, but that Bengal and the North-West Provinces
and the Punja.b. should each have its separate Legis-
lature. He also said that two things were essential
in forming a bLody of advisers to the Governor-General
in legislative matters. One that it should be capable
-of being assembled for business in other places than
‘Calcutta ; and the other that it should so econduct
its business as that the opinions and votes of Natives
not skilled in the English language could be taken.
He proposed that all measures of local adrhinistration
not affecting the revenue should fall within the compe-
tency of the local Councils; but that if the matter
affected the revenue, the sanction of the Governor-
General in Council should be first obtained to ths
introduction of & bill upon the subject, The mdking

1834—14b2.
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of laws for those provinces which have no Legislative
Councils, that is for, non-regulation Provinces, should
be vested in the Legislative Council of the Governor-
General.

The events which immediately led to the passing
of the Indian Councils Act, 1861, were the differences
which arose between the Supreme Government and the
Government of Madras on the Income Tax Bill; the
doubts which had been raised as to the validily of laws
introduced into non-regulation Provinces without
enactment by the Legislative Council ; and the address
of the Legislative Council for the communication to it
of certain correspondence betwecn the Secretary ol
Btate and the Supreme Government of India.

Sir Charles Woad, in introducing the Bill into the
House of Commons, recapitulated® the objections to
the existing institution, which appeared to be quite as.
strongly felt by the Home authorities as by the Govern-
ment in India. He complained that, quite contrary
to what was intended, the Council had become a sort
of debating society or petty parliament. He quoted
Bir Lawrence Peel’s criticism upon its proceedings,
that it ““ has no jurisdiction in the nature of that of a
grand inquest of the nation. Its functions are purely
legislative, and are limited even in that respect. It is
not an Anglo-Indian House of Commons for the redress
of grievances, to refuse supplies, and so forth ”.

The view which was taken by the English Govern-
ment of the changes which had become necessary was
thus explained : “I propose ™, said the Secretary of
State, *“ that when the Council meets for the purpose
of making laws, the Governor-General should summon.

* Soe Hansard’s * Parliamentary Debates *, vol. clxiii, p. 636



VIEW OF THE ENGLISH GOVERNMENT, 87
in addition to the* ordinary members of the Council, 1834- 1892,
not less than six nor more than twelve additional
members, of whom one-half at least shall not hold
office under the Government. These addilional
members may be either Europeans, persons of Buropean
extraction, or Natives. Lord Cauning strongly
recommends that the Council should hold its meetings
in different parts of India for the purpose of obfaining
al, times the assistance of those Native chicfs and
nobles whose attendance at Culeutta would bhe
impossible, or irksome to themselves. I donot propose
that the Judges ex officio shall have scats in the Legis-
lature ; but I do not preclude the Governor-General
from summoning one of their number if he chooses.,
The Council of the Goverger-Geheral, with these
additional members, will have power to pass laws and
regulations affecting the whole of India, and will have
a supreme and concurrent power with the minor
legislative bodies which I propose to establish inthe
Presidencies and other parts of India ™.

And with respect to giving the power of making
laws to the Governors and Councils of other Presidencies
he says, “ Lord Canning strongly feels that although
great benefits have resulted from the introduection of
members into his Council who possess a knowledge of
localities, the intorest of which differs widely in different
parts of the country; yet the change has not heen
sufficient in the first place to overcome the feeling
which the other Presidencies entertain against being
overridden, as they call it, by the Bengal Council ; or,
on the ather hand, to overcome the disadyvantages of
having a body legislating for these Presidencies without

* These were incrossed to five and afterwirds to six. See 2%
& 24 Vict., . 087, 5. 3 ; 82 & 88 Vict.. c. 97, 5.8, 37 & 38 Vict.. & 01.
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acquaintance with local wants and necessities. This
must obviously be possessed to a much greater extent
by those residing on the spot. And, therefore, I
propose to restore, I may say fo the Presidencies of
Madras and Bombay, the power of passing laws and
enactments on local subjects within their own
territories ; and that the Governor of the Presidency,
in the same manner as the Governor-General, when
his Council meets to make laws, shall summon a certain
number of additional members, to be as before, either
Ruropean or Native, and one-hall of whom at least
shall not be office-holders *.

Thus the “Indian Councils Act, 1861,”* was
passed in order to gonsolidate and amend former Acts
of Parliament respecting che constilution and functions
of the Council of the Governor-General, and to give
power to the Governors in Council in Madras and
Bombay to make laws for the government of those
Presidencies, and to enable the like legislative authority
to be constituted in other parts of Her Majesty’s Indian
dominions.

The Governor-General in Council was authorized
to appoint the times and places of meetingt of his
Legislative Council, and under certain restrictions to
make rules for the conduct of its business. The
Legislative Council had no power to transact any
business other than the consideration and enactment
of measures introduced into the Council for the purpose
of such enactment. The . previous sanction of the
(overnor-General was necessary before any measure
could be introduced into Council aftecting (1) the public
debt or public revenue of India, or by which any charge
could be imposed on such revenue; (2) the religion or

* 24 & 23 Viet. o. 67.
1 See also 33 Viet, © 3, 8, 8.
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religious rites and usages of any class of Her Majesty s
subjects in India; (3) the discipljne or maintenance
of any part of Her Majesty's military or naval forves:
(4) the relation of the Government with foreign princes
or states,

The asseut of the Governor-General to any law
was necessary to its validity, whether or not he had
been present in Couneil at the making thereof. The
Governor-General could withhold his assent absolutely,
or might reserve the same for the pleasure of Her
Mnjesty thereon; whose ussent in that case was
necessary, and would be signified through the Secretary
of Btate for India in Council. The Crown also had

power to disallow any law which hagd heen assented tv-

by the Governor-General. IX that case the law so
disallowed would be made void and snnulled from the
date on which the Governor-General should proclaim
or signify to his Council that it had been disallowed.

The legislative powers of the Council extended (1)
to repealing, amending or altering any laws or regula-
tions in force in the British territories in India; (2)
to making laws for all persons, whether British or
Native, foreigners or others, and for all Courts of
Justice, and for all places and things within those
territories ; (3) for all British subjects. whether or
not in the service of the Government of India, within
the dominions of princes and states in alliance with
Her Majesty ;* (4) for all Native Indian subjects
beyond the Indian territories.t But it wag expressly
declared that that legislative authority should not
extend to repeal or in any way affect any provisions
of the Government of India Act of 1858 and of any

* See 28 & 20 Vict, o. 17.
f See 32 & 33 Viet,, c. 98,

1834-—1892,
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Act of Parliament passed at any time after the year
1860 or which in anywise should affect Her Majesty’s
Indian territories or the inhabitants thereof. Nor did
it extend to passing any law which might affect the
authority of Parliament, or any part of the unwritten
laws or constitution of the United Kingdom of Great
Britain and Ireland whereon might depend in any
degree the allogiance of any person to the Crown of the
United Kingdom*, or the sovereignty or dominion of
the Crown over any part of the said territories.

And in particular the Council had no authority to
repeal or affeot by their legislation any of the provisions,
which at the time of the passing of the Indian Councils
Act remained in force, _o1f the Actst noted below.

* The conflicting interpretations placed upon this clause (see
In the mntter of Ameer Khan, 6 Beng. Law Rep. 302, Bugya v.
Bmperor, L. R. 47, 1. A. 128, and Ghose’s Tagore Law Lectures.
on Compaintive Administrative Law, pp. 570-571) have ceased
to possess practical interest in view of the lnnguage of the amended
section in the Government of India Act of 1985, 28 Geo. V, ¢, 2.
which is as follows :

* Seo. 110. WNothing in this Act shall be taken (a) to affect the
power of Parliament to legislate for British India, or any part
thereof ; or (b) to empower the Federal Legislature, or any Provin-
eial Legislature (i) to make any law affecting the Sovereign or the
Royal Family, or Succession to the Crown or the sovereignty,
dominion or suzerainty of the Crown in any part of Indis, or the
luw of British nationality, or the Army Act, the Air Foree Act, or
the Naveal Discipline Act, or the Luw of Prize or Prize Courts; or
(44) except in so far ns is expressly permitted by this Aot, fo make
any law amending any provision of this Adt, or any Order in Couneil
made thereunder or any rules made under this Act by the Secretary
of State, or by the Governor-General or a Governor in his discretion,
or in the exéreise of his individual judgment; or (iif) except in
so far as is expressly permitted by eny aubsequent provisions of
this Act, to make any law derogating from any right of His Majesty
to grant special leave to appeal from any Court.

+ 3 & 4 Will, IV, c. 85 (but ses 32 & 33 Vict,, o. 98, 8, 3); 18 & 17
Viet.,, . 95, 17 & 18 Viat,, c. 77, 21 & 22 Viot., c. 108, entitled *“ an
Act for the better government of India ”, and 22 & 23 Viet., c. 41,
passed to amend the same.
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Nor was it to affect any Act enabling the Secretary
of State in Council to raise mongy in the United
Kingdom for the Government of India, nor any Act for
punishing mutiny and desertion in Her Majesty’s
" Army or in Iler Majesty’s Indian forces respectively.*

It was provided that no law made by the Governor-
Gteneral in Council should be deemed invalid by reason
only that it affectod the prerogative of the (rown.
And it way [urther enacted that the luws and regulations,
which had been previously made in respect of any
non-regulation province should not be deemed invalid,
notwithstanding any doubts which might be entertainéd
whother they had been made in due conformity with or
in pursuance of any valid legislativg authority.

In case of emecrgency th® Governor-General was
vested with the authority of his Legislative Council to
make and promulgate from time to time ordinances
for the peace and good government of the British
territories in India or any part thereof. An ordinance,
however, so made would only have validity for the
space of six months from its promulgation, and might
be earlier disallowed by Her Majesty, or controlled or
superseded by a law passed by the Legislative Council.

The same Aet vested in the Governors of Aladras
and Bombay power to nominate, in addition to the
ordinary members of their Councils, certain persons
who should be ontitled to sit and voie at meelings
thereof held for the purpose of making laws. The
power to legislate was vested in the Governor in Council
who was authorized to appoint times and places for its

meeting, and to make rules for the conduct of its husiness

which, with his assent, might be subsequently amenderl

* This is subject to the provisions contained in 3 & 4 Will, IV
¢. 85, 8, 713, respecting the Tndian Articles of Wnr

183 1— 1ah2,
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at meetings of the Council. The assent of the Governor
was necessary to the validity of a law, whether or not
he was present at the meeting at which it was made.
The further assent of the Governor-General was
Jecessary to the validity of such law; in case of such
assent being withheld, the Governor-General had to
signily to the Governor in writing his reason for with-
holding it. His assent gave validiby to the law, subject
nevertheless to its disallowance by Her Majesty through
the Secretary of State for India in Council.

The legislative authori%y, 50 created in each of the
two subordinate Presidencies, extended to repealing
and amending any laws made prior to the coming into

" operation of the Indian Councils Act by any authority
in India, so far as they affected such Presidency, but
did not extend to legislate, so as in any way to affect
the provisions of any Act of Parliament then or there-
after to be enforced in such Presidency.*

The previous sanction of the Governor-General
was necessary before either of such Councils can take
into consideration any law for any of these purposes:
(1) affecting the public debt of India, or the custom
duties, or any other tax or duty then in force, and
imposed by the authority or the Gtovernment of India
for the general purposes of such government; (2)
regulating any of the current coin or the issue of any
bills, notes, or other paper currency; (3) regulating
the conveyance by the Post Office, or messages by the
Electric Telegraph within the Presidency ; (4) altering
in any way the Penal Code of India as established by
Act XLV of 1860 ; (B) affecting the religion or religious
rites and usages of any class of Her Majesty’s subjects

* For an extengion of the power of locul Legislatures as regards
European British subjects, sce 3¢ & 35 Vict., o. 34,
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in India; (6) affecting the discipline or maintenance of 1834—1%92.
any part of her Majesty’s Military or Naval Forces ; (7)

regulaling pulents or copyright ; (8) affecting the relas

tions of the Government with foreign princes or states.

It was furlher provided thal no law made by any
such Governor in Council, and sssented to hy the
(overnor-General, was to be deemed invalid only by

reason of its relating to any of the purposes comprised
in the above list.

No loeal Legislatures were established in India’ by :;3_.““1‘ to

the Act, except those at Madras and Bombay. Bul Governur-
the Governor-General in Council was empowered to ‘('Sf::,f’ﬂ o
extend by proclamation such provisi.ons of the Act a8 :%l‘:l’_hﬂi A
related to the legislative autherity in those two Presi- Iegisla-
denches, 1o ‘Tne Dengs Divimon of Toe Presidency ot e
Fort William ; and at his discretion to extend those
provigions to the North-West Provinees and the Punjab-
He was further empowered by proclamation to constitute
from time to time new Provinces for the purpose$
of the Act to which the like provisions should be appli-
cable, and to fix er alter the limits of any Presidency of
Province for the purposes of the Act.

BEvery Lieutenant-Governor in Council thus vonsti- }‘:0“0;'" of

tuted was empowered to make laws for the peace tnses w0

. . . established.

and good government of his provinece or territory:

All the provisions contained in the Act which limitecd

the legislative power of the Governors in Council of the

two subordinate Presidencies, and which reluted to the
(tovernor-General’s power to declare or wifhhold his

assent to laws made in pursnance of such authority,

and which related to the power of Her Majesty tO
disallow the same, were declared to apply to any laws

or regulations which might be made by o Lieutenant=
Governor in Council. )
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The previous asgent of the Crown was rendered
necessary to give validity to any of the foregoing pro-
clamations which the Governor-General was authorized
to male.

The local Legislatures had no power to control or
affect by their acts the jurisdiction or procedure of the
High Courts, The power of doing so rested with
Parlinment and the Legislative Council of the Governor-
General. *

" The despatch of Sir €. Wood, which accompanied
the Act, directed the Governor-General at once to
extend the necessary provisions of the Act to the
Bengal Division of the Presidency of Fort William.
JAccordingly, & proclamation was issued constituting
the Bengal Legislative Council on the 17th January,
1862. On the 26th November, 1886, another procla-
mation was issued constituting a legislative council
for the North-West Provinces and Oudh. And on
the 9th April, 1897, a third proclamation was issued
constiltuting a legislative council for the territories
known as the Punjab. In 1898, e similar council
was established for Burma,

The local Legislabures thus established differed
from those which existed before the Act of William the
F¥owth in this important respect, that in former times
the regulations of the local Legislatures were complete,
andd came into operation without referenece to the
GGovernor-General ; while under the Indian Councils
Aetd thd loeal Governor would be bound to transmit

* See the Indian High Courts Act, 21 & 23 Viet., c. 104, 5. 9, and
the 37th Section of the Bengal Charter and correspondmyg sections in
the ather Charters.

.1 Dospatoh dgted dth August, 1361,

4 See Section 40,
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an authenticated copy of any law to which he had
assented to the Governor-Generak No local law had
any validity till the Governor-General had assented
thereto, and such assent should have been signified
by him to, and published by, the Governor. [f thé
agsent was wilhheld, the QGovernor-(leneral was to
signify his reason in writing for so doing,.

The Governor-General, therefore, was at the head
of all the legislative authority exercised in British
India. Besides the legislative authority created, by
the Indian Councils Aect, 1861, the Governor-(1eneral
in Council was specially empowered by a later Ach
to pass certain local laws otherwise than at a meeting
of his Legislative Council.*..This' power has been
frequently used and many Regulations so mace are
in force in Upper Burma (originally King Thebaw’s
dominions), Ajmere, Coorg, Assam and other places.

The character of these Legislative Councils was
simply this, that they were committees for the purpose
of making laws, committees by means of which the
Executive Govemument obtained advice aml assistance
in their legislation, and the public derived the advantage
of full publicity being cnsured at cvery stage of
the law-making process. Althongh the Government
enacted the laws through its Council, private legislation
being unknown, yet the public hal a right to make
itsolf heard and the Execntive was bound to defend its
legislation. And when the laws were once made the
Executive was as much bound by them as the publie,
and the duty of enforeing them belonged to the Courts
of Justice. Such laws were in reality the orders of
(tovernment, but they were made in a manner which
ensured publieity and discussion, were enforced by the

* Heo 33 Viet., €. S

1831 —18yz2,
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Courts and not by the Executive, could not be changed
but by the same deliberate and public process as that
by which they were made, and could be enforced
againgt the Ixecutive or in favour of individuals
wherever occasion required.

The Councils were not deliberative bodies with
respeet to any subject bul that of the immediate
logislation,  They could not inquire into gricvances,
eafl for information, or examine the conduct of the
ixeeutive. The acts of administration could not be
impugned, nor could they be properly defended in such
assemnblies, except with reference to the particular
measure under discussion.

*An Act pobsed .n 1892 amended the Indian
(louncils Act of 1861. Its chief object was to increase
the number of councillors and to authorize discussion
of the financial statement of the Government and the
asking of questions. The powers of the Provincial
Legislatures were extended, with the previous sapetion
of the Governor-General, to repealing and amending
laws made by any authority in India other than the
local Legislature coneerned, either before or after the
passing of the new Act.

o

*53 & 96 Viet., o 92,
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VEIISTORY OF THE REFORMS OF 1909, 191
AND 1930,

Indireet introduction of the elective principle under the Act of 1842
—Additional Members® rdle— Anteccdent spreatll of the Indian
Netional Movement and experimentations in Tocal Nelf-
CGovernment—Origin of the Morley-Minto Reforms of 1900
—Eleeted non-officials in, and reeonstituted peisonnel of the
Central and Provincial Legnsiatures—Powers of eriticiam of
the new ILegislatures with no controlling anthonty over
an jrremoveshle Executive—Report of %the Decentrahsation
Comuaittee of 1009 and its offects in liberalising Loral Relf-
(fovernment—{'ontinued oritical attitude of the Publie—
Failute of the Governmeni of India Bill of :916—Appointment
of the Public Service Commission of 1912 and its Report in
favour of inereased Indisnisation of the Superinr Servires—
Recommendations in that behalf ot the Monlagu-Chelmstoid
Report of 1918—Origin of the Montagu-Chelmsford Reform
Aect of 1919, Preamble of the Act—Nuture of the Responsible
tovernment offered by the Montagu-Chelmsford Report—-ity
reactions upon Yndien Political Opinion and the European
Rervices—Tnseentity of official tenure in law befure 1910—
The Pepartmental Service Rules made Statutory Rules by the
Act of 1910—Natme of the = devolution ” of authority in the
Provinees under the Aok of 1910:  ‘“‘Iransferied ™  and
* Reserved ” Subjeots - The Central Goverpment under the
Act—-Change in budgetary procolwe—~Pouwer of the Fxer utive
to restore 1efused grants  Powers of the Executive in matters
of Legislntion—~The (onstitution of 1010 still wwtary, not
federal-—The Reconstituted Legislutuies with Elected Majorities
—Events leading to the \ppointment of the Sinwn Commissjon
und to the enavtment of the Act of 1935 —Rise of Rectional
Pohitical Consviousness sinee the Opening of the Century—
The claims of the Indian Ntates and growth of opinion in favonr
of a Federation of Provinces and States in relation thereto—
The Terderal Court— Diurchy in the Centre—~-Heavy personal
responsibility of the Governor-Generszl and (Guvernors under
the Act—Constitutional DImportance of the Ilnstrumenty of
Inetruction—Conditions for the establichmert of the Federa-
tion in the Centre —States® Tustruments of Accession—

C, HC ( 97 ) K
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Damediate exocution of the rest of the Act—-Constilution of
the Upper Federal Chamber—Constitution of the Ioawer
Federal Chumber —Duration of the Chambers—Functions of
the Chembers and the Governor-General's Powers in relation
thereto—"The * Reserved ™ Functions of the (lovernor-Genaral,
His *Counsellors , the Advoeate-General and TFinancial *
Adviner—The (overnor-Genernl's Specul Tesponsibilities in
the  *non-resorved ™ sphere—Conneil  of  Ministers—The
Setretary of State for Indin aml his * Acvisers ¥—DProvincinl
Tegislatures and their Constitution— Special Responsibilities
of the Governors--Ministers in the Provinees and Advocate-
(tenerple—Governor's Powers in relation to  Legislation—
[1ovision in ease of Failnre of tho Constlitutional Machinery in
the (‘entre and in the Provinces—Divisions of Bubjects for
Purpuses of Legislation hetween the (‘eutral and the Provinsial
Governmenis—** Excluded ” and ** Partially Exclurled ™ areas
— Chief Commissionerships—Apportionment of Revenues and
Reverme-Resources and the suability of the TFederation and
the Provinees im, thelr own names—The ¥ederal Court—The
High Courts—The Hel.ices—Public Sorvice Commissions —
Sectinnal claims to shares in appointmenis—Charter of Rights
of Emplogees under the Government—The Reserve Bank
and the Federal Ruilway Authority—Immunity from Actions
and Pueccedings of the Governor-General and {iovernors—
* Subjects’ rights» and safeguards against ¢ discriminations
—No0 constitient  powers given to Indiun Legislabures—
Molde of amendment of certain parts of the Act.

It hax been sven that one of the objects of the Govern-
ment of India Act of 1892* was to increase the number
of members of the Legislative Councils, and in particular
of the non-official members thereof. This object was
seeired by the Government of India ohtaining power,
with the sanction of the Secretary of State, to make
regulations as to the conditions for the nomination of
acditionul members to the Central as well as to the
Provincial Legislatures. The regulations actuslly
fratned, in terms, authorised the Government to accept
recommendations in that behalf made by certain
recognised corporate bodies or associations representing
particular interests. These bodies and _sssociations

%55 & 36 Viet,, ¢ 92,
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were enabled under cover of these regulations virtually
to elect their own representatives 4o the Councils, but
so that the official members should always be in a
fnajority. In ecffect, therefore, the Legislutures
retained, as they were intended to do, their originak
character of advisory councils to the Executive (Jovern-
ment in matters of legislation mainly, the Executive
Government remaining as before the sole controlling
authority in legislation as in every other field of
governmental activity. The Government continued to
possess the character of the * Monarch in Durbat ”,
willing to lend attention to the views and opiniohs
expressed by representative members of the ouiside

1802— 1980,

public, in so far as they found exppession (1) in the -

debates and divisions ovep® legislative proposals,
(2) at the general discussion which was allowed upon
the presentation of the financial statement (at which
no votes were taken), and (3) through interpellations,
permitted for the first time also by this Act, though
within narrowly restricted bounds.

The field of, self-government, however, was not
left altogether unexplored, for Government had already
started experimenting, with the object of fostering what
were expected to be real self-governing umits, in the
municipalities and local boards created by Indian
legislation. These, it was hoped, would provide
training grounds for the development of a sense of
civie responsibility amongst the people of the country,
at the same ilime that they would affordl relief to
government officials from the burden of (etailed
supervision over the working of the local suthorities.
It appears however from the Repurt of the Decentra-
lisation Comnittee published in 1909 that neither
cxpectation was substantially fulfilled; in the rural’
boards, because of failure to develop the principle of
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Nationnl

Moy ement
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election and the appointment of official presidents.
voupled with inadequacy of financial resources: and
(except 1 the Presidency cities) in the municipalities,
whowe financial resources were somewhat amnpler,
owing to excessive financial control joined to the other
andes mentioned, which affected them in about the
st teastre as they affected the rural boards. These
vyperiments, it shonld be mentioned, synehronised with
the growth and spread of the Indian National Movement
which had been demanding on behalf of the Indian
people  wider measures of self-government, in all
branches of the administration. The Reform Act of
1832 was in part at least the (fovernment's respunse
to these demunds

.

b

The spesches of non-official members of the
Logislative Couneils made from towards the end of the
last century. writings in  Indian newspapers, and
specches and resolutions at meetings of the Indian
Nutional Congress gave unequivocal cxpressions to the
yrowing dissatisfaction of educated Indians at the
inndequacy of these reforms.  These feelings rose almost
to fever pitch upon the termination of the Russo-
Japanese War of 1904-1905 in victory for the Asiatic
power. Lord Minto, then at the head of the GGovern-
ment of India as Governor-General and Viceroy, was
vonvinem] that a substantial move towards increasing
the popular element in the administration was necessary
to mest the situation, and the Liberal Minisiry in power,
in which Lord Morley held office as Secretary of
Mtate for Indin, aygreeing with him, proposed and earrier
through Parlinment the Government of Tndia Act of
1019, known uy the Morley-Minto Act.*

* 9 Edw. VII, e 4.
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"The Act of 1909 gave direct approval to the
principle of clection for the returm of representatives
to the Councils froin recognised corporate holies,
associations, classes and interests, but except in the

180214005,

Elerted non-
officials in,
ane reconsti-

cases of the newly created landholders’, Mohammeduns®™ tited prrsoa-

and (in the Punjab) Sikhs’ constituencies, the method of
election remained indircct as formerly. The Moham-
medan and Sikh constituencies which gol the right
of sending members by direct clection are the earliest
inglances of what since has attained prommeme in
Indian pO].ltlc% under the desunnat.lon of °“ communal
electorates ”. ,-The Government, relying upon the
official majority whick it retained in the Central

wel of the
( sntend and

I'rovincinl
Loegisliatines.

Legislature and the latter’s powes of concurrent

legislation in Provincial mattels which was continued
in the new \et, decided to face the risk of abandoning
the official majority in the Provincial Councils, the
Bengal Government even agreeing to accept an elected
majority in its Council. The power of nominating
some members, as well from non-officials as from
officials, was retained. In the net result, there was a
substantial incredse in the number of members in all
the legislatures.

/The Act of 1909 extended the scope of interpella-
tions by allowing members to put supplementary
questions. They were given the right also of moving
resolutions and dividing thereon upon any matter of
public interest, not merely during the consideration of
the Annual Financial Statoment but at other times
as well. The resolutions, however, were to operate
only as recommendations which the Government was
free to aceept or reject. The original conception of
the Legislative Councils functioning as committees for

Powers of
oriticism of
the newlegia-
lntures, with
na controllimyg
authoritv
over an irre-
maveable
BExecutive,

purposes of legislation only, thus stopd abandoned,”

and they assumed the character of “ grand inquests ”
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over the administrative acts and policies of Government
within their respective spheres, the responsibilities for
these remaining, however, as hefore, in the irremoveable
executive Chiefs (the Governor-General, Governor or
other Head of Administration) and associated Executive
(ouncillors. In the sphere of legislation, the official
majority, the power of concurrent legislation of the
Central Legislature, and the vetoes upon legislation
resting with the (Governors and the Governor-General
left the situation practically where it was before the
Act. The power of criticism given to the non-official
members, which was exercised with admirable restraint
in the opening years of the new legislative bodies,
tended on the other hand to be increasingly embittered
and irresponsible with the passing of years. Such
criticisin, sanctioned as it was by law, scarcely accorded
with the Glovernment's pusition of the * Monarch ir
Durhur 7, which still held in theory.

To the Government as well as to the public in
general, the disadvantages of an excessive centralisa-
tion of the entire administration had been brought
vlearly home by the findings of the Decentralisation
(‘ommittee which were published in 1909. It had
recommended relaxation, in several directions, of the
eonteol exercised by the Covernment of India over the
Provineisl Governments. In the sphere of Local
Nelf-Government, its findings and recommendations led
to the promulgation by the Government of India of two
resolut ions, one in 1915, and a later in 1918, admitting
the necessity of a substantial inerease in the elective
olement amongst members of the municipalities and
the rural bodies, which, it was announced, should be
left free to impose taxes up to the maximum limit
fixed by law, be given a free hand in the preparation of
bulgets, and, except in specified instances, have full
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control over their employees. The municipalities were,
as a rule, to have non-officiul chainmnen. The
resolutions specially stressed the expediency of setting
up village punchayets, charged with the duties of
atlending to village sanitation and village educations
and vested also with jurisdiction to try petty civil and
criminal disputes of local origin. The policy of the
resolutions met with warm approval in the Montagu-
Chelmsford Report of 191K, which on its part expressed
itself in favour of the rural boards also having non-
official and preferably elected chairmen. Legislation
has since been undertaken in the Provinces to give
effoct to this policy.*

Notwithstanding a marked assuagement in ils
tone and temper which was observed at the ounthreak
of the Great War in 1914, Indian opinion concerning
Government and its measures continued to be keenly
and adversely critical between 1909 and the date of the
Montagu-Chelnsford Reform proposals which culmi-
nated in the passing of the Government of India Act
of 1919. In 191§, when the war was still in progress,
a proposal in Parliament to amend what the Government
of India had been advised was a technical defect in
the Parliamentary constitution of British Tndia roused
equal opposition from Indians and the Ruropean
mercantile interests in India and Burma. The
Legislatures in India had heen acoustomed sinee 1861
to enacting laws taking away in special cases or classes
of cases the right of action which the Governmeut of
India Act of 1858 had made available to aggrieved
individuals against the Government of India, represented
since that Act by the Sccretary of SBtate in Council, to

* For o. more detailed summary, see Ghose, Tagore Law Lectures
(1918) on Comparative Administrative Law, pp. 538-54t.
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the same vxtent as such action was formerly adinissible
against the Bast India Company. On the ground that
in the Indin Councils Act of 1861 Parliament had
expressly withheld power from the Indian Legislatures
in ruy manner to affect the provisions of the Govern-
ment of Indin Act of 1858, the Privy Counecil in 1912
had ddeelared against the validigy of all such laws®,
The proposal which aimed at neutralising this decision
wis widely eriticised as w retrograde measure culculated
to deprive individual subjects of valuable property
right~ at the option of Government, the passing of any
law in the Legislaturvs of the Government of India
resting. as it dirl, entirely in the uncontrolled will of the
Guvernment. The Joint Select (‘ommittee of Parlia-
ment to which it wasreferred having reported adversely,
the proposal was dropped.t

The practical monopoly hitherto reserved for the
Turopean subjects of the Crown in the higher appoint-
ments under the Government of India, through the
combinedt operation of the provisions of the Indian

Civil Services Act, 1861.F and the methods which, since
T

* Nee Secretary of Stale . Momend, L. R. 40, T. A, 48,

+ Some amendments proposed at the samo lime, later embodied
in Nee St oof the Act of 10190 (9 & 10 (Geo. V. c. 101), were passed
{ride 6 & T Geo. V, e, 37). Meanwhile, in 1915, the several Parlin.
mentary statutes hearing on the constitntion of India had been
constludated into one Aet, 5 & 6 Geo. V, e, 81, astep w hich materially
facihitated the consideration of the whole ground covered by the
prece-mend leglations of varlier dos s for the purposes of the Reforms
of 1814 and 1935, The new Government of Tndin Act (20 Geo. ¥,
(. 2 prrmiita the Dederation of Frudia when established and the
Prosimial Ginerniuents tn sue or be sued in their own names m
bke caves as the Neeretary ot State in Council might have sued or
been «ued previnusly, but subject to any provisions which may he
made by the Art of a Federal or & Provineisl Leaislature (See. 176).
But sach Aets will now hase to be passed by o majority of votes in
the representative assemblies created by the Act hoth at the Centre
anl in the Provinece.

§ 2 anid 83 Viet,, e 34,
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the passing of this Act, had come to be adopted for
recruitment to these posts, had lopg formerd a subjec
of keen Indian criticism. Posts in the Indian ('ivil
Bervice were required by this Act to be filled by means
of a competitive examination to be held in Eneland
under rules framed by the Secretary of State in Couneil,
and cerlain specified appointiments and wll like appoint-
ments to be created in future (practically all the
“key " posts under the Civil Government) were
recerved by it to be held by members of that Service
only. Barring a small nuniber of these appointmeénts
later thrown open to Tndians not belonging to the
Service, the situation had undergone no change when,
in 1912, Government decided to have the whole position
affecting the Imperial as well as the other services
under the Civil Government examined hy a Royal
(‘ommission.

The Commission was directed, amongst other
matters, to review and report on the limitations which
still existed in the employment of non-Europeans and
the working of the existing division of the services
into “ Imperial and Provineial ”. The Commission’s
report proceeded on the assumption that British
responsibility for India required a preponderating
proportion of British officers in the * security services »,
subject to which they recommended that some services
should be entirely recruited in India and that the
Indian element in the others should he largely increased.

The Imperial services, it may be observed. consisted
at that date of (1) the Indian Civil Servide, (2) the
Police, (3) the TForest Service, (4) the Nerviee of
Engineers, () the (Civil) Medical Service, (8) the
Education Service, {7) the Agricultural Service, and
(8) the Veterinary Service. The most impdriant offices
and practically all offices of responsil;ility in all the

18021035,
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depariments of the Civil Government fell within these
categories and all those appointments were made by
the Neceretary of State in lingland under rules framed
hy him in Council. In pursuance of the recommenda~
tions of the Commission (which with modifications
were approved in the Montagu-Chelmsiord Report)
recruitment by the Seeretary of State to the Buildings
and Rowls Brunch of the Engineering Service, to the
Edueational, Agricultural and Veterinary Services
eoaced from 1924.  Meanwhile, in 1918, the Montagu-
(‘beimsforil Report had conte to the conclusion that the
oniy practical method of obtaining the proposed
inerease in the Indian element in these services was to
fix a percentage of those appointments, recruitment
to which should be ni&le in India. This, and the
removal from the regulations of * the few remaining
distinctions that were based on race ” recommended
in the Report, constituted the first serious proposal
anthoritatively put forward to give approximate
practical effect to the provision of Sec. 87 of 3 & 4
William [V, c. 85, that birth, descent, colour, or religion
was to be no disqualification for holding office in the
service of the Glovernment of India. This provision
has ever sinee kept its place in the successive Parlia-
mentary constitutions of India, being now a part of
subseetion (1) ot Nec. 298 of the Act of 1935.% The
language of the provision, it appears from other provi-
sinrey of the new Act, has been understood as not
excluding discrimination in  fevour of members of
particular communities, and cluims by particular
comutunities fo a fair and even a preferentisl share in

certain  appointments have bheen pnt forward and
wmitted.

%20 Geo. V, c. 2.
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The stirring up of Indian political imagination,
previously alluded to, by the cvewts, amongst others,
of the Russo-Japanese War, had led to other untoward
conscquences, in the shape, namely, of eonspiracies

1892—1933.

Origin of the

Montagu-

Chelmaford

against Government and other political crimes, and Roform Act

politically-motived robberies and other offences attended
often with violence or threats thereof. On the hreaking
out in 1914 of the Great War, Government nevertheless
met with a surprising measure of friendliness and
support from the people of India in general, and the
timely assistance the Government in England ‘was
enabled to receive from Jndia then and throughout
the progress of the War in men, money and resources
appeared to the British Government,lo call for a more
generous response to the Indlan peoples’ desire for
gelf-government and home rule than had hitherto
appeared expedient. Accordingly on 20th August,
1917, was made the historic pronouncement in Parlia-
ment: of the future policy of the British Government to
grani responsible government to the Indian people by
stages. The substance of this announcement was
later embodied in the Preamble of the Reform Act
of 1919* in the following terms :—

“Whereas . . . . .. it is the declared policy of
Puarliament to provide for the increasing association
of Indians in every branch of Indian administration,
and for the gradual dovelopment of self-guverning
institutions. with & view to the progressive realisation
of responsible government in British Indin as an
integral part of the Buitish Fmpire; and whereas
progress in giving effect to this policy can only be
achieved by succesdive stages, and it is expedient that

'

*9 & 10 Geo. V, e. 101.

of 1919,
Preamble of
the Act.
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substantial steps in this direction should now be taken ;
aml whereas the time and manner of each advance
can be determined only by Parliament upon whom
tesponsibility  lies for the welfare and advancement
of the Indian peoples: and whereas the aetion of
Parhament in such matters must be guided by the co-
operation received from those on whom new opportuni-
twes of service will be conferred and by the extent to
whick it is found that confidence can be reposed in
their sense ot responsibility ; and whereay, concur-
renfly with the gradual development of self-governing
indtitutions in the Provinces of India, it is expedient
to give Lo those Provinces in Provincial matters the
slargest measure of independence of the Government
of India which is comyfatible with due discharge by
the latter of its uwn responsibilities, be it therefore
enacted. . . . . . "

To give practical effect to the promiwes of the
announcement, the Secrctary of State, Mr. Edwin
Montagu, was deputed to India to study the situation
with the Viceroy on the spot. The Joint Report signed
by him and the Viceroy, Lord Chelmsford, now known
us the Montagu-Chelmuaford Report, which was published
in 1918, laid down the lines upon which, on the whole,
the Government of Tndia Act of 1919 was shortly
afterwards framed and passed throuph Parliament.
The transfer of control over certain departments of the
Provineial Governments from the Sceretary of State to
the Provincial Legislatures acting through ministers
chosen from amongst the elected members thereof
il holding office at the pleasure of the Legislatures
offered  itwelf as the most suitable machinery for
giving to the Indian people the first substantial
ineasure of responsible government promised in the
announcement.
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The scheme of reforms as ontlined in the Report,
aud later embodied in the Act.of 1919,% appeared
from the very first to have fallen short of the expecta-
tions which the announcement in Parliawment had
raised in [ndia. The members of the Xuropean services,
on the other hand, werc alaimed at the prospects
which the announcement held out of their being
called npon to serve under masters who themsclves
would be liable to be swayed by the uncertaintios of
mujority opinion in the Councils. This opinion, it way
feared, might even as a Tule prove hostile tv "the
European personnel in the services. They accordingly
made representations to the authorities for security of
tenure, pay and pension, and protgetion from unfair
treatment in matters of transfdr and reduction. Also,
in view of the recommendations of the Public Services
Commission favouring a substuntial increase of the
Indian element in the Imperial services, which they
submitted would proportionately reduce their expecta-
tions of promotlion to the highest appointments, they
claimed that option should be allowed to them to
retire, if so advied, upon proportionate pension, and
compensations.

To appreciate the attitude taken up by the
services, it 18 necessary to bear in mind that in law all
servants under the Crown hold office at its pleasure,
and a Uovernment servant has no remedy in law
against wrongful dismissal or reduction or against any
forin of unjust treatmuent whatever by his employer.
No suit lies agninst the employer, when the employer
is the Government, for azrears of pay earned or even
pension which has fallen due. Statute 3 & ¢ William
IV, ¢. 85, appears to have made these rules of commmon

.

<

0 & 10 Gen. V, 0. 101,
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law applicable to persons holding public appointments
under the last Indin Company, and the same condi-
tions continued to govern official relationship in India
after the assumption of Government by the Crown.®

It iy true, there were departinental rules which
were habitually observed and which in fact and practice
asaured to Government servants of all ranks in India
security of tenure and privileges and prospects which
not only left no grounds for complaint but actually
made service under Governnent eminently attractive
in contrast with service under other employers. But
exceptional cases would occur and when such cases
rame up before Courts of law, the rules were treated as
being no better “han domestic regulations with no
obligatory force in law.t

Representations made by the European services
to the Viceroy and Mr. Montagu resulted in these
departmental rules being converted by Sec. 96 B of
the Government of India Act of 1919} into statutory
ones. This and other provisions made by the Section
created a guasi-legal tenure of office for all holders of
appointnents under the Civil Government of India.
In particular, s without prejudice to rights of redress
given by the rules, persons appointed hy the Secretary
of Srate in Council who might consider themselves
wronged by an order of an official superior in a
Governor's province were given a statutory right,
upon foilure to obtain redress by representntion made
to such official superior, to complain direct to the

* See (fhose, Tagore Law Lectures (1018) on Comparative
Adnunisteative Loaw, pp. £89-451, 4514537, 165-4686,

+ Shendon v, Smith (1807) A, C. 220 ;. Rum Dus Hawra v. Seerelmry
af Seate, 18 C. W, N, 106 : Uhose, Tagore Law Lectures (1018) on
Comparative Administeative Law, pp. 437-438.

19 & 10 Geo. V', c. 101
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(tovernor who was laid by the Scelion under a statu- 1892—1035.
tory obligation to examine the complaint and take such
action thereon as might appear to him just and
oquitable. Persons appointed by the Secrotary of
State in Council before the commencement of the Act
obtained the statutory assurance thabt they would
retain all their existing and aceruing rights (meaning
expectations) or shall receive such compensations for
the loss of any of them as the Secretary of State in
Council might consider just and equitable. A Commis-
sion (the Lee Commission) Was subsequently appoihted
to advise the Secretary of State on the manner in which
the Secretary of State in Council should act for imple-
menting these assurances. The Commission’s recom-+
mendations in that behalf wese substantially approved
and given effect to.

In regard to the constitution of the Government Nature of the
itself, the Joint Report fell constrained to recommend ﬁg:‘fad;‘g'
the trial of experiments in the direction of responsible uthority n-

i . the Provinees
Government in a more or less contracted field in the u;gcll;: ;he Act
first instance, and that in the Provincial administra- “Trangfer.

tions only. The Secretary of State and the Viceroy T ernd,
had been convinced ithat the existing constitution, of subjects.
which the fundamental feature was an irremoveable
executive and a body of elected represeniatives in the
Council with illimitable opportunities for crilicism and
comment but no corresponding obligation on their

part to shoulder the responsibilities of actual adminis-
tration, had been stretched and extended to the breaking

point, and the only alternative courses open to Govern-

ment Lo avoid an impasse were either to revert to the
undiluted autocracy of older days or turn the ship

of the State in the direction of responsible government
through ministers responsible to representative legis~
latures. But, apart even from these’ considerations,
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they were convineed {urther that the existing adminis-
fration was centrabsed beyond actual requirements,
40 av even to cripple and paralyse local initiative and
loeal aetion in many possible desirable directions.
Thev therefore  proposed  a  scheme which  would
simulfancously involve decentralisation of the depart-
ments to be * transferred © to the control of the
Provinvial Legislatmes, and devolution (or deconcen-
tration) of authoity in the remaining departments of
the Provincial admninistrations {ealled the © reserved ™
subjects} which would continue to be administered by
the Governors with their Executive Councillors, but
without the interference of former days by an
accountability, in- matters of detail. to the (entral
Uovernment. The  trahsferred subjects’ given over
to be controlled by the Provincial Legislatures through
 Ministers ™ vuried in detail from Province to Province
hut in general embraced such subjects as lucal self-
government, supitation, education and public woiks,
Power was reserved however in the Governors to over-
ride iheir Ministers and issue orders on their own
responsibility whenever this might be deemed advisable
arsl power even 1o adninister any or all of these subjects
in person for as long as might be found necessary.
The * reserved subjects ” were not excluded from the
eounisanee of The Legislatures, hbut their functions in
relation to them remnined as before advisory, and
the legad power to control and supervise the adminis-
tration of these subjects remuined as formerly in the
Central (Hovermment and through it in the hands of the
Heepetary of State in Council.

No part of the Central Government was made
responsible, gnd it remained as formerly in law under
the direction and control of the Secretary of State or the
Secretary of State in Council, the Central Legislature
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functioning as formerly in relation to the administration
in the centre as an advisory body only.

An important procedural change in regawl fo
budgets was introduced in both the Central and thg
Provincial Legislatures. Bxcepting items which were
declared to be non-votable, all proposals for appropria-
tion of moneys and revenues in any year were required
to be submitted io them in the form of demands for
grants to the Lower House in the Central Legislature
(which was made bi-cameral) and to the Legislative
Councils in the Provinces; and any non-votable item
was also liable to similar treatment at the option
of the Governor-General or Governor. But any grant
refused or reduced might Ye restorer wholly, as
regards central and reserved subjects, and to the extent
found necessary to carry on the administration, in
regard to transferred subjects, by the Governor-General
or Governor, who were further given power to
sanction special expenditures in emergencies, on their
own respongibility.

In matters of Legislation the existing vetoes were
retained, but in addition the Governor-General and the
CGovernors received power to require the legislatures to
refrain from counsidering or further pursuing any
meoasure before them. Power was also given to them
to ** certify ”, in respecl of any proposal for legislation
relating to a central or reserved subject thrown out hy
the Legislatures, that the same was nocessary in the
public interest, and place it on the Statute buvk on
their own responsibility.

The creation of partially responsible guvernments
in the Provinces was not intended to gonvert the
previously highly centralised Government into a
federal ome, The civision of subjects into “ central *

¢, TC . 8
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and " provincial” and the latter into * reserved
und * teansferred subjects ”” was by no means rigid for
purprses oither of administration or legislation. On
doubls avising as to whether a particular matter fell
within the one or the other authority, the decision
of the (fovernor-General or the Governor concerned,
as the case wight he, was made final. The validity
of no Act of the Centinl or a Provincial Legislature
wus open to yuestion in a Cowrt of law on the ground
of usurpation of jusisdiction belonging to one by the
uther. Though the Governors were expressly enjoined
by rule not to * certify ” a legislative proposal thrown
ont by the Legislature if it concerned & transferred
subject, once sugch proposal had been so certified
and made into a “QGovernor's Act”, its validity
ceased to be open to challenge on that ground in any
Court of law.

Besides that the Central Legislalure was, as stated,
maide bi-cameral, the composition of both the Central
and  Provincisl Legislatures underwent substantial
modifications. The elected members came to be in a
substuntizl majority in all the Provincial Legislatures
and in both Jlouses of the Central Legislature, The
method of election was made direct in every case by
vonstituencies which were delimited or determined
under Bules framed under the Aet. The communal
Sikh eml Mohammedan constituencies as also the
landholders’ constituencies remained integral parts of
the constitution under the Act of 1919. Some power
of “ nowinating* membors was retained. Indian
legislators, both elented and nominated, received
“ members’ privileges * for the first time under this
Act [Sees. ‘67 (7) and 72D (7)]. The details of the
composition of the Legislatures are no longer of any
practical or historical interest.
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As already stated, the Act of 1919 met with even
less favourable reception from thes Indian public than
the previous Act of 1909, and demands were put
forward for a drastic revision of the Act long before

1892-—1935.
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tho ten years’ trial period fixed by the Act itsclf hads of the Fimon

expired. Government’s refusal to accede immediately
to the demand led to the inauguration of the “ Nop-
co-operation ” and later of the “ Civil Disobedience
Movement ”. These movements coincided also with a
recrudescence of terroristic crimes in different parts
of the country and several outbreaks of communal
clashes between Hindus and Moslems. The Statutory
Commission promised by Sec. 844 of the Act was finally,
under special Parliamentary authorisption¥, appointed
by Royal Warrant in 1927° It consisted of seven
members of FParflament with Sir John Simon as
President (hence known as the Simon Commission).
The Commission visited different parts of India, and its
report, one of the main features of which was condem-
nation of diarchy agit had been brought into operation
in the Provinces under the provisions of the Act of 1919,
was discussed at a Round Table Conference in England
in which representative men from India, including
Mr. M. K. Gandhi, the leader of the Civil Disobedience
Movement and spokesman for the Indian National
Congress, participated. At thoe end of these discussions
the proposals of Government, as embodied in o White
Paper, were considered by a Joint Select Committee
of the two Houses of Parliament. The Government
of India Act of 19351 and the Government of Burmn
Act of 1935, first passed as o single Act, by 25 & 26

* Government of lndis Statutory Commission Act (17 & 18
Geo. V, c. 24).

t1 26 Geo. V, ¢. 2.

126 Geo. V, c 3.
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(eo. V, c. 42, but later made into two distinet self-
conlained epactments, for convenience of reference,
by the Uovernment of Indis (Reprinting) Act, 26
tieo, V, ¢ 1, are based mainly upon the recommenda-
tions of this Committee, ‘amended in details during
pragege through Parlinment.

The political history of Indie from after the
opening of the present century is specially marked by
¢ gradual spreand and progressive intensification of
political consciousness amongst classes and sections
hitherto practically politically unconscious, and the
development along with it of class and communal

. tonstiousness, At the opening of the century, the

contestants for the respopsibilities and profits of power
were the European services led by the Indian Civil
Nervice and the Indian intelligentsia, as yet unconscious
of any scrious internal differences in their political
vntlooks. Before the inauguration of the Morley-Minto
Reforms, the Mohammedans’ and the Sikhs’ and the
Landholding interest had already stood out from the
rest of the Indian community for what they regarded
as their special * minoriby > interests. The European
services theruselves, as already seen, became acutely
self-conscious of their special claims and vested and
aeeruing ioterests as goon as, in 1917, the question of
cunceding « neagure of responsible government to
Indians in the Provinces came to be mooted. In
1927, the Simon Commission found itself confronted by
elaims for special consideration by other * minority
interests, Anglo-Indians (those who were formerly
styled * Eurasians ), Native Christians, “ Tepressed
Hindus, and othet “ Backward ” classes, the European
Commercial interests, Labour and even Women. Each
and all of them came forward with special claims and
demands for safeguards. Tocal patriotism too which
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hacdl been taking on a progressively accentuated form
found expression in such partidularvistic claims as
‘“ Bihar for the Biharees ”, *“ Burma for the Burmans ”,
and demands were pubt forward and substantisted
for the constitution of a special Oriya-speaking
Province and the complete separation from Bombay
of Sind, * Minority interests” had already acquired
such sacrosanctity in the post-War Furopean outlook,
that it is not surprising that in these circumstances the
Governunient both in Epgland and in India were
repeatedly drawn into giving assurances of their resolve
to secure all * minorities ” in India in the enjoyment
and exercise of their legitimate minority rights and to
safeguard special interests from disccfminatory or penal’
treatment.

One and s most important special interest though
dimly visualised already in the Simon Report came
into prominence, and for a time even overshadowed the
others, after the publication of the Simon Report.
There was singular unanimity amongst all parties and
interests in England and Indis that there should no
longer be a diaxchy, but complete sufonomy in the
Provinces. The Simon Commission had also recom-
mended this but was equally unequivocal in its opinion
against the introduction of any element of responsibility
in the Central Legislature. But the conferment of
Provincial autonomy unaccompanied by any measure
of responsibility at the Centre appearcd later to be
fraught with possibilities of friction and even disruption.
Af the same time, no schemo of responsibility at the
Centre offcered itself unless the Indian States could be
induced to participate in it; for the Crown, it was
realised, could not transfer its responsibilities to these
States to & Legislature composed of .nembers clected
from Constituencies in British India alone. This

1892—--1933.
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meant that the responsible Government at the Centre
had to be a Federation with the British Indian Provinces.
ardl the States for units, This is the view that was put
forward in the White Paper, accepted by the Joint
Seleet Committee, and finally embodied in the Bill
which, after amendment in the Houses of Parliament,
heeame the Act of 1935.*

The Parlinment, it was further realised, had not
the same authority over the States that it had over the
British Indian Provinces. 1t followed that *“ the range
of -authority conferred upon the Federal Government
and Legislature in relation to ihe States have to be
determined by agreement with their Rulers”. The
States themselves made-it plain that they were not
prepared to transfer to the Federal Government the
same range of authority in their territories as might
be expedient or possible to confer in relation to the
Provinces. The States were thus enabled to come
forward not only as the strongest claimants for special
diseriminatory treatment, but also with a power for
individual bargaining which did not belong to any other
interest.

The proposal to establish a Federal Court which
is un integral part of the new Act followed a3 a corollary
from the proposal to establish an All-India Federation
of thiv complexion,

In determining the details of the Federal Consti-
tution, the sponsors of the new measures. it will be seen,
felt constrained, by circumstances again, to institute in
the Central Government the very diurchy which had
heen eondemned and excluded from the Provinces.

=25 & 20 Geo. V, ¢, 42, later passed as two distinet Stututes
28 (o, V, e, 2, for Tndia, and 26 Geo. V, c. 8, for Burms.
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In the result, apart from the central subjects which
have been “ reserved * and thus continue to he under
the control of the British Government and Parlinment,
the laxge discretionary powers which the old Act had
retained in the hands of the Governor-General and the
Governors for exercise in emergencies and for safe-
guarding the rights and privileges, so far, of the
Huropean members of the services had not only to be
kept intact but extended in inany other directions.
The drafting of the Instruments of Instruction which
are to guide these high officials in the exercise of these
special powers and respounsibilities have quite naturally
thus come to assume unprecedented importance in
the new constitution. A draft ofs any Instrument
of Instruction is required by ’the new Act to be laid
before Parliament and no proceeding can be taken
upon it except in pursuance of an Address presented to
His Majesty by both Houses of Parliament praying
that the Instrument may be issued, though the validity
of anything done by the Governor-General or g Governor
will not be open to question on the ground that it is not
in conformity With the Insirument of Instructinn
(Secs. 13 and 53).*

The purpose of the Act, to state more precisely, is
to set up in place of the hitherto centralised and unitary
Government a TFederation linking {ogether eleven
British Indian Provinces (including the new Provinces
of Orissa and Sind, but not Burma which is excluded
from the Federation ond is given a unilary copstitution,
but modelled in other respecis upon the Indian Consti-
tution) and such Indian States as may be prepared to
join, provided that the Fedcration is not to come
into operation until accession to it has been obtained‘

*26 Geo. V, 0. 2.

1892—19335.
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from Indian States representing not less than half the
total States™ population, and so again that the Rulers
thereof shall be entitled to choose not less than 52
members of the Council of State (the Upper Federal
«Chamber) according to the scheme laid down in
Part Tl of Schedule I of the Aet (Sec. 5). Till this
condition is fulfilled, provision has been made [or the
Central Government to continue functioning as under
the old Act. But the application of the Act to the
Provinees is not to await this event, and the Federal
Court, the Federal Public Services Commission and the
Federal Railway Authority (amongst the Federal
Institutions created by the Act) are to come into
existence from the beginning and function in those
names so far s concerfis British India in the manmner
prescribed by the Act (Secs. 318, 320). It is expected
that all the States will aceede, but accession has neces-
sarily to be left to the voluntary choice of each State and
each such act of Accession will be by an Instrument
of Accession to which the Ruler of the acceding State
will have signified his acceptance. The Ruler of an
accelding State has the right in theé' first instance o
select the matiers in respect of which he is prepared to
accept the authority of the Federation and fulfil his
obligations thereunder., but His Majesty is not required
to accept any Instrument of Accession or a Supplemen-
tary Instrument varying it, if the terms proposed appear
to him to be inconsistent with the scheme of Federation
emhodied in the Act (Sec. 6). The Second Schedule
of the Act specifies the provisions of the Act which
may be amended by or by the authority of Parliament
without affecting an act of Accession, but such amend-
ments are not to affect the position of the acceding
State as under the Instrument of Accession unless the
game are accepted by a Supplementary Instrument
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\

(Sec. G). Provision has been made in Part I of Schedule 1802—1935.

I for dealing with shortages in the numbers of the
States’ representatives in the Chambers of the Federal
Legislature after the Federation has been established,
owing to nou-nccession of States. -

The Federal Legislature is to be two-chumbered. ('oustltuhon

The Upper Chamber, the Council of State, is tn consist 1-e

of Lhe Upper
deral

of 136 representatives of British India and not more (hember

than 104 representatives of Slates (Sec. 18). Hxcept
where n single seat is allotted to a group of States,
the representatives of the States will be nominees of the
individual Rulers thereof. The British Indian
representatives are to be returned by direct election
hy territorial constituencies for. the general seats and
the Sikh and Mohammedan seats as shown in the Table
of Seats annexed to Part I of Schedule I of the Aect.
Those belonging to these special constituencies cannot
vote in the general constitucncies. Representatives
for seats allotted in the Table to members of the
Scheduled Castes, Anglo-Indians, Buropeans, the Indian
Christian Commupity and to Women are to be returned
by Electoral Colleges of one kind or another.* Six
seats are reserved for filling by nomination. The Table
of Seats which is reproduced below will show the
distribution of the seats, Province by Province and
amongst the several constituencies.

*The Elecioral Colleges to choose representaiives of the
Heheduled Castes will be members of those castes whe have been
holding seats in the Chamber or Chambers of the respective I'rovin-
cial Legislatures, The Electoral Colleges for the Anplo-Indian,
European and Tndian Christiun seats shall consist of members of the
Chamber or both Chambers of the Legislatures of the respective
Governors’ Provincss, belonging to those communities, Men
and women holding seats in the Chamber or either*Chamber of a .
Provinoial Legislature shall be the Electoral College to elect to
\Women's seats reserved for that Province.

-
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me‘}m R TaBLE OF SEaTs.
. The Council of State.
Representatives of British India.
Allocation of seats,

I ‘ 203 1. i 6. T
|
v . . V., Seats for | . Moham- f
iy, | eat | e (S | o | “modan | TR
Madras . . ’ an 1 1 .. 4 1
Bombay . - 16 ! 10 S | .. 1 1
Eenual . . [ an ! -3 1 .. 10 1
United Provinces | 20 1| 1 . 7 1
Punjah . ‘ 1%, 3 I 4 8 1
Bihar . - 10 ]6 G 1 4 1
Central Pruvinees 8 [ 1 1 .
and Herar, |
Awvam . . 3 ' 3 | 2 .
North-West Fron- i 1 .. .. 4 .o
trr Provmce.
Unsea . . ' b 4 i 1 .
Sind , 51 a ! - 3 .
Britich Baluchis- ! 1 L 1 .-
tan. ! I
Dielhi b 1 . .
Ajmer-Menara ! 1 1 I . e
{ anrg . . || 1 1 . .. .. e
Auglo-Inddianw l 1 { . .-
Fnropeans . 7 ! . .
Indian Chnstions 2 i . I . .
-t — [ .
Total. . | 130 l 13 | f f 4 I 49 a
-tI\\hm\ The Federal Assembly (the Tower House) will

Lawer . - . e .

?l consist of 230 representatives of British India and not

**  “more than 12i represeniatives of the Tndian States,
the latter being, as in the Council of State. nominees of



THE LOWER FEDERAL CHAMBER. 123

the Rulers of the States (Sec. 18). The British Indian
representatives to the Assembly will'be returned by one
kind or another of indirect clection. For electing to the
seats allotted to the general, Sikh and Mohammegan
constituencies, the memhers of the Provincial Tingis-
Jatures for those constituencies will*be the Rlectnra)
Colleges, voting in ease of a general elertion in aceqy.
dance with the principle of proportional representatioy
hy means of the single transferable vote. Other kiyds
of Electoral Colleges have been constituted for filling the
Anglo-Indian, European, Tndian Christian and Women’s
seats.* For geats in the general constiluencies reseryved
for the Scheduled Crstes, the representatives are tq
be elected by the Electoral Colleges for those congti-
tuencies out of members, fouf for each seat. to be
elected Ny primary electorares consisting or” succes:fif
candidates for primary elections held for the election 4o
seats reserved for those castes in the Provincial Legis-
latures. Tt should be remarked that the holders of
Sikh seats in the North-West Frontier Province and
the holders of seats reserved for representatives of
backward areas of backward tribes in any Provipge
are to be deemed to hold general seats. Special proyi-
siong have heen made for clection to the seats reseryecd
for representatives of Commerce and Industry, gng
Labour. Specially constituted territorial constituen-
cies will eclect to seats reserved for landholders. The
following Table of Seats annexed to Part T of Schedule I
ot the Act will show the allotment and distribution of
seats, Province by Province and according to congti.
tuencies,

* For these seats single Electoral Colleges have been eonstityipd
consisting respectively of persons holding Anglo-Indiah, Enroptay,
Indian Christian and Women’s seals in the Legislative Assembjjag
of the Governors’ Provinces.

1892-~1933.
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ad

The Council of State shall be a permanent body
not subject to dissolution. Disregarding transitional
provisions, the members will be appointed for nine
years, one-third of the members retiring every third

1392--1935.

Duration of
the Cham-
bers,

vear. The Assembly wunless sooner dissolved is to .

have a life of five years.

The Council of State is virtually given co-ordinate
authority with the Assecmbly in all matters, financial
and legislative, and provision is made for joint sitiings
of the Chambers in cases of difference. Expenditures
other than those specifically charged on the revenues
of the Federation are required to be submitted to the
vote of the Federal Legislature, but this exception is not
intended to prevent discussion in either Chamber of
non-votable expenditures, save'and except the sslary
and allowances of the Governor-General and other
expenditures relating to his office for which provision is
required to be made by Order in Council, and sums
made payable oub of the revenues of the Federation in
respect of expenses incurred in discharging the func-
tions of the Crown in its relation with the Indian States
(Secs. 33, 34). °

The Governor-General is given power to restore
grants refused or reduced if the refusal or reduction
ghould appear to him to aftect the discharge of any of
his *° special responsibilities ” (Sec. 30).

The Governor-General’s power of vetoing and
reserving Bills and of returning them for reconsideration
remains as before, as also his power to issue OL:dinam:es,
in cases of emergency, to remain in operation for a
period up to six months in the first instance, but capable
of extension in the same manner up to another such
maximum period. In addition he is authorised lo
issue Ordinances during recess of the Legislature,
which will lupse after six weeks from the reassembling

Punctions of
the Chamn.
Lers and the
(tavernor.
Ceneral's
powers in
relation
thereto.
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of the legislature, unless the same should have been
disapproved by the Legislature in the meantime.
Under the new Act, as under the old, the Governor-
General can prohibit discussion of any measure in the

Chambers, in the interest of public peace and tranquil-

lity. In the event of the Chambers or either of them
throwing cut a legislative proposal which the Governor-
General deemsy essential for the purpose of discharging
his discretionary responsibilities, he may after due
notification ot his intention to the Chambers enact the
measure on hiy own responsibility as a © Governor-
General’s Act . He may also arrange for joint sittings
of the Chambers (Secs. 31, 32, 40, 42—44). The
Crown’s power &f disallowance of each of these several
varieties of legislation rYemains as before (Sec. 32).

The provisions of the Act of 1919 which required
several varieties of legislative proposal to obtain the
previous sanction of the Governor-General have, in view
of the special responsibilities (to be presently mentioned)
reserved to the Governor-General in the Act, received
considerable extensions. These and similar powers
couferred by the Act on the Governory in the Provinces
will be {ound enumerated or alluded to in Sec. 108 of the
Act. But absence of previous sanction is not to render
& measure if passed invalid i subsequent assent has
heen obtained of the Governor-General or the Governor
as the case may be or of His Majesty (Sec. 109).

Four functions, namely, in relation to (1) Defence,
(!} Eeclesinstical affairs, (3) Hxternal affairs except the
relutions between the Federation and any part of His
Majesty’s Dominion, and (4) the Governor-General’s
funetions in or in relation to the Tribal Areas, are
reserved for wdministration by the Governor-General

“in bis discretign, wherein he is to be assisted by

* Uounnsellors "' not exceeding three in number, who

-
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will have the right to address either Chamber, but
without the right to vote unless ,otherwise entitled.
A similar right is reserved for the Advocate-General of
the Federation to be appointed by the Governor-

1892—1943.

(enernl. The Governor-General is also Lo have a.

Financial Adviser who has not this right (Secs. 11,
15, 16, 21).

In relation to the remaining Federal subjccts, the
Governor-General is charged with the following special
responsibilities, namely, for

(a) The prevention of grave menace to the peace
or tranquillity of India or any part
thereof.

(b) Bafeguarding the financiar stability and
credit of the Federal Government.

(c) Safeguarding the legitimate interests of
minorities.

(d) Securing to persons who are or have been
members of the public services and
to their dependents rights guaranteed
to them by or under the Act and
safeguarding their legitimate interests.

() Securing in the sphere of executive action the
fulfilment of the purposes reserved in the
Governor-General's discretion in  the
legislative sphere.

(f) The prevention .of discriminatory or penal
treatment of goods imported into India of
United Kingdom or Burmese origin.

(9) The protection of the rights of any Indian
State and the rights and dignity of the
Rulers thereol.

(loversor-
teneral's
special res-
onsibilities
m the non-
reserved
sphere,

{h) Securing the due and unimpeded discharge

of {functions with respect to other matters
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which have been left by the Act in the
Goverpor-(ieneral’s discretion or to the
exercise of his  individual judgment
{Sec. 12).

Subject to the free exercise by the Governor-
General of his individual judgment and discretion in
all the above matters, the administration of Federal
Affuirs will be in the handy of a Council of Ministers, not
exceeding ten in number, responsible to the Federal
Legislature. The Ministers should be or should have
to he clected members of either Chamber and will
have the right to address hoth Chambers but not to
vote in the Chamber to which they have not been
elected (Secs. 9,9, 21). Subject to his Instrument of
Instruction, the Goverpbr-General remains under the
direction and control of the Secretary of State only in
s0 far as by this Act he is required to act in his
diseretion or to exercise his individual judgment
(Sec. 14). The Secretary of State is, under the Act,
to have a hody of ** Advisers 7, not less than three
and not more than six in number, whose duty (except
in matters in which their concurfence is required
under the Aet) will be to advise him on any matter
in which the Sceretary of State may desire their
advice (Bec. 278).

Diarchy having been definitely abrogated in the
Provinees, the governments there, subject again to
the special powers and responsibilities reserved in the
tovernor and other specified restrictions, are to be
entrusted to Ministers responsible to the respective
Legislatures, These should be or should have to be
elected members thereof. The Legislatures are to be
bi-camerul in the Provinces of Madras, Bombay, Bengal,
the United Provinces, Bihar and Assam, and single-
thambered in the athers. The Upper Chambers iu the
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former, designated the Legislative Couneils, are 1 be
permancnt bodies, the members whereof are (apart from
trangitional provisions) to hold office for nine years. a
third of the number retiving at the end of every three
vears.  The lower Houses in them or the single chamben
in the oone-chambered Legislatures (designated the
Legislutive Assemblies) will unless sooner dissolved have
a life of five years (Sees. 60, 61).

Digregarcing differences in detail the ropresenta-
tives for the general and special constituencies und of
women are to be clected by territoriul constituencirs,
The Table of Seats annexed to the Tifth Schedule of
the Act, given below, will give an idea of the composition
of these Legislatures in the ssveral Peovinces.

.

The wmethod by which .representu.tives of the
Scheduled Castes are to be returned by the aeneral
vonstituencies is to require the members of the castes
in the constituencies to elect four members of their own
castes for cach seat reserved, at a primary election,
the general constituencics’ sclection of representatives
heing confined to these. This will not preclude a
member of any *such caste From stunding for an
unreserved seat, in the absence of specific provision in
that behalf made in respect of any particular Provinee,
$r.eelal provisions have heen made for filling the seats
allotted for representation of Backward Areas and
Tribes, Comumerce, Industry., the Mining and Planting,
and the Landholding interests, the Universities and
Labour, in the Legislative Assemblies of  the
Provinces. In Bibar, the Indian Chrisfian seat
in the Assemblv is also dealt with in a similar imanner,
In the {rovince of Bombay, seats have been reserved
for representatives of the Marathas in the goeneral
vonstituencies in a shmilar manner fo the sedts veserved
for the Scheduled Castes.

¢, HC 4

1

442 - 1,
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Province.

a
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132 IISTORY OF CHE REPORMS.
The: special responsibilities of the (overnors in the
Provinces are cuncerned with

(rt) The prevention of grave mensce to the peace
or tranquillity of the Province or any
part thereof.

() Suteganeding of the legitimate interests of
the wminaorities.

{r) Securing to persons who are or have becn
wembers of the public services rights
vuarantecd to them by or under the Act
awd safeguarding their legitimate interests.

{) Becuring in the sphere of executive action
the wowers which are reserved in the
Governor's’ “diseretion in the legislative
sphere.

{¢) Necuring the pesce and good government of
areas declated to be partially exeluded
arcas under the \ot.

(f) The protection of the rights of Indian States
and the rights and digni’ty of the Rulers
thereof.

() Securinyz the execubion of orders and direc-
tions lawfully issued by the Governor-
ttenetal in his diseretion under the Act
{See, 52).

Very extensive diverstionary powers are further
resgbved to the Governors by See. 57 to deal with erimes

of violenee aimud ab overthrowing the Government, and
attempts, preparation and conspiracies to Lhat end.

in these reserved matters, the Governor is to act
aecording to his diserction and individual judgment,
Lut subject thereto, the administration is intended to
Le carried on by Ministers responsible to the Tegislature.
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As.in the Centre, the Ministers, where the Negislature is
two-chambered, Lave the right to address but not vote
m the Chamber to which they have not been eclected
as reprosentatives. The Advocate-Gencral for the
Provinee has a similar right to address but net to vote in
the Tlouse or Houses (Sec. Gt).

The powers of assenting to, retuening for
reconsideration, reserving and vetoing legislution remain
as under the repealed .Act (Sees. T5—76). The
(tuvernor can pass u measure not accepted hy the
Legislature a8 a * CGovernor’s Aet ™ in cireumstances
similar to those in which the Governor-General can

pass a “ Governor-General's Act * (Sec. 90). He can.,

as formerly, prolibit the disgussion in the Legislature
of any measurc in the interest of public peace and
tranquillity (Sec. 8G6). In addition the Act authorises
the Governor to jssue Ordinances to mee} emergencies,
as also when the Legislature is in recess, in like manner
as the Governor-General (Secs. 88—89). He has
also the like power to arrange for joint sitiings of the
Chambors, wherg the Legislature is bicnneral (Sec. 74).

Provision has heen made for the Governor-General
or a Governor, as the case may be, to assume by
proclamation personal control of the powers and fune-
tions of government in the cvent of a failure of the
constitutional machinery in his Government (Secs, 5
and 93).

The Act has apportionel subjects for legislotion
between the Federal and the Provincial Legislatures
by providing for an exclusively ““Federal Legislative
List ”, an exclusively “ Provineiul Legislative List ™
and a third List of subjects in respect of which they
are to huve concurrent jurisdiction and *hence ealled
the * Concurrent legislative List™ (Seo. 100). But
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power is reserved to the Federal Legislature, alter
a proclamation of emergency by the Governor-General,
to legislate for any Provinee in matters belonging 1o it
(Mec. 102)., Two or more Provinces may also mutually
oonsent by resolutions pussed by their Legislatures that
Provineial matters of common interest be dealt with by
Foderal legislation (Sce. 103). In respect of any
matter not falling within any of the Lists, the Governor-
General is empowered by notificalion to authorise
cither the Federal or the Provincial Legislature to deal
with it (Sec. 101). Sec. 107 provides when, in the
vvent of inconsistent legislation having been enacted,
the Federal or the Local law, as the case may be, is to

-prevail, -

Certain areas, called 'respectively the “ excluded ™
and “ partially excluded * areas, are placed outside the
scope of Federal and Provincial legislation. Such
areas may be extended or reduced and their houndaries
altered in like manner as the houndaries of Provinces.
namely, by Orders in Council (Secs. 91 and 290). The
Governor of the Province within which any such areas
is included is authorised, subject to approval by the
Governor-General and subject also to disallowance by
the Crown, to moke regulations for these areas or
extend {o any such arca Acts passed by the Federal or
the Provineial Legislature hy public notification, subject
to such exceptions and modifications as he may deem
fit (Sec. 92).

Areas to be administered by the Governor-General
through the Chief Commissioners comprise British
Baluchistan, Delhi, Ajmer-Merwara, Coorg, the Anda-
man and Nicobar Islands, and the area known as Panth
Piploda. Aden has ceased to be a part of India under
the Act. The Lewislative Clouncil of Coorg has been
provisionally retained in the Act. As regards British
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Baluchistan (Lo which the executive authority of the 1892—193.
Federation extends as it does to gther Chief Commis-
sioners’ Provinces) and the Andaman and Nicobar
Islands, the Governor-General may, subject to dis-
allowance hy the Crown, make regulations for them
according to his discretion and by regulation repeal or
amend any Act of the Federal Legislature which for
the time being may be applicable to them (Secs. 94—97).

The Act makes definite provisions for apportion- t\l!pgrf-tioﬂ-
- nens o1 reves
ment of revenues between the Federation on the mues snd
one hand and the Federal Units on the other (Becs. I¥yonue

136—147). A change apparently consequential ujion and sushility
— . .. . of the Fede-

the autonomisation of the Units is the provision in ration and

- P : the Provincea

Sec. 176 of the Act, according #o which, insteads; i own

of the Secretary of State in®Council representing the nasmes.

Government in all suits by or against it, the Federation

and the Provincial Governments are to suc and be sued

in their respective names; and the section further lays

down that, subject to any provisions which may he

made by the Federal or the Provincial Legislatures,

they may sue or be sued in relation to their respective

aflairs in like cases as formerly the Secretary of State

in Council might have sued or becn sued in Courts.*

As already stated. so far as concerns British India, '&‘:rffdem‘
the Federal Court will come into existence and begin
functioning from before the institulion of the Federation
{Sec.318). TIts jurisdiction after the establishmens of the
Tederation, as an original Court, will extend to disputes
between any of the parties, namely. the Federation,
any of the Provinces or any of the Federdted States,
if and in so far as such disputes should involve any

* For the Iaw as it stood hefore the Act, sce Secrehwry of State v.
Moment, L. R. 40, I. A, 48; L. L. R. 40 Cal 391 (1012),
aud pp. 83, 104 anfe. Cf. Ghose, Togore Law, Lectures (1918) ot
Comparative Administrative Law, pp. 330-333.
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questions whether of tuw ar fuct, on which the existence
or extent of a legal right depends ; provided that such
jurisdlietion shall not extend to (1) a dispute to which a
State is u party unless this should (/) concern the
mterpretation of the Aet or an Order in ('ouncil mace
thereumler or the exlent of the Jogislative or executive
authority vested in the Kederation by virtue of the
lustrinent of Aeeession of that State: or () arises
ntder an agreement made under the Aet in relation o
the alministration in that State of a law of the Federal
Legwlature, or otherwise coneerns some matter with
respeet to which the Federal Legislature has power to
make laws for that State, or (i) arises under an agree-
ment made aftersbhe sstablishment of the Federation
with the approval of His Majesty's representative for
the vxercise ol the finetions of the: Crown in its relatious
with Indian States. between that State and the
Federation or a Province, being an agreement which
sxpressly provides that the said  jurisdietion shall
extenrd to such a dispute; it shall not extend also to
(D) a dispute urising under any agreement which
expressly provides that the said juriwliction shall not
extend to such a dispute. The Federal Court in the
exereise of its original jurisdiction is not to pronaunce
any bt g declaratore judgment (See. 204).

The Aet empowers the TFederal (ourt also to
entortain appeals from jadgments, decrees and final
orders of any High Court of British Indie if such High
Court cortifies that the case involves a substantial
yuestion of law ax to the application or interpretation
of the Government of India Act or any Order in Council
theveunder. and the duty is imposed on every High
tCourt to con<ider in every case whether or not any
~ueh  question is involved and ol its own motion to
give or withholed a certificate accordingly. The parties
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may also appeal on any ground on which they could
have previously appealed without special leave to the
Privy Council and with the leave of the Federal Court
on any other grouwd (See. 205). This section finally
bars direct appeals in these cases from the Tigh Conrts
0 the Privy Council with or without specinl leave.

The Federal Legislature, it is further laid down in
Ser. 206, may provide that in civil cases, as may be
specified in its J\ets, appeal shalllie to the Fednaral Conr
from a judgment, decree or final order of a High Court
in British India without uny such certificate as afure-
sail proviled that (@) the amount or value of the
subject-matter in dispute is not less than Rs. 50,000 or
sueh other sumi not less than Rs. 45,000, as may he
specified, in the Court of first "instance and at the time
of appealing, or the judgment, decrce or fmal order
involves directly or indirectly some claini or question
respecting property of like amount or value: or
(b) the Federal Court gives special leave to appeal. The
Federal Legislature may, in the event of passing such
an Act, with the previous sanction of the Governor-
(lencral, legislate®also for the abolition in whole or in
part direct appeals in vivil cases from the High Courts
to the Privy Council.

An appeal shall lie under Sec. 207 to the Federal
Court from a High Court in a Federated State on the
ground that & question has heen wrongly decided
() concerning the interpretation of the Aet or an Order
in Council thereunder or the extont of the legislative or
sxecutive authority vested in the Federation by virtue of
the Instrument of Accession of that State, or (b) arvising
under an agreement made under the Aet in relation to
the administration in the State of a Jaw of the Federal
Legislature. Such appeal shall be by wa¥ of special.

vage, stated for the opinion of the Federal Uourt or

1892-—1935,
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called for by it. The decisions of the Federal Court
given in the exercise of its original jurisdiction in any
dispute which concerns the interpretation of the Act
or an Order in Council thereunder or the extent of the
legislative and executive aunthority vested in the
Federation by virtue of the Tnstrument of Accession
of uny Hiate or arises under any agreement made
under the Act in relation 10 the administration in any
State of a law of the Federal Legislature will be appeal-
able without leave to the Privy Council. In other
cases, leave of the Federal Court or the Privy Council
will be necessary (Sec. 208).

Al anthorities, ¢ivil and judicial, throughout the
Federation are rulun'ed to act in aid of the Federal
Court (Sec. 210), and the law declared by the Federal
Court and by any judgment of the Privy Council is.
so far as applicable, hinding authority on all Courts in
British India, and so far as respects the application and
interpretation of the Act and Orders in Council there-
under or any matter with respect to which the Federal
Legislature has power to make laws in relation to the
State, binding anthority in the Federal "Stato (Sec. 212).

Finally by Sec. 213, the Governor-General is given
constibutional anthority to take the opinion of the
Foderal Court on questions of public importance, such
opininn being required to be delivered in open Court, «
nop-concurring judge not heing precluded from deliver-
ing his dissenting opinion.

Judges of the Federal Court are to be appointed
fiom persons possessing specified qualifications by
Roval 'Warrant and will hold office until they attain
the age of 65 years. But they may resign earlier and

‘may be remov«;d by Royal Warrant on the ground

of mishchaviour or infirmity of mind or body upon
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a report received from the Judicial Committee'of the
Privy Council recommending such removal (Sec., 200).

The High Courts in British India, dealt with under

the new Act, include, besides the Chartered High C’ourts,‘

the Chief Court in Oudh, the Judicial Commissioner’s
Courts in the North-West Frontier Province and in
Sind ; and any other Courl may be constituted into a
High Court for the purpose of the Act hy Order in
Council. The requirement in the old Act that certain
appointments or given percentages thereof should. be
filled from specified categories of qualified persons .is
abrogated, and the tenure of appointment is made
the same as in the case of the Federal judges save in
respect of the age of retiremenf which’ for High Court
judges is fixed at 60 years (Secs. 219, 220).

The provisions in the Act bearing on the Services
are not entirely new, for, as previously stated. the
Act of 1919 had already secured for holders of offices
under the Government of India a quasi-legal tenure,
and certain pledges of security given in it were later
implemented uporn the results of the recommendations
of the Lea Commission appointed for that purpose.
Part X of the Act amplifies and codifies the provisions
as to both the Defence and the Civil Services, in partic-
ular laying down the manner and the principles
according to which recruitments to the various services
ate to be made. The new Act makes provisions for the
establishment of Puhlic Service Commissions. one for the
Federation and others to function in the Frovinces.
The machinery of the Public Service Commission
is expected to secure just treatment for Government
employees without prejudice to the public interest.

A feature in this Service Code which calls for
notice is the statutory recognition given to the claims

18D2—1045.
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GRu LR of different sections of the Lndian Public to legitimate
VL shares in the apppintments under Government and
¢laims even to preferential consideration by reason of
pist association of members of particular communities
-with particular branches of the service, e.g., of Anglo-
Indians in relation to the Railway, Cnstoms, Postal
unl ‘Telegraph Services (Sec. 242).

Chuter of s reganls persons in the Civil Services under the

righta o) Lthe . - R .
civit em-  Urown in India. Sce. 240, which is given helow, provides

'f’!'l:’f‘:“ :“,’_‘,:]_” what constitutes their charter of rights :

mens. Sec. 240 (1) Except as expressly provided by

this .\et every person who is a member of a Civil Service
ot the Crown in India or holds a civil post under the
(rown in India, holds office during His Majesty’s
pleasure.

(2) No such person as aforesaid shall be dismissed
from the setvice of Ilis Majesty by any authorily
subordinate to that by which he was appointed.

{3) No such person as aforesaid shall be dismuissed
ur reduced in rank until he has been given a reasonable
oppottunity of showing cause aghinst the action
propused to be taken in regard to him :

Provided thai the sub-section shall not apply

{a) When u person is dismissed or reduced in
rank on the ground of conduct which has
led to his convietion on a criminal charge ;
or

{by Where an aunthority to dismiss a person or
reduce him in rank is satisfied that for
some reason to be recorded by that
authority in writing, it is not reasonably
Eractic».hle to give to that person an
opportunity of showing cause.
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(1) Notwithstanding that a person holding’a civil
post under the Crown holds office during His Majesty’s
pleasure, any contract under which a person not being
a member of a Civil Service of the Crown in India is
appeinted under the Act to hold such a posi, may, if-
the Governor-General, or, as the case may be, the
{iovernor deems it necessary in order to secure ihe
services of a person having special qualifieations,
provide for the payment to him of compensation il
before the expiration of an agreed period that post is
abolished or he is, for reasons not connceted with any
misconduct on his part, required to vaeate the post.’

Holders of posts, reserved for filling by appoint-
ments made by the Secretary, of Sate (rlesignated
* Reserved Posts ” as to which see Sev. 246), have the
following further rights :

Sec. 218, (1) If any person appointed to a civil
service or a civil post by the Secretary of State in
aggrieved by an order affecting the conditions of his
service and on due application to the person by whom
the order was made does not receive the redress io
which be considers himself entifled, he may, without
prejudice to any other mode of obtaining redress.
complain, if he is serving in connection with the affairs
of the Federation, to the Governor-General, and, if
he is serving in eonnection with the aflairs of a Province,
to the Governor of the Provinee, and the Governor-
tfenernl or Governor, as the case may be, shall examine
into the complaint and cause such action to.be taken
thereon as appears to him cxbreising his individual
judgment to be just und equitable.

(2) No order which punishes or formally censures

any such person as aforesaid, or affects adversely his -

emoluments or rights i respect of pension or decides

13§12 —14n3o.
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adversely to him the subject-matter of any memorial
shall be made, except, if he is serving in connection
with the aflairs of the Federation, by the Governor-
General, exercising his individual judgment, or, if he
is serving in connection with the affairs of a Province,
by the Governor of that Province, cxercising his
individual judgwent.

(3) Any person appointed to a civil service or a
civil post hy the Secretary of State may appeal to the
Secretary of State against any order made by any
anthority in India which punishes or formally censures
him, or alters or interprets to his disadvantage any
rule by which his conditions of service are regulated.

(4) Any sums ordezed to be paid out of the revenues
of the Federation or a Province to or in respect of any
such person as aforeszid on an appeal made under this
section shall be charged on these revenues.

Sec. 249. (1) If by reason of anything done under
this Act the condition of service of any person appointed
to & civil service or civil post by the Secretary of State
hus been adversely alected, or for*any other reason
it appears to the Secretary of State that compensation
nught to be granted to, or in respect of, any such person,
he or his representaiives shall be entitled to receive
from the ravenucs of the Federation, or if the Sccretary
of State so directs, from the revenues of a Province,
such cumpensation as the, Secretary of State may
consider just and equitable.

(2) Any sum payable under this section from the
revenues of the Federation or the revennes of o Province
shall be charged on the revenues of the Federation or,
as the case may be, that Province,

(3) For the avoidance of doubt, it is hereby
declared that the foregoing provisions of this section
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in no way prohibit expenditure by the Gévernor-
(General, or, as the case may be, the Governor, from the
revenues of the Federation or a Province by way of
compensation to persons who are serving or have
served His Majesty in India in cases to which these
provisions do not apply.

The Service Code in Part X of the Act is intended
not only to secure to Government employees fair treat-
ment but also to safegnard them from being subjected to
partisan political influences which popular governwment
newly introduced shows a tendency to bring in its
train. The Act attaches equal importance to keeping
free from similar influences two institutions, namely,
the Reserve Bank ol India which Mas been already
established by Indian enacfment and the Federal
Railway Authority which is constituted by the Act
itself. Though the Federal Legislature is to continue
to exercise general control over railway policy, the
Pederal Railway Authority (and not a department of
the Federal Administration itself) will supervise and
control the working of the Railways.

With regard to the Reserve Bank, Sec. 152
reserves the following as functions which the Governor-
General shall exercise in his discretion, namely,

(a) the appointment and removal from office of
the Governor und Deputy Governors of
the Reserve Bank of India, the approval
of their salaries and allowances, and the
fixing of their terms of office ;

(b) the appointment of an officiating’ Governor
or Deputy Governor of the Bank ;

(¢) the supersession of the Central Board of the
Bank and any action consequent thereon ;
and '

(d) the liquidation of the Bank.

1892—1935.
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Besides, under See. 133, no bill or amendment
w hivh affects the coipage or currency of the Federation
or the constitution or functions of the Reserve
Bank of India shall be introduced into or moved in
sither Chamber of the Federal Legislatnre without
the previons sanetion of the Covernor-Gegeral in his
diweretion.

In fhe same way, no bill or amendment making
provision for vegulating the rates or fares to be
charged on any railway shpll be introduced or moved
in_either Chamber of the Federal Legislature except
on the recommendation of the Governor-General
(Sec. 192).

Of special interest-ko students of the history of
cunstitutional law is the provision of Sec, 306 of the
Act that neither the Governor-General nor the Governor
of a Province shall be subject to any procceding in a
Court of India whether m a personal capacity or other-
wise in respect of anything done or omitted to be done
by any of them during his term of ofiice. This section
not only supersedes the unhappy .accumulation of
vestigial survivals of fragmentary statutory enactments
dating from the 18th century downwards which got
rodified and embodied in Secs. 110 and 111 of the Act of
1419 but alko removes, so far as concerns India, the
vonflicting views upon the legal responsibility of 1hese
anthorities which have been suggested by Teudy v.
Wedmarelond (1792) 27 St. Tr. 1246, 1260 and Il v.
Bigge (1841) 3 M. P. (. (. 165, 480, amongst other
slecisions,*

* For the,w as it stuod previously and its nneerbaintivs, see

" tihose, Tagore Lasy Lectures (1018) on Comporstive Administrative

Taw, pp. 311250,
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*The demand for imclusion in the Act of a * Bill of
Subjects’ Rights * did not find faveur with Parliament,.
The only provisions savouring of it are those which
provide that no subject of the Crown domiciled in
British India is to be considered ineligible for office’
under it or be prohibited from carrying on any trade,
business or profession in India on the ground of religion,
place of birth, descent or colour (Sec. 298); and that
no person shall be deprived of property without the
authority of law, and in the case of compulsory acquisi-
tion of land for public purposes without payment of
compensation, provision for which must be made in the
law authorising such acquisition, and, further, that no
bill or amendment making provisions for the transfer to
public ownership of any land ot for the extinguishment
or modification of the rights of private persons therein,
including rights or privileges in respect of land revenue,
i to be introduced or moved in either the Central or a
Provincial Legislature without the previous sanction
of the Governor-General or the Governor as the case
may be (Sec. 299). Special note shounld be taken, in
connection with these provisions, of those of Part V,
Ch. III of the Act (Sees. 111—118, 120), which,
broadly speaking, are aimed against discriminations
in favour of British Indian subjects adversely affecting
British subjects domiciled in the United Kingdom and
Burma, and companies incorporated in those countries,
80 long as there may be no like discriminations made
in those countries adversely affecting British [ndians;
against ships and airorafts registered in the United
Kingdom being subjected to similar discriminatory
treatment in the sbsence of like justifying counses:
against medical qualifications approved in the United
Kingdom nob receiving equal recognitign in Indis in
the absence of like treatment in that Kingdom of holders.

¢, HO : 10
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of raedical diplomas approved in India. See. 119 is
specially ditected against manipulations, by law or
reyulation, of professional, technical and other qualifica~
tioms preseribed as conditions for admission to occupa-
~tion, trade or husiness which are not called for in the
public interest and which may bear unfairly against
any clnss of persons.  Sec. 121 entitles medical officers
holding rommissions from His Majesty in the Indian
Medival Service or any other branch of His Majesty's
forees unel in the active list thereof to practice medicine,
surgery and midwifery in British India and to be
registered as so qualified.

No previous (overnment of India Act had felt
free to grant Gonshtuent authority to the Indian
Legislatures. The vnnetv and maualtiplicity of safe-
goards which form the fundamental feature of the new
constitution of India would not admit of such powers
heing conferred by the new Act, and it does not do
so. It has however provided a method of amendment
in respect of a number of specified matters which may
prove less cumbrous and dilatory than ad %oc amending
legislation in  Parliament. Amendment of these
provisions of the Act may be cffected, as provided by
Sec. 308 of the Act, by means of Orders in Council
presented to Parlinmend and approved by both Houses.
Puwer is given to the Legislatures in India also, after
ten yoears’ working of the Act, to take the initiative for
such amendments by resolutions agreed to at their
meetings, which the Governor-General or the Govornor,
as the cade may be, will then transmit to the Secretary
of Ntate to be laid before the Houses of Parliament
with the Governor-General or Governor’s opinion
thereon.

It will be convenient to note here some of the most
distinetive features of the new constitution of Burma
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a8 énacted in 26 Geo. V, c. 3. Tt has been already
stated that Burma has been placed outside the Indian
Federation and given a unitary constitution. In
its bicameral legislature, the Upper Chamber, styled
the Senate, 18 to consist of 36 members, and the'
Tower, styled the House of Representatives, of 130
members, to be chosen in accordance with rules
provided in a Schedule to the Act. The Governor of
Burmsa will be the head of the Executive, with =«
“ Council of Ministers ” not exceeding ten in number
to aid and advise him in the exercise of functions other
than those resting in his discretion. He has reserved
functions corresponding to those of the Governor-
General of India which he is to exercisc in his discretion
and for the exercise of which Re may appoint “ Coun-
sellors ” not exceeding three in number, and he has
besides special responsibilitics analogous to those
vested in the {overnor-General and Governors under
the India Act. The Counsellors and Ministers may take
part in all legislative proceedings but without the right
to vote unless otherwise entitled. Upon any question
arising as to whether a matter is or is not one resting
in the Governor’s discretion and individual judgment,
the Governor’s decision is, like that of the Governor-
General’s under the India Act, final and not open to
question by any authority. But, as is the case with the
Governor-General under the India Act, in all matbers
concerning the exercise of his discretion and individual
judgment, the Governor (subject to his Instrument of
Instructions) is placed under the genoral vomtrel of,
and specific directions from time to time to be issued
by, the Secretary of State, scting with or without the
concurrence, as the case may be, of his “ Advisers ™’ as
provided in the Aet. ILike the Governor-G encral under
the India Act, the Governor will have a Financial

1802—-1935.
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Adviser, and the Province will have an Advocate-
Ueneral who will have the power, without right to vote,
to address the Chambers. 1t will thus be seen that the
Constitution of Burma combines features taken and

“adapted from those of the Provincial and the Central

Governments of India, barring such, of course, as are
concerned with the Pederation of the States and the
Pruvinces. 1t follows that the constitution of Burma
bas no place for a Federal Court. The Buwrma High
Court has been reconstitufed on lines closely analogous
tu those of the Indian High Courts. The changes
introduced in the powers and functions of the High
Courts of India and Burma will be considered in
nppropriate contexts .in Cbapters XI and XII. The
** subjects’ rights * and safeguards against * discrimina~
tion *’ in the Burma Act correspond closely to those in
the Indian Act, as do a variety of other matters which
do not call for specific notice in this place.
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Later HisTory : Ter PrestpeExcy Town SysTeEM.

Thoe Presidency Town system—Duralion of the Supreme Court at
Caloutte-—Inoonveniences of the double system—Rxtension of
Criminal jurisdiction—Of the Admiralty Jjurisdiotion—Cnol
Deliveries—Jurisdiction extended over the Province of Benates
~—~Madras and Bombay—Reeorders' Courts established in
1797—Bupreme Court at Madrag--Supreme Court at Bombay-—
Dissensions &t Bombay—Inferior judiciel authorities— Courts
of Requests—Small Cause Courts—dJustices of the Peace—
Control of the Supreme Court over them~—Appointment
of Justices of the Pemce—Their Jurisdiftion and Powers—
Presidency Town Magistrates—Cbfoners—Rivael judicial insia-
tutions—Tendency to amalgamation—Conclusion.

To pass on now to the history of the judicial institutions

The Presi-
dency Town

established in India previous to the introduction of the systom.

High Courts, of these institutions several had been
cstablished by the Crown and Parliament before the
acquisition of territorial sovereign power. Others
were at & later period substituted for them by
the same sauthority. Although the later Courts so
established had some jurisdiction in the Provinces,
yet they were originally intended for the benefit of
the Company’s factories, and subsequenily for the
Presidency Towns, and their retention served to main-
tain the separation between the Presidency Towus and
the Mofussil. Notwithstanding their partial juriadic-
tion in the Mofussil, it is convenient to collect these
ingtitutions under the head of the Presidency Town
system, inclnding all which were established hy the
Crown or Parliament, and which were not vested
with or did not exercizse s general jurisdiction in the.
Provinces.
( 149 )
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Foremost amongst these institulions came 'the
Supreme Court at Faleutta, which, as it was finally
established under the Act of 1781, continued to exist
for u period of upwards of eighty years and was presided
vver hy a long series of eminent Judges. In 1861 an
Acet* was passed which led in the next year to the
abolition of a tribunal, which began in discredil and
with general reprobation, hut finally obtained & lasting
hold on the respect and confidence alike of Natives
anl Europeans. Under the Act of 1861, Royal Charters
were jssued establishing the existing Iligh Courts, and
from the date of the new Courts coming info existence,
viz.. in July 1862, the Supreme Court ceased to exist.

The history of the.(ourt in Calcutta in the inter-
mediate space of tiine was not marked by any of the
dissensions and violent contests which preceded that
period. But, nevertheless, many inconveniences
remained and were inseparable from the double system
of judicial administration which prevailed. The
(‘'ompany’s Courts had no jurisdiction for a long time,
eivil or criminal, over British-born subjects. The
Crown Courts could harass but could not control the
Courts of the Company with which they had occasionally
concurrent jurisdiction, and had but little aunthority
over the general course of justice. There was, as
Chief Justive Sir C. Grey pointed out.} an utter want
of connection between the Supreme Court and the
Provineial Courts and the two sorts of legal process
which were employed in them. And the exercise of
the powers of the one system was viewed with jealousy
by those who were connected with the other; every
Court in India being further liable to be perplexed by

" 24 & 25 Viet., o. 104,
T 8ir C. E. Grey's Minute, p. 1154,
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the 6bligation which more or less was imposed upon all
of administering three or four diffarent sorts of law to
as many classes of persons. Nevertheless the two
systems were maintained ; and the jurisdiction of the
Supreme Court was from time to time extended by
various Acts of Parliament to which reference will now
be made.

With regard to criminal jurisdiction, an Act* of
Parliament was passed in 1784, the effect of which was
to vest the Supreme Court with jurisdiction to try, all
criminal offences committed by any of His Majesty's
subjects in _the territories of any Native Prince or-State,
or agm their persons ar properties, or the persons or
properties of any of their subjects ¢ér people, in the
same mannct as if the same had been committed within
the territories directly subject to the British Government
in India. Two years later anothert Act of Parliament
was passed, whereby all servants of the East India
Company and all His Majesty’s subjects resident in
India were made subject to the Courts of Oyer and
Terminer and Gaol Delivery for all criminal offences
committed in angr part of Asia, Afrien, and America,
beyond the Cape of Good Hope and the Stroits of
Magellan, within the limits of the Company’s trade,

By the same Act} jurisdiction, as well civil as
criminal, was given to the (lovernor’s Council and
Mayor’s Court at Madras over all British subjects
residing in the territories of the East India Company on
the Coast of Coromandel. or in any other part of the
Carnatic or in the Northern Cirears or within the
territories of the Soubah of the Deccan, the Nabob of
Arcot, or the Rajah of Tanjore.

* 24 Qeo. IIT, ¢. 25, 8. 44.
1 26 Qeo, ITI, c. 37, s. 20.
1 Seetion 30,

17811872,

Extension of
criminal
jurisdiction.



Cuerir
VIL

Of the
Admitnle,

juzrindietion.

Ganl Deli.
veries.

152 LATER HISTORY :

With regard to the Admiralty jurisdiction doubts
arose how far in criminal matters it was limited by the
original Charter to offences committed on the coast of
Bengal, Behar, and Orissa withinthe ebbing and flowing
wf the sen at high water mark. An Act of Parlioment™®
accordingly extended the power and authority of the
Conrt to the high seas 30 as to give a full jurisdiction
over all offences committed thereon to bhe exercised
arconding to the lans and customy of the Admiralty of
England. Seven wvears laterf the Crown was em-
powered tu appoint all or any of the Judges of the
Supreme Court ot Fort William (or of either of the
similar Courts at Madras and Bombay) either alone or
jointly with others to be Commissioners for the trial
and adjudication of piiZe causes and other mariiime
questions arising in India. And a further doubt
having arisen whether the Admiralty jurisdiction of the
Courts of Calcutta, Madras, and Bombay extended to
any persons but those who were amenable to their
ordinary jurisdiction, it was enacted } that they might
tuke cognizance of all erimes perpetrated on the high
seas by any person or persons whatsoever in as full and
ample a manner as any other Court of Admiralty
Jurigdiction established by His Majesty’s authority in
any rolony or settlement whatsoever belonging to the
Crown of the United Kinpdom.

It was also enacted,§ in order fo prevent any delay
of justice or the unnccessary detention of persons
charged with offences, that all His Majesty’s Courts
eXercising criwinal jurisdiction within the three Presi-
dencies of the Company should, four times at the least

* 33 Geo. I, c. 32, 8. 156.
139 & 40 Geo. I1I, o. 79, s. 25.
¢ 63 Geo. 111, e, 163, a. 110,

§ Ihid., u. 102.
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in é';rery year, hold their sessions for the purpose of
taking cognizance of all matters welating to pleas of
the Crown.

Some time after the establishment of the Supreme
Court at Calcutta, the province or district of Benares
was ceded to the Company and was annexed to the
Presidency of Fort William. Parliament thereupon
enacted that that province as well as all other provinces
or districts which might thereafler at any time be
annexed should, with their subordinate factories; be
subject to the jurisdiction of the Counrbt* As regaxds
the Benares district the Act took effect from the first
of March 1801.

The powers of the SupPéme Court were thus
gradually extended within the limits marked out by
the Act of 1781. It had five jurisdictions, viz., civil
criminal, equity, ecclesiastical, and admiralty. An
appeal lay to the Privy Council in all suits when the
amount in dispute was of the value of Rs. 10,000.

In the Premdencles of Madras and Bombay the
experiment of esta.bhshmo a Supreme Court was not
made for some time ; and apparently it was in contem-
plation. to abstain altogether from it.

The Moyors® Courts, which were established ut
Madras and Bombay in 1753, existed till the year 1707,
nearly a quarter of a century longer than the similar
tribunal in Calcutta. Even in that year, when they
were abolished, Parliament did not establish Suprem
Courts in their stead. They were replaced by Recorderse”‘
Courts.} These consisted of the Mayor, three Aldermen’
and a Recorder, beiny in fact the old Mayors’ Courts,

e

* 30 & 40 Geo. 111, o. 79, 8. £0.
137 Geo. IIL, o, 142,
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with the addition of a Recorder to each Court, who W#as
to be nppointed by the Crown.  They had civil, criminal,
€colovinstical, and admiralty jurisdiction. They had
power to try all suits which by authority of Parliament
could he tried in the Mayors’ Courts. Their jurisdiction
extended over DBritish subjects resident within the
jritish territories subject to the Covernments of
Madras and Bombay respectively, or within the
territories of Native Princes in alliance with these
Governments,

Restrictions corresponding to those imposed by
Parliament in 1781 on the jurisdiction of the Supreme
Court of Calcutta were made applicable to these
Recorders' Coarts.

ar

The new Courts did not last long. That at Madras
exicted for two years and was then abolished,* a
Supreme Court being established in its stead. The
powers vested in the Recorder’s Court were transferred
to the new Supreme Court, which was also directed to
have the like jurisdiction and to be subject to the same
restrictions as the Supreme Court of Judicature at
Fort William at Bengal. This new Charter was granted
in Decenther 1801

The Recorder’s Court al Bombay existed till 1823,
when a Supreme Court of Judicature was established in
its stead, and was invested with the some powers and
authorities as the Supreme Cowrt of Caleutta, with a
similur jurisdiction and subject to the same limitations,
restriction’, and control.

The Charter} of the Bombay Court appears to
Lav e been slightly different from the other two Charters.

e

+ *39 & 40 Geo. ITI, c. 79.
¥ Morclev's Digest, p. 20,
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Thevsupreme Court in that Presidency was prohibited
from interfering in any matter conserning the revenue
even within the town of Bombay. Nalives also were
exempted (and this provision appears in the Macras
Charter also) from appearing therein, unless the cirrum-*
stances were altogether such that they might have
been compelled to appear in ihe same manner in a
Native Coutt. In crimes maritime the Bombay Clourt’s
jurisdiction was restricted to such persons as would
have been amensble to it in its ordinary jurisdiction.

The constitution of the Supreme Court at Bombay
was followed shortly afterwards by disputes between
the Court and the Local Government similar in character
(but on a smaller scale) to those which before 1781
had produced so much commotion in Bengal. The
Judges, claiming the powers of the Court of King’s
Bench, issued writs of Habeas (orpus, one* to bring a
Native boy from Poona to Bombay, and another to
compel a gaoler to produce a prisoner detained under
an order of one of the Company’s Judges. The execu-
tion ot the first was resisted by the Magistrate of Poona
with the sanction of Ctovernment, hecause the affidavits
on which it was granted were said to be false, and
becanse neither Poona, nor the boy detained, nor the
person detaining were subject to the jurisdiction of the
Court. The other was resisted on the ground that the
Suprerne Court had no power to discharge persons
imprisoned under the authority of a Native Court.

The proceedings camne before the Privy Counril on
the petition of the sole surviving Judge who Liad issued
the writs. The Privy Council decided that they had

* I'n re Justices of the Supreme Courts, Knapp'sPrivy Couvneil
Reports, Vol. I, p. 1; and ses case of Mero Ragonath, Asiatio
Journal for April 1820, and Mill's History of Ill.nlia. Yol. IX, p. 196.
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been itiproperly issued; that the Supreme Courw at
Bowbay had no power to issue a writ of Habeas Corpus
except when directed either to a person residént within
those loeal limits wherein such Court had a general
jurisdiction, or to a person out of such local limits who
wits personally subject to its civil and criminal juris-
diction. They also held that the Court had no power
to isyue a writ of Habeas Corpus to the gooler or officer
of a Native Court as such officer, the Court having no
power to discharge persons imprisoned under the
authority of a Native Court.

The Supreme Courts were the chief tribunals which
owed their authority exclusively to the English Parlia-
ment and Crown. There were, however, other judicial
authorities, derived from the same source, which long
existed in India (sopge of them not yet abolished), and
which were originally established in days before ihe
Company had obtained sovereign power and when
they had merely to govern their own servants and
those resident under their immediate protection.

Courts of Requests, for instance; were established
by the Charter of 1763, which renewed the Mayors’
Courts in the three Presidency Towns. They were
empowered to determine suits when the debt, duty, or
matter in dispute did not exceed five pagodas, i.e.,
twenty rupees. In 1797* their jurisdiction was
extended, the pecuniary limit being then fixed at
cighty, rupees. Two years Tater another Actt was
passed which gave certain powers to the Governments of
Bengal and Madras, under which Commissioners were
established for the recovery of small debts, and their
jurisdiction gradually extended up to t&)v'()Sicca Tupees.

-

237 Geo, I, c. 142, 8. 30.
139 & 40 Goeo. III, 0. 79, 8. 17,
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Doubts arose as to the powers of the Calenita
Commissioners, and Act XTI of 1848 was passed better
to define their jurisdiction. The Courls of Requests
were originally made subject to the order and control of
the Supreme Courts in the same manner as the inferiof
Courts in England are by law subject 1o the order and
control of the Court of Queen’s Bench,

These Courts of Requesls were in 1850 superseded
by the estahlishment of Small Cause Courts in fthe
Presidency Towns. The jurisdiction of these -new
tribunals was subsequently extended and similar
tribunals were also established in the Molussil,

1781—1672,

Hmall Cause
Courts.

The Small Cause Courts, the Insolvent Courts, and .

the Vice-Admiralty Courts cbhtinue to exist at the
present day and will be more conveniently described
when the existing judicial systermn will come up for
consideration.

The next judicial officers, who formed part of the
Crown or Parliviuentary system introduced inte India
were the Justices of the Peace. They were first estab-
lished at M adras,"Bombay, and Calcutta by the Charter
of Cleorge I in 1726, whick appointed the Governor and
Councils of these places to be Justices of the Peace,
with power to hold Quarter Sessions.

This was at a time when the only object was to
introduce a purely English system for the beuelit of
English and other servants of the Company. The
Regulating Act* made the Governor-General in Council
and Judges of the Supreme Court Justices of the Peuce
for the settlement of Fort William and the settlements
and factories subordinate thercto. The Governor-

General and Council were directed to hold Quarter

=

*13 Gleo. III, c. 63, & 38.
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Sessions within the settlement of Fort William ; such
Quarter Sessions toshe o Court of Record.

The Supreme Court Charter authorized the new
(ourt to control the Court of Quarter Sessions and the
Justices, oxercising the same supervision and control
over them ws the Court of Queen’s Bench exercises
over the inferior Courts and Magistrates. Tt also
empowered the Court to issue to them writs o man-
dans, certiorari, procedendo, and error, The Judges of
the f'ourt were also appointed Justices of the Peace in
the Lower Provinces of Bengal, with such jurisdiction
and authority as Justices of the Queen’s Bench have
within England by the common law thereof.

Originally the only Justices of the Peace in India
were the Governors and Councils of the three Presi-
dencies, and the Judges of the Calcutte Supreme Court.
Subsequently, when Supreme Courts were cstablished
at Madras and Bombay, the Judges of those Courts
were also made Justices of the Peace for their respective
Presidencies ; and the Courts were vested with the
same authority as the Caleutta Supreme Courl over the
proceedings of the Justices.

Tn 1793* un Act of Parliament compowered the
(tovernor-General in Council to appoint Justices of the
Peace from the covenanted servants of the Company
or other British inhabitants, to act within and for the!
three Presidencies and the places therete subordinatoe -
respeetively by commissions to be issued out of the
faleutta Supreme Court, on the warrant of the Governor-
Ceneral in Council,

Justices so appointed were not to sit in any Court of
Oyer and Terminer and Gaol Delivery, unless called

-

g

*33 Geo. IT1, c. 62, &, 151.
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upeh\by the Judges of the Supreme Court and specially
authorized by order in Council. All proceedings
before Justices* of the Peace were removable hy
certiorari into the Court of Oyer and Terminer. )

In 1807t the Governors and Councils of Madryg
and Bomhay were authorized to nct as Justices of the
Peace for those towns respectively, and to hold Quarter
Hessions. They were also empowered to issue cony-
missions under the seals of the Courts appointing
British subjccts to be Justices of the Peace in- the
provinces,

In 1832F the Governments of the three Presidencieg
were respectively empowered to appoint, in the name of
the King’s Majesty, any per§6ns resident within the
territories of the Gompuny, and ot being sulijects of
any foreign State, to act within and for the three
Presidency Towns respectively as Justices of the
Peace.

1781—1872,

The Governments of the three§ Presidencies, under rheir juris-

the authority of Rarliament, enacted from time to time
various regulations authorizing and empowering Justices
of the Peace to take cognizance of and punish certaip
offences.

Several Acts|| were passed by the Imperial Legiy-
lative Council to regulute the jurisdiction and powers of
Justices of the Peace. Their jurisdiction oxtended over

* 47 Geo. T1I, o. 68, se. 2 and 4.

1 See 153rd section of the same Adh.

12 &3 Wm IV, o 117.

§ See Morley’s Administration of Justice, p. 36,

[l See Aot IV of 1836, Act T of 1837, Act XHXII of 183s,
Act IV of 1843, Act VI of 1845, Acte VIII & IXaof 1849, and At
VII of 1853.
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the whole Presidency for which they wore appoilited.
The classes subject to them* were—

(1) All persons whatever, whethey British or
Native subjects, in respect of offences committed
‘within the limits of the ordinary jurisqiction of the
supreme Courts.

() All British subjects, resident in ayy part of the
Presideney, except that, as regards crimey and offences
frivhle by jury, and committed by British officers or
soldiers at places more than 120 miles from the seat of
Government, they werenot called upon to interfere,
such erimes being cognizable by a Comxt Martial.

(3) All persons who had committed crimes or
offences at sea.

Lastly, All persons whatever resident without
the jurisdiction of the Supreme Courts and the Court of
the Recorder of Prince of Wales’ Island vere subject
to the jurisdiction of Magistrates and Joint Magistrates
acling as Justices of the Peace in certair cages. The
law regulating the appointment and powers of Justices
of the Peace was subsequently laid down by Act IT
of 1869, andl afterwards by the Code of (riminal
Procedure,

Magistrates of Police for the Presidency Towns were
first appointed under Act XTI of 1838, The Act
required that they should be previously made Justices
of the Peace ; and gave to each of them a]} the powers
and jurisdiction which are by law vested i two Justices
of the Peace.

Both by the Code of Criminal Procedyre passed in
18611 and previously thereto, Europegn British

*See Morley's Administration of Justice in Ingia, p. do.
4 Act XXV of 1861, Sec. 39.
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subjocts could only be committed or held to bail for 1781—is7e.
trial by a Justice of the Peace. A Magisirate (not

being a Justice of the Peace) could only hear the
complaint, issue & warrant of arrest, and hold him to

bail with a view to the complaint being investigated,

by a Justice of the Peace.

The functions of a Justice of the Peace were'
threefold ; firdt, the trial and punishment under certain
Acts and Statutes* of offences by summary conviction,
and without a jury; secondly. the investigation of
charges in view to the committal or discharge of the
accused person; and thirdly, the prevention of crime
and breaches of the peace.

By the 157th section of the Statute noted be]ow,'l“(foronera.
it wus recited that it was expedient that Coromers
should be appointed for the settlements in India for
taking inquests upon view ot the bodics of persons
coming or supposed to have come to an untimely end.
Power was accordingly given to the three Governments
within their several Presidencies to appoint by order in
Council certain British subjects to be Coroners, and
by like orders to Supersede or remove them as oceasion
might require. They were, in respect of their powers
and jurisdiction within the limits of the settlements for
which they were appointed, placed on a similar foofing
to Coroners elected for any county or place in England.

All the Judges of the Supreme Court were made
Coroners as well as Justices of the Pence for their
respective Presidencies.

The law relating to Coroners and their Jlll.'l(!! wa
laad down in certain subsequent} Acts; but that

*See 58 Gleo. IT, o. 158; Act VII of 1853; and Crimingzl
Procedure Oode, 1861, Sees. 163 and 165,

+33 Geo. ITT, o, 52.

1 Acts XLV of 1860, IV of 1848, aud XXVI of 1848,

¢, HQ 11
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which at present regulates their proceedings and* the
jurisliction of Coronars is laid down in a later Act of the
Imperial Legislative Council, viz., Aet IV of 1871,
amenvded a3 will be mentioned herenfter.

Of the period of time just passed under considera-
tion (1781-—1861), half a century was marked by as
wide o separstion as was compatible with social
order between the judicial authorities which controlled
Dritish-born  subjects and ruled in the Presidency
Towny and those which regulated the provinces and
avperally  speuking the affaivs of Natives. That
separation originated in the peculiar circumstances
under which 4 Company became as it were the rival of
the Crown, and when once established, appealed to
the prejudices of conquest and resisted all attempts to
alter or abolish i6. The Crown from the earliest intro-
duction of its subjects into the country provided for
the administration of justice amongst them by a system
analogous to that which existed in England. The design
of the Regulating Act was eventually to extend that
system over the conquered country. It signally failed,
and was from the first impossible. The Company, in
the exercise of the sovereign power which it derived
from the Mogul Emperor through the grant of the
Dewanny, established a system of Courts suited to the
wants of the country, but having no power over those
who owed no allegiance to the Mogul. A compromise
was made in 1781, by which the power of the Crown
Courts was restricted, and the tribunals of the Company
were recoppnized by Parliament. Thenceforward time
and policy favoured amalgamation, but numerous
circumstances and strong party feeling tended to
prevent or delay it.

In the ;Le&t two lectures will be traced the history
of the Provincial Civil and Criminal Courts which were
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established by the Company. It will be convenient
however at this place to note the verious encroachments
which were made upon the exclusive jurisdiction over
Furopeans which belonged to the Courts cstablished by
Royal Charter, and the attempts which were made 10
transfer some portion oE it to the rival institutions of
the Company.

In 1813 the first step was taken to vest the
Company’s Courts with ecivil jurisdiction over British
subjects and destroy that .complete independence of
the local Courts which Europeans had previously
possessed. It was enacted® in that year by Parliament
that British subJects resﬂfnrr trading, or holding
immovable propﬁ i’n the pravinces should be amen-
able to the Oivﬂ Courts in suits brought against them
by Na.tiveﬁ. Even then their distinetive privilege of
exemption was not entirely lost sight of, and the right
was given to them of appeal to t the Supreme Court in
cases where Natives had the right of appeal to the
Sudder Court.

1781--1872.

Tendency to
nmu]g,u.mu.
tion.

In 183671 afte» the establishment of the Legislature -

of 1834, an Act was passed which repealed the provision
just quoted of the Statute of George III invidiously
giving a right of appeal to the Supreme Court, It
enacted that no person by reason of birth or descent
should be exempt from the civil jurisdiction of certain
of the Company’s Courts therein specified, the number
of which was increased by later legislation.}

No further step was taken towards a’ uniform
administration of civil justice till the union of the

* 53 Gleo. III, c. 155, 8. 107.

t Act XT of 1836,

+ Sce Acts XXIV of 1836, I1T of 1839, VI of 1843, and IIL of
1860.
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Sudder and Supreme Courts was effected by Act of
Parliament. Since then Englishmen and Indians have
heen subject in civil matters to the same Courts and
to the sume procedure.

The ygeneral exemption of Kuropeans from the
criminal jurisdiction of the provincial Courts remained
till the Criminal Procedure Code of 1872. The earlier
Cuile, and the Indian High Courts Act, both passed in
1861, recognized and preserved that exemplion. And
the powers of the old Supreme Cowrt, derived from its
Charter and from analogy to the Court of Queen’s
Bench, were retained by the High Court in its original
jurisdiction.

Circnmstances, however, led to that exemption
being slowly and reluctantly challenged. By the
Statute of George III (53 Geo. IIL, c¢. 153) the
Magistrates in the provinces were authorized to act as
Justices of the Peace, and to have jurisdiction over
British subjects out of the Presidency Town in certain
criminal cases and also in cases of small debts due by
them to Natives. After the Legislature of 1834 was
established, the jurisdiction of such Magistrates was
gradually increased.* The Mahomedan Code of
Criminal Law was gradually disused, and since 1861
the Penal Code has applied alike to Furopeans and
Natives. The Criminal Procedure Code of 1872 re-cast
the Criminal Courts, and effected a considerable
advance towards miformity of criminal administration,
preserving, however, to Kuropean Dritish subjects
such privileges as policy und safety seemed tio
Tequire.

*Ses Acta XXXIT of 1838, IX of 1840, 1V of 1843 and VIL
of 1833.
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.ﬂ‘ound-ation of Civil Courts—IEstablishment of Supreme Court—
Rival establishments of the Company—Changes in the scheme
of 1772—Native authority restored—Effect of the changes—
Separation in 1780 of Civil and Revenue J urisdiction—Struggles
between Civil and Revenue Courts—Sudder Dewanny Adawlut—
—Re-union in 1787 of Civil and Revenue Jurisdiction by
Lord Cornwallis—Changes in the Courts to effect that object
—~Second separation in 1798 of Civil and Revenue Jurisdiction
—Reagons for that separation—Duties of Collectors—Re-
organization of Civil Courts—Sundder Dewsnny Adawlut—
Provineial Courts of Appeal—Courts of Dewanny Adawlub -
—Lower grades of Judges—Thanges in the Civil Courts in
1831—CQradual recovery by Collectors of juriadiction over
rept cases—TFirst step—Second step—Third step—Collectors
given exclusive jurisdiction in rent cases in 1831—Further
oxtonsion of the Collector’s jurisdiction—Suita cognizable by
the Collectors under Act X of 1859—Control over the
Collectors—Opposition to the passing of Aet X of 1858—
Consequences of the Act—Jurisdiction over renbt cases
re-assumed by Civil Courts since 1869—Act VIII of 1868
(B. C.)—Further Xlistory of the Civil Courts—Madras Courts
~TInferior tribunals—Bombay Courts—Revenue jurisdiction
in both Presidencies— General Codes of Civil Procedare and
Evidence,

‘Tag carliest proceeding of any importance, with Foundations
veference to the establishment of provincial Courbs for at;ﬁ‘t:ﬂ
the administration of civil justice, was the report of

Warren Hastings and the scheme which was prepared

in 1772.* A leading festure, it will be remembered,

of that scheme was the union of fiscal and judicial

authority in the same officers.

Then followed the policy already described which Estzbliafh-
ded to the cstablishment of the Suprems Court, und the ’su::mﬁ.
= Co

-

*See anle, pages 30-81,
(165 )~q,
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disastrous results of the first few years of its administra-
tion. The play, if gver it had been formed, as there
seomy reasun to suspect, of drawing into the hands of
the new Court the superintendence of the whole adminis-
trution of jusbice, had obviously failed. So also had

* failed Mr. Sullivan’s scheme {or establishing & somewhat

simdlar Court, whose members were to be appointed
by the Company, sud whick it was intended should
bring the whole of the Native Courts into subordination
to it.* A Court therefore was established, whose juris-
diction extended over all ihe vast lerritories included
in”the Presidency of Fort William, but which was
isolated from the gencral Courts of the country over

. which it failed to acquire any influence or authority, It

had a personal jurisdictioh thinly scattered over a dense
population and a wide extent of country. It enforced
that jurisdiction, issued its wzits, seized and sold lands
and property in the midst of people who lived under
& different law and procedure front those observed by
the Court, and were subordinate to other tribunals.

Contemporaneously with the esta.bhshment of the
Presidency Town system which has been described in the
last chapter, and which emanated mostly from the
Crown and Parliament, the Company had stiiven to
establish w system for the administretion of justice
thronghout the Mofussil. The history of the civil and
criminel institutions which were so established (and by
aid of which, with occasional interference from the
powers which belonged to tha rival system, the Com-
pany endeavoured to rule the three Presidencies which
they had acquired will be outlined in the present
chapter). :

* Fifth Ap;en(}ix to Third Report of Select Committee, 1831 ;
Sk C. Grey’s Minute, pp. 1142, 1145,
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. The Regulating Act led to numerous alterations in
the scheme of Warren Hastings; for the Governor-
General was out-voted by a majority of his Council who
had recently arrived from England. The changes
which they made in the Civil Courts were as follows :—.
In 1775 the supcrintendence of the collection of the
revenue was vested in six Provincial Councils, appoingt-
ed for the respective divisions of Calcutta, Burdywun,
Dacca, Moorshedabad, Dinagepors, and Patna ;fand
the administration of civil justice was transferred fromn
the European Collectors, who were recalled, to Native
Amiils who were appointed instea.d.jFrom them an
appeal lay in every case to the new Provincial Couucils
and {hence under certain restriotions to the Governor-
General and Council as the Cudder Adawluf.

In the same yenr the Directors urged and effected
the restoration of Mahomed Reza Khan to the high
office which he had held at Moorshedabad, and from,
which he had been dismissed by Mr. Hastings.*

The majority of the Council were in favour of
again making him in name and title the Naib Subah,
ie., in effeet recognizing the existence of the Nabob’s
government, deeming that step polilic for manuging
discussions with foreign faciories. Mr. Iastings
unsuccessfully opposed it, saying “ that the Nabob isa
mere pageant, without the shadow of authority, and
even his most consequential agents receive their expross
nomination from the servants of the Company . The
Judges of the Supreme Court had held the sume thing
when & servant of the Nabob’s claimed exemption from
their jurisdiction as an ambassador. “I do not ?, said
Mr. Hastings, “ remember any instance, and T hope

»

« Mill's History of Bogland, Vol ITE, p. 435.

T
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none will be found, of our having been so disingenuous
as to disclaim onr,own power, or to affirm that the
Nabob is the real sovereign of those provinces ™.

Mahomed Reza Khan* was removed again in 1778,
after Mr. Tastings had, through the death of one of his
colleagues, become, with the aid of his own casting-
vute, supremne in the Government.

The effect of the alterations made in 1775, taken
together with the translerence of the Nizamut Adawlut
from Unleutta to Moorshedubad, was to revive o some
extent the Native Government for the purpose of
administering civil and criminal justice, probably
with a view to elude the interference of the Supreme
('ourt, and to effect a eensiderable separation between
that department and the business of revenue collection
and management.

In 1780 regulations were passed in pursnance of the
legislative authority granted by the Regulating Act
and by those regulations the separation just referred to
between the judicial and revenue authority was com-
pleted. The jurisdiction of the six Provinecial Cotincils
was confined exclusively to revenue matters ;¥ and it
was resolved that, for the more effectual and regular
administration of civil justice, district Comrts of
Dewanny Adawlut should he established within the
jurisdictions of the six Provincial Councils. These
Courts were to be independent of the Councils, and to
exercige jurisdichion over all elaims of inheritance to
zemindaries, talookdaries, and other real property, or
mercantils disputes, and ell matters of personal
properly ; all cases regarding revenue or rent being

* Mill's History of Indis, Vol. IV, p. 20.
1 Reg, I, 1780, s. 3.
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reserved for the exclusive cognizance of the provincial
Couneils or of the Collectors* who,superseded them.

Highteen of these Dewanny Adawluts were estab-
lished. Regulations for their guidance vere drawn up,
by 8ir Elijah Impey, and incorporated in a revised
Code. The ultimate appeal lay to the Sudder Dewanny
Adawlnt. And shortly after this distinct separation of
civil justice from revenue collection, the Supremse
Court was deprived of the right to interfere in matters
concerning the revenue. -

Thus, in seven years from the date of Warrén
Hastings’ scheme, which united in the same hands
fiscal and judicial powers, a considerable alteration was
made in the constitution of the'tribunals of civil justice.
The period had been conspicuous for the conflict which
had been carried on between the Supremne Court and the
Governor-General's Council, which resulted in the Act
of Parliament of 1781. Experience seemed to suggest
that it was advisable to divide the business of the
provincial tribunals into two parts, that which pecu-
liarly concerned the revenue, and that which peculiarly
concerned individuals. The former continued to be
preserved to the Provincial Councils, that is to the
Colleotors who eventually superseded them, but they
were exonerated from the burden of adjudicating upon
private disputes, which was transferred to separate
Courts atyled the Dewanny Adawluts.

Then there ensued a struggle between the Civil apd
Revenue Courts, insignificant no doubt as “compared
with the civil war which raged betwcen the Supreme
Court and the Supreme Council, but sufficient to engage
the serious attention of Government. The rival claiws

]

* See Harrington's Analysis, Vol. I, p. 31.
.
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of the'Levenue and Civil Courts to exercise jurisdiction
were destined to g long antagonism and to varying
surcess. It is interesting to observe that, within a
few nionths of the separation of their functions, the

Aiovernor-Ueneral penned a minute,* which said :—

“The institution of the new Courts of Dewanny
Adow]lut has already given oceasion to very troublesome
eud alarming competition between them and the
Provincidl Councils.” The history of the Civil Courts
of this country involves a narrative of these struggles
which ensued Detween the revenue suthorities and the
judicial officers to gain exclusive jurisdiction.

From the first, however, the business of the Suddex
Dewanny Aduwlut was, described to be not only to
receive appeals from these C'ourts, but to superintend
their conduct, revise their proceedings, remedy their
defects, and gencrally to form such new regulations
and checks as experience should prove to be necessary
to the purpose of their instibution. In 1780 the Chief
Justice of the Supreme Court was appointed Judge of
the Sudder Dewanny Aclawlut, and was vested with
all its powers. The Governor-General and Couneil,
who previously formed that Adawlut, ceased to belong
to it, but it was expressly stipulated that the Chiel
Justice should enjoy the office and salary at their
pleasure. The Chief Justice, in fulfilment of the duties
whichk devolved upon him by virtue of his new office,
prepared & series of regulations for the guidance of the
(ivil Courts, which were afterwards incorporated in a
revised Code passed in 1781

In the same year, that is in 1781, the Sudder
Dewanny Adawlut wns constituted by Act of
A

-

* Mill's History of India, Vol. IV, p. 243.
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Parliament* a Cowt of Record. Although it was 1772 19us.

1)

not established by Ruyal Charter, it was nevertheless
distinguished from the ordinary Courts of the Company,
and traced its final establishment to the recognition
and sanction of the Imperial Parliament. In the
next year the Court of Directors sent out orders to the
Governor-General in Council to resume the superin-
tendence of that Court.

Lord Cornwallis came to India us Governor-Ceneral Reunion
in 17886. I'revmus to his arrival, an Actof Parliamentt 1::&_5_73,7,,? £
had “established & Board of Commissioners for the ;“}‘f'%“‘:mn
Affairs of India, and had directed enquiries to be made 'alnf-;; rllhs
as to the grievances of the Natives. TLord Cornwallis
brought with him instructions, from the Counrt of
Directors, dictated with a view 1o carry out the object
of Parliament, which was, in the words of the Act,

““to estublish permnanent rules for the scttlement and

collection of the revenue, and for the administration of )  odyest
justice founded on the ancient laws and local usages of

the country ”

(He accordingly directed the re-union of the fune-
tions of civil and criminal justice with those of the s

e ot e

e it me

T

the Dewanny A “Adawluts under The supelmtendence

of the Co]lectors) he resolved Tin Councll to resume (3)
the superintendence of the adnumqtmtmu of eriminal

justice Throlughout the provinees; and after a Tew
years removed to Caleutta the Nizamut Adawlut which
had been, during the iime of Warren Ilastings, trans-
ferred to Moorshedabad. Although the fanctions of
civil justice and of the collection of the revenue wore
re-united in the person of the Collectors, the Cousrts

-

* 31 (eo. III, c. 70, 8. 71.
T 24 Geo. I, o, 25.
N2
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over thich they presided were kept distinct. Lord
Cornwallis’s policy, apparently, was_ io_revive the
institutions which had been {ramed in pursuance of the
scheme of 1772 and to carry out the intentiong of
~Warren Hustings before the changes made by the
Couneil led to the adoption of a different system.

Tt was in* the year 1787 that it was resolved, in
obedience to The Court of Directors, that the office of
Judge of the seyeral _Mofossil_Conrts- (except those
which were established in the cities of Patna,
Moorshedabad, and Dacca.) should be held by the
person who had charge of the revenue; and in
{he same year a revised code of judicial regulations
adapted to this change of system was published.
All revenue cuses were by this code assigned to
the Collector, from whom an appesal lay to the Board
of Revenue, and ultimately to the Governor-General
in Council. The object of thus reverting to the
system which bhad been discontinued in 1780 was
to accustom the Natives to look to one master. It
was considered impossible, after the experience of
seven years, t0 draw a line between the revenue and
judicial departments in svch a manner as to prevent
their clashing. The then existing regulations had
endeavoured to do 80, but constant confusion was the
result.

But then came a third change of policy.t In a
minute of Lord Cornwallis, published in 1793, he said :—
** There is no class of men which Government should
watch with greater jealousy, and on whom the regula-
tions should have a stricter control, than the officers
who are entrusted with the collection of the public

-

‘HnniugtonsAna.lysm, Vol. I, p. 32,
t Harrington’s Analysie, Vol. I, p- 42

[ Ve
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revenue. It is necessary to arm them with power to
enforce their demands, * * *; but to prevent the
abuse of this power, there should be Courts of Justice
ready to punish oppression and exaction™, The ex-
perience of six years induced Lord Cornwallis to returne
to the system of separation of the fiscal and judicial
systems which he found in existence on his arrival.

Accordingly in the same year he established a
complete system of judicabure throughout the
Presidency of Bengal, and fprmed the cxisting regula-
tions into a regular code. The chief feature of the new
system was the aholition of £ho Revenue Courts and the
transference of all causes hitherto tried by the revenue
officers to_the Civil Courts; thus entircly separating
the collection of revenne from_ the adwinistration of
justice, which were thenceforth confided to_ separate
offices. ‘° All questions ”, said the preamble to the
reglation* which carried out this policy, “ between
Government and the landholders respecting the
assessment and collection of the public revenue and
disputed claims between the latter and their ryots, or
other persons concerned in the collection of their rents
have hitherto been cognizable in the Courts of Maal
Adawlut, or Revenue Courts. The Collectors of the
Revenue preside in these Courts as Judges, and an
appeal lies from their decision to the Board of Revenue
and from the decrces of that Board to the Governor-
General in Council in the department of revenue.

“* The proprietors can never consider the privileges
which have been conferred upon them as secure whilst
the revenue officers are vested with these judicial
powers, Exclusive of the objections arising to these
Courts from their irregular, summary and often ez parte

*Reg. II of 1763. ’

~.~
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proceeilings, and from the Collectors being obliged to
suspend the exercise, of their judicial functions whenever
they interfere with their financial duties, it is obvious
that, if the 1egulations for assessing and collecting the
public revenne are infringed, the revenue officers
thoraselves nust be the aggressors. and that individuals
who have heen wronged by them in one capacity can
never hope to obiain redress from them in another.
Their financial ocenpations equally disqualify them for
ailministering the laws between the proprietors of land
aud their tenants.

“ Other security, therefore, must be given to
landed property and o the rights atlached to it, before
the desired iniprovements in agriculture can be expected
to be cffected. Government must divest itselt of the
power of infringing in its executivo capacity the rights
and privileges which, as exercising the legislative
authority, it has conferred on the landholders. The
revenue officers must be deprived of their judicial
powers. All financial claims of the public, when
disputed under the regulations, must be subjected to
the cognizance of Courts of Judicature, superintended
by Judges who, from their official situations and the
nature of their {xusts, shall not only be wholly uninter-
ested in the result of their decisions, but bound to
decide impartially between the public and the pro-
prictors of land, and also between the latter and their
tenants. The Collectors of the Revenue must not only
be divested of the power of deciding upon their own
scts, but rendered amenable for them to the Courts of
Judiesture, and must collect the public dues subject
to a personal prosecution for every exaction exceeding
the amount which they are suthorized to demand on
- behalf of the public and for every deviation from the
regulations prescribed for the collection of it™.
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It must be admitted that this preamble lays down 1772—1908.

a sound and remsonable policy, founded upon strict
justice, necessary for the due preservation and security
of what are called landed inferests. But althoush that
policy was immediately carried out by Liord Cornwallis~
constant attempts were successfully made in the
interests of the Executive to depart from it in later
times. In 1831 we shall find that those jurisdictions
were again united, and that, later on, Act X of 1839
was passed which directly violated the principles and
policy laid down in the preamble to that famous regula-
tion. .

The Collectors were thenceforth entrusted with the Duties of
collection of the revenue payable to Governmnent as Clector:
executive officers subordinate to the Board of Revenue.

The nature of their duties was described in Section 8,
Regulation IT of 1793.

—_—

Having thus confined the Collectors to their Re-organiza-
exclusively executive functions, the next step was t0 (oo o
re-organize the Courts of Justice and render them
efficient and independent. Accordingly, by the next
regulation,* Government;, in the language of its proam-
ble divested itself ‘‘of the power of interfering in the
administration of the laws and regulations in the first
instance, reserving only as a Court of Appeal or Review
the decision of certain cases in the last resort ™ ; and
lodged its judicial authority in Courts of Justice.

By Regulation VI of 1793, the Sudder Dewanny gudder
Adawlut was re-established at the Presidéncy, and R‘K’;’lﬂ{'
consisted of the Qovernor-General and the other
members of the Supreme Council, It received appeals ™
from the provincial Courts and Councils and from the

-

* Reg. TIT of 1783,
~
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Covur Board-of Revenue. In 1801, it wus made to consist of
Vit three Judges, appointed by the Governor-General, the
chief being also a metnber of the Supreme Counci], the

uther two being selected from the covenanted servants

&f the Compuny* ; and in 1811 (see Regulation XITI)

of a Chief Julge and as many Puisne Judges as the
Governor-General in Council should think necessary.

The powers and duties of the Court were defined by the
Regulations of 1793 and 1801 ; and were extended by

later legislation over Benares and the Ceded Provinces.t

) "In 1831 a Suddert De-wa.nny Adawlnt was consti-
tuted for the North-Western Provinces with similar
puwers.

ggz:th;c‘i;l Four Provincial Courts of Appeal were established
Appeal. (Regulation V of 1793) within the provinces of Bengal,
Behar, and Orisse for the purpose of hearing appeals
from the several zillah and city Courts next mentioned ;
the Sudder Dewanny Adawlat being vested with
appellate jurisdiction and general power of supervision
over the inferior Courts in all suits above Rs. 1,000.
By later regulations two more Provincial Courts were
cstablished ; one for the province of Benares, and one

for the Ceded Provinces.

Y;;‘;l:uﬁr Courts of Dewanny Adawlut for the trial of civil
Adawlat.  +sSuits in the first instance were by Regulation IXL cof
1793 established in tweuty-three zillahs and three cities.
It defined their jurisdiction, and directed the Judges of
those Courts to act when no speecific rule existed aceord-
ing to justice, equity, and good conscience; while
Regulation IV prescribed their procedure. In 1795
20d]1803 similar Courts were established in the Benares

« *Reg. IT of 1801.
T Hee Reg. X of 1705 and V of 1808,
T Reg. VI of 183l.
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and Ceded Provinces. These regulations were all
repealed by Act X of 1861. The Provincial Courts
themselves were abolished in pursuance of Regulation II
of 1833.

Below the city and zillah Courty were two classes
of inferior Judges First in order, were the Registrars
of those Courts who could decide causes for amonnts not
exceecling Rs. 200, subject to revision by the Judge.
The uext and lowest grade of Judges were the Native
Commissioners who, under Regulation XL of 1793,
could decide civil suits for sums of money or persoual
property of a value not exceeding 50 Sicca rupees.
Of these officers, the head Comlmssmnel"* were called
Sudder Ameens, and the rest t were called Moonsiffs,

This was the general outline of the new systenn
which was established for the administration of civil
justice. {!The year 1793 marks the era of independence
in thet administration. The Government endeavoured
to separate between their judicial and executive fune-
tions and to render the officers who performed the latter
functions amenable to the authority of those who
exercised the former duties. ;) The Courts so established
lasted most of themn for a considerable space of time,
nearly eighty years, but by the process of occasional
extension and repeal the statutory provisions which
oreated them wero enveloped in some obscurity.

Some alterations in detail were made during
subsequent years. Regulation XXIII of 1814 consoli-
dated the several rules which had been passed regarding
the office of the Native Commissioners ; modified and
extended their powers in the trial and decision of ecivil
suits ; authorized the Judges of the zillah and city

Courts to employ them in the execution of certain-

additional duties; and transferred to the provincial
0, HC 12

1772--1908.

Jower grades
of Judges.



178 LATER HISTORY :

CuapTER Courts the control over their appoiniment and removal
vIL which had been formerly exercised by the Budder
Dewanny Adawlut.

Changos in At length, in 1831, Regulation V of that year made

the Civil -~ . . .

Courts in  , Some important alterations. The object was reciled

1831. in the preamble to be the gradual introduction of
respectuble Natives into the more important trusts
connected with the administration of the country)
Mouonsiffs were invested with power to try and determine
suitg for money and other personal property of the
value of Rs. 300, suits with regurd to land of the value
of Rs. 300, except such land as was exenipt from the
payment of revenus., The Judges were empowered
to refer to the Sudder Ameens any suits which did not
exceed Rs. 1,000. Principal Sudder Ameens were also
suthorized to be appointed, to whom suits migfﬁ: be
referred not exceeding Rs. 5,000. "Registrars’ Courts
were abolished ; provineial Courts of Appeal were
gradually superseded, and in two years finally abolished ;
and original jurisdiction was given to the Judges in all
suits exceeding in value Rs. 5,000, with an appeal
direet to the Sudder Dewanny Alawlut. All the
procedure provisions contained in these and preceding
regulations were repealed, and one general code upon
that subject was first established by Aet VIII of
1859.

Gradua}’ ro- During this lime, that is in the period which
&zﬂm{: of Intervened betwcen 1793 and: 1831, the relations of the
urisdiction (1, Jiectors to the Civil Courts underwent considerable

rent eages, . e
alterations.

The system of 1793, which, to all appearance, Liad
finally severed the work of administering justice from
that of collecting revenue, had provided,* in order to

-

* Ses Reg. XIII of 1793,
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epsure expedition, that the Judges nf the zillah and
city Clourts might refer petty suits tb their Registrars, or
ag they came to he ralled in later timey Sudder Ameens
or Principal Suddsr Ameens, as the case miwsht be,
Advantage wos taken of thiy cireumstance in the very
next year to te-invest the revenue officers with gome
of the puwer which they had lost. It was the duty
of the Judges to tevise the orders of the Registrars, and
to countersign thein hefore they were considered to be
valil. The work of revision was fuuwd to he as long as
that of trying in the fir<t instance. And so it was
enacted by Regulation VIII of 1794 thut the Courts
might refer to the Cnllectors all rases v hich hetor the
new systemn, had heen cogpizable by them. The
Collectors were thereupon hound to send in their report
which the Judge might confirm or sct aside, or he might
make any order thercon that he might think fit. This
was the commencement of a re-transfer to the Collectors
of judicial functions, increased authority being
required, as it was wiged, to enable them to chtain
payment of the {ioverument revenue.

In the next year, a swumary procedure was
provided for the determination of c¢laimy to arrears of
rent. This was superseded hy Regnlation VIL of 1799
which for o long titne furmel the Lusis of summary
suit law. It wos recited in that reculation that the
powers of the landholders for enforeing payment of
rents had been in some cases found insuflieiont, and
that considerable delay had occurred in payment of
Goverument revenue. It referred to the summary
process of recovery given by Regulation XXXV of
1793, and ecuactedd soveral rules in lieu thereof. Tt
enforced the strictest ohservance of the 1ule, laid down
in Regulation VII of 1793, that the CivA Courts were

to give priority to rent and revegme cases. They
1
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Ouarree were still authorized to refer cases for report to the
vit. Collectors, and afteewards to adjudicate upon them.
The object of the regulation was to enable landed
proprieturs to realize their rents speedily, with a view

to punctual payment of Government revenue.

Agnin, in 1812,* a summnary remedy wus given to

‘the ryof against his landlord in all cases in which be was

nggrieved Ly distress for rent, The cognizance of such

1 cases was also practically vested in the Collector, to
vhom they were ordered to. be referred.

Third step. * And in 1824, about thirty years after Lord Corn-
wallis’ policy had been carried into effect, an important
regulation} was passed, which recited that the provi-
sions contained in the regulations then in force empower-
ing the Judges of the zillah and city Courts to refer
accounts and summary suits to the Collectors for
report, hud been found msufficient to expedite trials.
It was considered by the Legislature to be indispensable
to the attainment of that object that the revenue
officers should be vested with authority to hear, investi-
gate, and determine by & summary pgocess, and subject
to a regulay suit in the Civil Court, all rent suits which
might be referred to them by the Judges. Rules were
enacted in this regulation for their guidance, and the
same powers wore given to them as were vested in the
Civil Courts, for compelling the attendance and the
examination of witnesses, and generally for all process
except execution of their décrees, which was confided
to the Ciyil Courts.

Collactors This was followed in 1831 by another regulation,
e . which deprived the Judges of all jurisdiction over

tion in rent it i N I 4]
oo Ip renk, | summary suits relating to rent, end tranaferred them

“#Sea Reg. V of 1812,
T Reg. X1V of 1824,
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to the exclusive cognizance of the Collectors, whose
decigsions were to be final, subjegt to o regular suit
which was to be brought in the Civil Conrt. The
Commissioner could revise the decision of the Collectors
solely on the ground of the ease not being of a natucd
cognizable as & surmary suit.

Thus in 1831 rent and revenue cases were again
transferred to the Colleciors, in order tu facilitnte the
collection of Government revenue. No rules, however,
for conduncting the summary inquiry, ecither Lefore the
Civil Courts or before the Collectors, had ever been
laid down. Conasiderable oppression resulted from this
state of things, ithe tenants not being sufficiently
protected from the landlord, and the lundlord not heinyg
sufficiently protected from the Collectors.

In 1857 a Bill was introduced into the Legisiative
Council of India, with a view to enlarge and define the
jurisdiction of the Collectors, with respect to summary
suits for arrears or exaclions of rent, and generally with
respect to the law regulating the relations of landlord
and tenaat. Th® Collector was considered to be ihe
person most deeply interested in promoting this branch
of the administration of eivil justice, being best
acquainted with the fiscal state of the district, with
the tenures prevailing in it, and with the eharacter of the
landiords. The Dill gave 10 ihe revenue officers
exclusively the primary, cognizance of all cases of
ejectment, cancelment of leases for arears of rent,
enhaucement of rent, and right of demanding pottahs
and kubooleuts.

As the law stood before that Bill, the Civil Courts,
und not the revenue officers, had jurisdiction to try
euits for the delivery of pottahs or kubooleuts, or for®

the determination of the rates ol rent at which such
H
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Gﬂ‘l;fffﬂ pottalis or kubooleuts ought to be delivered, and also
over all snits in ejectment, or to cancel a lease for non-
payment of rent, or for breach of conditions of any
contract involving a liability to ejectment or cancelment
of a lease. Collectors and Deputy Collectors, therefore,

" it was proposcd should acquire a still greater portion of
the jurisdiction of the Civil Courts than they had
previously obtained under the Regulations of 1824
and 1831.

Suits cogni- The Bill became law in 1859, being Act X in that
zable by the . "

Collectors _  year passed by the Governor-General in Council. It
under Mot X provided in tho 23rd Section that the lollowing suits
should be cognizahle by the Collectors of Land Revenue
and should be instituted and tried under the provisions
of that Act, and except in the way of appeal as therein
provided, should not be cognizable in any other Court

or by any other officer, or in any other manner * :—

(1) All suits for the delivery of pottahs or kuboo-
lents, or for the determination of the rates of rent at
which such pottahs or kubooleuts are to be delivered.

(2) All suits for damages on account of the illegal
exaction of rent, or of any unauthorized cess or impost
or on account of the relusal of receipts for rent paid
or on account of the extortion of rent by confinement or
nther duress.

(3) All complaints of cxcess in demond of rent
and all claims to abatement of rent.

(4} All suits for arrears of rent due on account of
land eithér kherajee or lakheraj, or on account of any
rights of pasturusge, forest rights, fisheries, or the like.

(8) All suits io eject any ryot, or fo cancel any
lease on account of the non-payment of arrears of rent

* Bection 23.
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or on account of & breach of the conditions of any 1772— 1908,
contract by which a ryot may ba liable to ejectment,
or a lease may be liable to be caucelled.

(6) All suits to recover the vecupancy or possession
of any land, farm or tenure, from which a ryot, farmer
or tenant has been illegally cjected by the person
entilled to receive rent for the same.

(7) All suits arising out of the exercise of the
power of distraint conferred on zemindars and others
by the .\ct,* or out of any acts done under colvur of the
exercise of the said power as hereinafter particularly
provided.

{(8) All suits by zemindars and others in receipt of.
the rent of land against any agents employed by them
in the management of land, or collection of rents, or the
sureties of such agents for money received, or accounts
kept by such agents in the course of such employment
or for papers in their possession.

In the performance of their duties under the Act g?:'gglllgff
the Collectors and Deputy Collectors, so far as these tors.
latter were vest&l with any powers thereunder, were
rendered subject to the general direction and control of
the Commissioners and the Boards of Revenue, And
the Deputy (ollectory were placed under the direction
and cortrol of the Collectors to whom they were
subordinate. Appeals were allowed in certain cases
from the Deputy Collector to the Collector, and from
the Collector to the Comwissioner. Orders passed in
appeal by o Commissioner or a Collector were not open
to any further appeal, bul the Board of Kevenue or
the Commissioner wight vall for any case, and pass such
orders therenpon as they might think fit. A Collector's
decree was not appealable if for money helow Rs. 100

* See Sections 112 oand 114,
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unless the decision involved some yuestion of right to
enbance rents or some question relating to a title to
land.

Mr. Peacock strongly opposed the passing of the

-23rd Section, which took away the jurisdiction of the

Civil Court, and transferred so many suits to the
exclusive cognizance of the revenue officers. e
objected to abolishing the ]unqd.'xctlon of the Civil
Conrts, and also to the competensy of the revenue
officers 10 exercise this new jurisdiction, and he pointed
out-that the object of Regulation VIII of 1831 appeared
to be to encourage regular suits in n Civil Court, rather

than summary suits before a Collector when the

law gave an option. Mk Peacock and Sir Charles -
Jackeson recorded their dissent from the Bill, on the
ground that it invested the revenue autherities with
power to iry the suits between landlord and tenant,
and deprived the regular Civil Courts of their jurisdie-
tion, notwithstanding that the suits might involve
difficult questions of law and fact.

The consequence of Act X of 1859%as found to be
that cases involving difficult and intricate points of
law, and concerning important interests in land, came
ou for adjudication before Collectors and their subordi-
nates, and it soon appeared that such officers were
therehy entrusted with work of more difficulty aund
vesponsibility than was suited to their official knowledge
sud experience.

In ten r3,&2:7&115 from the date of that Act, notwith-
standing the familiarity with that class of cases which
time had brought to the Collectors and their deputies,
the Bengal Legislative Council passed an Act (VIII
of 1869) which aythorized the transfer of the jurisdiction
to hear and determine them back again to the Civil
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Courts ; which Courts were to accept the procedure
of the Civil Procedure Code with & few modifioations,
such as the nature of the subject required. All suits
which, under Act X of 1869, were trinble hy Collectors
of Land Revenue, were under the later Act transferred
to the coguizance of the Civil Courts. The Act took
offect in those districts in the Lower Provinces of Bengal
to which it was extended by order of the Governor-
General published in the Calewita GFazelte. In districts
so montioned the jurisdiption of the Collectors to
entertain civil suits, under Act X of 1859 and Bengal
Act VI of 1862, censed save as regards any suils or
proceedings then pending before them ; and it was
enacted that all suits broughg for any cause of action
atrising under either of those A.cts, or under Act VIII of
1869, should be cognizable by the Civil Courts in those
ploces according to their several jurisdictions. In
1835 the Bengal Tenancy Act was passed by the
Governor-General of India in Council and repealed
the whale of Act X of 1859 and Act VIII of 18GQ.
Under the 13th Chapter of this Act the Civil Courts
have jurisdiction®in all matters between landlord and
tenant ; and the procedure and appeals in all rent suits
are regulated thereby. Revenue Officers are however
given jurisdiction under the 10th and 11th Chapters
of the Act to determine disputes between landlords
and tenants arising in the course of the preparation of
records of rights, according io the procedure prescribed
for Civil Courts. Appeals from fheir decisiony lie
to the soperior Civil Conrts in the DiStrict and
ultimately to the High Court.

17721908,

Act XVIIT of 1873, however, which was passed icﬁ XVIIL
for the North-West Provinces, though it repealed Act X of 1878.

of 1859, consolidated and amended, that and its®
amending Acts, and preserved to the Revenue Courts



CHARTER
VIIL

Further
biator,y of
the Civil
Courts.

186 LATER HISTORY !

their exclusive jurisdiction. Subseyuently Act XII of
1881 pursued the same course. Settlement Officers
continue to be, from time to time, in different parts of
India, vested with civil jurisdiction in rent cases to
ihe exclusion of the Civil Courts.

Having thus traced the progress of rivaley between
the Civil and Revenue Courts, it only remains to state
that the Adawlut system was revised and placed upon
a definite footing by the Bengal Civil Courts Act of
1871, to be hereafter described in dealing with the
existing judicial system. The course of legisldtion was
found to have introduced considerable confusion as to
the functions of the Judges and the constitution and
jurisdiction of the Court§. In order to ascertain them
it had become necessary to trace ont and piece fogether
various bits of legislation which were distributed over
no less than thirteen different enactments. Mr,
Fitzjames Stephen* thus in 1871 described the statutory
basis of the existing Courts. First of all there were two-
regulations in 1793, large parts of which bhad been
repealed and amended and re-amended ; what remained
of each defined the jurisdiction and procedure of the
zillah Clourls of Lower Bengal, Patna, Dacca, and
Moorshedabad. Then with regard to the regulations
of the later years, the unrepenled bits of them when
discovered applied a similar system to other cities
sud to the provinces ceded hy the Nawab Nozim of
Bengal to the Kast India Company, and finally other
enastroents purported to extend the same system to
the conguered provinces situated within the Doab
and on the right bank of the Jumna, and to the territory
ceded by the Peishwa, A prolonged course of reading

* Tegialative ‘Pracesdings of the Govarnor-Geneval's Counll,
1871, ™ 87,
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and of the exumination and collation of different 1773—1908.
enactments was necessary before any man could
discover what were the Courts that really existed in
Bengal. The l.egislabure recognized the necessity ef

re-establishing them, and accordingly passed the,
Act of 1871,

In the Madras Presidency it appesrs that the g{;‘fr’t?
Adawlat system, framed upon the plan of Lord Corp-
wallis adopted in Bengal, was introduced in the ye&r
1802. Tbe Civil and Revenue Courts were kept distinot.
The Registrars had jurisdiction to try suits referred f0
them by the Judge. The Judges could decide finally
in suits under 1,000 rupees in value. There were fofir
provincial Courts of Appeals ,and the Sudder Court
consisted of the Governor in Council, with an appeal
from him in suits of the value of 45,000 rupees to the
Governor-General in Council. In 1806 the constitution
of the Sudder Court was altered, and new Judges
appointed.* And in 1807 the Governor was declared
to be no longer a Judge.t

In 1816} a.regulation was passed by {he local [mferot
Legislature, in pursuance of which heads of villages were
appointed Moonsiffs, with power to try sud finally
determine suits not exceeding Rs. 10 in value. They
were also authorized to assemble village punchayets for
the adjudication of civil suits of any amount within
theix village jurisdictions, the majority to decile.
Another regulation§ empowered the provincial Courts
to annul the decision of the punchayets, and to refer
to a second punchayet, whose decision, if it agreed
with. the former one, was to be final,

* Regulation TV of 1808,
t Regulation IIT of 18Q7.
1 Regulation IV of 1816,
§ Regnlution V of 1807.



CHAPTER
VI,

Bombay
Courts.

188 LATER HISTORY :

Tn 1843 the provincial Courts ot Appeal were
abolished.* New zllah Courts were established and
the jurisdiction of the subordinate Judges and principal
fudder Ameens was increased go as to inclade all suits
‘of less value than 10,000 rupees. Such Courts were to
have jurisdiction over Europeans and Americans as
well as Natives, and an appeal lay from them to the
zilloh Judges. Eventually Act III of 1873 establizhed,
as will be hereafter described, a system of Courts
gimilar to those planted in Bongal by Act VI of 1871,

. With rerard to the Adawlut system in the Bombay
Presidency, it appears that the Court of Directors in
1794 transmitted to the Government of that Presidency
a copy of the regulations proposed by Lord Cornwallis
for the internal government of the Bengal provinces ;
and eventually, Courts of Civil and Criminal Judicature
were constituted by the Bombay Covernment on
principles similar to those on which the Courts in the
Presidency of Bengal bad been esta.bliahed.j In 1827
all the Bombay regulations passed previously to that
year, with few exceptions, were resemded wnd a new
code was established by which the system of judicature
was entirely remodelled, based however upon the
Bengal Regulations of 1783. In 1845 the appointment
of joint zillah Judges, whenever the state of eivil
buginess required it, was authorized.t

The Civil Clourts of Bombay, as they continued to
axist for a considerabla space of time, were constituted
by regulatjons passed in the first seven years after the
Revised Code of 1827 which enacted such modifications
of the original system as experience suggested. Those
regulations in turn were subjected to a constant process

©  *Act VIT of 1843.
_FAct XXTX of 1845.
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»

of p;;'tinl repeal till the law and constitution’of the
Courts in Bombay as in Bengal wgre placed in & most
unsatisfactory state. Ack XIV of 1869 was eventually
passed, and constituted the Civil Conmits of Bombay
in a manner which shall be hereafter explained.

It appears that both in Madras and Bomboy the
revenuo oflicers liad the power of trying all rent suits.
From thewr decisions the appeal luy in the former
Presidency o the zillah Courts; in the latter to the
Sudder Court. In 1860 the.ucal Legislature at Bombay
passed an Act* to divest the Courls of Revenus.of
jurisdiction in eases relating to the rent of land and the
use of wells, tanks, watercourses. and roads to fields,
and to vest such jurisdiction in _the Civil Courts.

A general Code of Civil Procedure was first enacted
in 1859f. This Code, Aet VIIT of 1839, was anbse-
quently replaced by Act XIV of 1882 and later
by Act V of 1908 which is now in force. Subject
to special provisions made for the exercise of
special jurisdictions and special modes of procedure
enacted for special kinds of proceedings, this Act now
governs all proceedings in Civil Courts and proceedings
in Revenue Courts also in so [ar as they huve not been
modifiel by exceutive notification. The executive
government hes power by similar exercise of authority
to apply the Code or any parts of it with or without
modifications in the Scheduled Distriets. The law of
evidence now applicable tv both civil and criminal
proceedings is Act I of 1872

* Aot II of 1866 (Bombay C.).
1 See p. 178 ane,

1772—1908.
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CHAPTER IX.

Later Higrory—-THE PROVINCIAT, CRIMINAL
CourTs.

Criminal Justice in early times—Sudder Nizamnt Adawlut—
Mahomedan Inw—Governor-General supersedes iho Nawab
Nnzim—DPolire administration in eatly times—Scheme of
Warren Hoatings—Civil Judges appointed Magistrotes—
Further Meagures—System of 1703—NBudder Nizamut Adawlub
ZCourts of Cirenit—Abolighed in 1820—Replaced by Commis-

- sioners of Revenue and Cireuil—OCriminal jurisdiction of Zillah
Judges—Sessions Judges—Bengal Sessions Court Act of 1871
—Act of 1872—Criminal Justice in Madras—Criminal Justice
in Boambay—Sudder Nizat}ut for the North-West FProvinces—
Polica in Bengal—Supbrvision of Police by Magistrates—
Zillah Judges declared to be Magirtrates—Police in Benares
—Assimilated to  Bengal—Police  Officers-—Darogahs—
Mohurrahs—Jemadars—Watchers—Control hy Commissioners
of Circnit—Police in Madras—Police in Bombay—General
condition of the Police~Sir Charles Napier's reform of it in
Bind-—North-Wesl Provinces—Bombay and Punjab—Oudh—
Madrag—Act V of 1861.

"Tar scheme for the administration of criminal ns well

as of civil justice in Bengal is attributable to Warren
Hastings, The principle originally adopted was to
retain the Mshomedan law and law officers and Courts
for the ropression of erime, subject to the supervision,
not appsrently very close or effective, of the Govern-
ment. A scheme of police. was also prepared and
cartied into execution. But in the year 1793 the
whole systam of criminal and police, as well as of civil,
administration was remodoelled, by the light of the
experience of twenty years.

Tt appears* that Criwninal Courts, denominated
Fonjdary Adawluis, were first appointed in Bengal

% Heo Roguhtion IX of 1703, Preamble.
S 190 )
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for the trial of persons charmed with crimes or mis-
demennoury pursuant to the regulgtions paused by the
President in Council in 1772. The Colleclors of
Revenne were directrd to superintend the procecdings
of the ofticers in those Courts, and on trials to sed
that the necessary witnessed were swnmoned and
examiner, that due weight wag allowed to their {esti-
mony, and that the derisions passed were fair and
impartial.

A Budder Nizamut Adawlut was established at
Moorshadabad under the supeirintendence of a Com-
nittee of Revenue for the purpo<e of revising the
proceedings of the provincial Courts in capital cases.
It was upon the abalition of $hat Comniittee that the
Nizamut Adawlut was, for the first time, brought to
Calcutta. The history of the provincial Criminal
Courts down to the year 1773. when the Nizawmut
Adawlut was carried bhack to Moorshedabad, has
already been described.* The Foujdary .\dawluts,
however, did not work suecessfully wnder the superin-
tendence of the Bgst India Company s Glovernment ; and
the discharge uf the duties entrusted 1o the Governor-
(ieneral, as head of the Nizamut Adawlut or Supreme
Penal Comt of Culcutta, loated him with a weight of
business and of responsibility fromf which he sought
to Lo relieved. The majority of the Council tock
advantage of the circumstance to restore to Mahomed
Reza Khan, the Mahomedan Dewan to whom [ have
frequently referred, the superintendence ,of penal
justice and of the Criminal Courts throughout the
country ; and for that purpose, removed the seat of the
Nizamut Adawlut from Calentta back to Moorshedabad.

* See ante, pp. 29 to 31, -
} Mills History of India, Vol. IIT, p. 463
. '-

17721872,
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During the fifteen years which elapsed before the
Nizamut was again, restored to Caloutta, the course
of the administration of criminal justice, apart from
the jurisdiction of the Supreme Court, wos that the
Mahomedan tribunels administered Mahomedan law

" under the general control of the Nazim, but subject in
each Court to the supervision of English authority.

In 1790, it was delermined by Lord Cornwallis,

with reference to the administration of criminal
( justice,* that “ the fubuze control of so important a
branch of Government ought not to_be left to the sole
Jdiscretion of any native, or indeed of any single person
Lw@ogzs;  That year is an important epoch in
the history of this sulject. By the regulations then
passed, the powers of the Nawab Nazim passed to.the

Governor-General in Council, and the system of

oy s Tt i

criminal justice was entirely remodelled

- e
- /

Before proceeding to explain the nature of the
system then established, it will be necessary to describe
the scheme of police administration which had been
in force. Originally the zemindsars-appear to have
been the persons who were responsible for} the public
sifsty “and the mamtenance of fhe public roads.}
There was & clause in the engagement of these land-
holders end furmers of land hy which they were bound
to keep the peace; and in the avent of any robbery
being commifted on their respective estates or farms, to ,
produce both the robbers and the property plundered.

In 1772, however, the Foujdary jurisdiction of the
zomindars was {ransferred to the Adawluta;_for

* Beaufort's Criminal Digest, p. 10.

t See Prestuble to Regulation XXII of 1708,

% Ses Bengal Touncil Legislative Proceedings, Vol. V, 1871,
P, 142, Speech of the Lisutenant-Governor.
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chakaran lund had been resumed, sud collusion was 1772—1872.
constantly proved or saspected between the perpetra-

tors of offences and the offiiers who were wnintained

by the holders of land.

Aecordingly o general systom of police heeanme one "Scheme of
of the preatost wants of the country, and Mr. Hastings }‘l,n'sh‘:;qn.
in 1774 divided Bengal for purposes of pnhr-ehﬂo
{fourteen different districts, Thannadars were appointed
over them, landholders were enjoined to assist, chakaran
lands were again applied to their original design;
and Fouidars were appointed to apprebend all offenders
against the public peace. This system proved a failure,
aud lasted a very few years.

I 1781 the Foujdars and tﬁelr subordinate thanna- Civil Judges
dars were ere abolished, and fhe Judges of the Civil Courts ixn,;:’;::fe,,
were invested with the power, as Magistrates, s, of
apprehending and bringing to trial offenders in their
districts. Their duty was tn forward them to_the
Darogah of fhe nearest Gmmnal Court the power or of
punishment still resting with the Nabob's Court. The
zemindar, by specinl perigission of the CGovernor-

Ceneral in Council, vas sometimes vested with a
similar powaer,

Subsequently the Civil Judges were vested with Forther
authority to hear amnd decile complainis of slight TARASUrOS.
offences, and under certain restrictions to infhiet rorpural
punishment, and impose ‘fines on offenders. And in
order to afford the Goveroment some ovesight and
control over the penal jurisdiction of the country, &
now oftice® was established nt the Presidency under the
jimmediate superintendence of the Governor-General.

To this ollice reports of proceedings, with lists of

* Regulation IX of 1793, ss. 31, 33 and 36,
G, HG ’ 13
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c"ommib'menus and convictions, were transmitted, every
month, and sn offiver under the Governor-General,
with the title of Remembrancer to the Gr‘amm«l G«mrts,
was appomte& for the transaction oE 1ts aﬂsm:s
_ “But* the numerous robberies, murders, snd other
enormibies, which continued to be daily committed
throughout the country, evinced that the adminis-
tration of oriminal justice was in a very defective state;
and as these evils appearcd to result principally [rora
the great delay which occwrred in bringing offenders to
punishment and to the law not being duly enforced,
a8 well as to other matberial defects in the constitution
_ of the Criminal Courts; and as it was essential for the
preventmn of crimes ngotnonly that offenders should be
deprived of the nweans of eluding the pursuit of the
ofticers of justice, but that they should be speedily and
impartially tried wheu sapprehended, the Governor-
General in Council passed certain regulations on the 3rd
December, 17990, establishing Conrts of Cirenit nnder the
superintendence of English Judges, assisted by Natives
versed in the Mahowedan law, for trying in the first
instance persons charged with crimes or misdemeanours,
snd enabling the Governor-General and the Members
of the Supreme Council to sit in the Nizamut Adawlut
(which was for that purpose again removed to Caleutta),
and superintend the administration of eriminal justice
throughout the provinces *’. The regulations so passed
in 1790 were, with amendments and altersiions, re-
enacted in L1793,

! Thus i m 1703 the whole criminal and police adwmnis-
tration of the country was remodelled in pursuance of
previous regulations. The authority of..ihe Nabob
Nazim WS, a.bohah d, and the Governor-General and

-

2 [bid,, sea Preamble.
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Council formed the Sudder Nizamut Adawlut, having
general control over the Criminal Courts,

By Tlegulation 11 of 1801, the Court of Nizsmmut
Adawlut, as well as that of Dewanny Adawlut, which
had up to that time consisted of the Governor-( xcuoml
und the Members of Council, was directed to bo composed
of & Chief Judge aund Puisne Judges* ; and from that
tune both Courts cxercised “fheir functions distinct
from the legislative and executive authority of the
State. The proceedings of those Conrts were  not
required from that time to be kept in English farther
than the Courts might fnd convenien’ and conducive
to regularity ; nor were copies of the proceedings of
either Court to be thereafter ®equired, except in cases
of appeal to His Majesty in Comncil, or of reference to
the Governor-Cleneral in Council. Tn later years the
nomber of Judges was increased, as in the Budder
Dewanny Adawlub.f

Next in rank to the Nizamut Adewlut came four
Couxts of*Circuit,’ s‘ubsequenﬂy increased in number aa
other_provinces were added to the P;esxdenev Bach
Court was ccmg_)me\l of the snme T udges w lm sat in th tl-e
nrovmcml Civil Court of Appral, and of the (‘u_z_ge,_.ng,_i
Mooftee, attached bhereto. The dutics of the Court of
(‘u'omt mcludmg “the gaol deliveries at the principal
stations, were in ordinary cases performed by the
second, third, and fourth Judge, in regular succeasion,
the first Judge remaining at the principal station,
unless otherwise ordered to conduct the publi¢ business.

* "Thoy were assisted by the head Cazee of Bengal, Hehar, Orisea
and Benares, For this officer, sed" Beg.IX of 1703, Sev. 67, Reg.
XXXIX of 1703, and Reg, XLIX of 1783, which extended his
jurisdiction to Bensres. See further Reg. VIIL of 1808, which
provided for the abolition of the office of Cazee.

{ Reg. XII of 1811.

1717121872,
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“These Couxts of ,(Yirenit continued to exist till
the yeur 1829, when they were abolished by Regulation
I of that year, They were considered to have fuiled to
aﬂord prompt administration of justice.

Accordingly, in that year, Bengal was divided into.
twenly divisions under twenty Commissioners of
Revenue and Cireuit, who were entrusted with the
powers formerly vested in the Courts of Circuit, together
with those belonging to the Board of Revenue; the
former to bhe exercised under the authority of the
Nizamut Adawlub, the latter under the control of a
Sudder Board of Revenue. The Governor-General in
Council was empowered to direct any Commissioner
or Judge to hold the sessions of ganl delivery for any
city or zillah, with the powers and authority of any
Court of Circuit. Comumissioners thus hecame the
Criminal Judges in_all cases of importance. Two
years afterwards it was found that the labours cast
upon the Commissioners were too heavy.

Thereupon in the year 1831* the Magistrates were
suthorized to refer to the native officers, that is the
Sudder Ameens, any eriminal case for investigation,
although such Ameens were not authorized to make
any commitment. By another regulation of that year,T
zilleh and city Judges mnot being Magistrates were
empowered, when ordered by the Governor-General in
Council, to conduct the dutles of the sessions, to try
commitments mede by Magxsbra.tes and to hold gaol
deliveries for each district at least once in every month.
Thug the Criminal Judges of the country were first
the Commissioners of Division, secondly, sny Givil

v e,

Judge whom the Goverpor- (}engql__pggbt temPorarﬂy

** Regulation V of 183
1 Regulation VII of 1831,
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appomt to hold sessions under the Regulation “of 1829, 17721872,

or_might generally invest with,criminal jurisdictic®
‘under the Regulation of 1831,

"Tn 1832 it was considered desirable to enable the
Huropean Functionaries who presided in the Courts 0%
thoe administration of eriminal or civil justice, to av/ ‘.‘l
themselves of the assistunce of respectable natives
the decision of suits, or in the conduet of trials whi® ch
might. come before them. Provision was accordmg]
made* for referring suits to a panchayet, or for cons st
tuting assessors to assist the Judge, the decision howev T

being vested exclusively in the officer presiding 2
-Court.

" The practice which grew up under this state of the gfﬁf;ggf‘

law was fat the kical Gavernments ta agqain ertiauls?

persons to be * District and Sessions Judges .+ Tbher®
are several passages in the Regulation of 1831 and in
Act VII of 1835 which assumed the existence of a#Ch
a functionary as a Sessions Judge; but there was N0
express legislative authority for his existence, nor for
the power of the local Governments to appoint h’m

In the Criminal Procedure Code of 1861 reference i
made to a Court of Session, but in Bengal and the
North-Western DProvinees, the powers which the
‘Sessions Judges assumed to exercise were derived fr0
the old Courts of Circuit. Neither in Madras nor
Bombay were the Sessions Judges directly connected bY
law with the Court of Session referred to in the Cod¢ of
Criminal Procedure. The practice of « appoint'D8
meparate persons to be District and Sessions Judgcs
was for a long space of time utterly without authority

p—

* Regulation VI of 1832.

+ Legislative Proceedings, I87), p. 534 ; SpeGeh of Mr. Fitzjp™®®
Stephen.
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But it continued after the repeal in 1868 of the Regula-
tion of 1831 and Act, VII of 1835, to which apparently
it traced its existence. (After that repeal the only law
under which a Sessions Judge could be appointed was
the Regulation of 1829, which suthorized an occasional
transference of a Judge to criminal work.)

It was under this state of things that Mr. Fitzjames
Stephen introduced into the Legislative Council the
Bengal Sessions Courts Aot of 1871. The Act provided

| for the sppointment of Sessions Judges and Additional

Sessions Judges Ly the local Governments in Bengal
and the North-Western Provinces. It confirmed the

- existing appointments, invested the Judges appointed

with the chaeracter of.Gourts of Session within the
meaning of the Code of Criminal Procedure; it
authorized the Lieutenant-Governors to define and vary
the local limits of their jurisdiction ; it confirmed all pro-
ceedings by the existing Judges, and indemnified them
against the consequences of acting without authority.

The Act was merely a temporary measure, passed
in order to give a legal jurisdiction an(l existence to the
Superior Courts of Criminal Justice which had previously
been wanting. It was repealed in 1872, the Criminal
Procedure Code of that year constituting all the Criminal
Courts of the country.

In the Presidency of Madras a system of adminis-
tration of criminal justice was introduced in 1802
during the government of Lord Clive’s son, framed
upon the system which prevailed in Bengal. Magistrates
and Assistant Magistrates were appointed, with power
to apprenend, bring to trial, and in light cases to inflict
petty punishment. Four Courts of Circuit were
“established, and a Chief COriminal Court consisting of
the Governor and Council.
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The system so introduced was afterwards modified

and altered. In 1827 Assistant Jpdges were appointed
under Regulation I of that year, and then* wete
constituted joint ocriminal Judges of their zillahs.
Native criminal Judges were appointed in that yest
witliout jurisdiction over Kuropeans and Americags,
and were afterwards called Principal Sudder Ameens.

Trial by jury was ordered to be gradually intro-
duced.t

The Madras Courts of Circuit were abolished 1 in
1845, and the Judges of zillah™ Courts were directed “to
hold permanent ¢ Sessions for trial of persons accused of
crimies formerly triable by Courts of Circuit. Natives
might be called in to assist aither as assessors or a¢ &
jury.

With regard to the Presidency of Bombay, fthe
Governor-General in Council in 1797 authorized the
local Government to establish Courts of Civil and
COriminal Judiceture in the Western Presidency, on
principles similar to those on which the Courts in the
Bengal Prosidengy had been established. As respects
the administration of criminal justice, Mahomedan
law did not generally prevail in the Presidency of
Bombay. Hindus were tried by their own criminal
law, Parsis and Christians by English law. Judges’
and Magistrates’ Courts and Courts of Hession were
established, and the Governor in Council had & right
of supervision and control, an appellate jurisdiction

and & power of granting pardon or mitigation of punish-
ment.

In 1827 the Code was passed, revising former
regulations, and establishing the basis of the whole

¥ Medras Regulatlon II of 1827,
1 Madras Regulation X of 1827,

1772--1872.
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judicial and police system of Bombay. Mg,gist'ra.tgs
and police officers apprehended offenders and punished
for slight offences, Zillah Judges and asyistant zillah
Judges excreised eriminal jurisdietion; the Court of

Circuit, beld by one of the Foujdary Adawlut Judges,

retaining cognizance of the most heinouy crimes. A
special Court was also established for the tria] of political
oflences consisting of three Judges selected from those
of the Sudder Foujdary Adawlut and the zillah Courts.
All those Criminal Courts were authorized to call in the
assistance of Natives, and the law which they adminis-
tered was set forth in a regulation® deﬁmng offences
and specifying punishments.

In 1830 the Provipeial Court of Circuit was
abolished, and the Criminal Judges were veated with
the powers of Sessions Judges and Courty of Circuit.
Joint Sessions Judges were appointed under Act XXIX
of 1845,

In 1827 appeals from the special Court for the
trial of political offences which formerly lay to the
Governor in Council were transferredqto the Fonjdary
Adawlut, whose order therein was subject to the
confirmation of the Glovernment. And in 1841 it was
enacted that crimes against the State should be cogniz-
able by the ordinary tribunals,

A Court of Nizamut Adawlut was capstituted for
the North-West Provinces by Regulation VI of 1831,
possessing the same powers as were Vested in the
Nizamut Adawlut in Calcutta.,

Then, with regard to the administration of police,

“it was in 1793, at about the same time as the Courts of

Circuit were established, placed under the exclusive

~

* Regulation XIV of 1827.
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charge of officers appointed to the superintendence of
it on the part of Government. The landholders and
farmers of land, who were bound to keep up establish-
ments of thannadars and police officers for the preserva-
tion of the peace, were required to discharge them, and
were prohibited from entertaining such establishments
in future. They were relieved of responsibility for
robberics committed on their estates, unless connivance

were proved, or unless they omitted to assist the
police.

The Magistrates divided their zillahs into police
jurisdictions, each of which was guarded by a Darogah
or Superintendent, with an establishment of officers.
The Magistrates appointed Darogahs, and were held
responsible for selecting persons duly qualified for the
trust. The police officers were directed to apprehend
and send to the Magistrates all persons charged with
crimes and misdemeanours and vagrants. The
Magistrates and police officers of the cit{es were invested
with concurrent authority in their respective jurisdic-
tions. The cities were divided into wards, and guarded
by Darogahs, whd were subject to the suthority of the
Kutwals of each oity.

Further, the Judges of all the zillahs and city
Courts were declared to be Magistrates of the zillah or
city under their respective jurisdictions, and the public
gaols were placed under their charge. Shortly after-
wards, assistants were appointed to the Magistrates
with & limited occasional exercise of judiejal powers.
In 1807 the Magistrates were given an extended juris-
diction, and in 1810* Government was authorized to
appoint other persons, not being zillah or city Judges
to exercise with them the office of Joint Magistrates.

* Regulation XVI of 1810,

17721872,
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In 1818* their jurisdiction was extended, and they
were empowered to try offenders charged with burglary
and theft, with a power of imprisonment for a term
not exceeding two years.

-Notwithstanding the introduction of this scheme
of Government police, when Benares and other provinces
wero annexed, they were placed under the management
of tehsildars, landowners, and farmers, who were made
responsible for robberies committed within the limits
of their estates, excepting night robberies on the open
roads or in woods.t But in 1807 all those provinces
were divided into police jurisdictions in a similar manner
to that adopted throughout Bengal, Behar, and Orissa.
A superintendent of polige was first appointed in 1808,
snd from 18186, in addition to the management of the
whole system of police being entrusted to their care,
they were directed by Government to submit annual
zeports of all the police occurrences within their districts.

Various rules were, from time to time, enscted
respecting the duties of the Darogabs and other sub-
ordinate officers of police ; and in 1817 they were all
reduced into one regulation,} the whole system being
revised, without, however, introducing any material
alteration. The relative rank and general functions of
officers on the thannah establishments were defined as
follows :—The Darogahs exercised s general control
over the mohurrahs, jemadars, and burkundazes
attached to their respective theannahs. It was declared
to be the duty of a Darogah to conform to all instruc-

tions he might receive from the magistrate, to preserve
the peace within the limite of his jurisdiction, and to

Sepmdubarens

* Rogulation XTI of 1818.

+ Regulatlon XVII of 1795, Regulation XXXV of 1803, and
Ragulation IX of® 1804,
$ Regulation XX of 1817.
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re_p_o;_t to him all occurrences connected with the pohee,
and to discover and apprehend pffenders, to exqute
process, and obey all orders transmutted to hun by tho
Magistrate. The Mohurrah was the second officer at
the thannah, his duty being to preserve the records
and write reports, and to oxercise the powers of a
Darogsh m the absence of that functionary. The
Jema.da: was tho third officer, and could exercise the
powers of a Darogah in the absence of both the Darogah
and the Mohurrah. His duty was to see that, the
burkundazes were in attendance at their posts properly
armed, and that all prisoners and property brought to
the thannah were duly guarded. He acted under the
orders of the Darogah. The, police officers generally
were directed to obey the orders of the superintendents
of police and of the Joint and Assistant Magistrates.
Village watchmen were directed to be employed within
the limits of the authonty of the Darogahs, and to be
subject to their orders. In those towns and villages
where Darogahg were stationed, the duties of watching
were performed jointly by the police officers and the
village watchmen® The kutwals and police officers in
cities and towns were to be guided by the regulation,
so far as it was applicable to them.

Ip 1829, when the Courts of Circuit were sholished,
the mamstracy racy and the pohce wero placed under | The
sqg_pnt.andence and coptrol of Commissioners of
Cirouit, who replaced those Courts and succeeded %o
their powers. The office of superintenden® of police
wae ot the same time abolished,* and its duties were
assumed by the Commissioners. In 1837, however,
provision was made for re-appointing superintendents

* Regulation 1 of 1829,
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of police, who thereupon were empowered to exercise
the functions of the Commissioners.

No general system of police was introduced into
Madras when the system of Criminal Administration
was first established. The Native system was retained ;
village watchers everywhere existing under the superin-
tendence of the headmen of the villages. In some
places Darogahs and thanmadars were appointed.

But in 1816 a regulation™ was passed to organize a
general system throughout the Presidency. Heads of
vﬂlarres, aided by village watchers, were to chscharge
the dutles of policemen, i.e, except in trivial cases,

. arrest and forward accused persons to the tehsildar or

police officer of the district. The tehsildar was the
head of the police of the district. Zemindars could be
invested with police authority. The Magistrates and
their assistants were generally charged with the main-
tenance of peace.

At the same time, a general system of police was
established throughout the territories subject to the
Bombay Government, by which ths duties of police
which had originally been confided to the Foujdars and
thannadars, were transferred to the heads of villages,
aided by watchers. The new system was framed on
the same plan as that adopted in Madras in 1816. In
1820, & Sudder Poujdary Adawlut was established at
Surat consisting of four Judges, empowered to take
cognizance of all matters relating to criminal justice and
the police, and to call for the proceedings of the Criminal
Judges or zillah Magistrates. The Judges were directed
to go on circuit.

By the Revised Code in 1827, the duties of the
police were directed to be conducted by the Judge

* Regulation XTI of 18id.
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and Collector of each zillah, the district policé officer,
and the heads of villages. The Magistrates and their
assistants were empowered to apprehend all persons
charged with crimes or offences.

1772—1872.

About the middle of this century the gcinem:l s{ieneral

condition of the police throughout the country attracted
considerable attention from the Government.

For upwards of half a century, the Magistrate
had beenr charged with the oversight of the police of
his district; and as with the increase of business,
Magistrates became judicial officers, with extended
powers, they were little able to give the police the
attention necessary to keep it cfficient. Complaints*
of their inefficiency and corruption became universal.
Whether few or many in proportion to the population,
the police was everywhere oppressive and corrupt,
undisciplined and ill-supervised. The Magistrates were
either inefficient superintendents of police, or if active
as police officers, apt to be biased as Magistrates.
The earliest attempts at reform were made in the
Presidency Towns by appointing superintendents of
police separate from the Magistrate, and appointing
non-official Justices of the leace, Native and European.
The result everywhere demonstrated the soundness of
the principle of the separation, whilst the Justices of
the Peace discharged the cuties entrusted to them in a
very satisfactory manner.

The first real a.ttemét to reform: the Mofussil police
was made in 8ind by Sir Charles Napier. Immediately
after the conquest of that province, he drew up a plan

* About the time of Lord Wm. Bentinck. Ses for an historieal
account of the Indian Tolice, the speech of Sir B. Ffere introducing,

Act V of 1861 to ihe Legislative Council of Indla, from which this
résumé is takenm,
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on the model of the Irish constabulary, of which the
characteristics were, separate organization, complete
severance of police and judicial functions, complete
subordination to the general government, and lastly,
discipline, not in the nature of parade, but as far as
was neccssary to effective organization. Its introduc-
tion was received with great distrust by the civil
officers, but the fotal suppression of organized violent
orime which ensued, and the conduct and efficiency of
the Sind police during the Mutiny, testified to the
soundness of the measure.

Lord Ellenborough ordered its extension to the
North-Western Provinces, and three police corps were
raised to relieve the military of the civil duties previous-
ly performed by them. Lord Ellenborough, however,
leit India, and there the reform stopped.

In 1847, Sir George Clerk, Governor of Bombay,
visited Sind, and recognizing the value of the Sind
police, commenced reforms on a similar principle in
Bombay, and shortly afterwards Sir Henry Lawrence
commmenced, the reorganization of tlte police of the
Punjab on much the same plan.

The original plan was, bowever, departed from
in wany particulars, and a double system of police was
created, viz., first, the employment of an unorganized
body of burkundazes under the Deputy Commigsioners
88 Magistrates ; and, secondly, the formation of police
corps under the Chief Commissioner, who did no real
police work, but were employed on duties which had
previously devolved on the regular army. The system,
although very costly, was effective, and it was these
police corps which so materislly assisted Sir John
Lawrence 10 hold the Punjab and retake Delbi. This
Panjab police was the model for the police corps of the
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North-Western Provinces since 1857, and also for the
police corps which existed in Oudh before the Mutiny.

In March 1858, Colonel Bruce submitted, by
order of Sir R. Montgomery, s scheme on the Sind
model for the police of Qudh, and raised a police fores
to aid in subduing the country., Three thousand
cavalry and twelve thousand infantry took the field
with Lord Clyde in 1858, and oceupied the country es
the armmy passed over it; and in 1869, the country
being thoroughly subdued, Sir Robert Monigomery
decided to make the police a purely civil body, separate
from the military on the one hand, and from the judiciary
on. the other. This was done, and a constabulary
organized for Lucknow on the model of the London
police. The success of the measure was great and
tranquillity complete, and great reductions were made

in the extent and expenditure of the police and tehsil
sstablishments,

Attention was firsb drawn to thé subject of police
reform in Madras by the report of the Torture Com-
mission, and the result was embodied in the Act passed
by the Legislative Council in 1859. The Act had
proved most successinl in operation, and it struck ab
the root of one of the great curses of the country, the
detention by the police of persons charged with offences
often without warrant and for corrupt purposes.

In August 1860, a Police Commission was appuinted
in order to secure economy and something like uni-
formity in matbers connected with polive. Their
report was followed by a Bill being brought into the

Legislative Cauncil which subsequently became Act V
of 1861.

oV

and i?g'li'f&tmn of police thmughout Indm., that is t0
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Bay, in every place to which the Governor-General
should by order exfend its provisions. Under it the
entire police establishment under a Local Government
is enrolled as one police force; comstituted and paid
hecording to the order of the Local Government. The
Local Government superintends it while its administra-
tion in each | general police district iy vestod 1n an
Inspector—Genera.l and _his subord.lna,te oﬁ_q?rsl and
throug}iout “the looal Junsdlcbmn of the Ma,gmtra.te
ofa h@gtnct it is vested in a Dlstrlct Supenntendent aiﬂ
hls subo;a;l-nates, sub]ect “to tho g geneml control and
dn‘ectlon "of the Magistrate.” The chief police officers
may be fovesfed With the powers of a Magistrate.
Special police officers mgy be appointed for such time
and within such limits as the Magistrate may think
necessary.

The Act does not in any way interfere with the
position and privileges of any hereditary or other
village police officers, unless such officer shall be
enrolled as a police officer under the Act, which cannot
be done without his consent.

The duty of a police officer is promptly to obey
and exccute sall orders and warrants lawfully issued
ito him by any competent authority; to collect and
~communicate intelligence affecting the public peace;
to prevent the commission of offences and public
nuisances ; to detect and bring offenders to justice
and o apprehend all persons whom he is legally
suthorizea to apprehend, and for whose apprehension
Sufficient ground exists,
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Tae history of the Courts and legislative authorities

in India has now been sufficiently ocutlined and the

existing Legislatures described. An account of the
existing judicial system at present established and in

force will complete the subject under discussion.

The highest judicial suthority enforced in India, to
which all its Courts are ultimately subordinate, is that
of the Sovercign in Council, in pursuance of judgments
delivered by the Privy Couneil. Although that {ribunsl
sits in London and exercises supreme appellate authori-
ty over other Courts besides those estublished in India,
viz., the Courts of the Colonies and the Ecclesiastical
Courts in England, yet some account of it is necessury
to give a complete view of the Indian system.

It would require a very minute examination of
English bistory to explain how the Sovereign asrepresen-
ted by the Privy Council on the one hand, and the
House of Lords as a distinet branch of the Legislature
on the other, became possessed of their. respective
judicial jurisdictions, dividing between them the
ultimate control over the administration of justice

¢, HO { 209 ) 14
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What follows is a brief outline of that history, in so
far as it is necessary to explain the circumstance of
India being subject in respect of the ultimate appeliate
jurisdiction over it fo the Sovereign in Council rather

_ than to the House of Lords.

Tiven at the present day, the designation * Privy
Council ”, it should be observed, can be claimed by
two entirely distinct institutions, one of which is con-
cerned entively with the discharge of exeputive, and
corrglated legislative functions of a subordinate
character, namely, the promulgation of “ Orders in
Council”. It is the other institution,” concerned
wholly with the discharge of judicial functions, which is
the subject of this chapter. Those who discharge these
varied functions bear, by appointment, the same title of
Privy Councillors. But not all Privy Councillors, by
reason of such appointment only, acquire the right to
participate in all those functions. The exercise of the
executive functions before mentioned is, by practice,
confined to such Privy Councillors as for the
time being are members of the Cabinet. The exercise
of the judicial function is confined since 1833 to a
Statutory Committee of the Council. That these two
distinctly functioning bodies should still bear the same
pame is not an, accident. They have, as indeed
also the House of Lords (both the Upper House of the
British Parliament and the judicial body which sit
in that name to hear appeals.from the Superior Courts
of the United Kingdom), all bad a common histaric
origin.

The institution which in course of time differen-
tiated into these organs of Government, and others
not requiring consideration in the present treatment,

was the fendar Curia which the Norman Kings brought
‘with them to England.
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Quite early in the history of English institutions,
the Curia separated into two hodies, (1) the Magnum
Concilium and (2) the Curia Regis. The former wes a
large body available for consultation on fixed uccasions
by general summons. The Curia Regis on the other
hand consisted of men in the King's immediate entour-
age, who were at call at all times to assist the King in
the discharge of the various functions of government,
legislative, administrative and judicial. The Courts of
Common Law, which we soon find functioning as per-
manent courts of justice, really began working as panels
of this smaller body. This smaller council, which was
the King’s Privy Council, later threw off another
judicial organ, the Court of L£hancery, presided over
by the King’s Lord High Chancellor, whom the
necesgity of the times forced to take up the position
a8 the Keéper, in a special manner, of the King's Con-
science. The residue of the Privy Council, afforeed
when need arose by the judges, eontinned to discharge
without question the non-judicial functions of the
Couneil, though they were by no means averse to
assuming jndieial Functions, as the history of the Conrt

of Btar Chamber and other like prerogative courts
shows.

Since the Privy Council as a whole was in theory
o5 least & panel or organ of the Great Council, appeals
from the decisions of the Common Law and Chancery
Courts naturally lay to the Great Council which mean-
while, through the aceretion upon it of theé House of
Commons, came to form the Upper House of the Great
Couneil of Parliament. The activities of the Preroga-
tive Courts of later days, which claimed co-ordinate
jurisdiction with the House of Lords ine their own
spheres, do not appeax to have been viewed with favour
ab any time by the latter body. The,misuse of these

1200 —19346.
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Courts  for political purposes in the time of the
Stuarts lod to thein sbrogation. But the jurisdiction
which the Privy Council had already been exercising
of hearing appeals from the American colonies (which
‘were treated as parts of the Royal demesne) never
came to be questioned, and continued to be exercised
over the colonies and dependencies after the restoration,
and was extended by Royal Charters, Orders in
Council and Statutes, without question or hindrance,
npon every fresh acquisition of territory by or on behalf
of the Crown. The position at the present moment
has been summarised in Strickland v. Graves, [1926])
A. G, 285, in the following terms : As His Majesty the
King is supreme over all persons and Courts within his
Dominion, a right of appeal in all cases civil and
criminal exists from the highest courts in each separate
Dominion, Colony, Province, State or .Possession
eXcept in ao far as the prerogative in this behalf has been
surrendered.

The extent and importance of the jurisdiction still
retained by the Privy Council were pointed out by Lord
Brougham* in his celebrated speech on Law Reform as
early as 1828 :—

“ They determine”, he said, “mnot only upoen
questions of colonial law in plantation cases, but also
sit as Judges, in the last resort, of all prize causes.
And they hear and decide upon all our plantation
appesls. They are thus miade the supreme Judges,
in the last resort, over every one of our foreign settle-
ments, whether situated in those immense territories
which you posaess in the Bast, where you and a trading
company rule together over not less than 70,000,000
of subjectg—or established among those rich and

&

* Lord Broughsm's fpeeches, Vol. II,-p, 356.
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populous islands which stud the Indian Ocean and
form the Great BEastern Archipelago—or have their
stations in those lands, part lying within the tropies,
part stretching towards the pole, peopled by various
castes, differing widely in habits, still more widely in
privileges, great in numbers, abounding in wealth,
extremely unseftled in their notions of right, and
excessively litigious, as all the children ol the new
world are supposed to be, both from their physieal
and political constitution. All this immense jurisdic-
tion over the rights of property and person, over rights
political and legal, and over all the questions growing
out of so vast and varied a province, is exercised by
the Privy Council unaided agd alone. It is obvious
that, from the mere distance of those colonies and the
immense variety of matters arising in them, foreign to
our habits and beyond the scope of our knowledge,
any judicial tribunal in this country must of necessity
be an extremely inadequate Court of Review, But
what adds incredibly to the difficulty is that hardly
any two of the colonies can be named which have the
same law; and, ‘in the grester number, the law is
wholly untike our own. In some seftloments it is the
Dutch law, in others the Spanish, in others the French,
in others the Danish. In our Eastern possessions
these varintions are, if possible, greater ;—while one
territory is swayed by the Mahomeden law, another
is ruled by the Hindu law ; and this, again, in some
of our possessions is qualified or superseded by the
law of Buddba; the English jurisprudence being
confined to the handful of British settlers and the
inhabitants of the three Presidencies ™.

1200—1936.
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was granted by Royal Charter to the® Privy Council
from the judgments of the Courts in India was in 1726.
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The Charter granted by George I in that year
established the Mayqr’s Courts in the three Presidencies
and gave a right of appeal from those Courts, first to
the Governors in Council and thence to the Privy
Council, where the amount in dispute exceeded the
sum of 1,000 pagodas, ie., 4,000 rupees. Both the
Act of Parliament and the Charter to which the Supreme
Court of Bengal owed its existence reserved a similar
right of appeal to the Sovereign in Council. The
same right was also reserved in reference to the Recor-
der’s Courts and the Supreme Courts at Madras and
Bombay. Any person aggrieved by a decision of any
of those Courts in a suit the value of which was over
1,000 pagodas (except in phe case of the Supreme Court
of Bombay, where thé value of the suit must have
been above ‘3;009 Bombay rupees) could petition the
Sovereign in Council, and the Council was empowered.
to refuse or to admit the appeal and to reform, correct,
or vary such decision, according to the Royal pleasure.

Such were the regulations with regard to Courts
established by Royal Charter. In 1781, on the estab-
lishment of the Sudder Court of Bengal, an appeal
was given from its decisions in civil suits the value of
which should be of £5,000 and upwards. No rules
are preseribed by Parliament respecting the appeals
80 authorized. Rules and orders were framed by the
Supreme Court and approved by His Majesty in Council
according to the provisions-of the Charter which
established-that Court. No such power was given by
Act of Parlinment to the Sudder Court, and conse-
quently Regulation XVI of 1797 was passed in order
to provide rules relative to appeals to the Privy Council
against decisions of that Court until the King’s pleasure

“should be known thereupon. That Regulation limited

the right of appeﬂz;] in point of time to a period of six,
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months from the date of the judgment, and in point
of value to cases where the judgment exclusive of costs
of suit was of the value of Ra. 50,000,

In 1818, the right of appeul from the Sudder
Courts of Madras and Bombay to the Privy Coiineil
was established and in all the Presidencies reservation
was made of the Sovereign’s right to reject or receive
appeals notwithstanding any provisions in the regula-
tions for the purpose of limiting or controlling the
exercise of the right of appeal,

It appears that in the sixty years which elapsed
from the establishment of the Supreme Court of
Calcutta to the Statute of William IV which constituted
the Judicial Committee of the Privy Council, only
fifty appeals were instituted. The majority of those
appear to have been from the Supreme Courts, which
from the first were looked upon as offshoots from the
Courts of Westminster Hall, the suitz in them bein
carried .on by English counsel and attorneys and the
guitors in them being either Europeans or Natives
in the habit of cloge intercourse with Europeans. Both
the suitors and practitioners in the provincial Courts

/ were very little acquainted with the mode of procedure
in appeals to England, and either shrank from the
attempt to prosecute such appeals, or from tofal
ignorance as to the necessary proccedings failed either
to follow up or to withdraw any appeal which had heen
commenced.* -

When appeals lay to the Governor-Genleral from
the different Sudder Courts, decisions had been returned
without anything being required to be done by the
Parties ; consequently when appeal cases were trans-
mitted to England, the parties pntien}:ly' waited for

* Morley’s Administration of Justice in Igdia, pp. 145-8,

1200—1936.
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a decision, but in vain, and in many cascs the property
in dispute was eaten up by private and public debt,
and the litigants were either ruined or greatly
impoverished.

"With regard to the power of the Council to enter-
tain appeals and the right of the suitor to prefer them,
the general principle is that* the Crown has an inherent
general right controlled by Aects of Parliament to admit
appeals from its subjects beyond the seas; but that
Orders in Council and local rules are intended, to regulate
the manner in which that right shall be exercised.

In some cases it has been considered not only
that local rules or general principles do not authorize
an appeal (either becauze the order is not properly
appealable. or because the due course has not been
followed by the parties), but that they prevent the Privy
Council from exercising any diseretion in advising the
Crown as to admitting one. In other cases, that
although an appeal cannot be brought as of right, yet
the Privy Council are not precluded from the exercise
of their discretion npon the subject.* '

A petition for leave to appeal,} where the sum in
dispute was of less amount than £500 sterling, was
disallowed by the Privy Council, becanse the Colonial
Legislature, in pursusnce of powers conferred by the
Imperial Parliament, had by its provisions on the

subject of appeals deprived the subject of his right to
appeal. )

Again: appeals might have been brought with the
leave of the Supreme Courts in India from their decisions
in criminal cases; but upon the principle of the case

* Macphersonls Judicial Committee Practice, p. 1.
¥ Ibid., p. 4.

v} Duvillier v. Aylwin, 2 Knapp, p. 72, decided in 1832,
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just stated, it was held that, as the Charter ‘of the
Supreme Court of Bombay was granted by the Urown
in pursuance of an Act of Parliament, the Crown,
authorized by statute, had thereby. abandoned its
prerogative to receive appeals in cases of felony, except
upon leave obtained from the Court below.*

In anotherf case, Lord Drougham observed, in
delivering the judgment of the Privy Council, that
even independently of the statute ** it might be reason-
ably contended that the Crown may point out tbe
manner in which the general common luw right of
appeal to it from colonial sentences shall be exercised
by a particnlar mode of enactment in the Charier.
It may say there is a right do, appeal to the Crown
generally ; that appeal shall be in civil cases at all
times, but shall be in criminal cases only in a certain
manner and. form, and T shall delegate to my Judges
below the right to refuse or to grant it, as they sce fit )”.

And in the former* case cited, Dr. Lushington
remarked, ““ not only in England, but throughout the
dominions of the Crown of Great Britain, governed by
the law of England, no right of appeal in felonies has
ever existed. Nor are we aware that in any one single
instance the Crown has ever, by the exercise of its
prerogative, granted leave to appeal in any such
cage .

It was therefore fully settled that in cases of
felony, when the Supreme Court of Bombay or suy of
the Supreme Courts of India had not granted leave to
appeal, the Privy Council could not grant or adviee
the Crown to grent such leave, whether the appesl
were from the verdict and judgment, or were confined

[ .
* Queen v, Edaljee Byramjes, 5 Moore P. C. 272.
t Queen v. Allov Paroo, 5 Moore P. §. 206,

1200 -1936.
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to matter of error appesring upon the record. The
Court below alone had the power of granting or refusing
any appeal in such cases.

In 1833, the Act 3 & 4 William IV, c. 41, was
pasted, and under it a permanent Judicial Committes
was appointed for the disposal of appeals and other
tostters reforred to them by Wis Majesty in Counedl
in pursuance of the Act. The Committee was composed
of the President: of the Council and the Lord Chancellor,
and. several of the Judges of highest rank in the king-
dom, with power to the Sovereign to add any two
Privy Councillors as members of the Committee.
Exclusive power was given fo it to review all sentences
of Courts abroad which, were formerly appealable to the
High Court of Admiralty or to the Commissioners in
prize cases in England. In addition to that the entite
appellate jurisdiction of the SBovereign in Council was
directed to be exercised solely by the Judicial
Committee ; and power was given to the Crown to
refer to the Committee for hearing or comsideration
““any such other matters whatsoever as His Majesty
should think fit”, in order that they should advise
the Crown thereon. Four members, and, since 1843,
three members* of the Committes form a quorum, &
majority of whom wust concur in their report or
recommendation. The Crown was empowered to Te-
quire the attendance at the Committes for the purposes
of the Act of any Privy Councillor who should be a
Judge of one of the three superior Courts of Common
Law. By successive Statutes of” Parliament, persons
bolding or who hsve held high judicial offices in
Qreat Britain and Ireland, if a member of His Majesty’s

Privy Council, were made members of the Committee.

*Bee 8 & 7 Vict, o. 38, 8. 1.
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By later Statutes membership of the Committee was
extended to Privy Councillors who hold or have held
gimilar appointments in the Dominions. A further
extension of membership was made by the Appellate
Jurisdiction Act of 1908 in favour of persons,.nob
exceeding two in number at & time, whom His Majesty
may appoint in this behalf, who being a I'rivy Coun-
cillor is or has beecn a Chief Justice or Judge of any
High Court in British India. Recently the Appellate
Jurisdiction Act of 1929 has authorised the appointment
by Letters Patent of two additional salaried members
of the Committee from amongst specially qualified
persons who being a Privy Councillor is or has been a
Judge of the High Court ag defined in the Indian
General Clauses Act or is a Barrister, Advocate or Vakil
of not less than 14 years’ standing who practises or has
practised in British India. Under § and 6 Geo. V,
c. 92, the Judicial Committee may now sit in more than
one division at the same time.

The Judicial Committee have power to examine or
direct the examination of witnesses at discretion; to
remit the cause to the Court below for rehearing, either
generally or with respect to certain points; and upon
such rchearing to take further evidence, to admit
evidence before rejected or reject evidence before
admitted, and to direct issues to be tried in any Court in
Her Majesty's dominions abroad.

All appeals were directed to be made within the
time fixed by any existing law or usage,s or within
such time as should be ordered by the Council. Then
with regard to the pending appeals (where there had
been a delay of two years from the date of their
admission) from the Sudder Dewanny Adawlut in
the Bast Indies, the Act recited that transcripts of the
proceedings had been received, but, that the suitors

1200—1938.
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had not duly prosecuted the same to a hearing, and
thereupon it empowered the Sovereign in Council to
give such directions to the Hast India Company and
other porsons as should be thought necessary for the

. purpose of bringing those appeals to a hearing.

Tn 1838 an Order in Council was issued which
limited appeals from the Supreme Courts in India in
point of time to six months from the date of the judg-
ment and in point of value to Rs. 10,000 instead of
Rs. 50,000.

As soon as the old appeals from the SBudder Courts

, in India had been determined, an Act was passed*

which provided that from the commencement of the
year 1846, afl appeals admitted by the Sudder Court
should be taken to be abandoned and withdrawn by
consent of the parties thereto unless some proceedings
therein should be taken in England within two years
after the arrival of the transcript.

After the amslgamation of the Supreme and
Sudder Courts by the High Courts Act of 1861, fresh
Oxders in Council were issued, those now in force being
Orders in Council, dated the 9th of February, 1920,
amended by Orders in Council of 1927 and 1928.

In 18631 en Act was passed to regulate the
admission of appeals to the Sovereign in Council from
certain judgments and arders not subject to the general
regulations,; bub this was repealed by Act VI of 1874
which consolidated and amended the law upon the
subject. This Act was itself repealed and then re-
enacted word for word by Act X of 1877, and then by,
Aot X1V of 1882 {the Code of Civil Procedure), secs. 594

=~

*8 & 9§ Viet, e 30.
A Adk II of 1863,
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to 616, re-enacted again in secs. 109 to 112 and Or 45 of 1200—1936.
the Civil Procedure Code of 1908. _ Appeals are directed
to lie to the Sovercign in Council from any final decree
passed by the High Court or any other Court of final
appellate jurisdiction in all cases where the amourit
or value of the matter directly or indirectly in (hspute
is 10,000 rupees or upwards; but where the decree
appealed from affirms the decision of the Court inume-
diately below it, the appeal must involve some
substantial question of law. In other cases, an appeal
only lies when it is certified to be a case fit for appeal.
Nothing, however, in the Act is to bar the un-
qualified exercise of the Sovereign’s pleasure, or
to interfere with the ruleg made by the Judicial ’
Committee,

The Charters of the High Courts give a right of Charbera o;f
appeal to suifors in any matter not being of criminal c.oum.
jurisdiction from any final judgment, deoree or order
of those Courts made on appeal, or in the exercise
ot original jurisdiction by a majority of the full number
of Judges, or of any Divigion Court from which an
appeal does not lie to the High Court itself The
right so conferred is subject to the provise that the
matter in dispute is of the value of not leas than
Rs. 10,000, or that such judgment, decree or order
involves directly or indirectly some claim to property
of that value. An appeal also lies from any other
final judgment, decree.-or order when the High
Court shall declare that the case is & [it one for
appeal,

The High Courts may, under the Charter, grant
jeave to appeal to the FPrivy Council from any
preliminary or inter-locutory . judgment, decree or
order, or sentence in any matter not being of criminal®
jurisdiction.
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Further, a power of appeal is given (provided the
High Court declares the case is a fit one for such appeal
and under such conditions as it may requirc) from
any judgment, order or sentence of a High Court
made in the exercise of original criminal jurisdiction
or in any criminal case where any point or points of
law have been reserved for the opinion of the High
Court.

The High Courts are directed by their Charters in
all cases of appeal to certifly and transmit to the Privy
Council a copy of the proceedings so far as they relate
to any appeal, and of the reasons given by the Judges
for or agninst the judgment appealed against. The
High Courts are also bound to execute the judgments
and orders of the Privy Council.

In what manner the establishment of a Federal
Court for India, under the provisions of the Govern-
ment of India Act, 1935%, may affect the jurisdiction
in appeal of the Privy Council as outlined above has
been indicated in Chapter VI (pp. 137-138, ante). The
new Government of Burma Act{ hag given a right of
appeal from every decision of the Burma High Court
in which a question may arise as to the correct in-
terpretation of the Act or any Order in Council made
thereunder.

* 28 Geo. V., 0. 2.
1 26 Geo. V., 2. 3.
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Separntion between Courts of Presidency Town and Mofussil—In
laws and procedure—First atlempts to smalgamate theme-—
Abolition of Supreme Courts—Bill introduced to ecstablish
High Courts—Indian High UTourts Act—Charters of High
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Chief Court —Punjab High Court—Other High Courts—High
Cowrts’ powers under the Act of 1935—Retention of the old
Presidency Town system-—Insolvency Courts in the Presidency

Towns—Insolvenecy juriadiation in the Mofussil—Vice-Admiralyy
Courts—Divorce Courts,

THE previous chapter was confined to tracing the
history of the judicial institutions which were establish-
ed in the Presidency Towns and Mofussil, to account for
their wide separation, their dissimilar origin, their
long retention, and the very slight tendency towards
amalgamation which they had exhibited. The incon-
veniences of such double system were numerous, but
the differences in the procedure observed, and in the
laws administered by these rival institutions, as well as

" the~existence of a strong party feeling in favour of
maintaining tribunels whith should exercise exclusive
jurisdiction over Huropeans, rendered such system
extremely difficult ‘0 abolish.

‘With regard to the laws administered, the Courts
established by the Crown and Parliament for the mgst
pars_spplied Euglish law, botk civil and criminal ;
exceptions being made, in favour of_"“]':_lki-ndus and
Mehomedans, that in suits against parties of either

— ( 293 ) '
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of those religions, by whomsoever they might be brought
whether by Europeans or Natives, the law of the
defendant should prevail. Their proceedings also were
governed by the English law of procedure. Until
*1834 they for the most part wers amensble only to the
legislative authority of Parliament, and to such regula-
tions of Government as the Supreme Courts might

choose to acknowledge and register.

to do with English law, bt were anienable in all iéépgas
4q the regulations of Governivient; &ad When Hindu or
ﬂomeda.n law did not apply, or when no regula.tmns

justice, equity, and gopd conscience. ~ That is to say,
in cases for which no law was provided, the Judges
were authorized to use the best discretion they possessed.
Originelly the number of cases for which no specific
law existed must have been considerable. For, setting
agide Hindu and Mahomedan law, there was no law of
contract, no law of succession, no territorial law, no
law of evidence, no law of administration of deceaseds’
estates. The wide field, from which %ll specific law was
absent, was graduslly reclaimed, as it were, and brought
within the limits ot civilization. But the process was
very gradual and, until the establishment of the Indian
Law Commission and the Imperial Legislature in 1834,
could hardly be said even to have commenced. From
that date, however, it proceeded very slowly, and it was
only since 1858 that scrious and effective progress has
been made.

The procedurs of those Courts was such as was
from time to time prescribed by the regulations, which,
by the constant process of repeal and amendment, at
last gave a very uncertain and obscure expression to
the rules which they provided.
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Before the work of amalgamating these two rival
gsets of judicial institutions could possibly be proceeded
with, it was absolutely necessary {o make some attempts
to bridge over the wide gulf which separyted the laws
whm\hmﬂmzmsbemd and the procedure
which thcy respectively observed., The abolition of
the East India Company, the assumption of direct
" responsibility of government by the English (‘rown,
and the consolidation of the Indian Empire under the
Queen, which oceurred in 1858, favoured the work of
amalgamation which the influences of a century had
‘impeded and prevented. Policy suggested that in
re-establishing and consolidating the new empire,
something more was requireds, than an imperial army,
government, and legislature, 3 uniform criminal law,
a uniform system of Courts of civil and criminal prace-
dure, and in the end a uyniform civil law, so far as
exclusive rights to personal laws, hased upon religion,
would permit, and as far as practicable, equal liability
to the jurisdiction, were required as & basis npon which
to found a just as well ag an imperial administration.

In the next three years after the proclamation of
the Queen, first the Civil Procedure Code, and then the
Penal Code, and almost immedistely afterwards the
Criminal Procedure Cade, all of which had been long in
preparation, were enacted. They applied to the whole
empire, and all Courts were governed by the procedures
therein laid down, except the Supreme Courts and
those established by Royal Charter.

‘When these Codes had been passed, a very long
stride had been made in the direction of one uniform
aystem for the administration of justice in India. The
nekt 5tep was to aholish the Supseme Courtg in ‘the thres
Presidencies and the anomalous procedare observed in
them, and constitute in each Pras;dgncy town a High

¢, BO 16
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Court of Judicature, which should be supreme over all
the Courts both in the Presidency Towns and also in
the Mofussil. The plan had long been in contempla-
tion; in fact the continued existence of the Supreme

. Qoutts, alien as they were from the rest of the judicial

system, was due to the high character they had main-
tained, and the confidence which was reposed in them
by the public, and to the divergence in law and procedure
to which I have referred and to the long delays in
maturing and passing the three Codes mentioned above,.

Those three Codes were passed respectively in the
years 1859, 1860, and 1861, and in the last of those
three years a Bill was introduced into Parliament for
the establishment ot the‘High Courts. As far back as

862—1853, in the evidence which was given betore the
ommittee which sat on East Indian affairs, a strong

‘opinion was expressed by those most competent to

give it, that it was desirable with a view to the better
administration of justice in India that the Supreme
and Sudder Courts should, in each Presidency, be
consolidated into one, g9 as (in the stereotyped phraseo-
logy) to unite the legal training of the English lawyeis
with the intimate ﬁmedgq of the customs, habits,
and laws of the Natives possessed b7 The Judges in the
country.

When Sir Charles Wood introduced the Bill in
1853, he was anxious to include a provision for effecting
that object, and to empower Hor Majesty to issue her
Charter for" the establishment of a united Comt. But
the members of the Indian Law Commission, though
they approved of the proposed change, thought that
it would be useless to attempt to unite the Courts til}
the Codes ¢f Procedure were established. A Royal
CUommission, hdwever, was issued to obtain the basis
on ‘which the forms of procedure could he framed,
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It is worth while to observe that Sir Cha,rle:g Wood, 17721036,
in introducing the Bill of 1861 into the House of
Commons, laid special stress on the advantage of the
Judges of the new* Courts going on circuit to try
criminal cages. He said,™" We shall Havé ohe Sup¥eme,
Court, one sole Court of Appeal instead of two ; ‘and,
inasmuch as the administration of justice in the minor
Courts depends on the mode in which the appeals sent
up from them are treated, the superior Court, thus
constituted, will, I hope, improve the administration
of justice generally throughout India. Tt is notorious
that the greatest confidence is felt by the Natives in the
administration of justice by ihe Supreme Court even
at present. Now, according o the provisions of this
Bill, the Judges of the Supreme Court may be sent on
circuit throughout the country. Thbe effect of this
will be that in important cases occurring in the various
districts, justice, as in this country, will be administered
on the_spot by a trained Judge. At present, if an
Englishman comrmts a crime which may subject him to
serious punishment, he and all the witnesses must be
brought to Caleutts, and the case must be tried there.
In future an English Judge going itto the country will
e able to try these cases. At present, when a erimne is
committed up-country by a European, the necessity of
bringing him to Calcutta amounts in many cases to an
absolute denial of justice. It may be impossible in a
country like India to bring justice to every man’s dour,
but at all events the system now proposed will bring it
far nearer than ab present ; and when criminal offences
are committed by a Eurapean—happily such instances
are rare~the impartial administration of justice on the
gpot. will produce a most desirable mﬂuence on the
minds of the Natives.

»

* Haneard, 1881, P 847,
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CiaPrER The Act was speedily passed, and hy it the Crown*

XL was empowered to.establish, by Letters Patent, a

High Court {or the Bengal division of the Presidency of

Indien High, Fort William and also at Madras and Bombay ; and it

Courts Act. " ras enacted that thereupon the Supreme Courts and the

Courts of Sudder Dewanny Adawlut and Sudder

Nizamut or Foujdary Adawlut should be abolished.

The jurisdiction and powers of the High Courts

were to be fixed by the Letters Patenf.. The Crown

wes alse empowered to establish a High Court in the
North-Western Provinces.

%hi;f‘%rg u:; Thereupon Charters were issued in 1862, and
"* afterwards new Charters in 1865, constituting the
High Courts in Bengal, Madras, and Bombay.
%‘;‘J&"& That in Bengal was vested with ordinary original
Bengal-High ¢ivil jurisdiction within the local limits of Calcutta,
Court. or within such Jocal limits as might from time to time
be preseribed by competent legislative authority for
India.f Buits of every description were brought within
their cognizance, except cases in which the Small Cause
Court would have jurisdiction and in which the debt
ir damage or value of the property sued for did not
xceed Re. 100. The circurnstance necessary to give
jurisdiction is that th¥{land must be situated) or the
cause of action must have arisen) or the (defendant
must, at the time of the commencement of the suit,
degII Or CRITY on business, or pergg;mlly”yzork for gain
within thelocal limits of Calcugta. ) If only part of the
ogause of action wera within those limits, then the leave

Ass BEA-S it i}

of the Court must be obtained, before the institution of

*9 & 55 Viot., o 104,
128 & 29 Viot., 0. 15, au. 3—86, gave the Governor-General in
Coundll powsr to alter the local limits.
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the sujt. Tt _has been held* that, if E part of the land 1772—1030.
was sntuated within, and part w wmhout the 1 local llm_Ls,
the High Court would nevertheless ha.\re _jurisdiction.

Its extraordinary original _jurisdiction c,na.blos the Kxtra-
Couwrt o _remove and to try fmd “determine uny suite f},’.{:ﬂ;’l’
fallmg within the jurisdiction of any Court, sub,)er‘b 1o
its_supermtendenes, “whether within or “without the
Bengal division of the Presidency, either on the agree-
ment of the parties to that effect_or Tor purposes of
]u_sffce, The reasons for so doing being recorded on its
proceedmgs Several causes of action hetween -the
same parties not being for land or other immovable
property may be joined together in one suit and tried
by the High Court if any ond of those causes of action
i3 within the High Court’s jurisdiction.

The High Court of Bengal was also constituted a Appeliste.

Court of Appeal from the Civil Courts of the Bengal
division of the Presidency and from all other Courts
subject to its superintendence. 1t also has the like
power and authority with respect to the persons and
estates of infants, idiots, and lunatics, whether within
or without the Bengal division of the Presidency, as was
formerly vested in the Supreme Court.

Tts criminal jurisdiction is in respect of all persons Criminel.
within and without the limits of the Bengal division,
and not within the limits of the criminel jurisdietion
of any other Court and,over whom the Supreme Court
formerly hed jurisdiction. If also has extraordinary
original criminal jurisdiction over all persons who
reside in places within the jurisdiction of any Court
formerly subject to the superintendence of the Sudder

e vt rm——— ¥ ot men

* Prasannamayi Des v. Kadambini Dasi, 3IB.L R (0. J.h
85, Norman, J. On appeal before Peacock, C. J., and Maxhby, J.,
the guestion of jurisdiction waa nut disputed.
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Nizamut Adawlut in Calcutta upon any charge preferred
by the Advocate-General or by any Magistrate or other
officer specially empowered by the Government on
their behalf. It was also constituted a Court of Appeal

from $he Criminal Courts of the Bengal division of the

Presidency and from all other Courts subject to its
superintendence. It is also a Court of reference and
revision from the Criminal Courts subject to its appellate
jurisdiction. '

It also succeeded to the powers of the late Supreme
Couzt in relation to the granting of probates of last.
wills and testaments and letters of administration
of the goods and all other effects whatsoever of deceased
persons, whether within of Without the Bengal division
of the Presidency, except such as were within the limits
of the jurisdiction for that purpose of any other High
Court. It had jurisdiction of like character, also under
the Indian Succession Act (X of 1866) and Act V of
1881, independently of the Charter. Under Act XIII
of 1875, probate or letters granted by a High Court
had effect throughout the whole of British India.
Under Act VI of 1881 the High Court might appoint
District Delegates to grant probate and letters in
non-contentious cases. These and several other like
enactments have now been consolidated into one Act,
the Succession Act, XXXIX, of 1925.

It wes vested with jurisdiction in matters
matrimonial between Her Majosty’s subjects professing
the Christian religion.*

Its insolvency, maritime, and divorce jurisdiction
will be described ab the end of this chapter.

~ "

»

* The date of the firsk Gharter of the Bengal High Court is 146k
JMuyy 1962 ; and of the gecond, 28th Decemher, 1808,
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The first Charters of the Madras and ﬁomba,y
High Courts bear date the 26th of June, 1862, They
were subsequently superseded by a further Charter
of the same date as that which applied to Calcutta.

They were similar in all respects to the Caleutta Charter]

mulatis mutandis. The local limits of the ordinary
civil original jurisdiction of either Court are such as
may be fixed by a law of the (Jovernor in Council,
and until so’fixell were the limits of the jurisdiction
of the Supreme Court at the date of its abolition.
The criminal jurisdiction extends over the limits just
described and also over all persons beyond those limits
who were subject to the criminal jurisdiction of the

Supreme Court. .

In March 1866, Letters Patent were issued
establishing a High Court in the North-Western
Provinces of the Bengal Presidency. Quite recently,
in 19186, a High Court has been established by Letters
Patent at Patna for the new Province of Bihar and
Orissa which was carved out of the Bengal Presidency ;
the Chief Court of the Punjab has been replaced by &
High Court at Lahore hy Letters Patent of 1919; a
High Court for Burma was establisfed at Rangoon by
Letters Patent of 1922, and another for the Central
Provinces by Lettera Patent of 1936.

The result of the establishment of the High
Courts in the three Presidency cities was tc combine
the Judges of the Supreme and Sudder Courts, and
thereby to constitute a single tribunal. But as far
a8 the policy of fusing two rival systems of judicial
administration was concerned, no great advance
was thereby made. The Supreme Court in reslity
gnrvived as o distinet branch of the High,Court, viz.,

17721936,
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in its original side. The local extent of its jurisdiction, ’

however, was confined within the limjts of those cities,
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neither the agreement of parties nor the national
character of individuals being any longer sufficient
to give the Court a power of adjudication. The law
or equity which it enforced on its original side was the

. samxe as would have been applied by the old Supreme

Court, and was distinet from the rules of law, equity,
and good conscience applied by the appellate side
which succeeded to the old Sudder Court. The criminal
and adwmiralty, testamentary, and matrimonial jurisdic-
tions of the High Court in its original side were precisely
the same as those exercised by the tribunal to which it
sncceeded. Its criminal procedure, too, remained
distinet from that of the appellate side. The real
innovation was that the civil procedure of the old
Supreme Court was swept away, and Act VIIT of
1859 was substituted as the Code uniformly and
universelly applicable throughout India. Progressive
legislation, establishing as time went on a body of
Anglo-Indian law applicable in both Courts, has
eventually completed, or mearly so, the fusion which
was originally contemplated. .

Uniformity, however, in the criminal law (the
Penal Code hn.viné come into force on lst January,
1862) and in the civil procedure of all Courts, and in
civil and criminal appellate authority, dates from 1862.

The establishment of these High Courts and the
passing of the Indian Councils® Act, 1861, seem to have
led to a general Teconstitution of Courts of Judicature
throughout the country both in the regulation and
in the non-regulation Provinces. In the Punjah,
prior to the establishment of a High Court by Letters
Patent at Lahore in 1919, a Chief Court had been
established; constituted very much upon the model
of the High Courts, It derived its existence from
an Aot of the Imperial Legislative Council, instead of a
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Royal Charter, and the Judges who compo.sed it
were appointed by the Governor-General in Couneil
and not by Her Majesty. It was established by
Act IV of 1866, passed with the previous sanction of
the Seoretary of State for India in Council, to amend'
the constitution of the previously existing Judicinl
Commissioner’s Court. Act XVII of 1877, and
later on, Act XVIII of 1884, c. 2, reconstituted if.
This Act was amended by Aet XIX of 1895, and
Act XXV of 1899. The new tribunal was invested
with an original jurisdiction for the trial of certain
civil and criminal cases. It consisted of three or more
Judges. They held their offices at the pleasure of the
Governor-General. The Chiefy Court was the highest
Court of Appeal from the Civil and Criminal Courts
in the Punjab, over which it had a general supervision
and control. Tts proceedings were regulated by the
civil procedure for the time being in force in the
Punjab ; and in exercising its jurisdiction it was bound
to apply the rules of law or equity and good conscience
which the local Court would have applied. It had
complete jurisdict'ion over European British subjects,
and it had superintendence over “all Courts suhject
ta its appellate jurisdietion.

The Letters Patent of 1919 raised the Chief
Court to the Status of a Chartered High Court.

In the following chupter will be found other
instances of Courts originally established by Indian
Legislation being in course of time raised to the rank of
Chartered High Courts.

¥ It has been obzerved, in Chapter VI (p. 189 ante)

1772~ 10386,
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A~ — e ——— - ot e w— — R

* 28 Geo. V, 0. 2,
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OHAPTER limited 1tself to defining the powers and jurisdiction
of the Chartered High Courts, but has made general
provisions for both Chartecred and non-Chartered
High Courts. These define the jurisdiction and

_ powers of the High Courts and the manner of thewr
exercise to be what they were before the Act, but
subjeet to the Act, to Orders in Council, and to any Act
or Acts of the appropriate Indian legislature passed

in virtue of powers conferred on it by the Act. No
Hph Courty’
Powers nndc/
the Aot of
1935.

High Court has original jurisdiction in matters concern-
ing revenue or the collection thereof, but such
authority may be given to a High Court by the appro-
priate Indian legislature, provided the Bill or amend-
ment in that behalf is.previously approved by the
Glovernor-Greneral or Governor. Sectinn 224 expressly
takes away from the Chartered High Courts the power
hitherto exercised by them of interfering with the
judgments of inferior Courts otherwise than by way of
appeal or revision. Section 226 is specially noteworthy,
ag it imposes upon each High Court obligatory power,
upon motion by the Advocate-Generalfor the Federa-
tion or the Advocate-General for the Province, as the
case may be, to tiansfer for trial by itself from any
Court subordinate to it any case which involves or is
likely to involve a question as to the validity of a
Federal or Provincial Act. All proceedings in every
High Court in India are reguired to be in the English
Inngyage (Secs. 228—227). -,

HRetention Very dittle progress in reality was effected by
%’,:L‘Ef.};‘, the High Courts Act itself towards amalgamating
Ey‘;tw:m. the Presidency Town and Mofussil systems of judicial
organization. But subsequent legislation in this
counfry recenstituted almost all the Civil and Criminal
Courts of thé country. These will be considered

hesenfter, Here jt is propoged to describe in detail the
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insbitutions which chiefly belong to the Presi'd.ency 1772—1936.

Town system.

With regard to the establishment of Courts for Insolvency

Courts 1n the

the relief of insolvent debtors in British India, they Presidency
were first established by Act of Parliament in 1820.% e

They were directed to be holden from the 1st of March,
1829, once & month at least throughout the year,
and oftener, if need be, in Caleutta, and ns often as
found necessary within the towns of Madres and
Bombay, by any one Judge of the Supreme Court
of the Presidency. Though presided over by a Judge
of the Supreme Court, the Insolvency Court had a
distinet and separate existence. An appeal lay from
it under the statute to the Supreme Court, which had
power to make rules to facilitate the relief of insolvent
debtors in cases for which sufficient provision had
aot been made in the Act. Four years was the period
assigned as the duration of the Act, which was after-
wards extended by subsequent enactments to the year
1848 when the Act was repealed, the Tnsolvent
Courts, however, bging at the same time re-established.

Previous to the establishment at those Courts by
the Act of 1829, an Act of Parliament} passed in the
year 1800 was the hasis of jurisdiction to grant relief to
insolvent debtors in Indin. 1t empowered the Supreme
Courts at Fort William and Madras and the Recorder’s
Court at Bombay to make rules and orders, extending
to insolvent debtors in India the relief intended by an
Act of Parliament called the Lovds' Act, }mssod in
1759. It ratified all rules and orders previously made
by the Supreme Courts for granting such relief, and
cOnfirmed the acts done under such rules and orders.

et

*9 Geo, IV, 0. 73.
189 & 40 Geo. IIN, 0. 70,
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In 1848,* an Act of Parliament was passed to
consolidate and amend the law relating to insolvent
debtors in India. It provided that the Courts of 1829
should be continued. Their} jurisdictions severally
extended to the disposal of all petitions by persons
imprisoned within the limits of the Presidency Towns
upon any process whatever, or who resided within the
jurisdiction of any of tha Supreme Courts and wexre in
insolvent circumstances. ‘Act III of 1909 of the Indian
Legislature replaced the utterly antiquated Statute of
1848 and brought the law on lines with the HEnglish
Bankruptey Statutes of 1883 and 1890. Jurisdiction
in insolvency has been conferred by this Act on the
High Courts at Calcutta, Madras, Bombay, Rangoon
and on the Court of the Judicial Commissioner at
Karachi, and is exercisable by one of the Judges of
these Courts.

As regards the Mofussil in general there was until
1907 no law of insolvency and no Courts for the relief
of insolvent debtors. The Civil Courts could, however,
under the operation of sec. 271} of Act VIII of
1869, effect some:of the purposes of insolvency law,
subject however to this, that the creditor who first
attached the property of the debtor was entitled to
be paid in full while the rest of the creditors were paid

*11 %12 Viet, e 21.

1 Ibid., sec. 5. _

% The Seviion. was as follows 1—

“If, afier the claim of the person on whoss application the
property wae sttached has been satisfied in foll from the proceeds of
the sale, any surplus remain, such surplus shall be distributed
rateably amongst any other persons wha, prior to the order for adth
distribution, puy have taken out execution of decrees sgainst the
same defondant, and not obteined satisfaction thereol. Provided
that when any property is sold subjeot to a mortgage, the mortgages
ahall not be entitled fo ghare in any surplus arising from such sale
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rateably. Such a provision led to a seramble mhongsb
creditors, in which an unfortunate dabtor or his property
stood little chance of quarter or of considcration, while
the successful creditor himself could not justify his
priority on any principle of equity or fairness. Some’
provisions with respect to insolvency were to be [ound
in what was called the Civil Code of the Punjab, and
also in Major Spark’s Code, applicable to pazbs of
British Burma. A cautious advance was made by a
provision of the Civil Procedure Code of 1882, since
embodied in sec. 73 of the Civil Procedure Code of
1908, permitting holders of decrees against the same
judgment debtor to participate rateably in the assets
realised in execution of one f them. But a general
Tnsolvency Act of wide scope was passed in 1907,
since replaced by Aet V of 1920. The jurisdiction
in insolveney is given to the Distriet Courts, but
the Local Government has power by notification to
authorise any subordinate Court to exercise it in
any class of oases.

With regard to Vice-Admiralty Courts, the Crown
was empowered in 1800* to issue a Commission from the
High Court of Admiralty in England for the trisl and
adjudication of prize causes and all other maritime
questions arising in India, and to nominate all ox any
of the Judges at the respective Presidency Towns,
either alone or jointly with others, to be the Commis-
sioners for carrying out tHe purposes of the Commission.
In William the Fourth’s reign, an Act} was passed
which gave an appeal to the High Court of Admiralty
in certain cases. It defined the jurisdiction of the
¥ice-Admiralty Court to extend to all cases where a

-

~.

* 39 & 40 Geo. IIT, c. 19, a. 6.
+2 Will. IV, c. 5L

1772—19038.
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ship or vessel or the master thereof should come within
the local limits of any Viee-Admiralty Court, irrespec-
tive of the cause of action baving arisen out of those

limits.

: A separate Vice-Admiralty Court appears to have
been established in Caleutta in 1822, The Charbers of
the High Courts in 1862 and 1866 conferred the same
civil and maritime jurisdigtion on the Vice-Admiralty
Court, and the same jurisdiction for the trial and
adjudication of prize causes and other maritime ques-
tions arising in India, as was vested in Commissioners
under the Act of George IIT.*

Under Act XVI of 1891 or by Letters Patents
gince issued, the High Courte of Bengal, Madras and
Bombay, the High Courts at Patna and Rangoon,
the District Court of Karachi and the Resident’s Court
at Aden have been constituted Colonial Courts of
Admiralty within the meaning of the Colonial Courts of
Admiralty Act, 1890 (58 and 54 Viet., c. 27). The
High Court at Patna can exercise this jurisdiction in
the coastal province of Orissa. The orders of these
Courts are appealable finally to the Sovereign in Council
under sec. 6 of the latter Act.

In 1869 the High Courts were constituted by Act
IV of 1869, passed by the Governor-General in Council,
Courts of Divoree of persons professing the Christian
religion. The Chief Court of the Punjab, Arst of like
tribunals hot established by Royal Charter, was vested
with & similar jurisdiction, viz., the power of granting,
upon grounds which would entitle to a divoree in
England, a final decree for dissolution of marriags.

- L]

*90 & 40 Geo. IIT, o. 79, Bee the Colonial Courta of Admiralty
(indis) Ack XVI of 1891,
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British Burma in that respect was placed within the
jurisdietion of the High Court of Bengal ; and all other
non-regulation Provinces, and places in the dominions
of allied Princes and States, were placed in respect of
Christian subjects of Her Majesty residing thercin
under the jurisdiction of the particular High or Chief
Court within whose original criminal jurisdiction the
petitioner for divorce would have been subject, if a
European British subject. *The District Courts, both
in regulation and non-regulation Provinces, have also a
concurrent divorce jurisdiction with the High or Chief
Courts to whoue appellate jurisdiction they are subjeet,
but it does not extend to the making a final decree for
dissolution. Later Acts have axtended divorce jurisdic-
tion ; see Act XXI of 1866 in regard to native converts
to Christianity, Act XV of 1875 in regard to Parsis and
Madras Act IV of 1896 in regard to certain Malabar
Hindus,

The validity of divorce granted by Indian Courts,

when the parties though resident within their

jurisdiction hav® domiciles outside India, having
been questioned by Courts in England and India,
the Indian and Colonial Divorce Jurisdiction Act of
1926 (16 and 17 Geo. V, o, 40) was passed to validate
such orders when made 8s between persons domiciled
in Bngland and Scotland. Divores orders passed
by Indian Courts as between parties domiciled else-
where will apparently have no binding effect outside
India,

The above is a summary of Courts exercising
general jurisdiction. Many of these Courts (including
the High Courts) have from time to time-been vested
with speocial jurisdictions by Indian legislation, which
has also, when found nccessary, instituted special

17721938,
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Gm{;m Courts of limited jurisdictions. They do not come
' conveniently into the general picture.*

* 8oe Trevelyan's Constitution and Jurisdietion of Courts of
" of Civil Juslice in British India. Thaoker, Spink and Co., Calcutta,
1023,
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As soon as the Legislature was Teconstituted under the

Indian Councils’ Act, and was vested with a complete

power of legislation over the non-regulation Provinces,

it began to provide a system of Courts whose powers
and jurisdiction should be hased upon its own enact-
ments.

The first country which attracted the attention of
the Legislature was British Burmsg, and by Act I of
1863 six grades of Courts were established in addition to
Recorders’ snd Small Cause Courts thercafter to be
established, the Chief Commissioner’s being the highest.
The Act maintained all the existing classes of Courts in
British Burma, defined the jurisdiction to be exercised
by onch grade of those Courts, and laid down rules for
the admission of regular as well as special and second
appeals. 1t extended to British Burma gencrally the
Code of Civil Procedure which had already been in
ferce under an order of the Supreme Government in
the entire territory except the Province of Pegu. It
also extended to Pegu the Limitation Act XIV
of 1869,

¢, HC ( 241 ) 16
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Then came Act XXI of 1883, which was passed
appatently with the"object: of reviving on new soil the
old Recorders’ Courts which had once flourished in
Calcutta, Madres and Bombay. Under it there was

+ established at Rangoon and Moulmein a Court presided

over by a barrister or advocate of five years’ standing
appointed by the Governor-General in Council, with
full powers of civil and criminal jurisdiction. An
appeal lay to Her Majesty in Council from the Recorder
in all cases of the value of Rs. 10,000 or upwazrds, and
to the High Court of Bengal in all cases between the
value ot 3,000 and 10,000 rupees. The Recorder
moreover was vested with all the powers of a Court of
Session as defined in tht Code of Criminal Procedure
within certain territorial limits, except that he had no
power to try, bub only to commit to the Bengal High
Court, any European British subject charged with an
offence punishable with death.

Act VII of 1872 repealed both these Acts and for
three years regulated the Courts in ?:itish Burma.
The Chief Commissioner had found #hat his executive
duties prevented him from properly discharging the
judicial business thrown upon him. The principal
obiect of the new Act was to relieve him of that burden.
A Judicial Commissioner was constituted thereby to
the head of the Judicial system of the Province, and to
have most of the powers of a High Court. The Recorder-
ship of Mc:ulmein was discontinued.

Then came Act XVII of 1875, which repealed
Act VII of 1872, and* till 1889 regulated the Courts
of British Burma. Bix grades of Civil Courts were
established, the two lowest Courts being held by extia
Assistant Commissioners,. Above them in order were

%It wal amended in 1884 and 1885,
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the Court of the Deputy Commissioner, of the Judge
of the town of Moulinein, "of thé Commissioner, and
highest of all of the Judicial Commissioner. The Court
of the Recorder was continued, with a jurisliction
similur to that conferred upon him originally by Act
XXI of 1863. Tt included divoree, insolvency and
admiralty jurisdiction.

In 1886 the territories of King Thebaw became
part of British India and known as Upper Burma,
the former dominion of the Queen being entitled Lower
Burma. By Regulations VII and VIII of 1886,
passed under 33 Vict., ¢, 3,* and later on by Regula-
tions I and VI of 1896, crimipal and civil courts were
established therein similar to” those established. in
other parts of India (the Highest Court being the
Court of the Judicial Commissioner of Upper Burma) ;
the law in force being declared by Upper Burma Laws
Act XX of 1886, and its amendments. In Lower
Burma, Act XTI of 1889 repealed Act XVII of 1875 and
until 1900 established the Courts of that country.
The six grades of”civil courts were retained under the
superintendence of the Judicial Commissioner. So
also the Court of the Recorder of Rangoon, with his
former jurisdiction, who held his court ordinarily at
Rangoon, but might be directed hy the Local Govern-
ment to hold it on any particular vceasion anywhere in
Lower Burma in & civil cese, and anywhere in
Lower or Upper Burma in o criminal casp in which
o European British subject was concerned. In such
criminal cnses the Recorder was meade the High
Court for the whole of Burmn. A special Court was
constituted by this Act composed ordinerily of the
Judicial Commissioner and Recorder sitting together,

¥ See unte, pe 87.

1361-—1936.
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though the Local Government might add thereto the
judge of Moulmein,-with & defined appellate jurisdic-
tion, and with the powers of a High Court in certain
criminal matters.

.Then came Act VI of 1900, which for the first
time established a Chief Court composed of a Chief
Judge and three or more other juciges, as the highest
Civil and Crimiinal Court of Appeal for the whole of
Lower Burma, and as the High Court for the whole of
the territories administered by the Lieutenant-Governor
of Lower Burma, including the Shan States in reference
to proceedings against European British subjects. The
Chief Court was also the principal Civil and Criminal
Court of original jurisdiction for the Rangoon Town
exerciseable by a single judge, with appeal to a bench
thereof consisting of two other judges. It was vested
with a general superintendence and control over all
other Civil Courts in Lower Burma. Four grades of

. Civil Courts were established : (1) the Township Court ;
(2) the Subdivisional Court; (3) the District Court;
(4) the Divisional Court, with a powé: of appeal from a
lower to a higher Court. The effect of this Act was
that the appellate jurisdiction ot the High Court of
Bengal in cases between Rs. 3,000 and Rs. 10,000,
which had lasted for 37 years, was abolished. The
Court known as the Special Court, which had been
continued by Act XI of 1889, composed of the Judicial
Commissiqner and Recorder of Rangoon, was also
aholished.

Since 1923, Burma is under the judicial jurisdiction
of a Chartered High Court, established by Letters
Patent dated 11th November, 1922. The High Court
exercises original Civil jurisdiction in the City, and
Appellete jurisdiotion over the whole Province.
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The Government of Burma Act of 1935* defines
the jurisdiction and powers of the Burma Iligh Court
in terms practically identical with those used in the
Govermnent of India et of 1035F (see p. 231 anie)
for defining the jurisdiction and powers of the Tligh
Courts in Tndia. There is of course no Federal Court
for Burma, the constitution of it being unitary; but
spucial facility is provided for obtuining authotitative
interpretations from the Privy Council of the provi<ions
of the new Constitution by giving, in addition to all
existing rights of appeal, a special right to appeal to the
Privy Council from every decision of the High Court
on the ground that a question of law with reference to
the interpretation of the Acteor any Order in Couneil
thereon has been wrongly decided (secs. 84 to 88).

Then. with regard to the non-regulation Provinces
of Qudh, the Central Provinces, the Punjab, and cther
territories, no attempt bad originally been made to
provide distinct and matured systems of judicial
administmtion,n such a8 had been conferred on the
three Presidenciea The systems introduced had been
hurriedly conceived and framed, ag the territories to
which they related were from time to time annexed.
‘The legislation relating to these and other matters
was to be found in numerous rules and orders
which acquired the force of law under sec. 23
of the Indian Councils’ Act. The Indian Legislature
accordingly proceeded to establish Courts gnd define
judicial authority in those Provinces by its vwn
enactments.

In the Central Provinces there were eight grades of
{Lourts established by Act XIV of 1865, in_addition to

* 28 Geo. 1V, o. 8.
t 26 CQeo. V, o, 2
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Courts of Small Causes and to any other Courts there-
after to be established. Act XVI of 1885 recounstituted
them, being itself amended by Act IV of 1901. The
highest Court was that of the Judicial Commissioner.
Tt was declared by the Act to be the highest Civil
Court of Appeal. The lowest Court was that of the
tehsildar of the second class, with jurisdiction in suits
of every description up to Rs. 100 in value; next
to him the tehsildar of the first class, with jurisdiction
up to Rs. 300; next to him the Assistant Commis-
sioners of the third class, the second class and the
first class, with jurisdiction up to Rs. 500, Rs. 1,000, and
Rs. 5,000 respectively ; sixthly, the Deputy Commis-
sioner, whose original jurjsdiction wasnot limited to any
pecuniary amount, and who had power to hear appeals
from decisions and orders of Courts subordinate to
him; and seventhly, the Commissioner whose jurisdic-
tion was without pecuniary limit and who exercised
appellate jurisdiction over his assistants and deputies,
-being in turn subject to the appellate jurisdiction
of the Judicial Commissioner. This spmewhat prim-
itive organisation of Courts and Jurisdiotions was
replaced by a systom analogous to those of the other
Provinces by the Central Provinces Courts Act, I of
1917. The Judicial Commissioner’s Court has since
been raised to the status of a Chartered High Court by
Letters Patent issued in 1936,

By Act XIX of 1865 seven similar grades of Courts
were established in the Punjab, viz., a Court of the
tehsildar, of three Assistant Commissioners with
ordinary special and full powers, a Deputy Commis-
sioner, a Commissioner, and a Judicial Commissionex.
And by Act IV of 1866, in lieu of the Court of the
Judicial Commissioner, there was constituted the
Chief Court of the Punjab (which was a High Court
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within the meaning of the Civil Procedure Code),
consisting of Judges appointed by the Governur-
General in Council. Then Act XVII of 1877 wus
passel combining all the Courts under one Act.
Up till 1919 they were regulated by Act XVIIL of
1884, amended by Act XIIL of 1888, and Act XXV of '
1899, and consisted of & Chief Court and four suburdi-
nate Courts, viz., the Divisional, the Distriet, the Court
of the Subordinate Judge, and the Court of the Moonsi{f.
By Letters Patent issued in 1919, the Chief Court has
been raised to the rank of a Chartered High Court.

The Oudh grades of C(ourts, established by
Act XIV of 1865, were similar to thoze provided for the
Central Provinces. That Aot,. however, was framec
chiefly with reference to the Central Provinces; it
was found incomplete as regards Oudh, and inconve-
nient, having regard to some subsequent legislation in
reference to that territory. Accordingly, in 1871, the
Qudh Civil Courts’ Act* was passed, which applied
to all Civil Courts in OQOudh. Tt constituted five
grades of Couras,\viz., those of (1) the Tehsildar; (2)
the Assistant or Extra Assistant Commissioner; ()
the Deputy Commissioner or fhe Civil Judge of
Lucknow ; (4) the Commissioner; (5) the Judicial
Commissioner. Later on, Aot XIII of 1879 repealed
this enactment, and provided that there should be four
grades of Civil Courts in Oudh, viz. : ~(1) the Moonsiff ;
(2) the Subordinate Judge ; (3) the District Judge ; (4)
the Judicial Commissioner., They were alappointed,
and the limits of their jurisdiction fixed, by the Local
Government, the previous sanction of the (Governor-
@leneral in Council being necessary in the case of the
Judiocial Commissioner. The general congrol over sll

* Act XXXII of 1871.
. .,

1881-—1936.
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the Courts in any district was vested in the District
Judge, subject to the gengral control of the Judicial
Commissioner. The Court of the District Judge was
the principal Civil Court of original jurisdiction in his

_district. He entertained appeals from the Courts of the

first 4wo grades, and his own decisions might be appeal-
ed to the Judicial Commissioner. Act XIV of 1891 and
Act XVI of 1897 provided for the appointment of
additional Judicial Commissioners in some cases fo
exercise the jurisdiction of the Judicial Commissioner,
in other cases to sit with him and form a Special Court,
The Judicial Commissioner’s Court was raised to the
status of a Chief Court by U. P. Act IV of 1925.

Courts were also estdblished in Sind by Act XTI of
1866 (Bombay Code), amended by Bombay Acts I
of 1906, I of 1910 and II of 1916, at Aden by Aect II
of 1864, and in Coorg by Regulation II of 1881, which
was passed by the Governor-General in pursuance of
the legislative power conferred on him by 33 Viet., c. 3.

The systems™ thus established in the-non-regulation
Provinces differed chiefly with regard %o the procedure
adopted in the mditer of appeal. In some cases a
second appeal on the merits was given, which was in
some Provinces final, in others liable to a further special
appeal. In other cases no right of second appeal
was given, but an extraordinary power of revision was
vested in the Appellate Courts. The principle which
eventually Sound most favour with the Legislature, to
judge from the discussion upon the Oudh Bill, was to
grant a second appeal on the merits when the Court
of first appeal differed from the Court of first instance,

In the case of Oudh the further provision was made

S

* Leginlative Prgoeadings, Tudia, Vol. X, 1871, p. 595.
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in 1871 thatsuch second appeal should in alt cases lin
to the highest Court of uppeal in fthe Provinee.

Next with regard to Courts subordinate to thow
established by Royal Charters granted in pursuanee of

186 11492315,

Uil Courta
i Bombay.

the Imperial Act of 1861, Act XTIV of 1869 was pussed

in reference to the Presidency of Bombay. The law
which regulated the constitution of the Civil Courts in
that Presidency wus considered to be in an unsaijs-
factory state. It was containerd in unrepealed frag-
ments of regulations passed in the years 1827, 1830.
1831, 1833, and 1834, which enacted such modificationg
of the originsl system as experience suggested: anrl
thus,* although the law when ascertained wns simple
enougl, it came to be stated®ix so complicated a way
that there were few persons by whom it was thoroughly
understood. The new Act (amended by Act IX ‘of
1880 and Bombay Act I of 1900} reproduced the
-essential provisions of those Regulations, and effected
several amendments and alterations.

It appears ls‘hat. the law} relating to Principal
Sudder Ameens and Moonsifis in Bengal had heen
previously consolidated. The objdet of the Bombay
Act was to effect a similar work of consolidation. In
fien of three grades of Subordinate Civil Judges, viz.,
Principal Sudder Amcens, Sudder Ameens and Moon-
siffs, two grades of Subordinate Judges were estab-
lished, viz., of the first.class with jurisdiction up to
Re. 10,000, and second class with jurisfiction up
to Rs. 5,000. The District Judge was enabled to
hold his Court at any town in his district. The
fubordinate Judges were empowered to hold their

-

* Legislative Proceedings, India, Vol, vin, p 11,
t Act XVI of 1863.
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Crarrsr ~ Courts in more places than one within the Iocal
» XII. . L
limits of their jurisdiction.

The Act extended to the territories under the
Governor of Bombay in Council other than Sind in
which the Code of Civil Procedure was on the day of the
passing of the Act in force ; and might be extended by
the local Government, which was empowered to fix the
limits of districts and to appoint District Judges.
The local Government might also with the sanction
of the (lovernor-General in Council appoint in any
district a joint Judge with the powers of a District
Judge and a jurisdiction concurrent with his; also
Asgistant Judges, to whom the District Judge might
refer original suits up to Rs. 10,000 in amount, but not
appeals ; also the Subordinate Judges before mentioned
of.two classes.

Thus, as regards the Bombay Presidency, the
Punjab, the Central Provinces, British Burma, and
other non-regulation territories, the entire law by which
*the system of judicial administration was regulated
is set forth in the several Courts Acty r€lating to those
territories ; but down to 1871, in order to ascertain in
Bengal, and down to 1873, in order to ascertain in
Madras, the exact constitution and jurisdiction of the
Civil Courts, it was necessary io institute a laborious
search through the regulations.
g"gﬁmgts In 1871 it was found expedient to consolidate and
ad N.b. amend the law relating to the District and Subordinate
"o Bav, Civil Conrfs in the Lower and North-Westérn Provinces
of the Presidency of Bengal. Accordingly Act VI of
that year* was passed by the Governor-General in
Council, called the Bengal Civil Courts Act, 187k
. Act XTI of ¥387 was subsequently passed, consolidating

* Seo ante, p. 123,
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the law relating to those Courts and to the Courts of 1861—1036.
Assam. It is under this later Apt* that the JTudges

of those Courts, of which there are four classes now,

exercise their jurisdiction. It gives to the Qovernment

power to fix from time to time the number of District

Judges and of the SBubordinate Judges and Moonsiffs in

each district ; and, on the recommendation of the [Ligh

Court, to appoint Additional Judges.

It gives to the District Judge, subject to the
superintendence ot the High Court, the general control
over all the Courts in his district. The Loeal Govern-
ment is vested with power to fix and alter the loeal
limits of the jurisdiction of any Civil Court under the
Act. The Judge or Subordimate Judge has cognizance
of all original suits subject to the provisions of the
Civil Procedure Code ; but the Moonsiff’s jurisdiction is
limited to suits not exceeding Rs. 1,000, though by
notification the Local Government may extend it to
Ra, 2,000. The District Judge has an appellate
jurisdiction in reference to the decrees and orders of
Subordinate Jadges and Moonsiffs except where the
amount or value of the subject-matter in dispube
exceeds Rs. 5,000, in which case the appeal lies to
the High Court. The High Court also entertains
appeals from decrees and orders of District and
Additional Judges. The District Judge has pawer to
refer to any Subordinate Judge under his control
and subsequently to wibhdraw from him any appesls
pending from the decisions of Moonsifis,

The Local Government has power to suspend and
remove for misconduct any District, Additional or
Bubordinate Judge or Moonsiff.

* Zeo, however, Acts VII of 1889, VIl and XX of 1890.
. »,
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The powers of the High Court, in regard to these
judicial officers, are (1) that in case of urgent necessity
it may suspend a Subordinate Judge and forthwith
report to the Local Government the circumstances of

the suspension, the final order in the matter resting

with-the Local Government; (2) it may appoint a
Commission for inguiring into the alleged misconduct
of any Moonsiff, and according to the result of such
inquiry, remove or suspend him; (3) it may suspend
him pending the result of the inquiry, or it may proceed
to punishment without appointing any Commission.
A District Judge also may, in case of urgent necessity,
suspend a Moonsiff and report the circumstance to the
High Court, with whom 4he power of making a final
order rests, ’

" In referepce to Madras, Act IIT of 1873* contains
provisions for the Courts of the districts of that Presi-
dency similar to those which are contained imyAct VI
of 1871, except that the Moonsiff has jurisdiction up
%o Rs, 3,000. The Act extends to the whole Presidency
exclusive of those tracts which are-subject to the
Agents for Ganjam and Vizagapatam. Act VII of 1892
established an additional Civil Gourt for the city.

Such is a short sketch of the existing judicial insti-
tutions of India. They are nearly all of them of recent
origin, dating their establishment from enactments and
Charters which have all been passed since 1861. Acts
of the Legilative Council, apart from the old regula-
tions, have become the foundation of all the Conrts in
Indie, except those expressly conmstituted by Royal
Charter. The whole of them might probably be
consolidated in one Civil Courts Code, establishin£

-

Ly
* Amended by Act XXI of 1885, and the Decentralisation
Aot of 1914,
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throughout the country in every province a gi‘adution
of Courts similar in title and jurisdiction. The dificulty
standing in the way of such consolidation arises from
the fact that in several of the less advanced provinees,

the civil judicial work is still performed by executive

officers, whereas in the others civil judicial ofticers do
exclusively oivil judicial work, sud s consolideting
Civil Courts Corde cannot as yet be conveniently framed
which would be applicable to all the provinces ecqualiy.

The mode in which the civil Courts are placed in
regular degrees of subordination 1s exhibited by the
general law of appeals, which so far as the chief-appellate
authority is concerned, now depend upon the- High
Courts’ Charters and ihe Civil, Procedure Code.

The aetual course of appeal differs in the different
provinces. There are in Bengal, Madras, and the
North-Western Provinces four kinds of Judges—
Moongiffs, Subordinate Judges, District Judges, and
High Court Judges; Sudder Amcens and Principal
Sudder Ameens having been abolished. Moonsifi§
may try cases ipsto Rs. 1,000 or Rs. 2,000 (in Madras

up to Rs. 2,600), and an appeal lieg from their decision
to the District Judge.

From the decisions of Subordinate Judges the
appeal lies to the District Judge if the value of the
case does not exceed Rs. 3,000, and in all other cases
direct to the High Coupt. The original jurisdiction,
on the other hand, of the District Judges % unlimited
in amount, incluling an important misceilancous civil
jurisdiction, as for instance, under the Succession Act,
the Divorce Act, and the like. The appeal from their
ecisions Hes to the High Court.

In Bombay, Moonsiffs, as well as Ameens, are’
abolished, and there are five kindg of Judges, viz,

1861—1036.,
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Subordinate Judges of two olasses; (1) those who
may try cases up to Rs. 5,000 ; (2) those who may try
cases beyond that amount; above them District
Judges, with their Assistant Judges under them, and

«their’ Joint Judges, with concurrent juriediction ; and

finally High Court Judges. District Judges are the
principal Courts of original civil jurisdiction in the
district, and are algo Courts of Appeal from all decrees
and orders passed by subordinate Courts, except from
decrees above Ra. 5,000, in which oase the appeal liesto
the, Migh Court. There are also Joint Judges and
Judges having concurrent jurisdiction with District
Judges, but doing such civil business only as they
receive from the Districk Judge or the High Courts.
Assistant Judges are subordinate to the District Judges,
and may try any cases referred to them by the District
Judges not exceeding Rs. 10,000, and not being in the
nature of appeals. An appeal lies from such Assistant,
as from a Subordinate Judge of the fivst class, to the
District Judge in cases under Rs. 5,000, and in cases
exceeding that amount to the High Court.

Conditions in the other provinces have tended to
approximate more and more to those prevailing in one
or other of these four provingces,

Besides the judicial organisation just described,
the Courts of the country include a variety of tribunals
established for the purpose af.adjudicating upon small
causes in a*less expensive and more expeditious manner
than is possible in those which have been described
in this and in the last chapter. A sketoh of these will

conclude the account of the existing Civil Courts of
ritish_India.
M

-

The Courts of Small Causes in the Presidency Towns,
as they now exist, were originally establishedtnder
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Act IX of 1850. They aie the successors of the old 1861—1036..
Courts of Requests, which were established at Caleutta,
Madras, and Bombay in 1733, by the Charter of (feorge
II ; the limit of their jurisdiction being originally five
a.codas, subsequently in 1797,* extended to Rs. 80. .

Two years later, an Act} of Parlisment was passdd to
enable the Governors of Caloutta and Madrus to extend
the jurisdiction of those Courts to Rs. 400 sicca, tu
alter and reform the consfitution and practice of fhe
Courts, and to frame new rules and orders. By procla-
mation, in pursuance of this .\ot, Commissivners were
appointed for the recovery of small debts in Bengal,
and the jurisdiction of the Court was extended in 1819
to Rs, 400 sicca. The Courds of Requests at all the
Presidencies were, by the Charter of Justice and by the
proclamations, placed under the control of the Supreme
Court, in the same manner that inferior Courts in
England were placed under the control of the Court of
Queen’s Bench, and they continued to exist till 1850.

In that year an Act was passed repealing the” pop 1 ot
provisions of (esrge II's Charter, and all Acts made 59«
concerning the constitution or pracgice of the (‘ourts of
Requests. Courts of Small Causes were established 55
Courts of Record, with jurisdietion conterminous with
that of the abofished Courts: the judges were to bp
appomted by the Governor in Couugil, and to have

cogui uizance over all s su;ts when the debt or damage
claimed or the value of the property in ispute was

not more than Rs. 500, whether on balance of account

or otherwise. It was provided that any Judge or
Judges of the Supreme Court who should consent to

wid in the execution of the Act, might exercise all the

“

-
-

* 37 Geo. IIL, c. 142, & 30,
139 & 40 Qeo. ITI, ¢ 78, % 17.
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powers of a Judge appointed under i, and might try
suits as if he were @ Small Cause Court Judge. All
suits brought in the Small Cause Court were directed
to be heard and determined in a summary way, and
every defence which would be desmed good in the
Supreme Court, sitting as a Court of Hquity, was
declared to be a bar to any legal demand in the Court of
Sma,ll Cuuses.

In 1864 an Act* was passed extending the juris-
diction of these Courts to the recovery of any debt,
damage, or demand, exceeding the sum of Re. 500,
but not exceeding the sum n of Ra. 1, 000, prov1ded “that
the cause of setion should Bave arisen, or the defendant,,
at the time of bringing the action, should dwell or carry
on, busmess or personally work for gain, within the
local limits of the jurisdiction of the Court Moreover,
by consent of parties the Court had ]unsdmtlon in
cases exceeding in value the sum of Ra. 1,000. In
cases exceeding Rs. 500 in value, the judges were
~directed to reserve doubtful questions of law or equity
for the opinion of the High Court, and 4@ give judgment
eontingent upon thr?t opinion.

Act XV of 1882 repealed all prior enactments,
and af present constitutes the Small Cause Courts of the
Presidenay Towns. The law administered and the
loual limits of the ]unsdlctmn correspond to the High
Court in its ordinary original civil jurisdigtion. With
numerous g ceptions specified in the Act they may fry
all eivil sux:i;x when the amount or value of the subject-
matter does not exceed Rs. 2,000; the leave of the
Court, however, being nocessary in certain circumstances.
The exceptions include, amongst others, cases concerrt

_ing the reverue, acts ofdered or done by the executive

* Aot XXVE of 1864,

-
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or by officers, and immoveable property. They also
inelude various suits belon‘rm,(., to equity, ﬂ.dmlra.li‘),
and divorce Jurlsdiction. “The Courts are subject to
the supermtendénce of the High Courts. The Act hnd
beén amended by some later Acts. ’

With regard to the Mofussil, Sumell Cause Courtd
were established® in 1860 ; and in 1865 the Iaw relating
tot them was conqolula.ted .and amended. et IX of
1887 revonstituted them. Suits to the value of Ra- "sUU-
or, if the Local Government su direct, to the v value of
Rs. 1,000, are, generally speaking, cogmzable by those
Courts. There are, however, forty-four express excep”

tions, which are specified in the 2nd schedule to thé
Act of 1887. .

The constitution of the Courts, with the establish”
ment of officers, depends upon the Local Government:
the previous sanction of the Governor-General ¥
Council being necessary. The territorial limits of eacl!
Court are defined, and may at any time be abolished b}
the Local Gov«n{ment.

Power is no longer given to reserve questions fo!
the opinion of the High Court, and to give judgmes
contingent thereon. But the High Court may for if!
own satisfaction call for a case decided by the Smpl
Cause Court, and pass such order as it thinks fit.

Under a variety of JIndian enactments, some ©
these Courts have had ]unsd:ctlon conferret on thet
in special matters, for the details of which the studept
may consult Sir John Trevelyan's “ The Constituti®
and Jurisdiotion of Courts of Civil Justice in Briti?
Thdia .

* Aot XLIT of 1860.
T Acbt XI of 1885.

17
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Tee iNFERIOR CriMINAL CourTS AND POLICE.

Introduction—Act X of 1872—Thres proposed alterations—
Suggestions of the Bengal Government—Reporl of the Com-
,mittee—Criminal  liability of Europeans—The Criminal
Conrts established by the Code—Act X of 1882 and Act V
of 1898—Distinction between the three classes of Magistrates
—Magistrate of the District— Of the Subdivision—S8peocial
Magistrates—Courts of Session—Powers of Criminal Courts
over Eurcpeans—Powers of the Magistrate—Powers of the
Sessions Judge—Powers of High Courts—Abrogation of
differential  privileges since 1923—DPolice Administration
generally—As Modified jn"Bengal—In Bombay Presidenay—
In Madras Presidency—In the Presidency Towns—Bombay
,~—Caleutta—Suburbs of Caleutta—Madras—North-Western
Provinces—Justices of the Peace—Coroners,

It remains to give an account of the Criminal Courts
and Police organization now existing in British India.
The system for the repression of crime is the most
important branch of the Government of the country,
the instrument by which peace and brder, which are
the chief objects of ‘Government, are daily and in all
the details of life secured.

Closely connected with this Judicial and Police
organization is the subject of criminal procedure.
The first Code on that subject was passed in 1861. It
was the product of several® ‘generations of Indian
administrators and statesmen, who from the first
moment that they undertook the responsibility of
Government, and abandoned a blind reliance on the
Mahomedan Adawluts, had undertaken the task of~
framing by degrees a system on which criminal justice
should proceed. The system which they originally
established was from time to time frequently altered,

{ 268 ) °




CRIMINAL PROCEDURE CODES. 259
amended, and readjusted, and at length a hundreq
regulations and Acts were consolidated and compresseq
into a single Code.

1861~-1036.

Then came various amendments of the chQ
itsell, and, in course of time, Act VIII of 1860 consoh\
dated these amendments.

Mr. Figz-James Stephen* said of the Code of 186}
that it was *“ drawn by men thoroughly well acquainteq
with the system with which they were concerned;
but I am inclined to doubt whether they did not know,
it rather too well, for they certainly threw the varioug
provisions together with wery little regard to hrrange,
ment and without any general plan”. The resuly
of the Amending Acts and of Lot V1IT of 1869 was, hg
considered, only to increase the confusion which had

Jreaginnglr axisted

The consequence was that the Criminal Procedury gu0x of

Code of 1872 was passed, which came into force on the, 1872

1st of September of that year. It repealed the Cods

of 1869 and so much of the Code of 1861 as had not beez
repealed, and vatious other Acts bearing upon minoy
points of criminal law and proceduse. The Iater Cody
{viz., Act VIII of 1869) had made extensive amend,

ments in the earlier law without repealing it, so thaj
two Codes were in existence instead of one, The Aci
of_1872 entircly re-arranged the law, and also, whick
is the 1 _Bortant pomt for our attentlon“_g_econgtmctvq
the Criminal Coutts throu ughout the Mofusdil.

Three important alterations of law were proposeq rrhres
in reference to what I have described as the rivaj Pf&rm;;‘;‘m
judicial institutions of the Crown and the Company
The object was to remove unnecessary distinotions, ang

T My i Wt o g s v

Py

* Legislative Procaedings of the Council of India, Vol. X!
p. 302
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egtablish greater unilormity of criminal jurisdiction

The ﬁrst related to the jurisdiction given by the
Statute of G‘reorge III* to Justices of the Peace in the
Mofussil, and exercised by them on ]]uropean British
sub]ectq It was proposedj that that jurisdiction

shouyld extend to_cases usua llz dlsposed of f_hefore
Maglstrates upon SUMIMOYSs.

The second alteration proposed was to enable
Sessions Judges to dispose of all cases aga.mst Turdpean
Brmts, {iniless They imsisted wpon their right
to be triéd by the High Courts.

The third was with regard to trial by juries.
Instead of convicting 2" man if found guilty by a larger
majority of & jury, and trying him again if found guilty
by a smaller majority, the concurrence of the Judge
was proposed to be the condition of the triumph of
the majority. It was proposed therelore, that, if not

.Jess than two-thirds of a jury convicted, and the Judge

agreed with them, the accused was tq.be convicted ;
if there was not such a majority, or ifthe J udge did not
agree with them, the acoused would be acquitbed.

‘While the Bill was pending before the Council the
(Government of Bengal suggested that, instead of the
Justices of the Peace (who are generally Mofussil
Maugistrates) being limited in their penal powers over
Europea.n’British subjects t» two months’ imprison-
mernt, 88 was the case under the Statuts of George III,
those powers should be considerably extended, and
that European British subjects should be rendered
amenable in a great degrec to the ordinary Crimingl

Y w
*33 Geo, ITs o 153.

+ See Legislativo Proceedings (Indian Council), (1870), Vol. IX,
p 481,
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Courts of the country. Thiy suggestion was concurred 14/1—1036.
mn by other Local Governments, and the Selget Com-
mittee appointed to conaidor the Bill repoited -

(1) That a full power BI&E,]%I‘!‘LU‘ heing o Justice of Report of
the Peace, and heing, in the case of Mofuail Mugis- :n‘::tt(e::m
trates, a Furopean British subject, should be empowereid
to_try Turopean British subjests for such offences as
could be adequately punished hy. three monthy’
imprisonment and a fing of ‘Ra. 1,000, -

(2) That a Hessions Judge, being a European
British subject, should be empowerel to pass a sentence
on British subjects of one year, or fine; and thu.t,
if the Buropean British subject pleads guilty, or accepts
the Sessions Judge’s jurisdiction, the Court may pass
any sentence which is provided by law for the offence
in guestion. .

(3) That a Buropean Bntish subJect convicted

e e e e =

Court a.t his o_Qtlon
(4) That 1n‘every case in which a European is in

custody, he may a.pply to a Hl;,h..Court- fb} a writ of
habeas_corpus, and Tand the High Court shall thereupon
examine tho legality of his confinement, and pass such

order as it thinks fit.

This report showed the general tendency of the new
legislation, and challenged digcussion upon the subject
of the exclusive privileges of Eurcpeans,in criminal
matters. The further question relating to the extent
to which uniform procedure in Presidency Town and
q“1“\;Iofussxsil could be secured was left untouched.

Act X of 1872 was a complete body of law upon The Criminal

e
three distinet subjects, viz., the constitution of the fupes: 7 the

Criminal Courts, the conduct of cnmma.l proceedings, Code.

£
-
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and the exercise of a preventive jurisdiction for the
purpose of securing the peace.

As regards the first of these subjects, the Code
proceeded upon the same principlo as the Bengal
Bessions Judges Act of 1871. It repealed a number of
Acts and regulations which, in an obscure and fragmen-
tary manner, established Criminal Courts, and placed
the constitution and powers of those Courts in a olear
and distinet shape. The Chief Criminal Courts
throughout the country have already been described,
The Code enacted that, besides these tribunals, there
should be four grades of Criminal Courts in British
India, being those mentioned further on, exclusive of
those of the Presidency Magistrates.

The Code was amended by several Acts (viz, XI
of 1874, X of 1875, and IV of 1877), and eventually
a new Code (Act X of 1882) was passed to consolidate
and amend the law relatlng to criminal procedure.
That Code applied to the whole of Indis, while Act X.
~of 1872 excluded from its operation High Courts in
their original criminal jurisdiction gaG the Courts of
Police Magistrates in the Presidency Towns. The new
Code repealed, wholly or partially, a number of Acts
including Act X of 1875, which regulated the criminal
procedure of the High Courts, and Act IV of 1877,
which regulated that of the Presidency Magistrates,

Act X of 1882 was subseuﬂy_ﬂrep_ﬁa.ced by Act V
of 1898, F‘he later Act, like the former, enacted that
Desides T—Ilgh Courts, and Courts established under any
ather law than the Code, there should be five classes of
Criminal Courta in British India, viz. :—

(1) Courts of Session.
(2) Presidency Maglstra.tes
(8) Magistrates of the first olass.
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(1) Magistrates of the second class.
(6) Magistrates of the third class.

All criminal trials in British India must be held
before one or other of these Courts. The powers.of a
Court of Session extend to passing any sentence
authorized by law; but any sentence of death passed
by it is subjeot to confirmation by the High Court.
An Assistant Sessions Judge may not exceed seven
years’ transportation or “imprisonment. The mdin
distinction between the other Courts is that a Presi-
dency Magistrate and o Magistrate of the first class may
sentence up to the term of two years, or impgse a fine
up to Rs. 1,000 ; a Magistrate of the second clasy may
imprison up to six months,.or impose a fine up to
Rs. 200 ; both of them may include in the imprisonment
solitary confinement, and may, if in the case of a
Magistrate of the second class he is specially authorized
by the Local Government, order a whipping. A
Magistrate of the third class may imprison for one
month, or impose & fine up to Rs. 50, but he may
heither order sclifary confinement, nor & whipping. .

Any Magistrate may pass apy lawful wsenbence
combining any of the sentences which he is anthorized
by law to pass; that is to say he may award imprison-
ment in default of payment of & fine, in addition to
the full term of imprisonment which he is competent
to award.

Besides these three classes of Magistrates, the
Local Government must appoint in overy distriet,
outside the Presidency Towns, one of their number of
Jhe first class who shall be called the District Mogistrate,
and shall exercise throughout it all the powers of a
Magistrate. It may also appoint subprdinate Mogis-.
trates. In the non-regulation Provinces the Local

1881—1038.
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Goverdment may invest the District Magistrate ‘or any
Magistrate of the ﬁrst class with power o try as a
Magistrate all offences not punishable with desth.

- All the Magistrates of the three classes shall be
appomted by the Local Government, and shall be
subordinatie to tho Magistrate of the District, the local
limits of whose jurisdiction may be prescribed by the
Local Government. All Magistrates are to be indepen-
dént, of the Sessions Judge, except to the extent and in
the manner provided by the Code.

The Locnl Government may divide districts outside
the Presidency Towns into subdivisions, and place any
Magistrate of the first er second class in charge of
a Subdivision of a district. The Magistrate of the
subdivision shall be subjest to the control of the
Magistrate of the District, but he in his turn shall
contzol every Magistrate within his subdivision.

Special Magistrates may be appointed by the
"Local Government in any local area outmde the Presi-
dency Towns. The Local Governfhont may direct
any two or more Magistrates to sit together as & Bench,
and may invest such Bench with the powers of a
Magistrate of the first, second, or third class, and
direct the Bench so constituted to try such cases or
guch classes of cases only, and within such local limits
as it thinks fit; and in the absence of such direction,
the Benchshall have the powers of the highest olass to
which any one of its members who is present taking
part in the proceedings belongs.

The Presidency Magistrates are appointed for the
Presidency Towns, which for the purpose of the Code
ars t0 be deemed districts. One of such Magistrates
in each town is to be Chief Magistrate,
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With regard to Courts of Session, overy provinee,
excluding the Presidency Tm\ ng, shall bhe a sessions
division (sec. 7), or shall consist of sessions divisions ; ;
and every division shall he a district or consist of
districts ; the Local Government heing empnwvrvd to
alier the number of such divisions and districts, There
shall be a Court of Sessions uwl a Sesstons Judge for
every sessions division. The Local (fovernment muy
appoint Additional and Assistant Sessions Judgoes, who
shall exercise all the powers of the Court, limfited,
liowever, as regards punishment, to seven vuu's
transportation or imprisonment.

Any person (sec. 40R) convicterd on a trial held by
an Assistant Sessions Judge, o District Magistrate. or
other Magistrate of the first class, may appeal to the
Court of Session. A European British subject might
at his option appeal either to the High Court or the
Cowrt of Session. But this privilege has now been
taken away by Act XII of 1923. Any one convicted
by a Sessions Judge, or an Additional Sessions Judee,
or by a Presu’_q:cy Magistrate (if in this latter case
he is sentenced to upwards of six months’ imprisonment
or Rs. 200 fine), may appeal fo the High Court,
except in cases where he has pleaded guilty, when
there is no appeal except as to the extent or legality
of the sentence. There is also an appeal to the
High Court from any sentence of four years’ im-
prisonment or transportation hy an Addltmmﬂ Seasions
Judge or by a Magistrate specially empowe;ed There
is no appeal, however, in pelty cases, that is, where
the Court of Sessions or any Magistrate of the first
glass sentences to imprisonment not exceeding one
month, or to a fine not expecding “Bs. 50, or to
whipping only, nor is there any appesl from certain~
summary convigtions.

1861-— 1438,
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The provisions of the Code, unleas it is otherwise
distinctly expressed, apply to all persons without
distinction of race; but, until the passing of Act XII
of 1923, a separate chapter (c. 33) of it related to the
qinvestigation and trial of offences committed by
European British subjects.* One provision in this
exclusive chapter was that, in order to have any
criminal jurisdiction in reference to a European British
subject, the Judge of a Sessions Court must himself
be of the same nationality ; if an Assistant Sessions
Judge he must also have held the office for at least
three years and been especially empowered in that.
behalf by the Local Government. Another provision
was that for purposes of investigation, the judicial
officer must hold the” double office of Magistrate of
the first class, unless he is a District or Presidency
Magistrate, and of Justice of the Peace, and must also
be a European British subject.

Any Magistrate might entertain a complaint, and

, issue process to compel the appearance of the accused
without regard to nationality ; but if the accused was
2 Huropesn British subject, such p'focess, before the
enactment of Act XII of 1923, had to be returnable
before a Magistrate competent to inguire into or to
try the case. Such Magistrate, being a Presidency
Magistrate, had power in such a case fo punish up
to three months’ imprisonment, or up to » fine of
Ra. 1,000, or both; and being a District Magistrate,
power up“to six months’ imprisonment and Rs. 2,000
fino, or both ; in cases not adequately punished by

* These inclnde (1) all subjects of Her Majesty born, naturalized,
or domiciled in the United Kingdom of Great Britain and Treland, v
in auy of the Eurapean, American or Australian colonies or posses.

. sions of Her Mzjesty, orin the colony of New Zealand, or in the

colony of the Cap@ of Good Hope or Natal ; (2) children and grand:
children of any such persons by legitimate degcent.
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a sentence of that character, the Magistrate had to 1861—1936.
commit the accused to the Court of Session, unless the
offence complained of was punishable with death or
transportation for life, in which case the commitment
lay to the High Court. In the Presidency Towns the
commitment had to be to the High Court in eyery
case, whether the accused was a BEuropean or Indian.
In either Court, the accused, if o Huropean, might
claim to be tried before a mixed jury or a mixed set
of assessors, not less than half being Europeans or
Americans, He might also claim before a sttnct
Magistrate that his trial should be by jury.

Before the Amending Acb XIT of 1923, Sessions Powers of
Judges, or Additional Sessmns Judges, and, when '}‘.fﬁg:mm
specially empowered by the Local Government,
Assistant Session Judges, who had held that rank for
not less than three years, might pass on European
British subjects any sentence warranted by law not
exceeding one year’s imprisonment, or fine, or both.

If, ab any stage of the proceeding, the Sessions,

Judge was of ~apinion that such sentence would be
inadequate, he had to record his opinion to that effect,
and transfer the case to the High Tourt.

Before tho Amending Act of 1923, » European Pogwers of -
British subject convicted by a Magistrate, or Assistant High Conrta.
Nessions Judge, might, at his optiun, appeal to the

Court of Session or to the High Court ; convicted by a

Court of Session he mlg'h{; appeal to the Figh Court.

The High Court was vested with power to order any

European who complained of unlawful detention within

its jurisdiction to be brought before it to abide iis

Pirther order (s. 466).

The Magistrate was also bound to ask any accused -
person, unless he had reason to believe that he was
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not s European British subject, whether he was one
or not; and if the accused did not claim before the
Magistrate who tried or committed him to be dealt
with as a European British subject, he would be taken
*to have waived his privilege.

* The ahove provisions for difierential treatment of
European accused persons were in several respects
removed and in others revised by Act XIT of 1923, so
a8 io place Buropean and’ Indian accused persons on
a fo'oting of equality. The European British subjects’
right to be tried by Eurdpesn Judges and Magistrates
has beep entirely abrogated. Sessions Courts can now
pass, sentences on them of death. penal servitude,
imprisonment and fine., Magistrates too can now pass
sentences upon them up to the normal limits of their
powers with the single saving that they cannot pass a
sentence of whipping. The options previously reserved
to them to choose between one of two grades of Courts
has been taken away. The Amendment of sec. 491
of the Code has now given the High Court power to
«cause any person within its jurisdictirgp; under unlawful
detention, irrespective of his race cr nationality. to be
dealt with according to law. In other respects the
positions of a European and an Indian accused have
been equalised by in effect allowing an Indian to claim
an all-Indian jury or a jury with an Indian majority,
in like circumstances in which a European may
elaim an all-Ruropean jury or a jury with a European
majority.

" With regard to the Police Administration in India,
Act V of 1861, modified by Act III of 1888, and later
on by Act VIII of 1895, remains ag the basis upep
which the g€neral las on that subject outside the
Presidency Towns rests, modified in different localities
by special Acts; which it is outside the scope of this
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work to discuss with any minutencss, Tt has been
applied generally throughout the ceuntry.

In Bengal an Act was pasced in 1867 which
abolished municipal chowkidars and proviled (see,
however, the Municipalities Aet V of 1876) that the
Police in towns should be enrolled uader the general
Act, the expenses to bo provided by the town fm
which they were appointed. Aect VII of 1869 provided
for tho cstablishment of general Police Distrietd,
each subject to an Inspector-General : while a system
of village chowkidars was established by Act VI of
1870.

In the Presidency of Bombay, exeluding the town,
a local Act was passed calleil, the Bombay Distriet
Police Act, 1867. This was, however, repealed almost
entirely by Bombay Act IV of 1890, which provides
that the superintendence of the Police throughout the
Bombay Presidency shall vest in the Governor, and
that its administration shall vest in an Inspector-
(General and his deputies; and in each district in a
District Superiﬁhmdent, subject to the control and'
direction of the Magistrate of the Djstrict. The duties
and powers of the Police are provided for in the Act,
viz., Bombay Act IV of 1890, amendml by Aot IV
of 1902. In exercising his authority the Magistrate of
the District must be governed by the rules and orders
of his Government. He may in case of pressing need
call upon the Inspector-General to furnishhim with
additional police; and the District Superintendents
are bound to furnish him with reports on any matters
connected with crimes and the maintenance of order,
£0d even to remove their subordinates on his requisition.

- . o 1

The Commissioner in turn has’certain pewers within
his division which are paramount to those of the Magis-
trate of the Distriet.

-

1861—1936.

Al ific
m Beagal,

In Bowabny
Tresitrney.
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The Regunlation of Police within the Madras

territories is provided for by Act XXIV of 1859, which
was amended by a local Act, V of 1865. The superin-
tendence of the Police was vested in the Governor in
Council, with power to give exclusive authority to
others to appoint, supersede, or confrol any police
functionary. An Inspector-General of Police with
such subordinates as the Government may think fit
are responsible for the administration of the force,
Special Police officers may bo appointed in case of
turmult or rict by the nearest Magistrate. The duties
of Police,officers are, to use their best endeavours and
ability to prevenbt all crimes, offences, and public
nuisances ; to preserve the peace, to apprehend dis-
orderly and suspicious characters, to detect and bring
offenders to justice, to collect and communicate intelli-
gence respecting the public peace, and promptly to
obey and execute all orders and warrants lawfully
issned to them.
«  With regard to the three Presidency Towns, the
Rolice administration was provided fo» by Acts XIII
of 1856 and XLVIIL of 1860, and those Acts, subject
to frequent amendnfents, remained in force as far as the
town of Bombay was concerned, until they were finally
repealed by Bombay Act IV of 1902, which consolidates
the law relating to the police in that city.

But in Calcutta, Act IV of 1866 of the Bengal
Council hag repealed them so"{ar as they relate to the
town of Calcutta, and has provided that the administra-
tion of the Police in that town should be vested in an
officer styled the Commuissioner of Police and appointed
by the Local Government which can also appoint one
or more deputifs to perform any of the Commissioner’s
"duties under lds orders. A special Police Force is
provided for the town of Caleutta. The Commissioner
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appoints them and may fine, suspend or dismiss them, 1861L—1936.
he may appoint special constables, on emergency, with
the powers of ordinary officers of Police.

Caleutta is divided into Police Distiicts and the
existing Magistrates of Police are appointed undler
this Act. The powers of the Magistrates, the Commis-
gioner, and the Police are carefully defined under
the Act.

Ten days before this Act was passed another Suburbs of

Act, viz., TL of 1866 (Bengal Council), received the CX°"
assent of the Governor-General. It enabled the Local
Government to exclude the suburbs of the town of
Calcutta from the general Policg District of the Prov-
inces, and to order the constitution of a Police Force
therein to be under the exclusive direction and contro}
_ of the Commissioner of Police for the town of ('aloutta.
No special Magistrate of Police is appointed for the
suburbs, but the powers of the Commissioner therein
are similar to those which he exercises in Caleutta.
The municipal pelice continues to be regulated by local
enactments.

With regard to the town of Madras, the Police Madras.
Acts XIII of 1856 and XLVIII of 1860 were repealed
by the local Act VIII of 1867, which in turn way
repealed by Madras Aet I1TI of 1888. The town Police
was by the last Act constituted in such manner as the
Governor in Council showld direct. A Commissioner
of Police was appointed for Madras, subject to the
authority of the Governor in Couneil,

In 1869 an Act* was passed by the (fovernor- North.
Goheral in Council to provide for the maintenance of g.?:f,f:“,
the rural Police in the North-Western ProVinces and to

+ *Act III of 186Y.
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defink the law relating to village watchmen. Subse-
quently Act XVI -of 1873 repealed this Act, and
provided for a village and road Police, omitting village
watchmen, The village Police arc to be appointed
by ‘the zemindars, the road Police by the Magistrate
of ‘the district. Their duties are prescribed by the
Act. The Magistrate of the District may dismiss the
members of cither force. The Local Government may
frame rules for their numbers, location, and discipline,
and generally for the purposes of the Act.

In 1869 the law relating to the appointment of
Justices of the Peace was consolidated and amended
by Act IT of that year passed by the Governor-General
of India in Council., The new Code of Criminal Proce-
dure (V of 1898), secs. 22 to 25, now contains the law
on the subject. 1t is provided that outside the Presi-
dency Towns the Governor-General of India in Council
and every Local Government within its provinces may

_appoint such European British subjects as they may

Coroners.

fhink fit to be Justices of the Peace within such terri-

tories as may be notified. For the three Presidency
towns the appointment of Justices of the Peace rests
generally with the Local Government. TFor those
towns any persons resident within British India, and
not being the subjects of any foreign State, who may be
deemed qualified, are cligible. Outside the Presidency
Towns existing Justices of t];e Peace are deemed to be
appointed for the whole of India exoept the towns under
the Act,

A Justice of the Peace may be suspended or
dismissed by the Government which appointed him.e-

n"’ . <
The law gelating to Coroners in the Presidency
Towns was consolidated by Act IV of 1871. Hvery
Coroner is appoirted and may be suspended or removed
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by the Local Government. He must inguire into the 1861 -1936.
cause of death whenever any person has died hy
accident, homicide, suicide, in prison, or swldenly
by means unknown. On receiving notice of such
death he must summon a jury, view and examine
the body, summon witnesses, and finally draw up the
inquisition according to the finding of the jury or the
opinion of the majority. It is no longer the duty of the
Coroner to inquire whether any person dying by hi%
own act was or was not jfelo de se, to inquire of treasure
trove or wrecks, to seize any fugitive’s goods, to exeente
process, or to exercise any Coroner’s jurisdiction not
especially conferred by this Act. The Act was subse-
quently amended by Act X of 1881, and finally hy the
Criminal Procedure Codes (X of 1882, and V of 1898),
and the Coroners Amendment Act IV of 1008. Act
V of 1889 however abolished the office for Madras and
- made other provision for the discharge of its duties.

¢ HQ 18
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