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PREFACE

American National Government: Law and Practice is the
outcome of a dozen years of experimentation in the teaching
of national government at Indiana University.

The traditional approach to the study of American govern-
ment js through history. American institutions are explained
against the background of the American past. This is a useful
approach, A political science which did not take history as its
foundation would be sterile and false. But it is an approach
with which the student through earlier studies is likely already
to be familiar. And in the division of labor practiced in Ameri-
can colleges and universities, it is primarily the task of a depart-
ment of history to supply any inadequacies in the student’s
knowledge in this field. Morcover, there is something to be said
for a treatment which, for particular purposes, assesses institu-
tional coherence not in terms of the past and the future but in
respect to the contemporary relations of the parts of the struc-
ture, and employs for purposes of comparison analogous func-
tioning structures rather than preliminary stages of the same
structure. There are taxonomic as well as evolutionary studies.
Indeed, if political science has a distinctive method, it seems to
lie in employing historical data topically rather than chromo-
logically, in terms of taxonomy rather than development.

Accordingly, this book undertakes to describe American gov-
ernment against the background of comparative government
and political and jural theory, and gives relatively lictle atten-
tion to the problem of historical origins. A fortunate conse-
quence of this approach is that it causes the problem of inter-
national relations to emerge into prominence, and considerable
attention is devoted to this subject early in the book. For the
rest, the treatment of specifically American institutions is or-

xi



xiv Preface

ganized, as far as seemed feasible, in terms of the analysis of
functions into politics and administration; and an attempt is
made to treat administration as a distinct governmental process,
apart from the specific tasks with which it is charged. These
tasks, however, receive extended treatment in the concluding
part of the book.

This plan of treatment was introduced into the teaching of
the introductory course in American government at Indiana
University by Frank G. Bates, now Professor Emeritus. To
Professors Bates and Oliver P. Field the authors have a general
obligation derivative from long association as well as a specific
debt owed them for detailed criricism and suggestions. Pro-
fessors Ira Polley, Vernon Van Dyke, and John Paul Duncan
read all or parts of the manuseript and made helpful suggestions.
Also Royal Purcell and Richard Edwards were thoughtful and
constructive in their comments. To them, to the colleagues in
Government ro1a, and to a generation of students the authors
give thanks. For intelligent and faithful assistance in the prep-
aration of the manuscript the authors are deeply indebted to
Cecil Fritz, Mary Elizabeth Bacon, Frances Kirch, and Joan
Doyle.

January, 1949 Foro P. HaLL
Pressry S. Sikes
Joun E. Stoner
Francis D. WorMUTH



PART L.
STATE AND GOVERNMENT

ForEwWORD

For better or warse, people live in society and in societies; and
for better or worse these societies have become organized in a
form which we have named the state. It is an oversimplification
to call the state a power relationship; but this is only the first
oversimplification in this book. There is an inner logic about
power relationships which makes inevitable certain over-all
structural similarities in states. There must be superiority and
subjection, which express themselves in sovereignty and law, On
the other hand, a power relationship can be used for one purpose
or another purpose; and it can express itself in one form or an-
other form. History and the contemporary political scene offer
us a considerable display of vanety on these subjects.

The existence of every state is qualified by the existence of
every other state; power is directed outward as well as down-
ward, The security of states, and of the human beings whe com-
pose them, will remain precarious until these rival power systems
are unified. As of today, all that has been accomplished has been
to bring international relations within deplorably lax and inade-
quately implemented rules, which offer no reliable promise of
peage,

The purpose of Part I of this book is to set the United States
against the background of comparative government and inter-
national relations. The features which the United States has in
common with other states are explained. Where alternative
choices as to governmental purpose and structure exist, the range

1



2 American National Government

of alternatives is briefly indicated and the choice which the
United States has made is described in more detail. The charac-
ter of international politics and the participation of the United
States therein are considered.

The remaining three parts of the book will concern them-
selves exclusively with the internal arrangements and operations
of the national government of the United States.



CHAPTER ].

THE STATE

The Nature of Politics—The History of the State—
The State Defined—Political Values—Political Philos-
ophies

Tue NaTture ofF Porrrics

Politics is one of the many codperative activities in which men
engage. As a general rule human coSperation is not spontaneous
and undirected but requires the presence of leadership to organ-
ize and control the action. In the case of non-~repetitive activities,
leadership is likely to be temporary and casual; but when the
activity becomes routine, the leadership, or at least the method
of choosing leaders, comes to be a settled institution. The term
“leadership” implies a voluntary acceptance of the leader by the
followers, but there is likely to be present also some element of
dominance or coercion of the followers by the leader; and when
leadership becomes institutionalized the feature of dominance
becomes stronger, until in some situations it is much more con-
spicuous than the acceptance or consent which sustains leader-
ship in non-repetitive activities. Some writers have been so im-
pressed with the importance of dominance that they have made
it the basic principle in politics. Other students, however, have
insisted that a society organized in terms simply of dominance is
a master-slave rather than a government-citizen relation, and
have‘retained consent as an essential feature of politics.

‘What distinguishes the coSperative activity which we call pol-
itics from other codperative activities? Sociologically speaking,
there is probably no qualitative difference. But the history of the
world has produced a well-settled institutional pattern which we

3
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4 American National Government

call the state, a pattern of such uniformity that we can define it
with some precision.!

Tur HISTORY OF THE STATE

Attempts to account for the origin of the state may have ei-
ther of two purposes. Some theories are primarily moral argu-
ments; they are intended to show that a particular state has a
moral claim to obedience or, alternatively, that a certain state
has no moral right to exist and may lawfully be overthrown.
Other theories have a scientific rather than a moral object; they
seek merely to establish what has occurred in the past, with no
implications of praise or blame.

Frequently encountered in human history is the argument that
a given state has been divinely established and js therefore en-
titled to absolute obedience. This of course is a moral argument
rather than a serious explanation of history. Likewise the theory
of the social contract has primarily a moral tone. John Locke,
from whose Two Treatises of Governmrent (169o) the statesmen
of the American Revolution derived the social-contract doc-
trine, was concerned to justify the English Revolution of 1688.
In the “state of nature,” he said, men enjoyed certain natural
rights to life and liberty, and to the property which they created
by their labor. By voluntary agreement they instituted a political
society to protect these natural rights. The government thus set
up derives its powers from the consent of the citizens, and if it
abuses these powers it no longer has a right to exist and may be
overthrown.

The belief that the state was a natural outgrowth of the fam-
ily was once considered to have scientific foundation but has
now been abandoned. It is certain that blood relationship plays
an important part in all societies, but there is no recorded case of

1By the word “state” is understood in political science an entirely in-
dependent political organization, mor a territorial subdivision of such an
organization, The subdivisions of the United States which we call states are
not true states; they bear the name because from 1776 to 1789 they were, as
the Declaration of Independence said, “free and independent states” The
adoption of the constitation abolished them as independent states and re-
created them as members of a new federal state.
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2 family’s becoming 2 state. Under the name of the patriarchal
theory, this explanation of the origin of the state has also been
used for the purpose of moral exhortation. Sir Robert Filmer in
his Patrigrcha (1680) argued that the king was the lineal de-
scendant of the father of the family and was therefore entided
to the obedience which children owe to parents. So persuasive
did this seem to some people in the seventeenth century that
John Locke felt obliged to devote the first of his Two Treatises
to its refutation.

During the present century a number of attempts at a scien-
tific explanation of the origin of the state have been made. The
English authors Hobhouse, Wheeler, and Ginsberg, in The Ma-
terial Culture and Social Institutions of the Simpler Peoples, first
published in 1915, set forth the thesis, supported by much evi-
dence from anthropology, that the social institutions of a people
become more complex and better settled as the economic tech-
niques by which they make a living become more complex. So
a people which lives by the hunt, or by pasturage of domesti-
cated animals, has simpler and less clear-cut institutions than an
advanced agricultural community. At this later stage, articulated
political institutions emerge.

The English anthropologist Sir James Frazer in his Lectures on
the Early History of Kingship (1905) advanced a somewhat dif-
ferent idea. According to Frazer, the chief difficulty encoun-
tered by primitive or simple peoples is the control of nature. It
is necessary to cause, or to stop, rainfall, or to bring on 2 run of
fish. Since magic is an accepted device for manipulating nature
among simple peoples, an expert magician enjoys great prestige.
He comes to represent the people in its dealings with the gods,
and soon receives tribute from his fellows. Eventually he rises to
the position of a king, and becomes the priest-king of his com-
munity, the head of church and state. The two offices may be-
come separated. Perhaps the priest-king, overburdened, assigns
one of his functions to a subordinate; or perhaps an invading
people conquers the native population, and while reserving po-
litical rule to itself delegates the spiritual function to a represent-

Scientific
accounts
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6 American National Government

ative of the natives, on the theory that the natives have already
established an understanding with the local gods.

The German sociologist Franz Oppenheimer published a book
called The State in 1907. Oppenheimer was much impressed by
the feature of dominance in political society, and he chose to
date the appearance of the state from the Jarge-scale institution-
alization of dominance. This occurred, according to Oppen-
heimer, when a group of nomadic pastoral people conquered an
agricultural community and settled down as a resident class of
masters, exploiting the labor of the peasant population. The pas-
toral people, being mobile and skilled in arms, were bound to get
the better of the earthbound peasants. Evidence from Asia and
Africa tends to show that what Oppenheimer described has ac-
tually happened on some occasions.”

However it originated, the state was fully formed before the
dawn of history. Qur first written records are from the great
territorial states of southwestern Asia and Egypt. These were
absolute monarchies in which 2 virtual identification of politics
and religion existed. Since they were situated in river valleys, it
seems likely that the need for public works for irrigation and
fiood control played a part in producing the state here, as also in
China. Huge though the states of Mesopotamia and Egypt were,
they were eclipsed by the newer states of the Mediterranean.
These were city-states, each an independent city with a small
hinterland, and often under aristocratic or democratic rule. De-
spite their small size, the Greek cities, led by Athens, success-
fully defied the power of Persia (492-448 5.c.). But the political
form of the city-state yielded to a new pattern of Mediterranean
empire, first under Alexander the Great and his successors, then
under Rome. The Roman Empire was a really impressive accom~
plishment in politics. Even after it had been shattered by the bar-
barian invasions, its ghost was kept alive by the barbarians them-
selves, in the Holy Roman Empire of the German Nation, whose
Emperor claimed superiority over all the kings of Christendom.

2Robert H. Lowie, The Origin of the State (Harcourt, Brace & Com-
pany, New York, 1927), p. 21.
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Actually, however, the characteristic political form of the Mid-
dle Ages was feudalism. The local feudal lord not enly owned
the soil but also exercised considerable political powers over his
dependents. Kings were very largely at the mercy of their feudal
vassals, and this situation was institutionalized in the English Par-
liament and the continental estates, which claimed the power to
control the king. But the development of 2 commercial economy
at the close of the Middle Ages reduced the importance of the
feudal lords, and the kings were able to make themselves virtn-
ally absolute, This was accomplished, however, at the expense of
an alliance with the representatives of the new commercial econ-
omy, the middle classes; and after a time the middle classes be-
came powerful enough to stand alone. They introduced two
new principles into politics, democracy and nationalism, and be-
ginning wich the French Revolution (1789-1799) Europe was
convulsed by a series of wars and revolutions which attempted
to make these principles the foundation of the state. Dynastic
rule and feudal privilege were to be replaced by democracy. The
nation, which may be defined as a group of people united by
psychological or sentimental ties, usually evidenced by commu-
nity of language and culture, and perhaps also of religion and
blood, was to achieve political unity as well; every nation wished
to be a state. After 1848, however, the revolutionary fervor of
the middle classes abated. In states which had not achieved
democratic institutions, it was the socialist parties of the work-
ing class that carried on the struggle for democracy. About the
later history of nationalism it is much more difficult to general-
ize, but it seems possible that it will not be so powerful a driving
force in the future as in the past.

Tue State DEFINED

Ths the world has seen a Jarge number of state forms. What
have they in common, and what merks them off from political
organizations which are not states? Of the latter, too, there has
been an astonishing variety. A few examples may be mentioned.
The papacy exercised a considerable amount of political power
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in the Middle Ages. The military orders deriving from the Cru-
sades, the Knights Templars, the Hospitalers, and the Teutonic
Knights, were independent political organizations. The Old Man
of the Mountain—this strange title was borne by the successive
rulers of the secret society of the Assassing in Persia in the
twelfth and thirteenth centuries—was the acknowledged sov-
ereign of something like a state. But all these political systems
lacked the principle which we consider the hallmark of the state
—the principle of exclusiveness.

The state asserts exclusive control over a clearly defined terri-
tory and makes exclusive demands upon the allegiance of its sub-
ject population. More precisely formulated, the definition runs
as follows: the state consists of (1) a population (2) within a
given terrirory, so organized as to possess (3) sovereignty and
(4) government.

The people whom the state considers to owe exclusive alle-
giance to itself are called its nationals. There may be different
classes of nationals; the United States, for example, recognizes
not only the class of nationals having the status of citizenship but
also non-citizen nationals owing allegiance to and receiving pro-
tection from the United States but not possessing full privileges
of citizenship. The inhabitants of Guam and Samoa are non-
citizen nationals; citizenship has been granted to the inhabitants
of other territories by special acts of Congress. From its na-
tionals the state demands loyalty and obedience, whether they
are within or outside its territory; and it exacts obedience to its
laws from aliens as well, if they come within the territory of
the state,

Territory is an essential element of the state because only on
the principle of exclusiveness of territory can separate states es-
cape being confused with each other. Like the term “natjonal,”
the term “territory” is susceptible of subdivision, There is first
the home territory which the state considers a part or element in
its own being, and secondly outside areas which are subject to
and “belong” to the state but nevertheless are distinct from the
home territory of the state. Such outside areas are called terri-
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tories, possessions, or if they were settled from the mother coun-
try, colonies. The United States has divided its possessions into
two groups: territories “incorporated” in the United States—
that is to say, territories to which Congress has extended the pro-
tection of the United States constitution; and “unincorporated”
territories, to which only the “fundamental” rights granted by
the constitution extend. Alaska and Hawaii are incorporated ter-
ritories; Puerto Rico and the other insular possessions are un-
incorporated.

A rather perplexing kind of dependent territory is the man-
date. When the German colonies and parts of the Ottoman Em-
pire were detached from their former owners at the conclusion
of the First World War, the administration of these areas was
entrusted to one or another of the victorious Allies; but the man-
datory power was not supposed to own the mandate—it acted as
a trustee, theoretically under the supervision of the League of
Nations. In some cases, however, the mandate came to be hardly
distinguishable from a possession: Japan made powerful naval
bases of the mandated Pacific islands entrusted to her. It is too
early to say what will happen to the trusteeships created by the
new international organization, the United Nations. That some
kind of international administrarion of territory is possible is
shown by the example of Searland, which was governed by
commissioners of the League of Nations from rg20 to 1935, and
that of Danzig, which was under supervision by the League
until 1939.

The Anglo-Egyptian Sudan offers another curious form of
dependent territory. In theory this is a “condominium” or joint
rule by Great Britain and Egypt. In practice, however, Great
Britain controls the territory.

The third term in the definition of the state is “sovereignty.” 3. Sover-
Soveréignty is defined as the immunity which the state enjoys eignty
from outside control or interference, coupled with the posses-
sion of supreme power within the territory possessed by the
state. Critics of the idea of sovereignty often point out that this
definition is never realized in fact. No state can afford to ignore a. In fact
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the outside world entirely; it must yield to pressures, or resist
them, and in either case its response demonstrates that it is not
immune to outside action. Nor is complete supremacy in inter-
nal matters attainable. The Roman Caesars, absolute though they
were with regard to most of the population, were obliged to deal
tenderly with the palace guard. Nevertheless it is obvious that a
state must have a substantial independence of outside control or
it will become a mere possession of the intruding state; it is ob~
vious too that it must have no permanent rival for authority
within its boundaries, or it will fall into civil war and anarchy.

This is as far as the outside observer can go in a factual de-
scription of sovereignty. The modern state itself, however, car-
ries on the characterization of sovereignty, making the idea basic
to its Jegal definition of itself. The argument begins with the
proposition that sovereign power is indivisible. If it were di-
vided, it would cease to exist. Where sovereignty resides in the
whole people, as in the United States, it is therefore necessary to
consider the people, not as an arithmetical sum of individuals,
but as 2 “collective person,” an artificial rather than a natural
person, 2 legal corporation, This idea is a self-confessed fiction,
but it offers advantages in dealing with the problem of law. In
order to have a Jegal system, it is necessary that there be some
single authority from which it derives, and which assigns to
it the character of law. Only the fictitious sovereign fills this
need.

If law emanates solely from the sovereign, it follows thar law
is the will of the sovereign, and that nothing the sovereign does
not will is law. Consequently a sharp distinction must be drawn
between morality and Jaw. The sources and sanctions of moral
rules are quite distinct from those of law. This is not to say that
moral criticism of rules of law may not be just or profitable; it is
merely to say that the rules of law continue to be rules of law
despite such criticism. Herod’s order for the slaughter of the in-
nocents was no doubt immoral, but it was also undoubtedly law.
The moral opinions of mankind are so various that the state can-
not possibly conform to them all; and it cannot allow the valid-
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ity of its enactments to depend upon the appeal they make to
the consciences of the citizens, In addition to this practical ob-
jection to the incorporation of a moral content in the definition
of law, the political scientist has another. He seeks to describe
and classify all political behavior; he js interested in whatever
exists, whether or not he approves of it. His subject of study
would disappear, and all hope of a science of politics with it, if
he abandoned the scientific for an ethical point of view. It is
therefore accurate, if unkind, to say that law is the arbitrary will
of the sovereign, and sovereignty is the capacity to make law by
an act of will.

But if the sovereign is a legal fiction—and in jurisprudence it
is just that—it will not be true that the sovereign directly makes
the law. Rather, the government, our fourth element in the com-
position of the state, makes law on behalf of the sovereign. The
government is that organization created by the sovereign—and
here again we are dealing in fictions—to formulate and execure
the will of the sovereign. It consists, therefore, of offices carry-
ing powers and duties, and of officers chosen in such manner as
the sovereign directs to execute those powers and duties.

In such fashion does the modern state describe itself. Taking
as its point of departure the undenizble fact that states possess a
rough and jmprecise power of self-direction called sovereignty,
and that this power is exercised through the government, the
state erects a complete and tailored system of thought in which
sovereignty becomes absolute, indivisible, and the source of law.
This is done by the plentiful use of fictions, but the existence of
these fictions is after all ane of the facts in the situation.

PoLiTICAL VALUES

Although the state does not recognize that its power is condi-
tional upon its compliance with any set of moral standards, such
standards have been applied to the state as well as to all other
human activities. Only a few, however, have received general
acceptance in the historical tradition of western Europe in which
America shares. These consist, for the most part, of the ideas

4 Gov-
emment
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underlying the American Declaration of Independence (1776)
and the French Declaration of the Rights of Man (178g).

The first test by which the state is judged is that of justice.
All agree that the state should be just, but the definition of jus-
tice is another matter. The Western tradition has partially sup-
plied a content to the idea of justice. All governments derive
their just powers from the consent of the governed, wrote
Thomas Jefferson in the Declaration of Independence, and the
consent of the governed is very generally regarded as the first
element in political justice. Today this means that all adults, men
and women, unless disqualified by some individual fault or in-
capacity, should participate in choosing their governors and con-
trolling their actions.

Another element of justice is suggested rather vaguely by the
expression derived from the Greek philosopher Aristotle (384
322 B.C.), “the rule of law.” The just state should practice “the
rule of law”; that is to say, it should make no discrimination
among its citizens but should treat all impersonally and impar-
tially, The framers of our national constitution forbade bills of
attainder and ex post facto laws, and other provisions of that in-
strument and of the state constitutions single out and forbid
other kinds of discriminatory trcatment. By itsclf, however, the
“rule of law” does not yield a substantial content for the idea of
justice, for an oppressive law might be applied impartially. It has
also been argued that the uniform treatment for which this rule
stipulates does injustice rather than justice, on the ground that
no two problems are exactly alike, and to treat them alike is
therefore unfair.

Implied in the idea of consent and the idea of the rule of law
is the doctrine of equality, another political value recognized in
the Declaration of Independence. The doctrine of equality does
not say that all men are equally tall, or equally strong, or equally
wise, or equally rich; it merely says that no man should occupy
a privileged position because he is taller or stronger or wiser or
richer than his neighbor. The idea was summed up by the Eng-
lish philosopher Jeremy Bentham (1748-1832) in the maxim,
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“Each to count for one and none to count for more than one.”

A closely related political value is liberty. This word has been
given as many different meanings as justice. Some would define
it merely as the privilege of self-government through demo-
cratic processes; some define it as an immunity, partial or com-
plete, from public control; some believe that it is a moral capac-
ity for personal self-direction which must be painfully acquired
by the individual, perhaps with the assistance of the state
through education or other means. It is sometimes said that
equality and Liberty are inconsistent goals, but there does not
seem to be any necessary contradiction between them. What-
ever liberty may be, it cannot exist for a2 man who is subjected
to another, and so equality seems to be a precondition for the
realization of liberty.

A liberty which is highly prized is freedom of worship, This
is usually taken to mean not only that the individual should be
free from all coercion in religious matters but also that church
and state should be rigidly separated and no particular faith be
given special privileges by the state. This ideal has triumphed in
the two Americas but has not had complete success in Europe.

Freedom of speech is another important liberty, This liberty
is esteemed not only because of its value to the individual but
also because of its advantage to the state. The democratic gov-
ernment which is implied in the principle of consent is possible
only when the people have access to full information and a vari-
ety of points of view.

In addition to imposing these restrictions on the state in its
action toward citizens, public opinion demands certain services
from the state. Protection from foreign enemies, and from the
unlawful attacks of fellow citizens, comes to mind at once. For
a period of Western history—perhaps from 1830 to 1870—it was
widely thought that this duty of protection was the only service
the state owed. More recently, however, the idea that the state
owes cultural benefits, such as education, and that it should alle-
viate the lot of the poor and unfortunate, has become prevalent.
In the great depression of 1929 every major state accepted the
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responsibility of maintaining the economic well-being of its
whaole society. Today it appears that the public expects as a mat-
ter of right that the state will deal with any problem for which
ordinary methods appear to be inadequate. Businessmen demand
tariffs, loans, or subsidies; farmers want loans, benefit payments,
and guaranteed minimum prices; workers seek minimum wages
—and this only opens the list.

PoriricaL PHILOSOPHIES

The political values just described do not sum up into any
compact philosophical system. There are, however, a2 number of
such systems which have been advanced to explain the proper
character and function of the state, We shall examine here those
which have played an important part in recent history.

Individualism is a point of view which appeared in England in
the seventeenth century—the century of John Locke—and by
the nineteenth century had become so widespread as to influence
profoundly English and American thought. It found its fullest
expression in Herbert Spencer’s Social Statics (1850). Accord-
ing to Spencer, each individual is, so to speak, the center of a
moral universe of rights and duties. Every individual owns him-~
self, and has a moral right that this ownership shall not be in-
fringed by others. He owns also whatever he has created by his
labor. The earth and its natural resources have been supplied by
God for men to appropriate, and a man acquires property by
thus appropriating the fruits of the earth through the expendi-
ture of his labor. From this it follows that no man can own the
earth itself, or unimproved natural resources, because he has not
created them by his labor and because such ownership would
frustrate the equal opportunity of access to natural resources
which God intended all men to enjoy. So much for rights. On
the side of duty, Spencer recognized two obligations—to refrain
from aggression against the natural rights of others and to keep
one’s contracts, Applying all this to politics, Spencer argued that
2 man can incur political obligations only with his own consent,
when he voluntarily enters into the state; that he enters the state
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only to protect his natural rights to person and property; and
that the state cannot properly undertake any other function, or
levy taxes for any other purpose.

A number of criticisms have been leveled against this scheme.
The moral duty of man is too narrowly defined to satisfy Chris-
tianity or indeed any established religious system, On the prac-
tical side, individualism assumes that a society which falls very
little short of anarchy is capable of surviving. That is an exten-
sion of the laissez-faire assumption of classical economics, the
belief Adam Smith (1723-17g0) expressed in his famous figure
of the “unseen hand” which will cause everything to come out
right if men will only abandon the economy to the play of “nat-
ural” forces and refrain from meddling. Neither the ideas of
Smith nor those of Spencer have been given a trial, and it seems
unlikely that any state will ever have enough confidence in the
“unseen hand” to make such a trial.

Anarchism is a doctrine even more extreme than individual-
ism, The anarchist makes liberty his sole principle. Political or-
ganization is evil because it practices coercion; every man should
be completely free, This assumes that some other principle could
be substituted for force as the basis for social organization; and
indeed the anarchist believes that force introduces disorder
rather than order into society—once the state, the institutionali-
zation of force, disappears, a spontancous free codperation of
men will appear. What the alternative principle is which is to
replace force depends upon the school of thought to which the
anarchist belongs. The Englishman William Godwin (1756-
1836) believed that reason would teach all men to deal justly
with their fellows; the French anarchist Pierre Joseph Proudhoen
(1809-1865) believed that a fully developed science would en-
able men to solve all problems without resort to force; the Rus-
sian Prince Kropotkin (1842-1921) relied upon an instinct of
sociality which was at present thwarted by the state but would
at once take command of society if the state were overthrown
Many other schools of thought agree with the anarchist that
there is some natural organizing principle of justice in the uni-
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verse, but they do not have the same confidence in their schemes
that the anarchist has in his.

Persons who—most often mistakenly—fancy themselves to be
individualists sometimes use the term “collectivism” to describe
any political philosophy with which they disagree. This usage
embraces so many conflicting systems of thought that it is little
more than a term of abuse. Mare properly, the word is reserved
for the point of view which A. V. Dicey characterized as col-
lectivism when he introduced the word into English in his Lew
and Public Opinion in England (1908). According to Dicey, leg-
islation in England from 1830 to 1870 had been powerfully in-
fluenced by the spiric of individualism; but after 1870 a collec-
tivist philosophy prevailed. This new point of view was in sharp
contrast with individualism. Whereas individualism taught that
the state should exist only for police purposes, the collectivist
would use the state actively to promote the public welfare in
any way which promised betterment. To this idea Dicey attrib-
uted public education, restriction of the labor of women and
children in factories, workmen’s compensation laws, inspection
and sanitation laws, and other types of social legislation.

So collectivism leads to the idea of the “welfare state” as op-
posed to the “police state” of individualism. As thus defined, col-
lectivism breaks up into a number of distinct and even rival
schools of thought, which agree on the end to be achieved but
differ sharply on the means for achieving it. “Empirical collec-
tivism” is the piecemeal method of dealing with particular prob-
lems as they arise; this, of course, is the method of the modern
state, In opposition to empirical collectivism are schemes which
would supply a single remedy for all social ills, usually a reform
in fiscal or monetary policy, like the Townsend plan and the
social-credit philosophy which fiourishes in the Canadian prov-
ince of Alberta. Socialism as taught by the American Socialist
party, the British Labor party, and the Canadian Commonwealth
Federation seels to cure economic and social ills by instituting
public ownership, first of the heavy industries and later of other
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manufacturing establishments. Socialists seem not to believe that
public ownership of agriculrural land is necessary.

In sharp contrast to collectivism is the political philosophy of
Marxism. Marxism is 2 term sometimes equated to communism,
but this identification is likely to be misleading, for ir suggests
that Marxism is the exclusive property of the Communist parties,
the partics affiliated with the Third International (1919-1043),
and this js not true. One of the parties originally affiliated with
the First International Workingmen's Association (1864-1873)
still survives; this is the American Socialist Labor party. This
party, the Social Democratic parties associated with the Second
International, which was founded in 1889 and reconstituted after
the First World War as the Labor and Socialist International,
the Communist parties of the Third International, and the group
called Trotskyists, are all Marxist, although each group denies
the authenticity of the others.

Marxism is the philosophy evolved by Karl Marx (1818-1883)
and Friedrich Engels (1820-1895). It differs from the philoso-
phies heretofore described in that it professes to be a scientific
rather than an ethical view of society. It undertakes to report the
inevitable rather than to exhort to the good. It is at bottom,
therefore, an interpretation of history. This interpretation makes
use of the intellectual too] devised by the German philosopher
Georg Wilhelm Hegel (1770-1831), the dialectic, This pur-
ported to be a key to the entire universe, but its application in
the field of logic is the easiest to explain. According to Hegel the
ordinary logician made a mistake in applying the principle of
polarity, the principle which divides every problem into two
parts, Yes and No, or whitc and not-white, The logician assumed
that this opposition or contradiction was final; but, said Hegel,
this freezes the universe, makes it static. Actually, the universe is
in perpetual motion, and what is needed is an intellectual tool
which moves and keeps pace with the universe. Such a tool was
the dialectic. Hegel recognized the principle of polarity; the first
proposition, the thesis, does indeed give rise to its opposite, the
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antithesis. But this is not the end of the line. Logic is 2 dynamic
process, and therefore out of the opposition of thesis and antith-
esis emerges a new and higher truth, the synthesis, Hegel’s Logic
begins with the thesis Being, which generates its opposite Not-
Being. From this contradiction emerges the synthesis which em-
braces both thesis and antithesis, Becoming. The process does
not stop even here, for Becoming serves as a new thesis which
generates a new antithesis and yields a still higher synthesis. So
the Logic builds in an orderly way up to God.

Hegel was an idealist; that is, he believed that true existence
belongs to the abstract and ideal rather than to the concrete and
material. Marx and Engels took over the formal machinery of the
dialectic, but the content they put into it was material rather
than ideal; consequently, they called their scheme dialectical ma-
terialism. They argued that the basic stuff in the universe is
material; it is macerial facts that work themselves out in triangu-
lar fashion through thesis, antithesis, synthesis. In human society
the material stuff is the economic relations involved in produc-
tion, These are the causes of all social institutions and all social
events. Law, the family, the church, the state, history—these are
all determined by the economic foundation of society. That
foundation changes in response to the law of the dialectic. In
recent history an agricultural society, feudalism, which prac-
ticed production for use, had been overthrown by a new capi-
talist society based on commerce and production for profit.
When the economic foundation changed, the social institutions
underwent a corresponding change; the state passed out of the
hands of the feudal lords and into the control of the capitalists.
But history does not stand still. Just as the feudal society, the
thesis, generated its own opposite, the capitalist society, so capi-
talism would generate its opposite, a communist society. The
driving force in history thus appears as class antagonism and
class struggle. The communist society, however, would be the
final stage in history, because it would be a classless society. The
laboring class or proletariat, which would overthrow the capital-
ist class, would differ from the earlier victorious classes in that it
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did not represent a new technique of exploitation and thetelore
would not gencrate a new oppressed class to destroy it. The
state, being merely an cxpression of class dominance, would no
longer have anything to do; in the language of Lenin (1870
1924), it would “wither away.”

Marx and Engels scoffed at what they called Utopian social-
ists, who believed that it was possible to persuade people to be-
come socialists and to utilize the state in order to establish social-
ism. The socialists believed that human will was capable of insti-
tuting 2 new society; but acrually, said Marx and Engels, this
could come only as the result of an inevitable historical process
of class struggle. Moreover, the socialists completely misunder-
stood the role of the state in thinking that it could act as a free
agent in changing society; the statc was a reflection of the pres-
ent class society and could not act against it

There were a number of leaders and philosaphies involved in
the revolutionary movement in nineteenth-century Europe. An-
archism, headed by the Russian Michael Bakunin (1814-1876),
was the chief rival of Marxism. Anarchism has not been impor-
tant since the First World War, Marxism has had an involved
history. The Social Democratic parties set up in the latter part of
the nineteenth century were Marxist and were purportedly rev-
olutionary. Since they beligved that wars were for the exclusive
benefit of the capitalist class, they were pacifist, and urged inter-
national codperation by the working class to prevent wars. But
when the First World War came, nationalism proved stronger
than Marxism, and all these partics loyally supported their re-
spective governments, They largely abandoned their revolution-
ary professions, and in the rcpublics which followed the war
were the strongest supporters of legality and constitutionalism.
This, however, does not hold true for the Social Democratic
party of Russia, The leader of the Bolsheviks, the majority fac-
tion in that party, was Viadimir I Lenin (1870-1924). Lenin
succeeded in using the party as a revolutionary instrument for
the seizure of power in Russia in 1917. To distinguish his party
from the Social Democrats, he gave it the name of Communist
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party. In 1919 he founded the Third International to sponsor
revolutionary parties over the world. After the death of Lenin
a struggle for power occurred in the Soviet Union between
Stalin and Trotsky. Stalin insisted that it was possible to build a
communist society in Russia alone; Trotsky, that it was neces-
sary to revolutionize the whole world simultaneously. Trotsky
was exiled in 1929, and became the leader of a numerically negli-
gible Marxist group; he remained a source of discomfort for the
Soviet regime until his assassination in Mexico in rg40. The
Trotskyists charge that the Sovier Union has abandoned Marx-
ism and established a new reactionary state. Official Soviet
spokesmen, on the other hand, insist that it is necessary to keep
the state alive as an jnstrument of self-defense as long as there
are hostile states in the world which threaten the Soviet Union.

“Fascism” is a term applied to the teaching of both the Italian
Fascist party and the German National Socialist party. It is not
correct to say, as many do, that fascism came into being as a de-
fense against communism. It is true that both in Italy and in Ger-
many the support of wealthy industrialists, financiers, and Jand-
owners was necessary to the success of fascism, and this support
was gained by the promise to destroy Marxism. But the numeri-
cal strength of the movement came from the lower middle
classes, which were being deprived of economic independence
by the development of large-scale manufacturing and merchan-
dising establishments, and from this point of view fascism was a
protest against capitalism. It was never a successful protest, for
the leaders joined forces with big business and themselves be-
came capitalists, ‘This betrayal made necessary the suppression
of all democratic institutions and the adoption of devices to di-
vert the masses from their grievances. Among these devices were
nationalism, militarism, and anti-Semitism. The fascist state,
then, can accurately be described as a parmership between big
business and a political machine of adventurers who shrewdly
capitalized on the economic distress of the lower middle classes
and to a lesser degree the peasantry.

Since fascism was essentially an opportunist movement, it had
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no systematic philosophy. In general Italian fascist doctrine
agreed with the contemporary arguments of the National Social-
ists in Germany. Both repudiated the materialism of Marxism
and called themselves idealist philosophies, Not the material, but
the idea, the spirit, was the decisive force in history. The func-
tion of the individual was to dedicate himself to this ideal. The
ideal was, in the case of Mussolini, who dreamed of reviving the
Roman Empire, the Italian state; in the case of Hitler it was a
biological concept, German or Nordic blood. The sacrifice of
the individual to this ideal was considered justifiable because he
was only a part of a larger whole, the state or the race, as the
case might be. He derived his being and his meaning from this
larger whole and found self-fulfillment in surrendering himself
to it.

On this basis a2 convenient contrast can be drawn between in-
dividualism and collectivism on the one hand and fascism on the
other. The first two use the state as a means to an end, the end
being the benefit of ascertainable human beings. In fascism, on
the other hand, the individual human being is the means, and the
end to be served is an abstraction, the state or race. Anarchism
cannot be included in this analysis because it has no use for the
state, either as means or as end; nor can Marxism be included, for
the Marxist thinks that the state has a historically necessary role,
but not a moral one.

If one were to attempt to define the philosophy dominant in
the United States, he might call it empirical collectivism, with
overtones of individualism. But this description would not be
quite accurate, for it assumes that the legislation characterized as
collectivist was adopted because the legislators believed in a par-
ticular philosophy. The fact is, bowever, that in most cases the
legislation was adopted merely because of pressure from politi-
cally influential groups, which were themselves concerned with
private interests rather than the general welfare. There is no
need to attribute this process, which goes on in every society,
to any particular philosophy.

Systems
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CHAPTER 2

TYPES OF STATES AND GOVERNMENTS

The Classification of States—The Residence of Sover~
eignty—The Territorial Organization of Government
—~The Relation of Governmental Organs

THE CLASSIFICATION OF STATES

Al states are alike in possessing population, territory, sover-
eignty, and government. They differ from each other, however,
in many less vital respects. Attempts have been made, with im~
perfect success, to establish general types or classifications under
which states can be grouped. One analysis is in terms of the resi-
dence of sovereignty—whether power belongs to one man or is
shared among a few or among many. Other classifications turn
on the structure of the government. Here it may be a question of
the territorial organization of the government—whether the
state is unitary or federal in form. Or the classificarion may be
in terms of the character of the governmental form—whether
the government is absolute or representative, and, if the latter,
whether or not it practices a separation of legislative and execu-’
tive powers.

THE RESIDENCE oF SOVEREIGNTY

"The ancient Greeks recognized three “simple” forms of states.
Political power might rest in the hands of one man, in which case
the form of government was an autocracy—we are more accus-
tomed to call this form absolute monarchy or dictatorship; or
power might be in the hands of the few, in which case an oli-
garchy or aristocracy was the form; or it might rest with the
many, in which case democracy was the form. To these three
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simple types the Greeks sometimes added a fourth, the “mixed
state,” which was said to be a compound of monarchy, aristoc-
racy, and democracy. In the eighteenth century the British con-
stitution, in which power was in the hands of King, Lords, and
Commons, was called a mixed state and was widely praised as the
best possible form of government. The government of the
United States, with its President, Senate, and House of Repre-
sentatives, was patterned after the British model; but it is hardly
necessary to say that our government is a democracy rather than
a mixed state.

It would not be true to say that at a given stage of human his-
tory only one of these forms can exist. Nevertheless, it does seem
that one form may be more appropriate than another to a given
society. Autocracy is likely to be found among nomadic peoples
whose way of life makes military discipline necessary; it oc-
curred also in the great slaveholding societies of the ancient
world. The city-states of Greece and the trading cities of the
late Middle Ages and modern times—those of Renaissance Italy,
the Netherlands, and Germany—afford many examples of aris-
tocracy. The feudal system was in essence aristocratic, for the
king was little more than a puppet of the great landowners.
Demaocracies appear on three accasions in history: through the
overthrow of the aristocracy by the ordinary citizens in a city-
state, as in ancient Athens; as a consequence of the industrial
revolution in western Europe in modern times; and in countries
where an abundance of cheap land makes men substantially
equal, as in the period of settlement in America, Australia, and
New Zealand.

Tue TerRrITORIAL ORGANIZATION OF (GOVERNMENT

We give the name “unitary state” to a state in which the sov-
ereign expresses its will through a single, integrated governmen-
tal system. Every governmental vnit and every governmental
agency in the country js an agent of and is accountable to the
national government. France and the United Kingdom of Great
Britain are familiar examples of unitary states,
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A confederacy can be defined as a league of sovereign states. Confeder-
Even though there may be some permanent international organi- ation
zation for consultation or joint action among the states, the rela-
tionship between the states is a treaty relationship rather than
one of law. The member states remain sovereign,

This was substantially the situation of the United States under Federa-
the Articles of Confederation, Among the weaknesses of this tion
type of union was the fact that the central organization could
not act directly on the citizens of the member states; it could not
tax them, or conscript them, or punish them for crime. The
framers of the constitution of 1787, to obviate this difficulty, es-
tablished a national government codrdinate with the state gov-
ernments; each, in its assigned area of competence, could act
directly on the citizens. The citizens themselves had two citizen-
ships, one in the United States and onec in the member state to
which they belonged.

The framers called this system a “confederate republic,” and 1. Mod-
apparently did not feel that they were establishing an entirely €™ law
novel form. But so we view it today, and we call it a federation
or federal state. Until the Civil War, to be sure, the states™-rights
party regarded the Union as a mere confederation, with the
states retaining sovereignty and able to withdraw at will. But the
point of view which prevailed was that of Daniel Webster and
Abraham Lincoln, who argued that the federal Union was a sin-
gle state, created by the sovereign people of the United States as
a collective body. By the constitution this sovereign people cre-
ated a national government and delegated to it certain powers;
by the same instrument the sovereign adopted the thirteen states
as parallel agencies of government and delegated to them other
powers. The system is a single sovereign state, but the sovereign
acts through two sets of governments simultaneously, the na-
tional government at Washington and the governments of the
states,

So a federation, or, as we call it today, a federal state, resem-
bles a unitary state in that it has a single sovereign; but it differs
from the unitary state in that it has not one but 2 plurality of
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governments, a national government and a series of “state” gov-
ernments. It resembles a confederation in having a plurality of
governments, but since it is a genuine state it has only one sov-
ereign whereas a confederation is 2 treaty relationship between
sovereign states.

The federal form became very popular in the nineteenth cen-
tury, Mexico, Argentina, and Brazil are federations, and Canada
and Australia are organized on a federal pattern. It scems to be 2
law of politics, however, that if a federation survives over a long
period of time the national government becomes stronger,
eclipsing the lesser governments. Perhaps, indeed, this is neces-
sary for survival.

In dividing governmental powers between the national and
“state” governments, two formulas are possible. Certain powers
may be enumerated as belonging to the state governments, and
the remaining powers, the “residual powers,” assigned to the na-
tional government. Or certain powers may be enumerated as
belonging to the national government, and the residue assigned
to the states. Canada follows the first of these plans; the United
States, the second. Various provisions of our constitution—chief
of them Article I, Section 8—enumerate powers granted to the
national Congress. The Tenth Amendment, which was adopted
to clarify the distribution of powers, states that: “The powers
not delegated to the United States by the constitution, nor pro-
hibited by it to the stares, are reserved to the states respectively,
or to the people.” This language has given rise to the name “dele-
gated powers” for the enumerated powers of the national gov-
ernment. The powers of the states are sometimes spoken of as
“reserved powers”; but because this term suggests—as it was in-
tended to do—the states’-rights philosophy, they are more often
called residual powers. This latter name malees it clear that the
powers of the states, like those of the national government, are
derived from the national sovereign. The national sovereign,
after defining the grant of power to the national government,
prohibits certain actions by the states, and confers the residue of
power upon the states.
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The delegated powers of the national government fall into
two groups: the express powers and the implied powers, Express

powers are those expressly named in the constitution: the pow- 2

€15 to tax, to borrow, ta coin money, to regulate commerce with
foreign nations and among the several states, to establish a post
office and post roads, to declare war, etc. Because they are re-
cited in this manner, they are sometimes called enumerated pow-
ers. The implied powers are granted by the last paragraph of
Article I, Section 8, the “necessary and proper” clause, by which
Congress is authorized “To make all laws which shall be neces-
sary and proper for carrying into execution the foregoing pow-
ers, and all other powers vested by this constitution in the gov-
emment of the United States, or in any department or office
thereof.” The “necessary and proper” clause does not open up
new fields of national action. It merely supplies supplementary
means for accomplishing the purposes recited in the express
powers. So it might be said that the express powers define the
ends to be achieved by national action, and the implied powers
enlarge the means available to achieve those ends.

It will be observed that Congress is given the power to pass all
laws necessary and proper for carrying into execution the ex-
press powers of Congress, and also “all other powers vested by
this constitution in the government of the United States, or in
any department or office thereof.” The power to make treaties
is given not to Congress but to the President and the Senate; but
Congress has an implied power to pass laws putting treaties into
effect. Article III of the constitution places within national judi-
cial power “cases of admiralty and maritime jurisdiction”; this
means that Congress has an implied power to enact laws to be
followed by the courts in maritime affairs.

The leading case in which the Supreme Court recognized an
implied power of the national government, over the vigorous
protest of the states’-rights party, was McCulloch v. Maryland
(1819).* Chief Justice Marshall, who gave a strong national bias
to our constitutional law, ruled that Congress had the implied
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power to charter the Bank of the United States, because such a
bank would assist in carrying out the express powers of taxing,
borrowing, and maintaining an army and navy. Since that date
the field of implied powers has expanded spectacularly. Under
the power to carry on a war, Congress has conscripted the men
and regulated closely the entire life of the nation. The most ex-
travagant case of an implied power, however, is probably the
federal narcotics legislation. Congress has no delegated power to
protect public health by regulating the use of narcotic drugs; it
has, however, the power to tax, and on the pretext that such
regulation is necessary to collect a tax Congress has restricted the
handling of narcotics to authorized persons and has forbidden
the dispensing of such drugs except for medicinal purposes. The
Supreme Court has upheld this police legislation as necessary and
proper to the enforcement of a tax of a dollar a year on persons
who produce and distribute narcotics, and has called the whole
thing a revenue measure.

Ordinarily only two types of national legislative power are
recognized, the express and the implied. Justice Story, however,
in his Commrentaries on the Constitution (1833) suggested a
third sort, which he called “resulting powers,” “arising from the
aggregate powers of the national government.” They were so
named because they were “rather a result from the whole mass
of the powers of the national government, and from the nature
of political society, than a consequence or incident of the pow-
ers specifically enumerated.” He argued that a sovereign state
necessarily possesses certain powers by virtue of its mere exist-
ence, without regard to any legal grant, This idea that the
national government possesses “inherent sovereign powers” has
received some countenance from the Supreme Court, in the state-
ment that Congress can acquire foreign territory or exclude
aliens without constitutional authorization. The Court has even
ruled that the limitations of the constitution do not restrict Con-
gress in the field of foreign relations.’ But such a doctrine is
contrary to the established legal theory, abundantly recognized

2 United States v. Curtiss-Wright Corp., 299 US. 304 (1936).
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in other decisions of the Court, that not the national government
but the people is sovereign; the national government possesses
only these powers conferred upon it by the people through the
medium of the constirution. It is probably wiser to regard the
power to acquire territory or to exclude aliens, and other sup-
posed examples of inherent or resulting powers, as implied pow-
ers arising from the constitutional grant of one or more express
powers.®

In everything that has been said thus far, it is assumed that the
national and state governments are codrdinate, with neither su-
perior to the other. This is a general rule with two exceptions,
one legal and one practical. The legal exception is created by the
“supremacy clanse” in Article VT of the constitution, which
states that “This constitution, and the laws of the United States
which shall be made in pursuance thereof, and all treaties made,
or which shall be made, under the authority of the United States,
shall be the supreme law of the land; and the judges in every
state shall be bound thereby, anything in the constitution or laws
of any state to the contrary notwithstanding.” Here the framers
were contemplating, among other things, the problem of con-
current powers. Some of the powers assigned to the national
government or to the states are exclusive; the field is clearly as-
signed to one government, and the other cannot invade it. So,
for example, only the national government can declare war. But
in many cases powers arc concurrent; the area of action is one
with which each government may legitimately deal. For exam-
ple, both the national government and the states have the right
to tax; likewise there is an overlapping area in which the national
government may regulate commercial practices under its power
over interstate commerce, and the state may also act under its
residual powers, The supremacy clause provides that if in such
a case the national constitution or a national law or treaty con-
flicts with a state constitution or law, the former shall pre-
vail.

8 See W, W. Willoughby, The Constitutional Law of the United States
(Baker, Voorhis and Company, New York, 2nd ed,, 1929), i, 8-93.
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The practical advantage enjoyed by the national government
over the states arises from the fact that the governmental agency
which undertakes to settle constitutional disputes between the
two is itself a national organ, the Supreme Court of the United
States. Not in all, but in many cases the Supreme Court has ruled
in favor of national power, just as a state court would have de-
cided in favor of the states. The strong nationalistic tendency
given to constitutional law by John Marshall has deepened in the
hundred-odd years since his death.

THE RELATION OF GOVERNMENTAL ORGANS

Whether the state be unitary or federal, there is a further
choice as to the internal governmental organization. A great va-
riety of non-popular governments might be named—aristocra-
cies of many sorts, limited monarchies, despotisms. But more
important for our purposes are popular governments, in which
the officers are chosen by and are accountable to the people. In
the city-states of the ancient world the only form of popular
government known was direct democracy, in which the assem-
bled citizenry acted as the legislature of the state. This is not
feasible in a large state; consequently, the practice of representa-
tion developed in the feudal states of the Middle Ages. When
the nobility and clergy ceased to have any important power, the
representatives of the people—in Great Britain, the House of
Commons—became the real legislative organ. Direct democracy
exists today only in local government, as in the Lendsgemeinde
in five of the twenty-two Swiss cantons, and in the town meet-
ing which is still found in the New England states. The initiative
and referendum, however, which originated in Switzerland in
1895 and has been widely adopted, may be called a modern sub-
stitute for direct democracy,

Any government, whatever its form, engages in activities of
two sorts, legislation and administration. Legislation is the for-
mulation of policy: war or peace, taxation, regulation. Adminis-
tration is the execution of the policy formulated by the legisla-
tive organ. From this point of view, not only what we ordinarily
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think of as the executive branch, but the Ariny and the courts as
well are engaged in administration, for it is their task to make
concrete applications of the general policies stated in the law cn-
acted by the legislature.

Since the administration applies the law made by the legisla-
ture, it might be called a mere instrumentality of the legislature.
Accordingly, the normal relation between legislature and exccu-
tive might appear to be the dependence of the latter on the for-
mer, with the legislature choosing and removing the cxecutive at
will. This relationship has been practiced by revolutionary gov-
ernments, as during the critical years of the French Revolution,
1793~1794. But in general modern governments have followed,
in some cases in substance, in some cases only in form, the pat-
tern of medieval government, in which the king held the ex-
ecutive power and was in most respects independent of the leg-
islature, With the medieval king transmuted into an elected
President, this is the so-called Presidential form of government
practiced in the United States and other American republics.
The Presidential executive is made legally independent of the
legislature. He is chosen directly or indirectly by the voters; he
cannot while holding the Presidential office be 2 member of the
legislature; he holds office for a fixed term of years, and is not
removable by the legislature except by the extraordinary process
of impeachment; he is granted control of the executive power
by the constitution,

‘The British system represents the medicval monarchy in a state
of decay more advanced than existed when the constitution of
the United States was framed. The King continues to exist, as a
nominal chief executive; but actual control of executive func-
tions has been taken over by the House of Commons, and en-
trusted by the House to what is called the Parliamentary execu-
tive as opposed to the Presidential executive. After a general
election, which normally takes place every five years, the King
requests the leader of the party which has won a majority of the
seats in the House of Commons to form a ministry. The major-
ity leader thus becomes “Prime Minister”; he takes the executive
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office of First Lord of the Treasury and frames his cabinet—a
slate of supporters, most of them from the House of Commons,
sometimes a few from the Lords—to head various executive de-
partments. These cabinet members are appointed by the King as
a matter of course. The Prime Minister and his cabinet there-
after have two duties: administering the executive branch of the
government and supplying leadership to the House of Commons
in the formulation of policy. (Since 1911 the House of Lords
has had no power finally to reject the measures of the House of
Commons; it can suspend the enactment of a money bill for
thirty days, and any other measure for two years.) The cabinet
assumes 2 “ministerial responsibility” of two sorts. The policies
of the cabinet are agreed upon by all the members in consulta-
tion, and all accept responsibility for them. Furthermore, the
cabinet as a body is responsible to the House of Commons, If the
House disapproves of an important cabinet policy and rejects it,
ar if the House passes a vote of lack of confidence in the gov-
ernment, the cabinet is required by constitutional custom to re-
sign. If when this occurs an opposition to the cabinet has taken
shape, and commands a majority of the House, the King invites
the leader of the opposition to form a government. Or, at the
request of the outgoing Prime Minister, he may dissolve the
Parliament and call a new general election, even though the five-
year term of Parliament has not expired.

This system used to be praised as the most democratic of all
possible arrangements. It required the administration to justify
every measure, and exposed it to the necessity of resignation
or to the hazard of a general election if it failed to rerain the
confidence of the House of Commons. Nevertheless, the history
of the last fifty years has shown certain shortcomings. It is true
that under the Parliamentary system a popular vote can be
forced on any question, and thus the electorate can decide on
the issue at stake. But as a matter of practical fact, a popular
vote is not likely to be forced on any issue. First of all, consider
that the Prime Minister, as the leader of the majority party, can
usually depend upon the loyalty of 2 majority of the members
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of the House. If this resource fails, it is true that the House of
Commons has the power to turn out the cabinet; but it is equally
true that the Prime Minister can turn out a recalcitrant House
of Commons, by forcing a general election in which each mem-
ber will be obliged to defend his seat. A House of Commons is
not likely to invite a dissolution by defying the Prime Minister.
But the Prime Minister has still another advantage, in that he
can choose the time of election. By provoking a general election
at a tense period in foreign relations, when it seems unwise to
change the immediate leadership, he may win a popular mandate
for another five years, as Stanley Baldwin did in 1935. S, al-
though it is usually said that the Parliamentary system means
the responsibiliry of the executive to the legislature, the fact
seems to be executive control of the legislature.

Another feature of the system is often overlooked. The King
or other nominal executive in the Parliamentary scheme nor-
mally has no real power, But under special circumstances he
may play a decisive part. The King of Italy brought Mussolini
to power; President Hindenburg of the German republic as-
sisted in bringing in Hitler; the President of the French republic
forced out Prime Minister Reynaud in rg40 and brought in
Pétain. It is not unthinkable that the King of Great Britain
might some day be able to intervene in politics. The danger
that the nominal chief exccutive may usurp power seems par-
ticularly grave in a country with a multi-party system in which
no party has a majority. Since he has no competitor supported
by the legislative branch, the nominal cnief may begin to ex-
ercise powers he was not intended to possess. It would be a mis-
take, however, to suppose that the Presidential system would
fare better in a multi-party state. The President in a multi-party
state will necessarily owe his election to a coalition of parties,
which means that he will not be directly responsible to any.
From the point of view of democratic theory, this is an alto-
gether unsatisfactory situation. Furthermore, the close codpera-
tion of legislature and executive which alone makes the sepa-
ration of powers workable is dependent upon the existence of
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2 party bond between the President and the majority of the
legislature.

The Parliamentary system has rwo undeniable advantages over
the Presidential system. It guarantees harmony between legisla-
ture and executive, whereas the independence of powers in the
Presidential system makes governmental deadlock possible and
sometimes inevitable. Moreover, the Parliamentary system im-
plies party unity and therefore produces a party discipline un-
known in the Presidential system. Party discipline is necessary
in order to give the voters a choice between alternative pro-
grams, a choice which the loose party organizations of the
United States hardly make possible. On the other hand, in a
two-party state the Presidential system has certain virtues which
are lacking in the Parliamentary system. The President is chosen
in a nation-wide election, at fixed intervals which cannot be
manipulated; the Prime Minister, on the other hand, takes office
merely as the leader of the majority party, and is able to precip-
itate an election to suit his own purposes.
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CHAPTER 3

LAW AND GOVERNMENT

The Origin of Law—Systems of Law—Sources of Law
—Topical Analyses of Law—The Method of Judicial
Decision—Legal Remedies—Legal Persons—Evalu-~
ation

Tre OrweIN oF Law

One of the earliest problems of social life is the settlement of
disputes. Among primitive peoples this is largely an individual
matter; the disputants settle the issue between themselves. There
may be recourse to violence, and relatives of the parties may
then be drawn in. The blood feud is the consequence. Even
when self-help and violence are practiced, however, there are
likely to be in the background certain assumptions as to right
conduct which are acknowledged by both parties. These con-
ventional assumptions are the forerunners of law.

At a fairly early stage in social development, the community
begins to intervene in disputes. The elders of the tribe act as a
kind of arbitration tribunal, and decree justice as between the
parties. There is still no regular machinery for public enforce-
ment of the judgment. The victor in the arbitration is left to
his own resources to secure satisfaction of the verdict; but if
the Joser fails to acquiesce, the community is likely to withdraw
its protection from him. The next step is the establishment of
compulsory public process for the execution of the judgment.
When the public undertakes to enforce the judgment, it assumes
responsibility also for making the rules which determine what
the judgment shall be. When legislation and adjudication have
thus come into public hands, the state also has come into exist-
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ence. Law consists of the rules enacred and applied by the state.

We have defined sovereignty as an essential element of the
state, and have equated law to the will of the sovereign.* This
point of view, which treats law as a command, is called the im-
perative theory of law. Other views, which atiribute law to
some other source than sovereign will—o Gad, or nature, or
custom, for example—have been advanced, but they are less use-
ful for the purposes of political description than the imperative
theory.

Sovereign states stand in much the same position in relation
to each other as do disputants in a primitive tribe which has not
developed the state form. There is no international public power
which regularly imposes a settlement }'n case of dispute. But it
is so wasteful and so dangerous to allow sovereign states to have
recourse to self-help that international arbitration not unlike
that supplied by the council of elders in the tribe has been re-
sorted to, and efforts are being made to convert this type of
intervention into a compulsory international jurisdiction If
this occurs, 2 world state will have come into existence.

In terms of the imperative theory of law, there is today no
such thing as international law, for there is no world sovereign
to decree and enforce the law. There are, however, conventional
assumptions as to right conduct between states which may be
compared to the agreed-on principles of conduct found even
among primitive peoples. States in their relations with each
other do in some degree observe these rules, and when a rule
is violated the aggrieved state makes a claim for satisfaction.
Sovereign states have incorporated many such rules in their do-
mestic law, and enforce them in their courts. The imperative
theory of law explains this situation by saying that the principle
has no legal standing until it has been incorporated in the law
of the state in question. On the other hand, those persons who
argue that there is a real international law prescribing rights
and duties to states insist that, when a national court applies such

* See pp. 9-11.
% See chap. 5.
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a rule, its adoption is a recognition of its previous legal exist-
ence as a rule of international law.

Svstems oF Law

The Western world has known two great legal systems. The
Roman law, sometimes called civil law, which was codified at
the order of the Emperor Justinian in the years 520-535 A.D.,
has been called the most complete and systematic jurisprudence
the world has ever seen. It was revived after the decline of feu-
dalism and was widely adopted; today it is the basis of the law
of western Europe and of countries colonized from the Conti-
nent, as the Latin American states and the Union of South Af-
rica, It has left an impress in Louisiana and California. The other
great system is English law, sometimes called common law,
which is practiced in England, the United States, Canada, Aus-
tralia, and New Zealand.

It is often said not merely that these bodies of law differ in
that they prescribe different rules, but also that they are differ-
ent methods of reasoning or argument. Because Roman law
found expression in an exhaustive catalogue of rules, it is thought
of as in a peculiar sense written law. The judges are supposed
to play a minor role in this scheme, because the law has antici-
pated all problems and supplied solutions. Changes in the law
are expected to be introduced only by legislative action. English
law, on the other hand, was a slow growth, and is still growing.
It has been called “unwritten,” but more properly it is known
as “case law,” because the judges have recourse to earlier de-
cided cases and use them as precedents in determining the ap-
plicable rule in the present situation. This contrast, however,
exaggerates the difference between the two systems. In the Ro-
man law system, the judges also study judicial precedents; and
they are not so constrained by the written law as one might
suppose. English judges, on the other hand, would not admit
that the process they are engaged in is really legislative; like the
Roman law judges, they feel that legislation is beyond their
power.
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Perhaps the most significant difference between the two sys-
tems is in the field of criminal justice. English law requires the
judge to maintain impartiality between the prosecutor and the
accused, and it surrounds the accused, guilty or innocent, with
certain safeguards. Roman law jurisdictions employ the jury in
criminal cases, but they regard the judge as a police officer
whose duty it is to participate actively in discovering the guilty.

In the nineteenth century France adopted a practice which
has been widely copied in Roman law countries and has some-
times been said to be another distinguishing characteristic of
the civil law. A series of administrative courts, distinct from the
ordinary courts of justice, was created to deal with non-criminal
disputes between the citizen and the government. In countries
practicing the English system of law, such issues between citizen
and government as are justiciable have traditionally been dealt
with by the ordinary courts. A. V. Dicey, who had more con-
fidence in a system of ordinary courts than in administrative
courts, used the term “rule of law” to describe the English sys-
tem in his Law of the Constitution (1885). The fact is, however,
that the British Parliament has in a number of cases given to
administrative authorities the power to make conclusive judg-
ments about the rights of individual citizens. These judgments
cannot be challenged in the courts—a practice which has been
criticized as a departure from the “rule of law.” In this country
administrative officers and administrative tribunals, such bodies
as the Interstate Commeérce Commission and the Federal Trade
Commission, exercise what is called a “quasi-judicial” power
granted by the legislature, making decisions which determine
the rights and duties of citizens. But the Supreme Court has
ruled that the Fifth Amendment, which requires the national
government to observe “due process of law,” and the Four-
teenth, which puts a similar obligation on the states, include
in the idea of due process what Dicey called “the rule of law.”
The legislature can authorize the administrative agency to make
conclusive determinations of questions of fact—such as whether
or not a given event actually occurred-—as a jury does; but an
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appeal to the ordinary courts must be permitted on questions
of law—such as whether or not the event came within the pro-
visions of a statute.

SouRces orF Law

Law, we have said, is created by the sovereign, acting through
the government. Since various governmental agencics are en-
gaged in formulating the sovereign will, it follows that there
will be a number of kinds of law, o, as some people prefer to
say, a number of sources of law from which the courts may de-
tive rules to apply in particular cases.

The constitution, as the direct expression of sovercign will,
is the first source. But the United States Supreme Court in in-
terpreting the constitution has decided cases which now stand
as precedents, and these are also a part of our constitutional law.
Under some circumstances one or both houses of Congress, or
the President, or conceivably another officer may be called upon
to give a binding interpretation of the constitution, and this
also becomes 2 rule of constitutional law, And, since we have
state constitutions as well as a national constitution, each state
has its own system of constitutional law.

Another sort of law is the enactments of the legislature,
whether the national Congress acting in the field of its delegated
powers or the state legislature exercising such part of the re-
sidual power as the state constirution allows it. These laws are
commonly called statutes. On the municipal level, the city coun-
cil enacts ordinances on such topics as the state constitution or
the state legislature authorizes.

The term “ordinance” is most familiar on the level of local
government. Chief executives, hawever, the President and gov-
ernors of states, possess a legislative power which is also called
the ordinance power.® Where the constitution permits, the chief
executive may issue a proclamation which has legally binding
force, The President or governor may issue a proclamation de-
claring martial law in an appropriate case. A second source of

3 Bee pp. 192-193, 206.
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the ordinance power is statutes. The legislature may authorize
the chief executive to make rules in certain circumstances; these
will be issued cither as proclamations or as “executive orders.”
As the legislature finds it more and more difficult to establish
detailed rules for all possible contingencies in the complex mod-
ern world, it tends more and more to confine itself to the estab-
lishment of a general policy and to authorize the executive to
make executive orders applying that policy. This is done also
in the case of inferior executive officers, such as department
heads, whom the legislature authorizes to make “rules and reg-
ulations” carrying out the general provisions of a statute.

Treaties are declared by Article VI of the constitution to
rank with the national constitution and national statutes as the
“supreme law of the land.” Treaties therefore have a dual status.
According to the imperative theory of the nature of Jaw, trea-
ties have no legal standing between the United States and a for-
eign state. But they have legal standing within our own legal
system, and their provisions will be enforced by our courts,
because the constitution expressly makes them a part of our
domestic Jaw. Closely resembling the treaty is the executive
agreement. The President has the authority from the constitu-
tion, as chief executive and representative of the United States
in foreign relations, to make cerrain agreements with foreign
states on his own initiative, without the concurrence of two-
thirds of the Senate, which js required in the negotiation of trea-
ties. Considerably broader than the President’s constitutional
power to negotiate executive agreements is that conferred upon
him by staute. The Lend-Lease Act of 1941 authorized the
President to conclude agreements for exchange of aid with the
countries fighting the Axis nagons. The Trade Agreements Act,
first passed in 1934 and periodically renewed, authorized the
President to reduce our tariff duties on goods from countries
with which he concludes agreements granting the United States
similar concessions in return.

Thus far no justification has been given for the existence of
judge-made law in our system. Yet, as we have seen, the English
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system of judge-made law is said to be the heart of our juris-
prudence. After the Declaration of Independence, the various
state legislatures enacted that existing English law should con-
tinue to be applied; and new states entering the Union have
likewise adopted the English system of judge-made law. Al-
though common law is sometimes used as a generic name to
describe the entire system of English law, common law is in fact
only one branch of the system, Equity is another of equal dig-
nity, and admiralty law might be listed as a third. We can dis-
pose of admiralty law at once. This is the legal system for mari-
time matters which was originally administered by the English
Court of Admiralty; incidentally, it was an offshoot from the
Roman law. In this country it is practiced only in the federal
courts.

It was said above that the various states had adopted common
law and equity as the basis of their jurisprudence. Congress has
never done this for the federal courts, for it has no delegated
power to adopt a general jurisprudence; it has authority to en-
act statutes only on the topics enumerated in the constitution,
Consequently our national jurisprudence consists only of na-
tional constitutional law, Congressional statutes, treaties, and
executive agreements, Presidential and administrative procla-
mations, executive orders, and rules and regulations, admiralty
law, and such provisions of international law as the Supreme
Court has adopted. Nevertheless some cases may be decided in
the federal courts by the principles of common law or equity.
This occurs when a case which would ordinarily be tried in a
state court is brought into the federal courts because there is
present some ground of federal jurisdiction, such as the “diver-
sity of citizenship” clause of Article ITI of the constitution—the
clause which permits the federal courts to try cases berween
citizens of different states.* Under these circumstances the law

¢ The constitution does not grant this jurisdiction directly, but authorizes
Congress to confer it upon the courrs. Congress has provided that the fed-
eral courts may try cases between citizens of different states if the issue
involves a sum or value at least equal to $3000.
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as interpreted by the judges of the state which would normally
have jurisdiction of the controversy is applied.

In a sense common law is more basic than equity. Rights and
duties are defined by common law, and certain remedies are
afforded; equity offers supplementary remedies for the enforce-
ment of these same rights and duties in certain cases.

The common law originally developed in the English courts
of common law—the King’s Bench, the Common Pless, and the
Exchequer. These courts began to function in the twelfth cen-
tury. The King’s Bench had criminal jurisdiction, and an ex-
tensive civil jurisdiction as well; the Common Pleas dealt with
title to land; the Exchequer took cognizance of certain claims
for money. Between them they developed a2 systematic juris-
prudence, fairly complete but rigid and inflexible, by the end
of the fourteenth century. This inflexibility was a cause for
complaint. The common law courts took no account of “equity”
—of claims which appealed to conscience but had no legal foun-
dation. The trust, for example, was a device which had origi-
nated during the Crusades. A, about to go off to the wars, would
convey his property to his friend B, with instructions to admin-
ister it for the benefir of A’s wife and prospective widow, C.
In such a case the common law courts held that B, since he re-
ceived legal title, owned the property and owed no legal duty
to C. Again, the common law took no account of fraud, but up-
held conveyances of property which were fraudulently ob-
tained. The King’s Council sometimes intervened to do equity
in such cases; by the fifteenth century such intervention had
become a regular thing and was a monopoly of the Chancellor.
The Chancellor, in addition to being chief legal officer, was in
this period usually a clergyman and the King’s chaplain; he
called himself therefore “the keeper of the King's conscience,”
and he converted the Chancery into a court of equity where he
offered relief for the hard cases in which the common law
afforded no remedy. This affronted the common law judges,
and they denounced the Chancellor as a usurper and a violator
of law. He replied that he did not interfere with the rules or
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process or remedies of the commen law. The common law in
its civil jurisdiction dealt with things; it gave relief by a declara-
tion of title to property, or a judgment for money, to be exe-
cuted by the officer of the court. Such actions i rem, actions
dealing with things, were appropriate to the common law. The
Chancellor acted only in personant, upon the person of the de-
fendant. He did not meddle with legal title; he merely impris-
oned the person of the defendant until the defendant was willing
himself to do what was conscientiously right. The controversy
between the courts of common law and the Chancery was even-
tually settled in the seventeenth century by a compromise which
is expressed in two maxims. The first deals with rules of law:
Equity follows the lew. This means that equity recognizes the
same system of rights and duties as the common law. Such an
arrangement was possible partly because the common law ex-
panded its conception of rights and duties to include ideas which
previously were only equitable, as by adopting a law of fraud,
and also because equity abandoned its attempt to enforce all
obligations of conscience and settled down to a system of rules
as stereotyped as the rules of common law. The second maxim
deals with jurisdiction: Equity acts only when the remedy at
law is inadequate. A plaintiff whose claim can satisfactorily be
dealt with by a judgment in renz—a money award, for example
—cannot claim relief from a court of equity. But if 2 judgment
in personam is necessary for adequate relief—such as an injunc-
tion forbidding the defendant to inflict irremediable damage
upon the phintiff—the plaintiff may bring suit in a court of
equity.

In this country the courts of common law and equity have
been for the most part amalgamated. The federal courts, for
example, administer both common law and equity. In only six
states are there courts which are confined to the administration
of equity; and nowhere does the distinction run through the
whole court structure. Nevertheless the two systems of legal
rules remain distinct, In 2 case which traditionally fell within
the jurisdiction of courts of common law, the judge applies
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rules from the common law and follows the common law pro-
cedure, which usually includes jury trial. In a case in which an
equitable remedy is demanded, the judge follows the rules of
equity, and sjts without a jury.

TopicaL ANALYSES OF Law

Just as a pie can be cut along any one of 2 considerable num-
ber of diameters, so the whole area of law can be analyzed in
a number of ways. Some of these analyses are useful for one
purpose, and some for another.

All law is either substantive or procedural. Substantive law
includes all the rules which define legal rights and duties, ca-
pacities and obligarions. Procedural law consists of those rules
which describe the way in which rights and duties are enforced.
The right to recover money owed to one is a substantive right;
the right to have a jury decide the facts is a procedural right.

Likewise all Iaw is either criminal or civil. In this connection
civil law means, not the Roman system of law, bur simply non-
criminal law. A crime is difficult to define. Tt is not enough to
define it in terms of punishment, for some civil wrongs——fallure
to pay alimony, for example—may give rise to imprisonment.
Another test sometimes offered turns on where the power of
forgiveness lies; if it lies with a private person, as the divorced
wife, the wrong is civil; if it rests only with the government,
as by way of pardon, the wrong is criminal. But one can owe
money to the state without committing any criminal action, so
that here the obligation is civil; and yet the power of forgiveness
rests with the state. If we combine the two tests, and define a
crime s a prohibited action which cannot be forgiven by any
private person, and which will give rise to fine, imprisonment,
or other punishment, we have perhaps a working definition.

In addition to the substantive-procedural and the criminal-
civil analyses of law, we can distinguish law into types in terms
of the area of social life involved. So public law deals with
governmental activities and offices, and private law deals with
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the relations of private persons. Private law can in turn be sub-

divided into a number of types which correspond to the kind

of relations involved. Part of our private law is organized in

terms of contract, a relationship voluntarily assumed and in Contract
which 2 “consideration” is involved. In contrast with contract

law is tort Jaw. A tort is a violation of an obligation imposed by Tort law
law rather than one voluntarily assumed. The driver of an auto-

mobile is under an obligation imposed by law not to drive care-

lessly, and if he injures someone by careless driving this action

is a civil wrong, a tort, for which he must compensate with dam-

ages. The action may also be a crime, as this illustration shows.

In addition to contract and tort, we should glance briefly at the

law of status, Certain relationships carry with them sutomatic Status
legal consequences. The relations of husband and wife, parent

and child, give rise to duties and rights which the law attaches

to the status. The liability of the master (emplayer) for actions

of his servant (employee) is a consequence of status, It has been
suggested that the increase of such legislation as workmen's
compensation acts, which make compensation by the employer

for injuries suffered by the employee depend upon the fact of
employment rather than the law of tort, foreshadows an increas-

ing invasion of the law of contract and tort by the Jaw of status.

A fourth area of private law is property law, which is organized Property
into a system of rules quite independent of the rules of contract,

tort, and status.

Tur Merrop oF JupiciaL DrcisioN

Thus far we have attempted to explain law in political terms,
attributing its origin to constitutions and statutes and glossing
over the initiative taken by judges in making the law. But the
fact is that constitutions and statutes have no meaning in the law
except that assigned to them by the courts. What guides the
courts in the task of shaping law from the available sources?

The English ‘courts developed as early as the fourteenth cen- Use of
tury a conscious method of decision which forms the basis for precedents
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English and American law. The basic principle is the rule of
stare decisis.” This means that a court confronted with a problem
looks for precedents or analogous cases in the reports of earlier
cases, and follows the legal principle laid down in such cases.
Naturally, the analogy sought is in terms of a legal analysis of
the situation rather than a factual analysis. The court first deter-
mines, let us say, that the problem involved is one in the law of
contract, then that it deals with fraud in the general area of
contract, and then that the fraud is as to the condition of the
object sold. It makes no difference that the earlier case involved
a pig and the present invalves a cow. This means that some of
the circumstances of the earlier case are unimportant. It is also
true that the court may have made in the earlier case generaliza-
tions or observations which were extraneous to the particular
problem presented. Such unnecessary remarks are called dicza,®
and are not considered binding under the rule of stare decisis.
Only the holding of the earlier case—that is, the actual decision
and the reasoning necessary to support it—constitutes 2 binding
precedent.

The technique for escaping precedents is quite as important as
that for following them. An earlier case may appear superficially
analogous but may differ in some essential fact from the present
one. The court then points to the difference and refuses to fol-
low the earlier case; this is called distinguishing the earlier case.
Or the earlicr case may actually be on all fours with the present,
but the court may be reluctant to follow the earlier case because
it disapproves of the rule laid down there. The court then
pitches upon some unimportant difference in the facts and dis-
tinguishes the two cases on this basis, The reasoning of the court
in the earlier case may attach no significance to the peculiarity
now relied upon as 2 ground for distinguishing the case, but the-

5 Stare decisis et quieta non movere: Stand on the decisions and do not
disturb what is at rest. The rule of stare decisis, which applies to principles
of law, must not be confused with the doctrine of res judicata, which says
that ﬂudicial determinations of fact in one case should not be reopened in
another.

8 Obiter dictum: Something said in addition.
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court dismisses the broader reasoning of the earlier case by de-
claring it to be dictum. This is easy to do because the line be-
tween holding and dictum is vague at best and can easily be
shifted one way or other.

A still more drastic treatment is confining the earlier case to its
facts. The court disapproves of the precedent and announces
that it will never follow it except in a case in which all the facts
are exactly identical. This technique, however, is little resorted
to today. When 2 court feels so strongly opposed to the prin-
ciple of an earlier case, the present practice is to announce that
the precedent is overruled and will not be followed in any case.
This of course does not affect the rights of the parties to the ear-
lier dispute. The judgment as between the parties in the earlier
case remains undisturbed; only the legal principle is rooted out.

‘When does a court feel constrained to accept earlier decisions,
and when will it revolt against precedents, distinguishing or
overruling an earlier case? This depends in part on the tempera-
ment of the judge and his respect for precedent; it depends a
good deal on the intensity of his feclings. If he considers the
principle of the earlier decision very pernicious, he is likely to
seek some means of escape. Since moral views change from gen-
eration to generation, the courts are perpetually engaged in re-
vising the law. But lawyers have a professional training which
gives them a set of moral values somewhat different from those
of laymen, and consequently the law reflects these views as well
as those of the public at large.

Thus far we have assumed the existence of precedents to guide
or control the court in deciding a case. What of a case of first
impression, a case involving a point never before litigated? The
technique remains much the same. If the case arises under the
constitution or a statute, the intention of the framers is supposed
to control. Analogous cases are sought for. These will not be
close enough to be conclusive, but they will bolster the decision
which the court reaches. It not infrequently happens in a case of
first impression. that persuasive analogies can be found en both
sides. The court adopts one view or the other—ordinarily the

3

2. Limit-
ingorover-
ruling
prece-
dents

Novel
cases



Judgment

Manda-
mus

Habeas
corpus

48 American National Government

one which causes less disturbance to existing legal patterns, for
lawyers dislike change—and establishes a precedent which will
thereafter be followed in similar cases. When one traces back an
impressive line of cases to its source, he sometimes finds that it
takes its beginning from a case that was “bad law,” as the law-
yers say—a holding which did violence to the intention of the
framers of the instrument in question, or to the available analo-
gies.

Lecar REnEDIES

No attempt will be made here to describe the claborate ap-
paratus of court orders and writs that enters into procedural law.
Only the more common of those remedies which have signifi-
cance for government will be mentioned. When the remedy
bears a Latin name, this is a word or phrase from the text of the
writ in its original form. Latin was the Janguage of English legal
procedure until the eighteenth century.

In most cases the court pronounces a judgnent which deter-
mines the rights of the parties. Since the common law does not
ordinarily act upon the persons of defendants, the judgment s
executed by the bailiff of the court. In the federal courts, the
title of the bailiff is marshal; in state courts, the sheriff is ordi-
narily the bailiff.,

The writ of mmdanus (we command) is a court order to a
person, ordinarily a public officer, instructing him to perform a
legal duty. The writ will not be issued, however, to control an
officer in the performance of a duty which involves the exercise
of judgment or discretion. The courts argue that they are com-
petent to determine whether a non-discretionary—a so-called
ministerial—function has been performed, but they cannot tell
whether an order to use sound discretion has been complied
with,

The writ of habeas corpus (that you bring the body) is an
order to any person who is detaining another to bring the person
detained into court and justify the detention. It will lie against
private persons as well as public officers, but most often it is used
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against police officers to determine the legality of a detention.
If no sufficient ground is shown, the person detained is dis-
charged by the court; if there proves to be a legal cause, he is
remanded to custody.

The injunction is an equitable remedy, enforceable by arrest
of the person of the defendant. An injunction may be negative
—an order to refrain from a threatened irreparable injury. Or it
may be affirmative—an order to carry out a legal duty, perform-
ance of which can be secured only by the action of the defend-
ant. In public life the injuncrion is often encountered in a suit by
the government to restrain the defendant from an improper ac-
tion, or by a private person against a public officer to restrain
him from a proposed action alleged to be illegal. In all cases the
requirement of equity jurisdiction, that the remedy at law be in-
adequate, must be met.

A little attention must be given to the procedure by which the
Supreme Court reviews the decisions of inferior courts, state and
national. At English law, decisions at common law were most
commonly reviewed by awrit of error, and decisions in equity by
appeal. At federal practice today, however, the procedure for
review does pot turn on the distinction betwecn common law
and equity. In certain cases, too complicated to specify here, the
losing litigant has an absolute right to an appeal. In other cases,
the Supreme Court exercises its discretion as to whether to re-
view the decision of the inferior court. The litigant petitions for
a writ of certiorari (let it be certified), and if the Court believes
it should review the proceedings it instructs the lower court to
certify the record of the casc for review,

LEecar Persons

All natural persons are at our law legal persons; they are the
subjects of rights and duties, can sue and be sued. A corporation
is not a natural but an arrificial person; the state, or Congress, has
created a fictitious entity and authorized this entity to hold
property, to engage in certain activities, to sue and be sued. Cor-
porations, then, are legal persons because they have been en-
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dowed with personality by the state. What of less formal group-
ings of people who have not taken the step of incorporation—
2 church, or a trade union, or a neighborhood club? Is such a
group a mere assemblage of separate legal persons, or does a new
legal person cmerge? The courts have in some cases treated such
a group as possessing legal personality, but for most purposes it
does not.

The United States and the forty-eight states are legal persons.
This is implied in the constitution. Consequently they can hold
property and can sue. But an old maxim of English law reads:
“No suit will lie against the sovereign.” The United States gov-
ernment represents the sovereign power and therefore cannot be
sued without its own consent. Congress has consented to suit on
certain claims against the federal government, Each state is also
the representative of the sovereign in dealing with its own citi-
zens and therefore cannot be sued by them without its consent.
A few states have set up courts of claims and authorized them to
try claims based on contract against the state, and sometimes, in
varying degree, claims in tort. In other states an administrative
board to audit claims has been established; in the remaining states
the only recourse of an injured person is to attempt to persuade
the legislature to appropriate a sum to compensate him for his in-
jury. The immunity which states enjoy from suits holds good
only against private persons, not against suits by the United
States or another state. Such suits may be brought in the federal
courts.

A special problem ariscs in connection with the subdivisions of
a state—counties and cities particularly. These represent the
state and might appear to have a claim to the sovereign immu-
nity to suit; bur the courts have held that they are not exempt
from suit on contracts or on torts resulting from the exercise of
a “non-governmental” function. This means that if a fire engine
wrecks your automobile you have no remedy against the city,
because the function is governmental; but if a truck operated by
the municipal utility, which alchough publicly owned is non-
governmental, inflicts the same harm, you may sue the city.
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The immunity of the United States and states to suits by pri-
vate persons raises the question of how the legality of a govern-
mental action can be challenged. Two chief ways exist. The citi-
zen may ignore the official command, and permit himself to be
sued or prosecuted; in this proceeding he will raise the issue of
legality. Or, if he can show threatened irreparable harm, he may
bring 2 suit for an injunction, to restrain the public officer
threatening to carry out an action against him; this is not a suit
against the sovereign, for it procecds on the theory that the pro-
posed action is not warranted by law and the officer is therefore
a mere private wrongdoer. Other methods of challenging gov-
ernmental action may exist by statute, such as the suit to recover
taxes paid under protest.

The United States and the states are not the only public cor-
porations. Congress has authorized some fourteen thousand cor-
porations—the American Historical Association, for example—
under one or another of its delegated powers. But these are not,
strictly speaking, public corporations. Better examples are the
so-called “government corporations” which discharge govern-
mental functions.’ The Panama Railroad Corporation and the
Tennessee Valley Authority are examples of these.

The states also have created governmental corporations. The
most common pattern is the division of the state into a gridiron
of counties, which are in turn subdivided into townships or
other districts. In addition the incorporated village, town, or city
is created where a concentration of population warrants it, and
this legal person is superimposed on territory which makes up
part or all of a township or county. In this case the two units
function side by side.®

In addition to this fairly regular and familiar organization
there are “one-purpose” units. These may be 2 regular pattern
of legal units coinciding with the township and city boundaries,
as school districts—"school towns” and “school cities”—which

7 Although these are federal agencies, they were in many cases incorpo-
rated under state laws, See pp. 340-343.

81n Virginia the “county boroughs” are cities which have the status also
of counties and are exempt from the counties surrounding them.
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function beside the civil towns and civil cities. Or they may be
encountered only in certain areas, where they have been created
to fill a particular need. The laws of some states, for example,
permit the creation of irrigation districts or drainage districts,
which are incorporated at the request of the inhabitants of the -
area affected. At the instance of the federal government, the
states have provided for the incorporation of housing authorities
and soil conservation districts; these corporations are state-cre-
ated, but they receive assistance from the national government.

In some cases one-purpose units of government have not re-
ceived formal incorporation, but even so they are likely to be
treated as legal persons. Consequently they can be distinguished
from areas which are administrative districts but possess no legal
personality, such as judicial districts, internal revenue districts,
and wards and precincts for voting. Even with such administra-
tive districts left out of account there is 2 multitude of govern-
mental units in the United States—165,049, by the latest count.”

EvaLuation

At the conclusion of an account of any legal system, the ques-
tion arises: How far is this an accurate description of what ac-
tually occurs in society; to what extent do the practices of men
conform to the legal picture? The answer is by no means simple.
Obviously there must be some degree of correspondence be-
tween what occurs and the legal rules, or the state tends to break
down. But politically organized society can and does tolerare,
and even connive at, violations of its legal description of itself.
Problems of three sorts arise.

The most obvious case is the difficulty of access to justice ex-
perienced by the poor, Attempts have been made to solve this
problem by allowing those who fit the technical description of
“poor persons” to bring civil suits in forma pauperis; here the
state guarantees payment of the atrorney. In the federal courts
and most states a defendant accused of crime has the right to

¢ William Anderson, The Units of Government in the United States
(Public Administration Service Publicadon No. 83, Chicago, 1942).
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have the court assign an attorney to defend him if he cannot
afford to retain one himself; but the attorney may take little in-
terest in the defense of his client. Some states have attempted to
meet the problem by hiring salaried public defenders whose sole
task it is to represent accused persons in need of assistance.

A larger question is raised by the fact of widespread disobe-
dience to particular rules of law in communities in which the
rules chance to, be unpopular. The national prohibition laws re-
ceived scant enforcement in “wet” communities. Laws against
gambling are not likely to be enforced unless sustained by a mili-
tant public opinion. The so-called “blue laws” are everywhere
ignored. Such inattention to the law arouses little criticism, be-
cause no one directly receives an injury as a result. But on some
occasions the dominant element in the community succeeds in
nullifying a law vital to the interest of another group. During
the depression landlords found it difficult to secure the eviction
of tenants in distressed communitics for non-payment of rent,
because the judges who tried the cases were elected by the ten-
ants and tended to sympathize with them. In the same period the
holders of mortgages in agricultural states encountered obstacles
in foreclosing on farmers who were unable to meet their obliga-
tions, because the state courts and officers reflected the views and
interests of the farmers. In some parts of the country labor
unions have not been able to secure recognition of their legal
rights, or even the punishment of those who have inflicted vio-
lence upon their members. In many states Negroes have little
chance of securing the observance of the rights guaranteed to
them by national or state law. Of all these cases it is safe to say
that a more scrupulous observance of law will be found in fed-
eral than in state courts, in part no doubt because the state courts
are closer to the community in question. But most cases cannot
be brought in or carried to federal courts, and in many of those
remaining the expense makes the action unprofitable.

The third case in which our legal description of society breaks
down results from the uncertainty of law itself. A Jaw receives
vitality only when it js put into execution by an officer or court,
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and the interpretation put upon the law by the officer or court
is therefore decisive in fixing the meaning of the law, We ordi-
narily think of officers and courts as carrying out the mandates
of the law, but to a degree these agencies make the laws by as-
signing one or another meaning to them. This does not always
involve deliberate distortion, for often the agency in question is
obliged to choose one of several equally plausible versions of
what the law is. The whole process of common-law adjudication
rests on the making of these choices, which are in substance leg-
islative in character. Moreover, when a judge makes such a
choice in a case before him, this is in reality retroactive legisla-
tion, for it makes a rule apply to events which occurred when
the rule was not in existence. The extent of the uncertainty of
the law, and of the discretion enjoved by the judge, is a debat-
able question. One distinguished author argued that there is
really no Jaw until the judge hands down his decision; all Jaw is
retroactive legislation by the judges. Statutes and judicial prece-
dents are merely two sources of law, of which the judge avails
himself at his pleasure.”® This proposition, which certainly has
some foundation, is not disposed of by saying that judges “inter-
pret” the laws, for interpretation as so used means simply legis-
lation.

To summarize, the legal theory which postulates a system of
rules enforced by government is not a perfect picture of the
facts. Sometimes the rules are ignored; sometimes they are sim-
ply non-existent until the judge plucks them out of the air. In
discussing sovereignty we said that the term expressed an idea
rather than a fact; it was a useful fiction. In law also we must
recognize a fictitious element, But just as the survival of the state
requires at least some partial correspondence between the idea of
sovereignty and the facts of political behavior, so too the facts
of behavior must in a degree express law, or the state disinte-
grates,

1° John Chipman Gray, The Nature and Sources of the Law (The Mac-
millan Company, New York, 1921),
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CHAPTER 4

INTERNATIONAL POLITICS

The Western State System—The Character of Inter-
state Relations—The Law and Practice of Interna-
tional Intercourse—Sanctions and Techniques—The
Objectives of International Politics

Tue WESTERN STATE SYSTEM

International politics is concerned with the relations between
states. The pattern of these relations is historically conditioned,
and can be understood only against the background of Euro-
pean history.

In the Middle Ages states existed, but there was no settled de-
scription of their nature or their relations with one another, A
sort of appellate jurisdiction over all Christian states was spo-
radically asserted by the papacy, and was infrequently conceded
by warring states. As we have seen, the Holy Roman Emperor
of the German Nation claimed an overlordship over much of
Europe—his claim rivaled that of the Pope. Many kings and
princes refused to acknowledge any superior jurisdiction either
in the Pope or in the Emperor. On the other hand, the relations
of these kings and princes with each other were often compli-
cated by the assertion of feudal claims between them.

The modern state system is usnally dated from the Peace of
Westphalia of 1648. Thereafter it was assumed that every sov-
ereign state was the equal of every other, and that there was no
overriding superior power in the world, The states of the seven-
teenth and eighteenth centuries were for the most part dynastic
states, states organized about a royal family and playing 2 part in
international politics simply in order to advance the interests of
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that family. A great change was introduced by the spirit of na-
tionalism, which is conveniently dated from the French Revo-
lution (1789-1799). We have defined a nation as a group pos-
sessing a feeling of solidarity based on ethnic, cultural, or
linguistic community; and nationalism is the aspiration of such a
group to achieve statehood. This popular ambition largely re-
placed dynastic ambition as the dynamic factor in the polirical
consciousness of nineteenth-century Europe, and its success gave
us what we are accustomed to think of as the characteristically
modern. Political form, the nation-state.

The nation-state has nationalism as a part of its content. The
character of nationalism varies from state to state, as local con-
ditions and local history vary, The nation-state also has an eco-
nomic content, likewise dependent upon local conditions; it has
religious and other institutional characteristics, unique in the
case of each state, To discuss international politics in terms of
the outer shells of states, without regard to these varying con-
tents, is to omit factors essential to the solution of any particular
problem. On the other hand, so rigid has the shell become, so
uniform the conception of sovereignty, that it is possible to make
about all states certain general statements which possess as much
merit as most generalizations,

TuE CuaracTER OF INTERSTATE RELATIONS

With considerable justification, we think of relations berween
states as characteristically taking the form of disputes. Disputes
between states occur in a very different setting than do disputes
between individual men. Both states and individual men have
rules within the limits of which they deal with their fellows, but
the rules governing these two areas of action are based upon dif-
ferent assumptions and calculated to serve different purposes.
Normally, twe citizens expect a dispute to be sertled without
recourse to force. Society has less interest in what the terms of
settlement are than in securing settlement. However, if the dis-
putants cannot agree among themselves, society has provided a
means of making a sertlement; the one thing its rules will not
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permit is 2 resort to violence. But as between states the rules per-
mit the use of violence in the settlement of disputes. It is as-
sumed that conflicts of interests will be adjusted in light of the
military power at the command of the disputants. Long ago, the
Athenian ambassadors told the Melians: “You know as well as
we do that right, as the world goes, is only in question between
equals in power, while the strong do what they can and the weak
suffer what they must.”* The purpose of the rules governing in-
terstate relations is not peace but the continued independent ex-
istence of the state.

The assumption of violence has been the basic assumption in
the foreign policy of every state. It is qualified in some degree by
the movement which began with the League of Nations and has
been carried on by the United Nations, 2 movement to seek the
peaceful adjustment of disputes and the solution of problems on
their merits rather than in terms of power. This development
will be described in the next chapter.

As a consequence of the postulate of violence, states seek to be
strong. The process of seeking strength and maneuvering to pre-
vent others from achieving strength provides much of the con-
tent of international relations. It is this that gives rise to the bal-
ance of power. Every state would like to be strong enough to
dominate all others, but since this is impossible, at least for all
but one, lesser states tend to band together against the stronger
until it is outweighed. This state then seeks to gain allies, or to
divide the states opposed to it. There may emerge in each camp
a more powerful state, surrounded by weaker states; and two
poles of strength appear. Moreover, among the smaller states
there is a jockeying for position, even within a confederation of
allies. Powers on the periphery of one of the groups may find it
to their interest to shift from one camp to another,

In the sixteenth century Spain, armed with American gold and
silver, was the strongest power, but Spanish ambitions were de-
feated and Spain became a second-rate power. France dominated
the seventeenth and eighteenth centuries and under Napoleon

 Thucydides, Peloponnesian Wars, v, go.
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made a bid for Furopean supremacy. England -was the focus of 1. Britain
opposition to Louis XIV and Napoleon and with the defeat of
Napoleon emerged as the most powerful state in the world. But
since Great Britain was primarily a sea and colonial power, she
had no ambitions on the continent of Europe and contented her-
self with preventing the ascendancy of a powerful rival there.
Said a clerk in the British Foreign Office in 1907: “It has become
almost a historical truism to identify England’s secular policy
with the maintenance of this balance by throwing her weight
now in this scale and now in that, but ever on the side opposed
to the political dictatorship of the strongest single State or group
at a given time.”

Part of British ascendancy rested on her early industrializa-
tion, which brought wealth and techniques to Great Britain ear-
lier than to the continental states. But in the nineteenth century
Germany became politically unified, and pushed rapidly into in-
dustrialization, partly for the military advantage this promised.
Moreover, the French Revolution had introduced more than na-
tionalism; it had introduced the national army, a people in arms.
Great Britain, clinging to her navy and to the eighteenth-cen-
tury tradition of a small professional army, was eclipsed as a land
power; in any case, her population was too small for her to com-
pete on these terms. British interests required her to resist the
consolidation of Europe under Germany, but her resources were
not equal to the task. Twice in the twentieth century the United
States was obliged to intervene to prevent the reorganization of
the whole pattern of world politics by a German victory.

The history of the external relations of the United States, first 2, United
as a little state existing by sufferance of the great powers, then as States
a growing, aggressive state, and finally as the chief power in the
world, illustrates the operation of the balance of power and par-
ticularly how balances develop within larger balances, While the
colonies on the American continents were possessions of Euro-
pean mother countries, they were weights in the balancing proc-

2 Quoted by Sidney B. Fay, “Balance of Power,” Encyclopaedia of the
Social Sciences.
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ess. Consequently, numerous wars—Queen Anne’s War (1701-
1713), King George's War (1740-17948), and the French and
Indian War (1756-1763)—were fought in part on colonial soil.
The Napoleonic wars were fought chiefly on the continent of
Europe and did not draw the United States in immediately, but
American interests were jeopardized by both antagonists. Con-
sequently, the United States found itself chronically in conflict
with both—most acutely with the French in 1798 and with the
British in 1812. With the passing of Napoleon'and the eclipse of
effective Spanish empire, the Western Hemisphere was involved
in a two-way balance, one European, the other largely
American. During the century after Napoleon, British domi-
nance depended in part on keeping the political power in the
Western Hemisphere out of the hands of the opponents of Brit-
ain. Consequently, when Monroe in 1823 announced that Euro-
pean powers should not attempt to enter American affairs, Brit-
ish policy was strengthened. As the United States spread across
a continent and became powerful, its interest coincided with
British interest. The British tacitly counted on American power
to repel any European state which might seek to augment its
strength in the New World; and the United States, sometimes
unaware of British management but usually satisfied with it, was
practically free behind the British shield to make its own choices
and develop in its own way.

Perhaps never has 2 power been so free of external compulsion
as was the United States in the nineteenth century. During this
period another balance appeared in the Americas. Latin-Ameri-
can states had failed to acquire great power. The Monroe Doc-
trine was to them the “Yankee Peril.” They had the choice of
attempting to create 4 union of strength to equal the “colossus
of the North” or gravitating into its orbit. In general, they have
joined with the United States. The other American states were
not strong enough to organize a center of opposition to the
United States by themselves; and the influence of Great Britain
and the United States was in the way of calling in weight from
abroad, Nevertheless, the tendency to organize against the
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United States has appeared occasionally. Currently, Argentina
has served as the center for opposition.

In 1917 and again in 1941, when there were genuine threats of
the destruction by.war of the equilibrium in Europe, the United
States threw its weight into the balance. In general, the other
American states, either by affirmative action in the wars or by
abstention, sided with the colossus of the North. It appears, then,
that the United States has participated, directly or indirectly, in
the Furopean balance of power from the very beginning, This
participation has been largely if not entirely without design or
awareness, but in retrospect the pattern of behavior is clear.

Tue LAw AND PRACTICE OF INTERNATIONAL INTERCOURSE

Reference has been made to the rules within the limits of
which states carry on their relations with each other. These rules
are usually divided into two classes, rules of comity and rules of
international law. Comity consists of the good manners and
courtesy which states employ or should employ in dealing with
each other, such as a state’s giving effect within its territory to
the laws of another state as an act of courtesy or good will but
not because of obligation, State A may permit state B to sue a
private person in its courts; state A. may recognize the validity of
marriages or divorces or judgments awarded by the courts of
state B; state A may permit a shipmaster in its territorial waters
to dispense justice on board his ship according to the Jaws of
the state of the registry of the vessel, even though such laws are
contrary to the laws of state A.

It is sometimes said that the sources of international law are
custom, agreement (treaties), reason and authority, Article 38
of the Statute of the International Court of Justice, adopted by
the United Nations at San Francisco in 1945, endorses these
sources: treaties, custom, the principles of law recognized by
civilized nations, and judicial decisions and the teachings of
qualified publicists. In addition to deriving law from these
sources, the Court is instructed to decide cases ex aequo et bono
—according to the principles of equity and justice—if both par-
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ties to the dispute agree. Sometimes an attempt is made to re-
duce the number of sources by arguing that the writings of
publicists and the decisions of courts are not independent sources
of international law but merely evidence as to what the cus-
tom is.

Custom becomes international Jaw when it has become so in-
variable that srates are generally expected to follow the rule be-
cause of a sense of obligation. A failure to follow it will be the
basis for claims of right. Treaties are usually more precise in
terms. A treaty berween two states is called a bilateral treary.
With respect to the marters covered by it, it governs their rela-
tions at international law. A treaty among a number of states is
called 2 multilateral treaty; there have been many of this type,
and they have been the chief source of international law. Some
of the great lawmaking treaties are those of Westphalia, 1648;
that of Utrecht, 1713; the Declaration of Paris, 1856; the Hague
Conventions, 1899, 19o7; the Covenant of the League of Nations
in the Treaty of Versailles, 1919; the Kellogg-Briand Peace Pact,
1928; the Argentina Anti-War Treaty, 1933; the United Nations
Charter drawn up at San Francisco, 1945. Some of these treaties
were statements of existing customs, the codification of preéxist-
ing rules. The Declaration of Paris and to some extent the Hague
Conventions belong in this category. Others, like the Covenant
of the League of Nations, the Kellogg-Briand Peace Pact, and
the Charter of the United Nations, established new principles of
law.

Individuals do not have legal personality at international law
and therefore do not have rights against states. States, however,
have obligations to each other relative to their treatment of indi-
viduals, particularly when one state is dealing with citizens of
another state. At international law the individual—at least before
the coming into effect of the Covenant of the League of Nations
and the Charter of the United Nations, and perhaps even yet—
bears much the same relation to states that animals in the domes-
tic law of the United Stares bear to local government. If A beats
B’s horse, the horse cannot sue A for damages. The horse has no
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standing in court, no rights, no legal voice. B may sue A, not be-
cause of the suffering of the horse, but because of damage to B’s
property. Likewise, an individual has no status in international
law. His state, however, may bring action of one kind or another
against the state which has injured him, not because his rights
have been infringed but because his sovereign has been in-
jured,

Persons with a sense of humanity have been shocked by the
bestial treatment sometimes accorded to minorities in states in
which racial feeling is strong, and many suggestions for the pro-
tection of minorities have been made. These are generally of two
kinds. First, it has been proposed that individuals be given a legal
status vis-3-vis states. When the Statute of the International
Court was being drafted in 1945, it was debated whether or not
the Court should be given jurisdiction to hear cases of individ-
uals against states. The decision was in the negative, The second
proposal is that an international bill of rights be formulated.
Franklin D. Roosevelt’s four freedoms have been considered a
possible nucleus for such a bill of rights.* The United Nations
Charter does provide an embryo right for individuals in terri-
tories being administered under the trusteeship system. Petitions
(presumably by individuals) may be* and have been accepted
and examined by the General Assembly through the Trusteeship
Council, and of course recommendations may grow out of such
examinations. It may also be noted that the Charter has many
references to human rights—for example: “The United Nations
shall promote . . . universal respect for, and observance of, hu-
man rights and fundamental freedoms for all without distinction
as to race, sex, language, or religion,” and states administering
trusteeships “accept as a sacred trust the obligations to promote
to the utmost . . . the well-being of the inhabitants of these ter-

2 The four freedoms are freedom of speech, freedom of religion, free-
dom from fear, freedom from want; they were first stated by President
Roosevelt in his message to Congress on January 6, to4r; see Philip C.
Jessup, A Modern Law of Nations (The Macmillan Company, New York,
1948).

4 Art. 87.
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ritories, . . . In 1948 the Commission on Human Rights of the
United Nations completed a draft of an International Declara-
tion of Rights, which it is hoped may be adopted by the United
Nations in 1949. Optimism on this score, however, would be
unwise.

So much for the position of individuals at international law.
The chief concern of international law is the relation between
states, This subject is sometimes divided into the law of peace
and the law of war.

During periods of peace, there is 2 body of law in accordance
with which relations are carried on. Registry and treatment of
ships; the sea and rights to use it, and traffic on it; treatment
of ambassadors; the making of treaties; treatment of citizens of
other states—these are representative matters covered by the
web of rules recognized as obligatory by all states. Basic to these
rules is the assumption of legal equality of the states, the inde-
pendence of all states from all external coercion. A deviation
from a rule is ground for protest and a claim for reparation by
the injured state.

But at any time before the anti~war treaties of recent date a
state was legally able to set aside the system of law which regu-
lated peaceful intercourse and to substitute for it the system of
law which regulared the making of war. A new set of obligations
then governed the relations of the srates engaging in violence to-
ward each other. These rules were concerned with such matters
as the declaration of war, the treatment of prisoners, flags of
truce, government of occupied territories, and respect for non-
combatants. The rights and duties of non-belligerent states with
regard to the belligerents were defined by the law of neutrality,
which was a branch of the law of war.

With the treaties which permanently neutralized Switzerland
in 1815 and Belgium in 1839, there was a beginning of the
limitation of power legally to engage in war. The Covenant of
the League of Nations restricted the power still further, and

5 Arts. 53, 73; references to individuals are also found in arts. 13, 57-63,
76, and in the Preamble.
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the Kellogg-Briand Peace Pact of 1928 and the Charter of the
United Nations have completely eliminated the legal power or
capacity to engage in war except in the case of self-defense or,
under the Charter, in accordance with the purposes of the
United Nations. The Kellogg-Briand Peace Pact afforded a basis
in international law for the lend-lease policy adopted by the
United States before its own entry into active hostilities to aid
the states fighting Germany during World War II. The United
States and Germany had both obligated themselves not to use
war as an instrument of national policy, and the Pact contained
a release from the obligation of all states toward any state which
violated its pledge. Therefore when Germany began 2 war all
other states were free to treat it as a viclator, What the Peace
Pact accomplished by implication, the Charter of the United
Nations established affirmatively with respect to the law of neu-
trality. In Article 2 of the Charter all members agreed to give
the United Nations every assistance in any action it might take
in accordance with the Charter and to refrain from giving assist-
ance to any state against which the United Nations might take
preventive or enforcement action. It may be said, then, that the
law of neutrality has been replaced by the law of pariality.
The trial and punishment of major war criminals following
World War II has been the occasion of much debate. After
World War I it was proposed that the German Kaiser be tried,
but when the Netherlands refused to surrender him on the
ground that he was a political fugitive, the project was aban-
doned. However, when the hostilities of World War II ceased,
an executive agreement was made by which an International
Military Tribunal was established for trying major war crim-
inals, In the agreement, or Charter as it was called, the jurisdic-
tion of the court was provided and the law to be applied in the
case was delimited. The Charter provided for punishment for
planning aggressive war and for crimes against humanity as well
as for the usual offenses “against the law of war.” It has been
argued against this proceeding that individuals have not in the
past been accountable for political acts at international Jaw, and
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that this amounted to creating crimes ex post facto. On the other
hand, it was argued that the Kellogg-Briand Pact, by rendering
states legally incapable of aggressive war, automatically fixed the
responsibility for such actions upon the individuals who com-
mitted them. The actions ceased to be the actions of states and
became those of individual lawbreakers. Those who take this
view consider the war crimes trials to be the beginning of a real
and effective system of international justice,

Saxcitons AND TECHNIQUES

The sanctions or means of enforcement of international law
are, according to Professor Schuman,’ habit, expediency, good
faith, and force. Since early times it has been the habit of states
to recognize and observe certain rules regulating their treatment
of diplomatic representatives. Seldom are these rules violated.
Expediency, that is, the pursuit of a course of action because of
convenience and appropriateness for securing a specific objec-
tive rather than because of attachment to moral principle, is par-
ticularly well illustrated by state behavior in wartime, Violation
of a rule by state A with respect to the treatment of enemy pris-
oners is likely to result in retaliation against A’s soldiers who are
taken prisoner; therefore A will observe the rules in order to
avoid injury to itsclf. As public opinion within a state becomes
informed about international matters, there is more and more
compulsion to deal in good faith with other states. Force, as a
means of securing compliance with rules, has been 2 crude and
wasteful instrument. To organize the use of force so that it ac-
tually maintains order is one of the great problems before the
world today.

Turning from gencral sanctions to particular techniques, we
find that four main categories of action have been employed in
settling disputes between states. The first is direct negotiation,
which involves the machinery of diplomacy described in the
next chapter. It ordinarily accompanies the other three sorts of

&Frederick L. Schuman, Imternational Politics (McGraw-Hill Book
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action as well, The second recourse is to collective action. One
form of collective action appears in the offer of good offices by
a third state to act as a mediator between states in a dispute. An-
other form is used when a commission of inquiry is established
to make determinations on disputed facts to be used as a basis for
negotiation. Conferences or congresses are also used for the pur-
pose of making agreements or establishing controlling princi-
ples. Adjudication is the third technique. It is of two kinds: arbi-
tration; and regular judicial procedure before a court, such as
the International Court of Justice. Arbitration is characterized
(1) by the parties to a dispute agreeing to submit the dispute to
(2) judges chosen by them (3) who are to make a decision “on
the basis of respect for law"" although not necessarily in strict
conformance with the Jaw and (4) the binding character of the
award. Adjudication by regular judicial procedure usually in-
volves the use of a court already established, and it means that
the decisions are to be made in conformance with law. The In-
ternational Court will be described in some detail in the next
chapter. The fourth method of resolving disputes is self-help.
However, the treaties by which states pledge themselves not to
resort to war have outlawed war except for states resisting ag-
gression or acting under the Charter of the United Nations,

Tue Osjecrives oF INTERNATIONAL Porirics

Earlier in this chapter we noted that states seek strength. The
primary consideration of a state’s existence is that it exist. Since
existence can be assured only through the strength resident in
the state or that which it may gain by allying itself with others,
all relations are colored by the objective of securing or main-
taining strength in order to maintain independence. If one ac-
cepts the independence of states as a proper standard of value,
the Western state system has been fairly successful, at least for
the states which have survived. But in terms of the values of in-
dividual human 'beings, and in terms of the values of the human
race, the numerous wars and the incalculable destruction which

7 1 Hague Convention, 1907, art. 37.
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the state system has entailed make it appear one of the less for-
tunate inventions of man.

Prestige attaches to him who possesses whatever is highly cov-
eted. Among states, prestige attaches to power. Consequently 2
state cannot tolerate an affront to its Prestige, for the reputation
for power is itself power, and must be jealously maintained. An
ambassador takes affront if he is not accorded a seat at dinner
befitting the dignity of his state, not because he is personally sen-
sitive, but because acquiescence in the slight would be a confes-
sion of his state’s weakness. A salute of twenty-one guns to its
flag may be of more significance to an injured state than the pay-
ment of money damages.

Each state has objectives peculiar to it. These are determined
by many facrors: by its geography; by internal circumstances,
including such conditions as industrialization and the availability
of raw materials; by the skill of its diplomats; and by the size and
culture of its population. Here we will attempt to describe only
the objectives of the United States; but it must be remembered
that other states have their own objectives.

One of the dominant policies of the United States during its
early history was territorial expansion, From a ribbon of settle-
ments along the eastern shore, the United States pushed out to
cover many times its original area. Even before the colonists
achieved their independence they desired to conquer Canada and
Florida. The Articles of Confederation invited Canada to join
the Union. Then came the Louisiana Purchase in 1803; the War
of 1812, which to westerners was an atrempt to push British in-
fluence out of the Northwest Territory; the purchase of Florida
in 1819; then Texas in 1844, California in 1848, and the Gadsden
Purchase, embracing lands in what is now Arizona and New
Mexico, in 1853. Expansion on the North American continent
was rounded out by the settlement of the Oregon boundary dis-
pute in 1846 and the purchase of Alaska in 1867. While the
wounds sustained in the Civil War were being bound up, Old
World powers were parceling out African lands, so that the
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United States entered the race for overseas territories after most
of them were preémpted, For this and other reasons, American
expansion was limited to the acquisition of Hawaii and the other
insular possessions around the close of the century, and the Vir-
gin Islands in 1917. In 1946 the long-time trend was interrupted
when the Philippines were given their independence.

Another policy long considered fundamental to the interests
of the United States was non-participation in European quarrels.
It may be observed, however, that while statesmen assumed its
feasibility, circumstances demonstrated its impracticability. The
farewell words of Washington, warning that “Europe has a set
of primary interests which to us have none or a very remote re-
lation,” and the inaugural words of Jefferson urging “honest
friendship with all nations, entangling alliances with none,”
made the illusion of American isolation from European wars a
national heritage charged with patriotism and veneration of the
Fathers. But despite the desperate efforts of Jefferson’s successor
to remain aloof from the Napoleonic wars and Woodrow Wil-
son’s pleading with his countrymen in 1914 to be neurral in
thought as well as deed and Roosevelt's and Willkie’s vowing in
1940 to keep the boys at home, the United States fought in every
European war between major powers which lasted two years or
more. United States sponsorship of the Kellogg-Briand Peace
Pact, the development of lend-lease to the enemies of Germany,
and our promise to give the United Nations “every assistance in
any action” it takes in accordance with the Charter mark the end
of isolationism and neutrality.

A third policy involves the relation of the United States with
other American states. Part of the policy is referred to as the
Monroe Doctrine. Actually, Jefferson first stated it: the United
States was “never to suffer Europe to intermeddle in cis-Atlantic
affairs.” Professor Hershey defined the Monroe Doctrine in
1927: “In its existing form, it may perhaps be defined as the pro-
hibition of any further acquisition, colonization, or permanent
occupation of American territory, or the control in any manner
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of the destiny of Latin-American States, by any Kuropean
Power.”™ American statesmen have generally regarded it as a
doctrine of self-defense; an increase of power by a non-Ameri-
can state in the American hemisphere must be prevented because
that would constitute a threat to the security of the United
States, Theodore Roosevelt gave it a different twist in 1gog. In
a message to Congress referring to the internal situation in some
Latin-American countries, he said: “Chronic wrong-doing, or an
impotence which results in a general loosening of the ties of civ-
ilized society, may . . . require intervention ., ., and in the
Western Hemisphere the adherence of the United States to the
Monroe Doctrine may force the United States . . . to the exer-
cise of an international police power.” In accordance with this
“police power” guardianship of American states, Roosevelt had
already taken the territory for the Panama Canal; and United
States armed forces were from time to time in control of Haiti,
the Dominican Republic, Nicaragua, and Costa Rica. In time,
however, Roosevelt’s “big stick” policy and Knox’s “doflar di-
plomacy” policy—this title was given to the tactics of Taft’s
Secretary of State in promoting American financial and business
interests in Latin America—gave way to Franklin D. Roosevelt’s
“good neighbor” policy. The Platt Amendment, which per-
mitted the United States to intervene in Cuba to preserve order,
was abrogated in May of 1934. In October of 1934 the last
American marines were withdrawn from Haiti; American busi-
nessmen were thus notified that their claims would not be col-
lected by military intervention. This policy was written into
agreements made between Latin-American countries and the
United States at the Pan-American Conference at Montevideo in
1933 and was reaffirmed in other conferences in 1936 and 1938.
Tt is said that the Conference of 1933 amounted to the adoption
of the Monroe Doctrine by all Latin-Ametican states, so that
today all the American states, and not the United States alone,
are responsible for resisting the aggression of non-American

8 Amos S. Hershey, The Essenials of International Public Law and Or-
gemization (The Macmillan Company, New York, 1927), p. 241.
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powers. This policy has now been given expression in treaty
form. It is provided in the Charter of the Organization of the
American States drawn up at the Bogota Conference in 1948 that
“Every act of aggression . . , against . . . an American State
shall be considered an act of aggression against the other Ameri-
can States.” The extent to which the “good neighbor” policy of
Franklin D. Roosevelt has become the official policy of all the
American states is indicated by the tenor of this whole Charter,
but more particularly in the provision that “no State may use or
encourage the use of coercive measures of an economic or politi-
cal character in order to force the sovereign will of another
State and obtain from it advantages of any kind.”

A fourth policy of the United States is equality of opportu-
nity for all states to engage in trade. It was the habit in the
eighteenth century for a state to monopolize all trading with its
colonies. After gaining independence, the United Stares began to
fight monopolistic trade privileges in the West Indies and has
generally followed that policy since then. This policy has ap-
peared in different forms at different times. During Jefferson's
first administration, the United States fought a short war with
the Barbary states rather than pay tribute to their raiders so that
American ships could ply the Mediterranean Sea. In 1914 the
Panama Canal was opened to the use of all states on equal terms.
Again, the United States has sought free navigation on inter-
national rivers, such as the St. Lawrence, the Rhine, the Amazon,
and the Danube. The reciprocal trade program inaugurated in
McKinley’s administration and greatly expanded under the nur-
turing care of Franklin D. Roosevelt’s Secretary of State, Cor-
dell Hull, is another example of equalization of trade opportu-
nities. Under the Trade Agreements Act of 1934, the President
‘was authorized to negotiate bilateral agreements for the recipro-
cal reduction of tariffs as much as 5o percent. This authority was
granted to the President for a three-year term only but has been
periodically renewed. The latest renewal expires in June of 1949,

¥ See William Sanders, “The Bogota Conference,” International Concilia- '

tion, June, 1948, No. 442,
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but the act stipulates that agreements already concluded will re-
main in effect until terminated by the giving of notice by one of
the parties. There are twenty-seven agreements at present in
force. The agreements which have been negotiated contain a
“most-favored-nation” clause. This clause stipulates that if either
party to the agreement gives to a third party more advantageous
terms than those granted to the other party to the agreement,
such party shall immediately gain the advantage of these benefits
given to the most favored nation. It was believed that the inclu-
sion of this clause in trade agreements would lead to a world-
wide reduction of tariff barriers. Still another example of the
policy of equality in commercial opportunities is the “open
door” policy, which expresses the hostility of the United States
to its rivals’ obtaining preferential trade advantages with back-
ward countries. Notice was given that this was the policy of the
United States when Secretary of State John Hay sent a circular
note in 1899 to Britain, France, Germany, Russia, Japan, and
Ttaly stating the view of the United States on conditions in
China. His object was to secure agreement to the proposal that
port duties, taxes, railway rates, etc. would be the same for na-
tionals of all states. The American policy of protective tariffs
was 2 long and persistent contradiction to the foreign policy of
opposition to commercial discrimination; however, in view of
the adoption of the reciprocal cariff reduction program, and the
posirion of the United States as the chief creditor state, it seems
possible that the protective tariff may play a diminishing role in
the Armerican economy.

A fifth area of international policy is concerned with immi-
gration, Two major but contradictory interests have dominated
the American attitude toward aliens coming to the United States
to remain permanently. The policy which favored immigration
rested on several factors: the need for increasing population as
rapidly as possible, pride in the country as a refuge for oppressed
peoples, and the demand for cheap labor. The opposing interest
also included various factors, such as the fear of alien or strange
political ideas, the belief that aliens could not be assimilated, and



International Politics 73

the demand to reduce the competition for employment. When
the United States was young as a nation, the desire for immigra-
tion was predominant, but the century-old trend toward restric-
tion has finally emerged as the controlling policy. Restrictions
were first attempted by two of the states, Massachusests and
New York. One method was to tax every vessel for each immi-
grant brought in, This, the Supreme Court decided, was an un-
constitutional burden on foreign commerce.”® Other attempts by
the states met with little success and the movement to restrict
transferred itself to the federal level. The first purely restrictive
statute was an act in 1882 designed to exclude Chinese laborers
and certain others, such as paupers and insane persons. Other re-
strictive laws followed from time to time. The immigration pol-
icy now in effect is made up of two parts. (1) Certain persons
with specified shortcomings are excluded entirely. The statute
lists more than a score of grounds for excluding immigrants be-
cause of- characteristics of a personal nature. Some of those ex-
cluded are paupers; the mentally incapacitated, such as the insane
and imbeciles; diseased persons, such as those having tubercu-
losis; criminals; polygamists; prostitutes; contract laborers; per-
sons previously deported; anarchists and those persons who ad-
vocate the violent overthrow of the government or who the
Attorney General has reason to believe might endanger the pub-
lic safety of the United States. (2) Immigrants are admitted on
a selective basis, This method was originated in 1921 and is called
the quota system, The total immigration permitted per year is to
be about 150,000 persons. This number is distributed among the
various qualified nationalities according to the representation of
each nationality in the United States in 1920, The wording of
the statute is: “The annual quota of any nationality . . . shall
be 2 number which bears the same ratio to one hundred and fifty
thousand as the number of inhabitants in continental United
States in 1920 having that national origin . . . bears to the num-
ber of inhabitants in continental United States in 1920, but the

19 Smith v. Boston, 7 How. 283, 570 (1849).
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minimum quota of any nationality shall be one hundred.”* The
selection of the persons ro be admitted under the quota is nor-
mally made in the country of their origin by the American con-
suls stationed there. This general immigration policy is supple-
mented by an act passed in 1948 for the admission of displaced
persons driven from their homes in Europe by the events of the
war. The act permits the entry of 200,000 such immigrants; their
admission is to be charged against future quotas.

The most recent and most striking innovation in the foreign
policy of the United States is the program of economic and
military assistance to governments in strategically located coun-
tries, such as China and Greece, on the ground of the anti-Rus-
sian character of these governments, and the European Recov-
ery Program, which is expected to erect a barrier against the
Sovier Union. This policy, dating from 1947, is defended as an
application of balance-of-power tactics.

Other policies which the United States has pursued at one
time or another include giving relief to famine-stricken peoples,
diplomatic intervention in behalf of persccuted peoples, the rec-

_ ognition of the government of a country actually in possession

of power, the non-recognition of governments securing power
through non-constitutional means, the non-recognition of terri-
torial or other changes achieved by the use of violence, But we
have said enough to indicate what the content and objectives of
international politics are in terms of the behavior of one state.
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CHAPTER 5

INTERNATIONAL ORGANIZATION

Private Organizations—The Role of Diplomacy—
Public International Unions—The United Nations—
Members and Organs—The General Assembly—The
Security Council—The Economic and Social Council
—The Trusteeship Council—The Secretariat—The
International Court of Justice—The Future

Private ORGANIZATIONS

Much machinery has been developed for the purpose of carry-
ing on international intercourse. Perhaps the largest share of the
activity across national boundary lines is among private persons,
While the objective in this chapter is to describe the machinery
which states have provided to facilitate relations between gov-
ernments, the relations between private persons resident in dif-
ferent states is of significance because some of the private agen-
cies have been used as models for official organizations and
because they have occasionally exercised influence over govern-
mental action.

A Hmandbook of Organizations and its Supplement published
by the League of Nations in 1929 and 1931 listed 560 private or-
ganizations, and L, C. White declared that this list by no means
exhausted the field! There are organizations concerned with
practically the whole range of human interests. The Jist includes
such unexpected associations as the International Federation for
the Teaching of Housewifery, the World Student Federation
against Alcoholism, and the International Commission for the
Study of Clouds, as well as such widely known groups as the

1 The Structure of Private International Organizations (George S. Fer-
guson Company, Philadelphia, 1933), p. 11,
76
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International Bar Association, the International Chamber of
Commerce, the International Red Cross, and the World Federa-~
tion of United Nations Associations.

Structurally, these organizations fall into two chief types. The
first consists of cosmopolitan associations of individuals, based
upon an interest which they share. The Roman Catholic Church
and the missionary organizations of some Protestant churches
are cosmopolitan, as is the International Olympic Committee.
Many businesses are of such scope as to be international; their
shareholders, their employees, and their operations are scattered
in many lands. Indeed, it has been argned that modern business,
organized in the cartel system, constitutes a sort of irresponsible
supranational government over those matters in which it is inter-
ested. Organizations of this type are erected on the individual as
a base; over him rises a very real hierarchy of authority on the
international level.

The second type of private international organization is fed-
eral. Within the separate states are organized groups which have
joined in an international federation. The individual is a member
of the international organization only through his membership
in his national organization. Examples of such federal organiza-
tions are the Boy Scouts, Rotary International, and the Inter-
national Chamber of Commerce.

The structure of the federalistic private international organi-
zations js varied, but a great many have roughly similar frame-
works. Ordinarily each organization has (1) a conference, (2) 2
governing body, (3) an executive committee, though in some
cases the names may be different from the ones given here. The
conference is the meeting of the delegates of the member organi-
zations. It has the power to make the constitution, if there is one,
to lay down general over-all policy, and to establish the agencies
of the organization, Usnally the conference meets only at inter-
vals, sometimes annually, sometimes biennially or at longer inter-
vals. The Boy Scout Associations in forty-six nation-states send
six delegates from each state to the International Conference.
The Conference meets every two years. It may amend the con-
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stitution by a two-thirds vote. But there arc matters to be de-
cided within the general limits set up at the biennial meetings.
Consequently there is a governing body of nine members. In this
instance the governing body is called the International Commit-
tee. It has such powers as passing upon the petitions for admis-
sion of new organizations, determining the annnal registration
fec so that sufficient funds will be available, and representing the
Conference between its biennial meetings. The executive com-
mittee, which in the case of the Scouts is called the International
Bureau, is the administrative agency of the organization. Among
other things, the International Burean handles inquiries concern-
ing applications for membership, publicity, and the sending out
of instructors to countries where no Scout organization exists.

It will be noted in later discussions that some of the public in-
ternational organizations tend to develop structurally around a
conference and an executive committee, If the duties of the ex-
ecutive commitree are exensive, it frequently is assisted by a
body called a secretariat, composed of persons charged with the
collection of information and the performance of other duties
relared to the administrative activities of the organization.

These private international organizarions were recognized by
the framers of the United Nations Charter. The constitution of
the United Nations provided for consultation by one of its or-
gans, the Economic and Social Council, with “non-governmental
organizations which are concerned with matters within its com-
petence.” By the beginning of the sixth session of the Economic
and Social Council on February 2, 1948, sixty non-governmental
organizations already had consultative status, and fifty more had
applied.

Tue RoLe oF Dipromacy

The complex system of international communication and rep-
resentation known as diplomacy paved the way for the develop-
ment of international machinery. Although each agent of diplo-
macy is a national representative, the elaborate protocol, the
ceremony and code of conduct which marks out for him the
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proper etiquette on all occasions, coupled with immunity from
the jurisdiction of the state in which he serves, makes him sub-
ject to international standards.

It has long been the practice for heads of states to send two
kinds of agents to other states. The one is chiefly charged with
commercial functions; the other is a political representative, The
first is the consular service, In early times, many states employed
citizens of the receiving state as consular representatives, a prac-
tice not yet entirely abandoned. The United States, however,
has a statutory requirement that all forcign-service officers must
be United States citizens, which prevents the employment of the
citizens of other states as American consuls.? There are ordinar-
ily four ranks of consuls, although each state may establish its
own classification. The usual ranks are consuls general, consuls,
vice-consuls, and consular agents. Some countries also maintain
language officers. A state about to send out consular officers will
transmit a commission or patent for each of these officials o its
diplomatic representative in the state where it wishes the con-
sular officer to serve. The diplomatic representative will present
the commission or patent to the government of the receiving
state and request that an exequatur be granted. The exequatur is
a permit by the receiving state to the consul of the sending state
to perform whatever consular duties are specified in the exe-
quatur or have been previously agreed upon in treaties between
the two states. Usually a consul is permitred to perform his func-
tions only in a given geographical district.

The functions of a consul vary, but they are primarily com-
mercial in character. He facilitates the movement of goods, an-
swers trade inquiries, and makes periodic reports. He is respon-
sible for proper invoices for goods; he undertakes to see that the
law of his state is observed in shipments to it, and he attempts
to secure observance of commercial treaties. The ships sailing
under the flag of his state deposit their papers in his office while
in the port where he is stationed; seamen on such ships are under
his care; and he makes quarantine inspections of vessels. He visas

2778, Code, title 22, sec. 930.
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passports of persons wishing to enter his state; he maintains a
register in which the names of visiting nationals of his state may
be listed. Among the duties of the United States consuls as pro~
vided by statute are the following: the solemnization of mar-
riages of American citizens; hearing the protests of United States
citizens in the port where he is stationed; keeping a record of the
number of vessels of his state visiting the port, with their ton-
nage and the nature and value of the cargoes; and caring for the
estates of deceased United States citizens.

Intercourse between governments is carried on through diplo-
matic agents.® It js for this reason that the general function of
diplomatic agents is said to be political in character. These po-
litical representatives have some international status in that rank
and precedence are determined by treaty. Before such matters
were settled by treaties or other understandings, the personal
meetings of diplomatic agents were likely to result in irritating
incidents. On the occasion of the wedding of the Crown Prince
of Denmark in 1633, the question of the place of honor was so
serious as to cause the Spanish ambassador to sail for home be-
fore the wedding day on the allegation of an urgent request
from his own King. Whose coach should follow next after the
one carrying the person of honor seemed worth fighting for in
1661. The Spanish armed servants accompanying an official
coach outnumbered and outfought those accompanying the
French coach in order to gain precedence. Later Louis XIV, on
learning of the affair, ordered his ambassador in Madrid to se-
cure a promise that the French would be deferred to in such
matters; if he failed to secure the promise, the French ambassa-
dor was to norify the Spanish of a declaration of war.* Some dis-
putes concerning rank were brought to an end when the chief
European powers came to an agreement at the Congress of

3There are exceptions to this, such as Woodrow Wilson’s visit ta Paris
in 1919 to negotiate the treaty to end World War I, and Franklin D. Roose-
velt's numerous personal conferences with the heads of states opposing
Germany and Japan in World War I

4See Ernest Satow, Diplomatic Practice (Longmans, Green and Com-
pany, New York, 1917), i, chap. 4.
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Vienna in 1815. This agreement was added to in 1818 at the
Congress of Aix-la-Chapelle. “In order to prevent in the future
the inconveniences which have frequently occurred” the powers
agreed to establish four ranks of “diplomatic characters”: (1)
ambassadors, legates, nuncios; (2) envoys, ministers; (3) minis-
ters resident; (4) chargés d’affaires. The first three ranks are ac-
credited to the head of the state—in the United States, the Presi-
dent—and the fourth is accredited to the Minister of Foreign
Affairs—in the United States, the Secretary of State. When a
diplomatic representative starts on 2 mission he carries with him
a letter of credence. This is a2 formal communication addressed
by the head of his state to the head of the receiving state and re-
counting, among other things, the name and rank of the bearer
and the general object of the mission. If the agent is a chargé
d’affaires, the letter is signed by the foreign minister and ad-
dressed to the foreign minister. On arrival at his post of duty the
agent asks for an audience with the head of state—unless he is a
chargé d’affaires, in which case he addresses himself to the for-
cign minister—and presents his letter of credence. Full powers,
or authority to negotiate, are also presented when they are not
contained in the letter of credence.

Each state is free to determine which rank of representative it
will send to another state. Since it would appear that a state was
acknowledging the superiority of another state if it sent a repre-
sentative of a higher rank than it received, the usual procedure
is for states to agree as to the rank of the agents which they ex-
change. However, before 1893 the United States, in keeping
with its disdain for royalty, sent no representatives of the ambas-
sadorial rank, since ambassadors had been historically the per-
sonal representatives only of kings. A statute in 1893 permitted
the President to direct that the rank of American representatives
to each state should be equal to the rank of the diplomatic agents
received from that state, The failure of the United States to send
ambassadors during its first hundred years should not be re-
garded as a commentary on the nature of the work done by
American diplomatic representatives during that time, since the
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rank of an agent does not necessarily bear 1 relation to the im-
portance of his mission. It is casicr for an agent of high rank to
gather information, since he is better able to mix with other rep-
resentatives if he ranks with or above them, but the significance
of his mission depends upon his instructions, not his rank. Each
state is free to make its own choice of agents, but the receiving
state may not wish to receive a certain person, who in that case
is persona now grata. The custom is, in order to avoid the em-
barrassment which attends the refusal of an agent, to make con-
fidential inquiries as to whether a proposed representative will
be acceptable before any public announcement is made.

The functions of the diplomatic agent were summarized in a
way satisfactory to many laymen in the definition of Sir Henry
Wotton, veteran diplomat of James I of England: “An ambas-
sador,” wrote Sir Henry, “is an honest man, sent to lic abroad
for the good of his country,” More accurate, however, is Pro-
fessor Hershey’s statement: “The main duties or functions of
permanent diplomatic agents are those of observation, protec-
tion, and negotiation.™

The agent’s duties of observation include reporting to his gov-
ernment everything that could be of significance to it in the po-
litical and economic fields, His function in this respect is to be 2
sense organ to relay all manner of information, even that which
might appear to an outsider to be meaningless, to the nerve cen-
ter, his home office. These bits of information, coming in from
many places, may fall into place and complete a significant pic-
ture. His function of protection involves shiclding the citizens of
his state against acts of injustice or illegality, defending them,
explaining for them, smoothing over difficulties they may en-
counter through inadvertence or fault, His task of negotiation
or bargaining is summarized by the American State Department
in its explanation to the foreign-service officer that he “nego-
tiates, with tact, sound judgment, and intimate knowledge of
conditions at home and abroad, protocols, conventions, and

% Amos S. Hershey, The Essentials of International Public Law and Or-
ganization (The Macmillan Company, New York, 1927), p. 393.
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treaties, especially regarding international intercourse, tariffs,
shipping, commerce, preservation of peace, etc., in strict con-
formity to Government instructions.”®

In addition to these three main duties, the diplomatic agent has
innumerable others, which range from serving as father confes-
sor to itinerant fellow countrymen to acting as social sponsor for
the daughters of ambitious mothers who wish their offspring to
acquire European culture or a titled husband. Walter Hines
Page, Woodrow Wilson’s ambassador to Great Britain, de-
scribed his task of interpreting America to Britain thus: “The
American Ambassador must go all over England and explain ev-
ery American thing, You'd never recover from the shock if you
could hear me speaking about Education, Agriculture, the ob-
servance of Christmas, the Navy, the Anglo-Saxon, Mexico, the
Monroe Doctrine, Co-education, Woman Suffrage, Medicine,
Law, Radio-Activity, Flying, the Supreme Court, the President
as a Man of Letters, Hookworm, the Negro—just get down the
Encyclopaedia and continue the list. I've done this every week-
night for a month, hand-running, with a few afternoon perform-
ances thrown in!”"

For purposes of convenience we have separated the consular
activities from diplomnatic functions. There are indeed differ-
ences in the work of consuls and ambassadors, but from an or-
ganizational standpoint these services have been unified in such
states as Great Britain, France, and the United States. This was
done for the United States by the Rogers Act in 1924, and the
Foreign Service Act of 1946 continued the union of the two
services for purposes of recruitment and interchange of person-
nel from one service to the other.

PysLic InTERNATIONAL UnNIONS

During the ninereenth century and the first part of the twen-
tieth, when nationalism appeared to be constantly increasing in

8 The American Foreign Service, State Department Publication No. 235
(Government Printing Office, Washington, 1931), p. 4.

"B. J. Hendrick, The Life and Letters of Walter Hines Page (Double-
day, Page and Company, New York, 1922), i, 159-160.
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intensity, there were nevertheless counterforces making for in-
ternationalism, Whether nationalism reached its zenith in the
Nazi and Fascist deification of the state, and will hereafter de-
cline, cannot as yet be conclusively determined. Should it be
true that the tide of nationalism has begun to ebb, then the ensv-
ing internationalism may well be considered to have taken form
and been given its initial impetus in the eatly public international
unions.

An organization the members of which are states and which
has the capacity of making decisions and carrying them out is
called 2 public international union. The earliest is said to be the
International Telegraphic Union, established in 1856. The pur-
pose was to facilitate telegraphic communication across national
frontiers. In most European countries telegraph service, like the
postal service, was a publicly owned and operated enterprise. In
the United States the ownership and operation of the telegraph
is private, and our national government early took the position
that it should not become a member of the Union, since it was
not “in a position to insure the gencral acceptance of the prin-
ciples and rules of the international telegraph conference on the
part of the private companies within its territory.” This Union
was succeeded by the International Tele-communications
Union. Under the urging of the Economic and Social Council
of the United Nations, an effort is being made to improve its
machinery.

Perhaps the best known of all the unions, and the one with the
largest membership, is the Universal Postal Union. It was
founded in 1874, although individual states had previously made
treaties with each other to speed up the forwarding of mail
across national boundaries. Following the example of the private
unions, the machinery of the Postal Union was composed of 2
congress, a conference, and a bureau, The constirution of the
Union consisted of an agreement called 2 convention, which es-

8Quoted by Paul S. Reinsch, Public International Unions (Ginn and
Company, Boston, 1911), p. 18.
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tablished the organs, their limits of power, and the fundamental
principles of the organization, and a réglement, which among
other things was largely concerned with the details of adminis-
tration. Freedom of transit for letters, post cards, printed papers,
commercial papers, etc., was guaranteed through the territory of
all members of the Union; uniform rates for foreign correspond-
ence were set. The practice with respect to charges is that the
state in which the piece of mail is posted collects the carrying
charge. It is assumed that the volume of mail going out of the
country will roughly equal the volume coming in, and that pay-
ments therefore will balance costs. A notable exception arose out
of the practice of missionary societies’ sending large numbers of
Bibles to Iran. The Persian government complained of the great
cost of strings of camels to convey the stream of forcign Bibles,
whereas there was no comparable volume of outgoing mail from
which fees could be collected. In this case a change was made in
the rules to permit the levying of a charge on incoming printed
matter. Mail going through a third stare is also subject to 2
charge, since there are no counterbalancing receipts in this case
cither.

As with the private unions, the Congress of the Postal Union
has the power to modify the convention or constitution, subject
to subsequent ratification by the member states. The Conference
which was set up to deal with minor matters of policy between
the meetings of the Congresses ceased to function early in the
history of the Union.” Such matters as the Conference was to
consider are disposed of by being circulated to the national
postal administrations for comment. After questions have thus
been examined, they are framed in the form of propositions
which are submitted to 2 vote by the national administrations.
The administrative agency of the Undon, the Bureau, is located
at Berne, Switzerland. Its functions include acting as a clearing-
house in the settlement of accounts connected with international

21, S. Woolf, Imernational Government (Brentano, New York, 1916),
Pp- 196.
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postal service, collecting information of value to the service, cir-
culating amendments to the convention, and notifying members
of changes which have been adopted.

Members of national postal administrations make up the per-
sonnel of the Congresses, Decisions are made in the Congress by
a majority vote, While these decisions are not legally binding on
the national postal administrations which perform the work of
handling the mail until approved by their respective govern-
ments, in practice the administrations accept them when they
are made by the Congress without waiting for national approval.
Once the French representative opposed a motion and an-
nounced that he would vote against it and would refuse to ac-
cept it. It passed in spite of his opposition. The French postal
administration was then faced with dropping out of the Union
or changing its position. It chose to change its position.
L. S. Woolf has summarized the practice of the Postal Union:
“The result is that the nations of the whole world have for ev-
erything connected with the international exchange of letters
. . . submitted to International Government., Each National
Administration can no longer determine the rates it will charge,
the matter which it will or will not receive, or the methods in
which it will conduct the foreign postal service, On all these
subjects the National Administration is in practice bound to ac-
cept the decisions of the majority of the Administrations adher-
ing to the Union,™

There are public international unions in other ficlds than com-
munication—transportation, police, health and sanitation, agri-
culture, fiscal matters, opium control, intellectnal coGperation,
the handling of refugees, etc, Before World War I there were
forty-five public mternational unions.* Their organization in a
majority of cases corresponded in one way or another to that of
the Postal Union, More of these were established after World
War I, either independently of the League of Nations or under
its aegis. Article 24 of the League Covenant, or constitution,

 Ibid., pp. 195-196.
1 Paul 5. Reinsch, op. cit, p. 4.



International Organization 87

provided that there should “be placed under the direction of the
League all international bureaux already established by general
treaties if the parties to such treaties consent.”

The experience from 1919 to 1931, during the period of in-
creasing influence of the League, was so encouraging that the
framers of the United Nations Charter decided that the new
organization should rely still further on the public international
unions. The Charter refers to the unions as specialized agencies.
The Economic and Secial Council of the United Nations, sub-
ject to the approval of the General Assembly, is authorized
among other things (1) to negotiare arrangements for bringing
such specialized agencies into relationship with the United Na-
tions, and to codrdinate their work; (2) to examine their admin-
istrative budgets with a view to making recommendations to the
agencies; (3) to initiate negotiations for the creation of new
agencies whenever that would contribute to prosperity, cultural
or educational improvement, or the observance of human rights;
(4) to “take appropriate steps to obtain regular reports” from
them; (5) to arrange for their representation on United Nations
bodies and for United Nations representatives to participate in
the deliberations of the specialized agencies. -

Steps were very soon initiated to put into effect the mandate
of the Charter to bring the public unions, both old and new, into
relation with the United Nations. The Economic and Social
Council has made agreements with nine specialized agencies, and
these have been approved by the General Assembly. Agreements
are in process of negotiation with other unions.

TuE UNiTep NaTIONS

The public unions are comparatively unambitious; each deals
with a narrowly limited subject, There have been only two
practical attempts in modern times to establish a world agency
capable of dealing with all the political problems which arisc in
international intercourse. The first was the League of Nations,
which was established by the treaty which ended World War
I; and the second is the United Nations, which grew out of the
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codperation in World War II of the states opposed to Germany,
Italy, and Japan and which was established by the ratification of
the Charter written at the San Francisco Conference in 1945,
The League of Nations was successful in performing many of
the minor functions assigned to it but failed to achieve the main
purpose—peace, The failure of the United States to enter the
League may have played a part. No doubt constitutional weak-
nesses, such as the rule that no decision could be made without
unanimous approval of the member states, contributed to its
failure. But more serious than constitutional difficulties was the
disinclination of the major states to use the League for the so-
lution of problems arising out of political and economic dis-
locations. The United Nations is still young and cannot be fully
evaluated, but the ultimate test for it, as for the League, will be:
Will it preserve peace?

The framers of the Charter of the United Nations envisaged
keeping the peace as involving (1) extensive international co-
operation, (2) the reference of disputed issues to an interna-
tional judicial body, (3) the use of moral, economic, and mili-
tary power to repress aggressors, and (4) the exercise of some
trusteeship over ‘subject or colonial peoples. Within the limits
which were imposed by the insistence upon the maintenance of
state independence, the machinery provided by the Charter is
designed to accomplish these four purposes.

One essential difference between the government of a national
state and an organization such as the United Nations must be
clear if the nature of the United Nations is to be understood. A
government has the authority to issue law which in a legal sense
is compulsory on its citizens and also on the sub-governments
within the state. The organs of the United Nations may make
recommendations and give advice to member states and even to
non-member states but, with the exception of matters related to
threats to peace or overt aggression, they may not issue com-
pulsory commands to states. Also it should be noted that the
organs of the United Nations have no power to issue rules which
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are obligatory upon any individuals except the employees of
the United Nations,

The importance of authority in the United Nations system i
both over- and under-emphasized in current discussion, as it
often is in thinking about national governments. The authority
of a government is sometimes thought of as being useful only
as a means of dealing with malefactors. But this use of authority
is not the chief taslk of government. It is the broad power of
policy formation that is the most significant function of govern-
ment. In the process of deciding what is to be done, whether in
a legislature, an executive department, or an administrative
board, a time comes when some plan is resolved upon. Debate
stops and the wheels of government begin to turn; authority is
used to put the plan into effect. Thus it is seen that from the
standpoint of quantity of activity, the work of the sheriff in
making arrests and carrying out the orders of a court is infini-
tesimal as compared to the activity of all the other officials who
have laid out for them a line of action in the building and main-
tenance of roads, the operation of schools, the provision of safe
water and fire protection, the assessment of property, the fixing
of tax rates, the collection of taxes, and a multitude of other
activities.

In this are2 of the authoritative determination of policy the
United Nations has no power, There are three ways by which
it or its agencies may seek to influence the member states, but
each of these depends upon voluntary action of the states. Ad-
vice may be given as the result of debate carried on in the agen-
cies of the United Nations or as the result of resolutions adopted
by them; treaties may be prepared which are to be signed by the
United Nations and by the member states or treaties may be
drafted and submitted to the states for their mutual signatures;
and the United Nations may collect and publish information
calculated to influence state behavior. Beyond this, no policy can
be settled; debate as to the best way can be continued intermi-
nably, regardless of the extent of agreement as to the necessity
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of action, In international affairs, as in internal affairs, it may be
that defective action is preferable to stalemate. It is certain that
in the internal affairs of states the power to establish policy is
vital. The question whether or not states will voluntarily act
under the non-compulsive leadership of the United Nations,
assuming for the moment that that Jeadership will be offered,
remains to be answered. This problem may well be more crucial
than those connected with coercing an aggressor state. In fact,
if the problems of policy determination are successfully at-
tacked, it could well be that there would be few if any occasions
for the repression of aggressor states,

Members and Organs

The original members of the United Nations were those states
which participated in the Conference at San Francisco or who
signed the war agreement (Declaration of the United Nartions)
of January 1, 1942, and also signed and ratified the Charter.
Provision is made for the subsequent admission of “all . ..
peace-loving states which accept the obligations contained in
. . . the Charter . . . and are able and willing to carry out . . .
these obligations.” New members are to be admitted upon rec-
ommendation of the Security Council and election by the Gen-
eral Assembly. Seven states have been admitted, to make a total
of 58 members.

The principal organs of the United Nations according to the
Charter are the General Assembly, the Security Council, the
Economic and Social Council, the Trusteeship Council, the Sec-
retariat, and the International Court of Justice. A Military Staff
Committee, composed of the Chiefs of Staff of the five great
powers or their representatives, is provided and the authority
to create subsidiary agencies as needed is conferred on the
General Assembly, on the Economic and Social Council, and on
the Security Council.

The General Assenmbly

The General Assembly is the only one of the six organs in
which all states have a position of legal equality. All member
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states are continuously represented on it. A state may have as
many as five representatives, but each state has only a single vote.
Decisions are made either by a simple majority or by two-thirds
majority—in both cases, of those present and voting. Whether
or not a two-thirds majority is necessary for 2 decision s to be
determined by the importance of the question. The Charter lists
as requiring a two-thirds vote certain “important questions”—
elections to the Councils, admission of new members or suspen-
sion of old ones, and recommendations with respect to the main-
tenance of peace and security—and provides that the General
Assembly shall determine by majority vote what others are to
be added to the list of “important questions.”

Historically, the principle of unanimity has been insisted upon
as persistently as has sovereignty or legal equality of states. It
was thought to be inherent in sovereignty. Consequently, when
it is realized that the great states have relinquished the power to
prevent censure or recommendations adverse to their interests,
it becomes clear that the Charter registers a clear break with
practice even more recent than the drafting of the League Cove-
nant, for the principle of unanimity was written into the Cove-
nant. Another aspect of unanimity is the principle that a state
cannot be bound without its consent. This maxim of sovereignty
was subjected to still further modification by the provision that
the United Nations “shall insure that states which are not mem-
bers . . . act in accordance with these principles so far as may
be necessary for the maintenance of international peace and se-
curity,”

The General Assembly is given a position of preéminent in-
fluence in the organization. All the other organs except the
International Court of Justice are required by the Charter to
report to it. It may make recommendations to any of the politi-
cal agencies; it approves the budgets of all of them; it elects the
members of the Economic and Social Council and the non-per-
manent members of the Security Council and the Trusteeship
Council; it may initiate amendments to the Charter; it takes
other action on the recommendations of the Security Council,
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such as the admission of new and the suspension or expulsion of
old members and the election of the Secretary-General. All of
the organs of the United Nations except the General Assembly
have specialized functions, Their powers either are specifically
delegated to them by the Charter or are to be assigned to them
by the General Asserubly and exercised under its supervision.
Powers conferred on the United Nations by the Charter and
not delegated by it to any agency are to be exercised by the
General Assembly as a result of its general supervisory position.

In addition to the responsibilities accruing to the General As-
sembly from its relationship with the other United Natons
agencies, the Charter confers on it responsibility for world gen-
eral welfare. This includes any matter, whether it be political,
economic, or social. The words of the Charter show the all-
inclusive character of this mandate: “The General Assembly
shall initiate studies and make recommendations for the purpose
of: 2. promoting international cooperation in the political field
and encouraging the progressive development of international
law and its codification; b. promoting international cooperation
in the economic, social, cultural, educational, and health fields,
and assisting in the realization of human rights and fundamental
freedoms for all without distinction as to race, sex, language, or
religion.” Moreover, the General Assembly is specifically au-
thorized to discuss any question related to the maintenance of
peace and to make recommendations to the states concerned or
to the Security Council or to both, except during the time when
the Security Council is considering the dispute. The significance
of this jurisdiction of the General Assembly in relation to the
difficulties growing out of the veto power will be pointed to
later.

The procedure of the General Assembly throws light on the
nature of its work. Items which are to be on its program for
discussion (agenda) are studied by competent experts of the
Secretariat, so that as much information as possible will be
available to the representatives of the member states. However,
all member states are notified of such items two months before
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the session and if they have an interest in the topics their own
experts collect information. If 2 member state has asked that
an item be placed on the agenda, its delegation to the Assembly
will be responsible for the preparation of materials needed for
its presentation. When the item comes before the Assembly,
general discussion takes place. This discussion clarifies the limits
within which action may be taken. Then the problem is referred
to one of the six subcommittees of the Assembly for study and
report. The competence of these committees is indicated by
their names: the Political and Security Committee; the Eco-
nomic and Financial Committee; the Social, Humanitarian and
Cultural Committee; the Trusteeship Committee; the Adminis-
trative and Budgetary Committee; and the Legal Committee.
Most resolutions submitted to the Assembly are prepared by
one or more of these committees. The use of the committees
and others which may be set up for drafting purposes is a prac-
tice copied from such sources as the standing committees of the
United States Congress. These committees, usually referred to
by their numbers, as the First Committee, etc., provide a means
to secure careful drafting; ar the same time, deliberation on the
resolutions by the whole Assembly preserves the advantages of
public discussion and the mobilization of world opinion. Items
not disposed of directly by the Assembly may be referred to
other organs of the United Nations for study and report, or for
disposal by them.

There was an Assembly in the League of Nations; as estab-
lished, it was cobrdinate with the Council. However, in practice
the Assembly developed to a position of dominance. Professor
Goodrich has pointed out that the draftsmen of the Charter
codified the practice of the League.* The General Assembly of
the United Nations is at the beginning what the League As-
sembly was developing into when the League system collapsed
under the impact of totalitarian aggression from the outside and
isolationism from within. If, then, the experience of the League

12 Leland M. Goodiich, “From League of Nations to United Nations,”
Imternational Organization, i, 3-21 (1947).

2. Stand-
ing com-
mittees

Potential
impor-
tance



Little
Assembly

Member-
ship

04 American National Government

development is a signpost to point to the future development
of the Assembly, it may be expected that it will continue to in-
crease in influence. Indeed, indications to this effect have already
appeared. During the early months of the United Nations the
veto in the Security Council was used on numerous occasions.
Some of the member states, particularly the small states, were
disturbed by what they considered tactics which might destroy
the usefulness of the Security Council, and also possibly arrest
the development of the whole Unired Nations. As a result of
their criticisms, a number of questions have been transferred to
the General Assembly for discussion. These have included the
problem of Franco Spain, the Balkans, and atomic energy. One
question—that of Korea—was placed directly before the Gen-
eral Assembly by the United States without being raised at all
in the Security Council.

Whereas the Security Council is always in session, the Gen-
eral Assembly meets vearly for a few months. In order to carry
out its program of supplementing the Security Council, the
General Assembly in 1947 ecstablished the Interim Committee,
popularly known as the Little Assembly, to sit while the General
Assembly is not in session, As in the General Assembly, each
state has one vote. The Interim Committee was instructed to
consider the principles of political coGperation, the veto power,
and its own permanency. Already it has given advice to the
United Nations Temporary Commission on Korea.

The Security Council

Because of its enforcement powers, the Security Council has
received the lion’s share of attention. It is composed of eleven
states, Membership on the Security Council is of two kinds—
permanent and non-permanent. The five permanent members
are named in the Charter; China, France, the Sovier Union,
Great Britain, and the United States. This gives the great states
influence commensurate with their power and prestige. The
six non-permanent members are chosen by the General As-
sembly for two-year terms from the state membership in the
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United Nations. A retiring member is not eligible for immediate
reélection,

The functions of the Security Councili are few and highly
particularized—though dramatic. It nominates the Secretary-
General to the General Assembly, which elects him, and it par-
ticipates with the General Assembly in the election of judges
of the International Court of Justice. It makes recommendations
for admission, suspension, and expulsion of members of the
United Nations, It is charged with formulating plans for the
regulation of armaments. Acting chiefly through the Trustee-
ship Council, it is to perform the functions of the United Na-
tions with respect to the strategic areas, Finally, it is charged
with the primary responsibility for keeping the peace. The work
of keeping the peace divides itself into two categories: (1) set-
tling disputes which might endanger peace; (2) suppressing
overt threats to the peace. This function is the major task of
the Security Council and therefore requires further description.

Any dispute “which is likely to endanger the maintenance
of international peace and security,” regardless of whether or
not it is between members of the United Nations, is subject to
the attention of the Security Council, cither on its own initiative,
or at the direction of the General Assembly, or by reference
of any state, member or non-member of the United Nations,
or of the Secretary-General. Three kinds of action are open to
the Security Council. It may call upon dispurant states to settle
their differences by the accepted peaceful means, such as nego-
tiation, inquiry, mediation, conciliation, arbitration, judicial set-
tlement, resort to regional agencics, etc. Here Council interven-
tion is for the purpose of calling attention to the desirability of
a settlement., There is to be no hint as to what the terms of the
settlement should be, and no judgment as to who is in the wrong.
The second means is for the Council to intervene in the dispute
still further and “recommend appropriate procedures or meth-
ods of adjustment.” Intervention of this type is to suggest how
the parties to the dispute should proceed. Still there is to be no
blame or suggestion as to what the selution should be, The third
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step authorized by the Charter, which is to be used only in the
event of the failure to secure a solution by the recommendation
of procedures, is for it “to recommend such terms of settlement
as it may consider appropriate.” Here the Council may state the
terms of settlement. It will be noted that its decision as to what
the settlement should be is to be given in the form of a recom-
mendation.

But whether or not any state refuses to accept a recommended
solution, it is obligated not to resort to violence in order to
achieve its purpose. Should the machinery for peaceful settle-
ment fail, then the repressive powers of the Security Council
may be called into use. When acting in the presence of aggres-
sion, the Security Council no longer makes recommendations;
its decisions more nearly fall in the category of legal commands.
The language of the Charter, however, softens somewhat the
clear break with the traditions of sovereignty in which states
were presumed not to be subject to commands, The words used
are: “the Security Council may . . . call upon the parties” and
“it may call upon the members.”

Three actions may be taken by the Security Council in the
presence of an overt threat to peace, First, it may specify meas-
ures for the parties to the dispute to take to prevent aggravation
of the situation. A possible order might be for the armed forces
of both parties to be removed from contact with each other.
This was the usual practice of the League of Nations on occa-
sions when there were threats of armed violence; compliance
of the parties to the dispute with such a request did not preju-
dice the claims of cither. Provision for this procedure was writ-
ten into the Charter. Second, the Security Council may decide
that political or economic sanctions or other means not jnvolv-
ing the use of armed force will be sufficient to give effect to its
decisions. Measures of this character listed by the Charter in-
clude the “complete or partial interruption of economic relations
and of rail, sea, air, postal, telegraphic, radio, and other means
of communication, and the severance of diplomatic relations”
between aggressive states and the other states of the United
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Nations. Third, the final recourse is best described in the words
of the Charter: “Should the Security Council consider that
measures [short of the use of armed force] would be inadequate
or have proved to be inadequate, it may take such action by air,
sea, or land forces as may be necessary to maintain or restore
international peace and security. Such action may include dem-
onstrations, blockade, and other operations by air, sea, or land
forces of the Members of the United Nations.”?

The voting procedure of the Security Council has been a
matter of much notoriety because of the so-called veto power.
Each of the eleven members has one vote. Two kinds of issues
arise: those on procedural questions, which are to be decided
by the vote of any seven members, and those on all other ques-
tions. Decisions on all other than procedural matters require
the vote of at least seven members, and except in two cases the
five permanent members of the Council must be included.* By
the “decision of San Francisce” at the time of the framing of the
Charter in 1945, the major powers agreed that the question
whether an issue was procedural should be treated as a non-
procedural matter, so that any one of the five permanent mem-
bers can tzke an issue out of the procedural category by so
voting.* When seven of the eleven members vote in the affirm-
ative, and one of the five permanent members votes negatively,
the latter is said to have exercised its veto power. The failure to
vote has been interpreted in practice as not constituting a veto,

1 It will be noted here that the phraseology does not make this the action
of member states, but of the Security Council. In art. 24 the Security Coun-
cil is made the agency to act in behalf of the states in preserving the peace,
and art. 43 empowers the Security Council to make agreements with mem-
ber states providing for armed forces to be put under its command.

* The exceptions are as follows. (1) If one of the five is a lImrty toa
dispute which may endanger peace and security, that party will not vote
on what action the Council shall take to secure a peaceful sertlement of
the dispute. The veto may be exercised when a decision as to the use of
coercive action is being made. (2) If one of the five is a party to a dispure
under art. 52, par. 3, which deals with the settlement of Jocal disputes by
regional agencies, it shall not vote when the decision is made to refer the
question to the regional agency.

1 Leland M. Goodrich and Edvard Hambro, Charter of the United Na-
tions (World Peace Foundation, Boston, 1946), pp. 124-125.
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With respect to the whole veto question three comments may
be made. First, that the veto should have attracted so much
popular attention is indicative of the extent of change in inter-
national matters which has occurred since the drafting of the
League Covenant in 1919, At that time 2l states, large and small,
were given a veto power, with minor exceptions, not only in the
League Council but also in the League Assembly; by the Charter
only five powers have the veto, and this only in the Security
Council. Second, in view of the fact thar the major function of
the Security Council is the settlement of disputes and the sup-
pression of aggressors, the other functions of the United Nations
in the field of international codperation are not disturbed by the
veto. It is in the area of economic and social activity that the
greatest development must take place if the objective conditions
of peace are to be established. No simple mechanical arrange-
ment in the Security Council can safeguard peace if political
and economic dislocations are severe; and conversely, if the
United Nations activities in the field of international codpera-
tion are successful, then the solution of disputcs and the sup-
pression of aggression will be successful in spite of the existence
of the veto. Third, the focusing of attention on the veto in the
Security Council gives an erroneous impression of the machin-
ery provided by the Charter for immediate action in the pres-
ence of concrete disputes.

The power of the General Assembly to make recommenda-
tions in all cases whatsoever is limited in only one respect,
namcly, that it shall not make recommendations concerning a
matter over which the Security Council is at the moment ex-
ercising its jurisdiction, The exercise of the veto in the Security
Council therefore opens the door to discussion in the General
Assembly, There is nothing to prevent the General Assembly
from making any recommendations which the Securiry Council
may make. And such recommendations may be made by two-
thirds of the members present and voting. It is not a sound
argument to say that unilateral action in such matters as aid to
famine regions or states in political turmeil is necessary because
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to proceed through the United Nations would result in stalemate
on account of the veto. The problem of the United Narions is
therefore a problem not so much of organization as of finding
one strong power with the desire to use the machinery provided
by the Charter.

The Econowic and Social Council

The Economic and Social Council is composed of eighteen
members of the United Nations, clected for three-year terms
by the General Assembly. The terms are staggered so that six
will be elected each year, There is no restriction upon immediate
reglection at the expiration of a term” Decisions are made by 2
majority of those present and voting.

As the Securiry Council is the organ primarily responsible for
keeping the peace, the Economic and Social Council is the spe-
cialized organ for international cofiperation in the areas of eco-
nomic and social activity. Whereas the General Assembly is
given authority over the Security Council largely by implica-
tion, it is given direct authority over the Economic and Social
Council. The Charter declares that the great purposc of the
United Nations is the creation of the “conditions of stability and
well-being” in which “higher standards of living” and “full em-
ployment” exist, in which economic, social, and health problems
are solved, and in which “universal respect for and observance
of human rights and fundamental frecdoms” are achieved. The
Charter vests the responsibility for promoting this purpose in
the “General Assembly and under the authority of the General
Assembly in the Economic and Social Council.”

The specific functions of the Economic and Social Council,
which are set forth in detail and great number in the Charrcr,
can be summarized under four heads. (1) Its chief function is
the collection of information, It may make or initiate studies and
reports “with respect to international economic, social, cultural,

18 Art, 67. For a detailed study of the Economic and Social Council, its
position in the United Nations system, its functions, and the role it may
potentially occupy sce Herman Finer, The United Nations Economic and
Social Council (World Peace Foundation, Boston, 1946).
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educational, health, and related matters”; it may receive reports
from the specialized agencies; and it may on its own initiative
set up commissions. (2) It is concerned with activities which
look to codperation among the states with respect to matters in
its area of specialization. Among other activities, it may make
recommendations to member states, hold conferences among the
states, and prepare draft conventions (treaties) with respect to
matters falling within its competence. (3) It is to serve as a liai-
son among the specialized agencies, such as the Universal Postal
Union and the International Labor Organization, and between
them and the United Nations; it is also charged with conduct-
ing relations between non-governmental organizations and the
United Nations. {4) It is to perform services for the other agen-
cies of the United Nations, such as may be required of it by the
General Assembly, the Security Council, or the Trusteeship
Council.”

The Trusteeship Council

One of the avowed purpases of the United Nations is to pro-
vide a means for safeguarding backward peoples against exploi-
tation by the civilized peoples. The principle is established by
the Charter that the “interests of the inhabitants of these terri-
tories are paramount.” To achieve the “political, economic, so-
cial and educational advancement” of these peoples, a Trustee-
ship Council is provided for. Its membership consists of three
classes of states: (1} all of those states having under their control
colonial areas which have besn placed under the supervision of
the trusteeship system; (2) all of the permanent members of the
Security Council, whether or not they administer trust terri-
torfes; (3) 2 sufficient number of other states to insure that the
number in the Trusteeship Council not administering trust terri-
tories is equal to the number administering such territories. The
first two classes of members have permanent membership; the

¥ The chief Charter provisions relating to the functions of the Eco-
nomic and Social Conncl referred to abave are arts, 61-71, g1,
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members of the third class are elected by the General Assembly
for three-year terms.

Territories which may be placed under the trusteeship system
are referred to by the Charter under three headings: (1) those
which were mandates in the League of Nations system; (z) those
detached from enemy states as a result of World War II; and
(3) any other territories voluntarily placed under the system.
The transfer in each case is to be effected by agreement, pre-
sumably between the state transferring the territory to the sys-
tem and the General Assembly or, in the case of strategic areas,
the Security Council. The state making the transfer to the
United Nations then becomes the administering authority, This
function is to be carried on in accordance with the terms of the
agreement subject to the supervision of the General Assembly
exercised through the Trusteeship Council, in the ordinary case,
or of the Security Council if the territory is a strategic area.

The Secretariat

The Secretary-General and his staff comprise the Secretariat.
The Secretary-General is appointed by the General Assembly
on recommendation of the Security Council. He is the chief ad-
ministrative officer of the United Nations; he appoints the per-
manent staff of civil servants, under regulations estzblished by
the General Assembly, and supervises them. Neither he nor his
staff may “seek or receive instructions from any government or
from any other authority external” to the United Nations, He
is, or could be, the first citizen of the world. Professor Finer says
of him: “The truly important feature of his functions is that he
is to act as Secretary-General at all meetings of the General As-
sembly, the Security Council, the Economic and Social Council
and the Trusteeship Council. He would be the administrative
stem around which the polirical and governmental functions and
administrative leadership of these bodies revolved. To them, he
would bring a knowledge of all the work being undertaken by
the Assembly and Councils and their committees and the com-
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missions and administrative departments, He could be a momen-
tous influence on the operation of any part of the entire ma-
chinery.”®

The Charter provides for merit selection of the staff. “The
paramount consideration in the employment of the staff and in
the determination of the conditions of service shall be the neces-
sity of securing the highest standards of efficiency, competence,
and inregrity. Due regard shall be paid to the importance of re-
cruiting the staff on as wide a geographical basis as possible.”
The opportunity for securing expertness is provided in the
Charter stipulation that staff personnel be permanently assigned
to the Economic and Secial Council, the Trusteeship Council,
and, as required, to the other organs.

The International Court of Justice

The International Court of Justice is the judicial organ of the
United Nations system, but is not subject to the control of the
United Nations. All members of the United Nations “are ipso
facto parties to the Statute” of the Court, bur non-members may
also become parties to the Statute of the Court.*® One of the ob-
ligations of membership in the United Nations is compliance
with decisions of the Court. Failure of a state to comply entitles
the other party to the dispute to apply to the Security Council
to make recommendations or to dcci.de upon measures to give
effect to the judgment.

The Court consists of fifteen judges elected for a period of
nine years by the concurrent votes of the General Assembly and
the Security Council. The Court has three kinds of jurisdiction.
(1) It has jurisdiction in all cases which parties to a dispute may
refer to it. (2) It has so-called compulsory jurisdiction. A state
which is a party to the Statute of the Court may declare that it
will accept the jurisdiction in any dispute which may arise, or it
may declare that it will accept the compulsory jurisdiction of
the Court in any dispute with any other state which has also ac-

8 Finer, op. cit., p. 75.

39 Art. 93. The Statute of the Court is its constiturion; as the states rati-
fied the Charter as a treaty, so they et the same time ratified the Statute,
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cepted the compulsory jurisdiction of the Court. If in a conten-
tious case properly before the Court a party to the dispute fails
to defend its case, the other party may call upon the Court to
decide in its favor and the Court may do so. (3) It may give ad-
visory opinions on any legal question to the General Assembly
or the Security Council or other organs of the United Nations
upon request. Procedure in such cases is to be the same as in con-
tentious cases in so far as such procedure is applicable; i.e., par-
ties in interest are to be notified, and counsel are to present oral
and written arguments.

The law which the Court is to apply is prescribed by the stat-
ute: “a. international conventions, whether general or particular,
establishing rules expressly recognized by the contesting states;
b. international custom, as evidence of a general practice ac-
cepted as law; c. the general principles of law recognized by civ-
ilized nations; d. . . . judicial decisions and teachings of the
most highly qualified publicists of the various nations, as sub-
sidiary means for the determination of the rules of law.” If the
parties to the dispute agree, the casc may be decided ex aequo
et bono, that is, according to the principles of equity and justice,

The Future

At this point the question arises as to whether the United Na-
tions will be able to keep the peace. Since it is so largely an agent
of the sovereign states, the qucstion appears to be: Will the
member states of the United Nations, working through it, keep
the peace? Experience with confederations like the government
of the United States under the Articles of Confederation and the
League of Nations, which were to perform governmental func-
tions of adjustment and coercion but were unable to form a will
of their own over and above the wills of the principals, males
the prospect for peace dreary indeed. Is there a possibility of the
United Nations' developing a character and power of its own
superior to any of its members? The language of the Charter and
the procedures established by it have a latitude which will per-
mit such a development. A case in point is the clause of the
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Charter which has given the most comfort to the extreme na-
tionalists: “The Organization is based on the principle of the
sovereign equality of all its Members.” Although this does rec-
ognize sovereign equality, it does so only at the base. A super-
structure limiting the effects of sovereignty is altogether con-
sistent with this language, and indeed the whole purpose of the
Charter is to erect such a superstructure, Again, the voting pro-
cedure, particularly in the General Assembly and in the Eco-
nomic and Social Council, and to a considerable extent in the
Security Council, shows that states are not to be sovereign in all
matters but are to yield to the desires of superior majorities.
The problem of peace then becomes the practical question of
whether the states, particularly the most powerful ones, the
United States and the Soviet Union, can perform an act of self-
abnegation by using their influence to build 2 government with
power superior to their own in the area of interstate relations. If
the great powers will abandon unilateral action and have re-
course to the organization so dearly bought and so solemnly in-
stituted at such a recent date, the hope of young men and
women to live out their days in peace is not utterly vain.
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CHAPTER 6

CONSTITUTIONS

Definitions—The Scope of the Constitution—The
Suspension of Constitutional Provisions—The United
States Constitution—The Consequences of Judicial
Review—Organic Laws—The Revision of the Consti~
tution

DErFINITIONS

In legal theory, the sovereign power establishes the govern-
ment; it does so by creating offices and prescribing methods of
filling them, and by assigning powers and duties to the incum-
bents of the offices. In the process of making these powers pre-
cise it may enumerate prohibitions on governmental action, such
as we associate with a Bill of Rights. The laws by which the sov-
ereign thus supplies an organization to the state are called the
constitution. It is apparent that these rules need not be collected
in a single document, although most of the states of the modern
world do have documentary constitutions, It is apparent also
that where there is 2 written document it cannot be, and should
nor attempt to be, so detailed as to provide for all necessary of-
fices. The United States constitution instituted a Congress, but
left its future membership to be determined in part by statute; it
created the offices of President and Vice-President, but Jeft all
inferior executive offices to be established by Congress; it gave a
name to the Supreme Court, and designated its original jurisdic-
tion, but left the actual organization of the Court and all inferior
courts to Congress. The statutes which amplify the governmen-
tal system are often called a part of our “werking constitution,”
a term which embraces the documentary copstitution as well as
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these supplementary measures. Also included in the working
constitution are authoritative interpretations of the documen-
tary constitution by the courts or other agencies which may be
called upon to apply it; the documentary constitution, together
with these interpretations, makes up the body of our “constitu-
tional law.” Finally, in the working constitution there are extra-
legal elements, which cannot be attributed either to the sov-
ereign will or to legislative or judicial authorization, Some of
these extra-legal elements are merely customary, like the tradi-
tional “right” of a Senator to personal access to the President;
others arise out of obvious convenience, like the President’s cabi-
net, an jnstitution which has never received legal recognition;
still others result from absolute necessity, and of these, political
parties are the best example. Political parties, although recog-
nized and regulated by national and state laws, have more than
a mere legal existence. They are voluntary associations on which
we rely for choosing officers; very imperfectly they serve also
in formulating policies to be submitred to the electorate and put
into effect if approved.

But ordinarily when we speak of the constitution of a country
we mean the documentary constitution, assuming, of course,
thac there is one, This enjoys legal primacy. Since it is the instru-
ment by which the sovereign creates the government, it is be-
yond the reach of ordinary governmental action, and can be
altered only by an exertion of the sovereign will. This extraor-
dinary process is called amendment—aunless it takes the form of
revolution, which means a temporary rupture of legality.

But suppose the constitution itself assigns to an organ of the
government power to change all the rules of the constitution.
This organ in fact possesses sovereign power. This is the situa-
tion under the unwritten constitution of Great Britain, according
to which the Parliament is legally omnipotent; it can do any-
thing except limit itself (a statuce limiting the power of Parlia-
ment would be perfectly valid, but it could be repealed by a later
statute), On the other hand, Parliament is periodically dissolved,
and the electorate chooses a new Parliament. This has led some
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students to say that “legal sovereignty” rests with Parliament,
and “political sovereignty” with the voters. But consider that the
right to vote is conferred and can be taken away by act of Par-
liament; and that during the last two wars Parliament has by
statute extended jts own life, refusing to submit to 2 general elec-
tion at the usual time. It was pointed out in Chapter 1 that the
idea of sovereignty is useful only for certain purposes; it is clear
that here we have passed the point at which it is useful.

This particular merry-go-round does not exist in the Ameri-
can law, but a similar problem arises. The documentary consti-
tution can be changed only by the process of formal amend-
ment, which we have called an exertion of the sovereign will.
But the meaning assigned to the documentary constitution can
be supplied, or changed, by the authority which gives a conclu-
sive interpretation. Since’ this is usually the judiciary, there is
some plausibility in attributing sovereignty to it. “We are under
the Constitution,” said Chief Justice Hughes, “but the Constitu-
tion is what the judges say it is.” The problem is not one of de-
liberate distortion of the constitution by the courts; it goes
deeper, for with the best will in the world it is not always pos-
sible to sssign indisputable meanings to words in a general docu-
ment. Chief Justice Hughes also spoke of the Supreme Court as
“the court of final appeal and ultimate error.”

It is clear, then, that the legal picture, here as elsewhere, fails
to give a perfect description of the facts, The problem is insolu-
ble. A constitution which limits government must be defended
by some governmental agency; but the Latin proverb is relevant
—Quiis custodiet ipsos custodes? Who will guard the guardians?

THE Scope oF THE CONSTITUTION

In what is said above it is assumed that indivisible sovereign
power rests with the people of the United States, and that the
governments, national and state, possess not a native but a deriva-
tive authority conferred by the national constitution. This is
orthodox law. But in spite of the multitude of decisions which
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establish this copstitutional commonplace, there is a judicial tra-
dition to the contrary.

It will be recalled that Justice Story’s doctrine of “resulting
power” held that in foreign affairs Congress possessed not
merely the enumerated powers to be found in the constitution
but all the authority of 2 national sovereign.! In keeping with
this idea the Supreme Court has held that Congress has “by the
[aw of nations” a power to acquire foreign territory’—a need-
less holding, for an implied power could easily be spelled out of
the delegated powers in the constitution. The Court has likewise
held that the constitution jtself does not of necessity extend to
territory so acquired. In a series of decisions following the
Spanish-American War, commonly lumped together as “the In-
sular Cases,” the Court distinguished between “incorporated”
territory, which Congress had made a part of the United States
—to such territory the full protection of the constitution ex-
tended; and “unincorporated” territory, which Congress had ac-
quired but had allowed to remain 2 sort of external appendage of
the United States—to such areas only the “fundamental” pro-
visions of the constitution extended. Alaska and the Hawaiian
Islands are incorporated; the other insular possessions and the
Panama Canal Zone are not incorporated, Children born in in-
corporated territory are born “within the United States” for the
purpose of citizenship acquired by operation of the Fourteenth
Amendment. Congress may extend citizenship to the citizens of
unincorporated territories, as was done in the case of Puerto
Rico in 1917; but Iacking an express act of Congress the inhab-
itants of unincorporated territory remain non-citizen nationals
of the United States. Likewise it has been held that the constitu-
tional requirement that duties, imposts, and excises be uniform
“throughout the United States” does not apply in the case of un-
incorporated territories; these may be subjected to discrimina.
1oy taxes.

1 See p. 28,
2 Jones v. United States, 137 US. 202 (18g0).
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It is hard to see how Congress can enjoy legal authority at
American law outside the boundaries of the constitution w hich
creates Congress and confers its authority, but this is the upshot
of the Insular Cases. So it has been held that the requirements of
grand and petit juries in the Bill of Rights do not apply in un-
incorporated territories, This curious doctrine is made even
more bewildering by the concession that Congress must observe
“fundamental” constitutional rights, of which the right to due
process of law® is one.

Tue SusPeNsioN OF CONSTITUTIONAL PRrovisions

The framers of constitutions have not always had confidence
that their creations were adequate to meet emergencies. So Euro-
pean and Latin-American constitutions have sometimes provided
for the suspension of their provisions in time of war or insurrec-
tion. This is usually called a “state of siege” and authorizes the
chief executive to rule by military power. The decision of the
chief executive to declare a state of siege is not always decisive,
In the Third French Republic and in the Weimar Republic in
Germany the action of the executive could be overridden by the
legislature; but in Brazil the legislature cannot inquire into
the propriety of the President’s action until he has declared the
emergency at an end.

Neither the United States constitution nor that of any state
authorizes a state of siege. There is no legal power in any officer
or governmental agency to suspend any constitutional provision.
But to make this clear, three problems must be discussed: the
scope of national power in an emergency, the police power of
the states, and the problem of martial law.

As we have seen, the United States government possesses only
those delegated powers enumerated in the constitution. No
emergency can add to these powers: “Extraordinary conditions
do not create or enlarge constitutional power,” said Chief Justice
Hughes in Schechter Poultry Corporation v. United States.* But

8 In re Yamashita, 327 US. 1 (1946).
*205 US. 405 (1935).
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an emergency may make it “necessary and proper” to take ac-
tion for the accomplishment of one of the delegated powers
which would be inappropriate in other circumstances. So the
Supreme Court recently held that in time of war it was proper
for Congress and the President to establish curfews in zones of
military importance,’ and to exclude from such zones classes of
persons whose loyalty could not readily be determined. In
peacetime such action would be unconstitutional; it was justi-
fied only as necessary and proper for the exercise of the dele-
gated power to carry on war.

The states are not narrowly confined to enumerated powers;
as we have seen, the Tenth Amendment recognizes that they
possess all powers not exclusively granted to the national gov-
ernment and not prohibited to them by the constitution. But the
problem of emergency does arise, in connection with constitu-
tional prohibitions. The states are forbidden by Aricle 1, Sec-
tion 10, of the national constitution to impair the obligation of
contracts, and by the Fourteenth Amendment they are forbid-
den to deprive any person of life, liberty, or property “without
due process of law.” If the states were never able to impair the
obligation of existing contracts, their power to protect their citi-
zens could be limited by private contracts between any two per-
sons. The states are so busily eng'lged in depriving persons of
life, liberty, and property that it is clear that these actions must
sometimes be in conformity with due process of law. The Su-
preme Court has dealt with these two prohibitions by adopting
the idea of “police power,” which is defined as the right of the
state to protect the health, safety, morals, and general welfare of
its citizens. If a state law does in fact seek one of these worthy
abjects, it is not an infringement of the contract clause; all con-
tracts, even those to which the state is a party, are made subject
to a subsequent exercise of the police power. Likewise 2 state
law which takes away life, liberty, or property in order to pro-
tect the public health, safety, or morals or the general welfare

8 Hirabayashi v. United States, 320 U.S. 81 (1943).
8 Korematsu #. United States, 323 US. 214 (1944).
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does not violate the Fourteenth Amendment. Of course the Su-
preme Court undertakes to determine what is in fact a legitimate
exercise of the police power; but in recent years it has been in-
dulgent toward state laws. So it has held that the state may post-
pone mortgage foreclosures in times of emergency, despite the
contract clause,” and that it may fix minimum wages for women®
and minimum retail prices for milk® where some reasonable
ground for intervention exists; the “reasonableness” of the action
makes it an exercise of the police power and therefore “due
process of law.”

It is our third problem, the question of martial law, that really
raises the issue of the suspension of constitutional guarantees.
Martia] law raises the question of the relation of the military to
the civil power. Specifically, can the President as Commander in
Chief, or the governor of a state as commander of the state mili-
tia, suspend the ordinary civil law when he considers it neces-
sary, and substitute his own commands, to be enforced by mili-
tary power; and can he bring civilians to trial before a military
tribunal, either on the charge of violating civil law or on the
charge of violating military rules?

State courts have sometimes held that the governor may in his
discretion interrupt the civil law and substitute military rule;
that when he has done so he may arrest civilians without alleging
any violation of law on their part, and detain them at will, until
he believes that what he considers to be the “emergency” has
passed; even that he may bring them to trial before military
courts. Such 2 decision on the part of  state government can be
reversed by the federal courts only if the national constitution
or laws are violated. The Supreme Court in the most recent deci-
sion on this question has taken the position that the action of the
governor will be upheld if it is reasonably necessary to meet 2
genuine emergency; but the Court will inquire into the reason-
ableness and, if it finds the emergency fictitious, or the means
obviously inappropriate for dealing with it, will declare that the

? Home Building and Loan Assn, v. Blaisdell, 290 U.S. 398 (1934).
8 West Coast Hotel Co. v. Parrish, 300 US. 379 (1937).
" Nebbia v. New York, 201 US. 502 (1934).
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action violates the due process clause of the Fourteenth Amend-
ment.’

The question of the meaning of martial law with relation to
the President arose in 1946 in Duncan . Kahanamoku." Con-
gress had authorized “martial law” in Hawaii in case of “rebel-
lion or invasion, or imminent danger thereof,” and directly after
the Japanese attack on Pear] Harbor martial law was declared.
Nevertheless the Court held that the statute could not be con-
strued to authorize the trial of civilians by a military tribunal
when civil tribunals competent to try them were open and func-
tioning, The meaning of martial law must be determined from
‘American tradition; and by American tradition the military and
military process have always been subordinate to civil law and
civil process.

It is not a clear-cut decision, but it seems to mark a turn away
from the readiness with which state courts, and even the Su-
preme Court, in the late nineteenth and early twentieth cen-
turies, condoned executive suspension of the civil law. It is 2 re-
turn to the earlier and sounder tradition of America, which
found expression in the command in 2 number of state constitu-
tions that “The military shall be kept in strict subordination to
the civil power.” It is of course proper for the executive to use
military force to execute the civil laws, but to use it to suspend
the civil laws is quite another matter. We must not forget that
many constitutions have been overthrown by military usurpa-
tion. We have had warnings in this country when governors
have used the state militia to carry an election, or to oppose the
execution of federal laws, to remove political opponents from
office, or to force a city council to pass an unconstitutional ordi-
nance®

Tue UNirep States CONSTITUTION

The constitution of 1787 is a brief document divided into
seven articles, to which twenty-one articles of amendment have

10 Sterling v. Constantin, 287 U.S. 378 (1932). 1327 US. 304.
2 Frederick B. Wiener, A Practical Manual of Martial Law (Military
Service Publishing Company, Harrisburg, 1940), pp. 161-163.
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been added. Only its general character will be described here;
particular provisions will be discussed in later chapters.

Article 1 is the legislative article, It declares that the legislative
powers “herein granted”—words which significantly underline
the fact that the national government possesses only delegated
powers—shall be vested in a Senate and a House of Representa-
tives. Article II entrusts the executive power to a President, to
be chosen in a prescribed manner. Article III vests the judicial
power in “one Supreme Court, and in such inferior courts as the
Congress may from time to time ordain and establish,” assigns
certain original jurisdiction to the Supreme Court, and describes
the cases in which Congress may grant further jurisdiction to the
federal courts, Article IV deals with relations between the states,
and establishes certain duties of the national government to the
states. Article V' enumerates the permitted ways of amending
the constitution. Article VI contains the supremacy clause or
“supreme law of the land” clanse already described.”® Article VII
deals with the adoption of the constitution, its substitution for
the old Articles of Confederation. Within two years of its adop-
tion the first ten amendments were added to the constitution.
These are called the Bill of Rights; they were patterned after the
Declarations of Rights which a number of states had included in
the constitutions they had adopted. The Bill of Rights recited
further prohibitions upon action by the national government in
addition to those in Artcle I, Section ¢.

The constitution originally contemplated a broad popular
basis for the national government bur did not envisage direct
election by the people of any other officers than the Represent-
atives. The Senators were to be chosen by the state legislatures;
but the Seventeenth Amendment, adopted in 1913, provided for
their selection by the same electorate that chooses Representa-
tives, those who have “the qualifications requisite for electors of
the most numerous branch of the state legislature.” The Presi-
dent and Vice-President were to be chosen by Presidential
“electors” who were themselves to be selected in the various

1 See p. 29
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states “in such manner as the legislature thereof may direct.” For
a time the state legislatures elected the electors, but eventually
the choice of electors was given to the voters in every state. In
addition, the Fifteenth Amendment forbade the states to limit
the suffrage on the ground of race, color, or previous condition
of servitude, and the Nineteenth forbade limitation of the suf-
frage on the ground of sex, Thus democracy has become the
chief characteristic of our constitutional system.

Another feature of our system, federalism, has already been
described.* Four other ideas associated with the constitution re-
quire discussion: bicameralism, checks and balances, the separa-
tion of powers, and judicial review.

Under the Articles of Confederation the national Congress
consisted of one chamber, and each state had one vote in the
Congress. In substituting a federation for a confederation it be-
came necessary to rest the government more directly on popu-
lation; bu if this were the sole basis of representation the popu-
lous states would control the national government. By the Great
Compromise, as it is called, the framers agreed that there should
be two chambers, with the states represented in one on the basis
of population, and equally represented, by two Senators, in the
other. The fear of the small states that the large states would
seek discriminatory legislation against them has proved ground-
less; but the less populous stares have used their equal represen-
tation in the Senate to promote sectional economic interests—
silver, wheat, cattle, cotton—at the expense of the more popu-
lous states.

Another argument for bicameralism did not turn on the prob-
lem of federalism. It is the idea that if 2 measure must pass two
chambers this will prevent “hasty and ill-considered legislation.”
It is not easy to discuss these questions in the abstract, without
reference to the quality of the membership of legislative cham-
bers. But it seems likely that unicameralism increases the sense of
responsibility of the legislature, for it is not so easy to conceal
the legislative history of bills from the public in 2 one-house leg-

*See pp. 25-30.
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islature. Unicameralism has the further advanrage of making un-
necessary the “conference committee” which compromises dif-
ferences between the two houses; in bicameral legislatures this
powerful body can arbitrarily, and by secret deliberations, de-
termine the form in which legislation is to be presented to the
two houses for unconditional acceptance or rejection.

Bicameralism was already familiar to Americans in the exam-
ples of their colonial legislatures and more particularly in that of
the British Parliament, about which 2 notion of “checks and bal-
ances” had grown up. According to this idea, there were three
members in the Parliament, the King, the Lords, and the Com-
mons, and each had a distinct interest. The assent of all three to
legislation was required; this prevented any one of the three
from securing the advancement of its separate interest at the ex-
pense of che other two, and it was thought that whatever re-
ceived the concurrence of all three must surely be to the general
interest. This simple-minded idea had been thoroughly exploded
by Jeremy Bentham in his Fragment on Govermment (1776),
but it had great currency in America and helped to recommend
bicameralism as well as the executive veto. The President as the
counterpart of the King, the Senate, of the House of Lords, and
the House of Representatives, of the House of Commons, were
thought to introduce the much-touted British device of checks
and balances. But it should be observed that today the justifica-
tion of the intrusion of the chief executive into the legislative
process does not rest entirely on this antique doctrine. The
President is elected by a nation-wide vote; in a sense he repre-
sents the people more directly than legislative representatives
chosen from small districts. The chief executive is regarded by
the voters as the chief legislative officer, and the veto assists him
to discharge this function.

Checks and balances leads to the participation of the executive
in the legislative process. But the separation of the executive
from the Jegislature is another American doctrine. The separa-
tion of powers entered English political thought in the period of
Civil War and Interregnum (1640-1660), and was a common-
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place of political discussion in the eighteenth century. Originally
it envisaged a separation of the legislative from the executive
power. The purpose was the very wholesome one of insuring
that government deal with persons only according to known and
general rules. If the authority which executed the laws were also
able to legislate, it might be influenced by friendship or enmity
to contrive biased rules for individual cases. For this reason, it
was argued, executive and legislative power should be in separate
hands. This is an application of the idea of “rule of law” which
was introduced by Aristotle.® The introduction of the doctrine
of judicial review added a third partner in the separation of
PO\VCI’S.

As we have seen, the existence of a written constitution supe-
rior to the government poses at once the question what govern-
mental agency shall assume the responsibility for safeguarding
the constitution. Pennsylvania in 1776 and Vermont in 1777 had
created Councils of Censors to scrutinize the constitutionality of
legislative acts, and New York in 1777 set up a Council of Revi-
sion for a somewhat similar purpose. A Council of Revision was
proposed for the national government in the Constitutional Con-~
vention but was not adopted. No specific provision was made
for defense of the constitution. Probably some delegates ex-
pected that the checks and balances within the legislative branch
would safeguard the constitution; this was the reliance of the
British constitution at that rime. Some, however, expected that
the courts would assume the task; Alexander Hamilton in No.
78 of the Federalist took it for granted. In some states the state
courts had already assumed the function of declaring acts of
the legislature unconstitutional and void. The question came
squarely before the United States Supreme Court for the first
time in Marbury v. Madison* in 1803. In that case the Court re-
fused to put into effect an act of Congress which, it believed,
exceeded the delegated powers enumerated in the constitution.
Chief Justice Marshall attempted to show that judicial review of
the constitutionality of legislative action was logically implied in

18 See p. r2. 31 Cranch 137.

6. Judi-
cial re-
view

a. Mar-
bury v.
Madison



b. Limita-
tions

118 American National Government

the very existence of a written constitution. A written constitu-
tion is necessarily superior to the acts of the legislative organ
which it creates; and if there is a conflict, the constitution must
prevail. When a case comes before the Court in which the Court
is asked to apply a statute inconsistent with the constitution, the
Court must refuse to do so. This logic has not persuaded all
readers. Professor Haines asks: “If the Constitution is a law of
sul;erior obligation, on what ground does the court insist that its
judgment on the meaning of the Constitution is superior to that
of the legislature which has enacted the law?"** Marshall’s state-
ment that the judges have sworn to uphold the constitution is
not an adequate answer, for the members of the legislature take
a similar oath,

In general, countries with written constitutions have not felt
that judicial review was necessary to the survival of their con-
stitutions, Republican Germany and Brazil, however, both, like
the United States, federations, followed the example of the
United States.

Two qualifications of the doctrine of judicial review should
be noted. The Court has no roving commission to interpret the
constitution. It will pass on a constitutional question only when
the issue is presented in a bona-fide lawsuit which comes within
the jurisdiction of the federal courts. It would be unjudicial to
express an opinion in any other circumstances.”® Morcover, the
Cour itself has announced that on some questions of constitu-
tional interpretation not the Court but some other agency is the
final authority. In Marbury v. Madison the Court said that the
determination of “political questions” belonged to the President;
subsequent decisions have stated that one or both houses of Con-
gress may decide political questions in an appropriate case. No
clear rule as to whart converts a Jawsuit into 2 political question
has been laid down; the Court has resorted to the doctrine

1 Charles G. Haines, The Revival of Natural Law Concepts (Harvard
University Press, Cambridge, 1930), pp. 81-82. Sec also his The dmerican
Doctrine of Judicial Supremacy (The Macmillan Company, New York,

1932).
18 See pp. 274-275.
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chiefly to escape the necessity of deciding cases which were po-
litically embarrassing, such as the validity of the Reconstruction
Acts after the Civil War, Nor are political questions the only
ones to fall outside the judicial monopoly. Article I, Section s,
makes each house of Congress the final judge of the “elections,
returns, and qualifications” of its members; and 2 few other pro-
visions of the constitution have been said to involve non-justici-
able matters.

In the exercise of judicial review, the Court passes on the va-
lidity of acts of the Congress, the President, and the states. It is
review by the judiciary of the actions of a codrdinate legislature,
together with federalism, that constirutes the unique American
contribution to political practice. There was nothing novel
about judicial review of exccutive action, In Great Britain,
where the legislature is supreme, the courts nevertheless inquire
into the legality of executive action, Nor was judicial review of
state action unprecedented. In Great Britain the courts review
the actions of subordinate legislative authorities, although not
those of the Parliament. It is true that the competence of the fed-
eral courts to control the states did not gain general acceptance
until after the Civil War. The states™-rights philosophy denied
that the states were subordinate municipal corporations whose
powers might be defined by the national judiciary. But the su-
premacy clause, coupled with the power of the Supreme Court
to review the actions of state courts on federal questions, seems
to establish exactly that; and since the Civil War the question
has not been raised.

Judicial control of executive action has always been consid-
ered essential to the maintenance of the civil rights of citizens.
It is improbable that the federal Union could survive very long
if there were not some national authority to restrain the actions
of the states. On the other hand, many of the state [aws that have
been declared unconstitutional were in no way disruptive of the
Union; and when federal legislation has been questioned it has
usually been because it would increase national power rather
than diminish it, People who have been willing to accept judicial
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review as a device for defending civil rights against executive
usurpation and for helding the Union together have protested
when state legislation has been invalidated because it seemed to
the Court economically unwise, and when federal legislation in-
tended to deal with national problems was declared to exceed
the delegated powers of Congress.

THe CoNSEQUENCES OF JupiciaL Review

From 1905 to 1937 the Supreme Court was under bitter criti-
cism because of its invalidation of social legislation and other
national and state laws in the economic field. The same decisions
evoked praise from the opponents of such legislation. Through-
out this period, evaluation of the work of the Supreme Court
and of the practice of judicial review was in terms of this one
aspect of the problem. Since 1937, however, this violently con-
troversial question has been put to rest. It is now paossible to view
the subject more broadly, and perhaps with less partisan feeling.

The controversial issues were two: Could Congress, under the
power over interstate commerce, supply national guidance and
control to the economic life of the country, or must such mat-
ters be left to piecemeal action by the separate states; and did the
Fifth Amendment, which required Congress to observe “duc
process of law” in dealing with life, liberty, and property, and
the Fourteenth, which imposed the same obligation on the states,
forbid such regulatory economic legislation? For a generation
the Court answered the first question in the negative and the
second, by and large, in the affirmative.

In 1937, after the whole legal structure of the New Deal had
been imperiled by adverse Court decisions, President Roosevelt
asked Congress for legislation enlarging the Court by the addi-
tion of younger men who would presumably allow more Jati-
tude to experimental economic legislation than the “nine old
men” of the Supreme Court, whose average age at that time was
seventy-two. Congress failed to enlarge the Court, but the Presi-
dent’s message was probably the cause of the reversal of attitude
which occurred immediately on the part of the Court. Since
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1937 the narrow view taken of the commerce power in Schech-
ter Poultry Corporation v. United States,” in which the Na-
tional Recovery Act was held invalid, has been abandoned, and
the Court has held that Congress may deal not only with inter-
state transportation but with the conditions of manufacture and
distribution in businesses directly linked with interstate com-
merce. On the general question of constitational prohibitions,
including the due process clause, the Court has adopted two dis-
tinct standards, the difference between which had been shad-
owed out by Justice Brandeis bur first emerged clearly in the
Chief Justiceship of Harlan F. Stone (1941-1946), to whom the
new approach owes much. The Court allows the legislature, na~
tional or state, considerable latitude in determining what consti-
tutes a reasonable regulation of individual liberty in the ordinary
case. There is a presumption in favor of the constitutionality of
such laws. But where “basic rights” are involved—and these in-
clude freedom of speech, freedom of worship, and the integricy
of one’s physical person—the Court not merely indulges no pre-
sumption in favor of the legislative decision but approaches the
statute with suspicion.” \What this means is that the Court has
very largely ceased to uphold the claims of cconomic intereses to
immunity from public regulation, but is determined to protect
the individual from persecution. “The law knows no finer hour,”
said Justice Murphv, “than when jt cuts through formal con-
cepts and transitory emotions to protect unpopular citizens
against discrimination and persccution,”!

Although this attitude has not recommended itself to Con-
gressmen who wish to pass bills of aruinder,” or 1o schaol
boards which wish to persecute Jehovah's Witnesees,® it is obvi-
ously a defense of basic American values. As 1 result of the eriti-
cism which beser jt in the first four decades of the century, the

® 295 US. 405 (1935).

20 Skinaer v. Oklahoma, 316 U.S, 535 (1942; Murdock 2, Pennsy lvania,
319 US. 105 (19434, and associared cases,

Z Falbo t-. United Stares, 320 US. 540, 56t (1044,

2 United Srates ©. Lovetr, 328 US. 101 (1946).

BWest Vieginia Stare Board of I ducation v, Barnere, 319 US, 434
(933).
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Court has made a conscientious revaluation of its responsibilities
and has won increased prestige.

Oreanic Laws

The constitution provided thar Congress should have “exclu-
sive jurisdiction” over territory acquired for the national capital.
Accordingly, Congress is the sole lawmaking authority for the
District of Columbia, and the executive officers are federal ap-
pointees. The Panama Canal Zone is likewise under direct fed-
eral administration. Guam and Samoa are under naval adminis-
tration, and other Pacific Islands, which were administered by
the Department of the Interior at the outbrezk of the late war,
are also at present under the Navy Department. The United
States has shown little regard for its responsibilities to the natives
in its treatment of insular possessions.

The two incorporated territories—Alaska and Hawaii—and
Puerto Rico and the Virgin Islands, which are not incorporated,
are governed under special acts of Congress, called “organic
laws,” which take the place of constitutions and which allow
some measure of self-government. In each case a governor, ap-
pointed by the President with the consent of the Senate, pos-
sesses executive power. Alaska and Hawaii have bicameral legis-
latures which are authorized to legislate within the limits fixed
by the organic act; the governor has a suspensive veto, but this
can be overridden by a two-thirds vote in both houses of the
legislature. In Puerto Rico the situation is the same, except that a
measure passed over the governor’s veto must be submitted to
the President for his approval or rejection. The Virgin Islands
has a unicameral legislature which consists of the members of the
legislative councils of the two municipal corporations into which
the territory is divided sitting together as a territorial legislature.
A two-thirds vote is required to pass a law. The governor has a
suspensive veto, which can be overridden by another two-thirds
vote; but here as in Puerto Rico a measure passed over the gov-
ernor’s veto must be sent on to the President to be signed or ve-
toed. It goes without saying that Congress has the power to
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annul the acts of all territorial legislatures, and also to pass laws
for the territories, despite the delegation of a limited power of
self-government in the organic laws.

Twye Revisiox or THE CONSTITUTION

The first state constitutions were adopted by the state legisla-
tures, but in a rather short time the idea became established that
“constituent power,” the power to frame or alter a constitution,
was distinct from legislative power and ought to be exercised in
a different manner. The constitutional convention became the
accepted organ to frame a constitution on behalf of the sov-
ereign people, and there grew up also the practice of submitting
the constitution drafted by the convention to the voters for rati-
fication,

The constitution of 1787 was framed by a convention assem-
bled to propose alterations in the Articles of Confederation. This
convention exceeded its mandate and framed an entirely new
constitution, to go into effect when approved by conventions in
nine of the states. Since the Articles of Confederation required
unanimous consent for amendment, the adoption of the consti-
tution of 1787 was a revolutionary acr, illegal by the old stand-
ards but of course legal in terms of itself and the new system
which it created.

Article V of the constitution describes the permissible pro-
cedures for amendment of the constitution. Two steps are re-
quired: the proposal of the amendment by a national organ and
its ratification by state organs. Two possible methods of pro-
posal are described, and two possible methods of ratification.
Since either method of ratification may be associated with either
method of proposal, there are in all four possible methods of
amendment, But only the first of the two possible methods
of proposal has actually been employed; consequently, only two
of the four methods of amendment have been used.

The two houses of Congress, by a two-thirds vote in each
house, may propose an amendment, which is then transmitted by
the Secretary of State to the governors of the states for state ac-

Constit-
uent
power

Adoption
of the
constito-
tion

Amend-
ing pro-
cess



Congres-
sional in-
terpreta-
tion

124 American National Govermment

tion. The approval of the President is not considered necessary
for the proposal of amendments. Congress is to direct which
method of ratification is to be employed—ratification by the leg-
islatures in three-fourths of the states or by conventions in three-
fourths of the states. The method of ratification by conventions
was required for the first time in the Twenty-first Amendment.

The framers provided also that Congress, if requested to do so
by the legislatures of two-thirds of the states, should call a na-
tional convention for the proposal of amendments, which were
then to be ratified by legislatures or by conventions in three-
fourths of the states, as Congress should direct. Although states
have intermittently requested a constitutional convention, a re-
quest has never come from two-thirds of the states in any one
period of time, and a national convention has not been called.

These methods of amendment are exclusive and invariable,
Therefore a provision of the Ohio state constitution which un-
dertook to suspend the effect of the ratification of a proposed
federal amendment by the Ohio legislature until the voters of
Qhio had had an opportunity to approve or disapprove the leg-
islative rarification was invalid. The voters had no power to par-
ticipate in the amending process, and the legislature’s ratification
was counted without submission to the voters.* Consider these
questions: A legislature approves a proposed amendment, and
then votes to withdraw its ratification, before three-fourths of
the states have ratified; or a legislature rejects a proposed amend-
ment, and subsequently votes to approve it. Which vote should
be counted? The Supreme Court has said that these are political
questions for the determination of Congress rather than the
courts.” In 1868 Congress by concurrent resolution voted that
the Fourteenth Amendment had been duly ratified, despite the
fact that some of the states which were counted had ratified and
then attempted to withdraw their ratifications, and others had
rejected and then later approved the amendment. So we have a
legislative determination that only ratifications are to be counted

2 Hawke v. Smith, 253 U.S. 221 (1920).
% Coleman v. Miller, 307 US. 433 (1939).
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in determining whether an amendment has been adopted.

The amending process is beyond the power of Congress to
alter. When Congress attached to the Eighteenth Amendment
the stipulation that the proposed amendment would lapse if not
ratified within seven years, it appeared to be taking liberties with
the amending clause, by adding a limitation not found in the
constitution. But the Supreme Court held® that the amending
clause impliedly required that an amendment be ratified, if at all,
within a “reasonable” time; the framers expected the ratifications
to be roughly contemporaneous, not strung out over a long pe-
riod of years. It was proper for Congress to fix upon seven years
as a reasonable time. Furthermore, the question of what is a rea-
sonable time is one for Congress to determine; if Congress does
not limit the life of a proposal, by a statement in the proposed
amendment or by a subsequent concurrent resolution, the Court
will consider the proposal still to be alive.”

It should be said in conclusion that the amending process, al-
though it is the only means of introducing textual changes into
the constitution, plays a much Jess important part in producing
changes in our constitutional law than do changing interpreta-
tions of art unvaried text. This element of elasticity has been sup-
plied by the Supreme Court, and also by executive interpreta-
tions by vigorous Presidents. In addition to changes in law,
changes in practice on the extra-legal level are also important.
Although the text of the constitution is today not very different
from what it was in 1789, our constitutional system operates ac-
cording to principles and in manners undreamed of by the
framers,
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CHAPTER 7

CITIZENSHIP AND CIVIL RIGHTS

Acquisition of Citizenship~Loss of Citizenship—
Classification of Rights—Constitutional Rights of
Citizens—Other Civil Rights—Protection of Civil
Rights

AcquisiTion oF CITIZENSHIE

Who is a national, and what are the rights and duties of na-
tionals? These are questions governed entirely by the laws of the
country concerned. All persons whom the state does not con-
sider nationals are aliens by the law of that stare. There are, a5 a
result of historical vicissitudes, some persons with no nationality
wharever; these are called stateless persons.

Ordinarily, the state recognizes only one kind of national,
called a citizen or subject. But the United States, as we have
seen, has two classes of nationals, citizens and non-citizen na-
tionals, The status of non-citizen nationals arose when the
United States acquired insular possessions and failed to extend
citizenship to the inhabitants. Congress has by statute granted to
non-citizen nationals some of the privileges granted to citizens,
but by no means all.

The states of the world confer nationality upon individuals on
the basis of birth or by a legal procedure called naturalization.
There are two rival principles for conferring citizenship at birth.
The Roman law rule, the so-called fus sanguinis or law of blood,
which was followed in the city-states of the ancient world and
‘by the Germanic tribes and is applied in continental Europe to-
day, was the tribal principle of inheritance of citizenship from
onc’s parents, The rule of English law, the fus soli or law of the
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soil, grew up in a feudal society in which political rights and
duties were attached to the land. The place of birth, rather than
parentage, is determining. All persons born on British soil, what-
ever the nationality of their parents, are British subjects.

One of the purposes of the Fourteenth Amendment was to
define national citizenship, a subject which had been in consider-
able doubt up to that time. The Fourteenth Amendment recog-
nizes the s soli as American law: “All persons born or natural-
ized in the United States, and subject to the jurisdiction thercof,
are citizens of the United States, and of the state wherein they
reside.” Consequently, children born in this country of alien par-
ents ineligible for naturalization are citizens by operation of the
Fourteenth Amendment. For the purposes of the amendment,
foreign merchantmen in American territorial waters and Amer-
ican ships-of-war everywhere, even in foreign waters, are con-
sidered to be “in the United States.” However, the words “sub-
ject to the jurisdiction thereof” were intended to limit the
operation of the amendment in three ways. The Indian tribes
were in 1868 considered to be quasi-sovereign nations, not sub-
ject to the jurisdiction of the United States even though they
lived in the territory of the United States, and their children
were therefore excluded from the scope of the amendment. But
by a series of statutes beginning in 1887 Congress extended
citizenship to all native-born Indians, so that this exception to
the operation of the amendment no longer stands. The second
exception is the case of the children born in the United States to
foreign diplomats. Foreign diplomats carry with them the im-
munity of their sovereign from the Jaws of the state in which
they are stationed, and children born to them are not born
“within the jurisdiction.” Finally, children born to the forces
of an invading enemy are not born “within the jurisdiction” of
the United States and are not citizens by operation of the Four-
teenth Amendment,

It will be noted that the Fourteenth Amendment says that the
persons mentioned shall be citizens of the United States “and of
the state wherein they reside.” In our federal system there is
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state as well as national citizenship; each citizenship carries its
own distinct rights. By the Fourteenth Amendment state citizen-
ship 1s made derivative from national citizenship; a citizen of the
United States who takes up residence in a state immediately be-
comes a citizen thereof, entitled to all the privileges of state citi-
zenship. No state today undertakes to confer state citizenship by
any other process; but it scems theoretically possibe for a state
to extend state citizenship to one who is at national law an alien.

In the Fourteenth Amendment the United States adopted the
jus soli. Congress has by statute enacted the jus samguinis in
modified form. Children born abroad to United States citizens,
or to non-citizen nationals of the United States, acquire the sta-
tus of their pareats, Since the only delegated power Congress
has to declare citizenship is the power to naturalize, this enact-
ment of the jus sanguinis must be considered to be a naruraliza-
tion statute.

In general, however, we mean by naturalization a process
which occurs subsequent to birth. On occasion, Congress by
statute or joint resolution has extended citizenship to entire
groups, as to the Indians, the Puerto Ricans, and the inhabitants
of the Virgin Islands. This practice is called collective naturali-
zation. More familar, however, is the process of individual nat-
uralrzation. which follows a uniform procedure prescribed by
statute. Congress has limited eligibility for naturalization to cer-
tain racial groups—white persons, persons of African nativity or
descent, descendants of races indigenous to the continents of
North and South America, Filipinos, Chinese, and persons of
races indigenous to India. Persons who advocate the violent
overthrow of all government are not eligible for naturalization.
All candidates must satisfy certain tests as to morality, loyalty,
and education. These qualifications are determined in a hearing
before a court of record, state or national; but the Immigration
and Naturalization Service has taken from the judge most of the
burden of investigating and examining the candidate. The natu-
ralization procedure involves three steps spaced in time: a dec-
laration of intention to acquire United States citizenship, which
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is attested by the issuance of a certificate colloquially called
“first papers”; a formal petition for citizenship, two to seven
years after the declaration of intention; and, not less than thirty
days after the petition, the formal examination by the court re-
ferred to above, at which the applicant is admitted to citizenship.
The total period of residence must be at least five years, except
for aliens who have married United States citizens, for whom the
period is two years, and aliens serving or having served in the
armed forces of the United States, for whom reductions in time
are made under certain circumstances.

The naturalization of parents naturalizes also their children
under the age of eighteen years, if the children reside in the
United States at the time of naturalization, or if they take up
permanent residence here before becoming eighteen, But the
naturalization of one spouse does not naturalize the other, al-
though, as we have seen, it reduces the residence requirement.

Loss or Crrizensuip

‘Whether or not one is a citizen of a state is a question of the
law of that state rather than the desire or intention of the indi-
vidual. Naturalization is an old process, but until recently the
state of origin of the naturalized citizen persisted in claiming his
allegiance and, if it practiced the jus sanguinis, that of his chil-
dren as well. So it was, and is, possible to have dual and even
triple citizenship.

The Unired States first recognized the right of expatriation,
the right to make a voluntary surrender of citizenship. This was
by act of Congress in 1868, Great Britain, France, and Germany
followed our example. Congress has pravided that the citizen
who becomes naturalized in a foreign state, or who makes an ap-
propriate declaration before a consul or diplomatic officer of the
United States abroad, is released from his United States citizen-
ship.

Congress has also declared that certain actions shall result in
a loss of citizenship, regardless of the intention of the individ-
ual. Taking an oath of allegiance to a foreign state; voting in 2
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foreign election; accepting office in a foreign state, when the
holding of such office carries with it foreign citizenship; convic-
tion of treason to the United States—all automatically entail loss
of citizenship. What of the constitutional question: Can Con-
gress by act take away citizenship confirmed by the Fourteenth
Amendment? Surely not, yet Professor Willoughby thought
that legislation of this sort would be upheld if it were not arbi-
trary.* It seems not to be arbitrary for Congress to declare that
conduct which shows a preference for a foreign power consti-
tutes voluntary expatriation, even though the citizen protests
that he wishes to have his cake and eat it too. On this basis we
can justify the legal provisions described above. But if this jus-
tification is adopted, it would be impossible for Congress to
make loss of citizenship consequent npon actions which have no
international implications. The statutes which make loss of citi-
zenship result from conviction of desertion from the armed
forces or leaving the country to escape military service seem to
be of doubtful constitutionality.

Still another situation revolves about “presumption of expatri-
ation.” If a naturalized citizen resides abroad continuously for
five years or if he resides in the country of his origin for three
years, or if he resides in the country of his origin for two years
and by such residence gains the citizenship of that country, an
act of Congress declares that he shall be presumed to have ex-
patriated himself. The same act declares that a native-born na-
tional who resides for six months or longer in a state by whose
laws either he or one of his parents has been a national is pre-

1W. W. Willoughby, The Constitutional Law of the United States
(Baker, Voorhis and Company, New York, 2nd ed,, 1929), i, 351-352. He
relied on Mackenzie v. Hare, 239 U.S. 299 (1915), in which the Court up-
held an act of Congress declaring that an American woman who married
an alien lost her cinzenship. With little difficulty this case can be assimi-
lated to the principle stated in the text: At a time when women suffered
grave legal disabilities and were lirtle more than extensions of their hus-
bands, such a marriage might well be inconsistent with the maintenance of
allegiance to the United States. The Court said that marriage to an alien
was “tantamount to expatriation.” With the altered status of women, Con-
gress changed the law, so that today United States citizenship is neither
gained nor lost by marriage.
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sumed to have expatriated himself. In all such cases, however,
the presumption of expatriation can be rebutted by the showing
of satisfactory evidence of intention to maintain bona-fide citi-
zenship.

Another statute gives rise to “denaturalization.” This is a judi-
cial proceeding initiated by a United States district attorney to
secure a cancellation of naturalization on the ground that the
original naturalization proceeding was imperfect. Naturalization
certificates gained by fraud or illegality can thus be canceled. If
a paturalized citizen takes up permanent residence abroad within
five years of his naturalization, a presumption arises that the nat-
uralization was not undertaken in good faith, and unless the citi-
zen is able to offer countervailing evidence the court will cancel
his certificate. Any other conduct which indicates that the oath
of allegiance was taken with fraudulent intent or with mental
reservations may be made the basis for denaturalization proceed-
ings. Under this statute members of the German-American Bund
have been denaturalized where it has been shown that the oath
of allegiance to the United States was taken with fraudulent in-
tention—i.e., without a bona-fide intention of giving primary
loyalty to the United States. But subsequent political conduct is
not enough to show fraudulent intention; the government must
prove a disloyal state of mind at the time of the naturalization.

CLASSIFICATION OF RIGHTS

Citizens enjoy some rights, mostly political, which are denied
to non-citizen nationals and to aliens; but most of the rights rec-
ognized at national and state law extend to all persons, aliens as
well as citizens, “artificial persons” or corporations as well as
natural persons. The term “civil rights” is loosely used to include
some or all of these rights. :

The rights of persons recognized at national law are of three
sorts, There are certain rights which belong to citizens of the
United States by virtue of their national citizenship. These are
not expressly stated but are implied in the constitution; they are
affirmative rights which can be enforced against the natjonal
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government, the states, and private persons. Secondly, there are
rights which take the form of prohibitions upon action by the
national government or by the states. Since these rights are
stated as restrictions upon action by government, they protect
not merely citizens but all persons; but they prohibit only gov-
ernmental action and not private action. The third class of rights
is that created by act of Congress; these extend to citizens or to
all persons as the act designates; and of course they are valid
against both state and private action. Congress has no delegated
power to create civil rights but may do so in the exercise of one
or another of its express powers.

CownstrruTioNAL RigaTs oF CITIZENS

The only reference to rights of citizens of the United States
in the constitution is in the Fourteenth Amendment, which says
that “No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States.” It
has been held that this clause is entirely without significance, for
it created no new privileges of citizens,” nor did it create a new
prohibition, for it was never possible for the states to abridge
national rights,

But although no rights arc expressly granted to citizens in the
constitution, there are numerous implied rights. A basic right is
that of all citizens to enter and reside in the United States, A
citizen of the United States has an implied right to inform fed-
eral officers of the commission of a crime against the federal gov-
ernment,” and a right to protection while in the custody of fed-
eral officers.* In Hague v. C.L.O. it was held that citizens have a
right to inform others of the provisions of federal laws, and to
hold meetings for this purpose. Some rights are implied in the
fact that ours is a federal system. In Crandall v. Nevada® it was
held that a state could not impose a poll tax on travelers passing

2 The Slaughterhouse Cases, 16 Wall. 36 (1873).

8 Motes v. United States, 178 U.S. 458 (1900).

% Logan v. United States, 144 U.S. 263 (189z).

©307 US. 496 (1939).
96 Wall. 35 (1868).
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through the state, because that might burden national citizens
exercising their right to go to the offices of the nadonal govern-
ment and transact business, The fact that the national govern-
ment is republican in form gives rise to other rights. Citizens of
the United States have an implied right to assemble in order to
petition the national government, a right quite distinct from that
in the First Amendment, for it is valid against the national gov-
ernment, the states, and private persons.” Citizens likewise have
a right to an honest count of the ballots in elections to national
office.® Most of these rights were first recognized in criminal
prosecutions of private persons for depriving other persons of
rights of national citizenship.

Otuxrr Crvin RieuTs

Qur second category of righes consists of those which take the
form of constitutional prohibitions upon government. Here we
shall consider only the prohibitions which restrict the national
government. As has been said, these protect all persons, but only
against invasion by the national governmenr, not against action
by the states, unless the prohibition chances to be one which ap-
plies also to the state, and not against invasion by private persons.

As we have seen, Article I, Section 8, confers upon Congress
a long list of delegated powers. Section ¢ follows immediately
with prohibitions upon national action. Of these, three require
discussion here. “The privilege of the writ of habeas corpus shall
not be suspended, unless when in cases of rebellion or invasion
the public safety may require it.” This section concedes that in
appropriate circumstances the privilege of the writ may be sus-
pended, so tha this method of testing the legality of a detention
will not be available. What are appropriate circumstances? The
United States has adopted the “open court” doctrine of English
common law: In areas in which the courts are open and able to
function, the writ will issue even though rebellion or invasion
may have closed the courts elsewhere; and an attempt by Con-

7 United States v. Cruikshank, 92 US. 542 (1876).
8 United States v. Classic, 313 US. 299 (1041).
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gress or the President to prevent the issuance and return of the
writ is unconstitutional.” Where the courts are unable to func-
tion because of rebellion or invasion, the privilege of the writ
may be suspended, but the general opinion is that an act of Con-
gress must authorize the action; the President cannot act on his
sole authority.

“No bill of attainder or ex post facto law shall be passed.”
Article I, Section 9, imposes this prohibition upon the national
government, and Section 1o places the same restriction upon the
states. A bill of attainder is a legislative conviction of crime; it is
forbidden, of course, because it violates the canon of justice
which requires a fair trial. In 1943 Congress attached to an ap-
propriation act a rider declaring that certain named individuals,
employees of the government charged with “subversive activ-
ities,” should be discharged and disqualified for any federal em-
ployment in the future except military or jury service. The
Supreme Court held this unconstitutional as a bill of attainder.”
An ex post facto Jaw is a retroactive criminal law disadvanta-
geous to the accused. It may undertake to change the legal char-
acter of an action after it has occurred, by making it punishable
alth'ough it was not punishable when committed, or by increas-
ing the penalty beyond that in effect at the time the action was
done; or it may make conviction easier by depriving the defend-
ant of safeguards to which he was entitled at the time the action
complained of was done. All these are prohibited as ex post facto
laws. But a retroactive civil law is not ex post facto, although it
may be a denial of due process of law. And a retroactive crim-
inal law advantageous to the accused is not an ex post facto law.

The first eight amendments, which Thomas Jefferson named
our Bill of Rights, contain other prohibitions upon the national
government, They do not limic the states, except in so far as they
are incorporated in the requirement which the Fourteenth
Amendment imposes upon the states of observing “due process
of law”; and they do not prohibit any private actions whatever.

9 Ex parte Milligan, 4 Wall. 2 (:866).
10 United States v. Lovett, 328 U.S. 303 (1946).
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On the other hand, like other prohibitions, they protect all per-
sons from national action, aliens and corporations as well as nat-
ural citizens,

The First Amendment says that “Congress shall make no law
respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech or of the
press, or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.” The Su-
preme Court has held that the whole content of the amend-
ment is incorporated in the due process clause of the Fourteenth
Amendment, so that the states also are forbidden to do these
things. But the rights granted in the First Amendment are not
absolute. Where the public interest seems to require limitation
of individual freedom, and the Congressional regulation is rea-
sonably calculated to serve the public interest, the govern-
mental action will be upheld, even though it limits the freedom
of individuals. It is proper for Congress to forbid the practice
of polygamy in the territories, even when it is recognized and
encouraged by a religious faith.* Similarly, reasonable restric-
tions on assembly, intended to prevent the impeding of traffic,
are constitutional. So the rights granted in the First Amendment
are qualified by the word “reasonable”; reasonable restrictions
of those rights are valid. However, the word “reasonable” is
itself qualified, in the area of freedom of speech, by the “clear
and present danger” test, first stated by Justice Holmes in
Schenck ©. United States.”® No restriction upon freedom of
speech is reasonable or justified unless “the words used are used
in such circumstances and are of such a nature as to create a
clear and present danger thar they will bring about the sub-
stantive evils that Congress has the right to prevent. It is 2
question of proximity and degree.” This means that political
utterances, even incitements to disloyalty, cannot be curbed ex-
cept in a setting in which there is a likelihood that the speech

U Reynolds v. United Srates, 98 U.S. 145 (1878); Davis v. Beason, 133
US. 333 (1890).

12 249 US. 47 (1919). See also Herndon w. Lowry, 30t US. 242 (1937);
Taylor v. Mississippi, 319 U.S. 583 (1943).
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will lead to immediate—not remote or conjectural—violence.
Justice Holmes justified this rule in terms both of the right of
the individual and of the social utility of free thought and free
discussion:

Persecution for the expression of opinions seems to me perfectly
logical, If you have no doubt of your premises or your power and
want a certain result with all your heart you naturaily express your
wishes in law and sweep away all opposition. . . . But when men
have realized that time has upser many fighting faiths, they may
come to believe even more than they believe the very foundations of
their own conduct that the ultimate good desired is berter reached
by free trade in ideas,—that the best test of truth is the power of the
thought itself to get itself accepred in the competition of the market;
and that truth is the only ground upon which their wishes safely can
be carried out. That, at any rate, is the theory of our Constirution.’®

Many of the remaining provisions of the Bill of Rights deal
with judicial procedure. The Fourth Amendment forbids “un-
reasonable searches and seizures,” and the federal courts have
interpreted this to forbid introducing in court, for the purpose
of convicting the defendant, evidence illegally seized by federal
officers. The Fifth, Sixth, and Seventh amendments guarantee
the use of the jury system. The Fifth Amendment provides that
“No person shall be held to answer for 2 capital or otherwise
infamous crime, unless upon a presentment or indictment of a
grand jury, except in cases arising in the land or naval forces, or
in the militia, when in actual service in time of war or public
danger.” A grand jury is simply an accusing jury; it determines
whether evidence warrants holding a person for trial for crime.
The Sixth Amendment requires that the trial itself be before a
petit jury which determines the fact of guilt or innocence.
These two juries originally took their names from their size.
The grand jury was the larger, and the federal grand jury still
consists of sixteen to twenty-three persons. The petit jury num-
bers twelve. The Seventh Amendment grants the right to jury

8 Dissenting opinion in Abrams v. United States, 250 U.S. 616, 630

(1919). The classic argument for freedom of speech is, of course, John
Stuart Mill’s essay On Liberty (1859).

Searches
and
seizures

Jury sys-
tem



Self in-
crimina-
tion

Double
jeopardy
clanse

Due proc-
ess clause

138 American National Government

trial in civil suits at common law in the federal courts if the
value in controversy exceeds twenty dollars. In both criminal
and civil cases, the defendant may waive—that is, make a vol-
untary surrender of —his right to jury trial.

The Fifth Amendment contains several other provisions of
note. It confers the privilege against sclf incrimination; the de-
fendant in a criminal case cannot be compelled to testify against
himself. The Fifth Amendment also declares that no person
shall be “subject for the same offense to be twice put in jeopardy
of life or limb.” “Life or limb” has been generously constrned
to include any criminal penalty whatever, so that after one has
once been put in jeopardy—that is, in danger of conviction of
crime—in a federal court, he cannot be tried again by the federal
government for that offense. Jeopardy does not atrach, however,
until the defendant is put on trial before a petit jury able to con-
vict him. Consequently, the failure of 2 grand jury to indict is
no bar to a subsequent prosecution. Moreover, the privilege
granted by the double jeopardy clause can be waived, and is
waived by the defendant if after conviction he asks for a new
trial, Finally, it will be noted that although the Fifth Amend-
ment forbids the national government to put a man in jeopardy
twice, it does not forbid the national government to try him
after he has been tried and convicted or acquitted in a state
court, as can happen if the defendant by a single action violates
both 2 national and a state law.

Arnother important provision of the Fifth Amendment—and,
indeed, the most important provision in the Bill of Rights—is
the due process clause, which forbids the national government
to deprive a person of life, liberty, or property without due
process of Jaw. Most of the litigation on due process has arisen
in connection with state laws alleged to violate the due process
clause of the Fourteenth Amendment, but the principles estab-
lished in these cases are transferable to the Fifth Amendment.

The words “life, liberty, or property” have been interpreted
broadly, to include a very wide variety of interests. But the
amendment does not forbid that these be taken; it permits a tak-
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ing which is in compliance with the requirements of due process.
The problem as to what constitutes due process falls into two
parts, procedural due process and substantive due process.

It will be remembered that procedural law consists of the
rules by which rights or duties are enforced. The requirements
of procedural due process are met if the government affords a
traditional procedure, familiar to English law, but they are sat-
isfied also by a new procedure, if it results in substantial jusdce.
So if Congress creates a new right of action and provides for
jury trial, this is due process, for jury trial is a familiar proce-
dure; but, since the action is one unknown to common law,
jury trial is not required by the Seventh Amendment, and it
can also be dispensed with without violating the due process
clause, if the new procedure is a fair one. It is even possible for
Congress to provide for a conclusive finding of facts by an ad-
ministrative officer or board, if the essentials of procedural jus-
tice, notice of the proceeding and a fair hearing, are provided.

The requirement of substantive due process applies, not to the
procedure by which interests are affected, but to the substantive
interests themselves. As we have already seen,* the Court will
declare unconstitutional as a denial of due process a law which
invades private rights without accomplishing some recognized
public purpose, but will uphold it if it appears to serve a legiti-
mate public need. The formula for testing state action is found
in the definition of police power—a promation of public health,
safety, morals, or the general welfare. An action undertaken by
Congress under one of its delegared powers and serving one of
these purposes will be also upheld. So the power over interstate
commerce and the postal power have been used to accomplish
purposes like those achieved under the police power of the
states, and the expression “federal police power” is sometimes
used in connection with these two delegated powers.

The Fifth Amendment concludes: “nor shall private property
be taken for public use without just compensation.” This refers
to the power of eminent domain, under which property is taken

4 8ee pp. 111-112.
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by the government for its own use, in contrast to the “taking”
of property under the due process clause, which amounts not to
the appropriation of property because it is useful but to the
destruction of property because it is noxious. No compensation
need be paid for destroying noxious property, but where prop-
erty is taken for the public advantage the power is eminent
domain and just compensation must be paid. It is not necessary
that the government acquire title to property; a long-conrinued
trespass by the government, as by fiving planes low over land
adjoining a national airport, amounts to a raking for which com-
pensation must be made.

In addition to all these rights granted by the constitution, it
will be remembered that rights can also be created by Congress
in the exercise of one or another of its delegated powers, Under
its power to dispose of the public lands Congress created a right
of establishing homesteads, which was protected by national law
against a conspiracy of private persons to prevent the exercise
of the right;”® and under its power over interstate commerce
Congress created a right to engage in collective bargaining
which is likewise good against private persons. Of course, thou-
sands of other rights are also created by act of Congress,

Protecrion oF Civin Rieats

Since civil rights are a part of our national law, they will be
recognized by the courts, state or federal, whenever they are
involved in a controversy. The defendant in a criminal case can
interpose the defense that the evidence against him was illegally
obtained, or that he has already once been placed in jeopardy, or
that the law under which he is prosecuted violates his civil
rights. But in addition to these general recognitions of civil
rights, certain acts of Congress undertake specifically to protect
civil rights by both criminal and civil proceedings.

An act of 1870, originally directed against the Ku Klux Klan,
made it a federal offense for two or more persons to conspire,
or to go in disguise upon the highways or upon the premises of

% United States . Waddell, 112 U.S. 76 (1884).
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another, for the purpose of restricting a citizen in the “free ex-
ercise of any right or privilege secured to him by the const-
tution or laws of the United States.” The same act made it crimi-
nally punishable for anyone acting under color of state authority
willfully to subject any person to a deprivation of rights con-
ferred by federal law.**

The federal Judiciary Code also authorizes civil suit in the
federal courts against persons interfering with  right conferred
upon the plaintiff at federal law. In Hague ». CLO., mentioned
above, the suit for an injunction in the federal court was
grounded on the theary that the officials of Jersey City were
interfering with a federal right of freedom of speech and citizen-
ship.

These statutes are powerful weapons for the defense of civil
rights but have been little used, and then not always with
success.
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PARTII.

BASIC STRUCTURES OF
NATIONAL GOVERNMENT

Foreworn

The basic structures of national government are prescribed
by the constitution, and fundamental principles concerning their
powers, their responsibilities, and their relations are laid down
there. The constitutional provisions are supplemented by legis-
lation, by interpretation, and by extra-legal practices and con-
ventions of one sort or another.!

These organs are not only structurally but, to a degree, func-
tionally basic. Woodrow Wilson, who was a student of political
science before he became a practitioner of the subject, said that
government carries on two activities: formulating a will and
executing that will.* Frank J. Goodnow, another celebrated po-
litical scientist, gave to the formulation of policy the name “poli-
tics,” and to the execution of policy the name “administration.™
Politics is the master, administration the servant, Our legal ar-
rangements chiefly assign the political function to the basic
structures considered in this part of the book. They chiefly as-
sign the administrative function to the organizations considered
in Part I1I. To this distribution of functions, however, there are
certain exceptions. As we shall see in Part III, the formation of

18ee p. 107.

2“The Study of Public Administration,” Political Seience Quarterly, ii,
19;1' P(;Isigl?c):. md Adwministration (The Macmillan Company, New York,

1900).
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policy is in some degrec in the hands of the administrative
branch. Moreover, the President is at once a political and an
administrative officer. He is the nexus between the two branches
and the two functions. The courts also have a double role. In
orthodox legal theory they are mere administrative organs; they
apply the policies established in the constirution or in statures
or other expressions of the political branch. But in fact their
power to interpret these legal documents, giving them one or
another meaning, makes them political organs as well. Since they
are singled out as legally hasic structures in the constitution,
and have as a practical matter political functions, they will be
described in this part.

It would, however, be unrealistic to suppose thar political
action exclusively or even chiefly originates in the government.
Outside forces—political parties and interest groups—impinge
upon the political branch, influencing or determining its deci-
sions; and sometimes, brushing aside this formality, they operate
directly upon the administrative branch, supplying the content
to be given in the administration of law.



CHAPTER 8

POLITICAL FORCES

Yoters and Voting—Interest Groups—Parties—Gov-
ernment by Groups—Theories of Group Autonomy

Voters axn Vorme

In the ideal democracy, every voter would study issues and
candidates and would cast an informed and unselfish ballot in
the public interest. This is not the situation which exists in prac-
tical politics, Studies of voting behavior stress the importance of
traditional voting and interest voting—practices in which both
rationality and disinterestedness may well be lacking.

A considerable majority of the voters in the United States
have a traditional affilistion with either the Republican or the
Democratic party. With some voters, probably a majority, the
ties of traditional association are so strong that they vote for
the candidates of their party without regard for their abilities,
their characters, or their views. A considerable percentage of
voters can be counted on to vote for a candidate who is posi-
tively distasteful to them, if he appears under the emblem of
their party. In the southern states, and in rural regions in north-
ern states, traditional voting is an expression of attitudes fixed by
the Civil War, In northern urban centers, other factors enter
in. Local circumstances are likely to have attached national or
religious groups to one or the other party. In New York City,
for example, the Irish and Jewish vote is predominantly Dem-
ocratic; the Italian vote inclines to the Republican side.

But in the present century traditional voring has declined. The
Progressive party, an insurgent Republican movement, placed
second in the Presidential election of 1g12; and a party of
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the same name polled an impressive vote in 1924. In 1928
H. L. Mencken predicted that Hoover would win over Smith,
giving the unanswerable reason that there were five million more
Republicans in the country than Democrats. But the four cam-
paigns of Franklin D. Roosevelr showed that a great part of the
Republican vote was capable of deflection, and actually tipped
the scales of traditional voting in favor of the Democrats. Never-
theless a very large fraction of the electorate today feels deeply
committed to neither party, and it scems unlikely that the out-
come of any election in the future can be predicted on the
principles used by Mr. Alencken in 1928.

Non-traditional voting is called interest voting, because the
vote is dictated by some interest or objective sought by
the voter, rather than by habirual allegiance. A great part of the
shifting vote consists of “independent” voters, who do not make
an emotional identification with either party, But another part
consists of voters who in times of stress break away from a
party which they usually support. Interest voting takes up
where traditional voting leaves off. But the interest pursued by
the voters may be litle more coherent than a desire for change.
The party in power claims credit for all favorable developments
during its administration, and usually receives that credit from
the voters; it is not eager to be blamed for untoward events, but
it is likely to be punished for them by the voters, even when
they were beyond the control of the party. The Democratic
party was punished in 1920 and in 1946 because it was in power
during the two wars; the Republican party was punished in 1932
for the occurrence of the depression. It has been shown that in
the wheat states the vote is a function of the rainfail. In good
years, the farmers vote traditionally; but in years of drought
they leave the party. This is not so irrational as it appears, for
in the dry years, when the farmer's income dwindles, his debt
burden becomes intolerable, and the party to which he turns
is usually a cheap-money party, which promises that it will in-
crease the currency and thus raise prices and enable the farmer
to meet his fixed debt charges.



Political Forces 147

Until recently the South has been an agricultural region. It Recent
has tradjtionally voted Democratic since the Civil War. The shifts
northern states, both agricultural and industrial, have been in
the main Republican. But there have been periodic secessions by
the agricultural Midwest from the Republican party which ex-
press the farmers’ interest in higher prices or reduced produc-
tion. In 1928 several southern states, traditionally Democratic,
voted for the Republican candidate for the Presidency. This was
no doubt in part a prohibitionist and anti-Catholic vote, but it
has been interpreted also as a tentative groping of the emerging
industry of the South toward the party which was at that time
considered the industrial party, the Republican. In the 1930%,
however, the grip of the Republican party on the industrial
states was broken. Large numbers of industrial workers left the
Republican party and became somewhat loosely affiliated with
the Democratic party, partly because of the relief program of
President Roosevelt, but more especially because of the social
security program and the National Labor Relations Act of 1935,
which protected the workers in joining unions and obliged the
employers to practice collective bargaining. But the urban in-
dustrial vote can hardly be considered a safe property of the
Democrats. The Political Action Committee, the political arm
of the C1.O., has had considerable success in swinging this vote
to individual candidates, whether Democratic or Republican, on
the basis of their personal positions on questions in which labor
is interested.

These are the major examples of interest voting since the Civil
‘War. Interest voting ranges in intelligence from a fairly mean-
ingless “protest vote,” largely negative, which expresses hostility
to the party in power, whether because of its actions or because
of events beyond its control, to a fairly enlightened adherence
to a new program which shows some promise of satisfying the
needs of the interested voters. It is not necessarily to the dis-
credit of interest voting that it seeks to gratify interests. Every
interest group tends to identify its own interest with the public
interest, and would resent the suggestion that its interest voting
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was selfish, Moreover, in some cases it is true that the interest
which a group of voters supports offers no advantage to them
which it does not offer to the whale community. Many tradi-
tionally Republican voters supported President Roosevelt in
1940 solely because they believed that his policy in foreign af-
fairs was best for the entire country.

InTEREST GROUPS

A body of voters who seek a common interest is called an
interest group. An interest group may lack formal organization;
on the other hand, it may be highly organized. A formally or-
ganized interest group is called a pressure group or a lobby.
These organizations exist side by side with the party organiza-
tions. They do not ordinarily express themselves by endorsing
or challenging one of the parties, Rather, they work within the
framework of both parties, sometimes taking advantage of the
competition between the parties but often ignoring it altogether.
Unorganized interest groups have no effective means of expres-
sion but the vote. In times of economic distress, or under some
other stimulus, they express themselves thus, and produce one
of those convulsive overturns called political landslides. Pressure
groups, however, operate effectively year in and year out.

The chief pressure groups on behalf of business are the Na-
tional Association of Manufacturers, representing big business,
and the United States Chamber of Commerce, representing var-
ious levels of business. In addition, trade associations undertake
to advance the interests of businesses engaged in a given type of
activity. The American Bankers Association is a familiar exam-
ple. Organized labor is represented by the American Federation
of Labor, the Congress of Industrial Organizations, and the Rail-
road Brotherhoods. The Farm Bureau is the largest lobbying
organization for agriculture, but the National Grange and the
Farmers Union are active. The chief veterans’ organizations are
the American Legion, the Veterans of Foreign Wars, and the
American Veterans Committee. Professional associations also act
as polirical pressure groups. The American Medical Association,
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the American Bar Association, and the National Education As-
sociation all undertake to advance the interests of their members
by political action.

For the most part, pressure groups are concerned to promote
special interests. Some, however, champion not merely programs
which serve their members but also proposals in which their
members have no special interest. The veterans’ organizations
take a stand not merely on veterans' problems but on questions
of general interest. The church organizations are primarily in-
terested in general questions, and only occasionally in issues pe-
culiar to the churches. There are a few pressure groups, like the
League of Women Voters, which represent no special interest
whatever. The League is not a feminist organization but a “re-
form” group, and has fought a long battle for extension of the
merit system at both the national and the state levels.

Some pressure groups take part in political campaigns, at-
tempting to influence both the nomination and the election of
candidates. The Farm Bureau will seek, in 2 given Congressional
district, to have a good Farm Bureau man nominated by each
party; there is then no need for Farm Bureau activity in the fall
election, for whichever way the election goes the Bureau will
win. Labor unions sometimes try to influence the nominations
of both parties, if they succeed only with one, they may support
that candidate vigorously in the fall election. Another tactic is
to attempt to influence policics and elections by organizing a
minority party, The Prohibition party is less a party than a pres-
sure group. It does not seriously expect to control the personnel
of government by winning elections, but it hopes to influence
nominations and policies by offering or threatening to offer its
own candidates.

Ordinarily, however, pressure groups do not concern them-
selves with the election of candidates. They find it to their ad-
vantage to accept the legislators who are elected and then influ-
ence their votes on proposed legislation. They exert pressure
also on the President and on commissions and other executive
organs charged with the enforcement of law. They seek to write
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their programs into party platforms—if possible, the platforms
of both major parties. They are often able to accomplish these
purposes without making a formal show of strength in the elec-
tions because officeholders are aware of the voting behavior of
their constituents. Ordinarily an incumbent Congressman has
been nominated or elected by a majority which would be con-
verted into a minority if members of a substantial interest group
were detached from his supporters. The interest group may be
a distinct minority in his district, vet it can defeat him for re-
election. He may have received the support of only a m1nor1ty
of the members of that interest group in his district, yet he is
obliged to retain what he has. It mav even be the case that the
interest of the pressure group is inconsistent with the interests
of most of his supporters; still he must satisfy the demand of
the pressure group. He is able to do so with jmpunity because
voters are seldom provoked to punish a Congressman for his
votes on any legislation except that in which they themselves are
immediately interested. So a Congressman from a district con-
taining substantial agricultural and labor groups will vote to raise
agricultural prices, without grear fear of retaliation from the
industrial workers who must pay those prices; he will also sup-
port a policy of raising industrial wages, with little likelihood
of arousing resentment on the part of the farmers who must pay
higher prices for manufactured goods.

Not all pressure groups represent substantial organizations of
voters. Some lobbies seek only to inform and persuade Con-
gressmen, with no hope of coercing them. Others rely on more
indirect means of pressure. The National Association of Manu-
facturers represents an altogether negligible number of votes,
but it undertakes by advertisements and other propaganda de-
vices to enlist support for its proposals from the masses of un-
organized voters, or at least to persuade Congressmen that such
support exists. The specious appearance of popular demand is
often as successful as the reality in influencing votes in Congress.
The newspapers have in recent years played a considerable part
in such propaganda compaigns.
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But the Congressman is not a completely accurate barometer The Con-
of pressures. He may be so closely identified with a particular EF€SSman
interest that he will ignore the suggestions of other interest
groups, even at the cost of losing votes. Moreover, he owes
loyalty to his political party and will go a certain distance in
support of the policies advocated by the party leadership, even
at the risk of alienating interest groups adversely affected. The
conscientious Congressman is obliged to strike a balance be-
tween his convictions—that is, the interests he personally en-
dorses; the demands of his party; and the pressure of interest
groups in his district. The less conscientious Congressman has
a simpler task,

One other situation requires description. Sometimes a Con- Blacs
gressman is so deeply committed to the support of a particular
interest that he regularly acts in concert with others similarly
situated on all questions affecting that interest. So the “agricul-
tural bloc” is a familiar feature of the Senate. Similarly blocs
may form about silver, wool, or cotton. For a time during the
Presidency of Franklin D. Roosevelt there was a “liberal bloc”
in the House of Representatives which caucused on pending
legislation in order to sertle on a common policy. A bloc cuts
across party lines and sometimes establishes ties between legis-
lators which are closer than party ties.

Partizs

In theory the voter is the basic unit in the party. He chooses Role of
the party officials, and directly or indirectly he nominates the the voter
candidates of his party for public office. In practice, of course,
the individual voter takes little part in party activities. The party
officials, from precinct committeemnan to national chairman, are
determined by the small fraction of the party which takes an
interest in these matters—professional, semi-professional, and
amateur politicians. Where the direct primary is used for nomi-
nating candidates, the voter may take a more active part. He is
likely to accept an “official slate” agreed upon by the party
officials, but he may support an outside candidate. Party leaders
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rely more on the passivity than on the support of the voters,
and an outside candidate who challenges their control some-
times wins enough votes in the primary to be nominated. So
there may arise the curious situation of open conflict between
4 nominated candidate of the party, chosen in the primary elec-
tion, and the officials of the party organization. This conflict
may be resolved through the ousting of the party leaders by the
candidate and his followers, who then gain control of the party
machinery; on the other hand, the party officials may secure the
defeat of the candidate in the general election or at an ensuing
primary; finally, the party division may persist indefinitely.

Very important tasks are entrusted to parties in our system of
government. They are supposed to take stands on national issues
and to offer the voters clear-cut alternatives to choose between.
They are expected to educate the voters by offering rival argu-
ments, on the Jevel of rational persuasion, on the merits of their
respective policies. To carry out their programs, they should
nominate candidates committed to the support of their policies.
But a party organjzation tends to become an end in itself. The
first task of the party officials is to retain control of the party;
a second purpose, likely to be sacrificed to the first, is to elect
candidates. The advocacy of definite policies may cause the de-
fear rather than the election of candidates. Consequently, politi-
cal parties tend to avoid embarrassing issues and to be all things
to all men, It has often been remarked thar the national plat-
forms of the Democratic and Republican parties usually resem-
ble each other closely. Both promise preferential trearment to
farmers, businessmen, labor, and veterans. Both promise prudent
management of national finances and alert conduct of foreign
policy. They differ in their estimates of the comparative merits
of the two parties,*

1Mr. Dooley put it thus: “Years ago, Hinnissy, manny years ago, they
was 2 race between the dimmycrats and the raypublicans f'r to see which
shud have a choice iv principles. Th' dimmycrats lost, I dinnaw why.
Mebbe they stopped to take a dhrink, Annyhow, they lost. Th' raypubli-
cans come up and they choose the ‘we commind’ principles, and they was
nawthin' left fr the dimmycrats but the ‘we denounce and deplores.’ 1
dinnaw how it come about, but th’ dimmycrats didn’t like th” way iy’
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Party platforms are hospitable to the more trifling demands of Party dis-
pressure groups. Sometimes a pressure group succeeds in forcing unity
a party to take a stand on a really vital issue. This is likely to
split the party, as the issue of free silver split the Democratic
party in 1896, and the civil rights issue in 1948. The cohesive
forces in our major parties are supplied by traditional party af-
filiation and machine organization rather than by principle. Fach
party is a congeries of incompatible elements, and periodically
the inconsistencies emerge. When the Republican party was in
power in the 1920's, its majority in the Senate was sharply di-
vided between the representatives of eastern financial and indus-
trial interests and the insurgent Republicans of the west—"sons
of wild jackasses,” as conservative Republican Senator Moses of
New Hampshire called them. In the second term of Franklin D.
Roosevelt there became apparent a division between conserva-
tive southern Democrats and the Democrats from urban and in-
dustrial regions in the North which paralyzed the party on many
important issues. For a party so constituted, it is dangerous to
take a stand on controversial questions. When it becomes im-
possible not to take a stand, the party splits.

The importance of pressure groups in the formulation of pol~ Role of
icy is a consequence of the abdication of this function by the pressure
political parties. By and large, the parties confine themselves to groups
electing candidates, and leave it to pressure groups to determine
the actions of those candidates when elected.?

The voting on bills in Congress is usnally not on party lines;

thing shtud, an’ so they fixed it up between thim that whichiver won at
th' iliction shud commind an’ congratulate, and thim that lost should de-
nounce an’ deplore. An’ so it’s been, only the dimmycrats has had so linle
chanct fr to do annything bur dencunce an’ deplore that they’ve slmost
lost the use iv the other wurruds.” F. P. Dunne, Mr. Dooley’s Philosophy
(William Heinemann, London, 1900), p. 1oc.

2 Stuare Chase said in 1947: “The Democratic-Republican system is not
nearly good enough for the atomic age. After watching it carefully from
the sidelines for a gencration, I have concluded that it fulfills two func-
tions, as follows: (1) it gives us something to bet on, like a horse race;
(2) every so often it swings a large mass of small jobs from one gg::jx]p of
City Hall party workers with limited IQ’s to another group similarly
handicapped.” ’¢7, July, 1947, p. 7.
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a bipartisan coalition is ordinarily required to make up a major-
ity, and the minority which opposes the bill is also bipartisan.
The dangers in this situation are obvious. Political parties are
accountable to the voters at the polls, But pressure groups are

. irresponsible. Although they are compased of voters, they are in

Presiden-
tial leader-
ship

almost all cases minorities, and the interests which they seek to
advance are minority interests. Pressure groups are seldom con-
cerned to promote the public interest.

The situation would be entirely intolerable were it not for the
alleviating factor of Presidential leadership. A party can be a wet
party in some areas, and a dry party in others; but it is difficult
for the Presidential candidate to be neither wet nor dry. The
Democratic candidate in 1928, Alfred E. Smith, campaigned for
repeal of the Fighteenth Amendment, although the party’s plat-
form was silent on the question. Nevertheless even a successful
candidate is not always able to control his party. Party discipline
is extremely weak. The separation of powers encourages loose
party organization, as the Parliamentary system encourages strict
party organization. The federal nature of our government,
which makes a national party a mere federation of forty-eight
state organizations; the size and varicty of the country, which
produce sectionalism—these play a part in weakening party dis-
cipline. But the most important cause is the fact that each party
relies upon, and is obliged to retain, a large number of tradi-
tional voters whose interests are in many ways inconsistent. This
makes unified action impracticable, and encourages independ-
ence on the part of individual Congressmen.

The voters have learned to look to the Presidential candidates
to fulfill the roles traditionally assigned to political parties. It
does no good to denounce this as dictatorship or Caesarism, for
the voters must be allowed to look somewhere for political rep-
resentation. But the most effective personal leadership cannot
take the place of a functioning party system. And to place pri-
mary reliance upon individuals is not without its dangers for a
democracy.
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GovERNMENT BY GROUPS

Interest groups do not confine themselves to influencing gov-
ernment from the outside. They wish to entrench themselves
within government, and themselves to make and administer the
laws in which they are interested. Aside from electing candi-
dates to office, there are three techniques by which this is ac-
complished.

Interest groups succeed in procuring the establishment of a
governmental agency for the advancement of their interests, The
Departments of Agriculture, Commerce, and Labor were cre-
ated at the insistence of farmers, businessmen, and trade unions.
Between such a governmental agency and the interest group re-
sponsible for its creation there exists a relationship of great cor-
diality. The interest group defends the agency before Congress
and protects its appropriation when budget cuts are threatened.
The agency administers the laws with full sympathy for the in-
terest group; it also frames new bills for the advancement of the
interests it was created to promote, and advocates their passage
through Congress. Tt is assisted in this task by the committee
structure in Congress. The committee in each house which deals
with measures in which the agency is interested ordinarily has
an intimate relation with both the interest group and the agency
and is likely to report favorably the bills sponsored by the
agency. Since committee reports arc usually accepted by the
house, there is a strong likelihood of the bills’ being enacred
into law.

The second technique by which interest groups influence gov-
ernmental action might be called infiltration. The group sup-
plies the personnel of government. This is most prominent at the
state level. In Alabama and Utah the attorneys in the state are
authorized by statute to elect the persons charged with adminis-
tration of the laws governing admission to the bar. In Alabama
the state medical association chooses a board of censors which
administers the laws for the licensing of physicians, and which
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also becomes ex officio the state board of health. Probably the
results are not very different when the licensing officials are ap-
pointed by public authority, for they will almost certainly be
appointed from the profession to be regulated.

At federal law, interest representation on public bodies is not
uncommon. Of the thirty-six members of the National Railroad
Adjustment Board, which has quasi-judicial power to decide dis-
putes growing out of gricvances or allegations of the violation of
the contractual rights of cmployees of the railroads, half are ap-
pointed by the carriers and half by labor organizations of em-
ployees. The Railroad Rerirement Board, which administers the
retirement system, unemployment insurance, and employment
service for railroadmen, consists of three members appointed by
the President with the advice and consent of the Senate. One is
appointed from recommendations made by representatives of the
carriers and one from recommendations made by representatives
of the employees; the third, the chairman, represents the public
interest and is appointed without designated recommendation.
The National War Labor Board consisted of four members rep-
resenting the public, four representing employees, and four rep-
resenting employers. These, however, were appointed by the
President rather than chosen by the interest groups. The Fair
Labor Standards Act of 1938 provided that the Administrator of
the Wage and Hour Division should appoint for each industry

n “industry committee,” one-third of the members of which
should represent the public, one-third the employees, and one-
third the employers in the industry. This committee, after elabo-
rate studies, was to recommend minimum wages for the indus-
try, not to exceed forty cents an hour. The Administrator was
free to reject the recommendation and refer the question back
for further study to the same committee, or to another commit-
tee, if he wished. This machinery has become obsolete since the
goal of forty cents an hour has been universally attained.

The third and most surprising technique by which interest
groups acquire governmental power is the direct transference of
legislative power from the legislature to the interest group. In



Political Forces 157

1893 Congress by statute directed the Interstate Commerce
Commission to adopt as a rule governing the height of dbawbars
on freight cars a standard to be certified to it by the American
Railway Association, which represented the businesses being
regulated by the act. The most important national statutes of
this character were the National Industrial Recovery Act of
1933, the Bituminous Coal Conservation Act of 1935, and the
second Agricultural Adjustment Act, that of 1938. The first two
were declared unconstitutional; the third is still in effect.

In the National Industrial Recovery Act, Congress provided
that businesses in a given field of enterprise might form an or-
ganization which would frame 2 “code of fair competition” for
the government of the industry. The President was to adopt and
proclaim the code as law if in his judgment it tended to promote
recovery from the depression. He was also given the power to
alter terms in the code before proclaiming it, if this seemed nec-
essary. The legally effective step was of course the proclamation
by the President. In Schechter Poultry Corporation v. United
States® the Supreme Court held the act unconstitutional as a dele-
gation of legislative power to the President. The Court looked
askance at the intervention of a private group in the lawmaking
process, but since the effective legal action was that of a public
official, the President, it was not possible to attack the statute as
a delegation of public power into private hands.

The Bituminous Coal Conservation Act of 193§ raised the
question directly. An excise tax of 15 percent of the value of
coal at the mine was imposed upon all coal operators, but go per-
cent of the tax was returned to those who subscribed to a code
for the coal industry. The act further provided that when op-
erators producing more than two-thirds of the national tonnage
of coal mined should agree with their employees, numbering
more than one-half of the mine workers, on maximum daily and
weekly hours of labor, this standard should be binding on all
code members. Moreover, whenever in any district operators
producing more than two-thirds of the coal mined in that district

8295 US. 495 (1935).
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should agree on wages with their employees, numbering more
than ofe-half of the mine workers in the district, this figure
should become the minimum wage to be paid by all code mem-
bers in the district. The effect of the tax and rebate, said the Su-
preme Court in Carter v. Carter Coal Co.* was to oblige coal
operators to subscribe to the code, and once they had become
code members the other provisions of the act subjected them to
the exercise of legislative power by a majority which could bind
them without their consent. “This is legislative delegation in its
most obnoxious form; for it is not even delegation to an official
or an official body, presumptively disinterested, but to private
persons whose interests may be and often are adverse to the in-
terests of others in the same business.” The act was held an
unconstitutional delegation of legislative power, and was also
held to violate the due process clause of the Fifth Amendment.

The Agricultural Adjustment Act of 1938 presents the oppo-
site situation, the revocation of law at the will of a private group.
The act provides that the Secretary of Agriculture shall by
proclamation fix farm marketing quotas to bind the producers of
various crops, but if more than one-third of the farmers affected
vote against marketing restrictions, the proclamation becomes
void. Provisions of this type have been held not to involve an
unconstitutional delegation of legislative power.?

Such practices are not necessarily inconsistent with the public
interest. In some cases it can plausibly be argued that the group
interest and the public interest are identical. Furthermore, it is
clear that valuable, sometimes indispensable, information and ad-
vice can be obrained from the group most directly affected by
legislation or administration. Finally, it is in many cases necessary
to ealist the support of the group to be regulated, or effective
regulation is impossible. But obviously the policy of entrusting
public power to private groups, or to the representatives of pri-
vate groups, is full of danger and should be used only with great
caution.

4298 US. 238 (1036).
5 Currin v. Wallace, 306 US. 1 (1939).
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TrEORIES OF GROUP AUTONOMY

Yet many people have held precisely the opposite point of
view. The theory that society should be based on the principle
of self-determination by occupational groups has been widely
held. Oddly enough, this point of view has been advocated by
schools of thought ranging from the extreme left to the extreme
right. It has been founded on the complete repudiation of the
state which anarchists teach, and on the idealization of the state
by fascists.

Syndicalism is a political philosophy derived from anarchism.
It is chiefly a French and Italian doctrine, although it was the
creed also of the LW.W., the Industrial Workers of the World,
the “one big union” movement which attracted many American
workers in mining, Jumbering, and itinerant occupations during
the second and third decades of this century. There are different
schools of syndicalists, but all advacate the abolition of the state
and the substitution of a society organized in terms of occupa-
tional groups of producers. The syndicalists believe that this
would end economic exploitation. During the same period the
English school of guild socialists—G. D. H. Cole and Sidney and
Beatrice Webb are the best known—advocated a change in the
system of representation, with guild or occupational represen-
tation replacing territorial representation. The guild principle is
not necessarily socialist, Something rather like it is seen in plural-
ism, 2 philosophy particularly popular in England during the
first three decades of the present century. Frederick W, Mait-
land, Harold J. Laski, and Ernest Barker were the Jeaders of the
pluralist movement. The pluralists adapted the natural-rights
philosophy to social groups. Voluntary associations they re-
garded as natural expressions of human personality, essential to
the satisfaction of human needs. The state was only one such as-
sociation and should not have decisive control over the others.
So the chief concern of the pluralists was to attack the theory of
sovereignty and its legal and sociological implications.

The corporative state, on the other hand, was an exaltation of

Advocates

of group
autonomy

1. Syndi-
calists

2. Guild
socialists

3. Plural-
ists



4. Corpo-
ratinism

A limited
pluralism

160 American National Govermment

the state, and yet it professed to practice group autonomy. The
Chamber of Corporations in the Italian fascist statc replaced the
old Chamber of Deputies, which had been chosen from territo-
rial districts. The “corporations” were vertical organizations of
the various industries, trades, and occupations. They included
employers and employees, and all enterprises, large and small. In
theory the corporations derermined their own affairs, but in
practice they were controlled by the Fascist party. In Nazi Ger-
many, occupational groups were organized into estates or
Staende in much the same manner. Fascist Austria, 1934~1938,
planned a similar system but did not perfect it. There was a
theoretical reason for the corporative state and a practical rea-
son. In theory the vertical organization of industry practiced by
the corporative state denied and refuted the Marxist doctrine of
class struggle, which emphasized the horizontal stratification of
society. The corporative system represented harmony rather
than disharmony, and thus made the state the apex of an inte-
grated and monolithic structure. In practice, the corporative
state served the secret purpose of fascism, which was to give
over society into the hands of thosc who controlled the indus-
tries. The corporations and estatcs were at the mercy of their
leaders, who were the owners of great enterprises and managed
the whole economy to serve their purposes.

What one thinks of group autonomy depends on what one
thinks of many other things. Probzbly no simple answer would
be satisfactory. The traditional American attitude is to agree
with the pluralists that some things should indeed be placed be-
yond the reach of the state; bu this does not imply a pluralist
organization of all society—it means only that a few cherished
principles like freedom of speech, of worship, of association
should not be denied. Beyond this, American tradition looks to
democratic determination of all questions, rather than the sur-
render of the power of determining them to private groups. Yet
if the argument of this chapter is correct, we have officially and
legally gone a short way down the road of pluralism; and un-
officially, in party and legislative matters, we have gone much
farther, Pluralism implies 2 confidence in the beneficence and the
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moral value of groups. “We should see value in the Mafia,” said
Ernest Barker. In our Mafia—the “black horse cavalry of privi-
lege” who are denounced by party orators every four years, but
not often in between—we may indeed see value, for the repre-
sentation of group interests is useful and even indispensable; but
we must learn to be wary of them as well.
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CHAPTER 9

THE ELECTORAL PROCESS

National Offices—The Franchise—Political Parties—
The Process of Selection

NatroNaL OFFICES

At the peak of the expansion in personnel in the federal serv-
ice during World War II, about one person out of every forty
in the United States was a salaried civil officer or employee of
the federal government. Out of this group of more than
3,000,000, only §33 are selected through popular elections, In
[ater chapters, we will consider the vast army of appointed offi-
cers and employees in the federal service; in this chapter, atten-
tion will be directed toward the legal provisions, governmental
operations, and political activities revolving around the 533 elec-
tive offices in the federal system,

The federal government has been described as a government
of three major departments, executive, legislative, and judicial.
In only two of these, executive and legislative, do the people
have any direct voice in the selection of officials. Let us look at
the part actually played by an individual voter in the selection
of the elective officials of the federal government. Every two
years the voter is privileged to vote for one of the 435 members
of the United States House of Representatives.* In two out of
three of such biennial elections a voter may also vote for a can-
didate for the United Scates Senate. Each state has two Senators,
but they are elected at different times. Every four years a voter
may vote (indirectly, as will he explained) for candidates for the

In a state where one or more Congressmen are elected at Jarge, Ohio,
for example, a voter may vote for such Congressmen-at-large in addition
to the one from his district.
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offices of President and Vice-President. Thus any one voter may
normally participate during a four-year period in elections to
fill not more than five of the 533 elective offices in the federal
government. This may seem a “short ballot,” and by comparison
with state and county office ballots it is; but a British voter at
even longer intervals may vote for a candidate to fill only one
position in the national government, namely, membarship in
the House of Commons.

Even though the part one voter plays in the affairs of the fed-
eral government may seem insignificant, nevertheless our demo-
cratic form of governmenr depends on a free electoral system.
By and large, the 533 elective officers determine the policies of
government. When officials know that to stay in power they
must stand for election at relatively short intervals, they are not
likely to disregard the wishes of the voters. How does one be-
come 2 voter in federal elections?

Tur Francsise

The privilege of voting or the right to vote is not a personal
right or right of citizenship; it is confined to those who meet the
requirements of the laws governing the suffrage. The terms
“franchise,” “suffrage,” and “vote” are all used interchangeably
to apply to the privilege or act of participating in choosing offi-
cials or expressing choice on policies in an election. Collectively,
voters are referred to as the electorate or the people.

At the time the constitution was originally ratified, it was nec-
essary to prescribe qualifications for voters for only one set of
federal officers. Only the members of the lower house of Con-
gress, the House of Representatives, were to be elected by popu-
lar vote. The method used in the constirution for prescribing the
qualifications of the voters for this office was to adopt by refer-
ence the qualifications prescribed in the several states for voters
for members of the state legislature. Article I, Section z, of the
constitution provides that “the electors in each state shall have
the qualifications requisite for electors of the most numerous
branch of the state legislature.” When United States Senators
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were made popularly elective in 1913 by the Seventcenth
Amendment, the same language was used to describe the elec-
torate for the Senatorial office.

A third set of federal officers has since come to be elected by
popular vote. The Presidential electors from each state were to
be appointed “in such manner as the legislature thereof may di-
rect.” In the first Presidential election, the state legislatures chose
the electors, but by 1832 all states had provided for the popular
election of such electors except South Carolina. South Carolina
continued to choose them by the legislative method until the
Civil War. The states have given the right to vote for Presiden-
tial electors to those whom it permits to vote for other offices.
On the whole there is at present a uniform suffrage for state and
federal offices within each state. A state does not fix qualifica-
tions for voters for members of the lower house or “most nu-
merous branch” of its legislature different from those for voters
for members of the upper house, or for the governor. It is true,
however, that there is no uniform national suffrage. A brief re-
view of the laws of the various states will make this clear.

Today every state requires that a voter be a citizen of the
United States, although in the past some states have extended the
suffrage to aliens who had made application for United States
citizenship. All states also have a residence requirement, ranging
from three months to two years in the state and including a
shorter period in the county or voting district. There is in addi-
tion a minimum age requirement—in Georgia eighteen, in other
states twenty-one years. In about half the states there is a literacy
or cducational test, which is satisfied by the completion of a
stipulated amount of schaoling, or, alternatively, successful pas-
sage of a reading test. All but two require the registration of vot-
ers within a given period, ranging from two weeks to three or
four months, before the date of the election. In many states a
person must register at regular intervals; a growing number of
states, however, have permanent registration—that is, as long as
the voter resides in the state he need not reregister, although if
he moves from one voting district to another he will be required
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to transfer his registration. One other qualification for voting is
found in seven southern states: the payment of a capitation tax,
commonly called 2 poll tax.

There are certain disqualifying provisions which should be
noted. The constitution or statutes of a state may provide that
persons convicted of certain crimes be deprived of the right to
vote, either permanently or during any period for which they
may be in prison. Insanc persons or persons of unsound mind are
generally excluded from the franchise. In some states, wards of
the state or of local units—thar is, persons in public charirable
institutions—are not permitted to vote.

Certain provisions of the national constitution in addition to
those referred to above deal with the right to vote. The Four-
teenth Amendment provides that if a state denies the suffrage to
any male inhabitants of the state twenty-one years of age or
over, its representation in the House of Representatives shall be
proportionately reduced. The enforcement of this provision
would require Congressional action, and no such action has ever
been taken. More important is that clause in the same amend-
ment which forbids any state to “deny to anv person the equal
protection of the laws.” This federal puarantee forbids the state
to practice unfair discrimination in voting as in other fields. A.
state must allow Negroes, for example, to vote on the same terms
as white persons. This applies not only in elections but in the
primaries in which candidates are chosen. The Fifteenth and
Nineteenth amendments were directed specifically at the prob-
lem of suffrage. The Fiftcenth Amendment forbids the Unired
States, or any state, to deny a person the right to vote on account
of his race, color, or previous condition of servitude; the Nine-
teenth provides that neither the United States nor any state shall
deny the right to vote on the basis of sex It will be observed
that these two amendments do not by themselves give anyone
the right to vote; they merely provide that the state in confer-
ring the right to vote cannot withhold it on these grounds.
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tion is one in which the members of a political party choose can-
didates for public offices. The white primary was for a long time
effective in rendering Negroes politically powerless. In the
southern states the only real contest, even for United States Sen-
ators and Representatives in Congress, occurs in the Democratic
primary; the election itself is merely a perfunctory ratification
of the verdict of the voters in the primary. For many years it
‘was assumed, and even held by the Supreme Court, that 2 politi-
cal party had a right to determine its own membership. If a po-
litical party were not an agency of the state it could establish
racial qualifications without violating the Fourteenth and Fif-
teenth amendments, which forbid the states to practice discrimi-
nation. In 1944, however, the Supreme Court held that Negroes
were entitled to vote in Democratic primaries in Texas and that
any law, rule, or regulation which secks to prevent them from
taking part in choosing elective officials is a violation of the Fif-
teenth Amendment.” This decision, together with one rendered
three years before, holding that Congress has the power to pro-
tect persons participating in Congressional primaries,® apparently
sounds the death knell to the white primary.

All such rights would be incffective if there were not an hon-
est administration of the primaries or elections in which federal
officers are chosen. The Supreme Court has held that not only
the voting rights conferred by the constitution bur the implied
right to an honest count come within the protection of the
power of Congress, and it has been made a penal offense for a
state officer to abridge the right. On numerous occasions persons
have been convicted of violating laws regulating the conduct of
elections in which federal officers are elected.

So history has seen the progressive democratization of the
electoral process. Legislators and Presidential electors have been
made popularly elective, and the franchise has been extended
and protected. One other national function may fall to the elec-
torate. The first twenty amendments to the national constitution

2Smith v. Allwright, 321 U.S. 649 (1944). °
8 United States v. Classic, 313 U.S. 299 (1941).
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were ratified by state legislarures. The Twenty-first, however,
was ratified by conventions in the states, the members of which
were elected by popular vote. In voting for one slate of delegates
or the other, the voters were in fact voting for or against the
ratification of the amendment. For all practical purposes the
amendment was ratified by popular vote.

PoLiTiCAL PARTIES

The laws define the electoral process, but they are powerless
to make it operate. Nor could it function by the spontaneous ac-
tion of individual voters. If every voter were truly independent,
and voted for candidates according to his private judgment, it
would be virtually impossible to fill any office. Organization is
necessary to present choices to the voters and to restrict those
choices within workable limits, For this purpose we rely on po-
litical parties.

A political party is not a very exclusive organization. To be a
Democrat, legally recognized as such, one needs only to enroll
or register as a Democrat or vote the Democratic ticket. Repub-
lican membership can likewise be easily acquired. Only some of
the minor parties, such as the Socialists and Communists, require
a person to be “admitted” to the party and to pay dues if he ex-
pects to retain his membership. A person does not become a
member of the Socialist party simply by voting for Socialist can-
didates. The Democrats and Republicans, however, ask for no
more than a vote. To a major party leader, a voter who switches
from the leader’s party is a disloyal renegade; but the voter who
changes to the leader’s party is a far-sighted, upright citizen who
is willing to place the welfare of his community above that of
his party.

Equally loose are the rules applying to persons who want to
run for office as members of the Democratic or Republican
party. In general it may be said that the two major parties do
not care what 2 person believes or advocates so long as he can
get the vores. The principle was well stated by the late Senator
Borah of Idaho as follows: “Any man who can carry a Repub-
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lican primary is a Republican. He might believe in free trade, in
unconditional membership in the League of Nations, in states
rights, and in every policy that the Democratic party ever advo-
cated; yet if he carried his Republican primary he would be a
Republican. He might go to the other extreme and believe in
the Communistic state, in the dictatorship of the proletariat,
in the abolition of private property and in the extermination of
the bourgeoisie; yet if he carried his Republican primary, he
would still be a Republican.™

In a study of governmental functions one is accustomed to ex-
amining constitutions, laws, statutes, and regulations in order to
determine the functions with which this or that agency is
charged. The functions of political parties are real, even essen-
tial, but they are not written out in the laws of the land. It is true
there may be, and especially in more recent years there are,
regulations which political parties must abide by in performing
their functions, but it is taken for granted that certain functions
will be performed. First, political parties select candidates for
elective offices and designate available personnel for appointive
positions. Candidates for elective offices are ordinarily selected
through primaries or conventions but appointive personnel are
designated by the regular party organization, The organization
as a functioning unit, and the primaries and conventions, will be
explained more fully later. Secondly, political parties in some
degree enunciate principles, either specifically through platforms
or official party statements or through practices and traditions,
upon the basis of which voters are supposed to choose in decid-
ing their party allegiance or support. Presumably people who
vote with the Democratic or Republican party believe that there
is a difference between what the two parties advocate. Relatively
few voters, however, could point out differences in their plar-
forms. So far as the voter is concerned, it may be simply a choice
between the party in power and the party wishing to get into

4“Child of the Sacred Primary,” New York Times, May 29, 1923,
uoted by Clarence A. Berdahl in “Party Membership in the United
tates,” American Political Science Review, xxxvi, 16-50, 241-262, at . 16
(Feb.-April, 1942).
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power. The things that are being done are condemned by the
“outs,” but it is not always necessary to say how things will be
done. A third party function is that of waging political cam-
paigns in an attempt to secure the election of its nominees. For
the higher offices especially, virtually the whole burden of a
campaign js catried by the party rather than by the candidates
personally, Imagine a candidate having to spend several million
dollars of his own money to be elected President! Yet the major
parties spend millions in every Presidential clection, In the
fourth place, political parties are supposed to help keep the vot-
ers informed on matters of politics and government, With a
party of opposition always ready to criticize any false move by
the party in power, it is expected that the latter will be careful
to act in a way which will best serve the public interest, or at
least satisfy the demands of the public. There may be some ques-
tion s to the educational value of the propaganda put out by the
political parties. But in a democratic country all parties are free
to disseminate information and the voters are expected to use
their own judgment as to its validity. Finally, political parties act
as a lizison agency among the various offices and departments of
government, to make it possible for the government to’ operate
more smoothly. A President and Congress of different political
parties are notorious for their failure to work together. The
leadership in Congress and in the Presidency results not from
any constitutional or statutory provision but from the relation-
ships that have grown up in the party system. A President with
a Congress dominated by the opposite political party has the
same legal power and authority as when the Congress is over-
whelmingly of his parcy; but his practical authority is far greater
when his party controls the legislature.

In order to accomplish the several party functions, parties
must have organizational activities. There is a kind of ebb and
flow of party activities which is related to the election cycle.
The highest degree of activity is reached in the period before
the general election every four years when the Pxesident, Vice-
President, one-third of the United States Senators, the members
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- of the national House of Representatives, the governors in most

of the states, and many other state and local officers are elected.
Because of the interdependence between national and state party
organizational activities, it will be necessary to include some
state and local material to give a complete picture,

Temporary organizations of extremely short duration are the
primary elections and conventions. In most states it is in the pri-
mary election that the voters of the party have complete author-
ity over party affairs—if only for a day. In these states party
members in the primary select candidates of their party for the
various offices from constable to governor or United States Sen-
ator, elect the local or basic party officials upon whom the whole
superstructure of the party organization is built, and elect dele-
gates to a stace or district convention of the party. There are, of
course, variations in voter functions in primaries among the
states. In some states the voters are even given an opportunity to
express a choice for a candidate for President. In a few states
party officers and convention delegates are not elected in the
primaries. Instead, “primary meetings” of voters are held in each
local precinct and delegates are elected to state conventions.
From the standpoint of the party organization the primaries or
primary conventions are extremely significant. In most states this
is the only point at which the voter has an opportunity to influ-
ence the organization or policies of his party.

Conventions are much older party agencies than are primaries.
In the primary the party member or voter himself acts for the
party; but in the convention delegates represent voters in the
transaction of party business. Conventions may be held in any
political jurisdiction from a county or city to the entire nation,
but in general only state and national conventions attract much
arrention. In Presidential election years the state conventions
generally elect delegates to the national convention of the party.
Since delegates may be “instructed” to vote for one or another
candidate for President, or a slate known to favor one candidate
may be chosen, there may be considerable interest in stace con-
vention proceedings. A state convention may also nominate can-
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didates for Presidential electors, and indicate the persons whom
it wishes to represent the state on the national committee of the
party.

The national convention of the party is an event of interest
and jmportance. Although neither the constitution nor the stat-
utes require it, one of the two men named by the two major par-
ties will be elected President. Millions of other men are qualified
under the constitution and have 4 legal right to be voted for for
President, but in all probability only the two will receive any
votes of Presidential electors. About fifty million persons will go
to the polls in November after the conventions meet to choose
between the two men. From the hundreds of persons qualified
by training and experience, the parties say to the fifty million
voters: “You will take one of the two named.” The voters, of
course, meekly accept the dictum. The selection of these two
men is in some ways more important than the choosing between
them. One can easily see why the spectacle of a major political
party convention attracts the attention of the nation. The na-
tional convention of each party, in addition to naming the par-
ty’s candidates for President and Vice-President, adopts a party
platform and names, or confirms, the two natonal committee
members from each state.

Thus by means of primaries and conventions a political party
goes a long way toward the performance of two of the functions
listed above, namely, selecting candidares for the various offices
and adopting a platform upon which the party stands. These
functions can be completed and brought to an end by a tempo-
rary agency. Other functions are of a continuous nature: criti-
cizing or defending governmental policies and acting as a liaison
within the governmental structure. Hence a political party must
have an organization that is permanent in nature, one that is ever
ready to perform the continuing function. Attention will next
be directed to this more permanent section of the party struc-
ture.

The permanent organization of a political party consists of 2
hierarchy of officers and committees from the precinct or ward
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committee or officers up to the national committee and its offi-
cials. Just as we have a federal system in the governmental struc-
ture, so there is also federalism in the political party structure,
State organizations function more or less independently of the
national organization, but usually in codperation with it. Just as
the national government depends on state government for its
very existence—for conducting elections for its officers, for ex-
ample—so does the national party organization depend on the
state party for perfecting its organization and accomplishing its
functions.

The national organization of the political party is headed by a
national committee consisting of two representatives, a com-
mitteeman and committeewoman, from each state and from a
number of the territories. The party rules of the major parties
provide for the election of the committee by the national con-
vention. In many states laws provide for the selection of national
committee members by the state party convention or the state
executive committee. It may be said, therefore, that a party na-
tional convention formally elects members of the national com-
mittee but the actual selection is made in some other manner.

The chairman of the national committee is named by the com-
mittee. When 2 chairman is selected after a candidate for Presi-
dent is nominated, the Jatter designates the person to be named
and the committee always accepts the nominee. The committee
chairman js the manager of the national political campaign for
the Presidency. If he is successful in securing the election of his
candidate, he himself will be a2 man of considerable influence,
especially in the executive branch of the government. There
have been exceptions, but there is now virtually an established
tradition that the manager of the campaign of a successful can-
didate for President will become Postmaster General under the
President.

Mention has been made of the federal nature of the party sys-
tem in the United States. State and national parties usually work
in close harmony, but the state party organizations are definitely
not subject to the control of the nationa] organization, Even at
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the national level there are two party agencies more or less inde-
pendent of the national committee, the Senatorial campaign
committee and the Congressional campaign committee of each
party. The former is selected by Senators of the party and the
latter by party members of the House of Representatives. These
committees are interested in electing members of the party to
seats in the respective houses of Congress. The committees, of
course, must work more or less continuously, for Congressional
elections occur every two years and special elections may occur
any time. The special Senate and House campaign committees
codperate closely with the national party organization, espe-
cially during Presidential election years. However, members of
Congress are often more closely associated with state party or-
ganizations than with the national organization. In view of the
fact that the titular head of the national party, the President,
will on occasion seek to unseat a member of Congress of his own
party, it is not surprising that the legislative branch of the gov-
ernment insists on a degree of “separation of powers” in political
party organization.

In addition to the party organization, the politician would rec-
ognize as a distinct agency the headquarters organization. Most
laymen would not at first see the reason for such 2 distinction.
“Headquarters” springs up during a campaign and then dies
down when the race is over. The chairman of the party com-
mittee at a given level becomes head or director of the head-
quartets organization at that level. The committee may meet
only once or twice during a campaign. Headquarters is buzzing
with activity every day and night until the votes are counted.

The party chairman organizes his forces under various depart-
ments or types of activities. The publicity director, for example,
will attempt to get information calculated to advance the party’s
interest and to see that it is given the widest possible publicity;
and so on with various kinds of activities. Some duties will be
divided on the basis of persons to be reached or influenced.
Women, Negroes, laborers, young persons, farmers—each will
be the concern of a bureau or department of any national, state,
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or large city headquarters. Even in the village or hamlet, one is
likely to find headquarters established, especially in the states
where the parties are somewhat evenly matched. In general, po-
litical propaganda and “orders” or messages sift down from na-
tional headquarters to the state headquarters and thence to the
city or county, and finally to the precinct worker of the party.
In headquarters there are both paid and volunteer workers. To
appreciate the temporary nature of a headquarters organization,
one should visit one a few days before an election and observe
the hustle and bustle in the place, and then return a few days
after the election to see a deserted office with campaign litera-
ture, buttons, telegrams, and other outdated matter littering the
floor. Of course, the state or national chairman even of a de-
feated party will continue to have an office in which party affairs
will be artended to, but the floor space and the clerical assistance
will be radically reduced.

Independent organizations also spring up during political cam-
paigns to support one ticket or another. There are several rea-
sons why they do not amalgamate with the party of their choice.
An outstanding reason in the Presidential campaigns of 1940 and
thereafter was the drastic limitations placed on party expendi-
tures by the First Hatch Act, which was passed in 1939. A politi-
cal party is not permitted to spend more than $3,000,000 in a
Presidential campaign; but the Hatch Act does not prohibit the
“Blank-for-President Club” from spending $3,000,000 also if it
has it and wants to spend it. The “Independent Voters League,”
“Liberty League,” “Dewey-Bricker Club,” “Republicans-for-
Roosevelt Club,” and many others have all been organized at one
time or another. These organizations raised and spent millions of
dollars, In most instances their work was coordinated with that
of the respective parties, another job for the campaign manager
and his headquarters organization,

One cannot treat these various campaign groups as a part of
the political party organization. We do know that party mana-
gers encourage their establishment and aid and abet them in their
work. Some of the laws and regulations applying to political
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party activities also apply to them. They lack the cohesiveness
of political parties. No doubt there are many instances when per-
sons active in one of the groups are duly rewarded by the suc-
cessful party; nevertheless there is no obligation to reward such
workers, The party faithful, however, are traditionally entitled
to receive favors from the leaders.

Tae Process oF SELECTION

In order to understand the process of popular election in the
federal government, one must examine the mechanism in actual
operation against the background of laws, rules, customs, and
practices governing its operation.

The United States constitution provides that two United
States Senators shall be elected from each state and that members
of the House of Representatives shall be apportioned among the
states on the basis of population, pravided that no state shall have
less than one Representative. It provides also that the President
and Vice-President shall be chosen by electors from each state
equal in number to the number of Senators and Representatives
from the state. At present there are 96 Senators and 435 Repre-
sentatives; therefore 531 Presidential electors are chosen every
four years.

The constitution further provides that Congress may by law
fix the time for the election of Senators and Representatives and
that each state legislarure shall determine the manner of choos-
ing Presidential electors. By federal Jaw members of the House
and one-third of the Senators are clected on Tuesday after the
first Monday in November of every even-numbered year.®

All state legislatures have provided that in Presidential elec-
tion years electors shall be chosen by popular vote on the same
day that members of Congress are elected. They have further
provided that the electors shall be chosen at large; that is, by the
voters of the entire state, with each voter having a vote for each

® Maine is permitted to elecr Senators and Representatives in September
before the general election in November, in conformity with the state's
own constitution,
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office to be filled. This means that each voter of the majority
party will cast one vote for every candidate for Presidential elec-
tor of his party in the state; each voter of the minority party will
cast one vote for each of the candidates of his party. Conse-
quently, all of the candidates of the majority party will be
elected and none of the candidates of the minority party.

By constitutional mandate electors must meet in their respec-
tive states to cast their votes for President and Vice-President,
but the time of such meeting is fixed by Congress as the first
Monday after the second Wednesday in December following
their election. The votes must be forwarded to the President of
the Senate from the several states, and on January 6 following
the election the votes are counted in a joint meeting of the two
houses of Congress.

There is a considerable volume of both state and federal Jaw
relating to the federal clections: laws to limit campaign expendi-
tures and corrupt practices in campaigns and elections, laws to
protect voters in the exercise of their franchise in such elections,
laws to provide for the many details in carrying on the elections,
and so on. There is, however, so much in the electoral process
which is extra-legal or beyond the law that to ger a complete
understanding of it one must consider the process apart from
the formal laws and rules.

A narration of the principal events in connection with a Presi-
dential and Congressional campaign and election will give a pic-
ture of the federal electoral process. A year or more before a
campaign begins, activity in the interest of prospective candi-
dates for nomination, especially for President, may be carried on.
The first formal step in the process, however, is the meetings of
the national committees of the two major parties. These meet-
ings usually occur around the first of the year in which a general
election for President is to be held. At its meeting each com-
mittee will usually choose a city in which to hold the party’s
nominating convention, will determine, in accordance with the
party rules adopted at an earlier convention, the number of dele-
gates to be chosen from each state, and from each territory for
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those territories that are to be permitted to send delegates, and
will notify state central committees of the actions taken.

During the spring and early summer of the election year fur- 2. Choos-
ther events take place. Primary elections are held in the states. In ing del-
forty-four states the primary is used to nominate candidates for cgates
the House of Representatives and for United States Senator. In
at least a third of the statcs, delegates to the party national con-
ventions are elected in the party primaries. If the primary laws
permit the voters to choose delegates instructed or pledged to
support a designated candidate for President, the primary is
called a Presidential preference primary. Illinois, Wisconsin, and
Maryland are examples of states having preference primaries. In
some primaries candidates for Presidential elector are also nomi-
nated.

At about the same time parties hold their state conventions in
the various states. Candidates for United States Senator are nomi~
nated by convention in a fcw states, and in most states delegares
to the party’s national convention are chosen in the state conven-
tion of the party. In most states the state party convention also
nominates candidates for Presidential elector and names the
state’s two members of the national commitree for the ensuing
four years. Heated campaigns may develop in the primaries for
nominations for Senator or Representative or for convention
delegates, but these are all intraparty races. In fact, it is in these
and some later events that the parties are squaring off for the
big fight ending in November.

We assume that the parties in all states and the territories have 3. Appor-
selected their delegates to the national conventions. For many (t)l?lgelfnt
years the two major parties assigned delegate quotas to states on egates
the basis of the number of electoral votes from each state, at first
one delegate for each elector and later two for each. The Demo-
crats still follow this method, except that each state which voted
Democratic in the most recent Presidential election is given a
bonus of four votes. The Republicans follow a more compli-
cated formula which dates from 1924, Each state is allotted four
delegates, and two additional delegates for each Congressman-
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at-large that a state may chance to have. One delegate is also
allotted for each Congressional district in which at least 1000
Republican votes were cast in either of the last two federal elec-
tions, and an additional delegate for each district in which as
many as 10,000 Republican votes were cast in either of such elec-
tions. A bonus of three delegates is assigned to each state which
voted Republican in the last Presidential election. Each party
allots a small number to each of several territories. In all there
will usually be from 1000 to 1100 delegates in each convention.
An alternate is elected for each delegate.

Little attention is paid to any convention, or for that matter to
other activities, of any party except the Democratic and Repub-
lican parties. By long tradition the Republican national conven-
tion meets first, usually ncar the middle or the latter part of
June, at the place previously selected by the national committee.
The stakes are high in a national election, especially when a
President is to be chosen. Every activity of the party is a meas-
ured one. A convention city must meet certain standards in or-
der to be selected. First, the party committee will require a siz-
able contribution of money, Second, the city must have, or must
agree to build, a large auditorium to accommodate the crowd of
delegates and others in attendance. Third, the city must be stra-
tegically located from a political standpoint, A middle-western
city will nearly always measure up to this third requirement be-
cause of the “doubtful” status of this area politically. Generally
speaking, a southern city is not in favor because the Democrats
do not have to try to attract the southern vote and Republicans
realize the present hopelessness of trving to caprure the “solid
South.”

National conventions assemble for one principal purpose: to
nominate candidates for President and Vice-President. The con-
vention also prepares the party platform and formally elects the
national party committee.

The national party convention gives testimony to the federal
character of our government. In making up the convention com-
mittees, each state is given representation; in placing names of
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candidates for nomination before the convention, the names of
states are called in alphabetical order and each is allowed to pre-
sent a candidate if it chooses; and in voting on the nominations
for President and Vice-President, and for that matter on any
other question presented to the convention, ballots are taken by
roll call of states, In recent vears the proceedings of the conven-
tions have been broadcast and more and more people have been
able to “observe” the convention in action.

Soon after the convention adjourns the campaign for President
gets in full swing. Under the general direction of the national
committee of the party, and more particularly of the chairman
of this committee designated by the party’s Presidential candi-
date, political propaganda is spread by all the media in use in
the nation.

The campaign comes to an abrupt close on Tuesday after the
first Monday in November when the voters throughout the
forty-eight states go to the polls and choose their Representa-
tives, Senators, and, indircctly, the President and Vice-President
of the United States.® Although the voters actually cast their bal-
lots for Presidential clectors, in many states the names of candi-
dates for President and Vice-President, and not those of candi-
dates for elector, now appear on the ballots. Electors regularly
vote for the nominees of their respective parties, and as 2 con-
sequence we know after the popular election in November how
many electoral votes each candidate will get.

The electors meet in their respective state capitals on the first
Monday after the second Wednesday in December following
their election and cast their ballots separately for President and
Vice-President. The electors prepare six scparate lists showing
how many votes were cast for each person for the two offices.
One list is sent by registered mail to the President of the United
States Senate, two lists are mailed to the Secretary of State of
the United States, two lists are delivered to the secretary of state
in the state where the voting is done, and the sixth Jist is deliv-
ered to the federal district court judge of the district. On the

8 Except 2s stated in the footnote on p. 175.
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following January 6, the houses of Congress meet in joint session
with the President of the Senate presiding. The votes are tabu-
lated and official declaration is made of the results, which the
people have of course known since the popular votes were cast
in November.

To be elected President or Vice-President a candidate must
receive 2 clear majority of the electoral votes—ar present, 266.
Only once in our history has a candidate for President failed to
get a majority of the votes cast—in 1824." The Twelfth Amend-
ment provides that in case no candidate for the Presidency re-
ceives a majority of the electoral votes, the House of Represent-
atives shall choose a President from the three highest on the list.
The voting is by states; each state has one vote, and a majoriry
of all the states is required to elect. If no candidate for Vice-
President receives a majority, the Senate chooses from the two
highest. Two things largely explain the almost 100 percent effec-’
tiveness of the electoral vote system in selecting by a majority,
namely, the strong two-party system which has prevailed during
most of our history and the electoral practice employed in every
state which insures that the candidate or party receiving a plu-
rality of popular votes in the state gets all the electoral votes
of that state,

The election of 1876 was indecisive because twenty-one votes
were disputed. Samuel J. Tilden, the Democratic candidate, had
184 votes, and his Republican opponent, Rutherford B. Hayes,
had 164. Thus Tilden needed only one of the disputed votes and
Hayes needed all twenty-one to win. The controversy went
to Congress but the two houses could not agree. Congress finally

7 The clection of 1Boo was indecisive because of a tic vote for President.
Under the original constitutional provision, electors voted twice for Presi-
dent and no vote was cast for Vice-President. The one receiving the high-
est number of votes, if 2 majority of all the electors, was to be declared
President; and the one receiving the second highest number of vores, if a
majority of the electors, was to be Vice-President. Jefferson and Burr each
received a majority, but they received the same number. The House of
Representatives had to choose between the two. After weeks of wrangling
Jef?erson was elected President and Burr Vice-President. To prevent re-
currence of this problem, the Twelfth Amendment was adopted.
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created a special commission of fifteen—five Senators, five Rep-
resentatives, and five justices of the Supreme Court—to award
the disputed votes. In the end, Hayes won on a strict party vote,
for eight of the members of the commission werc Republican
and seven were Democratic. In 1887 Congress passed an Elec-
toral Count Act designed to prevent a recurrence of the
Hayes-Tilden type of contest. The act declares that if a state’s
votes are in dispute and two or more lists are certiffed, the state
will be deprived of its votes unless the two houses of Congress
agree on one list.

The Twentieth Amendment provides that if no President has
been elected or qualified at the time fixed for the beginning of
a new term, the Vice-President-clect shall act as President until
a President is elected and qualified. Likewise it provides that
the Vice-President-elect shall become President if the President-
elect dies before taking office, and that the Congress shall by
law provide for filling a vacancy when neither a President nor
a Vice-President is elected and qualified at the time fixed for
a new term to begin. It is further provided in the Twentieth
Amendment that the Congress may by law provide for the case
of the death of any of the persons from whom the House of
Representatives may choose a President or the Senate a Vice-
President whenever the right of such choice devolves upon
the one house or the other.
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THE NATIONAL EXECUTIVE

The Man and the Office—Qualifications, Term, Im«
munities—The Cabinet—Chief of the Administration
—Appointment and Removal Power—Control of
Foreign Affairs~The Pardoning Power—Military
Powers—Powers Relating to Legislation—The Vice=
President

Tur Max anD THE OFFICE

In his book, The American Presidency, the Brirish political
scientist Harold J. Laski points out that an nstitution such as
the Presidency will vary markedly, depending upen the qualities
of the man who happens to occupy the office.” Certain it is
that the position of chief executive of the United States has
been one thing in the hands of Theodore Roosevelt or Wood-
row Wilson; it has been quite another in the hands of Warren
G. Harding.

Much of the variation in the character of this office is due to
the fact that it derives its authority not only from express provi-
sions of the constitution of the United States and from statutes
enacted by Congress but also from certain intangible sources.
For one thing, it should be remembered that when the consti-
tution and the statutes of Congress vest powers in the chief
executive they employ very general terms. A strong President
may interpret them so as to give himself a considerable access
of authority. One who is inclined to shun responsibility may
interpret them so as to limit himself sharply in the exercise of

1 Harold ], Laski, The American Presidency (Harper & Brothers, New

York, 1940}, p. 1.
183

Power
and in-
fluence



Dhuties

1. Cere-
monial

184  American National Government

his functions. Furthermore, custom and tradition play a part
in defining the powers of a President, chiefly by limiting the
manner and scope of their exercise. Custom and tradition have
a considerable influence on the actions of all Presidents, but
some traditions have not been sufficiently well established or
adequately backed by public opinion to keep a strong-minded
President from embarking upon a course of conduct which a
more timid one would hesitate to follow. In addition, the politi-
cal party which a President represents regards him as its leader
and chief spokesman. This in itself adds greatly to his power and
prestige. Furthermore, the President of the United States has
become the principal spokesman for the American people. They
Jook to him for leadership in internal affairs both political and
economic. They expect him to show leadership and to make
major decisions in the field of international relations. Even be-
yond the borders of the United States, the President has become
the spokesman for millions of persons. In fact, a vigorous Presi-
dent backed by public opinion and supperted by dependable
majorities of his party in both houses of Congress is inferior
in power and prestige to no officer in the world,

Anyone who studies the office of President of the United
States cannot help but be impressed with the many functions
of that office and the tremendous burdens which it imposes upon
an incumbent. For one thing, the President is the ceremonial
head of the United States, and this in itself involves the expendi-
ture of a great amount of energy and time. He is called upon
to address important national gatherings, to speak at ceremonies
on national holidays, to talk at important meetings of the politi-
cal party to which he belongs. He is requested to send messages
of greeting to national meetings and conventions. He is expected
to entertain distinguished guests and diplomats from foreign
countries. He gives dinners to important officials in this country,
such as Supreme Court judges, Senators, Representatives, and
cabinet officers, and to persons in private life. He is called upon
to be present at the opening of significant federal projects, such
2s 2 new dam or national park, and to dedicate new federal
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monuments and shrines. He proclaims national holidays. These
tasks in themselves are enough to occupy the full time and en-
ergy of one person. In Great Britain the King performs most
of these ceremonial tasks, thus relicving the Prime Minister and
frecing his time for the important executive tasks which he must
perform,

But the ceremonial tasks of the President, although time-con-
suming, are insignificant compared with his other duties. He
must take an active part in preparing and securing the adoption
of legislation. He is responsible for American foreign policy. He
is the executive head of the government of the United States.
He is the leader of his political party. Any one of these tasks is
2 full-time job even for an unusually intelligent and energetic
person. There is probably no position anywhere which imposes
heavier duties and responsibilities npon its holder than does the
American Presidency.

QuaLiricaTions, Tera1, INMUNITIES

The constitutional provisions give only the formal and mini-
mum qualifications for the Presidency. What extra-constitu-
tional qualifications should a President have in order to perform
satisfactorily the arduous and multitudinous tasks with which
he is confronted? He should have integrity and intelligence far
above that of the ordinary person. He should have a great store
of physical and nervous energy upon which he can draw. He
should have vision and imagination and a thorough knowledge
and understanding of the political, economic, and social forces
which are at work both at home and abroad., This latter is
tremendously important. With the colossal power a President
wields, his attitude on political, social, and economic questions
and the decisions he makes may affect the lives not only of per-
sons in the United States but also of vast numbers of persons
throughout the world for generations. The ability to choose able
men to aid him in his task and to handle them skillfully is a
quality of paramount importance. Some Presidents have had
this, and others seem to have been totally lacking in it. Further-
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more, 2 President should be able to make sound decisions and
make them rapidly. A sudden change in the foreign situation or
in economic conditions at home, or the occurrence of some un-~
foreseen catastrophe, may call for the making of a decision on
a matter of great moment on very short notice. He should be
skillful in directing and molding public opinion. He has fuller
access to information than the citizenry, and it is his duty to
impart this, and to help the public formulate an intelligent opin-

-ion. A striking illustration is to be found in the international

situation prior to World War II. Franklin D. Roosevelt and his
advisers undoubtedly realized from the special information avail-
able to them that sooner or later war with the Axis powers was
likely to come. The problem Roosevelt faced was how to inform
the public and secure support for an intelligent foreign policy
dealing with this critical situation.

Many of our Presidents have not possessed all of the above-
mentioned qualities in impressive degree. The somewhat hap-
hazard ways by which they rise in American political life, the
compromises which they must make to achieve eminence, the
method of nominating Presidential candidates, all militate against
the likelihood that the best-qualified persons will always or even
frequently be selected to this high office.

Under Article I of the constitution no one except a natural-
born, that is, a native-born,® citizen is eligible to the office of
President. The candidate must also be at least thirty-five years
of age and have been fourteen years a resident within the United
States. These qualifications do not operate as a serious barrier
to the great majority of persons who might aspire to the office.
Actually, a person who had not reached the age of thirty-five or
who had not been 2 resident in this country for fourteen years
would have little chance of receiving serious consideration for
the post of President. The disqualification of naturalized citizens
might possibly bar an otherwise well-qualified individual. How-

%It is sometimes said that this provision requires merely that the candi-
date be born 2 citizen. But persons who acquire citizenship by birth abroad
to United States citizens appear to be naturalized rather than “natural-
born.” See p. 129.
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ever, as the percentage of foreign-born persons has decreased,
this qualification has become a less significant barrier.

The constitution states that the President shall hold office for
four years. It says nothing whatsoever about eligibility for re-
election. One finds in some state constitutions provisions which
forbid a governor to run for reélection, at least for the term
immediately following the one that he has served. There is no
similar provision in the federal constitution. In fact, Alexander
Hamilton argued in favor of the principle that a President should
be eligible to succeed himself.* However, the refusals of George
Washington and Thomas Jefferson to accept third terms gave
rise to the custom that a President should not serve more than
two terms. From Van Buren to Lincoln there was a one-term
tradition, but Lincoln broke this by seeking and winning a sec-
ond term. Grant desired a third term but failed to win the nom-
ination. Theodore Roosevelt was nominated but defeated for
reglection to what he himself regarded as a third term, The two-
term tradition was finally shattered by Franklin D, Roosevelt,
who was elected to the Presidency four times successively.

The Eightieth Congress passed and sent to the state legisla-
tures for ratification a joint resolution proposing a constitutional
amendment which would forbid a President to serve more than
two terms. The resolution makes an exception in the case of a
Vice-President who succeeds to the Presidency. Such persons
may serve a maximum of ten years. Several state legislatures
have already ratified this proposed amendment. The joint reso-
lution was Jaunched out of political enmity to Roosevelt rather
than out of sound consideration of public policy. The wisdom
of the limitation proposed in this amendment is doubtful. Mili-
tary or economic emergencies might arise which would make
it highly desirable that a President be able to succeed himself for
a third or even a fourth term if the people so wished.

The constitution states that the President shall receive for his
services a compensation which shall neither be increased nor
diminished during the period for which he shall have been

8 The Federalist, Nos, 71-72.
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elected. He is not to receive any other emolument from either
the states or the United States. The provision against additional
emolument has not been interpreted as forbidding the payment
of substantial sums for expenses each year to the President in
addition to his salary. The salary of the President has been fixed
by statute at $100,000 a year. In addition, he receives large allow-
ances for travel, his official residence, and numerous other items.

As chief executive of the United States the President is one
of the three codrdinate branches of government, and he enjoys
an immunity of his person from commands of the other two
branches. He cannot be subpoenaed to testify as a witness in
court, nor can he be arrested or tried for crime during his tenure
of office. This immunity is implied rather than expressly stated
in the constitution. However, at the expiration of his term, or
upon impeachment and conviction and removal from office, he
loses his immunity and can be held accountable for actions dur-
ing his term of office.

Before the adoption of the Twentieth Amendment, the Presi-
dent and Vice-President, although popularly chosen in Novem-
ber and officially elected in December, did not take office until
March 4. This had many disadvantages. A President who had
not been reglected might continue a program which had been
repudiated by the people at the polls, or he might engage in
a kind of “sit-down strike” and refuse to attempt a solution of
urgent and important problems. Under the provisions of the
Twentieth Amendment, adopted in 1933, members of the newly
elected Congress rake office on January 3 and the President-elect
assumes office on January zo.

Tue CaBINET

An executive in 4 position of such importance and responsi-
bility as the American Presidency is greatly in need of counsel
and advice. A President may, of course, seek and obtain advice
from any source he chooses. Presidents have consulted with
various federal officials whom they have found helpful and have
not infrequently called upon persons who bave held no federal
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post. William McKinley, during his administration, was reputed
to have sought frequently the counsel of the well-known Re-
publican political boss of that era, Marcus A. Hanna, Woodrow
Wilson relied heavily upon Colonel House. Franklin D. Roose-
velt sought advice from numerous persons during the long pe-
riod of time that he was in office. Among the best-known of
those who served in this capacity were Raymond Moley, who
was frequently consulted by President Roosevelt during his first
term, and Harry Hopkins, whose counsel he sought during his
later terms,

The framers of the constitution may have intended that the Use of
Senate serve as an advisory body to the President, but it has cabinet
never been used for this purpose. The cabinet, consisting of
the heads of the various departments, has been our nearest ap-
proach to an official advisory body. Its use by the President,
in fact its very existence, is extra-legal, since neither the con-
stitution nor any statute makes mention of a cabinet.

The extent to which a President uses his cabinet, the times
and frequencies of meetings, and the subjects which are submit-
ted for its consideration depend entirely upon the President. In
so far as there is any regularity or uniformity in its proceedings
or deliberations, they are the result of custom or usage. Under
some Presidents cabinet meetings have been held twice each
week; under others weekly meetings have been the rule. Such
matters as the President wishes to discuss are submitted for con-
sideration and advice. There is, of course, no obligation to hold
weekly meetings. During the latter part of his administration
Woodrow Wilson did not do so. Nor is there any obligation on
the part of the President to submit even the most important
issues to the cabinet if he prefers to handle them in another way.

As has been previously pointed out, a President frequently con-
sults outsiders and follows their advice rather than that of his
cabinet.

As can be seen, the position of the cabinet in our govern- Selection
mental system is an anomalous one. As a collective body, it has of mem-
no legal status. There are no persons whom the President must
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appoint as department heads and hence make members of his
cabinet. In Great Britain, a Prime Minister is almost bound to
include in his cabinct the most important persons in his party.
It is true that a President usually endeavors to make selections
from various geographical scctions of the country. He has fre-
quently included the chairman of his political party, usually as
Postmaster General. James Farley and Frank Walker served in
this capacity under Franklin D. Roosevelt, and Will H. Hays
under Warren G. Harding. Until the Presidency of Franklin
D. Roosevelr, the Secretary of Labor was always a member of
a labor union. Since the division of the labor movement into two
large branches, the American Federation of Labor and the Con-
gress of Industrial Organizations, it is not feasible to appoint a
union member, for a member chosen from one of these two
groups would be unacceptable to the other. The President fre-
quently includes persons from various large religious groups
in his cabinet. A President may also be obligated to repay im-
portant political leaders who have supported him. Undoubtedly
the selection of William Jennings Bryan as Secretary of State by
Woodrow Wilson was made in payment of a political debt.
As a result, the ties in the American cabinet are individual
relationships berween the President and the separate department
heads, whereas the British cabinet is a corporate body of which
each member is an intcgral part, Harold Laski says of our cabinet
members: “They have rarely, as a team, had continuity of con-
tact with great affairs. They have not learned to be a unity in the
sense that the members of an English cabinet are a unity before
they begin their work. Some of them, even, do not know either
their chief or one another, except in the most casual way, until
they find themselves in office.”* As a consequence, the American
cabinet does very little to lighten the burden of the President.
It is not a responsible group, nor is it in any sense a policy-
making body as are the cabinets in France and Great Britain,
Members of the British and French cahinets share responsibility
with their respective Prime Ministers in preparing a legislative

4 Op. cit., p. 83.
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program and defending it before the legislature. This role is not
expected of members of the American cabinet. In order to give
the cabinet in this country more responsibility, it has been sug-
gested that its members occupy seats in Congress and have the
right to speak on the floor of Congress. No scrious atrempt has
been made to act on this suggestion. Congress is probably too
jealous of its prerogatives in the field of legislation to acquiesce
readily in such a proposal. Moreover, it seems clear that the
British cabinet is the product of the British constitution with its
close relationship between legislative and executive power, and
could not easily be translated to our system with its separation
of powers,

CHIEF OF THE ADMINISTRATION

The only direct references in the constitution to the executive
powers of the President are the statements that the executive
power s vested in him, and that he shall take care that the laws
shall be faithful]y executed.” There are other provisions, how-
ever, which are important to him as chief executive. He is given
certain appointive powers, he is Commander in Chief of the
Army and Navy, and he may require the opinions in writing
of the principal officers of the various executive departments.

The statutes of Congress are an important source of executive
authority. Earlier Congresses were inclined to withhold from
the President over-all exccutive power. For example, under some
of the early statutes both the Treasury Department and the
Post Office Department were placed under the direction of Con-
gress. As time passed, Congress realized the importance of
strengthening the chief executive by placing administrative
agencies directly under his control. At present, the executive
branch of the federal government represents a far better-inte-
grated system of administration than that found in most of our
state governments.

Unlike the constitutions of most states, the federal constitution
makes provision for only one elected executive official, the Pres~

5 Art. T, secs. 1, 3.
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ident. In many stare constitutions there is provision for the elec-
tion of a number of executive officials in addition to the gover-
nor, such as the auditor, the treasurer, the secretary of state, the
attorney general, and the superintendent of public instruction.
Sometimes even state boards or commissions have been elected.
But in the federal government all executive power is concen-
trated in the hands of the President. Because of the vast size of
the federal service, however, he cannot exercise this control by
immediate personal decision. He can do little more than establish
broad outlines of policy and exercise some over-all supervision,
He must, of course, depend in large measure upon the depart-
ment heads, bureau and section chiefs, and the thousands of
other administrative officials to carry our the details. Even in
exercising over-all control he stands in need of assistance. The
urgency of this was recognized by the President’s Committee on
Administrative Management, which in its report in 1937 rec-
ommended that an administrative staff be set up to help the
President in his gigantic job of administration. In 1939, under
statute and executive order, six administrative assistants were
provided for and established in what is called the Executive
Office of the President. It should be remembered that these as-
sistants have no authority over any of the departments, commis-
sions, or bureaus of the executive branch of the federal govern-
ment, It is their task to gather information, formulate plans,
write reports, and otherwise assist the President in such manner
a5 he directs to carry out his duties as chief executive. By the
same executive order, the Bureau of the Budget was also placed
in the Executive Office of the President and instructed to assist
in the management function.’

But just how does the President exercise the extensive execu-
tive authority that he enjoys? For one thing, he has the power
to issue rules and regulations. This is spoken of as the ordinance
power of the President. It is true that most of the rules and reg-
ulations governing the executive branch of the federal govern-
ment are issued by the heads of departments or even by subordi-

% See pp- 322, 333334, 363365, 424, 428—420.
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nate officials. Many, however, are issued by the President. A
glance at the Code of Federal Regulations, which contains the
numerous rules and regulations of the federal government,
shows the great number and varicty of the orders issued by the
President himself. These regulations range from the transfer of
personnel from one department to another to the establishment
of a refuge for migratory birds. Much of the direction of ad-
ministration by the President is exercised informally, Through
correspondence, through discussion and conferences with de-
partment heads and other administrative officials the President
exercises the tremendous executive and administrative authority
which has been placed in his hands.

APPOINTMENT AXD REmovAL Power

The power of the President to appoint and remove is closely
related to his control of administration. The constitution pro-
vides that the President shall nominate and by and with the
advice and consent of the Senate appoint ambassadors, public
ministers, consuls, judges of the Supreme Court, and the other
officers of the United States whose appointments are not other-
wise provided for by law. The constitution also declares that
Congress may vest the appointment of inferior officers in the
President alone, in the courts of law, or in the heads of depart-
ments.” There is no definition in the constitution of the term
“inferior officers.” Congress has discretion to determine what
officers shall be considered inferior. In general, Congress has
provided for the appointment of important officers, such as
heads of departments and members of commissions, by the Pres-
ident and the Senate. A large number of officers of lesser impor-
tance are appointed in the same manner. But these constitute
only a small fraction of the whole group of federal employees,
Congress has classed the great majority of the two million per-
sons employed by the federal government as inferior officers
and has provided for their appointment by heads of departments
or other subordinate officials.

7 Art. 11, sec. 2.

1. Consti-
tutional

2. Statu-
tory



Senate
approval

Policy-
forming
offices

Patronage
positions

Senatorial
courtesy

194 Americann National Govermment

The purpose of the framers of the cunstitution in requiring
Senatorial confirmation to the positions they enumerated was
to insure considered and sound judgment on these appointments,
This is the ostensible reason for the acts of Congress which re-
quire Senatorial approval of many other appointments. In fact,
however, two different classes of officers have been subjected
to Senatorial approval. The first, consisting of those in judicial
positions and policy-forming offices in the executive branch,
are genuinely important officers. The second class includes those
in posts which do not necessarily affect policy but which do
carry good salaries and therefore constitute patronage rewards
for party members. The Senate has always showed more interest
in the second class than in the first.

Several different considerations come into play when the
Senate is asked to confirm Presidential nominees. It is generally
considered that the President should have a free hand in appoint-
ment of department heads upen whom he relies for execution of
the laws. and almost never is serious opposition offered to nom-
inees for these positions. In the case of other policy-forming
offices, opposition is more often raised, sometimes out of honest
doubt as to the qualifications of the nominee, sometimes out of
political enmity to the President or the nominee. But it is with
the patronage appointments that the Senate is seriously con-
cerned. Of the positions requiring Senatorial confirmation, most
of those of a patronage character are located outside of Wash-
ington. The office of Supreme Court judge is not regarded as a
patronage appointment, but inferior judgeships are often treated
as patronage; and the better-paid positions in the field service in
the Treasury Department and the Post Office are invariably
filled on a patronage basis,

Patronage is monapolized by the President’s party. Even when
the opposition party has a majority in the Senate, it does not
expect to share in the federal patronage. It is ordinarily expected
that patronage appointments in the field service will be suggested
to the President by the Senators or Representatives of the Presi-
dent’s party from the statc in question. When the patronage
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position is one requiring the approval of the Senate, the senjor
Senator of the President’s party from the state in which the
position Jies claims the right to dictate the nominee for the posi-
tion. In this claim he is supported by all other Senators of both
parties, for every Senator has an intcrest in establishing a claim
to Senatorial control of patronage. If the President offers any
other nominee than that suggested to him by the Senator en-
titled to patronage, the Senate unanimously rejects the nomina-
tion, This practice among Senators on patronage appointments
is known as “Senatorial courtesy.”

If there is a vacancy and the Senate is not jn session, the consti-
tution has provided for “recess appointments.” The President
is authorized to fill all vacancies that may occur during the recess
of the Senate by granting commissions which shall expire at
the end of the next session. By the use of recess appointments it
is possible for a President to keep in office persons to whom
the Senate objects. Although 2 recess appointment expires
with the adjournment of the Senate, the President may again
give the recess appointment to the same individual. Congress has
sought to limit such reappointments by providing, with excep-
tions too detailed to note here, that no salarv is to be paid to a
recess appointee if the vacancy existed while the Senate was in
session.?

The only provision in the constitution concerning removal
is one stating that all civil officers of the United States shall be
removed from office on impeachment for and conviction of
treason, bribery, or other high crimes and misdemeanors. Cer-
tainly this is not a very workable device for removing persons
from governmental positions. For one thing, the procedure is
so cumbersome that removal through impeachment is a very un-
common practice. Moreover, it is not the chief executive but
the House and Senate which are responsible for employing this
method of removal. Furthermore, grounds for removal by im-
peachment are not those for which a removal is usually sought.
If the chief executive wishes to remove a subordinate it is usually

81J.S. Code, title s, sec. 56.
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for incompetence or incompatibility, and these are not bases for
removal by impeachment proceedings.

What then is the constitutional hasis for the removal power
of the President? It may be implied from his general executive
power. No chief executive could faithfully execute the laws un-
less he had the power to remove persons who had failed to aid
him in carrying out this mandate.

One of the questions concerning removal over which contro-
versy has arisen was whether or not Congress could limit the
power of the President to remove executive officers. In 1876
Congress passed a statute providing that postmasters of the first,
second, and third classes were to be appointed by and might be
removed by the President with the advice and consent of the
Senate. It was not until fifty years later that the Supreme Court
had occasion to pass upon the constitutionality of this provision
in the case of Myers v, United States.” The President had re-
moved Myers, a first-class postmaster, without the consent of
the Senate. Myers brought suit in the Court of Claims for salary
which he contended was due to him, alleging that he had been
removed illegally. The case went to the Supreme Court, which
held that the act of 1876 was unconstitutionzl. In so deciding,
the Court reviewed the history of the questlon, pointing out
that beginning with the First Congress, in which sat members
of the Constitutional Convention, it had generalty been assumed
that the power to remove civil officers appointed by the Presi-
dent with the advice and consent of the Senate resided in the
President alone. The Court also pointed out that the power to
remove might reasonably be inferred from the provision of the
constitution which states that the President shall take care that
the laws be faithfully executed.

In Rathbun . United States,”® the Supreme Court answered
another question concerning the President’s removal power.
Under the statute creating the Federal Trade Commission, com-
missioners might be removed only for inefficiency, neglect of

9372 US, 52 (1926).
10595 US. 602 (1935).
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duty, or malfeasance in office. The President removed a com-
missioner without alleging anv of these faults. The Supreme
Court held that his action was invalid. Such independent com-
missions as the Federal Trade Commission, the Court pointed
out, were largely quasi-judicial and quasi-legislative agencies.
The President’s constitutional removal power was limited to offi-
cers with executive dutics, and Congress could fix conditions for
the removal of a quasi-judicial officer without invading the con-~
stitutional power of the President.

CoNTROL OF FORRIGN AFFAIRS

Under the constitution of the United States, the control of
foreign affairs belongs exclusively to the federal government.
Obviously this must be the case, since any control by the states
would create confusion and cause difficulties for those in charge
of the conduct of international relations. In general, the conduct
of foreign affairs rests chiefly with the President of the United
States and his subordinates in the Department of State. It is true
that he shares with the Senate the treaty-making power and the
power of appointment of foreign service personnel. It is also true
that through its power to appropriate money Congress is able to
exercise an indirect and sometimes important control over for-
eign affairs. An interesting illustration of this is to be found in
the struggle in Congress in 1948 over the size of the appropria-
tion to be made for the European Recovery Program. The Presi-
dent and Secretary of State had made commitments for the
United States which would have called for the expendirure of a
large sum of money. The House of Representatives was reluc-
tant to appropriate the amount requested, and cut the appropria-
tion sharply. The Senate, however, restored most of the reduc-
tion. Any severe reduction in this appropriation would have
exercised a profound influence on the foreign relations progran.

The extent to which a President actually exercises control
over foreign relations is a matter of his own choosing. Some
Presidents, such as Thomas Jefferson, Theodore Roosevelt, and
Woodrow Wilson, themselves shaped very extensively the
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course of foreign affairs during their administrations. Franklin
D. Roosevelt cxercised a very real control over the foreign af-
fairs of the United States during the time that he was in office.
He even conducted in person many of the important negotia-
tions with representatives of foreign countries. His conferences
with Winston Churchill and Joseph Stalin are striking examples
of the personal conduer of foreign affairs by a President. Other
Presidents have been content to allow the Secretary of State and
the Department of State not only to conduct foreign affairs but
even to play a determining part in the shaping of American for-
eign policy. Under Warren G. Harding, Charles Evans Hughes
did much to formulate our foreign policy during the time that
he was Secretary of State.

The President controls our diplomatic representatives throngh
the power of appointment and removal. He is authorized by the
constitution to receive representatives from foreign countries.
He may, of course, refuse to receive a foreign diplomat who is
persona non grata, He may cven go farther and request the re-
call of a foreign representative who is objectionable. Implied in
the power to receive foreign ambassadors is the power to recog-
nize a foreign government. The question whether or not to rec-
ognize a new government or 4 new state is a most important onc
for our diplomatic relations. Undoubtedly our failure for a long
period of time to recognize the Soviet Union led to an antago-
nism toward the United States that had an unfortunate effect
upon our diplomatic relations with that country for many years
thereafter.

The constitution gives the President the power, by and with
the advice and consent of the Senate, to make treaties, provided
two-thirds of the Senators present concur. The language scems
to indicate that the framers of the constitution intended that the
President and Senate should share in the drafting of treaties.
Both Hamilton and Jay favered this arrangement™ George
Washington attempted to make treaties with the advice of the
Senate but found this procedure so unsatisfactory that he aban-

1 The Federalist, No. 75.
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doned it. No President since his day has used the Senate in draw-
ing up treaties. Some Presidents have found it advisable to use
certain influential Senators in the drafting of important treatics,
President Truman used Senaror Vandenberg, 2 Republican, and
Scnator Connally, 2 Democrat, in many of the negotiations fol-
lowing the Second World War. Such procedure is advantageous
in that it assures a President greater support when a treaty is pre-
sented to the Senate for approval.

The first stage in the making of a treaty is negotiation, The
President himself may, if he wishes, actually conduct negotia-
tions for the United States, as did President Wilson in drawmg
up the Treaty of Versailles. Usually negotiations for important
treaties are carried on by the Secretary of State; those for trea-
ties of lesser significance, by an ambassador or special represent-
stive of the President.

After the negotiation of a treaty, the President submits it to
the Senate for approval. The Senate may approve it, reject it, or
amend it. Approval or amendmnent requires a two-thirds major-
ity of those present in the Senate. If a treary has been amended
by the Senate, and the President is dissatisfied with the amend-
ments, he will drop the whole matter. If he is willing to accept
the treaty as amended, he seeks renegotiation of the treaty with
the foreign country. After ratification of a treaty by both the
United States and the foreign country, the President proclaims
that it is in effect and has the force of law within the United
States.

In addition to his treaty-making power, the President has the
authority to enter into what are called executive agreements
with foreign countries. Such agreements, unlike treaties, do not
require approval of the Senate. There is no express statement in
the constitution giving the President the power to make execu-
tive agreements. His constitutional quthority seems to rest on the
general control of foreign relations which he enjoys, coupled
with his command of the administrative machinery as chief ex-
ecutive. Executive agreements made under the President’s con-
stitutional authority are not permitted to establish general rules
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of law governing the conduct of citizens. In general, they cover
business relations or administrative adjustments between the
United States and foreign states. This being the case, there
should be a distinction between the subject matter of treaties and
that of executive agreements, but this distinction is not always
observed. For example, in 1905 President Theodore Roosevelt
made an executive agreement with Santo Domingo which dealt
with customs duties in that country. Later, Roosevelt submitted
and secured approval by the Senate of 2 treaty with Santo
Domingo on this same subject.

In addition, acts of Congress sometimes authorize the Presi-
dent to negotiate executive agreements. Since these agreements
have the sanction of statute, they may be used to establish rules
of law in any area in which Congress has a delegated power to
legislate. They are most commonly used for the regulation of
foreign commerce, as under the Trade Agreements Act of 1934.

THE ParboNiNG Power

The constitution gives the President the power to grant re-
prieves and pardons for offenses against the United States except
in cases of impeachment.

A reprieve is the postponement of the execution of a penalty
upon a person who has been convicted of crime. It is granted in
order to gain time for further study of the case in instances
where it seems possible that the defendant deserves executive
clemency in the form of a pardon or commutation, The occasion
for the granting of a reprieve arises only in capital cases, since
only here will the execution of the penalty forestall further in-
vestigation.

A pardon is the remission of the punishment for a crime, The
President may grant a pardon for any offense whatsoever against
federal law. He may issue what is called a commutation of sen-
tence; that is, he can reduce 2 fine or otherwise lessen a penalty
which has been imposed. He can issue 2 conditional pardon, that
is, a pardon which is granted on condition that the person shall
perform a particular act or on condition that he shall refrain
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from a certain course of conduct, The President may also issue
an amnesty. This is a blanket pardon granted to a group of of-
fenders, often before trial, and ordinarily it is used for political
offenses, such as rebellion.

At one time there was doubt as to whether the President could Criminal
pardon persons who had been found guilty of criminal contempt contempt
of court. It had been argued that an exercise of his pardoning
power would violate the doctrine of separation of powers, since
punishment meted out by courts for contempt was a device by
which courts were able to maintain their dignity and prestige
and aid themselves in enforcing their decrees. However, in Ex
parte Grossman the Supreme Court upheld the power of the
President to pardon for contempt of court in criminal cases.”
The Court pointed out that there was even more necessity that
the President should have power to pardon in this kind of case
than in most situations, for contempt of court cases are tried
without 2 jury, and this removes an important check on the ex-
ercise of arbitrary authority by the judiciary.

It should be pointed out that the grant of a pardon does not
operate automatically. The individual to whom a pardon is is-
sued must accept it. Although this rule may seem strange, there
is sound reason for it. A pardon may have attached to it a con-
dition that makes it objectionable to the person to whom it is
issued, or the individual may for reasons of his own prefer to
serve the sentence or pay the fine.

Although under the constitution the pardoning power rests
with the President, in actval practice he exercises it only on rec-
ommendation from the Pardon Attorney and the members of his
staff in the Department of Justice. They receive and carefully
review all applications for pardons and recommend to the Presi-
dent such action as they deem appropriate.

MivLiTary PowEers

The military powers of the President are derived from the Constitu-

constitution and from the statutes of Congress. The constitution tional pro-
visions

12 Ex parte Grossman, 267 US. 87 (1925).
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states that the President shall be Commander in Chief of the
Army and Navy of the United States and of the militia of the
states when called into the actual service of the United States.®
This is an extensive military power. As Commander in Chief he
can, if he wishes, issue commands to both the military and the
naval forces. Since the President is usually a civilian without ex-
tensive military experience, and moreover is preoccupied with
the other duties of his office, he does not attempt to exercise di-
rect control of military and naval operations. He frequently does
take an active part in over-all planning and in the making of final
decisions having important military significance. During the Sec-
ond World War President Roosevelt as Commander in Chief
took a direct and active part in the formulation of war plans and
himself actually made many important military and naval deci-
sions.

Even though Congress alone may declare war, a President by
virtue of his position as Commander in Chief may create a sit-
uation in which a declaration of war is inevitable. President
McKinley ordered the battleship Maine to the harbor of Havana
in 1808, When the vessel was blown up, a declaration of war by
Congress inevitably followed.

Two other constitutional provisions give the President some
military power, at least for internal purposes. The first of these
declares that the United States shall guarantee to every state a
republican form of government.* The President may use mili-
tary force, if necessary, to discharge this obligation. The same
section declares that upon application of the legislature of a state,
or of the exccutive when the legislature cannot be convened, the
United States shall protect the state against domestic violence.
Here again is a situation in which the President might be called
upon to exercise military authority.

It is not only in the actual conduct of military operations that
the President may exercise military authority. Since modemn
warfare has tended to become more and more total warfare, it

13 Are, 11, sec. 2.
W Art. 1V, sec. 4.
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has become necessary to mobilize civilian affairs so as to make
the maximum contribution to the war effort. During World
War I and World War II, Presidents Wilson and Roosevelt
made numerous regulations affecting civilian life in the United
States. Some of these were made under constitutional provisions;
others were based upon statutes enacted by Congress. Among
the statutes enacted during the Second World War by Congress
giving the President extensive war powers pertaining to both
military and civilian affairs were the First and Second War Pow-
ers Acts. Under this authorization, President Roosevelt reorgan-
‘zed many governmental agencies, and in addition he established
many new ones which had 2 profeund effect upon civilian life,
such as the Office of Emergency Management, the Office of
Defense Transportation, the War Production Board, and the
War Labor Board.

Powers RELATING TO LEGISLATION

The relationship between the President and Congress in the
field of legislation is among the more unsatisfactory situations
under our constitutional system. The President is not in the posi-
tion of the Prime Minister of Great Britain, who with his cab-
inet is expected to initiate legislation, to urge its adoption, and to
defend it in Parliament. In fact, a British Prime Minister usually
resigns if he is defeated on any important legislative measure
which he or a member of his cabinet presents. The framers of
the constitution probably intended that the President should not
be in a position to exercise much influence over legislation. Nev-
ertheless, he does participate very directly in the legislative proc-
ess. Part of the legislative power which he enjoys is derived from
the constitution; part is derived from the predominant position
which he occupies in our political system.

The influence which a President exercises over legishation var-
ies considerably. It depends in part upon his temperament and
personality, whether he is a Coolidge or 2 Roosevelt. It depends
even more upon the economic, political, or international situa-
tion at the time he is seeking to influence legislation. It is not an
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exaggeration to say that throughout our political history a con-
stant struggle has been waged between Congress and the Presi-
dent as to which shall have the upper hand in legislative matters,
In periods of emergency, however, Congress has usually ac-
cepted the leadership of the President. Abraham Lincoln was
able to exercise more influence over legislation than have most
peacetime Presidents. Likewise, during the First World War and
the Second World War, Woodrow Wilson and Franklin D.
Roosevelt were able to secure the passage of their legislative pro-
grams dealing with the war without too much difficulty. The
severe depression in 1933 and the economic emergency arising
therefrom likewise produced executive leadership of the legis-
lature. President Franklin D. Roosevelt was able to secure the
adoption of an extensive program of social and economic reform
during the first hundred days of his administration. At the oppo-
site extreme are those instances in which there has been almost
no codperarion between a President and Congress. This is most
likely to occur when the President is of one political party and
Congress is of another, as during the last two years of Harry S.
Truman’s first administration.

The President’s influence varies enormously; his constitutional
powers, on the other hand, are invariable. The constitution in-
structs him from time to time to give Congress information on
the state of the Union, and to recommend for its consideration
such measures as he shall judge necessary and expedient,”® His
annual message is delivered at the opening of Congress. This
message contains not only a report on the state of the Union but
also includes many specific recommendations for legislation.
Many of the messages of the President have been epoch-making.
For example, it was a Presidential message which contained the
pronouncement of the Monroe Doctrine.

A President does not limit himself to the delivery of his regu-
lar annual message. He delivers to Congress each year a budget
message containing a statement of the anticipated revenues of
the federal government and proposed expenditures. From time

BAre, 11, sec. 3.
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to time, if the sitvarion demands, he delivers special messages. He
is at liberty, of course, to send Congress a message at any time
on any subject he deems pertinent.

Some Presidents have delivered their messages orally to joint
sessions of the Senate and the House. Both George Washington
and John Adams followed the practice of delivering oral mes-
sages, After their day, American Presidents until the time of
Woodrow Wilson sent written messages to Congress. Since Wil-
son’s day, some Presidents have sent written messages and others
have delivered them orally. If a President has real oratorical abil-
ity, an oral message has greater effect, especially with the exten-
sive radio facilities now available. In delivering an oral message,
a President knows full well that he is addressing not only mem-
bers of Congress but also a large segment of the American pub-
lic and, in addition, a considerable audience in other parts of
the world.

Another power of the President pertaining to legislation is
that which the constitution gives him to convene and adjourn
Congress. Congress meets regularly on Januaty 3 of each year.
If a special session is needed, the constitution declares that the
President may on extraordinary occasions convene both houses
or either of them. The time of adjournment has been left pri-
marily to Congress. However, the constitution states that the
President, in case of disagreement between the houses with re-
spect to adjournment, may adjourn to such time as he shall think
proper.

One of the most important ways in which a President partici-
pates in legislation is through his power of vero. When a bill
which has been passed in both houses reaches him, he has ten
days in which to consider the course of action that he wishes to
follow. He may sign the bill, thus making it law. If he disap-
proves, he may veto the bill, thus preventing it from becoming
law. In this lacter case the bill is returned to Congress, together
with such reasons as he wishes to give for his action. Congress
may, of course, pass it over his veto by 2 two-thirds majority in
each house, and thus enact it despite the veto, If a President dis-
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approves of the bill, yet prefers not to veto it, he may allow the
ten-day interval to elapse and the bill will then become a law
without his signature. If Congress adjourns within the ten-day
period and before the President has acted, the bill is killed if the
President thereafter fails to act on it. This is called a pocket veto.

In exercising the veto a President must cither accept or reject
a bill in its entirety, He may not, as may some governors, veto
particular items in it. This limitation has serious drawbacks. If a
President thinks that the bill as a whole is desirable and should
be enacted, and yer he disapproves strongly of one item, he is
faced with a dilemma. As a result of this limitation on the veto
power of the President, Congress, knowing that the President
will hesitate to veto appropriation bills, sometimes attaches “rid-
ers” to them. The riders usually have nothing whatsoever to do
with the body of the bill, and would probably receive a veto if
the President were able to consider them on their merits.

The power of the President to make rules and regulations thar
have the force of law is an important phase of his participarion
in lawmaking. Although a President sometimes exercises this
ordinance or rule-making power under constitutional provisions,
more frequently he derives his authority from acts of Congress.
In recent years the importance of rule making by the chief cx-
ecutive has increased greatly. As the problems faced by Con-
gress have become more numerous and more technical and com-
plicated, there has been a tendency to enact statutes containing
broad and general provisions, leaving the details to be filled in by
rules and regulations. Although many rules and regulations are
promulgated by department heads, commissions, or even lesser
officials, the President himself issues a very large number.

The Supreme Court has held that, in delegaring to the Presi-
dent or other officials of the federal government the power to
make rules and regulations, Congress must lay down some stand-
ard to guide the rule-making authority. The question arose in
Schechter Poultry Corporation . United States. Congress had
enacted the National Industrial Recovery Act in 1933 and had
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given the President the power to approve codes of fair compe-
tition established by various industries, but had failed to set any
standard for guidance of the President. The Court held that the
National Industrial Recovery Act was unconstitutional.®® It js
proper for Congress to give the President “quasi-legislative”
power to make rules within the framework of a policy supplied
by Congress, but for Congress to allow the President to choose
the policy he wishes to follow violates Article I, Section 1, of
the constitution, which says thar “All legislative powers herein
granted shall be vested in a Congress” and impliedly forbids the
delegation of these powers,

Although Congress must provide standards for guiding offi-
cials in making rules and regulations, such standards may be and
often are very vague and indefinite. The Supreme Court has held
that it is sufficient to provide that railroad rates fixed by the
Interstate Commerce Commission be “just” and “reasonable,” or
that the rules governing practices on the stock exchanges be such
as are necessary or appropriate in the public interest,

The President has many extra-constitutional ways of influenc-
ing legislation. In fact, the extra-constitutional methods are as
important as some of those expressly provided in the constitu-
tion. His power over patronage is one of the most important.
Naturally, members of Congress desire posts for their political
followers. Failure on the part of a Senator or Representative to
support a piece of legislation which the President regards as im-
portant may cost that member of Congress the privilege of des-
ignating to the President appointees to federal positions in his
district. The appeal to the public is another potent weapon upon
which the President may rely in order to aid him in forcing a
reluctant Congress to follow his program of legislation, He can
always be sure of a large audience when he spealss. If he fecls
that the public will support 2 given piece of legislation or a legis-
lative program, he miay appeal for public support, hoping that
the constituents of Senators and Representatives will bring pres-

16 Schechter Poultry Corp. v. United States, 295 U.S. 495 (1035).
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sure to bear and force them to follow his wishes. Since the ad-
vent of the radio, the appeal to the public has become a primary
reliance of the President in his disputes with Congress.

THE VIcE-PRESIDFNT

The framers of the constitution relegated the Vice-President
to a minor role in our political system., They expressly assigned
him only two tasks. One was serving as presiding officer of the
Senate; the other was succeeding to the Presidency in case of the
removal, death, resignation, or inability of the President to dis-
charge the powers and duties of his office.”” Occasionally, a
President has asked a Vice-President to attend and participate in
cabinet meetings. A few other relatively minor assignments com-
plete the tasks that a Vice-President is expected to perform.

It is unfortunate that the Vice-President has been cast into a
role so comparatively insignificant. Sometimes this fact has
tempted political parties in making nominations to select indi-
viduals not because of real political stature but because of local
vote-drawing ability. On the other hand, it has sometimes pro-
duced the opposite situation. Politicians, fearing some outstand-
ing individual, have nominated him for the Vice-Presidency in
the hope of burying him for four years in that office. Further-
more, the Vice-President, whose really important function is
possible succession to the Presidency, has little or no opportu-
nity in performing the minor tasks allotted to him to gain expe-
rience that would fit him for the difficult and strenuous position
of chief executive which he may be required by force of cir-
cumstances to fill,

Acting under its constitutional mandate, Congress has pro-
vided for succession to the Presidency should both President and
Vice-President die or become unable to discharge the duties of
the office. The Presidential Succession Act which was in force
from 1886 to 1947 provided that the office should be filled first
by the Secretary of State, and after him by the Secretary of the

T Art. 0, sec. 1.
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Treasury, the Secretary of War, and so on through the heads of
the seven departments first established.™

There was criticism of this scheme of Presidential succession
because the department heads were appointed rather than
elected officials. In order to mee this objection Congtess in 1947
passed a new law making the Speaker of the House of Repre-
sentatives next in line of succession, If there should be no
Speaker or if he could not meet the constitutional requirements
for the Presidency, the president pro tempore of the Senate
should succeed. These would be followed by the various depart-
ment heads, beginning with the Secretary of State and ending
with the Secretary of Labor. The objection to this arrangement
is that the Speaker, although he is an elected representative, is
elected from a district rather than by the nation at large, and
may be entirely unrepresentative of the people generally. The
president pro tempore is also an unsatisfactory successor, He is
chosen president pro tempore merely because he is the member
of the majority party who has the greatest seniority in the Sen-
ate, and these attributes do not necessarily qualify him for the
Presidency. Furthermore, he is selected by the electorate of only
one state, and he may fail to mirror public opinion throughout
the United States.
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CHAPTER l]_

THE CONGRESS

Functions of Congress—The House of Representa-
tives~The United States Senate—Common Provi-
sions—Qrganization and Procedure—Some Organiza-
tional and Operational Features—Enactment of
Legislation=~Lobbies—Conclusion

Funcrions oF CoNGRESS

“All legislative powers herein granted shall be vested in a Con-
gress of the United States, which shall consist of a Senate and
House of Representatives.”* So we ordinarily think of Congress
as the policy-forming branch of our government But, as we
have already scen, political parties, pressure groups, and voters
play some part in initiating policy, Furthermare, the President
ordinarily tales the lead in the legislative process, and his veto
power gives him direct participation in legislation. And below
the President there are “policy-forming officers” in the execu-
tive branch of the government, who by directing the application
of policies are able to mold the shape of governmental action.

It is also true that Congress has other than purely legislative
functions. In proposing amendments to the constitution it par-
ticipates in the constituent power, In determining the elections,
returns, and qualifications of members, and in disciplining and
expelling members, each house exercises judicial power. Power
of impeachment is judicial, but at the same time it is in a sense
executive, since it can be employed to control the personnel of
government, 4 task of supervision we ordinarily think of as ex-
ecutive in nature, Congress intrudes directly into the task of ad-
ministrative management when it passes detailed laws to control

1 United States Constitution, art, I, sec. 1.
211

Policy-
forming
outside
Congress

Non-law-
making
functions



Appor-
tionment

212 American National Government

the personnel and the business routines of the executive branch.
But there are limits to the extent to which Congress can domi-
nate the executive. It cannor limit the President’s power to re-
move purely executive subordinates upon whom he relies for
enforcement of the laws;® nor can it by statute remove federal
employees for alleged faults, disqualifying them for office in the
future, for this amounts to a bill of attainder, a legislative con-
viction without trial.?

Tue Houskt oF REPRESENTATIVES

The constitution, Article I, Section 2, provides that each state
shall have one Representative; beyond that, states are entitled to
representation in proportion to their population. The number of
Representatives was originally fixed at sixty-five but the consti-
tution provided that Congress could by law change the total
number and that it should after each decennial census reappor-
tion the membership among the states. Congress increased the
number after every census until 1920 with the exception of 1840.
The number reached 435 in 1910 and has remained at that figure
since. Some states had failed to keep pace in population growth.
Their ratios of membership to population had become too large
unless the number of members was to be increased every ten
years, The alternatives were to let the House grow to an un-
wieldly size or to set a fived number and apportion members on
an equitable basis even if some states lost members. Under an act
of 1929 Congress “froze” the number at 435. After each census,
as now provided, the Census Bureau in the Department of Com-~
merce prepares data showing the population of each state and
the number of Representatives to which each state is entitled.
This tabulation js transmitted to the Congress by the President,
and the Congress has an opportunity to act on the data by pass-
ing a reapportionment bill. If the Congress fails to act, the reap-
portionment proposed by the Census Bureau becomes effective
for the next general Congressional election. Such an automatic

28ee p. 106,
8 United States v. Lovett, 328 U.S. 303 (1946).
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reapportionment occurred after the censuses of 1930 and 1940,
Thus the apportionment of members has become a matter of
mathematics rather than politics.

Congress under its authority to alter state laws fixing “the
times, places, and manner of holding elections for Senators and
Representatives™ has required that every state having more than
one Representative be divided into districts, from each of which
one Representative shall be elected, If a state is given one or
more additional Representatives, the additional ones are elected
from the state at large, and if the number from the state is re-
duced, the total number must be elected at large, until a new re-
districting law is enacted. The function of redistricting belongs
to the state legislatures. For many years the Congressional stat-
utes contained specific procedural restrictions on state legisla-
tures in the matter of redistricting. Districts within a state were
required by the statute to be composed of compact and contigu-
ous territory, and all had to be approximately equal in popula-
tion. The act of 1929 did not carry forward these provisions,
and state legislatures are apparently free to handle the matter as
they choose, Districts have always been composed of contiguous
territory, but in numerous cases their compactness has seemed
questionable, even though none was ever declared illegal on this
ground.

The creation of districts in the states brings into play much
political maneuvering. The party in control tries to take advan-
tage of the situation. When a district (or 2 number of districts)
is arranged to the advantage of the party in power, the process
is called gerrymandering. By skillful contrivance of the districts
the opposition strength can often be either scattered so that it
can be completely overcome or else concentrated so that the op-
position party can elect only a minimum number of Represent-
atives. An examination of state maps showing Congressional
districts will reveal some grotesquely shaped districts. The fol-
lowing diagram shows how gerrymandering can be accom-
plished.

£ Constitution, art. I, sec. 4.
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Let each of the divisions represent 4 county, and group the
nine counties into three Congressional districts of three counties
each. The two major parties are represented as the “ins” and the
“outs,” and the figures in the squares represent the respective
voting strengths of the two parties. If the district lines are made
to run horizontally by purting counties marked 14, 15, and 1¢ in
one district, 24, 25, and 2¢ in 2 second district, and 34, 35, and
3¢ in the third district, the “outs” will win in two districts and
the “ins” in one. But if the district lines are made to run verti-
cally—first district 14, 24, 34; second district 15, 26, 3b; third
district 1¢, 2¢, 36—the “ins” will win in two districts and the
“outs” in one. However, if the district lines are made to run so
that counties 14, 14, and 24 make one district, countes 34, 25,
and rc make a second district, and counties 3, 3¢, and 2¢ make
a third district, the “ins” will have a majority in all three dis-
tricts, whereas the “outs” will be able to carry no district. Even
though the third arrangement is not as logical as either of the
others it is politically expedient, and would probably be the one
followed by the party in power in the state’s legislature.

Ins—23,000 | Ins—36,000 | Ins—24,000
Outs—:8,000 | Outs—30,000 | Outs—28,000
12 1h 1

Ins—30,000 | Ins—32,000 | Ins—34,000
QOuts—20,000 | Onts—z21,000 | Outs—22,000
24 2b 2¢

Ins—30,000 | Ins—z1,000 | Ins—25,000
Outs—36,000 | Outs—27,000 | Outs~30,000
34 3b 3¢

Since the present law does not require approximate equality of
population among districts in a state, and since some states have
not redistricted for many years, thete are now great inequalities
among districts in many states. By a strange coincidence the least
populous and most populous districts in the entire country were,
until 1947, in the city of Chicago. In 1940 the fifth district had
a population of 112,000, whereas the seventh district had a popu-
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lation of g14,000—a ratio of less than 1 to 8. Attempts have
been made without success to compel legislatures to remedy
such situations. In recenr cases carried as high as the United
States Supreme Court the “equal protection of the law” clause
has been invoked. Although the Court by a close decision turned
down the plea, there was a strong dissent,” and many people be-
lieve that it will not be long before the Court will recognize that
allowing one vote in one district to count as much as eight in an-
other is not in keeping with the constitution.

Members of the House of Representatives are elected on the
Tuesday after the first Monday in November of even-numbered
years.® The term, of course, is two years and begins on Janu-
ary 3 following the election. A member may succeed himself
indefinitely and tenure of ten or fiftcen terms is not unusual in
the House. The constitution requires that a member of the
House be at least twenty-five years of age, a citizen of the
United States for seven years, and a resident of the state from
which he is elected. Ir forbids 2 member of Congress to hold any
other federal office while serving in Congress.

By long tradition a member regularly resides in the district
from which he is elected. It is doubtful whether 2 non-resident
could be elected; thus the unwritten rule requires residence in
the district. The House may refuse to seat a member for failure
to meet the qualification requirements—or for other reasons,
since each house is the judge of the qualifications of its members.
The House once refused to scat 2 Mormon, and on another oc-
casion rejected a Socialist who because of his pacifism during the
First World War had been accused of sedition and disloyalty.

Tue Unitep StaTes SENATE

Fach state elects two Senators from the state at large for six-
year terms. There are ninety-six Senators in all; the terms are

8 Colegrove v. Green, 328 U.S. 549 (1946). In 1947 the General Assembly
of Hllinois passed a Congressional reapportionment act changing the 1901
districting arracked in Colegrove v. Green.

® By special dispensation of Congress, the election in Maine occurs in
September.
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staggered so that thirty-two arc elected every two years, at the
time members of the House are elected, and their terms begin
January 3 following their election. The terms of the two Sena-
tors from each state expire at different times. The Senator froma
state who has had the longer term of service is called the senior
Senator and the other the junior Senator. The constitution origi-
nally provided that che United States Senators should be elected
by the state legislatures, but this was changed by the Seventeenth
Amendment and since 1913 Senators have been elected by popu-
lar vote.

The constitutional qualifications required of a United States
Senator are that he be at least thirty years of age, that he have
been for at least nine years a citizen of the United States, and
that he be a resident of the state from which he is elected. A Sen-
ator, like a Representative, is forbidden to hold any other federal
office while serving in Congress. The Senate, like the House, is
the judge of the “elections, returns, and qualifications” of its own
members. It failed to follow the lead of the House in refusing a
seat to a Mormon, but it has refused to seat members who spent
exorbitant amounts of money, or allowed it to be spent in their
behalf, in securing nomination as candidates for United States
Senator.

ComMoN Provisions

Senators and Representatives are each paid $12,500 a year in
salary plus a tax-free personal expense payment of $2500 annu-
ally. The Speaker of the House and the Vice-President are each
paid §30,000 a year plus a §10,000 tax-free spending allowance.
Fach member is given rent-free office space in the Senate or
House office building. There is appropriated the sum of $14,340
for each Senator (§15,360 if he represents a state having a popu-
lation of more than 4,000,000} and $g500 for each Representa-
tive each year to be used in the employment of clerical assisrants.
Although this money is not for the members to keep but only
to spend, many Congressmen do keep much of it “in the family”
by employing members of their families on their clerical staffs.
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In addition to these perquisites, each Senator and Representative
is furnished stationery, telephone and telegraph service, and
travel expense of ten cents 2 mile to and from Washington for
each session of Congress.

In 1942 Congress enacted a Congressional pension system, but
there was such a sustained popular reaction against it, at least if
the press truly reflected public opinion, that Congress became
weak-kneed and repealed it forthwith. However, in 1946, after
the country had become conditioned to lavish spending, and
after many large corporations had set up liberal retirement sys-
tems for their “above-social-sccurity” employees and officials,
there was hardly a ripple of protest when Congress enacted an-
other retirement plan. A member of Congress contributing 6
percent of his annual salary may after six years, provided he
is at least sixty-two years old, draw retirement pay ranging up
to three-fourths of his annual salary at the time of his retire-
ment.

It has long been recognized that members of a Jawmaking
body should enjoy a high degree of freedom from legal atracks
from the outside. The founding fathers wiscly put into the con-
stitution certain provisions which give members of Congress this
freedom. A member of Congress while going to, attending, or
returning from a session of Congress is not subject to arrest ex-
cept “for treason, felony, or breach of the peace.” The excep-
tion is broad enough to include all criminal actions except mis-
demeanors which chance not to be breaches of the peace, but it
leaves Congressmen free from civil process. A Congressman can
be arrested and prosecuted for purloining a meal but cannot be
sued during the session for refusing to pay his board and room
bill.

A member of Congress cannot be made to answer, outside the
house of which he is 2 member, “for any speech or debate in
cither house.” Regardless of what a member of Congress says in
the House or Senate about any other individual, he is not sub-
ject to suit for slander, Each house has its own rules of decorum
and members may be punished by their respective houses for in-
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decent or tvo ungentlemanly conduct. By 2 two-thirds vote a
member can be expelled from either house.

The board of directors of a large corporation carries on its
activities virtually in secret, The Congressmen, the board of di-
rectors of our government, work figuratively in a goldfish bowl
with all their remarks taken down and practically all their meet-
ings open to the public. This situation justifies considerable free-
dom to members of Congress for what they say or do at their
work.

ORGANIZATION AND PROCEDURE

The constitution provides for annual sessions of Congress,
Before 1933, the Congress convened on the first Monday in
December following the beginning of members' terms on the
fourth of March preceding, and thirteen months after election,
The Twentieth Amendment changed this by providing that
terms begin on January 3 following the election and that the
annual session begin at noon on that day, unless another day be
fixed by law. Special or extraordinary sessions of one or both
houses may be called by the President. There have been special
Senate sessions to consider treaties or appointments, but the
House has never been assembled in a special session without the
Senate. There is no fixed constitutional limit on the length of
sessions, but the Congressional Reorganization Act of 1946 pro-
vides that Congress shall adjourn not later than July 31 each
year except in time of war or during a national emergency pro-
cleimed by the President. Normally a regular session may be
expected to extend to late spring or summer, but during the late
war Congress was in session practically all the time, The period
covering a Representative’s term of office constitutes 2 Congress.
The Congress beginning January 3, 1949, is called the Eighty-
first Congress. During a Congress, sessions are numbered con-
secutively,

The Vice-President of the United States is the presiding offi-
cer of the Senate. He is referred to in this capacity as President
of the Senate, A president pro tempore is elected from and by
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the Senate membership to preside in the absence of the Vice-
President or if there is a vacancy in the office, The House mem-
bers clect a presiding officer from their membership, He is called
the Speaker of the House. Other officers in each house elected
by the membership of the houses respectively are clerk, sergeant
at arms, postmaster, and chaplain, and in the House a door-
keeper. These are by no means all of the Congressional employ-
ees. All the officers, except the chaplain, have staffs of assistants.
In addition there are many other House, Senate, or committee
employees ranking from professional assistants and legal coun-
selors down to the pages and custodial employees. Furthermore,
each member has a staff of clerical assistants personally selected
but paid from public funds.

Before the Congressional Reorganization Act of 1946 became Commit-
cffective there were forty-cight standing committees in the tees
House and thirty-three in the Senate. These numbers were dras-
tically cut by the Act and now there are only nineteen in the
House and fifteen in the Senate. The House committees range
in size from nine members on the Committee on Un-American
Activities to forty-three on the Committee on Appropriations.
In the Senate the committees consist of thirteen members each
except the Committee on Appropriations, which has twenty-one
members. Committees are chosen in each house by the vote
of the members themselves from slates prepared by the party
members in the house. A joint committee of the two houses
which recommended the reorganization in 1946 recognized the
significance of the work of committees. Of them it said: “About
ninety per cent of all the work of Congress on legislative matters
is carried on in these committees. Most bills recommended by
congressional committees become laws of the land and the con-
tent of legislation finally passed is largely determined by these
committees.” The actual process of committee selection and the
work of the committees will be more fully described later,

Certain things must be kept in mind if one is to understand

7" The Joint Committee on the Organization of Congress, “Organization
of Congress,” Report No, 1011, 79th Congress, 2nd session,



Partisan
control

House
organiza-
tion

220 American National Government

Congressional organization and procedure. First, one must re-
member that partisan politics dominates the whole process. Sec-
ondly, Congressional activities are steeped in customs and tradi-
tions that are virtually unbreakable. There s no speculation,
for example, as to which one of 435 House members will be
elected Speaker when the House is organized; he will be one
of a very small group of members belonging to the majority
party in the House. The Speaker always belongs to the party
having a majority of the membership and he must be one of
the select few who have had long tenure and party regularity.

Soon after the Congressional elections preparations for organ-
ization begin. The events will be briefly narrated, first as they
take place in the House. A group of recognized leaders of each
party meets and does some preliminary planning for the party.
Next a conference or caucus of all members of the party in the
House is held and several steps are taken. First the members
select their candidates for Speaker and for other House offices,
The person sclected for Speaker by the party having a majority
will without doubt be elected; his defeated opponent usually
becomes the floor leader of the minority party. The floor leader
is the person wha directs a party’s activities on the floor during
a session and in caucus meetings or elsewhere. A second action
of the party caucus is the selection of a committee on commit-
tees. The Democratic party selects its candidates for membership
on the House Committe on Ways and Means and lets them serve
ex officio as the Democratic Committe on Committees. The Re-
publicans select 2 Committee on Committees composed of as
many members as there are states with Republican Represent-
atives. A third activity of the party caucus is to decide on some
major policies or lines of party action for the approaching ses-
sion of Congress. Other activities may involve one or both party
caucuses. The majority caucus decides the ratio of the commit-
tee memberships. The majority party always assigns itself a safe
majority on a committee, but the ratio is generally fixed at a
figure roughly comparable with the ratio of majority and mi-
nority members in the House, The caucuses decide also about
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assigning committee positions to independent or third party
members who have been elected to the House.

The respective Committees on Committees hold meetings to
prepare the lists of members of slates for all the standing com-
mittees. Because of the strong tradition of seniority, the commit-
tees by and large have only to assign the new members, that is,
those who have not served in the previous Congress, and to
advance old members to more important committees, A member
on a committee secks by long service or seniority, rather than by
his merits, to work himself to the position of chairman when his
party is in the majority. Hence members tend to hold on to
positions on committees. An older member will seek to be
elected to one of the more important committees, such as Rules,
Ways and Means, Appropriations, or Military Affairs. The
Committee on Committees of the minority party may have a
more difficult job, since for some committees there may be a
greater number of returning minority members than the new
ratio allows the party. The Committee has to decide which ones
will be shifted. At times in the past, the majority members have
unfortunately agreed to increase the total membership of a com-
mittee in order that there would not need to be a reduction in
the number of minority members on the committee, One should
remember that, although the two parties in Congress are always
struggling against each other for advantage, there are close
friendships between individuals that reach across party lines,
and favors may result accordingly.

After the Committces on Committees have made up their
slates, with the majority slate showing in each case the nominee
for chairman, another meeting of each caucus is held to approve
the party slate with or without changes. The two slates are then
ready for presentation to the House when it convenes and takes
up the matter of electing committees.

At noon on January 3, or on the day fized by law for the
beginning of the first session of the new Congress, the House
assembles and begins its formal organizing activities. The clerk
of the previous House presides over the meeting temporarily.
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On the basis of the election certificates subinitted to the clerk
by the proper state election official, the clerk calls the roll of
the members, Immediately the question of the election of the
Speaker is talen up. The persons selected in the majority and
minority caucuses respectively are put in nomination. If there
are third party members, additional nominations may be made.
The question js put by the clerk and another roll call is taken
ta record the vote. The majority party candidate will, of course,
be elected. His defeated opponent escorts him to the Speaker's
platform, where the oath of office is administered to him as the
newly elected Speaker.

After taking the oath of office the Speaker takes over the
duty of presiding. He immediately administers the oath of office
to the other members. However, if there are questions on the
“elections, returns, and qualifications” of any members, such
members may be asked to stand aside while the oath is admin-
istered to the other members collectively. The membership
disputes will be referred to the Committee on House Adminis-
tration for investigation. In the meantime the members whose
seats are in dispute may be allowed to participate in the proceed-
ings pending the settlement of the disputes. After the report of
the Committeec on House Administration the question of seating
a challenged member will be settled by a vote of members of
the House, as is provided in the constitution,

The next matter of business, after the administration of the
oath of office to the members, is the election of the clerk, chap-
lain, and other officers of the House. None of these is a member
of the House, The slate prepared by the majority caucus is pre-
sented and as a matter of course is elected. The House now
comes to the business of adopting rules of procedure. This is
usually done by the adoption of a motion to accept the rules of
the House during the preceding Congress as the rules of the
present House. If, however, there are to be changes in the rules,
this is the stage at which they should be made. The changes
are simply amendments offered to the rules as previously exist-
ing—that is, the old rules are adopted as amended. By and large
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the House rules have been bujlt upon the Maral of Parliamnen-
tary Practicc prepared by Thomas Jefferson while he was Vice-
President and President of the Senate. It js true that many rules
have been added and many “decisions and precedents” have been
given by House Speakers, until today there are many volumes
with which one would have to be acquainted if he aspired to
be a House parliamentarian,

The next stage is formal election of the members of the stand-
ing committees. The majority and minority lists or slates are
presented to the House, and on a formal motion and vote all the
standing committees are elected with the proper balance be-
tween parties and with a chairman for each. The process illus-
trates the small proportion of the whole process of government
one would Jearn by studying only the written rules and having
an acquaintance with only the official or formal activities.

The process of organizing the Senate is in general similar to
that in the House, buc there are some very significanc differ-
ences which should be pointed out. In the first place, the Senate
never requires a complete organization or reorganization. It has
been organized since its first meeting in 1789, This continuiry
of organization results from the fact that only one-third of its
members are new every two years, A second difference berween
the two houses is that the Senate normally has a presiding offi-
cer, the Vice-President, when it meets. It elects a president pro
temtpore every two years to preside in the absence of the Vice-
President or when there is a vacancy in that office.

The newly elected members of the Senate are sworn in in the
same manner as House members; the officers of the Senate are
then elected, and the committee assignments are made. Just as
in the House, slates of candidates for the different offices and
lists of names for the committee positions are agreed on in con-
ferences or caucuses of the Senate members of the political par-
ties. The task of assigning committee positions is not simply one
of distributing pasitions held by non-returning Senators to those
who take their places. Some of the returning Senators may wish
to give up positions on certain committees in exchange for those
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held by non-returning Senators. In the general shift which ac-
curs the new Senators end up at the bottom of the heap.

SonmE ORGANTZATIONAL AND PERATIONAL FEATURES

The Speaker of the House of Representatives is a powerful
factor in American politics, Unlike his English counterpart in
the House of Commons, he is expected to be a partisan rather
than an impartial presiding officer. His powers and prerogatives
reached the zenith of power during the latter part of the last
and the first part of the present century. Through changes in
the House rules in rg10 and 1911 the Speaker’s powers were
curtailed considerably. Since that time he has been the leader
or spokesman for a group or clique that controls the House,
rather than an independent agent having the elements of control
vested directly in himself.

A power which the Speaker still enjoys is that of recognition.
No member can address the House without first being recog-
nized. An impartial presiding officer would always attempt to
determine the order in which persons ask for recognition or
address the presiding officer, and then give recognition accord-
ingly. The Speaker of the House, however, being partisan, may
recognize only those he wishes to recognize. He may even in-
quire of a would-be speaker what he proposes to say before
deciding whether to recognize him. In practice, when important
bills are being formally debated, the Speaker is furnished a list
of the persons from both parties who are to be recognized for
debating the bill

The Speaker also makes rulings or decisions on points of order
in the application of rules. The House may reverse him on such
decisions but rarely does. The Speaker signs bills, resolutions,
orders, subpoenas, and other documents passed by the House.
He appoints members to special or interim committees, includ~
ing conference committees. He may speak before the House
and may vote as a member of the House. If he votes on a bill or
resolution and 2 tie vote results he cannot cast another vote to
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break the tie, but if he has not voted and the result is a tie he
may be required to cast the deciding vote,

The Speaker of the House is definitely 2 party leader in the
House but the Vice-President, as President of the Senate, is not
necessarily the leader of his party in the Senate. In many cases,
especially during the latter two years of a Vice-Presidential
term, he may be of the opposite political party to that in control
of the Senate. Since the Senate is 2 much smaller body than the
House of Representatives, it can get through its business with-
out submitting to the rigid control which the Speaker exercises
over the House, These facts contribute to making the Vice-
President a mere presiding officer rather than the dominant
figure in the chamber. He recognizes members who wish to
address the Senate. He appoints select committees and signs
documents in the name of the Senate. By a strange quirk, Harry
Truman, as Vice-President, signed at least one bill which had
passed the Senate and later, as President, signed the same bill into
law. The Vice-President does not have a vote in the Senate ex-
cept in case of a tie.

Mention has been made abave of the majority and minority
party caucuses or conferences in each house of Congress. Every
member of either house is jpso facto a member of his party's
caucus in the house, though not all members attend all caucuses.
Each caucus has a formal organization, and meetings are held
more or less frequently as the occasion justifies. Meetings are
not public but should not be thought of as secret conclaves.
Major meetings, such as those at which office slates and the Com-
mittee on Committees are considered, are usually fully reported
in the press. Meetings are held to consider, among other things,
the party stand on policy matters in Congress. The caucus can-
not decide every move for the party. The making of decisions
and the leadership of the party must be delegated by the caucus.
This is accomplished through the selection of party instrumen-
talities to function on the floors (and in the clozkrooms!) of the
two houses. But in the Congress, as in other deliberative bodies,
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leadership is not cntircly formalized. Apparently some men or
groups simply gravitate to positions of influence, whether or not
they are elected to such positions,

The one man in each house who symhbolizes leadership of his
party is the floor leader. Selected by thg caucus of the party, he
is the “leader of action” for his party in the house of which he
is a member. Seniority is, of course, a factor in the selection of
the floor leader, but qualities of leadership are primary. The
majority floor leader in each house is the person through whom
the President must work, if he is of the same party, to put over
any program of legislation. In addition to directing the flow of
events on the floor, if majority leader, or leading the opposition
if minority leader, the leader must act as a liaison between the
party leaders, the caucus, and the President or other leaders of
his national party. They all look to the floor leader to see that
the right thing is done on the floor at the right time. It would
be impossible to describe specifically the duties of the majority
floor leader, but an example may be given for illustration. The
floor leader in the House arranges the time when a particular
bill will be brought up for debate; sees to it thar it is brought
up at the time set; and, if debate is strictly limited, apprises the
Speaker of the names of those to be recognized to speak on the
bill. He may also name floor assistants, or party whips, to help
keep party members in line.

The steering committee of the majority caucus also plays an
important part in legislation. This committee, theoretically at
least, is made up of the most influential leaders of the party in
the house involved. If, as a result of some fortuitous circum-
stance, the chosen group happens not to be the one upon whom
the floor leader and perhaps the President depend for guidance,
the actual steering committee may turn out to be a small group
which steers or leads from sheer influence only, It is not always
possible before Congress is organized to select a group of fifteen
or twenty-five members who will turn out to be the leaders in
putting through a program of legislation. At times a kind of
joint steering committee of both houses, called a Policy Com-
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mittee, has been used. During a part of the Roosevclt adminis-
tration this practice was in vogue. Such a committee decides on
legislation to be pushed through both houses.

The Committee on Rules is an important standing committee
in the House.® Theoretically such 2 committee would be ex-
pected ta consider proposed changes in the basic rules of the
house in which it exists. Actually, however, the Committee on
Rules does much more than this. It is a day-to-day procedural
device. If the floor leader and stecring committee must get bills
through, the Rules Committee must find 2 way in which this can
be done. It can bring in for House adoption a special rule at
almost any time to alter the procedure; it may by such rules set
the time for and limit debate, restrict or forbid amendments to
bills being debated, or even write a bill and submit it for a vote
before any legislative committee has considered it. This is done
in response to the instructions of the majority floor leader.

This Commitree formerly killed bills by failing to open a way
for them with a special rule, but in 1949 a change in the rules
permitted bills to be considered ahead of their regular order
without special rules. The enormous number of bills reduces
the chance of any one ever receiving full consideration by the
House, hence the necessity for some kind of device to push
important bills ahead of their turn in the Calendar for House
Action. This is done by the Rules Committee with special rules.
Also, if a bill is being considered and for some reason the oppo-
sition gains the upper hand, the Rules Committee can rush in
with a special rule to consider another subject. The whips set
to work and get the majority members in their places; or delay-
ing tactics can be engaged in until the majority leadership is in
control again. It should be remembered that more than half an
hour can be killed by one roll call.

The legislative committees in the House and Senate are 2 nec-
essary part of the machinery of control in Congress. Formerly
they were perhaps more important for the actual scrutiny and

8 The Senate has 2 Committee on Rules and Administration, but it has
never exercised power comparable to that of the House Committee on
Rules.
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preparation of bills than as “burial grounds” of unwanted legis-
lation. But today many, if not most, of the bills that eventually
become law are prepared by administrative departments. Not
typical, but perhaps one of the most striking examples of legis-
lation without committee deliberation, was a banking bill passed
in the hectic days of 1933 during the first Roosevelt special
session. A special message of less than 1oo lines was sent to
Congress. As its reading was concluded in each House, prepared
bills were simultaneously introduced. Before the end of the day
the country had a new banking law.

The Joint Committee on the Organization of Congress re-
ferred to the control aspect of committees as follows: “Hun-
dreds of bills introduced by members of Congress are never
considered even for a brief period by the committees to which
they are referred. In order to get a hearing by the committee
having their Jegislation in charge, members must informally so-
licit committeemen for the privilege of even a brief cursory
appearance. This tends to bottle up legislation originating in
Congress itself, while the right-of-way is generally given to leg-
islation originating in the executive departments.”™ This being
the case, it is easy to understand how control of committees fits
into the whole pattern of organization and control of Congress
by the dominant party.

When one house of Congress passes a bill and the other also
passes it but with certain changes or amendments, the house
originally passing it may agree to the changes or may ask for a
conference to attempt to iron out the differences, The presiding
officers appoint a number of conferees, usually three to five
each. Since the conference committee is a joint commitree of
the two houses, the majority of the members from each house
must agree to any proposal by the committee. At first blush the
conference committee might not be considered a part of the
plan of control of legislation; nevertheless members deliberately
work at times to get a bill thrown into conference. It is a part of
the strategy to ger favorable action on a bill. For one thing, a

® “Organization of Congress,” p. 7.
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supporter may be able to ger into it in conference provisions
that he could not get through the house of which he is 2 mem-
ber. Conference reports are almost always accepted, even though
the Joint Committee on Reorganization of Congress is itself av-
thority for the following statement: ‘Parliamentary procedures
make it possible for conferces completely to rewrite legislation
substantially agreed upon in both chambers.”" The rules of each
house forbid amendment of a bill reported from conference; it
must be accepted or rejected in the precise form in which it has
been cast by a small group of men in secret session. Conse-
quently the conference committee has enormous powers.

‘We have mentioned the institution of select committees. The
conference committee is an example; others are found in investi-
gating committees created by one or the other house. Whereas
the standing committee is 2 permanent hody, elected to consider
all business of a given character, the select committee is a tem-
porary body, created to deal with a particular problem, and it
dissolves when it has reported to the house on that problem.
Since each house has full control over its own organization, it
could elect the members of the select committees; but it is usual
to entrust the power of appointing them to the presiding officer.
The presiding officer is, however, to a considerable degree con-
trolled by custom in his appointments. For example, he always
appoints to a conference committee the chairman of the standing
committee which considered the bill in question, the ranking
majority member of that committee—that is, the member of the
majority party who stands next to the chairman in seniority or
length of service on the committee—and the ranking minority
member—the member of the minority party who has served
longest on the standing committee and will be made chairman
when his party comes into power.

ENACTMENT OF LEGISLATION

There are certain formal procedures and activities which
Congress follows in the performance of its functions. In the

 Ibid, p. 8.
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preceding pages we have described the organizations throug}{
which Congress operates. In this section the formal procedures
will be described, and an attempt will be made also to show the
unofficial steps involved in the process of lawmaking. One must
always keep in mind that there is more to lawmaking than is dis-
cernible from the rules of procedure.

Bills may originate from a variety of sources. As we have
said, a substantial percentage of bills that eventually become law
is prepared by the executive departments of the government.
If the passage of a bill is sought by the President, it is commonly
referred to as an administration measure. Hundreds of bills are
sponsored by administrative agencies, but a given bill may or
may not have the President’s active support, though none will
be advanced by an executive organ if the President disapproves
of it. More than half of all bills introduced come from the execu-
tive departments.” Other bills are prepared by private citizens,
corporations, or organizations and are given to receptive Con-
gressmen for introduction. Members of Congress, or select or
standing committees of the House or Senate, may prepare bills
for introduction.

Bills are introduced only by a member of Congress, regardless
of who the author or sponsor is. A member simply endorses a
copy of 2 bill and hands it to the clerk or secretary of his house.
There is no limit on the number of bills that a Congressman may
introduce. On the first day of the first meeting of a new Con-
gress, hundreds of bills will reach the clerk’s (or secretary’s)
desk. Once introduced, a bill remains on the agenda for the du-
ration of a Congress unless disposed of finally in some manner.

When a bill or resolution is introduced it is given a number
by the clerk and recorded in the Congressional Record and the
Journal and is then referred to the appropriate committee, tech-
nically by the Speaker but actually, in most cases, by the clerk
or one of his assistants. Formerly a bill was read aloud by the
clerk before it was referred to the commitree. The stage of in-
troduction and reference is still called “first reading.” The

1hid, p. 11,
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“readings” of bills, first, second and third, are significant only
as stages through which bills must usually pass and not for an
actual word-by-word reading of the bill.

A committee cannot guarantee that a bill will pass even if
given a favorable report by the committee; but a committee can
almost surely kill a bill if it refuses to consider it or report it
out. Bills that are not considered at all or are not reported out
by a committee are said to be pigeonholed. In the House a peti-
tion of a majority of the members may be used to force a
committee to report a bill. This process is called discharging
a committee; it is seldom successfully used.

For our purpose we will suppose a bill is in 2 committee of the
House and then trace it from that point. We must assume that
the bill will be considered by the committee. A committee may
break up into subcommittees for the consideration of important
and complicated bills like revenue or appropriation bills. The
main committee and subcommittees may use their own person-
nel for securing information, or they may hold open or public
hearings, at which people may voluntarily offer testimony or
information regarding the subject matter of a bill. Subcommit-
tees report to the full committee and the various reports are
eventually combined into a report of the committee.

A bill coming from a committee may be so altered as not to be
recognizable even by the author except for the number and the
introducer’s name, In fact a committee may write its own bill,
in ‘which case the bill usually takes the name of the chairman,
When the committee reports the bill out it is placed on one of
the calendars or files, theoretically to await its turn for consid-
eration by the House. We say theoretically because, even though
the rules require that bills be taken up for consideration in the
order in which they are placed on the calendar, actually they are
taken up as the leaders decidé. Special rules proposed by the
Committee on Rules and adopted by the House or adopted by
unanimous consent in the Senate give bills the right of way
when the order of filing would not.

Assume that our bill is taken up for consideration in the
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House. It is said to be on “second reading.” At this stage it may
be debated; amendments or changes may be made; and a vote
is taken to advance it to “third reading.” The vote to send to
third reading is normally the real test on the bill. As and if it
passes on second reading, it will probably pass the House. The
bill is engrossed, that is, all amendments and changes adopted are
put in and it is printed. This is done before it is submitted to
the House for the vote on passage. This final stage is called
“third reading.” Debate is not allowed and amendments are not
in order.

It should be pointed out that the House functions a great deal
of the time as a committee of the whole. The Speaker yields
the chair to a member he chooses and the House membership
proceeds as a committee. Procedure is expedited; debate is auto-
matically limited to five minures to each member instead of one
hour, voting is never by roll call and therefore is never recorded.
After the committee of the whole concludes its deliberations it
“rises,” the Speaker resumes his position, and the House acts on
the committee’s recommendations.

There are several methods by which votes are taken on ques-
tions before the House. The most common is the voice vote,
in which the Speaker directs all in favor to say “Aye,” opposed
“No,” and the members respond in chorus. If 2 member de-
mands it, a rising vote may be had in which members for and
against are asked in turn to stand and be counted. Or if one-fifth
of the quorum—that is, of 2 majority of the membership—de-
mands it, 2 teller vote may be taken in which the members favor-
ing a question pass between designated tellers, and then those
opposing so pass, to be counted. All these methods are pre-
scribed by the rules of the House. The constitution provides
that a roll call or record vote may be demanded by one-fifth of
the members present, The name of each member is called, votes
are given by “Aye” or “No” and are recorded in the Journal
by the clerk. Members are often reluctant to be “recorded” on
questions; hence, there are fewer record votes than might be
expected.
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When a bill is passed by the House it is sent by the Speaker to
the Senate, where the procedure is subsrantially repeated. There
are, however, a few noteworthy procedural differences berween
the two houses. The Senate, for example, has no limit on debate
and seldom uses the committee of the whole. Being less than one-
fourth the size of the House, it can afford to be leisurely, al-
though there is serious question whether unlimited debate is not
too much of a luxury even for the United States Senate. Unlim-
ited freedom permits “filibustering,” a practice by which a mi-
nority undertakes to defeat a bill or motion by talking inter-
minably and preventing a vote, The member is recognized or
gets the floor and talks on and on. He may be relieved by a con-
federate to whom he yields for a question or a statement. The
confederate may take hours to ask the question or complete his
statement! At the end of a day the Senate adjourns or recesses
until the next day of meeting, when the business must start with
the filibusterer on the floor. In 1917 a rule was adopted provid-
ing that if sixteen Senators sign a petition for closure or cloture,
that is, to limit debate, and two calendar days later two-thirds of
the Senators vote for cloture, debate will be limited thereafter
to not more than one hour to each member, This rule has not
been effective; it has been successfully used less than 2 half-
dozen times since adopted. However, the Senate does actually
limit debate on many bills or motions by agreement called unani-
mous consent,

A bill having passed the House and the Senate in identical
forms and having been signed by the respective presiding officers
is then sent to the President for his action. The President may
sign the bill within ten days (Sundays excepted), in which case it
becomes a Jaw; or he may veto it or refuse to sign it, and return
it with his objections within the ten-day period to the house in
which it originated. A vetoed bill is killed unless both houses re-
pass it by a two-thirds vote in each. If the President does not act
on a bill within the ten-day period, it becomes a law without his
signature if Congress is still in session. A bill reaching the Presi-
dent within ten days of the adjournment of Congress may be
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held by him and thus be killed, in which case he is said to use
the pocket veto.

It was assumned in the above discussion that the bill originated
in the House. One must bear in mind that a bill may originate in
either house, except that bills for raising revenue—tax bills, for
example—must originate in the House of Representatives. Even
revenue measures may be amended beyond recognition in the
Senate, This requirement is in fact of no real significance.

The assumption was also made that the bill passed the second
house just as it had passed the first. This was an unreal assump-
tion, Important bills are nearly always changed in some way by
the second house that passes them. As a consequence, conference
committees come into being on almost all significant legislation.

When a bill has been signed by the President or has become a
law without his signature, it is sent to the Secretary of State, who
arranges for its publication and distribution. This is called pro-
mulgation. Copies of single laws or acts, known as slip laws, can
be secured from the Superintendent of Documents soon after a
law is enacted. When a session of Congress ends, all the laws en-
acted at the session are compiled and published in the series, the
United States Statutes at Large,

The terms “bill” and “act” or “law” have been used in this
discussion to include all the enactments by Congress. There are
others, and perhaps an explanation of terms might be profitable.
A bill is a formally proposed law. When it is passed by Congress
and accepted by the Presidenr, or repassed over his veto, it be-
comes a law and is referred to as an act. A law may be general,
local, or private. That is, it may apply generally to the United
States, only to one locality, or to one individual or at most to a
relatively small number of individuals. Any enactment by Con-
gress enforceable as law could be accomplished by bill. Congress
prefers, however, to act on certain occasions by joint resolution.
A declaration of war, the admission of a state, or the submission
of a proposed constitutional amendment is likely to be by joint
resolution. Perhaps one could say this is used for special pur-
poses to lend a degree of dignity or solemnity to the occasion.
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Joint resolutions, except constitutional amendments, must be
submitted to the President for his signature. A concutrent reso-
lution is one passed by the two houses without the concurrence
of the President It has no legal force except in cases in which
the two houses may legally act without the President.® When it
lacks legal force, it is merely a request or expression of opinion.
Either house may pass a resolution having legal force on 2 mat-
ter on which it is empowered to act, such as the expulsion of a
member; it may also pass a resolution expressing its fecling or
wish in a matter,

Lossies

A non-member of a legislative body who seeks to influence
the action of such a body is called a lobbyist; collectively such
persons may be referred to as the Jobbies. Cynically, the Con-
gressional lobbyists have been called the third house. Lobbies are
enormously important factors in the legislative process and no
onc can understand the process without knowing about the
work of such groups.

The Congressional Reorganization Act of 1946 provided cer-
tain regulations to apply to the Congressional lobbyists. One is
that they must register; but those representing manufacturers,
labor, and agriculture are exempt from this regulation—an ex-
ample of successful lobbying by such groups when the bill was
in Congress. The supporters of legislation for requiring lobby-
ists to register, and to disclose information as to whom they rep-
resent and what legislation they are interested in, believe that
such publicity is the best type of control.

Lobbying at all levels of government is accepted as not only
proper but, if viewed realistically, necessary at the present time.
Every large trade organization or association has its lobbyist or
“legislative counsel” in Washington. If one follows the life of
prominent Senators and Congressmen who have voluntarily or
involuntarily retired from Congress, one finds that in a high pro-
portion of the cases such individuals have remained in Washing-

12 Srarutes sometimes confer such a power on the two houses. See p. 321.
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ton to practice law, Quite often, however, the kind of law prac-
tice in which they engage is to represent the interests of large
corporations or associations in Washington. It is obvious that
one who has had years of experience in Congress and who per-
haps can call most Congressmen by their first names would make
a very successful lobbyist.

People outside of government do not do all the lobbying. The
departments and even the larger bureaus have their “public rela-
tions” employees or others to represent them before Congress.
Not only does such an individual look after his department or
bureau when appropriations are being considered but he must
also “screen” all seriously proposed legislation to see if there is
any provision in it which might adversely affect his agency.

Lobbyists may serve a useful purpose. They supply informa-
tion, edited, no doubt, but it is for Congress to correct the bias.
Usually there are opposing lobbyists on the questions before
Congress. A committee may listen to them very much as a jury
in court hears evidence from both sides in 2 case, By balancing
the two against each other and by using its own staff members to
present 2 final summary of essential points, 2 committee might
well reach the best solution.

CONCLUSION

Congress is meant to be a representative body. It is not a body
of experts, yet some men in Congress become experts in their
fields of special interest. Years of hard work on the House Com-
mittee on Ways and Means, for example, may make of a member
an authority on federal taxation. A member who gives his major
attention to his duties as a member of the Military Affairs Com-
mittee may become a real expert on military affairs, so that we
are not altogether dependent upon the “brass hats.”” Any person
who attends a hearing before one of the House or Senate com-
mittees s likely to be impressed by the way the members can
match knowledge of relevant matters with the best legal counsel
or lobbyists that can be sent in by the interest groups. Neverthe~
less members of Congress must depend upon outside sources for
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a great deal of their information, and they are likewise influ-
enced by 2 multitude of other factors.

Dr. George B. Galloway describes the forces which shape the
final product of Congressional labors thus:

In the end, the statutes that emerge from the travail of the legis-
lative process reflect the influence of many forces. For better or for
worse, they are affected by the way in which Congress is organized
and by its rules of procedure, They show the influence of execurive
proposals and private pressures. They reflect the legislators’ own
judgment and the atritude of their constituents. . . . Legislative ac-
tion is also influenced by the congressman’s hope of reelection and
fear of social insecurity, making him vote for measures he might
otherwise oppose; by the newspapers he reads and the public opinion
polls; by private group and governmental lobbyists; and last, but not
least, by the intelligence and character of the legislative staff who
play a large but unsung part in the legislative process. The final fab-
ric is thus a network of many threads which it would be almost im-
possible to unravel and trace back into the loam of history.™
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CHAPTER 12

THE SCOPE OF NATIONAL
LEGISLATIVE POWER

Judicial Attitudes—The Commerce Power—The Tax-
ing Power and the Power to Borrow and to Make
Appropriations—The War Powers—Foreign Affairs—
Powers over Currency—Qther Powers—Federal Police
Power

Juviciar ArtiTupes

The framers of the constitution were not unduly generous in
their assignment of powers to the national Congress, They were
well aware of the suspicion with which the instrument would be
viewed by the champions of states’ rights, and they delegated to
Congress only those areas of control in which national action
was demonstrably necessary, or at any rate highly convenient.
Exclusive control over foreign relations, the power to maintain
an army and navy, the taxing power, were obviously essential to
the political existence of the national government. Congressional
authority over interstate commerce, over currency, bankrupt-
cies, and weights and measures was necessary if the nation was
to have that economic unity which must underlie political unity.

In addition to enumerating these and similar express powers,
the framers authorized Congress to pass all laws “necessary and
proper for carrying into execution the foregoing powers, and
all other powers vested by this constitution in the government
of the United States, or in any department or officer thereof.”
This clause gives rise to the implied powers of Congress. It does
not enlarge the number of topics with which Congress may deal,
but it hes been interpreted to allow Congress considerable lati-
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tude in choosing the means which it will employ in dealing with
those topics. This, however, was not an inevitable interpretation,
In McCulloch v. Maryland® the state of Maryland argued that
the necessary-and-proper clause restricted rather than enlarged
Congressional power. Congress had issued a charter to the Bank
of the United States and had authorized it to establish branches,
and a branch had been established in Baltimore, The Maryland
legislature forbade banks operating within the state and not
chartered by the state to issue bank notes except upon specially
stamped paper which was heavily taxed by the state. Penalties
were provided for disobedience. The branch bank refused to
comply, and Maryland sued the cashier, McCulloch, to collect
the penalties. McCulloch argued that the state could not tax a
bank holding a federal charter, and the state replied that the
Congress had exceeded its power in issuing the charter. Congress
had no express power to create corporations, and the necessary-
and-proper clause forbade it to pass laws which were not strictly
necessary to the execution of the express powers, Chief Justice
Marshall, however, held that the clause was intended to enlarge
rather than to restrict the Congressional choice of means for im-
plementing the express powers, “‘Let the end be legitimare, let it
be within the scope of the Constitution, and all means which are
appropriate, which are plainly adapted to that end, which are
not prohibited, but consist with the letter and spirit of the Con-
stitution, are constitutional.” And Marshall went on to hold that
an instrumentality created to accomplish a national purpose,
such as the Bank, could not be taxed by a state.

This readiness to uphold national action has been character-
istic of the Supreme Court through most of its history. In only
three periods has the Court seriously opposed national action.
The Dred Scott decision® held that Congress could not forbid
slavery in the territories, and thus played a part, although 2 mi-
nor one, in causing the Civil War. After the Civil War three
amendments were adopted, the Thirteenth, Fourteenth, and Fif-

14 Wheat. 316 (1819).
2Scott v, Sandford, 19 How. 393 (1857).
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teenth, which might have enlarged the powers of Congress enor-
mously; but they were largely denied such effect by the Su-
preme Court.® From 1918 to 1937 the Court held that Congress
could not deal with such problems as child labor or general eco-
nomic depression under either the taxing power or the com-
merce power,* but since 1937 it has uniforthly upheld legislation
of this character.’

Although the tendency has been toward a steady enlargement
of national power through judicial interpretation, this does not
mean that the national government has ceased to be one of dele-
gated powers. It is still necessary to justify Congressional action
as being expressly or impliedly conferred in one of the enumer-
ated powers recited in the constitution. Only the more impor-
tant of these powers can be described here.

Tue ComMERce PoweR

One of the primary reasons for calling the Constitutional Con-
vention in 1787 was the lack of power on the part of the central
government under the Articles of Confederation to regulate
commerce between the states. Restrictions on imports and ex-
ports, tariff barriers, and other forms of discrimination on the
part of the states were rapidly threatening to break up this coun-
try into a number of almost independent economic units. Trade
between the states was being strangled, and serious causes of
friction were being engendered.

The commerce clause which was proposed and finally adopted
represented one of the important compromises of the constitu-
tion. Some persons wanted to give the central government con-
trol of all commerce. Others would have left all regulation of
commerce to the several states. Article I, Section 8, provided
that Congress should have the power to regulate commerce with

3The Civil R.l;ghts Cases, 10og US. 3 (1883).

4 Hammer v. Dagenhart, 247 U.S. 251 (1018); Bailey v, Drexel Furniture
Co., 259 US. 20 (1922); Schechter Poultry Corp. v. United States, 295
US. 495 (1935); United States ». Butler, 207 U.S. 1 (1936).

5 National Labor Relations Board v. Jones and Laughlin Steel Corp., 301
US. 1 (1937); United States v. Darby Lumber Co., 312 US. 100 (1941).
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foreign nations, among the several states, and with the Indian
tribes.

Since the commerce clause does not give the federal govern-
ment the power to control all business and industry but only in-
terstate and foreign commerce, it becomes important to know
what transactions are regarded as interstate or foreign com-
merce. The constitution contains no definition which would help
to clarify these terms, so reliance must be placed upen judicial
interpretation.

Very early in our constitutional history it was understood that
the term “commerce” included the buying and selling of com-
modities.” Buying and selling which is purely local in character
and which takes place entirely within a state and is not parr of
a movement of commodities between states is not looked upon
as interstate commerce.

The well-known case of Gibbons v. Ogden decided early in
the history of the United States that commerce included trans-
portation.” The means of transportation is immaterial, whether
by railroad, automobile, pipe line, horse, airplane, or boat. Nor
does it matter whether the transportation is performed grarui-
tously or for hire. If the movement takes place berween states,
it js interstate commerce. All persons and instrumentaliries used
in such transportation are agencies of interstate commerce. It is
immaterial that the persons or instrumentalities do not pass be-
yond the boundaries of a state. They are agencies of interstate
commerce if they transport or assist in transporting articles mov-
ing berween states.

Courts have now come to regard general movements of com-
modities as interstate commerce. In one case, for example, the
Supreme Court held that federal regulation of the buying and
selling of livestock at the stockyards was constitutional because
it was part of a large regular movement throughout the United
States of livestock and meat products.® In upholding the consti-

®8ee the statement of the Court in Gibbons v. Ogden, 9 Wheat. 1
(1824).

" Gibbons . Ogden, g Wheat. 1 (1824).

8 Stafford v, Wallace, 258 U.S. 495 (1922).
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tutionality of the National Labor Relations Act as applied to
nineteen large corporations that owned iron mines, coal mines,
steel mills, and railroads and were engaged in buying and sclling
throughout the United States and transporting their products,
the Supreme Court again recognized the importance of the prin-
ciple that general movements of commodities constituted inter-
state commerce, various aspects of which could be regulated by
the federal government.

Transmission of intelligence from state to state by radio, tele-
phone, or telegraph is interstate commerce and hence subject to
control by the federal government. Similarly the transmission of
electric power between states is regarded as interstate commerce.

For 2 long period of time the federal courts did not regard in-
surance as commerce because there were no commodities which
were shipped from state to state but merely contracts to indem-
nify persons in case of Joss.”” In 1944 the Supreme Court over-
ruled the earlier decisions and held that insurance was com-
merce, pointing out that the modern insurance business holds a
commanding position in commerce in the United States, that in-
surance directly affects millions of persons in all walks of life,
that large insurance companies operate throughout the country,
and that a constant flow of premiums and other documents used
in insurance takes place between states.*

The courts have held that the federal government has plenary
power to control foreign and interstate commerce. In further-
ance of its power to regulate, Congress may prohibit the ship-
ment of commodities between states. For example, the Supreme
Court upheld an act which made it unlawful to ship in interstate
commerce goods in the production of which any person was
employed in violation of the minimum wage or maximum hour
provision of the law.*

In addition to regulating interstate and foreign commerce,

? National Labor Relations Board v. Jones and Laughlin Steel Corp., 301
US. 1 (1937).

19 Paul v, Virginia, 8 Wall. 168 (1869).

1 United States v. S. E. Underwriters Assn., 322 US. 533 (1944).

12 United States v. Darby Lumber Co., 312 US. 100 (1941).
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Congress may prevent interference with such commerce, even
though it means controlling persons who are not themselves en-
gaged in interstate commerce or regulating activities which are
not even commerce. A good illustration of regulation of this
type is that contained in the Sherman Anti-Trust Act, which
forbids restraints upon interstate and foreign commerce even
though the persons who are being prosecuted for a violation of
its provisions are not themselves engaged in commerce.

The courts have held thac the federal government has the
power under certain circumstances to regulate inirastate com-
merce. As a general rule, the regulation of intrastate commerce
remains with the states, but in a few instances the courts have
allowed the federal government some authority where it is es-
sential for proper control of interstate commerce or where inter-
state and intrastate commerce are inseparably intermingled.

There are many interesting illustrations of federal control of
intrastate commerce because of its intimate relationship with in-
terstate commerce. Much of it is in the field of railroad regula-
tion. For example, the courts upheld the validity of an order of
the Interstate Commerce Commission fixing both intrastate and
interstate passenger rates. To have permitted a lower rate for
intrastate transportation would have been 2 serious burden upon
interstate commerce, since such commerce would have been
forced to bear too large a proportion of railroad expenses.”* The
laws pertaining to safety appliances for locomotives and other
railroad equipment furnish another illustration of federal control
of intrastate commerce.** These safery appliance statutes refer to
all cars and locomotives, whether used for interstate or intrastate
traffic. Apother example is found in the control which Congress
has given to the Interstate Commerce Commission over issuance
of stocks and bonds by railroads despite the fact that money de-
rived from the sale of these securities is used partly for interstate
and partly for intrastate operations.”® In this latter case it would

13 Railroad Commission of Wisconsin w. C. B. and Q. R, Co,, 257 US.
563 (1922),

% US. Code, title 45, secs. 1-43.

15 See ibid., title 49, sec. 202 (2).
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be practically impossible to separate interstate and intrastate
commerce, for it would be difficult to ascertain what part of the
-money derived from the sale of stocks and bends would be em-
ployed for interstate and what for intrastate operations.

Although the control of railroads affords the most frequent
illustration of the regulation of intrastare commerce by the fed-
eral government, examples in other fields can be found. The
Federal Communications Act gives to the Federal Communica-
tions Commission established under its provisions control of all
radio stations, even though they are engaged in intrastate as well
as interstate operations. The logic of this arrangement is obvious.
It would be impossible to separate interstate and intrastate radio
operations. The Food, Drug, and Cosmetic Act of 1938 states
that any food, drug, device, or cosmetic which is adulterated or
misbranded when introduced into or while in interstate com-
merce may be proceeded against while in interstate commerce
or at any time theresfter in any district court of the United
States and may be seized and condemned.’®

Although the courts have permitted to the federal government
a considerable control over intrastate commerce and even over
persons not engaged in commerce, they have indicated that there
are limits to this authority. In the National Industrial Recovery
Act of 1933, Congress had provided for the establishment by
executive order of codes for the government of various in-
dustries, and the enforcement of these codes by criminal prose-
cution for their violation. Suit was brought for violation of a
code covering wages and hours of persons engaged in slaughter-
ing and dressing chickens in New York City. The Court held
that the code provided for an unconstitutional regulation of
commerce. The transactions involved were not interstate com-
merce, nor were they part of the flow of such commerce. The
Court went on to point out that while Congress might not only
regulate but also protect interstate commerce, subjects dealt
with on this theory must have a close and substantial relation-
ship to such commerce. In this case the wages and hours of

18 Jhid., title 21, sec. 334.
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workers governed by the code that had been violated had only
an indirect effect upon interstate commerce.”” In a more re-
cent case, however, the Supreme Court upheld federal con-
trol that seemed not to have any very direct effect upon in-
terstate commerce, The federal government had provided for
the regulation of the production of wheat. It had even gone so
far as to control wheat which was not intended in any part for
commerce but was wholly for consumption on the farm. The
Supreme Court held that this regulation was valid because it was
intended to control the market price of wheat in interstate com-
merce, and any production whatever influenced that price.
The commerce clause has been the basis for much of the legis-
lation enacted by Congress. The Interstate Commerce Act and
its many amendments providing for extensive regulation of the
railroads were enacted under this clanse, Through the Sherman
Anti-Trust Act of 1890, the Clayton Act of 1914, and the Fed-
eral Trade Commission Act of 1914, the federal government has
attempted to prevent monopolies, restraint of trade, and unfair
methods of competition in commerce, In the Packers and Stock-
yards Act of 1921 and in the Commodities Exchange Act of
1936, the federal government has attempred to prevent certain
practices in the buying and selling of livestock and grain which
are regarded as injurious to commerce. The Securities Act of
1933 and the Securities Exchange Act of 1934 enacted under the
commerce clause require the registration of stocks and bonds
and the registration of stock exchanges and prohibit certain trad-
ing practices which are deemed to be anti-social. Congress
greatly extended federal control of commerce when it passed the
National Labor Relations Act (1936) and the Labor-Manage-
ment Relations Act (1947) which superseded it. These acts regu-
lated the practice of collective bargaining between employers
and employees in all businesses affecting interstate commerce, on
the theory that orderly bargaining prevents the interruptions of
commerce that result from strikes and lockouts. The Trade-

** Schechter Poultry Corp. v, United States, 205 U.S. 495 (1935).
¥ Wickard v, Filburn, 317 U.S. 111 (1942).
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Mark Act, the Anti-Kidnapping Law, and the Maan Act are
other illustrations of statutes enacted by Congress under the
commerce clause.

THE Taxine PowEr aND THE Powrr 10 Borrow anp TO
MAKE APPROPRIATIONS

Perhaps the constitutional provisions which rank next in im-
portance to the commerce clause as a source of power for the
federal government, at least in time of peace, arc the taxing
power and the power to make appropriations. Under the taxing
clause of the constitution, Congress is given the power to lay and
collect taxes, duties, imposts, and excises, to pay the debts and
provide for the common defense and general welfare of the
United States. This clause, together with the power given Con-
gress in the same section of the constitution to borrow money on
the credit of the United Srates and the power to make appro-
priations, gives the federal government a considerable arca of
authority,

We are not here concerned with the use of the taxing clause
for raising revenue. That question is discussed in Chapter 20.
We are concerned with the question of regulation or control
through the taxing power, and the authority given to the federal
government to undertake projects because of the power to spend
money. Of course, revenue and regulation are often inseparably
connected, as in the case of tariff duties,

As a source of power for the federal government, the taxing
clause has two aspects. In the first place, it gives the federal gov-
ernment direct regulatory authority of a kind. Congress has on
occasion made use of this clause to impose a tax so heavy that the
effect has been to stamp out the practice or business entirely.
The 1o-percent tax which has been imposed upon state bank
notes has driven them from circulation. Similarly, a tax of ten
cents a pound on colored oleomargarine has made it very difi-
cult to sell that product. Congress has taxed phosphorous
matches out of existence by imposing a tax rate of two cents 2
hundred. Perhaps the outstanding illustration of the use of the
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taxing power to regulate is found in the taril. Many of the tariff
acts have frankly stated at the beginning that their purpose was
not only to raise revenue but also to encourage the industries of
the United States—in other words, to protect them from for-
eign competition. Duties of go percent, 100 percent, and 150 per-
cent which were imposed under the Tariff Act of 1930 indicate
that the latter purpose was carried out.

In the second place, the taxing clause, together with the power
to borrow and appropriate money, is an important source of
power in that it enables the federal government to raise money
and spend it for the general welfare. The importance of this is
hard to overemphasize. The phrase “general welfare” is ex-
tremely broad and would seem to enable the federal government
to embark upon almost any kind of enterprise that would benefit
all or a large number of its citizens. It might build a series of fed-
eral hospitals or housing projects, it might undertake the owner-
ship and operation of all kinds of business enterprises, a fleet of
merchantmen, the coal mines, railroads, stockyards, or packing
plants. It might, as it has already done, set up an old-age pension
system, spend money on the development of an extensive na-
tional park system, or provide for a network of highways.”® In
Massachusetts . Mellon the Supreme Court made it extremely
difficult to challenge the constitutionality of a federal appropria-
tion act on the grounds that the money would not be spent for
the general welfare. In that case the Court held that a taxpaver
could not maintain a suit challenging the validity of an appro-
priation act unless he could show that he was in danger of sus-
taining some direct injury.” This was a consequence of the rule
that the federal courts can take jurisdiction only of genuine con-
troversies involving concrete adverse interests.™

Another phase of this power to spend money for the general
welfare is the control that it gives to the federal government
over the states. The federal government not infrequently offers
money to the states, and usually on a conditional basis. Often it

1® Helvering v. Davis, so1 U.S. 619 (1937).
 Frothingham v. Mellon, 262 U.S. 447 (1923).
2 5ee pp. 274-275, 416,
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has Deen a matching fifey-fifty arrangement; the federal govern-
ment has offered the states a certain amount of money for a spe-
cific purpose, such as the building of highways, and the states in
order to participate must be willing to spend an equivalent
amount. Often the federal government has required that the
states in accepting the money meet certain standards or fulfill
certain requirements. For example, in granting money for per-
sonnel to operate the state employment services the federal gov-
ernment required that personnel to operate these offices be se-
lected on the basis of merit. It is obvious that this method of
control can be very important. The federal government with its
tremendous financial resources can, if it wishes, regulate indi-
rectly through the states in dozens of situations where it would
not be constitutional for the national government to legislate di-
rectly. This has not in fact been done to any great extent.

Tur War Powers

The constitution\states that Congress shall have the power to Military
declare war, to raise and support armies, to provide and maintain powers
a navy, and to make rules for governing the land and naval
forces. These, together with the constitutional provisions that
the President shall be Commander in Chief of the Army and
Navy, and certain powers with regard to militia, comprise the
so-called war powers of the federal government. That these
powers are tremendous in scope is obvious. They include, of
course, the organizing and maintenance of the naval and military
forces not only in time of war but also in time of peace, with all
that this implies, They give Congress the authority to conscript
man power for the military forces without violating the Thir-
teenth Amendment. Development of waterways, support of sci-
entific research, and establishment of plants for the manufacture
of arms, machines, and equipment for the armed forces can be
justified as an exercise of the war power,

In addition, in time of war Congress and the President, in or- Control
der to make the maximum use of our resources, may control the of civilian
entire civilien economy if that becomes necessary, as they did life
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during the Second World War. The First and Second War
Powers Acts, the Emergency Price Control Act, the Economic
Stabilization Act, and similar Jaws formed the bases for an ex-
tensive program reorganizing our civilian economy during the
war.” A brief glance at some of these statutes together with the
executive orders issned thereunder will show the tremendous
authority assumed by the federal government.

For one thing, the statutes gave to the President extensive
powers to make such redistribution among the exccutive agen-
cies as he might deem necessary of all functions and powers pre-
viously conferred by law on any agency. Acting under this
statutory authorization, the President issued numerous executive
orders reorganizing federal agencies.

Furthermore, numerous regulations were made pertaining to
transportation. The Interstate Commerce Commission was given
additional powers over motor carrier operations. The Office of
Defense Transportation was set up by the President. This latter
office sought to codrdinate transportation policies and the activ-
ities of governmental agencies and private groups in order to
further the war effort. The Office of Defense Transportation, or
ODT, arranged for the pooling of refrigerator and tank cars, re-
quired heavier loading of freight cars, froze passenger schedules,
and prohibited the use of special trains or cars.** The ODT made
numerous regulations pertaining to motor carrier transportation
which were designed to bring about better use and conservation
of trucks, buses, and taxicabs.

One of the most important and interesting provisions of the
wartime statutes was the section of the Second War Powers Act
which gave the President the power to issue priorities and in case
of shortages to allocate materials in such manner and upon such
conditions as he deemed necessary or appropeiate in the public
interest and for the promotion of national defense. Under this

27J.5. Code, title 50, App.

2 For these executive orders see U.S. Code, title 50, App., sec. 6o1, and
notes that follow.

# 7S, Government Manual, Winter 1943-44 (Government Printing
Office, Washington, 1944), p. 87.
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provision the War Production Board set up an elaborate system
of priorities for materials according to the relative scarcity of
such materials, In addition, the WPB issued Lwzitation orders re-
stricting the number of units of certain items which could be
produced, and in some instances even prohibited the manufac-
ture of certain products. The WPB also established production
quotas for manufacturers, It required that the so-called necessity
certificates be obtained before persons could install or construct
production facilities. These certificates were issued only after a
showing that the proposed facilities were needed for military,
naval, or essential civilian use.” The controls exercised through
the WPB constituted 2 tremendous and reasonably successful
plan imposed upon our industrial and economic machinery.

The Office of Price Administration and its controls provided
for by the Emergency Price Control Act and by executive or-
ders furnish another illustration of the exercise of extensive war
powers by the federal government, The OPA established maxi-
mum retail prices, wholesale prices, and prices which manufac-
turers could charge for almost all important commoditics. In ad-
dirion, a system of rationing was established for such essential
and scarce commodities as meat, butter, sugar, and canned
goods. The OPA also had the task of enforcing maximum rent
regulations in most areas throughout the United States.

The Office of Economic Stabilization was established in 1942
and was authorized to formulate and to develop 2 comprehensive
national economic policy relating to the control of civilian pur-
chasing power, prices, rents, wages, salaries, profits, and ration-
ing. In general, jts purpose was to exercise some over-all control
of the economy of the United States in order to combat the in-
flationary tendencies that were developing during the Second
World War.

The National War Labor Board was established to settle labor
disputes in industries where interruption by strikes would inter-
fere with the effective prosecution of the war, The Board did

2 Code of Federal Regulations, Cumulative Supplement, 1943, title 32,
S€CS. 910.1-910.7.
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not supplant the other agencies of the federal government which
were engaged in the task of settling labor disputes but was cre-
ated in order to aid in the important task of settling industrial
disputes by peaceful means. It was authorized to use mediation,
voluntary arbitration, and arbitration under Board rules. An-
other agency established during the Second World War to deal
with certain labor problems was the War Manpower Commis-
sion, This Commission was established to assure the most effec-
tive mobilization and use of the manpower resources of the
United States.

In addition to the boards and commissions mentioned above,
many other agencies were created by statute or by executive or-
der. Among these were a number of government corporations.
A Defense Plant Corporation was set up to erect, lease, and fi-
nance plants for the production of war materials. The Metals
Reserve Corporation was organized to produce or acquire stra-
tegic metals needed for the war effort. A Rubber Reserve Com-
pany was established whose function it was to acquire crude
rubber and scrap rubber and to aid in the establishment of syn-
thetic rubber plants.

From these examples some idea can be gained of the tremen-
dous scope of the war powers. The civilian economy of the
country was brought under more extensive and drastic controls
than ever before in our history. It is fair to assume that most of
the controls which have been mentioned would have been up-
held by the courts as constitutional, but for the most part they
were not challenged.

Although the power of the federal government in time of war
is very great, the courts have on occasion held that it is not un-
limited, but is subject to constitutional limitations. If an action is
really necessary to a successful prosecution of the war, the
courts in all probability will uphold it, and they will undoubt-
edly allow Congress and the President a very considerable lati-
tude in judging what may really be essential in winning a war.
If, however, they act in an arbitrary fashion and in disregard of
civil rights and their actions are not really essential to the win-
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ning of the war, the courts are quite likely to declare their ac-
tions unconstiturional. The case of Ex parte Milligan is a good il-
lustration. In that case, which arose during the Civil War, the
defendant had been tried and condemned by a military tribunal.
The military court had been established in an area which was not
in the war zone and where the regular courts were open and
functioning. From a military point of view, there was no need
for the creation of military courts with jurisdiction to try civil-
ians. The Supreme Court held thar trial in the military court vio-
lared certain of the defendant’s constirutional rights, such as the
right to trial by jury and mdictment by grand jury, and was
therefore unconstitutional.”® Undoubtedly many of the actions
against American citizens of Japanese descent taken during
World War II and justified as essential for the defense of the
United States were unnecessary, and even if essential were so
arbitrarily applied that they formed an unconstitutional viola-
tion of the rights of this group of American citizens.”

Foreien AFrrars

Most of the control of foreign affairs, as has been previously
indicated, rests in the hands of the chief executive. Congress par-
ticipates through its legislative powers and its power over appro-
priations, and the Senate shares the treaty-making power with
the President. All actions of the federal government in this field
must be taken in accordance with the constitution. Obviously
such specific prohibitions as those against slavery, or taking life,
liberty, or property without due process of law must be ob-
served in exercising control of foreign relations, However, since
the states have no authority in the field of international relations,
the scope of federal control seems to be greater here than in
many other areas. An interesting illustration is to be found in the
case of the treaty-making power, A treaty is law just as is a stat-
ute, if it has internal application and is self-executing. Appar-
ently a treaty may deal with any subject, even though it is one

# Ex parte Milligan, 4 Wall. 2 (1866).
# Ex parte Endo, 323 US. 283 (1944).
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normally reserved to the states. Furthermore, Congress has the
power, under the necessary-and-proper clause, to enact a statute
in order to carry out the provisions of a treaty. And this appears
to be true even though a law on the subject without a support-
ing treaty would be unconstitutional as invading the residual
powers of the states. This was established by the case of Missouri
». Holland. Because of inadequate state legislation, Congress had
passed a Migratory Bird Act. This act, as its name indicates, pro-
tected migratory birds and provided punishment for persons
who violated its provisions. The law was declared unconstitu-
tional by lower federal courts because the protection of birds
was an exercise of the police power which had been reserved by
the constitution to the states™ The federal government then
made a treaty with Canada under the terms of which the United
States and Canada agreed to protect migratory birds and to take
such steps as might be necessary to carry out the provisions of
the treaty. In furtherance of the treaty, Congress enacted what
was called the Migratory Bird Treaty Act, providing for the
protection of birds and for punishment of persons who violate
its provisions. The constitutionality of the law was challenged
on the grounds that it violated the Tenth Amendment, which
reserved to the states the powers not delegated to the federal
government. The Supreme Court, however, upheld the validity
of this statute. It pointed out that the treary-making power is
granted in general terms, and is not confined to enumerated top-
ics as is the Jegislative power of Congress, and that Congress has
the power to pass all laws necessary and proper to implement the
treaty-making power.”

In discussing the treaty-making power it is important to note
that a treaty is one type of legislation, Treaties are placed by the
supremacy clause on a footing of equality with acts of Congress.
The result is that a treaty may repeal a statute or a statute may

2 United States v. Shauver, 214 Fed. 154 (1914); United States v.
McCullagh, 221 Fed. 228 (1015).
2 Missouri v, Holland, z52 U.S. 416 (1920).
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repeal 2 treaty, just as one statute may repeal another statute of
Congress.*
Powers over CURRENCY

One of the important fields of control enjoyed by the federal
government is that over currency. The constitution declares that
Congress shall have the power to coin money and regulate the
value thereof. Also Congress has the power to borrow money on
the credir of the United States. The constitution gives the fed-
eral government complete control in this field by declaring that
no state shall coin money, make anything but gold and silver
legal tender, or emit bills of credit.

Under the above-mentioned constitutional powers, Congress
has enacted legislation providing for the coinage of money, the
+ issuance of paper money, and the establishment of our monetary
system. Legislation by Congress in the field of currency has
from time to time given rise to constitutional questions concern-
ing the extent of its powers. In 1862 Congress passed the Legal
Tender Acts which authorized the issuance of treasury notes,
and made them legal tender in payment of all debts except duties
on imports and interest on the public debt. The court upheld the
action of Congress, declaring that the power could be implied
from the power to coin money and from the war power.* Later,
Congress passed similar legislation in time of peace. In Julliard ».
Greenman the Supreme Court upheld the validity of this legis-
lation without reference to the war power.™

Until 1933 there was little additional monetary legislation
which gave rise to constitutional questions. In 1933 the United
States was in the depths of a serious depression. President Roose-
velt and his New Deal associates prepared an elaborate program
which was designed to combat this depression. An important
phase of their program was to exercise control over the value of
money, Through lowering the value of money they hoped to
raise prices and stimulate business. As one step in the program

8 Head Money Cases, 112 US. 580 (1884).
81 egal Tender Cases, 12 Wall. 457 (1871).
%2 Juilliard v. Greenman, 110 US. 421 (1884).
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Congress gave the President the power to devaluate the dollar by
raising the dollar price to be paid for gold. This in turn made it
necessary to prohibit the payment in gold of United States bonds
despite the fact that the bonds called for redemption in gold at
the time of marurity. Furthermore, the payment of private debts
in gold was forbidden even though the parties had contracted
for payment in gold. In addition, the federal government author-
ized the Secretary of the Treasury to order the surrender of gold
coins to the Treawn of the United States in return for payment
in currency.*®

A series of suits was brought challenging the validity of these
regulanons One case presented the question of the vahdltv of
the joint resolution of Congress forbidding payment of gold in
fulfillment of gold clauses in private agreements. The Court held
that the resolution was constitutional and pointed out that Con-
gress had the power to establish a monctary system for the
United States. In part, this power was derived from the power to
coin money and regulate the value thereof, but in part it was de-
rived from the broad and comprehensive authority of the fed-
eral government to lay and collect taxes, borrow money, regu-
late commerce, and fix standards of weights and measures. By
virtue of this power, the Court declared, there attached to the
ownership of gold and silver bullion and certificates certain limi-
tations which public policy might require by reason of their use
as a medium of exchange. Gold clauses in private contracts con-
stituted an actual interference with the broad powers of Con-
gress to determine money policy. If the gold clauses in private
contracts were upheld, this would result in two monetary stand-
ards, the gold standard and the other standard established by
Congress. Congress was entitled to reject a dual system and pro-
vide a uniform monetary system.* In another case, the owner of
gold certificates who sought to redeem them claimed that he was
entitled not to their value in currency but to their value in gold,
at the new, governmentally fixed price of gold. The Supreme

88 U.S. Code, title 12, sec. g5a; title 31, secs. 462, 463.
3 Norman v. B, and O, R. Co., 294 U.S. 240 (1935).
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Court held that gold certificates called for redemption in dollars
and not bullion and pointed out that Congress had complete au-
thority to regulate currency.® In only one case did the Supreme
Court seriously question the actions of the federal government.
This was in connection with the prohibition of the payment of
gold called for in bonds of the United States. The Supreme
Court declared that while Congress could regulate the value of
currency it could not invalidate the terms of an obligation en-
tered into under its power to borrow money. But the Court
pointed out that the promise to pay contained in the bonds was
not necessarily a promise to pay in gold, but only a guarantee
thar the person who had lent money to the federal government
should not suffer any loss through a depreciated currency. In
this case the plaintiff could not show that he had suffered any
loss by being forced to accept currency. The purchasing power
of the dollar was even higher at the time of repayment in 1933
than it was at the time the United States borrowed the money ™

Otarr Powers

The federal government has a number of other powers less
important than those which have been previously mentioned.
One of these is the postal power, under which Congress may es-
tablish post offices and post roads. This clause has given the
United States the power to establish its largest government
owned and operated business enterprise and make numerous reg-
ulations pertaining therero,

In order to promote the progress of science and the useful arts
by securing monopolies of their productions for limited times to
authors and inventors, Congress was given, by the so-called pat-
ents and copyrights clause of Article I, Section 8, of the consti-
tution, the power to grant to authors and inventors exclusive
rights to their writings and discoveries. Congress has provided
for the issuance and protection of patents, and for the registra-
tion and protection of copyrights. In this field the federal gov-

26 Nortz v. United States, z94 U.S. 317 (1935).
8 Perry v, United States, 294 U.S. 330 (1935).
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ernment has assumed exclusive control, and the federal courts
have been given exclusive jurisdiction over patent and copyright
cases. Patents are issued only by the United States Patent Office.
Copyrights are registered solely in the Office of the Register of
Copyrights, attached to the Library of Congress. Although the
federal government has gone no farther than to provide for
the issuance and protection of patents, it probably could under
the above constitutional provision undertake more extensive
controls if that should be considered desirable.

The constitution states that Congress shall have the power to
establish uniform laws on the subject of bankruptcies. Just as in
the case of patents and copyrights, Congress has given to federal
agencies exclusive jurisdiction in this field, Only federal courts
may hear and decide bankruptcy cases.™

The last power that need be mentioned here is the power
given to Congress to fix standards of weights and measures.

FeperaL Porice Power

The question is often raised as to whether or not the federal
government has police power, ie., the power to protect the
health, morals, safety, and general welfare of the public. This is
the chief of the powers reserved to the states, It is probably ac-
curate to say that the federal government has not police power
as such. It does, however, enact legislation which s designed to
protect the health, safety, morals, and general welfare. It does so
through one or another of its delegated powers. Under the
postal power it has forbidden the sending through the mails of
obscene literature or lottery tickets, and letters or literature de-
signed to obtzin money under false pretenses.”® This certainly
has nothing to do with the establishment of post offices and post
roads and is of no benefit to the postal system; it is merely a
measure to protect the morals and welfare of the public. Never-
theless, the Supreme Court has upheld the validity of this type
of legislation® Congress has enacted the Fair Labor Standards

87U.S. Code, tide 28, sec. 371.
3 Jbid., title 18, secs. 334, 336, and 338.
% In re Rapier, 143 US. 110 (1892).
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Act, which is designed v fix minimum wages and maximum
hours for workers.** Again, this legislation is less directly an aid
to commetce than a protection of the welfare of large groups of
workers who are unable to protect themselves against exploita-
tion. The Mann Act, forbidding the transportation of women
from state to state for immoral purposes, and the Anti-Kidnap-
ping Law, which punishes individuals who transport kidnapped
persons across state lines, although enacted under the commerce
clause are obviously intended to protect the morals and safety of
the public.* The federal law which imposes a tax of two cents
per hundred on phosphorous matches is not inrended to raise
revenue but is designed to prevent the manufacture of such
matches because they are dangerous to the health of the workers.

Thus one can see that although the United States has no police
power, it can and does through other means protect the health,
morals, safety, and general welfare of the public.
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CHAPTER 13

THE JUDICIARY

Constitutional Courts—Legislative Courts—Admin-
istrative Aids to the Courts—Jurisdiction of the
Courts—An Appraisal

ConstiturioNar CourTs

One of the weaknesses of the Articles of Confederation was Need for
that they did not provide for a system of courts for the central national
government. In his essays in The Federalist Alexander Hamilton courts
declared that laws are a dead letter without courts to expound
and define their meaning, It would have been possible for the
framers of the canstitution to give to state courts all jurisdiction
over federal questions. Hamilton indicated the weakness of this
arrangement whien he said that if there were in each state a court
of final jurisdiction there might be as many different final deter-
minations on the same point as there were courts. And he added
that a central system of courts was essential to prevent a bias of
local views and prejudices and the possible interference of local
regulations with those of the central government.!

There is little doubt that if jurisdiction over federal matters
had been left to the state courts there would have been not only
a lack of uniformity in the interpretation of federal starutes and
a great diversity in the application of law but also a positive dan-
ger that the central government might have been seriously weak-
ened. Certain it is that the federal courts have been a tremendous
aid in strengthening the central government. In fact it is doubt-
ful whether the Union would have survived without them.

Article IIT of the constitution states that the judicial power of Constitu-
the United States shall be vested in one Supreme Court and in :;i(?:rati

1The Federalist, No, 22.
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such inferivr coutts as Conpress thay from time to time establish.
Congress has seen fit to provide for two levels of courts below
the Supreme Court, namely, circuit courts of appeals, and fed-
eral district courts. These, together with the Supreme Courr,
comprise the so-called constitutional courts of the federal gov-
ernment.

In order to protect judges against political interference and to
relieve them from other andesirable pressure—in order to secure
to the judiciary as much independence as possible—two impor-
tant provisions were included in the constitution, The first of
these states that the judges of both the Supreme Court and the
inferior courts shall hold office during good behavior.? The only
way in which a federal judge can be removed is through im-
peachment proceedings. Federal judges may resign, and the stat-
utes of Congress provide that federal judges who have served a
certain number of years may retire on very liberal pensions. The
second provision of the constitution designed to secure the inde-
pendence of the judiciary declares that the compensarion of
judges shall not be diminished during their term of office. In
commenting on this in The Federalist, Hamilton declared: “Next
to permanency in office, nothing can contribute more to the in-
dependence of the judges than a fixed provision for their sup-
port. . . . In the general course of human nature, a power over
a man's subsistence amounts to a power over his will. And we
can never hope to see realized in practice, the complete separa-
tion of the judicial from the legislative powers, in any system
which leaves the former dependent for pecuniary resources on
the occasional grants of the latter.™

The constitution specifically provides that judges of the Su-
preme Court shall be appointed by the President with the advice
and consent of the Senate.* The constitution does not expz‘essly
provide that judges of the lower courts shall be appointed in this
fashion. Bur the only category of officers whose appointment
the constitution states may be vested in “The President alone, in
the courts of law, or in the heads of departments” is that of “in-

2 Are. 100, sec. 1. 8 The Federalist, No. 79. 4 Are. 11, sec. 2.
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ferior officers.” Probably the judges of the inferior courts are
not inferior officers; if not, they must be “other officers . . .
whose appointments are not herein otherwise provided for” who
are to be appointed by the President with the advice and consent
of the Scnate, and Congress has in fact provided for this method
of appointment.

Although the constitution speaks of the Supreme Court of the
United States, it does not organize the Court or fix the number
of judges who shall comprise it. The Judiciary Act of 1789 pro-
vided that the Supreme Court was to consist of a Chief Justice
and five associate justices. Later statures enlarged and diminished
the size of the Court; at present it has one Chief Justice and eight
associate justices. The salary of the Chief Justice has been fixed
at $25,500 and that of the associate justices at $25,000. Although
his salary is higher than that of the other judges, the opinion of
the Chief Justice has no more weight in deciding cases than
those of the others, He acts as a presiding judge and has the duty
of assigning to the other judges the writing of opinions in the
various decisions handed down by the Supreme Court. Probably
the best known of the Chief Justices was John Marshall, who
held office for more than thirty years (1801-1835). He wrote
opinions in some of the most important cases in the history of
the United States. Among the best known of these were Mar-
bury v, Madison (1803), in which the Court held that it has the
power to determine the constitutionality of statutes of Congress,
and McCulloch . Maryland (1819), in which the Court de-
cided that the federal government has implied powers” Mar-
shall’s decisions did much to strengthen the powers of the fed-
eral government at a time when many persons of influence
were eager to have it play a secondary role to that of the several
states, Among the best known of the associate justices have been
Joseph Story, who served on the bench from 1811 to 1845,
Qliver Wendell Holmes, 1902-1932, and Louis Brandeis, 1916-

1039

5 Marbury v. Madison, 1 Cranch 137 (1Bo3); McCulloch v. Maryland,
4 Wheat. 316 (1819).
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The Supreme Court meets annually in its impressive new
building in Washington. Its sessions open in October and last
until about May. Six justices must be present at the argument of
a case, and a majority of the judges must concur in any decision.
A majority opinion is written in each case by the judge who has
been assigned that task by the Chief Justice. Any one of the
judges may write a concurring or a dissenting opinion. The cases
decided by the Supreme Court and the opinions of the judges
therein are reported and published in 2 series of volumes called
the United States Reports.

Although the Supreme Court has some original jurisdiction,
the great majority of the cases which it hears and decides are
brought to it from the lower courts. Some cases are brought
from the lower federal courts, and others are cases which have
been decided by the highest appellate courts of the states but
which involve federal questions. The procedure before the Su-
preme Court of the United States differs from thar in an ordi-
nary trial court, such as a federal district court. There is no jury;
there are no witnesses, except perhaps in cases of original juris-
diction; and 2 large part of the argument of the attorneys is in
the form of printed briefs. There may be some oral argument in
a case, but eloquence counts for little, It is mastery of the law
and a well-organized presentation that most impress the judges
of the Court.

Next below the Supreme Court in the judicial hierarchy are
the circuit courts of appeals. Congress by statute has provided
for eleven of these, one for each of the ten judicial circuits and,
in addition, a court of appeals for the District of Columbia.®
Some of these courts consist of only three judges; others have as
many as seven judges. The circuit courts of appeals have no
original jurisdiction, unless their power to enforce or review the
decisions of certain administrative tribunals be considered origi-
nal jurisdiction. They hear appeals from the many federal dis-
trict courts and enforce or review the orders of some of the in-

8The courts of the District of Columbia are constitutional courts, but
they may also be classified as legislative courts because of the jurisdiction
peculiar to their status as courts of the District of Columbia.
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dependent commissions, such as the Federal Trade Commission
and the Federal Power Commission.

The district courts are the courts of general jurisdiction for
the federal government. They have original jurisdiction only.
Cases may of course be removed under certain circumstances
from a state court to a federal district court. There is at least one
district court for each state, and in many states there are two or
more. Most district courts have only one judge; others have
more than one; and in one of the districts in New York, where
there is 2 great volume of litigation, there are twelve judges,
each, as a rule, sitting scparately.

LreisLATIVE CoUrTs

In addition to the constitutional courts which have been men-
tioned there are several other federal courts which are called leg-
islative courts. The distinction between constitutional and legis-
lative courts was invented by John Marshall. Legislative courts
are those set up by Congress not under Article IIT of the consti-
tution but under some other provision—under the necessary-
and-proper clause or under Article IV, which authorizes Con-
gress to make rules for the territories. If Congress has the power
to legislate on a certain subject, it may establish a court or courts
to carry out the law more effectively. For example, the United
States Customs Court created by Congress was established under
the power of Congress to impose import duties, The Court of
Customs and Patent Appeals was set up in order to review deci-
sions of the Patent Office and the Customs Court, A Court of
Claims to hear suits brought against the federal government was
created under the authority to pay the debts of the United
States. In addition, federal courts have been established in the
territories and in the District of Columbia. One of the important
differences berween these so-called legislative courts and the
constitutional courts is thar in dealing with the legislative courts
Congress is not bound by the limitations of Article IIT; it need
not provide for appointment of judges for life, and it may even,
if it so desires, reduce the compensation of judges during their
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term of office.” However, in setting up many of the legislative
courts Congress has followed the pattern used for constitutional
courts and has provided life tenure for their judges.®

In addition to the legislative courts, Congress has established a
number of boards and commissions which have judicial or, to be
more technical, quasi-judicial functions. These agencies are com-
monly referred to as administrative tribunals, Among the best
known of these are the Interstate Commerce Commission, which
hears cases between shippers and railroads involving alleged dis-
crimination or unreasonable rates, the Federal Trade Commis-
sion, which hears cases involving the use of unfair methods of
competition, and the National Labor Relations Board, which
hears charges of violations of the Labor-Management Relations
Act of 1947.

ADNMINISTRATIVE AIDs T0 THE COURTS

No account of the organization of the federal judiciary would
be complete without some mention of certain ancillary arrange-
ments that aid the courts in the performance of their task. At
one time the inferior federal courts functioned 2lmost independ-
ently and with little regard for the operations of one another.
One court might have considerably more business than it could
handle and another might have a very light judicial load. In or-
der to remedy this and other undesirable situations in our federal
court system, Congress passed an act providing for a kind of
judicial council. Under this law the Chief Justice of the Supreme
Court of the United States is required to call an annual confer-
ence of the eleven senior cireuit court judges, and they are to ad-
vise him in any matter in respect to which the administration of
justice in the courts of the United States can be improved. The
senior judge for each district court is to make a report to this
annual conference setting forth the situation with respect to the
docket in his district. The conference arranges for the assign-
ment of judges to or from districts depending on their needs.?

? Ex parte Bakelite Corporation, 270 U.S. 438 (1929).
81U.S. Code, title 28, secs. 241 and 301a.
® Ibid., sec. 218,
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In 1939 Congress took another step toward improving the sit-
uation in the federal judiciary by creating the Administrative
Office of the United States Courts. The director of this office has
general supervision of various administrative matters pertaining
to the federal courts. For example, he supervises clerks and other
administrative personnel. He is in charge of the purchase and
distribution of equipment and supplies. He audits the accounts
and prepares the budger.” These tasks are performed under the
supervision of the above-mentioned conference of circuit court
judges.

Jurispiction oF THE COURTS

As has been previously noted, the federal government is a gov-
ernment of delegated powers. Its various branches have only
such powers as have been given to them by the constitution. In
conformity with this general constirutional principle, the fed-
cral courts also have only delegated jurisdiction. Article
IIT of the constitution recites the maximum jurisdiction which
the constitutional courts may exercise. Under the statutes, they
possess something less than this permissible maximum.

It is important to bear in mind that there is complete depend-
ence of inferior courts, both district and appellate, upon statutes
of Congress. Congress determines not only the number of such
courts and the number of judges but also the jurisdiction which
such courts shall exercise. As the various kinds of jurisdiction are
discussed in succeeding paragraphs it should be remembered that
they are conferred upon the courts by statute, subject to the
broad statements contained in Article III, Section 2, of the con-
stitution. It should also be noted in passing that the appellate
jurisdiction of the Supreme Court is likewise dependent upon
statutory authority, The constitution states that the Supreme
Court shall have appellate jurisdiction with such exceptions and
under such regulations as Congress shall make. In the matter of
original jurisdiction of the Supreme Court the constitution con-
fers certain jurisdiction dircetly on the Court, namely, cases af-

0 U.S. Govermment Manual, 1st ed., 1947, p. 50.
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fecting ambassadors, public ministers, and consuls, and cases in
which a state is a party.

The jurisdiction permitred to the federal courts is of two gen-
eral kinds: (1) jurisdiction over certain topics, a kind of juris-
diction which is based on the nature of the controversy—that is,
the subject matter of the suit; and (2) jurisdiction over suits be-
tween certain parties.

Article IIT specifies four classes of cases in which jurisdiction
may be said to be based upon the nature of the controversy:
those arising under the constitution, those arising under the laws
of the United States, those involving treaties made under the au-
thority of the United States, and admiralty and maritime cases.!

Cases which arise under the constitution form one of the most
important categories of jurisdiction exercised by the federal
courts. The doctrine of judicial review,”* which was established
in Marbury v. Madison,” is one of the most significant fea-
tures of our legal and political system. Under it the courts
may declare a statute of Congress, an executive order of
the President, a provision of a state constitution, a state statute,
an executive order of a governor, a city ordinance, or the actions
of any federal or state official invalid because they consider them
to be contrary to the constitution of the United States. Nowhere
else in the world do the courts play so important a role in shap-
ing policy as in the United States. Through their decisions on
constitutional questions they may and do shape social and eco-
nomic policy. When the Supreme Court ruled in 1936 that the
first Agricultural Adjustment Act was unconstitutional, it was in
effect vetoing a very significant economic policy established by
the Congress."* When in 1923 it held that a minimum wage law
for women and children was contrary to the constitution, it was
exercising a profound influence upon social and economic policy
in this country for many years thereafter.”

 Canstitution of the United States, art. TI, sec. 2.

12 See p. 117. 18y Cranch 137 (1803).

1 United States v. Butler, 297 US. 1 (1036).

18 Adkins v. Children’s Hospital, 261 US. 525 (1923), overruled by West
Cosst Hotel Co. v. Parrish, 300 U.S. 379 (1937).
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In passing upon the constitutionality of legislation, the federal
courts do not necessarily declare all of a law invalid merely be-
cause some part is contrary to the constitution. If the parts of a
law are separable and the valid parts can stand without the un-
constitutional portion, a court will declare the offending part in-
valid but will uphold the remainder.

One of the largest categorics of jurisdiction exercised by the
federal courts is that which arises under the laws of the United
States. Here are found the numerous cases, both civil and crim-
inal, which originate under various statutes enacted by Congress
—such miscellaneous statutes as the Interstate Commerce Act,
the Sherman Anti-Trust Law, the Pure Food and Drug acts, the
postal laws, the Bankruptcy Act, the Copyright Act, and the
patent laws. In some of the cases arising under federal laws Con-
gress has given the federal courts exclusive jurisdiction, This is
the situation in bankruptcy cases, and in cases appearing under
the patent and copyright laws.® Under other statutes giving rise
to civil suits in which private persons arc the parties, Congress
has provided that if the value involved is $3000 or more, the
federal courts have jurisdiction concurrent with that of the
states. If the value is less than §3000, the suit can be brought only
in a state court.”

Article III of the constitution states that judicial power shall
extend to cases deriving from treaties that are made under the
authority of the United States. The courts have held that treaties
between the United States and foreign countries which have in-
ternal application and which are self-cxecuting are law and are
enforceable and binding just as are federal statutes. This is not
an especially important category of jurisdiction for the federal
courts, as the number of cases which have arisen involving trea-
ties has been relatively small.

The last of the class of cases based on the nature of the con-
troversy over which the federal courts have jurisdiction is that
covering admiralty and maritime matters. In this category are

18 J.S. Code, title 28, sec. 371.
1 1bid,, sec. 41.
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the cases that arise out of maritime contracts and claims {or mari-
time insurance or services. The jurisdiction also includes torrs,
suits for breaches of contract. or other civil wrongs which have
taken place on the high seas and under American furisdiction or
on the navigable waters of the United States.”® Congress has
given the federal courts exclusive jurisdiction in admiralty and
maritime cases.

The jurisdiction of the federal courts which is based upon the
nature of the parties to a suit includes all cases affecting for-
eign ambassadors, public ministers, and consuls, controversies to
which the United Stares s a party, suits berween a state and a
citizen of another state, suits berween citizens of different states,
and suits berween a state or a citizen of the United States and
a foreign state or citizen.”

Suits brought by ambassadors and other diplomatic represent-
atives may be brought in either federal or state courts. The
Supreme Court of the United States has by starute been given
exclusive jurisdiction over all suits brought against ambassadors
and public ministers. Actually this is not an important category
of jurisdiction, since acts of Congress recognize diplomatic im-
munity for these foreign representatives. The federal district
courts have jurisdiction over suits against consuls and vice-
consuls, although the Supreme Court may rake jurisdiction of
these cases if it so desires.” The jurisdiction which this statutory
provision confers upon the federal courts appears to be all-
inclusive. However, by court decision it has been limited in at
least one kind of case. A vice-consul was sued for divorce in 2
federal district court. Even though the language of Article III
of the constitution and the federal statutes on the subject ap-
peared to cover this case, the Supreme Court held that the suit
was not a proper one for a federal court. Questions of domestic
relations, the Court pointed out, belonged exclusively to the
states.

¥ The Belfast v, Boon, 7 Wall. 624 (1869).

1 Constitution of the United States, art, T, sec. 2.

20U.S. Code, tide 28, sec. 371.
# Ohio ex rel. Popovici v. Alger, 280 US. 379 (1930).
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It is natural that the federal courts should have jurisdiction b, US. a

over suits to which the United Starcs is a party. They have such Pparty
jurisdiction in all cases in which the United States is the plaintiff.
The United States cannot be sued as a defendant without its
consent by a person or even by a state.” In certain types of cases
enumerated by statute, the United States allows itself to be sued.
Congress has established the Court of Claims as the principal
tribunal in which such suits shall be brought. Congress has also
provided that suits in certain types of cases may be brought
against the United States in federal district courts.

Article III of the constitution declares that the judicial power c. State
of the federal courts shall extend to controversies between a V5.
state and 2 citizen of another state, In Chisholm v, Georgia, citizen
decided in 1793, the Supreme Court held that a state could be
sued by a citizen of another state under this provision of the
constitution.® This decision aroused such a storm of protest that
soon thereafter the Eleventh Amendment was adopted. This
declared that the judicial power of the federal courts should not
he construed to extend to any suit against one of the states by
a citizen of another stare or a citizen of a foreign state. The
Supreme Court has held that a citizen may not sue his own state
in a federal court,” although the amendment does not expressly
prohibit such action.

One kind of controversy provided for in Article II, and one g, State
which has on occasion caused the courts some difficulty, is that vs. state
of suits between states. In most instances a state which has lost
a suit abides by the ruling of the Court and no trouble arises,
Occasionally a state refuses to obey the decision or engages in
dilatory tactics. The case of Virginia v. West Virginia is a good
illustration. At the time that West Virginia was formed from
those areas of Virginia which had remained loyal to the Union
during the Civil War and was admitted as a state, she agreed to
assume 2 portion of the public debt of Virginia, to the amount
of $19,000,000. Later West Virginia refused to meet this obliga-

22 Kansas v. United States, 204 U.S. 331 (1907).
28 Chisholm v. Georgia, 2 Dall, 419 (1793).
2 Hans v. Louisiana, 134 U.S. 1 (18g0).
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tion. Virginia brought several suits against her, the last one in
1918. The Supreme Court in this last case decided that West
Virginia was obliged to pay, but did not issue the writ of execu-
tion that had been requested in the suit.* Fortunately, West
Virginia made arrangements to pay the debt, and the Court was
spared the embarrassment and difficulty of actually trying to
enforce a decree against an unwilling state. This case does illus-
trate, however, the very real difficulty that may be encountered
in suits between states. Congress has wisely provided that such
suits must be brought originally in the Supreme Court.

Many of the cases of state versus state are for breach of con-
tract or other matters similar to those that might be brought by
an ordinary private person against another person. Sometimes
they are boundary disputes. Occasionally they are suits involv-
ing the so-called parens patriae principle. That is, one state sues
another on behalf of its citizens, claiming pollution of a water
supply or diversion of a water course or some other injury of
a public nature. Since citizens cannot sue a state in a federal
court because of the prohibitions of the Eleventh Amendment,
the only recourse is for a stare ro bring suit on their behalf, al-
leging an injury to the public. But one state cannot sue another
in behalf of a private interest of its citizens, for this would be
an attempt to evade the Eleventh Amendment.

The controversies between citizens of different states consti-
tute one of the largest categories of jurisdiction handled by the
federal courts. Numerous as are these cases based on diversity
of citizenship, they would be even more numerous if Congress
had not by statute sharply limited the jurisdiction of the federal
courts in this type of case. Congress has provided that such suits
cannot be brought in a federal court unless the value in con-
troversy amounts to at Jeast $3000. Suits for less than that amount
must be brought in a state court.

One of the questions that naturally arise in cases of diversity
of citizenship is the question as to what law must be applied.
Obviously the court does not apply federal law, since the suits

* Virginia v, West Virginia, 246 US, 565 (1918).
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are brought into court because of the nature of the parties and
not the nature of the controversy. The federal courts have held
that they will apply the statute law or the principles of common
law or equity of the state in which the cause of the suit occurred.

A corporation is a person but it is not a citizen. Despite this,
the federal courts take jurisdiction of suits between a corpora-
tion chartered in one state and a citizen of another state on the
ground of diversity of citizenship. The courts have done this
through the use of a legal fiction which conclusively presumes
that the stockholders of each corporation are citizens of the
states in which the corporations are incorporated.” Although it
is obviously not true in most situations that the stockholders of
a corporation are all citizens of the state of incorporation, the
courts will not allow evidence to be introduced rebutting the
conclusive presumption which they have established.

Another important category of jurisdiction based on the na-
ture of the parties is that which includes controversies between
states or citizens and foreign states or citizens. Here again the
Court does not allow a citizen of a foreign state to sue a state,
but of course permits a state to sue a citizen of a foreign coun-
try. Although there is no prohibition in the constitution, the
Supreme Court has held that the federal courts cannot take juris-
diction of suits involving foreign states. In so deciding, the Court
pointed out that it lacked the power to enforce the decree. Fur-
thermore, it declared that to hand down a decision against a
foreign state might give rise to international complications and
the Court was unwilling to assume this risk.*

The relation of the federal courts to the state courts is an im-
portant subject. Review by the Supreme Court of decisions by
state courts on federal questions is necessary in order to pre-
serve uniformity in our national law, and also in order to prevent
the states from weakening the strucrure of the federal union.
Accordingly, Congress has provided that if a state court holds a
federal statute or treaty to violate the federal constitution, or

8 Ohio and Miss. Ry. Co. v. Wheeler, t Black 286 (1862).
" Monaco v. Mississippi, 292 US. 313 (1934).
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denies a right claimed under federal law (constitution, statutes,
treaties), the Supreme Court is required to grant an appeal from
the decision of the highest state court which under state law
could hear the case and review the decision. If the state court
holds a stare law invalid as conflicting with the federal constitu-
tion or a federal stature or treaty, the Supreme Court may in its
discretion grant a writ of certiorari to review. Besides appellate
review, Congress has provided for removal of cases from state
to federal courts for trial in certain situations. We have seen
that the state courts have jurisdiction in many cases involving
federal questions and in cases of diversity of citizenship, and
that the federal courts have jurisdiction also if a value of at least
$3000 is involved, If the plaintiff elects to bring his action in a
state court in such a case, Congress has provided that the de-
fendant may, by motion before trial, remove the case to the
federal district court to be tried. In two cases Congress has pro-
vided for such removal even when the §3000 minimum require-
ment is not met. When any criminal prosecution or civil suit is
begun in any state court against an officer of the United States
acting under a revenue law or against any officer of a federal
court or of either house of Congress for actions performed in
the course of duty, the case may be removed to a federal district
court for trial® And when any criminal prosecution or civil
suit is begun in a state court against a person who is denied or
cannot enforce his civil rights in the state courts, he may remove
the case to the federal district court.”

Before leaving the question of jurisdiction of the federal
courts, we should note two limitations which they have imposed
upon their own jurisdiction. The constitution states that the
judicial power of the courts shall extend to cases and controver-
sies. The courts have interpreted this to mean that they may take
jurisdiction only when there is actual litigation and when there
are adverse partics to a suit. If the parties are merely seeking an
advisory opinion from the court, no case or controversy is in-

% 1J.8. Code, title 28, sec. 76.*
2 Ibid., sec. 74.
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volved, within the meaning of the constitution.” This limitation
does not prohibit the federal courts from handing down so-
called declaratory judgments, that is, decisions in cases in which
adverse parties request an opinion from the court on their re-
spective rights and duties without actually going through all
the steps in a trial. In fact, Congress has enacted a Declaratory
Judgments Act expressly giving to the federal courts the author-
ity to handle cases of this type®*

Another limitation which is not expressly provided by the
constitution but which the courts have imposed upon themselves
is the rule that they will not decide what are called political
questions. A political question is one which belongs to the pol-
icy-making or political branches of the government, that is, the
legislature and the executive. With the exercise of their political
powers the judiciary will not interfere. Chief Justice Marshall
made this clear very early in our history when he declared in
Marbury v. Madison: “By the Constitution . . . the President
is invested with certain important political powers, in the exer-
cise of which he is to use his own discretion. . . . In such cases

. . whatever opinion may be entertained of the manner in
which executive discretion may be used . . . there exists, and
can exist, no power to control that discretion. The subjects are
political. They respect the nation, not individual rights, and
being entrusted to the executive, the decision of the executive is
conclusive. . . . The acts of such an office . . . can never be
examined by the courts.”

Among the most significant of the political questions are those
dealing with foreign relations. Whether to recognize or to refuse
to recognize the diplomatic representative of a foreign country
is a political question. A decision of the President on the matter
is conclusive and the courts will follow the decision of the chief
executive if any question on the matter should be raised in a case
before them. Likewise the courts will follow the decision of the

80 Muskrat v. United States, 219 U.S. 346 (1911},
817J.8, Code, title 28, sec. 400.
471 Cranch 137 (1803).
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political branches of the federal governmenr that a state of war
exists or that a state of war has begun or ended, since these are
political questions. The Supreme Court has refused to consider
the question whether or not a state had a republican form of
government on the ground that it was a political question.®

AN APPRAISAL

An appraisal of the federal court system and the work of the
federal judges is difficult because it involves judgments based
upon so many intangible and imponderable factors. A few gen-
eral remarks, however, seem worth while.

In the field of private law and criminal law the federal judi-
ciary bas done a reasonably creditable job. On the whole its
work ranks above that of the courts of the various states. It
would be surprising indeed if this were not the case. In picking
federal judges the President has a larger area from which to
select than does the chief executive of a state. Also, judges are
selected for life, and this in itself is an inducement to a member
of the legal profession to accept a federal appointment. The
prestige of the federal courts has been such as to make almost
any lawyer feel highly honored at selection to a position on the
federal bench.

In the field of public law one cannot bestow upon the federal
judges the same degree of commendation. It is true that their
record here is still probably superior to that of the state courts.
The explanation of their shortcomings in the field of public law
lies in part in the legal background and training given to lawyers
in this country. They have received most of their training in
private law—torts, contracts, equity, real property, and other
subjects which prepare them as effective practitioners in private
law. Until a comparatively recent date, they have been given
little training in such subjects as administrative law, government
control of business, public utilities, and other areas of the rapidly
expanding field of public law. Until recently, likewise, their

# Pac. States T. and T. Co. v. Oregon, 223 U.S. 118 (1912).
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education in the social sciences—economics, political science,
and sociology—has been inadequate. The results of this defi-
ciency are found in the decisions of the courts on public law
questions, which have arisen in increasing numbers in the cases
brought before them. At least two weaknesses have been appar-
ent. One is a lack of understanding of the whole field of public
law, Another, among older judges at Jeast, has been a lack of
sympathy with programs of social and economic regulation and
control. Striking examples of this have occurred from time to
time in the past fifty years. The federal judiciary during the lat-
ter part of the nineteenth century and the earlier part of the
twentieth practically wrecked the regulatory program of the
Interstate Commerce Commission, in part because they lacked
sympathy with the economic and social philosophy underlying
the program, in part because they did not understand the prin-
ciples of administrative law. In the same way for many years the
federal courts practically sabotaged the work of the Federal
Trade Commission in seeking to prevent unfair methods of com-
petition under the Federal Trade Commission Act. In recent
years the federal courts have shown more sympathy with pro-
grams of control and a wider understanding of administrative
law, with the result that they have tended to interfere less with
the findings of administrative agencies.

In at least two fields there would seem to be justification for
greater vigilance by the courts over the actions of administrative
officials. One of these is the area of so-called civil rights. In this
area arbitrary action is not uncommeon and may easily be injuri-
ous to the persons against whom it is exercised, especially since
these are frequently persons who do not know their rights and
cannot readily defend them, even though they realize that they
are being infringed. Many illustrations come to mind where
abuses might easily take place, such as the actions of draft boards
in applying a selective service law, or the decisions of the Atror-
ney General designating certain organizations as subversive and
applying the penalties which follow, or the removal of persons
from certain territory in time of war by the military, Courts
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should be solicitous to protect the victims of arbitrary adminis-
trative action in this field.

Another area involves actions of governmental officials en-
gaged in the administration of government-owned and -operated
enterprises. The size of some of these, their monopolistic control,
and the harm which may be done to small private operators seem
to call for a careful system of review of administrative decisions.
A good illustration is to be found in the case of the power of the
Postmaster General to withhold second-class mailing privileges.
Because of the monopolistic control over and the importance of
the privilege, irrepamble damage can be done to persons by the
arbitrary exercise of this power on the part of postal authorities.
Courts should have power to review and should review carefully
administrative decisions in the area of government-owned and
-operated enterprises.

Statutory provisions commonly give the courts authority to
determine whether or not decisions of administrative agents are
arbitrary, unlawful, manifestly against the weight of evidence,
or bevond the jurisdiction of an agent or agency. Perhaps this is
inadequate as a basis for review of decisions in the area of civil
rights or in that of government-owned and -operared enterprises.
If this criterion is used, a most careful review is called for of
administrative decisions in these areas.

In the field of constitutional law, the record of the federal
judiciary has paralleled its policy on administrarive law. For
years the federal courts prevented adequate programs of state
control of business through their interpretation of the due proc-
ess clause of the Fourteenth Amendment and other provisions
of the constitution. Recently the courts have shown a more en-
lightened artitude toward some of the pressing problems of the
day and have upheld state control of business and other areas of
social control. Also, the courts have lately shown a commend-
able willingness to strike down obnoxious regulations that have
tended to interfere with freedom of speech, press, and assembly.

On the question of personal integrity, there has been little to
criticize in the conduct of federal judges. Few indeed have been
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the charges of misconduct brought against even the lower court
judges. A few lower court judges have been impeached and
found guilty and removed from office under the constitutional
provisions. No judge of the Supreme Court has ever been im--
peached.
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CHAPTER 14

INTERGOVERNMENTAL RELATIONS

National-State Relations Constitutionally Prescribed
—Indirect National-State Relations—Dual Federal-
ism—Compensatory and Reciprocal Legislation—
Federal Grants to States—Federal-Local Relation-
ships—Extra-Legal Relationships

The government of the United States is federal in form; hence
there are, as a minimum, a national government and as many
state governments as there are states in the Union. In thinking of
American government in the abstract, one thinks only of these
minimum units with cach unit fitted into its own compartment
according to the general distribution of powers. When, how-
ever, one considers the day-by-day functioning of government
in bringing myriads of services to people, one must not overlook
the subdivisions within the states, which carry the units of gov-
ernment beyond the above-srated minimum. The constitution
may take no account of counties and cities, but in the adminis-
tration of criminal laws, for cxample, the relationship between
the Federal Bureau of Investigation and county or city law en-
forcement officers may be a very close and very practical one.

The relation of governments and governmental units with
each other is an important aspect of government. Our relations
with countries outside the territorial jurisdiction of the United
States have been treated earlier. In this chapter we will consider
the relationships of the units within our own domain, particu-
larly as they involve the national government and its functions.
Primary attention will be given to those situations which invelve

the national government as a major participant, but some atten-
2R
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tion will be given to activities berween units in which the na-
tional government is concerned only indirectly or secondarily.

NaTioNaL-STaTE RELATIONS CONSTITUTIONALLY PRESCRIRED

Congress may admit new states into the Union, but no part of
the territory of a state can be taken in the formation of a new
state without the consent of the state legislature as well as of
Congress. Thus, the federal government puarantees the territo-
rial integrity of the states. Beyond these constitutional restric-
tions Congress is free to set up its own standards and procedural
requirements for the admission of new states, Once admitted,
however, a state is on a basis of legal equality with other states
and may disregard any restrictions placed on it as the price of
admission except those of a financial or contractual nature, as
for example a stipulation forbidding the taxation of land for five
years after it has been transferred from the federal government
to private owners. A state in the Union could enter into such an
agreement and be required to respect it; hence it is not consid-
ered unreasonable to expect 2 territory to honor such agree-
ments after it becomes a state,

Typically, a state comes into existence by admission from or-
ganized territory of the United States, ie., territory to which
some measure of sclf-government has been given, There were
thirteen “original” states which simply ratified the constitution
to become states in the Union, Five states were formed by tak-
ing territory from other states; one, Texas, was an independent
republic before its admission; and California was formed from
unorganized territory of the United States, The steps in the ad-
mission of states from organized territory are usually three. First,
the territorial legislature petitions Congress for admission. Sec-
ond, if Congress is favorably disposed it passes an enabling act
authorizing the territorial government to arrange for the prepa-
ration and popular ratification of a constitution. The consttu-
tion being acceptable, the third step, adwmission, formerly by
act of Congress, has recently been accomplished by Presidential
proclamation.!

In such cases Congress has reserved to itself the power to disapprove
his action.

Admis-
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Mention was made in another place of the fact that elections
for all elective federal offices are conducted by administrative
agencies within the state. The federal government contributes
nothing toward financing such elections and exercises no admin-
istrative supervision over them. Congress, however, has author-
ity to make such changes as it sees fit in state requirements relat-
ing to the “times, places and manner of holding elections for
Senators and Representatives.” In most states the elections for
local, state, and federal officers are held at the same time—a time
fixed by Congress for holding Congressional elections. There is,
as a consequence, little additional expense involved by reason of
the fact that federal officers are to be elected.

The constitution makes it the obligation of the national gov-
ernment to protect the states against invasion and domestic vio-
lence and to guarantee to each a republican form of govern-
ment.* Actually these guarantees have given rise to relatively few
occasions for action. States have now and again requested aid in
keeping order, and on other occasions they have protested when
federal agencies stepped in to protect national interests. “Repub-
lican form of government™ has never been defined. This is a po-
litical question to be decided by Congress. To date, the guar-
antee has been enforced on the part of Congress by seating or
refusing to scat members of the House and Senate from a state.
Southern states after the Civil War were allowed to have their
Representatives and Senators seated only after they had agreed
to conditions imposed by Congress which presumably would
make their governments republican in form.

The framers of the United States constitution were careful to
vest the control of foreign affairs in the national government.
Even the relations of states to cach other are partially subject to
federal supervision. For example, the states are forbidden to
make treaties or enter jnto confederations; and compacts or
agreements among states or between a state and a foreign power
can be entered into only with the consent of Congress.® Com-

2Art IV, sec. 4.
3 Art. T, sec. 10
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pacts and agreements coming within this limitation are those of
a political nature. An agreement changing a boundary between
two states would require the consent of Congress, as would a
compact among states agreeing to regulate and control the pol-
lution of a river common to all states in the group. On the other
hand, two states may agree to let motor vehicles licensed by one
state pass through the other without a second license, and such
an agreement does not require the consent of Congress. Agree-
ments of the latter type do not limit state authority. They can be
revoked at any time by the states making them.

The consent of Congress to an agreement between states may
be given by implication. Two states, for example, might agree
to change a boundary so that a city in one would be transferred
to the other. This would require the consent of Congress; but if
no direct acr of approval were given at the time, and Congress
subsequently passed a law or resolution in which reference was
made to the city as being located in the state to which it was
transferred, the consent would be implied. Congress may give its
positive or direct consent before or after a compact is made.
Several years ago, Congress passed a resolution consenting to a
compact among the states in the Ohio River Valley to regulate
the pollution of the Ohio River. The necessary number of states
ratified it and it became effective in 1948, Normally, the consent
of Congress is given after the agreement is reached by the states.

Inpmecr NaTioNAL-StaTE RELATIONS

The constitution sets out certain obligations of states to each
other. In international relations, similar obligations may be cov-
ered by what is called the comity of nations. In at least three
areas—interstate rendition of fugitives from justice, interstate
privileges of citizenship, and recognition of legal acts and proc-
esses—the constitution has made it 2 definite legal duty of states
of the Union to act reciprocally with each other. Ours being 2
federal system, it becomes the duty of the national government
to settle disputes arising out of the application of these provi-
sions.

Duties
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According to Article IV, if a fugitive from justice in one state
is found in another state and is demanded by the state from
which he fled, he shall “be delivered up.” One state, of course,
cannot enforce jts will against another state even in carrying out
a provision of the constitution. Hence the enforcement of this
provision is the responsibilicy of the national government. Con-
gress has enacted legislation setting out the manner in which de-
mands are to be made and the surrender of fugitives effected. On
the whole the system has worked splendidly. Disputes have
arisen, and several cases have reached the Supreme Court of the
United States for final adjudication. The federal government
will not attempt to compel a state to deliver up a fugitive if the
governor of such state chooses not to do it. On the other hand,
if one is brought back into a state through deceit or illegal proc-
esses he cannot compel the captor state to release him for these
reasons. In this respect interstate rendition differs from inter-
national extradition.

People of the United States travel or move from one state to
another. This was anticipated by the framers of the constitution.
They did not wish to have states discriminating against citizens
of other states. Article IV provides that: “The citizens of each
state shall be entitled to all privileges and immunities of citizens
in the several stares.” Here again the injunction is against stares,
bur the burden of enforcement is on the national government. it
has devolved upon the Supreme Court of the United States to
say when an act of a state is in violation of this provision. Abso-
lute uniformity of treatment is not required. A person from
New York, for example, cannot demand admission to a state col-
lege or university in Montana on the same basis as citizens of
Aontana. Neither can a person expect the privilege of voting to
be extended to him the day he takes up residence within 2 state.
A state may favor its own citizens in granting hunting and fish-
ing licenses, in welfare and relief, and in many other matters.
Even with the allowable distinctions, the people in one state are
in no sense considered “foreign” when they journey to or move
into another state. By and large, we all consider ourselves first of
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all citizens of the United States. The state of residence is in this
sense of secondary importance.

The constitution requires that “Full faith and credit shall be
given in each state to the public acts, records, and judicial pro-
ceedings of every other state.”* Here again the direct relation-
ships are state to state, but in casc of violation the federal gov-
ernment must enforce the requirement. It should be pointed out
that this provision applies only in civil, and not criminal, pro-
cedure. The federal government has never undertaken to see
that this provision of the constitution is carried out except
through the judiciary. When a mater is justiciable, that is, when
a person can bring the issue into court, the federal courts may
decide that a state must give “full faith and credit” where it has
been denied. One of the most common, or at least most noto-
rious, fields of civil law which become involved with this con~
stitutional provision is that of marriage and divorce. A marriage
ceremony and record and a divorce decree are both matters
which come within the “full faith and credit” requirement. State
laws vary, and may be in direct conflict, on these subjects. The
fact is, however, that a marriage ceremony properly performed
in one state must be recognized in a second state, even though
such a marriage would be in violation of the law of the second
state if performed there, A will made in one state might not be
legal if made in a second state but if probated in the second state
its terms must be followed.

Duar FeprraLism

As we have seen, the power of the national government is lim-
ited in two ways. Congress before legislating must find some
delegated power authorizing the legislation; moreover, the stat-
ute must not conflict with the prohibitions placed on national
action by the constitution. One of these prohibitions is of par-
ticular importance here; it is a limitation on the power of the na-
tional government which results from the existence of the states.
To the idea that the federal structure which includes the states

LAt IV, sec. 1.

3. Full
faith and
credit

Limits
on US.



State im-
munity

taxes

Other
decisions

Reversal
of trend

286 American National Government

as partners with the national government impliedly limits the
power of the national government, Professor Corwin has given
the name “dual federalism.”

Just as the Supreme Court has held that the states cannot tax
the national government, so it has also held that the national gov-
ernment cannot tax the essential functions of the states. The
Court has said thar to permit such taxation would threaten the
independence of the states.’ At one period, the Court also held
thar federal legislation directed at private persons might collide
with the constitutional rights of the states. In Hammer v. Dagen-
hart” in 1918 the Court declared invalid a federal statute forbid-
ding the interstate shipment of goods made by child labor on the
ground that the right to prohibit child labor was reserved to
the states by the Tenth Amendment. An attempt to suppress the
employment of child labor through the national taxing power
was stricken down for the same reason® In United States v.
Butler® the Court held that the regulation of agriculture was a
state concern. The idea that the Tenth Amendment limits the
powers of Congress is erroneous, for that amendment defines as
powers belonging to the states only those not previously as-
signed to the national government and not prohibited to the
states, The scope of the delegated powers of Congress cannot be
determined by inquiring into the reserved or residual powers of
the states, for they themselves cannot be defined until the extent
of the delegated powers is first determined. More recently, the
Court has entirely abandoned the idea that the Tenth Amend-
ment limits national power.

As a consequence of this reversal of attitude on the part of the
Court, it has been held that the national war powers may control
state action, so that a state is bound to observe price ceilings

5Edward S, Corwin, The Twilight of the Supreme Court (Yale Uni-
versity Press, New Haven, 1934).

For a fuller discussion see pp. 416~417.

7247 US. 251.

8 Bailey v, Drexel Furniture Co., 259 US. z0 (1922).

9207 US: 1 (1036).

1 United States v. Darby Lumber Co., 312 U.S. 100 (1941).
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fixed by the national government.** Similarly, the national gov-
ernment may take stale property by the cxercise of eminent do-
main.** These holdings are applications of the supremacy clause
of Article VI of the constitution, which in case of collision be-
tween national and state action makes the national action “the
supreme law of the Jand.” As a result of recent decisions, almost
nothing survives of dual federalism except a faitly narrow state
immunity from national raxation.*

COMPENSATORY AND RECIPROCAL LEGISLATION

The federal government has by law granted to states certain
powers, or immunities from some statutory or constitutional
provisions, which have increased the scope of action of the
states. Some of the grants may be designed to bring about more
or less uniform policies among all the states whereas others
would avoid unequal burdens as between private persons or
groups regulated under federal and state laws.

One of the earliest and best-known examples of a power con-
ferred by the federal government upon the states was the per-
mission to tax national banks."Under the rule of McCulloch .
Maryland,"* decided in 18rg, the states were forbidden to tax
national banks, The National Bank Act of 1864, however, spe-
cifically conferred upon the states and territories the power to
tax national bank shares as personal property at a rate not greater
than that imposed upon “other moneyed capital” in any state or
territory and to rax the real estate of such banks. This basic prin-
ciple has been continued in later amendments and revisions of
the original statute, and is contained in Section 5219 of the Re-
vised Statutes of the United States. Students of public finance
commonly refer to the principle simply as “Section 5219.”

Credit up to 8o percent of the amount of federal estate taxes

1 Chase v. Bowles, 327 U.S. 92 (1946).

32 Qklahoma ex el. Phillips v. Guy F. Atkinson Co., 313 U.S. 508 (1941).

13 See David Fellman, “Federalism,” American Political Science Review,
xli, 1342 (147).

144. ‘Wheat. 316 (1819). Sce pp. 27-28, 240.
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is allowed raxpayers for any state inheritance or estate taxes paid.
Under this provision a state mnay levy an inheritance or estate
tax up to this percentage of the federal tax and, except for the
double filing, the tax will be painless in its application to tax-
payers. The state in such a case is the beneficiary and the federal
government is the loser.

Under the social security law, employers are given credit up
to go percenc of the federal unemployment compensation tax
for any state unemployment compensation tax paid. The state,
however, must operate an unemployment compensation system
which meets federal standards, and the money collected is de-
posited to the state’s account in the federal treasury, to be used
only for paying benefits under the program. The federal gov-
ernment justifies its retention of 10 percent of the receipts from
the unemployment compensation taxes on the ground that it
underwrites the administrative costs of the system. Grants are
made to the states for this purpose.

Ourside the field of finance, federal legislation of this type was
passed to help states that had laws restricting or forbidding traf-
fic in intoxicating beverages. In 1890 Congress passed the Wilson
Act, which permitted states to exercise control over the impor-
tation and sale of intoxicating beverages through interstate com-
merce. In other words, it was a relaxation of the constitutional
restrictions on such action by states. Later, the Webb-Kenyon
Act (1913) as amended sought to give further aid to the prohi-
bition states by providing federal penalties for actions in viola-
tion of state laws regulating the importation of intoxicating
liquor.

At least three significant federal statutes have been enacted re-
garding the shipment of prison-made goods in interstate com-
merce. One act forbade the shipment of prison-made goods in
interstate commerce in violation of state laws. In another at-
tempt to help states regulate this matter, Congress enacted a law
divesting prison-made goods of their interstate character when
shipped in interstate commerce, thus allowing states to regulate
them as intrastate commerce. Finally, the shipment of such
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goods in interstate commerce was forbidden, with certain spe-
cific exceptions.

The federal government may incorporate state statutory regu-
lations in its own statutes, as was the casc with corrupt practice
legislation. Likewise, states may adopt in their own statutes legis—
lative or administrative rules of the federal government, as was
done by some states in the case of federal price and rent maxima
during World War II.

These are by no means all the examples that could be cited,
but they will suffice to show the significance of this area of
federal-state relations.

FepERAL GGRANTS TO STATES

The authority of the federal government over states is limited
by the constitution. In certain areas of government the powers
of states have always been considered independent or supreme.
The matter of public education, for example, has generally been
considered the exclusive province of the states. Even in this area,
however, the national government began to lend aid before the
present constitution was adopted. Under the Articles of Con-
federation provision was made for granting lands in the old
Northwest Territory to the states for the support of public edu-
cation. This practice was extended to other United States terri-
tories. Generally one section of land (or later, two) in each
township of thirty-six sections was reserved against private en-
try or purchase and given to the state in which it was located for
the use of public schools, Grants were also made for the support
of higher education, In the early years these lands commanded
very low prices. Stares that converted them into money and used
the money for operating expenses of schools soon used up this
patrimony. Some states sold the lands and placed the proceeds in
trust funds. The interest from the funds was then used to sup-
port schools, Other states provided for long-time leasing of the
lands, with the title remaining in the state. Where lands have
later proved to be very valuable, this method has been a boon to
education. On the whole, and with certain notable exceptions,
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the land-grant policy for the support of schools was not very
successful.

In 1862 a new era in federal grants began. Up to this time
grants had been made as outright gifts, and generally without
restrictive provisions except as to the nature of the use of the
grants. In 1862 Congress enacted the Morrill Act, under which
a grant of land was made to each state for the support of a col-
lege or university, and provision was later made for granting
money for operating expenses. A new feature, however, was
that the federal government placed certain qualifying conditions
on the grants. If a college or university was to reccive grants it
had to provide that agriculture and the mechanic arts should
constitute regular parts of its curriculum.”

Every state in the Union has benefited from the Morrill Act.
Some of the outstanding colleges and universities of the country
are land-grant institutions, Rutgers, Pennsylvania State, Purdue,
the University of Illinois, Towa State College, and the University
of California are examples. The coSperation between the federal
and state governments did not cease with the establishment of
these colleges and universities. The two levels of government
have found that these institutions can furnish leadership in fed-
eral-state agricultural extension programs. These will be dis-
cussed in more detail in another chapter.®

Military science and tactics is a part of the curriculum of all
land-grant colleges and universities. Other educational institu-
tions, including academies and high schools, have accepted
grants from the federal government in return for which military
science and tactics is taught. In all of the institutions in which
grants of money are made to support military science and tac-
tics, the federal government also furnishes certain equipment,
and the instructional staff is from the military services personnel.
A large portion of the officer personnel in the military services
during World War II consisted of persons who had received
their reserve commissions in the federally subsidized institutions,

18 12 Statutes at Large 503, 1862.
18 See pp. 478~479.
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In the fields of agriculture and engineering, the land-grant
colleges play a major role in training personnel, in research, and
in disseminating information, In each of nearly 3000 counties in
the United States there is a corps of professional workers en-
gaged in the extension of agricultural information and assistance
to farmers and their families. Practically all these people were
trained in Jand-grant colleges, The percentage of those engaged
in engineering pursuits who were trained in land-grant colleges,
though substantial, is not nearly so large.

Around the turn of the century new features were added to
the federal aid system. As has been seen, the early grants were
practically outrighr gifts. The state had to put up nothing, and
there were few restrictions on and no administrative supervision
over the use of the money or property granted. Today, how-
ever, the term “grant-in-aid” ordinarily suggests the grant of
money to a state for a specific purpose on condition that the
state will put up an equal sum, will conform to federal rules, reg-
ulations, specifications in the expenditure of the money, and will
submit to a certain degree of federal supervision in carrying out
the purpose for which the grant is made. Although the matching
principle seems well established, there have been since 1930 no-
table exceptions to it, and a further tendency away from it seems
likely. It is argued by some that the poorer states, which most
need federal assistance, can ill afford to match grants, States also
complain of the federal regulation and supervision of expendi-
tures. The federal government, however, is not likely to give the
money without strings attached. It is as much interested in see-
ing that specific services are performed as it is in helping poorer
states bear their financial burdens. Back of all modern federal
grants to states is the conviction on the part of federal policy
makers that there is a need for the accomplishment of certain
public service activities in states on a national scale. The federal
government may not have been given the authority to accom-
plish them directly, but it can “encourage” the states to act,””

17 Massachusetts v. Mellon and Frothingham w. Mellon, 262 US. 447
(1923).
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and the inducement of federal funds usually proves irresistible.

One of the early and best-known examples of grants-in-aid is
that in connection with highways. The advent of the automobile
made improved highways a practical necessity. Peaple wanted
not merely good roads in the states but also codrdination of
these state highways. Only a national agency could bring it
about. In 1916 Congress passed a law providing for grants of
money to states on a matching basis and appropriﬁted $25,000,-
ooo for cotperating in constructing “rural post roads.” The Bu-
reau of Public Roads, for the federal government, and state
highway departments, for the states, were to be the expending
agencies. At first only principal highways were eligible for fed-
eral aid. The purpose was to establish a system of national trunk
highways. Relatively small amounts were appropriated annually
by the federal government during each of the early years; this
was in contrast to a half-billion appropriated in 1944 for each
of three postwar years. Secondary or feeder roads have been
for some time eligible for federal aid. Even those who are op-
posed to grants-in-aid in principle admit that federal codrdina-
tion of highway planning and construction has been advanta-
geous.

The so-called Smith-Hughes Act of 1917 introduced federal
aid for vocational education in agriculrure, trade, industry, and
home economics. The money was granted to states on the fifty-
fifty pattern, and a state agency administered it to the local
teaching units, By and large, the teachers of the vocational sub-
jects are required to meet training standards and receive salaries
according to schedules fixed by federal agencies.

Grants were made for the state militia establishments, or the
National Guard as they became known, and for forestry work,
agricultural extension services, public health services, and other
activities before 1930, There was a great expansion in the volume
of grants and number of services for which grants were made
after 1933. Social security, public works in addition to high-
ways, and unemployment compensation were new services sup-
ported. One tabulation shows that in the period 1934~1946 aver
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$35,000,000,000 in federal grants-in-aid was distributed.*® This,
of course, was not a typical period, but the tempo of grants has
been stepped up so that it may not seem out of line with similar
periods in the future.

The end of federal granrs-in-aid is not in sight. There may be
times when they decline, but there are sound reasons why and
definite indications that the practice will in the long run increase
rather than decrease. In 1947 the Indiana General Assembly
passed a resolution asking the federal government to discontinue
the practice of giving “handouts” to states. At the same session,
however, it passed an act giving blanket authorization to any
agency of the state, and to all local governments in the state, to
accept any and all “handouts” offered by the federal govern-
ment.

FrpErAL-Locar, RELATIONSHIPS

The government of the United States was in its establishment
to be a union of states with a national government having power
to deal with states and with the people directly. A person living
in a state is a subject of both state and federal governments. The
situation with respect to local units of government was for a
long time viewed differently. The township, town, county,
school district, and other units of local government have been
construed to be subordinate units or arms of the state govern-
ments. As a consequence, the federal goverment before 1933

, dealt with local units through the states in matters of finance,
although there were many formal and informal relationships be-
tween them regarding other matters. It is still considered good
practice, as well as good law, for the federal government to ob-
tain state authorization before dealing with local units, In 1934
when the federal government enacted a municipal bankruptey
law, it was declared unconstitutional because it by-passed the
states in this federal-city relationship.® Congress promptly re-
enacted the law with the constitutional defects removed,

18 Senate Document No. 13, 8oth Congress, 1st session.
1% Ashton . Cameron County Water Improvement District, 208 U.S,
513 (1936).
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Of course, local units of government benefit from aids which
the federal government renders through states to the people gen-
erally, The Home Owners’ Loan Corporation, created in 1933,
saved many homes, especia]ly in urban areas, from foreclosure,
kept them on the tax lists, and in many cases promoted the col-
lection of delinquent taxes. This was of considerable aid to cities
and towns. Loans to farmers had a similar effect on rural units of
government, Grants to states for highways, public health, edu-
cation, agricultural extension, and many other activities have
helped local units of government. It was not until after 1930,
however, that the federal government began to deal directly
with citjes in the matter of financial aid.

The Reconstruction Finance Corporation made loans to cities
and other local units in financial distress. At first an effort was
made to follow through on the traditional practices of state au-
thorization before dealings were made directly with cities. As
conditions became more critical in cities, the federal government
rendered the aid first and asked questions later.

Soon after President Franklin D. Roosevelt came into office
there was established a Civil Works Administration under which
unemployed people were given small amounts of money each
week but were required to do some sort of work for a public
agency for a few hours each week. An attempt was made to fol-
low the traditional pattern of dealing with local units through
states, but in the case of New York City, at least, the situation
was so critical that the state was entirely ignored, A feature of
this program was that it was financed entirely by the federal
government. States and local units were not required to put up
any funds at all. They were, however, expected to find some-
thing for the needy recipients to work at, so our jobless citizens
would not be stigmatized as being on an un-American dole.

The general relief under CWA gave way to two programs of
organized work relief, namely, the Public Works Administra-
tion (PWA) and the Works Progress (later Works Projects)
Administration (WPA). In both of these the federal govern-
ment dealt directly with the local units of government. Under
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PWA it gave 45 percent and lent 55 percent of the cost of vari-
ous kinds of self-liquidating public works undertaken by state
or local agencies. There were cerrain rules relative to the em-
ployment of persons on unemployment lists in effect for both
plans, since they were designed primarily to take able-bodied
employable persons off the relief rolls. On WPA projects the
local or state unit was required to pay only for the materials for
approved projects, and the federal government paid for all labor
and supervision. Under this plan there were projects in which
close to 100 percent of the entire cost was paid by the federal
government—those in which materials constituted only a small
proportion of total costs.

At the peak of the two programs more than 4,000,000 persons
were employed directly on projects coming under one or the
other. It would probably be difficalt to find a Jocal unit of gov-
ernment that did not participate in at least one of the two pro-
grams. Courthouses, jails, waterworks, school buildings, sewer-
age systems, sewage treatment plants, streets, parks, gymnasiums,
city halls—these are a few of the many kinds of public works
that were carried on under PWA or WPA,

Another field in which the federal government has in recent
years dealt directly with local governments is that of public
housing. Cities having housing authorities were permitted to
borrow money from the federal Public Housing Authority on
very advantageous terms. During the war, and also during re-
conversion, cities and other units of government were given spe-
cial assistance in the form of priorities, grants, etc., in providing
for emergency housing. Since the war cities have been given the
opportunity to secure housing units for veterans.

Closely related to the reconversion housing program is the
permission given cities to purchase surplus property from the
federal government. In this, the local governmental units receive
certain advantages whether they buy directly or through state
agencies.

Different units in the federal government offer assistance to
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partment of Commerce in the twenties rendered a valuable serv-
ice to cities and towns by preparing and distributing a model
zoning enabling act, 2 uniform vehicle code, and a model traffic
ordinance, The Bureau of Standards in the Department of Com-
metce has compiled the United States Government Master Spec-
ifications and the National Directory of Conmmodity Specifica-
tions. Any purchasing agent would do well to secure these
specifications, The Bureau of Standards will test materials and
supplies for cities for a small fee. Most cities cannot afford com-
petent bureaus of measurement and testing, and many of them
have come to rely on the federal agencies. The Bureau of Mines
renders service in the fields of fire protection, gas explosions,
and smoke abatement. Even the Department of Agriculture may
help cities through the work of its Bureau of Chemistry and
Soils.

Another type of service might be called codperative services
with local units. A good example is the service rendered by the
Federal Bureau of Investigation to cities and other local units,
and also to the states. The Bureau collects crime statistics, call-
ing on local units for assistance and codperation. Likewise it
maintains a file of personal criminal records and fingerprints.
Local and state police agencies can, of course, contribute greatly
to the value of these files by furnishing information. In return
the F.B.L. supplies information to police officers in any part of
the country. A fingerprint can be sent to the Bureau and in 2
short time the sender will be given the name of the person in-
volved, if it is matched in the files. The crime laboratory of the
Bureau is one of the best, Criminal Jaboratory tests are made in
it for Jaw enforcement officers in any locality.

Another feature of the F.B.I. service is that of training state
and local police. The Bureau conducts schools in its headquar-
ters to which police departments are asked to send students; it
also sends members of its staff out to talk to or teach police in
local police schools. Police officers in an area of a few counties
or in a large city will be invited. At such a school 2 local police-
man may learn how to preserve evidence for test purposes and
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how to send material for analysis to the F.B.L laboratory. No
doubt many a criminal escapes because an untrained policeman
unwittingly destroys the best clues and evidence.

In actual police operations the federal officers often work with
state and local officers. A state or local policeman would not
hesitate, for example, to take a person into custody and hold him
pending the arrival of a federal officer. In the same way, federal
officers codperate with local police officials in the apprehension
of criminals.

The federal government has long made use of local prisons or
jails for some of its alleged or convicted criminals. As a rule this
is done on a contractual basis. Approved Jocal prisons are desig-
nated by the federal Bureau of Prisons in the Department of
Justice. To be acceptable to the federal government for keeping
prisoners, a prison must pass inspection by the Bureau of Pris-
ons. As an incident to this, the people of counties and cities have
a basis of comparison for their Jocal jails and prisons, since jails
must maintain definite and high standards in order to remain on
the federally approved list.

The examples given of the relations of federal and local gov-
ernments through codperative and reciprocal services are by no
means exhaustive. They are simply illustrative of many such re-
lations. Fifty years ago a typical county in the United States had
little contact with the federal government. There were postal
employees, to be sure; occasionally a rumor might indicate that
4 revenue officer was in the vicinity; and every ten years census
takers made their appearance. In metropolitan counties, of
course, federal tax or customs officers and federal courts might
be found, but these were not typical. A few years ago a well-
known organization selected five “typical” United States coun-
ties for intensive study. The study was direcred particularly
toward throwing light on the intergovernmental relationships,
federal, state, city, county, and district. Henry County, Indiana,
was one of the counties selected for study. From a report on
Henry County it is evident that “federal men” are no longer
strangers at the lowest level of government. In the county it was
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found that 106 different federal agencies transacted governmen-
tal business with the citizens of the county. Most of these oper-
ate independently of local or state governments from a purely
legal standpoint, but quite naturally there is on a personal or un-
official basis a considerable degree of interplay among the per-
sonnel of the different levels of government,

Extra-LEGAL RELATIONSHIPS

Let us now consider the federal-state and federal-local rela-
tionships which are not prescribed by law or regulations. Al-
though extra-legal, they are nevertheless very real and contrib-
ute to the smooth functioning of the complicated governmental
system under which we live. There are many areas in which
conflict and confusion would be the rule unless those represent-
ing the different units of government worked together in the

" instances which laws cannot foresee or provide for,

It was pointed out above that the federal government renders
distinct and direct services to local government in the area of
law enforcement. Law enforcement officers of all levels of gov-
ernment find many ways of being helpful to each other. If 2
person js charged by the federal government with a crime he
may be taken immediately, even if he is already being tried on
another charge by a state. In other words, the authority of the
federal government is paramount. Nevertheless, there is seldom
any conflict between federal and state or local police officers
over persons charged with both federal and state crimes. Con-
venience and common sense rather than technical legal rights
are applied.

A police official at one level could take the view that captur-
ing a person charged with crime by the government at another
level is not his business, and could refuse to render assistance.
This, unfortunately, is the attitude that too many private indi-
viduals take toward law enforcement, but police officials gen-
erally view it otherwise. They are mutually helpful in the ap-
prehension of criminals, An F.BI agent may inform a state
policeman that 2 man in the latter’s vicinity is wanted on a fed-
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eral charge and is about to escape before the federal agent can
get to the vicinity. The state officer will detain the suspect until
the federal officer arrives. The system works reciprocally. The
federal agents are often called upon for assistance by local au-
thorities, especially if 2 person is likely to escape across a state
boundary.

When a federal officer is acting in line of duty and under or-
der of a superior he is not subject to arrest even though he vio-
lates state or local criminal laws, A person driving a military
vehicle or mail truck, for example, could ignore traffic regula-
tions in a city if ordered to do so by a superior officer. If this
were common practice, traffic accidents would be more numer-
ous than they are at present. The fact is that federal officials and
employees do quite generally respect state or local regulations.

Anyone familiar with life in a city or town in or near which
was located a large military establishment during World War Il
realizes in some degrée the extent to which federal officers, civil-
ian and military, and state and local officers worked together in
the matter of law enforcement. It was not uncommon for mili-
tary officials to demand passage of regulatory ordinances or bet-
ter enforcement of those on the books. If 4 camp commander
threatened to boycott local milk suppliers unless a Grade A milk
ordinance was enacted and enforced, the city usually responded
favorably. On the whole, however, such methods of compulsion
Were Dot necessary.

For their public uses the federal and state or local govern-
ments may take propercy through regular legal channels. Here
again the federal government is paramount. It may take what-
ever property is essential to its functioning. There is seldom a
dispute over this, yet the federal government has taken millions
of acres for one purpose or another, and in many cases lands on
which local public buildings were located. Here again the human
factor enters. The cold letter of the law favors the federal gov-
ernment, but the taking of property for public uses is codrdi-
nated much as if there were only one governing agency over
the territorial domain,

Military
and
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Eminent
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A chief source of governmental data is the Census Bureau in
the Department of Commerce. From the reports of this office
one can get data regarding local and state governments through-
out the nation. The information is furnished voluntarily by the
various state and local officials. If the officials were not willing to
cogperate it would mean that we would have no central source
of data for the entire country.

In many other ways the various units of government codper-
ate in supplying information through regular or special reports.
Some types of information are considered confidential and will
not be released even to another governmental unit. Federal in-
come tax returns, for example, are open for inspection only upon
a direct application of the governor of a state and then only to
the person, or persons, designated in the letter of application.
The Bureau of Internal Revenue will furnish information on
income collections in a particular state, even though special tab-
ulations of the data may be necessary. Such tabulations must not
divulge information in such 2 way that any taxpayer's return
can be identified. For example, if a state has only one taxpayer
in a given carcgory, tax information will not be published re-
garding such category.

Thus in many ways the federal government carries on rela-
tions with the states and the units within the states, In the future
we are likely to see an extension of this practice and a larger
number of direct relations between the federal and Jocal govern-
ments. Though legally or technically distinct and more or less
independent in their respective spheres, the individuals personi-
fying the various governments in action normally work together
without serious friction.
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PART III.
THE ADMINISTRATIVE PROCESS

Foreworn

Functional analyses and structural analyses never agree per-
fectly, In Part I we examined the political branch of the gov-
ernment, which formulates policies, and we come now to the
administrative branch, which executes them, But the President
is at once a member of the political branch and the chief of the
administration; his duties embrace both the formulation and the
execution of policy. Furthermore, it is in part as the head of the
administration that he takes the initiative in the political process.
We recognize this fact when we speak of “the administration”
and “administration measures”; to 2 considerable degree, legis-
lative leadership is supplied by the executive,

Tt is not even the case that the policies which are formulated
in the administrative branch are all routed through the political
branch. Congress has made numerous and extensive delegations
of quasi-legislative power to administrative officers and agencies.
Other officers have been given such wide discretion that we call
them “policy-forming officers,” and Congress has recognized
their political character by exempting them from the operation
of the Hatch Act* Although we can distinguish verbally be-
tween politics and administration, the institutional structure and
governmental processes do not reflect this distinction with per-
fect fidelity.

In the following chapters the term “administration” refers to
the structural organs which are primarily engaged in applying
the policies formulated by the political branch, but it also in-
cludes all the activities of those organs, even when they partake
of a political character.

*See p. 351,






CHAPTER 15

THE HISTORY OF ADMINISTRATION

Introduction—The Courts—The Departments—The
Commissions—Governmental Reorganization—The
Agencies

INTRODUGCTION

A description of the administrative process requires the dis-
cussion of three topics: the governmental agencies which carry
on the administration; the techniques by which they operate;
and the tasks which they perform. Each of these is a Jarge and
intricate subject; and no one of them can be understood without
some knowledge of the other two, It is therefore necessary, be-
fore taking up the single topics, to supply an over-all view of the
entire process. Such an account will necessarily be superficial,
and inadequate for any purpose except that for which it is de-
signed. It is hoped, however, that it will supply a background
which will enable the student to understand the discussion of
the administrative stracture in Chapter 16, and that of adminis-
trative techniques in Chapter 17. Most of Part IV of this book
is given up to the third subject, the tasks which the administra-
tion performs,

This survey most appropriately takes the form of a historical
account of the creation of governmental agencies, of the emer-
gence of new techniques of administration, and of the adoption
of new governmental objectives to be achieved by the adminis-
tration. Any running account which attempts to weave all these
things into a single narrative must he guilty of oversimplifica-
tion; but omissions can be corrected and qualifications intro-
duced at a later date. The following elementary statement of
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the history of administration opens the door to a systematic
analysis of the administrative process.

Tur Courts

In the earlier days of the Republic, primary reliance for the
execution of the law was placed on the courts. The administra-
tion of the criminal law had traditionally belonged to the courts,
and as 2 result of the constitutional prohibitions contained in the
bill of attainder clause and the Fifth and Sixth amendments it
must remain there, Much of the administration of the civil law
was left to the courts. The burden was put upon the individual
litigant aggrieved by a violation of law to rtake the initiative in
securing enforcement. In a simple society, where the interests
with which the law concerned itself were primarily those of
identifiable individuals, this was not an ineffective method of
administration. But in the course of the nineteenth century the
character of the society changed, and the interests which gov-
ernment wished to protect broadened. For many reasons it be-
came necessary for government to take the initiative in law en-
forcement, In part this was done by an extension of the criminal
law, as in the anti-trust laws. Here the courts continued to be
responsible for the administration of law. More and more, how-
ever, government undertook activities for which judicial admin-
istration was inappropriate, and the executive branch of the gov-
crnment grew correspondingly.

Traditionally, the English and American courts had had ex-
ccutive as well as judicial functions. The English justices of the
peace had fixed wages and prices and issued licenses, and similar
duties fell to local courts in colonial America. The courts of the
United States, however, took the position that under the consti-
tution they could not undertake non-judicial duties.’ When
Congress in 1791 passed an act instructing the United States cir-
cuit courts to administer pensions for Revolutionary soldiers and
their dependents, the Circuit Court for the district of New York
refused to do so, on the ground that this was not a judicial func-

1 See pp. 274-275.
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tion.? The courts still refuse to undertake non-judicial functions.

Nevertheless, they have accepred cerrain administrative tasks
which look only remotely judicial. The naturalization proce-
dure, which in no way resembles Litigation, has always been
under their jurisdiction. The national courts were given respon-
sibility for administering the first national bankraptcy act in
1800, and they still supervise bankruptey proceedings. To this
have been added corporate reorganization and other measures
for the relief of debtors.” In 1928 more than 53,000 bankruptey
cases involving assets of more than §830,000,000 were settled in
the federal courts. And in 1945 approximately 35,000 miles of
railroad were being operated under the direction and supervision
of the national courts.

The assumptions that the judicial function of applying the
law could be separated sharply from the executive application
of the law, that these two functions could be assigned to separate
branches of the government, and that neither branch need exer-
cise the function of the other were long accepted as essential to
and inherent in democratic government. However, the imperi-
ous necessity to get work done may give rise to procedures and
institutions which do violence to ncat formulas, and so it oc-
curred that the distribution broke down in three directions. A
set of agencies, usually called the regulatory commissions, was
created, beginning with the Interstate Commerce Commission in
1887. These were primarily concerned with the executive appli-
cation of the law, but they were also given much work of a
decision-making or, as the courts named the activity, quasi-judi-
cial character. In the second place, officials in the executive
branch of the government were given the power to make deci-
sions which required a weighing of evidence and which had the
same effect on the activities of individuals as court orders. Fur-
thermore, judicial bodies called legislative courts have been cre-
ated. They are usually engaged in activity judicial in character,
but sometimes they are given in addition what the courts called
non-judicial functions.

® Hayburn's Case, z Dall. 409 (1790). 3 Sce pp. 4445 467.
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The narrowness of the line between the application of the law
by agencies in the executive department of the government and
its application by a judicial agency is illustrated by the history
of the United States Customs Court. Goods imported into the
United States subject to customs duties are examined and de-
scribed by officials known as appraisers or examiners so that they
will be properly valued for tax purposes. The owners of the
goods frequently disagree with the valuation placed upon them,
and various ways have been provided from time to time for re-
view of such valuations. By the Tariff Act of 1890, three ap-
praisers designated by the Secretary of the Treasury were to act
as a board to hear and decide such disagreements. In 1922 the
Board of General Appraisers was created. In 1926 the name of
this board was changed to the United States Customs Court.
Here, by changing the name of an agency, and without substan-
tial changes in its functions, there was created a legislative court,
and its members became judges.

Tue DEPARTMENTS

The managerial application of the law is in the main the work
of the executive branch of the government, Examples of admin-
istration are collecting taxes, conducting the relations with other
states, taking the census every ten years, maintaining an army
and a navy, and operating the postal service,

The function of the head of a department in the early days of
the government was quite different from what it is supposed to
be now. He had little or no supervisory power over his subordi-
nates.* It is true that the principle was early recognized that the
head of the department could remove employees whom he had
appointed,® but supervision of subordinates appeared unneces-
sary, since Congress had taken pains to set forth their duties in
detail in the Jaw which they administered. Instructions which
heads of departments gave to subordinates were lightly brushed
aside, for, said the Supreme Court on one occasion, “any instruc-

4John A, Fairlie, The Nuational Administration of the United States
(The Macmillan Company, New York, t941), pp. 61f.
% Ex parte Hennen, 13 Peters 230 (1839).
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tions . . . could not change the Jaw or affect” the rights of per-
sons under the law.® The courts were available to hold in check
or spur on those subordinate officials who overstepped the limits
of their duties or failed to perform them. And in keeping with
the political philosophy of the time, the system embodied the
assumption that there was more danger from the official who
might try to do too much than from one who might do too lit-
tle. If he failed to do enough, there was the judicial spur of a
writ of mandamus, The supervision of subordinate officials be-
low the President was therefore largely a function of the courts
and not of superiors in the department.

This dependence upon the judiciary as headmaster gradually
gave way under a century of practice. Today, subordinates in
the executive branch of the government are subject to a steady
flow of instructions and are constantly guided by positive super-
vision. The power to remove has been held to be included in the
executive power because the possession of removal power will
contribute to more effective supervision.” The supervisory rela-
tion of higher officials with subordinates has been formalized by
giving heads of departments directoral power, the authority to
issuc rules and regulations which guide their subordinates.

When the government of the United States began to operate
in 1789, there was not a great deal of administrative work to be
done. The total number of national civil employees was about
300. For the most part, administrative activity in the executive
branch of the government was carried on through a departmen-
tal organization, The department is still the typical executive
organ, but since 1883 the commission has become increasingly
important,

The first department to be established under the constitution
was the Department of Foreign Affairs, created by act of Con-
gress on July 27, r789. Within less than two months its title was
changed to the Department of State and its functions were en-
larged to inclnde certain domestic activities. As its first name in-

S Elliot v. Swartwout, 1o Peters 137, 153 (1836); see also Tracy and
Balestier v. Swartwout, 1o Peters 8o.
T See pp. 196-197.
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dicated, it was primarily concerned with the conduct of foreign
affairs, communication with American rcpresentatives abroad,
the conduct of negotiations with foreign states, the protection of
American citizens, and the promotion of American interests
abroad. When it was given domestic activities on September 13,
1789, it was entrusted with custody of the statutes passed by
Congress and the records and scal of the United States. Subse-
quently, other domestic functions have been conferred on it,
such as receiving from the governors of the states the lists of
persons chosen by the states to be Presidential electors.

The second of the departments to be established was the De-
partment of War, created August 7, 1789. In addition to the
responsibility for organizing, training, and maintaining an army,
it was also entrusted with the management of the Navy until
1798, when a separatc Department of the Navy was created, the
fourth department in order of creation. These military depart-
ments continued to be independent of each other until by the
National Security Act of 1947 they were placed, together with
the Air Force, in a new National Alilitary Establishment,

The third department to be established was the Treasury De-
partment, created on September 2, 1789, to manage national fi-
nancial affairs. The Secretary of the Treasury was charged with
the preparation of plans for the improvement and management
of the revenue and the support of the public credit. The public
credit in 1789 was a matter of grave concern; the Continental
Congress had achieved the unhappy distinction of issuing a paper
money the name of which became a synonym for worthless-
ness in everyday language. The states, too, had become so heav-
ily indebted that there was fear of wholesale repndiation. Con-
sequently, when the First Congress charged the Secretary of the
Treasury with the responsibility of formulating plans to support
the public credit, it was striking at a pressing issue of the day.
A great many functions of a non-fiscal character were later con-
ferred on the Treasury Department, but some of these, like the
United States Pablic Health Service, have been taken away from
it. The Treasury Department, then, is primarily concerned with
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fiscal matters. Its chicf rcsponsibilities are the collection of gov-
emnmental revenues, the custody and disbursement of funds, and
control of the currency of the Unired States. Control of the cur-
rency includes the examination of national banks.

The office of Attorney General was established by the First
Congress on September 24, 1789. But it was eighty-one years
later, June 22, 1870, that the Department of Justice was created.
During the terms of the first Presidents the Attorney Geéneral
was expected to supplement his salary by private practice, and
until 1814 he was not even required to reside in Washington.
However, the Attorney General as the legal adviser to the Presi-
dent and to heads of executive departments was a member of the
cabinet from the beginning of the cabinet. He performs the
function of giving advice in two ways. He may give informal
counsel or he may give official opinions. These latter are final
and conclusive for public officials in a multitude of cases, since
judicial interpretations may not be available to them.® These
opinions, published as the Opinions of the Attorney General,
constitute a body of legal precedents which have authority next
to decisions of the courts. In addition to his duties as the legal
counselor of the President and the heads of the executive depart-
ments, the Attorney General and his subordinates are charged
with enforcement responsibilities. These include representing
the United States when it is a party to a suit, supervising the
United States district attornevs and marshals in the various judi-
cial districts, detecting violations of national law, and supervising
national penal institutions.

The office of Postmaster General is much older than the gov-
ernment under the constitution, Benjamin Franklin for approxi-
mately forty years was either depury postmaster or postmaster
general of the colonies, The British removed him in 1774, but
the Continental Congress continued him in office. At the time of
the establishment of the government under the constitution, the
Post Office was a part of the Treasury Department, It was not
until Jackson became President in 1829 that the Postmaster Gen-

86 Opinions of the Attorney General 326.
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eral became a member of the cabinet. The Post Office became an
executive department in 1872." The operation of the postal sys-
tem is the operation of a business—one of the largest in the
world, with approximately 370,000 workers, an annual pay roll
in excess of $800,000,000, and an annual income in excess of
$1,000,000,000—and it will therefore be described in the chapter
dealing with the national operation of enterprises.*®

The Department of the Interior was created in 1849 by an act
of Congress which purported to establish a “Home Department”
to advance the domestic interest of the people of the United
States. Actually, the Department is a collection of miscellaneous
bureaus concerned with unrelated activities, such as the Geo-
logical Survey, the Office of Indian Affairs, the Bureau of Mines,
and the Petroleum Conservation Division, Because there was not
at its creation a central function which could be used as a stand-
ard to include and exclude activities, it has served on occasion as
a temporary repository for very diverse activities. For example,
when the Department of the Interior was established, the Patent
Office was transferred from the State Department to it, later to
be transferred to the Commerce Department, and the Pension
Bureau was transferred to Interior from the War Department
and was later taken away and consolidated with other agencies
to form an independent establishment, the Veterans Adminis-
tration, under the President.

Agriculture was the first occupational interest to gain a seat in
the cabinet; long before this occurred, however, it had been the
object of official interest. An agency concerned with agriculture
was established in 1862. It was made the eighth executive depart-
ment in 1889 with a secretary as a member of the cabinet.

The chief function of the agriculture organization from 1862
to 1889 was research. This has continued to be a major function,
and indeed the Department of Agriculture is said to be one of
the world’s greatest research organizations. Coupled with re-
search from the beginning has been the dissemination of knowl-

17 Statutes at Large 283. 19See pp. 495-504.
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edge. This has been carried on through the colleges of agricul-
ture and the land-grant colleges, with which the Department has
been closely affiliated, and directly through the issuance of pam-
phlet material, The Department has also much power in the field
of regulation, and carries on its own operations on a consider-
able scale. The regulation of the markets for agricultural prod-
uce, assistance in rural rehabilitation, the guarantee of prices and
a stable market for farm commoditics, the provision of agricul-
tural credit, and assistance in establishing electric service for
rural dwellers are some of the widespread functions entrusted to
this Department.

In 1903 the Department of Commerce and Labor was estab-
lished. It was the ninth department with 2 secretary in the cabi-
net. With the exception of two new bureaus, the Burean of
Corporations™ and the Bureau of Manufactures, which were
created in 1003 and 1904, all of the functions assigned to it by
the act creating it were already being performed by bureaus
scattered among existing departments, These were collected in
the new department. In 1913 the Department of Labor, which
had been a bureau in the Department of Commerce and Labor,
was split off as a separate executive departmerit with a secretary
in the cabinet. The Department of Commerce as now consti-
tuted has as its statutory purposes the fostering, promoting, and
developing of foreign and domestic commerce and of the do-
mestic mining, manufacturing, shipping, and fishing industries.
These purposes are carried out by the operations of such agen-
cies as the Bureau of the Census, the Coast and Geodetic Survey,
and the Bureau of Foreign and Domestic Commerce.

The purpose of the Department of Labor as set forth in the
statute establishing it was “to foster, promote, and develop the
welfare of the wage earners of the United States, to improve
their working conditions, and to advance their opportunities for
profitable employment.” While much of the law of interest to

1 The Bureau of Corporations subsequently became the Federal Trade
Commission.
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labor has been administered outside of the Department, par-
ticularly by the National Labor Relations Board and the Federal
Security Agency, the Department has been concerned with mat-
ters of vital importance to labor and the welfare of the country
as a whole. The first Secretary of Labor stated that the chief
function of the Department was the adjustment of labor dis-
putes.’* Other functions include the collection of labor statistics
and the operation of the Children’s and the Women’s bureaus and
the Division of Labor Standards.

The first six departments to be created, State, War, Treasury,
Justice, Post Office, and Navy, are usually considered to have
functions of a different character from those of the last three,
Agriculture, Commerce, and Labor. Interior, in this classifica-
tion, may be considered to have functions belonging with both
groups. The functions of the first group are sometimes said to
be corporative, incidental to governmental housekeeping, and
therefore serving the entire public. The departments in the last
group are concerned with performing service to special groups.
This is a useful classification for purposes of understanding the
shift in emphasis of governmental action in the course of history.
It may, however, be misleading if we assume that when a new
organization is created a wholly new kind of activity is being
undertaken. It is not the case that all of the earliest functions
were indispensable to the maintenance of government. The ex-
istence of the government did not depend upon its monopoly of
the mail service, Conceivably, the mails could have been handled
as express or fre1ght is handled today. The Public Health Serv-
ice had its origin in the marine hospitals established to care for
ill sailors. Throughout its history the national government has
engaged in an enormous variety of activities. Nevertheless, the
creation of the Departments of Agriculture, Commerce, and
Labor shows an extension of governmental interest, for they are
directly devoted to the economic interests of substantial seg-
ments of the population.

2 John Lombardi, Labor’s Voice in the Cabinet (Columbia University
Press, New York, 1942}, p. 355.
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Tur CoMMISSIONS
The reader will have observed that in the course of history

there have appeared a number of organizations immediatcly de- P

pendent upon the President but not possessing departmental sta-
tus. The tendency has been to erect these into departments, as
happened with the office of the Attorney General and the De-
partment of Agriculture, or to incorporate their functions in
existing departments, For the most part, departmentalization has
been considered the normal pattern of executive organization.
But there have been “independent establishments” which have
escaped inclusion in the departments; the Library of Congress,
for example, has been independent since its creation in 1800, The
most important block of non-departmental agencies consists of
those having a commission form of organization.

The Civil Service Commission was not the first, but it was the
first important commission, When the reformers who desired to
substitute the principle of merit for the principle of spoils in the
selection of national employees drove the Pendleton Act
through Congress in 1883, they caused the administration of the
merit system to be placed in a commission. This device made it
possible to secure bipartisan representation and bipartisan ad-
ministration of the act. In creating subsequent commissions,
Congress has usually Jimited the representation of any one party
to one more than half the membership of the commission.’®

In the case of the so-called regulatory commissions, the fact
that quasi-judicial and quasi-legislative functions are included
among their duties has appeared to recommend the collegial
form. We usually think that adjudication is more impartial and
rule-making more carefully considered if performed by a group
than by one man. The regulatory commissions have been charged
in great part with responsibility for administering the economic
policy of the United States, That policy has shifted in the course
of time, but the method of administration has continned to be
the same.

1 Notable exceptions to this practice are the Tennessee Valley Author-
ity, the Atomic Energy Commission, and the Railroad Retirement Board.
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The first problem of economic regulation attacked by the na-
tional government was that of monopoly. The so-called public
utilities are by their nature more or less monopolistic. At com-
mon law they were subject to a kind of regulation by the couts,
They were required to serve to the limit of their capacity all
who desired their services, and at a reasonable rate. Failure to
perform this common law duty would give rise to a suit for
damages by the injured customer. But in the ordinary case, the
cost of litigation greatly exceeded the amount of the recovery
against the public utility, and consequently the suit for damages
proved to be an altogether inadequate instrument for control.

In the course of the nineteenth century the states attacked the
problem of monopoly by a variety of devices. In 1886 the Su-
preme Court held that the states could not regulate the inter-
state rates of railroads,* This freed the railroads from much of
the state regulation and made national intervention necessary.
Preparation for national regulation had been going on for some
time. Several Congressional committees had studied the problem,
and a report by 2 Senate commirtee in 1886 provided a basis for
the act of 1887 which created the Interstate Commerce Com-
mission. This act undertook to supplement the commen law by
authorizing the Commission to initiate court proceedings to de-
clare charges made by railroads to be unreasonable. It gave
other, rather meager, powers which were largely lopped away
by the Supreme Court's interpretation of the statute. In 190§
Congress gave the Commission power to fix rates, subject to
court review. Subsequently, other powers were added, until to-
day the Commission supervises virtually all activities of inter-
state carriers, The Transportation Act of 1920 marked a change
in philosophy. Originally, the attitude of Congress was hostile,
almost punitive, and its ambition was merely to prevent unfair
practices by the railroads. Chief Justice Taft characterized the
new point of view which dominated the act of 1920 thus: “The
new act seeks affirmatively to build up a system of railways pre-

4 Wabash, St. Louis and Pacific R. Co. v, lllinois, 118 US. 557 (1886),
overruling Chicago, B. and Q. R. Co. v. lowa, 94 US. 155 (1877).
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pared to handle promptly all the interstate traffic of the country.
It aims to give the owners of the railways an opportunity 10 earn
enough to maintain their properties and equipment in such a
state of efficiency that they can carry well this burden. To
achieve this great purpose, it puts the railway systems of the
country more completely than gver under the fostering guardian-
ship and control of the commission.”** The spirit in which the
Commission has administered the law has likewise been one of
fostering guardianship; indeed, it has been alleged that the Com-
mission has become so interested in protecting the railroads that
it sometimes fails to give thorough atrention to the public in-
terest,

Several other commissions are charged with the regulation of
monopolies. The regulation of interstate carriers of messages was
in the hands of the Interstate Commerce Commission until the
Federal Communications Commission was created in 1934 and
given this responsibility.® The Federal Power Commission has
regulatory authority over businesses engaged in the interstate
transmission of electricity and natural gas, and certain other
powers with respect to these utilities.' The Securities and Ex-
change Commission, created in 1934, has powers over the issu-
ance of stocks and bonds and the conduct of security ex-
changes.® In all these cases, the new philosophy of the Trans-
portation Act of 1920 has prevailed over the suspicious attitude
which at first characterized regulatory legislation. What this
means is that Congress, the public, and the commissions have
become reconciled to the institutional structure of our economy,
including the principle of monopoly.

The Sherman Act (18g0) and the Clayton Act (1914), the
so-called anti-trust Jaws, reflect the earlier attitude of hostility
toward economic concentration.”® At common law the only
remedy for agreements between competitors for the restraint of
trade was a judicial declaration of the illegality of such a con-

18 Dayton-Goose Creek R. Co. v. United States, 263 US. 456, 478 (1923).
On the Interstate Commerce Commission see below, pp. 440449

1 See pp. 451-453- X See pp. 450451, 16 See pp. 456-458.

19 See pp. 459-462.
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tract. But the common law sanction was merely the court’s re-
fusal to enforce the.bargain, and if Loth partics profited by the
monopolistic arrangement they would voluntarily adhere to it
and the public interest would suffer. The problem did not be-
come serious until after the Civil War. Contracts in restraint of
trade did not threaten to change.the character of the economy
from one of competition to one of monopoly until the corpora-
tion became the dominant economic device and the number of
competitors had been reduced in many areas to a few gigantic
concerns, It now proved to be feasible and profitable for the
competitors to agree to eliminate competition among themselves,
The usual device was the trust. The shareholders in the compet-
ing concerns retained equitable title to their shares but trans-
ferred legal title to a group of trustees, who thus gained voting
control of the competing companies and were able to codrdinate
their actions. The trustees, of course, restricted production and
raised prices. The same result could be achieved by formal or
informal agreement without the use of the trust form, and today
restraints of trade never rely on the device of the trust.

The Sherman Act declared “Every contract, combination in
the form of a trust or otherwise . . . in restraint of trade or
commerce among the states” to be illegal. It provided for both
criminal and civil action by the Attorney General, and for a
suit by private persons injured by the agreement to recover
three times the damages they had suffered as a result of the
illegal activity. Little attempt, however, was made to enforce the
act. Only eighteen suits were filed by the government during
the combined administrations of Presidents Harrison, Cleveland,
and McKinley. Theodore Roosevelt won the title of “trust
buster” largely as the result of rwo successful anti-trust suits.
One resulted in a Supreme Court injunction against Chicago
meat packers which the packers disregarded® The other re-
sulted in an order to dissolve a holding company which had been

2 Merle Fainsod and Lincoln Gordon, Government and the American
Economy (W. W. Norton and Company, New York, 1941), p. 485; the
case was United States v. Swift and Co., 196 U.S. 375 (1905).
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formed to unite the Northern Pacific and Great Northern rail-
roads.™ Although the holding company was dissolved, the pol-
icies of the two roads continued to be codrdinated in informal
fashion.

The failure of the Sherman Act to compel competition, how-
ever, only increased public pressure for anti-trust legislation.
In 1914 an attempt was made to promote competition in inter-
state commerce by two further pieces of legislation. All re-
straint and all monopoly were proscribed in the Sherman Act.
By the Clayton Act of 1914, Congress undertook to make the
prohibition more precise by defining certain practices as con-
stituting monopoly and restraint of trade. Among these were
price discriminations, ownership by one corporation of stock
in a competing company, and interlocking directarates, when
the effect of such conditions was to restrain trade. Furthermore,
Congress apparently felt that since judicial application of the law
had not been successful, the independent commission method
might solve the problem, Consequently the Federal Trade Com-
mission was established in 1914 by an act of that name. A col-
lateral purpose, to put competition on a more healthful plane,
was aimed at by outlawing certain unfair trade practices and
charging the new Commission with seeing that they were abol-
ished. Practices which were forbidden included packaging or
labeling food in such a way as to lead the consumer to think
it was produced by another company, usually a well-known
company; commercial espionage, the use of spies to gain trade
secrets or [ists of customers of a competitor; commercial brib-
ery, hiring an employee of a customer to induce the customer
to purchase certain goods.

The Federal Trade Commission was no more successful than
the Attorney General in enforcing the anti-trust laws until it
was given greater authority in 1938. Since then it has won some
court cases, but how successful it will be Is yet to be determined.
In the field of the prevention of unfair trade practices, the Com-
mission has had a better record.

2 Northern Securities Co. v, United States, t93 U.S. 197 (1904).

3. Re-
newed at-
tack

Trade
Commis-
sion



Labor
Board

Presi-
dent’s ]

320 American National Government

The National Labor Relations Act of 1935 was patterned after
the Federal Trade Commission Act. As the carlier act forbade
unfair trade practices, so the later act forbade unfair labor prac-
tices by employers in restraint of collective bargaining, and cre-
ated a National Labor Relations Board to enforce its provisions
by quasi-judicial action. The act of 1935 was superseded in
1947 by the Labor-Management Relations Act, which retained
the earlier list of unfair labor practices on the part of employers
but declared a number of union actions and demands to be un-
fair labor practices, and gave to the government a considerable
power to break strikes by injunction.”

The Federal Trade Commission and the National Labor Re-
lations Board differ from the commissions described earlier in
that they deal with practices of a given character, wherever they
are found, whereas the other commissions deal each with a sin-
gle industry, and with all the major practices of that industry.
As a result, the Federal Trade Commission and the Labor Rela-
tions Board have retained more of the character of a policeman
than have the other commissions.

These examples do not exhaust the list of regulatory commis-
sions, but they will serve to illustrate the tvpe and the considera-
tions which Jed to their creation.

GoveRNMENTAL REorRGANTZATION

In 1936 President Roosevelt appointed a Committee on Ad-
ministrative Nanagement to study the executive branch of the
government and propose a reorganization which would increase
its efficiency and responsibility. The Report of the Committee
in 1937 disclosed that there were nearly a hundred organizations
outside the departments and responsible only to the President.
As a practical matter he could not effectively supervise this
number; and the machinery for supervision was in any case
inadequate. The Committee recommended an expansion of the
‘White House staff in order to assist the President in “thinking,
planning, and managing,” and made certain other proposals to

2 See pp. 484, 487.
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increase the efficiency of central supervision. In addition, it rec-
ommended the creation of two new departments and the plac-
ing of all the non-departmentalized establishments under one
or another of the departments. The regulatory commissions
posed a special problem. Because of their quasi-judicial func-
tions it seemed desirable that they remain plural-headed bodies,
rather than be assimilated to the pattern of the single adminis-
trator which the Committee believed should, in general, domi-
nate the administration. For the same reason, it seemed desirable
that the President’s control over the commissions continue to
be limited to removal for specified causes. To solve this problem,
the Committee proposed that all the functions of a regulatory
commission except the quasi-judicial functions be transferred to a
bureau chief within one of the deparmments. The board would
be retained to discharge the quasi-judicial duties, and for “house-
Leeping” purposes it was to be placed in the department; but
otherwise it was to be treated as a sort of court, independent of
the executive branch.

The President submirted the Report of the Committee to
Congress in 1937 and requested legislation authorizing him to
carry out the recommendations of the Committee. In 193¢ the
Congress passed an act permitting a partial reorganization. The
President was empowered to appoint six administrative assistants
in the White House Office to help him discharge the managerial
function, He was also authorized to prepare reorganization plans
transferring agencies into departments and shifting them from
department to department; these plans were to be submitted to
Congress and were to go into effect if not disapproved by con-
current resolution of the two houses within sixty days. The
President was forbidden to abolish or create departments or to
transfer the functions of twenty-one specified organizations.
The regulatory commissions were included among the twenty-
one.

President Roosevelt submitted five reorganization plans to
Congress, and all went into effect. Under these plans he organ-
ized the Executive Office of the President as a general manage-
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rial agency which included the Bureau of the Budget as well as
the White House Office with the six new administrative assist-
ants, He also centralized various scattered functions in three new
agencies, each under an administrator directly accountable to
the President: the Federal Works Agency, the Federal Security
Agency, and the Federal Loan Agency. The Loan Agency did
not prove to be indispensable for administering the loan func-
tions of the national government. Accordingly it was abolished
by act of Congress in 1947 and its property and records were
transferred ro the Reconstruction Finance Corporation.™

The Reorganization Act of 1939 expired by its own terms on
January 1, 1941. However, changes in administrative structure
become necessary as subjects with which government deals and
the environment in which it operates change. The task of re-
organization is, then, a continuing function. Consequently, Presi-
dent Roosevelt was authorized to effect reorganization after
1941, and President Truman was given authority in 1945 similar
to that conferred upon President Roosevelt in 1939. In neither
case was there a significant departure from the pattern of or-
ganization established by President Roosevelt under the Act of
1939. In 1947 Congress established the Commission on Organiza-
tion of the Executive Branch, and empowered it to make a
comprehensive study of all the instrumentalities of the executive
branch of the government and to report its recommendations
for improving the executive organization to Congress in Janu-
ary, 1949.*

THE AGENCIES

Although the Reorganization Act of 1939 forbade President
Roosevelt to create new departments, the two agencies—Works
and Security—which he organized are to all intents and purposes
departments. The head of each of the agencies is called
an administrator rather than a secretary, and he receives a
slightly smaller salary than a department head; but he is the chief

2 Public Law 132, 8oth Congress, 1st Sess., approved June 30, 1947.
% US. Code, title 5, secs. 13Ba-138].
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of an organization which compares favorably in size with some
of the departments, and like the sccretary of a department he
is accountable only to the President.

We cannot anticipate here the description of the organization
or the functions of the agencies, but this is a convenient point
to take account of a development in administration which we
have hitherto overlooked. The departments, as we have seen,
were originally created to perform functions essential to the
existence of the state as a corporate body, although government
operation, as represented by the Post Office, and service to spe-
cial groups, as in Agriculture, Commerce, and Labor, represent
a broader philosophy of government. When government em-
barked upon a program of economic regulation, the regulatory
commission becarne a prominent device. Although the agencies
do not represent a new philosophy of government, the scale on
which they discharge familiar functions is altogether new.

The Federal Works Agency deals with federal works which
are not incidental to the normal operations of other departments,
and it administers grants-in-aid and loans for construction to
state and local governments.

The conferring of benefits by government is nothing new.
Patents, copyrights, the grant of public lands, aid to veterans,
aid to education—services of this sort go far back in our his-
tory.” But the most ambitious undertaking of this sort is the
social security program enacted in the 1930’s. This is entrusted
to the Federal Security Agency. The federal-state. program of
unemployment insurance is intended to cushion the blow of un-
employment to employees in industry and commerce. Old-age
and survivors' insurance provides for the old age of workers
or their surviving dependents. Other benefit functions, such as
vocational rehabilitation; aid to the indigent aged, to children,
and to the blind; and the Public Health Service, are found in
the Federal Sccurity Agency.

The extent of the activities of these agencies—assistance to
states, humanitarian provisions against misfortune, and economic

% Gee chap. 22.
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support for business enterprise—marks a new departure in gov-
ernment, just as the regulation of monopoly was a novel activity
when it first appeared. As government takes on new duties, new
institutions are developed, so that just as the geologist can read
geological eras through successive deposits on the earth’s crust,
so the student of politics in the succession of institutions can
discern eras in political ideas.
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THE ADMINISTRATIVE STRUCTURE

Introduction—The Departments and Agencies—Lat-
eral Organization—The Independent Establishments
—Public Corporations—The Structure of National
Employment—Employee Associations

INTRODUCTION

It has been pointed out that the governing process can be
divided into two parts—the making of policy and the execution
of policy. Although we think of execution a5 falling within the
executive branch, the courts are also engaged in the application
of law and are in this sense administrative agencies. They have
already been treated." The administrative organizations in the
executive branch can best be described under a series of headings.

Both tradition and structural similarity justify the category
“Departments and Agencies.” In general the nine departments
and two agencies follow a neat hierarchical pattern. In all cases,
however, there are horizontal as well as vertical lines within the
departments; and horizontal lines also link the departments with
organizations outside their boundaries. This qualification upon
the pyramidal organization of the exccutive branch is described
under the heading “Lateral Organization.”

There are a number of organizations which are not¢ depart-
mentalized, and these are often called “The Independent Estab-
lishments.” Sometimes, however, the term “independent” is
reserved for the regulatory commissions, which have a sort of
qualified independence of the President. We shall include in
the category of independent establishments all the organizations

18ee chap. 13.
326
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not found in the departments and agencies—the laterally related
organizations outside the departments which were mentioned
above; the regulatory commissions; and miscellancous instru-
mentalities in the executive branch which are immediately de-
pendent upon the President.

One other structural form exists, the government corporation,
which will be taken up under “Public Corporations.” This is
found both within and without the departments. The problems
of personnel are here dealt with under the headings “The
Structure of National Employment” and “Employee Associa-
tions.”

Tur DEPARTAENTS AND AGENCIES

The structural shape of the executive departments and agen-
cies is pyramidal. The President is the apex; beneath him are the
heads of the nine departments and two agencies.” The beads
of the departments are called secretaries, except in the Post
Office and the Justice deparrments, and the heads of the agencies
are called administrators. Under each of these is a subordinate,
usually called an under-secretary, and below each under-secre-
tary there are usually several assistant secretaries. The State
Department has six, the Treasury and Interior two, Commerce
only one. The under-secretary acts as head of the department in
the absence of the secretary. Since the Secretary of State has be-
come, in recent years, an itinerant ncgotiator, the Under-
Secretary of State acts as directing head of the Department for
a considerable part of the time. The assistant secretaries are
sometimes the heads of operating units, which are often called
bureaus but are sometimes called by other names—*“divisions”
in Justice, “offices” in Commerce. The bureaus not headed by
assistant secretaries are under bureau chiefs, Bureaus are also sub-
divided, and each subdivision has a head. The subdivisions are
usually called divisions. It will be noted that cach department, as

2The departments are State, Treasury, National Military Establishment
(embracing the Departments of Army, Navy, and Air Force), Justice,
Post Office, Interior, Agriculture, Commerce, and Labor; and the two
agencies are Security and Works.
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well as the whole of the executive branch, takes the form of a
pyramid.

From this it is clear that the departments and agencies have a
second feature in common: the use of a single head for the de-
partment. Each subdivision within the department also has a
single head. This use of a single head is in contrast to the inde-
pendent cstablishments to be discussed in later paragraphs, for
many of these have plural or collegial heads.

The pyramid form of organization, with a single individual at
the top having authority directly over a few men—usually not
more than twelve—each of whom in turn has authority over
others, gives rise to the third characteristic of the system,
namely, thar there is authority from the top down and responsi-
bility from the bottom up. There are, however, some autono-
mous bureaus; in fact, most of the bureaus in Interior are auton-
omous. The principle of responsibility opens a channel for.
positive supervision. Directives originating with the policy-
makers at the top move down to the persons who are to execute
them by delivering the mail, by inoculating for disease, by mak-
ing loans to farmers. Each person in the system can thus know
what his job is. And furthermore, what is equally important, he
is responsible to a particular person. In an organization that is
functioning properly, if he fails to do his job, a reason must be
given. If he sees a better way of doing his job, he can pass the
information up. Thus the experience in the day-to-day applica-
tion of the law can flow upward to the head of the department.
The department heads and the President are then in a position
to advise Congress with respect to bills before it. Congressional
committees have come to have so much respect for the critical
capacities of departments that they seldom report a bill favor-
ably which is nor approved by the department concerned.*

An advantage of the pyramid arrangement is that each head
has a small number of men to supervise. Henry A. Wallace, who
presided over a well-organized and well-administered depart-

® George B. Galloway, Congress at the Crossroads (Thomas Y. Crowell
Company, New York, 1946), p. 6.
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ment, said that “most administrators can keep in contact directly,
effectively, and continuously, with not more than twenty men.”
The “span of control,” the number of men that one man can
supervise and codrdinate—if these persons in turn have the di-
rection of subordinates—is frequently put at an even smaller
number than twenty. The number must be small if the head is
to have time to think and to codrdinate the activities of the
different units.

A fourth characteristic common to the departments and agen-
cies is found in the activities of the heads. The secretaries and
administrators all manage their organizations; appoint and re-
move subordinates; issue orders, called rules and regulations; and
serve on interdepartmental committees for purposes of cobrdi-
nation. These functions will be described more fully in the next
chapter, since they are largely administrative techniques.

A fifth characteristic of the departments and agencies lies in
the allocation of functions. All activities related to a major
function are usually placed in the same department, and there
is likely to be only one major function in a department.’ This
formula applies in a general way to all the departments and
agencies except Interior, which will be described presently,
Thus the conduct of foreign relations, the protection of the
interest of the United States and its citizens in relation to other
states, is placed in the Department of State. Within the depart-
ment work is also allocated functionally, in terms of a more
detailed analysis of the major functions. The collection of taxes
due to the United States is placed in the Treasury; the collection
of duties levied on goods imported into the country is a more
narrow and specific function of tax collection assigned to 2
Bureau of Customs. A bureau ordinarily has one task, or at most
a series of closely related tasks.

Bur other considerations than work processes influence the

¢ Henry Wallace, “Emergency Problems in Public Administration,” ad-

dress to the American Political Science Association and the Society for
Public Administration, Washington, Dec. 25, 1939, American Political Sci-
ence Review, xxxiv, 217 (1940).

*8. C. Wallace, Federal Departmentalization, A Critique of Theories of
Organization (Columbia University Press, New York, 1941}, pp. 91~104.
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assignment of work to bureaus. The controlling consideration
may be the clientele or the area to be served.® An example of an
allacation to 2 bureau on the basis of the people to be served is
the Office of Indian Affairs. Its function is to protect the inter-
ests and promote the welfare of those Indians who are under
the guardianship of the national government. The Departments
of Agriculture, Commerce, and Labor are frequently said to be
examples of departments created to serve special groups—farm-
ers, businessmen, workers. Examples of assignment to bureaus
on the basis of a territory to be served are found in the divisions
within the State Department which deal with Far Fastern
Affairs, Near Eastern and African Affairs, and American Re-
public Affairs.

The Department of the Interior requires special comment.
‘We have noted that it contains a miscellaneons collection of
functions, some of which are unrelated to the others. Fach of
the bureaus in the Department, however, has a coherent function
to perform. These bureaus are largely autonomous, so that the
line of command from the Secretary down is not so clear as in
other departments. The Secretary is more a codrdinator than a
supervisor. More or less autonomous agencies are also found
elsewhere—for example, the Public Health Service in the Federal
Security Agency, and the Civil Aeronautics Board in the De-
partment of Commerce. The Civil Aeronautics Board is spe-
cifically authorized to act independently of the Secretary of
Commerce.

LateraL OreanNizaTION

In the main, lines of authority and responsibility in the execu-
tive branch run vertically, from top to bottom—from the Pres-
ident to the man carrying letters or inspecting meat. This organ-
Ization is called, in a borrowing of military terminology, “line”
organization. But there are other functions to be performed in
addition to the ultimate or line functions. Services must be sup-
plied to the line organization in order to enable it to operate.

8 Ibid., pp. 112-146.
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Providing the names of persons eligible for appointment; mak-
ing purchases; framing budgets; giving legal advice; muking
recommendations—these are sometimes called “staff,” sometimes
“housekeeping,” sometimes “auxiliary” functions. These terms
do not mean exactly the same thing. For our purposes it will be
enough to speak of the organizations supplying these services
as lateral organizations. The significant lines of contact here are
not vertical bur horizontal. The important function is supplying
aid laterally to the line officer, rather than transmitting his orders
vertically to an operating unit.

Departmental officers with these responsibilities can be rec-
ognized under such titles as general counsel, counselor, solicitor,
assistant to the secretary (the Treasury has eight assistants),
special assistant, director of personnel, director of finance, di-
rector of information (public relations). In addition to depart-
mental officers performing lateral functions for their own de-
partments, one sometimes finds a lateral organization in one
department which serves all the others. The Bureau of Federal
Supply in the Treasury Department, for example, does most
of the purchasing for the entire civilian service. Finally, there
are lateral organizations which lie outside the departments and
serve the whole executive branch, and in some instances the
legislative and judicial branches as well. The Executive Office
of the President is an independent, that is to say non-depart-
mental, lateral organization; the Civil Service Commission is
another.

The Executive Office was an outcome of the recommendations
of the President’s Committee on Administrative Management.
The Committee recommended a strengthening of the machinery
for Presidential control of the administration. When Congress
passed the Reorganization Act of 1939 President Roosevelt or-
ganized the Executive Office and assigned to it several lateral
functions. The agencies now in the Executive Office of the Pres-
ident are the White House Office, the Bureau of the Budget, the
Council of Economic Advisers, the Liaison Office for Personnel

T See pp. 320-321.



The Administrative Seructure 333

Management, the Office for Emergency Management, and the
Office of Government Reports, Only twu of these requirc im-
mediate description, the Whire House Office and the Bureau
of the Budget.

The White House Office contains the six administrative as-
sistants to the President. It is their task to facilitate communica-
tion by the President with Congress, with individual members
of Congress, with the heads of executive departments, and with
the press. They report back to the President and advise him.
They are expected to be possessed with a “passion for ano-
nymity” so that the President can have confidence in them and
so that they will not seck to exercise power in their own behalf
or to advance their own fortunes, public or private. Two of the
assistants to President Roosevelt, Harry Hopkins and Samuel
Rosenman, are said to have had in full measure the selfless devo-
tion to duty which made them ideal for such service.”

The Bureau of the Budget has had a somewhat checkered
carcer, but under the directorship of Harold Smith it became,
after 1939, a central management agency.” Like the executive
departments, the Bureau of the Budget has 2 single head, in this
case called a Director, and it is divided into several divisions with
a single head of each division. It differs from the departments in
another respect; the departments are for the most part organized
in the form of a pyramid, or vertically, but a diagram of the
Bureau would show the main lines of authority as horizontal,
running to each of the departments and agencies of the executive
branch and even to the independent establishments. The reason
for these horizontal lines is that each agency is required by law
to appoint a budget officer who under the direction of the head
of the agency is to prepare the budget for the agency. This
official, appointed by and responsible to the head of the agency,
is also responsible to the Director of the Bureau. In some respects

8Don K. Price, “Staffing the Presidency,” American Political Science
Review, xl, 1154 (1946).

9 Fritz Morstein Marx, “The Bureau of the Budget: Its Evolution and

Present Role,” American Political Science Review, xxxix, 653-684, 869-898
(1945).
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he has a prior responsibility to the Director. In the first “Budget
Circular,” dated June 29, 1921, General Dawes, the first Director,
described the dual allegiance owed by the departmental budget
officer:

The Director of the Budget in gathering informarion for the use of
the President acts for the President, and his calls upon the Chiefs of
Bureaus and other Administrative Officers for purposes of consulra-
tion or information take precedence over the Cabinet Head of a De-
partment, or any head of an independent organization, The Budget
representative in each Department, being appointed by the Cabinet
Head, will present to the Director of the Budget the views of the
Cabinet Head upon the wisdom of conclusions drawn by the Direc-
tor of the Budger, for the use of the Chief Executive and Congress,
but as in the case of Bureau Chiefs and other officers, the call of the
Director of the Budget for their presence and advice takes preced-
ence over the Cabinet Head."

The Bureau as a managerial arm of the President will be
described further in the next chapter.

Another latcral agency is the Civil Service Commission. It is
charged with the procurement of most of the government per-
sonnel and with the duty of studying the whole range of prob-
lems of personnel management. It is headed by three commis-
sioners who are appointed by the President with the consent of
the Senate. They serve during the pleasure of the President and
may be removed at his discretion. The statute requires that not
more than two of them he of the same party. There is subor-
dinate to the three commissioners a general manager who is called
the Executive Director and Chief Examiner. Under his direction
are several subsections, called, for the most part, divisions. The
function of the Commission in providing lists of persons eligible
for appointment to positions in the national service will be de-
scribed later in this chapter.

Difficulties in finding a means of communication between the
President and the three member commissioners prevented it
from being used effectively by the President during part of its
history. However, under the Reorganization Act of 1939 the

1 Quoted in ibid., p- 671.
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President solved this problem by setting up in the Executive
Office a unit called the Liaison Office for Personncl Manage-
ment. Then he put an administrative assistant in this office whose
duty it was to serve as a channel of communication between the
President and the members of the Commission and between the
President and personnel officials in the departments and agen-
cies,™

Another agency for personnel management must be men-
tioned, the Federal Personnel Council. The members of this
agency are the personnel officers of the various executive de-
partments and agencies. These officials from all the agencies of
the government meet weekly with representatives of the Com-
mission and the Bureau of the Budget. Here policies are in-
terpreted; problems of personnel are hammered out; uniform
standards and practices are developed. The Council is concerned
with over-all personnel administration.

Still another kind of lateral agency is the advisory committee,
a board of private citizens attached to a governmental officer for
the purpose of assisting him with their special knowledge. An
example is the Advisory Board of the Inland Waterways Cor-
poration. It is composed of six persons who are “prominently
identified with commercial or business interests in territory ad-
jacent to the operations” of the Corporation. Its function is to
advise the Secretary of the Army with respect to matters affect-
ing the Inland Waterways Corporation. Another example is
found in the Business Advisory Council, a committee of business-
men assaciated with the Secretary of Commerce. Its task is to
study all questions referred to it by the President or the Secretary
of Commerce; it serves as a clearing house between governmental
policies and business. Advisory commitrees usually have no
power except to study and recommend. Sometimes the official
whom they serve cannot act without first receiving their advice,
but he is not bound to follow it.

UWilliam H. McReynolds, “The Liaison Office for Personnel Manage-
ment,” Public Administration Review, ii, 121 (1941); see also John I\ﬁ:—
Diarmid, “The Changing Role of the US. Civil Service Commission,”
American Political Science Review, x], 1067 (1946).
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THE INDEPENDENT ESTABLISHMENTS

The so-called independent establishments may be divided for
convenience into two broad groups, the regulatory commissions
and the other non-departmental establishments. The President’s
Committee on Administrative Management in 1937 recognized
eight organizations as regulatory commissions.** All have quasi-
judicial power, and several have quasi-legislative power as well.
The other independent establishments are more numerous than
the regulatory commissions, and are in the aggregate very mis-
cellaneous. The chief of these are the Civil Service Commission,
created in 1883, the Tariff Commission, set up in 1916, the Vet-
erans Administration, which took its present form in 1930, and
the Atomic Energy Commission, established in 1946. These ex-
amples show the wide range of subjects dealt with by the inde-
pendent establishments,

The independent establishments are nor, of course, independ-
ent of Congress or of the courts. The chief reason for using the
name is that they are outside of the executive departments and
agencies. They are nor independent of the President. He ap-
points the heads of the establishments, in most cases with the
approval of the Senate. However, in the case of the regulatory
commissions exercising quasi-legislative or quasi-judicial power,
his power to remove commissioners is subject to Congressional
control, whereas in the executive departments and agencies his
power of removal stems from the constitution and is not subject
to Congressional control.* In the case of all the regulatory com-
missions except the Communications Commission, Congress has
limited the President’s removal power by requiring that removal

12 These were the Interstate Commerce Commission, the Federal Trade
Commission, the Federal Power Commission, the Securities and Exchange
Commission, the Federal Communications Commission, the National Labor
Relations Board, the Bituminous Coal Commission, and the United States
Maritime Commission. For a fuller list, which includes departmentalized
regulatory agencies, see the Report of the Attorney General's Committee
on Administrative Procedure, Senate Document No. 8, 77th Congress, 1st
session, pp. 3—4.

12 Sce pp. 196-197.
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be for cause—that is, for inefficiency, neglect of duty, or mal-
feasance in office. There is no formal channel of communication
through which the President can directly and positively super-
vise the regulatory commissions, but he does exercise consider-
able influence over all but the Interstate Commerce Cornmis-
sion.* R

Structurally there are some similarities among the independent
establishments. The Veterans Administration has a single head,
but most of the independent establishments have 2 plural head,
2 commission, the members of which are called commissioners.
Usually there is an uneven number on the commission, The law
generally requires thar not more than one more than half be
members of the same political party—two out of three on the
Civil Service Commission, six out of eleven on the Interstate
Commerce Commission.”® Usually the terms of the commission-
ers expire at different times, and the terms are long enough so
that a President will not have opportunity to appoint a majority
of the members of 2 commission during a four-year term.

The organization below the commissioners is usually of the
bureau type, as in the regular executive departments. Each bu-
reau is under a single director. The Interstate Commerce Com-
mission has sixteen bureaus. These are the operating machinery
of the Commission. For example, the Bureau of Locomotive In-
spection of the Interstate Commerce Commission carries on the
work which its name indicates. Some of the agencies have an
executive officer who is in charge of all operations and is respon-
sible to the commissioners. In the Atomic Energy Commission
this official is called the General Manager.

In some of the regulatory commissions, the commissioners
themselves are organized into groups called divisions. The Inter-
state Commerce Commission is divided into five divisions, with
three commissioners assigned to each. The functions over which
the Commission has jurisdiction are then allocated to these divi-
sions., Matters concerning rates, for example, are allotted to one

%L, D. White, op. cit, p. 114.
13 See p. 315, note 13,
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division, the issuance of safety rules and the inspection of car-
riers to determine compliance are assigned to another. The deci-
sions made by one of the divisions have the same effect as if
made by the whole Commission. Appeals, however, from 2 divi-
sion to the whole Commission are permitted.

Two questions may be raised. First, is it preferable for a gov-
ernmental agency to have a plural or single head? Second, should
there be staggered terms for members of the plural-headed agen-
cies? Students of government seem to be agreed that for the ex-
ecution of policy there should be one general manager, but
when there is to be deliberation, as for example in deciding on a
policy, there should be more than one person. Consequently,
some of the newer agencics, such as the Atomic Energy Com-
mission, have a plural head, but the operations are to be carried
out under the direction of a General Manager. The more exten-
sive the operations to be supervised, the more essential a single
manager seems to be, The Tennessec Valley Authority was origi-
nally established with a board of three as the managerial head.
After a period of confusion and friction which finally caused the
President to remove one of the board members, a General Man-
ager was provided for.

A similar separation of policy formation and administrative
execution has been accomplished in some cases in the executive
departments. For example, the Civil Aeronautics Authority in
the Department of Commerce is divided into two units. One is
the Civil Aeronautics Board, an independent agency which has
been placed in the Department of Commerce in order to permit
the Department to perform its housekeeping functions, provide
it office space, secretarial service, etc. The Board makes investi-
gations preliminary to policy formation, as by determining the
causes of aircraft accidents; then it makes rules for economic
regulation of commercial aviation and issues safety regulations.
The other unit of the Authority is the Administrator—an indi-
vidual—who is responsible for the application of the acts of
Congress and for the execution of the rules made in pursuance of
the Jaw by the Board.

Organiza-
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As to the question of the use of the staggered term for mem-
bers of the plural-headed agencies, at least two arguments have
been advanced in its favor. One is that it makes for continuity in
experience, A second is that it makes for continuity in policy.
Both of these arguments have some merit. A major business en-
terprise like the railroads has complex problems which require
much time for their understanding. Consequently, when new
commissioners are appointed to the Interstate Commerce Com-
mission they can benefit from the experience of members then
serving, Also, the great business enterprises cannot change their
policies quickly and radically, and continuity of policy on the
part of the regulatory body may be of vital importance to them.
However, undue weight should not be given to the need for
continuity of experiencé and policy on the part of a commission,
since those commissions which regulate the largest enterprises
have well-trained staffs which can supply both. Giving too much
attention to the experience of the commissioners causes one to
lose sight of the prime function of policy-forming administra-
tots, which is to supply the bridge between the public, as its will
is expressed by the political branch of the government, and the
experts in the staff of the regulatory body.

A third feature of the staggered term, which is used as an ar-
gument both for and against the device, is that it tends to pre-
vent any President from getting control of a commission during
any single four-year term by appointing the majority of the
members. Those persons who distrust the democratic process
and feel that elected officials should be hedged about with many
limitations regard the staggered term with favor. On the other
hand, the staggered term, since it deliberately creates a lag in
responsiveness to public opinion, is inconsistent with immediate
democratic control of the administration.

Purric CorRPORATIONS

The private corporation is a legal entity having many of the
legal characteristics of a natural person. It may engage in busi-
ness in its own name by buying and selling and by managing the
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enterprise which it owns. The use of the corporation to accom-
plish a public purpose is an adaptation of this type of business
organization, It has had a long history of use by the national
government for operating economic services. Beginning in 1791,
when Congress issued a charter for the first Bank of the United
States, the corporate form has been used extensively. The num-
ber of nationally created corporations had reached fourteen
thousand in 1936,

For convenience in describing these corporations they may be
classified according to their ownership. There are three general
classes, First are those privately owned bur created or incorpo-
rated by the national government, rather than by one of the
states. The national banks furnish an example of this kind of cor-
poration. Second are those owned jointly by private persons and
the national government, These are called mixed enterprises. An
example is the federal land banks. As of June 30, 1943, private
interests held 44 percent and the national government 56 percent
of the capital stock in these banks.” The privately owned cor-
porations and the mixed enterprises operate principally in the
field of banking and credit. The third class consists of corpora-
tions wholly owned by the national government. These are usu-
ally called government corporations.

The privately owned corporations have a great deal of auton-
omy, but the regulation of these, and also of the mixed enter-
prises, is carried out through the regular departments and agen-
cies. The government corporations, except for the Tennessee
Valley Authority, are also subject to managerial control through
the departments and the Bureau of the Budget. For the most part
goverpment corporations exist in order to provide credit or to
operate large-scale business enterprises. The Reconstruction Fi-
nance Corporation and the Export-Import Bank of Washington
are examples of corporations concerned with providing credit.
The Tennessee Valley Authority, the Inland Waterways Corpo-

18 Report of President’'s Committee on Administrative Management
(Government Printing Office, Washington, 1937), p. 4.

7 Senate Document No. 227, 78th Congress, :nd session (1944), pp.
45, 47.
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ration, and the Panama Canal Railroad are examples of corpora-
tions established to operate businesses.

It was found during the depression and during World Wars I
and II that government corporations were excellent devices for
speedy action. They were permitted to use business rather than
governmental practices with respect to employment, monerary
matecrs, and the formulation of policy. Consequently, they were
frequently established to accomplish some task during the emer-
gency. After the passing of the crisis, if the performance of the
task were to be discontinued, the corporation could become in-
active or be dissolved; or, if the task were a continuing one, the
regularly established controls could be applied, or the function
could be transferred to some other agency and the corporation
dissolved,

The government corporation represents an attempt to secure
for governmental procedures the freedom from legal controls
and the flexibility in management which private business enjoys.
The public official must find legal authorization for all his acts;
the private person may do anything not prohibited by law. The
private person in turn is made accountable for his economic ac-
tions by competition. If his business practices are bad, he loses
money and fails. When the government enters the field of busi-
ness management, as in the operation of the Panama Canal Rail-
road or a transportation system on the inland waterways, it can
also use the profit and loss system to achieve accountability.
However, it has been said that the economic controls do not ac-
tually work, since government corporations by virtue of their
national ownership have immunity from taxes and other advan-
tages which private businesses do not enjoy. Apparently on the
theory that the alleged inefficiency of economic controls called
for the reintroduction of legal controls, a Government Corpo-
ration Control Act was passed by Congress in 1945, This act
brought all the government corporations except the Tennessec
Valley Authority under the supervision of one or another of the
executive authorities.'®

8] P. Harris, “Wartime Currents and Peacetime Trends,” American
Political Science Review, xl, 1137 (1946).
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This substitution of legal for economic controls is evidence
that Congress considered the emergency over and thought that
flexibility might be sacrificed somewhat in order to secure ac-
countability. Whether Congress went roo far and destroyed the
effectiveness of the government corporations is yet to be deter-
mined.”

Tue STRUCTURE OF NATIONAL EMPLOYMENT

Having described the main framework of the national admin-
istration, we turn now to the structure of national employment,

Except for the President, every individual in the national ad-
ministration gains his place in the governmental structure by
appointment. The constitution divides this personnel into two
classes. The first class is composed of those appointed by the
President with the approval of the Senate: ambassadors, other
public ministers, consuls, judges of the Supreme Court, and “all
other officers of the United States, whose appointments are not
herein otherwise provided for, and which shall be established by
law.” The second class is “inferior officers,” whose appointment
Congress may, if it wishes, vest “in the President alone, in the
courts of law, or in the heads of the departments.””® This has not
proved to be a useful classification,

A more satisfactory classification, one representative of actual
conditions, takes into account the motives which control in the
appointment of officials. These purposes seem to be mainly two:
patronage, and effective performance of the work of the govern-
ment, A patronage appointment is one in which the choice
among individuals depends mainly upon such considerations as
faithful political service to the party of the appointing officer
and the effect of the appointment in securing or reraining politi-
cal suppore for the party. This does not mean in all cases that the
appointee lacks qualifications for the position, He may or may
not be well qualified; but the essential characteristic of patron-

19 Sec C. Herman Pritchett, “The Government Corporation Control Act

of 1045.” American Political Science Review, x), 495 (1946).
A II, sec. 2.
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age appointments is that primary consideration is given to party
welfare and only secondary regard is paid to ability to perform
the work for which pay is given. '
2. Merit Appointments made with a view to effective performance of
the work of the government may depend entirely on the discre-
tion of the appointing official or they may be made from a list of
names furnished him by a recruiting agency, When a list of
qualified persons is supplied to the appointing officer, the position
is said to be under the merit system. In some cases, where the
law has left the agency free in making appointments, the agency
has voluntarily instituted a merit system. This has been done by
the Federal Bureau of Investigation and the Tennessee Valley
Authority.
Toplevel  Efficient administration would be promoted if all administra-
appoint  tive personnel except policy-forming officers were recruited
ces under a merit system. The term “policy-forming officers” does
not include all of those who exercise discretion, for the exercise
of discretion occurs at almost all Jevels in the administrative hier-
archy; nor does it include top-level officers if the type of discre-
tion they are called upon to exercise goes only to the scientific
or technical means of implementing a policy about which there
is no debate. Policy~forming officers are top-level administrarors
who exercise discretion on political topics, i.., on topics which
lie within the area of debate as to the objectives of governmental
policy. There are about 3000 such officers in the national gov-
ernment. It would not do to recruit these officers by a merit sys-
tem, for merit systems are non-political and might well yield
appointees who were technically competent but whose political
views were oppasite to those of Congress and the President, and
who might therefore use their discretionary powers to sabotage
the policy they were supposed to effectuate, Sharing the politi-
cal views of the administration is therefore an essential qualifica-
tion for such officials. Policy-forming officers should be ap-
pointed on a political but not 2 patronage basis; they should be
chosen because their political views accord with those of the
administration, but not as a reward for political influence. Of
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course competence is also a primary consideration in choosing a
policy-forming officer.

The struggle to place non-political positions under the merit
system has been long and arduous, In 1883, after years of strug-
gle, the Pendleton Act was passed. This created the Civil Service
Commission and authorized it to test the fitness of applicants for
certain classes of the national service by competitive examina-
tion. That part of the service which was required to recruit its
personnel from lists prepared by the Civil Service Commission
was called the classified service; the rest, the unclassified service.
The President was authorized to extend the classified service by
executive order. In general the Presidents have favored extension
of the merit system, for not merely does it promote efficiency
but it spares them the importunities of political office seekers and
the enmity of those who must inevitably be disappointed in the
award of patronage. But individual Congressmen are clamorous
for patronage, which strengthens their positions in the party or-
ganization at home, and they are supported in their demands by
the professional politicians. Especially at a change of administra-
tion the pressure for jobs to reward the party faithful has been
great; accordingly, the years 1913, 1921, and 1933 saw wholesale
turnovers in the unclassified service and attempts to make in-
roads in the classified service. Nevertheless the Presidents, espe-
cially Grover Cleveland, Theodore Roosevelt, Woodrow Wil-
son, and Franklin D. Roosevelt, have extended the classified
service by executive order when political pressures permitted.
In 1938 the limits permitted by law were reached, and in 1940
Congress enacted the Ramspeck bill, which authorized the con-
tinued expansion of the merit system unti] it covered most of the
positions for which Senarorial confirmation was not required.
A series of executive orders in 1941, according to Professor
Anderson, extended the merit system “to about ninety-five per
cent of the total number of positions in the national administra~
tion that are covered by the civil service laws.”*

2 William Anderson, The National Government of the United States
(Henry Holt and Company, New York, 1946}, p. z61.
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The effective functioning of a merit system requires more
than non-political appointment. Qualifications for positions
should be determined, and levels of positions should be standard-
ized, so that equal pay can be given for equal work and a con-
stant relationship maintained throughout the service between
duties and responsibilities and pay. The analysis of jobs for these
purposes is called pasition classification. Although that part of
the national service placed under the merit system by the Pen-
dleton Act was called the classified service, there was no position
classification in the national government until 1923.

The Classification Act of 1923 authorized a position classifica-
tion of that part of the classified service which was in Washing-
ton. In the plan formulated and adopted under the act, the posi-
tions classified were placed according to the narure of the work
in five large groups, called services. The professional and scien-
tific service is designated by the initial P. Within the service the
ranks are called grades, and are designated by subscripts. The
lowest grade is P, and ordinarily the highest grade is Py, Seated
educational training, or alternatively, in some instances, stated
experience, is an eligibility requirement. The clerical, adminis-
trative, and fiscal service is designated by the letters CAF. The
grades in this service normally range from 1 to 15, The starting
salary for a CAF, is lower than for a P;, but in the higher grades
of both services responsibility and salaries are comparable. There
is opportunity for an individual to shift from one of these serv-
jces to the other, The subprofessional service (SP), as indicated
by the title, requires persons with less training or less experience
in the same fields as the professional service. The crafts, protec-
tive, and custodial service (CPC) includes such persons as ele-
vator operators, mechanics, guards, and caretakers for buildings.
Clerical and mechanical (CM) is a service which contains only
jobs located in the Bureau of Engraving and Printing.

The Classification Act of 1923 did not apply to any of the
thousands of national employees outside of Washington, D.C.
However, heads of the executive departments attempted to ap-
ply the system to their employees elsewhere. Some of the de-
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partments, like Agriculture, were successful in dividing their
field employees into services and assigning them grades within
the services, following the formulas used in the District of Co-
lumbia, The Ramspeck Act in 1940 authorized the President to
extend the position classification system to the classified service
outside of Washington, This project was interrupted by the
war, but it has been resumed.

There is always difficulty in keeping positions properly classi-
fied. Shifts occur. The bureau acquires new functions; these are
assigned to persons who thus acquire duties and responsibilities
of a different position from the one they formally occupy. An-
other kind of shift may come about by degrees. It is found thar
A does a certain job better than B, and shortly one or both of
them may be performing services of a different degree of diffi-
culty and of responsibility from that belonging to the positions
to which they were appointed and for which they are being
paid. The most successful way of preventing a deterioration of
the position classification system is to conduct a continual audit
of positions. A classification officer may be placed in the depart-
ment or agency—the departments and agencies each employ
enough personnel to require the full time of at least one and
often several personnel officials—and given a status sufficiently
independent so that he can examine the work of any employee
who feels that his duties are improperly classified. Also this offi-
cial conducts checks from time to time to discover unsuspected
shifts in functions.

We have not yet examined the methods of recruitment. The
chief machinery for recruitment of personnel is the Civil Service
Commission. The Commission assumes that in the normal course
of events many positions will become vacant each year. Conse-
quently, from time to time it holds examinations for all the posi-
tions which employ large numbers of people. Notices of such
examinations are posted in post offices and in all federal buildings
throughout the country. Anyone who fears he may miss such a
notice may write to the Commission asking to be notified of any
examination which he will be qualified to take. After the exami-
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nation has been announced, the candidates ask the Commission
for permission to take it. This is done by providing information
to the Commission on a blank furnished by it. All persons send-
ing in the blanks will be notified as to the time and place—this
holds, however, only for what are called assembled examinations.
The names of all persons making a passing grade on an examina-
tion for 2 specific position are placed on the register for that
position. When a vacancy in the position occurs in any depart-
ment or agency, the appointing officer for the organization sends
a request to the Commission. The names of the three persons
having the highest grades in the register for that position are
then certified by the Commission to the appointing official. He
selects the' person he thinks most suitable and the names of the
other two are returned to the register to await other vacancies.
The requiremenc thart three names be sent to the appointing offi-
cer to afford him a choice among them s called the rule of three.
The names remaining on a register a year after an examination is
given are usually discarded, and a new examination is given to
establish a new register. Occasionally the Commission extends
the life of a register., A person who fails of appointment even
though his name is on the register may have it put on again by
taking and passing another examination. The person who has his
name on the register is under no obligation to take a job when
it is offered to him. '

For positions high in the services, assembled examinations are
not usually given. The number of vacancies may not justify it;
the number of persons qualified to take such a test may be small;
the qualities to be sought for among the applicants may be of
such character as not to be ascertainable by a written examina-
tion, Unassembled examinations are employed to select such per-
sonnel. The unassembled examination may consist of an investi-
gation of an applicant’s work in the jobs he has held. He may be
interviewed, and persons who have known him may be inter-
viewed. He may be given a special written examination which is
set up for that one occasion. The kind of investigation made of
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a particular applicant will depend in some cases on the kind of
position to be filled.

The Civil Service Commission has in recent years become
convinced that applicants for some positions should not be se-
lected by it. Such are certain top positions and those which re-
quire 2 narrow specialization, It has therefore encouraged the
departments to establish examining boards when a vacancy of
this type is to be filled. The board may be composed of persons
inside the service, and it may also include members from outside
the national employment. This procedure is calculated to pro-
vide an examining board which is especially qualified to recog-
nize the qualities needed for a particular position, It also relieves
the Commission of the necessity of attempting to maintain on its
staff persons able to appraise the capacities of candidates for
extraordinary positions, as, for example, positions requiring a
knowledge of rare manuscripts.

Honorably discharged veterans, and the wives and widows of
veterans, have been given a favored status in the national em-
ployment. Five points are added to the earned examination grade
of a veteran, ten to that of veterans with service-connected dis-
abilities, wives of disabled veterans, and widows of veterans if
they have not remarried. Furthermore, if an appointing officer
appoints a non-veteran when a veteran is available, he is required
by the starute to file his reasons for passing over the veteran in
writing with the Commission. Veterans have additional prefer-
ence in case of removals from the service. They are entitled to a
special consideration in appeals procedure if dismissed. When
reductions in the number of personncl are made, as occurred
after the war, the veterans are given preferential trearment,

Throughout the service, Jadders of promotion have been es-
tablished. The uniform rule is that promotion may be made only
on the basis of examination, There are two kinds, competitive
and non-competitive. If an individual remains in a particular spe-
cialization within a service, his examination may consist of an
investigation of his record which reveals whether his perform-

Decen-
tralized
recruit-
ment

Veterans

€nce

Promo-
ton



Person-
nel for
top levels

JP.A. ex-
amina-
tions

350 American National Government

ance has been satisfactory. Sometimes he may also be given a
written examination. If he makes a passing grade in this, he is
eligible for promotion. Persons changing from service to service,
as from the professional (P) to clerical, administrative, and fiscal
(CAF), or changing from onc specialty to another within 2
service, will normally be required to take 2 competitive examina-
tion, which may or may not be assembled.

Problems connected with promotion are crucial to the na-
tional employment. Should top positions in the services be filled
from below, or should new blood be introduced into the system
at successive grades? The American system has depended largely
on filling the higher grades by promotion. The British system,
commonly regarded as one of the best employment systems, has
used a dual arrangement. Many grades are filled by promotion
from the bottom. But at the upper levels a large number of out-
side personnel are introduced by means of competitive examina-
tions, The persons eligible for these positions are university men
who have been graduared with superior records. They are ex-
pected to fill most of the grades above the point where they
enter the service, but some of the most able administrators are
recruited from the lower grades.

When Professor White, a careful student of the British sys-
tem, was 2 member of the Civil Service Commission, he was in-
fluential in establishing a series of examinations, including those
for junior professional assistants, which were intended to secure
some of the ablest college graduates. There is one essential dif-
ference between these and the British examinations, The British
tailor theirs to suit the courses given in the best universities. Con-
sequently, an honor student in mathematics or Greek would take
an examination in his major field. It is assumed that ability is gen-
eral; if 2 man can make an excellent mark in Latin, he can be
trained to administer financial matters with distinction. In the
selection of able college graduates the American practice con-
tinued to be what it had long been: to test for a particular qual-
ity which will be of immediate use in the government employ-
ment.
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The political activity of persons in the national employment
and questions with respect to their loyalty constitute two vexa-
tious problems. Governmental employees havc long been viewed
by politicians as a legitimate source of funds. To protect the nu-
tional employees from such pressure the Pendleron Act pro-
vided that “no person in the public service is for that reason
under any obligation to contribute to any political fund, or to
render any political service,” and that no one in the service “has
any right to use his official authority or influence to coerce the
political action of any person or body.” However, it was not
thought to be sufficient to protect the governmental employee
from political pressure; he must be restricted in his own political
activity also. Consequently, since 1907 a rule of the Civil Service
Commission has prohibited persons in the classified service from
taking an active part in party management or political cam-
paigns.

The restrictions on persons in the classified service were ex-
tended to other employees by the Hatch acts. The First Hatch
Act, enacted in 1939, forbade all federal employees except
policy-forming officers to take “any active part in political man-
agement or in political campaigns.”® The Second Hatch Act,
passed in 1940, provided that if any state employee, paid in part
or in full with funds received from the federal government,
were permitted by the state to engage in political activities, the
national government should withhold assistance to the amount
of twice his annual salary. These acts were attacked as unconsti-
tutional invasions of the rights of citizens, but were upheld by a
divided Court.* Many students of constitutional law were not
persuaded by the majority opinion. But even if the acts be con-
sidered constitutional, this does not settle the question of the

271J.8. Code, title 18, secs. 61-61k.

 An exception can be made by the Civil Service Commission in mu-
nicipalities where the majority of the voters are national employees, when-
ever and to the extent that the Commission considers it to be the “domes-
tic interest” of the employees that they participate in politics.

#US. Code, title 18, secs. 61a ff.

2 United Public Workers v. Mitchell, 330 US. 75 (1947); Oklahoma .
United States Civil Service Commission, 330 US. 127 (1947).
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wisdom and justice of forbidding 2,000,000 national and 3,000,-
oco state and local employees to take part in the democratic
process.

Of equal concern are the issues raised by President Truman’s
“loyalty order” of 1947. All federal employees are made subject
to investigation and upon a finding of disloyalty by a loyalty
hearing board are to be discharged from the service. Of course
no organization, governmental or otherwise, can tolerate em-
ployces who will in a moment of crisis sabotage it. But wide-
spread criticisms of the standards used to determine loyalty, and
of the evidence received and the procedures employed, raise
doubt whether the objective aimed at is really being accom-
plished. Discharging persons on suspicion without giving them
a real opportunity to demonstrate their loyalty may result in the
intimidation of petfectly innocent employees and a considerable
degree of demoralization in the national service. Moreover, it is
dangerous to democracy to establish machinery which can be
converted into a device for the censorship of political opinion,

In normal times, the assumption has been that a democratic
government practicing freedom of thought is capable of surviv-
ing; that liberty, indeed, adds strength rather than weakness to
the state, The issues raised by the Hatch acts and by the loyalty
tests go to the core of American ideals.

EarpLovre ASSOCIATIONS

Assaciations of governmental employees are not 4 part of the
legal governmental structure. They have, however, achieved suf-
ficient influence to require notice. Two kinds of associations
may be mentioned. The first is of the professional and the second
of the labor union type.

Differing in this respect from state and local officials, national
employees have not formed large or numerous associations of
the professional type. For the most part their participation in
professional associations takes the form of membership in private
professional groups, or in some cases in the associations of state
or municipal officials. Thus doctors, lawyers, and scientists in
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the national service continue to belong to the medical or bar as-
sociations and similar organizations composed predominantly of
private persons.

In terms of influence, the labor union type of association is
more important in the national governmental personnel system.
The first unions were among post office employees. In general,
however, unionization in the national service has paralleled un-
ionization in private employment; in recent years it has covered
most of the lower grades™ and it is expanding in the higher
grades of the public employment. There was 2 hostile official
attitude toward unions of public servants for a long time, Theo-
dore Roosevelt in 1906 formalized this attitude in his “gag rule”
forbidding “all officers and employees . . . of every description
... whether acting directly or indirecdy, individually or
through associations to solicit an increase in pay or to influence
or attempt to influence in their own interest any other legislation
whatever, either before Congress or its committees. . . ."* In
1912 an act of Congress reversed this order of President Roose-
velt, and since then employees of the national government have
been permitted to exercise the right to petition the government
guaranteed in the First Amendment to the constitution,

The status which governmental-employee unions have at-
tained can be indicated by referring briefly to issues with which
they have concerned themselves. The right to organize has been
firmly established, first by law in the act of 1912 and second by
the practice of department heads. The right to lobby was legal-
ized in the act of 1912. The public employee unions have main-
tained for some years their own organization for representing
their interests to Congress. They have supported legislation for
the improvement of the service performed by public employees
as well as for betcer wages, hours, and working conditions for
themselves. Collective bargaining is not on the same level for
public as for private employees, largely because of the lack of
freedom of department heads. Frequently their authority is care-

2W. E. Mosher and J. D. Kingsley, Public Personnel Administration
(Harper & Brothers, New York, 1936), p. 497.
n l-()Pl.loted by L. D, White, op. cit., p. 435.
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fully defined by law, so that the limits of their bargaining power
are quickly reached. Bargaining for governmental employees is
of necessity mostly with Congress. The closed shop is not pos-
sible for governmental employees because of the competitive
system of recruitment. The right to engage in partisan political
activity has been sharply curtailed, as we have seen. The right to
affiliate with private employee unions is recognized, and most
unions of governmental employees have affiliation either with
the American Federation of Labor or with the Congress of In-
dustrial Organizations. However, the right to strike has been
definitely denied to all employees of the United States. In 1047,
appropriation bills specifically reaffirmed this denial.

It scems probable that the large number of employees in the
national government, the feeling of isolation which individual
persons have in a large organization, the tendency of the na-
tional government to pay wages which on the whole do' not
quite equal the pay for the same kind of work in private employ-
ment, and the punitive attitude which the party out of power
assumes toward the “bureaucracy” create conditions out of
which employee organizations are bound to arise. It may be con-
cluded, therefore, that employee unions will have a permanent
place, even though there may be temporary decreases in their
influence from time to time.
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CHAPTER 17

ADMINISTRATIVE TECHNIQUES

Types of Techniques—Guidance~~The Control of
Personnel—The Control of Finance—Support Fune-
tions—Establishment of Standards—Application of
Standards—Qther Functions

Types oF TECHNIQUES

The techniques of administration can be divided into two
large classes. There are, first of all, the devices for internal man-
agement of the administration. By means of these devices the
gigantic machine is made to respond to the directions of the
President and Congress, and to move, with a considerable degree
of efficiency, toward the accomplishment of the purposes of
government, Four devices of internal management will be dis-
cussed: guidance, the control of personnel, the control of fi-
nance, and support functions. The internal controls of the judi-
cial system were described in Chapter 13. The second class of
administrative techniques deals not with the internal machinery
of government but with the end product of government, the ap-
plication of law, The application of law takes place in so many
different ways that no altogether satisfactory classification of
techniques can be found. For our purposes a classification into
the establishment of standards, the application of standards, and
a category which can only be called “other functions” will be
adopted.

GuipaNCcE
It is the function of the President and of the head of each op-
erating unit below him to determine, within the limits estab-
356
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lished for him, what the policy of his unit is to be. The limits of
the discretion of the President in his determination of policy are
relatively wide. These limits are established by the constitution,
by statute, and, to some extent, by custom, Below the President
are the heads of departments and agencies. These are subject to
the same limits as is the President, and in addition they are con-
fined by the directives which the President gives them. As the
lower ranges of the pyramid are reached, the choices of policy
for each person in charge of an operating unit are constantly
being narrowed. Nevertheless each head must make some deci-
sions on policy.

To illustrate, let us glance at policy determination at the bot-
tom of the Post Office Department pyramid. In a post office out
of which letter carriers operate, the route of each carrier must
be laid out. The postmaster performs this task and then seeks
approval from a superior higher in the pyramid. The work in
the office must be allocated among the postal employees. The
postmaster is responsible for this, but his choices are limited by
directives which give some preference among jobs on the basis
of the seniority of employees. It may be necessary to establish
stations—called relay points—midway in the routes where the
foot lewter carriers can pick up additional bundles of mail, This
is the responsibility of the postmaster. A particular postmaster
may not need to do one or another of these tasks because the
policies were established when he entered office. But they were
originally the responsibiliry of the postmaster, and as conditions
change they will need revision. Policy determination is an ever
occurring function. What is true at the bottom of the executive
Pyramid is true on a larger scale at every step up in the pyramid.

The directives flow down through the executive pyramid in
meny forms. The formal directives of the President are execu-
tive orders and proclamations. Other directives may take the
form of letters, circulars, or oral instructions. The formal writ-
ten directives usually come from the President or the depart-
ment or agency head; Jower in the pyramid, directives tend to be
more informal. Some of the agencies collect the regulations ap-

Form of
direc-
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plying to them and publish them for the guidance of their em-
ployees. For example, the Post Office Department issues a pub-
lication called the Postal Laws and Regulations.

Control The conduct of some of the employees of the national gov-
of duct ernment while they are on duty is serictly regulated. An example
condu

of minute regulation is the Post Office Department rule that let-
ter “carriers shall . . . not loiter or stop to converse on their
routes, and shall refrain from loud talking, profane language, and

smoking in the office or on their routes . . . nor shall they drink
intoxicaring liquor while on duty nor in public places while in
uniform.”

Cobrdi- Coupled with the determination of policy is the duty of the

nation  President and the heads of operating agencies below him to co-
ordinate the work of persons under their supervision. This is
necessary to prevent overlapping of work within the service and
the consequent feuds and destruction of morale which then de-
velop among the employees. The failure to determine an all-
inclusive policy or to codrdinate the application of that policy
may also result in confusion to the public,' as occurred with the
harassed hotel owner who wrote to a fire marshal: “Dear Sir:
The hotel inspector has ordered me to put in a new floor. One
of your deputies has instructed me to tear down the building.
Which shall 1 do first?™?

I_nfonna- The executive branch of the government is, for the most part,

tion so organized that there can be a steady flow of information up-
ward to supervising heads. As was indicated in Chapter 16, this
greatly assists the President in performing his constitutional duty
to advise Congress. This flow of information is also a vital factor
of internal control. By means of it, the responsible heads are bet-
ter able to direct the work under their supervision.

The fact that reports of all the details of work are constantly
being made to supervising officials is in itself a controlling influ-
ence on the persons who do the work. In addition, studies of
operating units are constantly being made by other agencies.

1 Postal Laws and Regulations, 1940, sec. 929, p. 437.
2 Jeremish S. Young, “Administrative Reorganization in Minnesota,”
American Political Science Review, ix, 273 (1915).
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The Bureau of the Budget is continuously engaged in collecting
such information; and agencies constiruted for the particular
purpose also make special studies of the application of the law.
These are discussed in Chapter 19.

The function of investigation as a means of control belongs to
every supervising head. At the higher levels the tendency is to
conduct it through formal means; lower in the pyramid it may
be conducted more informally. The postmaster may walk
around in the office to see how the clerks are performing their
work, but there is even at the lowest levels some formal check-
ing. To take yet another example fram the post office, regular
checks are made of the clerk ar the stamp window to see if the
money he has on hand will pay for the stamps he checked out
and has been selling earlier in the day. Occasionally unexpected
checks are also made.

Tur CoNTROL OF PERSONNEL

The most direct method of controlling the application of the
law is to control the persons who do the work. For purposcs of
description the means of control will be divided into two large
categories, the negative and the positive measures. We shall ex-
amine the harsher kinds of controls first.

Negative controls involve the imposition of penalties. The less
drastic controls are disciplinary measures, such as reduction in
rank, transfer to a less desirable position, demerits which may
slow up the rate of promotion, and reprimands. The most dras-
tic control is removal, which requires detailed attention.

Removals may be initiated either by the legislative branch of
the government or by execurive officials, The constitution pro-
vides for the removal by impeachment of all civil officers of the
United States. The term “civil officers” appears to include all
national governmental personnel except members of Congress
and of the armed forces of the United States, The constitution
designares the causes for which removals may be made: treason,
bribery, and other high crimes and misdemeanors.

The term “impeachment” refers to the accusation. This is

Negative
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made by the Housc of Representatives. Ordinarily some member
makes a charge against an official. If the House votes to investi-
gate the charge, a committee is appointed for the purpose. The
report of the committee may exonerate the official, or it may
recommend impeachment. If a motion to impeach is made and
carried by a majority vote, the House appoints persons called
Tanagers to present the case to the Senate. The Senate hears the
case, which is conducted much as a court trial is. Conviction of
the accused requires a vote of two-thirds of the Senate. Convic-
tion removes the accused person from the office, To removal
may be added disability to hold any “office of honor, trust, or
profit under the United States.”

Impeachment is lirtle used—only a dozen persons have been
impeached by the House during the whole history of the coun-
try and only one-third of those were convicted and removed
from office. Nevertheless it is not unimportant. On several occa-
sions persons have resigned because impeachment proceedings
were threatened, Possibly the fear of impeachment has influ-
enced others. Impeachment is most significanr, however, in refa-
tion to the judiciary, for there is no other method of removing
judges. All four convictions in impeachment proceedings were
of judges.

But in a sense impeachment is not 2 means of internal control,
for it is used by an agency outside of the executive branch.
Moreover, it is to be used only for those gross errors of conduct
which raise questions not only of technical competence but of
character as well,

Removals initiated inside the executive branch fall into two
classes: those undertaken by the President and those undertaken
by any other officer in the executive branch of the government.
As we have seen,® the President has 2 constitutional right to re-
move executive officers; but his power to remove officers with
quasi-legislative or quasi-judicial duties can be, and in the case of
the heads of most of the regulatory commissions has been, re-
stricted by act of Congress.

3Pp. 196-197, 316,
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In the second class of cases, the general rule is that the ap-
pointing officer has also the power of removal. However, the
removal of persons in the classified service is limited by law. An
act of 1912 provided that “no person in the classified civil serv-
ice . . . shall be removed therefrom except for such cause as
will promote the efficiency of said service and for reasons given
in writing.” While the language of this act covers all removals,
whether by the President or by any other officer, probably the
decision in Myers v. United States means that the President is
not bound by it.° If a removing officer follows the requirements
when he scparates an employee from the service, by stating the
reasons in writing and giving the person discharged a copy of
the reasons, his decision is final and he need not even permit the
employee 2 hearing—unless the employee charges that such re-
quirements have not been followed or that the separation was
made for political or religious reasons. Hearings are conducted
by officials representing the Civil Service Commission and in its
pame.

Veterans have been given more security than other employees
in the classified service. By statute the veteran has the privilege
of appealing from the decision of a removing officer to the Civil
Service Commission. The Commission apparently has no statu-
tory power to compel an officer to reinstate a veteran, but in a
letter of August 23, 1945, to the heads of the executive depart-
ments and agencies the President said: “It is my desire that the
heads of all departments and agencies arrange to put into effect
as promptly as possible the recommendations which the Civil
Service Commission makes” with respect to overruling the deci-
sion of an appointing officer, This directive of the President
makes it necessary for officials to follow the recommendations of
the Commission in cases of appeals by veterans.

So much for the negative methods of control. More difficult
to apply, but of greater importance, are the affirmative tech-

niques. The problem of personnel management in government
¢4y Statutes at Large 555.
8Edward S. Corwin, The President: Office and Powers (New York
University Press, New York, 1941), p. 93; see also p. 356, n. 77.
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resembles that in industry, but it is greater because the establish- '
ment is larger. Security is one desideratum. This has been
achieved for the classified service. Employees in the classified
service, and some types of employees in the unclassified service,
are not only protected against arbitrary dismissal but included
in a federal pension plan, under which the employee and the na-
tional government contribute to an annuity toward retirement.
The advantages to morale arising from securiry, however, are
diminished by a low pay scale. The upward revision of salaries
in 1946 leaves the national government still paying less than pri-
vate employers for comparable work. Promotions pose another
problem. They must be managed so that ambirious employees
can be reasonably confident of improving their positions.

2. Lead- The responsibility for effective management of personnel rests

ership in part with Congress, inasmuch as it determines the major out-
lines of the organization and appropriates the money to pay the
costs. Further responsibility rests with the President. It is he who
originates the impulses of motivation which determine the whole
tone of the service. To the extent that he sets the direction and
provides the stimulus, the heads of departments and the heads of
operating units within the departments will be able to transmit
an effective leadership to the line employees. But on the other
hand an inspiring President may have his effectiveness diluted
by poor channels of communication. To insure the adequacy of
these channels, special arrangements have been made.

3. Organic  The heads of departments, and often the supervisors of the

zation operating subdivisions within the departments, are provided
with expert personnel advice. An official called a personnel di-
rector, ordinarily assisted by a staff, supplies this advice, It will
be concerned with whatever problems arise in the unit; it will
probably include such matters as suggestions for the application
of the position-classification system, plans for the maintenance
and improvement of employee health and safety, methods for
employee counseling, for the hearing and settlement of griev-
ances, for the use of incentives, for the handling of disciplinary
actions. Through his contacts with the Civil Service Comimission
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the personnel director is able to keep informed of the most suc-
cessful practices throughout the national empluysnent and to ap-
ply this pooled experience to the special problems in his depart-
ment.® Thus assisted, an able supervising head can adopt and
effectuate a personnel program which will infuse life and vigor
and enthusiasm into the corps of workers under his direction.

Tue ConTrOL OF FINANCE

The control over expenditures is the most powerful of all the
techniques for managing administrative machinery. No wheel
turns without money. As its flow to the departments and agen-
cies is made to ebb or rise, so their activities decrease or expand.
Not only does financial control determine the quantity of work
done, but it also affects the quality. The activity of the Bureau
of the Budget as the agent of the President in making the annual
financial and work plan will be described in Chapter zo. How-
ever, some illustrations of the operation of the Bureau will be
given here to indicate the minute, far~reaching, and omnipres-
ent influence deriving from the management of monetary con-
trols.

When the budget officer in an operating burean, together
with the chief of that bureau, makes estimates as to the amount
of money needed for the ensuing year, he must show in detail
for what the money is intended. Directives transmitted by the
Bureau of the Budget request an itemization of the materials and
equipment needed and the number of employees required to
perform the work planned. The agency is instructed to give in-
formation as to the operating unit and what the operating stand-
ards are.” These estimates are reviewed by the Estimates Division
of the Bureau of the Budget. The officials in the Fstimates Divi-
sion, with the expertness which comes from the experience of
handling many.such work plans, subject the plans to a penetrat-

8See Division of Adminiscrative Management, Bureau of the Budge,
“Organization and Responsibility for Personnel Administration,” Person-
nel Adwiinistration, v, 3 (1943).

7 Fritz Morstein Marx, “The Burean of the Budget,” American Political
Science Review, xxxix, 653684, 860-809 (1945).
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ing analysis. Some or all of the following questions may be
raised. Is the purpose of the request a proper one? A statute may
require its accomplishment; in this case, a question of the wis-
dom of the choice of means may be raised. Are the materials and
equipment asked for the proper ones? Is the work load of each
individual employee equal to the work load of employees per-
forming similar work elsewhere? If not, the item for salaries will
be pared down. Are the operating standards high enough? If
not, suggestions for raising them may be given, or perhaps the
amount of money requested may be cut as a stimulus to the bu-
reau chief to improve them. When consideration of the budget
has reached this stage, many duplications and conflicts of plans
are eliminated. Officers in the Estimates Division in the examina-
tion of the work plans of the operating units have the oppor-
tunity to detect and point out overlapping and contradictions.
Once such duplications or conflicts are brought to light, consul-
tation with the bureau chiefs involved usually eliminates them,
but if not, reducing the proposed appropriations will do so.
After the money has been appropriated by Congress, control
over the spending of it, and thus over operations of the govern-
mental machinery, continues. A department will receive an ap-
propriation of a certain sum of money which is available for its
use during the fiscal year. Under the guidance of the Budget
Bureau, this sum of money is divided into quarterly apportion-
ments so that it will not be used up before the year has elapsed.
The Bureau receives reports showing the rate of expenditure. In
reviewing the expenditures, the Bureau also reviews the work of
the agency to see that it is accomplishing the purposes set for it
by Congress and the President.® If the agency’s program does
not require it to spend the money appropriated to it, the Budget
Bureau places the funds not needed in 2 reserve fund. If, on the
other hand, conditions arise which require the spgnding of mare
money, the agency in codperation with the Bureau may ask for
supplemental appropriations. In this manner a constant recon-

8 Harold Smith, “The Bureau of the Budget,” Public Administration
Review, i, 106 (1940).
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sideration of the activities of the departments and agencies goes
on throughout the year.

The Director of the Bureau of the Budget is likewise charged
with determining for each quarter of the year the number of

Work
load

employees needed “for the proper and efficient excrcise” of the

work of each operating unit in the executive branch of the gov-
ernment. A fairly extensive system is set up to ascertain the
amount of work to be done and the number of persons needed
to do it. All employees in excess of the number determined by
the Director to be needed must be released at such times as he
orders.’

One word of caution with respect to the exercise of internal
controls should be noted. Although the system is as described,
the administrative machinery of the government is manned by
people. Some of them, including Presidents, department heads,
and other chiefs on down the scale, do not always operate within
the customary limits, The deviations from the procedures de-
scribed occur not only because of the differences in temperament
and ability of superior officers but because of influence of one
kind or another which can be marshaled by subordinates. A line
officer may have his estimates slashed by the Budget Bureau, but
he may get his appropriation because of powerful friends in
Congress. He may fail to follow the President’s lead, possibly

because he leads the President, possibly because the President,

needs him in order to retain the support of his faction in the
party and therefore cannot afford to dismiss him from office.
Qualifications of this sort modify but do not destroy the general
picture drawn above.

Suprort FuncrioNs

The procedures used by the government to maintain itself are
here called support functions. In order to exist and to function,
the government must have property and it must have people.
‘These two categories can each be subdivided. Property may be
in the form of money; it may be in the form of materials, sup-

®Fritz Morstein Marx, op. cit., p. B70.
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plies, equipment, etc.; or it may be in the form of land. The
chief procedure for collecting money income is taxation; for
procuring materials, it is purchase; for acquiring land regardless
of the desires of the private owners, it is eminent domain. Ac-
quiring people can be divided into two parts, civil and military
recruitment. The recruitment of personnel to perform the civil-
ian tasks of the government has been covered in Chapter 16 and
will need no further description here. Each of the other subdivi-
sions of the support function will be summarized.

The burden of determining the amount of tax to be paid on
imports falls upon government officials stationed at the ports of
entry. They classify the goods and determine the amount due
the government. The importer then pays the duty, or, if he feels
that the official has failed to classify the goods properly or has
evaluated them improperly, he may appeal from the decision of
the field officer to the Customs Court, thence to the Court of
Customs and Patents Appeals, and thence to the Supreme Court
of the United States.

The burden of determining the amount of many of the other
taxes rests with the taxpayer. In the case of the personal income
tax, the Collector of Internal Revenue normally sends a form to
the taxpayer upon which he can enter his income and deductions
along with detailed instructions as to how the entries on the
form are to be made. However, if the taxpayer does not receive
the form, he is still required to secure it and to pay his tax. To
assist the taxpayer, the Burcan of Internal Revenue has estab-
lished more than sixty collection districts with an office centrally
located in each. In these district offices persons are available to
assist the taxpayer to complete his returns. Also, other persons
to whom the taxpayer may go for help are stationed, frequently
in the post offices, in cities other than those in which the collec-
tor of the district is located. All of this service to the taxpayer
is provided gratis.

After the tax forms have been returned to the collector, they
are audited. The thoroughness of the audit is dependent upon
the number of employees available to the Bureau of Internal
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Revenue. A Congress which cuts down the appropriation for
personnel in the Bureau of Internal Revenue is likely to reduce
the income to the government because of corresponding reduc-
tion in the checking of tax retumns and in field investigations.
Errors of several types are found in auditing the returns; three
sorts deserve comment. Clerical errors which cause the tax pay-
ment to be wrong in any substantial amount are adjusted. The
taxpayer may have made errors with respect to allowable deduc-
tions; these usually result in an underpayment to the govern-
ment. In such cases a conference is ordinarily arranged with the
taxpayer and an adjustment is made. The third kind of error
which sometimes can be detected from evidence in the return is
of a willful nature. For the purpose of unearthing such evasions,
investigation is also carried on in the field by agents of the Bu-
reau of Internal Revenue and of the Federal Bureau of Investi-
gation. The Revenue Act of 1928 provides that the Collector of
Internal Revenue may add an assessment of 5o percent of the
amount due where the deficiency is the result of fraud with in-
tent to evade the tax. This is a “civil sanction” which may be
imposed in addition to criminal prosecution without violaring
the double jeopardy clause.”® Often, however, in the less flagrant
cases, the debtor is allowed to pay his deficiency and civil pen-
alty without prosecution.

A person who feels that the assessment of practically any of b.Appeals
the internal taxes is not according to law has an appeal from the
field officer making the determination to the Collector of Inter-
nal Revenue, and from the Collector to the Tax Court of the
United States. Appeals can be taken from this court to a circuit
court of appeals and then to the United States Supreme Court,

The purchase of materials for governmental use has always Pur-
required watchfulness to prevent waste and even corruption. chases
Consequently, authority to purchase and the procedures attend-
ing it are carefully set out in the law. Purchasing for all the non-
military agencies of the government is done by the Burean of 1. Peace-
Federal Supply, which is located in the Treasury Department, tme

¥ Helvering v. Mitchell, 303 US. 391 (1937).
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The armed forces have their own purchasing agencies. Bureau
action is initiated in two different ways. There is one procedure
for the purchase of materials which are regularly required by
governmental agencies, such as coal, and another for the pur-
chase, with some exceptions, of all other materials. The depart-
ments make estimates of the amount of the first kind of materials
they will require and the Burcau of Supply carries on 2 continu-
ous program of purchase. These materials may be stored and
later distributed as they are needed. The purchase of the other
class of materials is ordinarily initiated by the operating depart-
ment, A certain item js wanted. A requisition is sent to the Bu-
reau of Supply; this describes the article, specifies the time when
it js needed, and bears the approval of a fiscal officer indicating
that there has been an appropriation under which the purchase
can be made and that therc is money in the fund to pay for it.
Then the Bureau is ready to begin the Procedure of obtaining
the article.

In making purchases, the Bureau is required to advertise the
nature of the commodities it wishes to purchase, setting forth
the quality, quantity, and rime of delivery. It receives bids sub-
mitted by the prospective sellers. The lowest bidder ordinarily
receives the contract to furnish the goods, The Bureau carries on
a program of inspection, including in some instances laboratory
tests, to make sure the goods delivered are as represented. The
statute permits exceptions to the requirement for competitive
bidding when immediate delivery is “required by public exi-
gency,” and also fpr an itemized list of purchases for designated
agencies if the cost of the article is not more than $25, §50, $100,
and in some instances $500.

The supply of marerials, particularly of scarce ones, was the
occasion of some improvisations during the recent war. The
Second War Powers Act, passed in 194z, authorized the Presi-
dent to monopolize plant output by assigning priorities for the
products of industry to agencies engaged in activities essential to
the conduct of the war. This power he delegated to the War
Production Board, an emergency agency in the Executive Office
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of the President; and the War Production Board in turn dele-
gated it to the armed [orces. Since each of these issued priorities
independently, there were soon priorities outstanding which ex-
ceeded the total volume of plant output, and accident rather
than coordinated plan determined the distribution of materials.
In 1943 the War Production Board resumed the power of as-
signing priorities, and thereafter awarded priorities to the armed
forces, or to independent contractors, in terms of its estimate of
the comparative urgency of needs.*

The national government nceds land for many of its pur-
poses, as sites for post offices, custom houses, and other national
buildings, and for army camps. It may acquire such land by
purchase in the same manner as a private purchaser. Bur if its
purpose requires a particular site and the private owner refuses
to sell, it can acquire the land through eminent domain proceed-
ings. If the need for the land is so urgent as not to brook delay,
2 United Srates district attorney at the instance of the Federal
Works Administrator or other official may seek an order, usually
from a United States district court, for the occupants to vacate
the land, so that its national use can be begun immediately. If the
urgency is not so great, proceedings to determine the value of
the land may be begun first. After an appraisal of the land, its
sale value may be determined by direct negotiation between the
owner and an agent of the government, by the informal use of
the judgment of third parties, or by a formal proceeding in a
district court with a jury to set the value. The government is
required by the constitution to give just compensation for land
which it acquires. One test of just compensation is to find the
current sale price of the property.”* Another limitation on the
government is that the land can be taken only for public use.

The reservoir from which the armed forces of the United
States may be supplied contains practically the total number of
able-bodied males in the country. The procedures which have
been employed for inducting them into the armed forces are of

" David Novick, Melvin Anshen, and W. C. Truppner, Controlling
War Production (Columbia University Press, New York, 1948).
2 United States v. New River Collieries Co., 262 U.S, 341 (1923).
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two kinds: voluntary entrance and conscription. Four routes
are ordinarily available for voluntary entry into the armed serv-
ice. They are direct enlistment, citizens’ military training, re-
serve officers’ training carried on in the colleges and universities,
and enrollment in the military and naval academies. These nor-
mal methods of supplying personnel for the armed services have
given way under the strain of war, first in 1863 and again in
1917 when conscription was resorted to. In 1940 Congress for
the first time during peace was willing to require involuntary
induction of men into the armed forces. However, this was not
as severe a break with traditions as might at first appear, since
war already was imminent, In 1948 Congress revived conscrip-
tion. Whether this is the opening wedge for a permanent policy
of conscription is a question for the future,

ESTABLISHMENT OF STANDARDS

Although the formulation of policy rests with the legislature,
Congress can delegate to executive officers and administrative
agencics a quasi-legislative power to make rules effectuating the
legislative policy, and these rules have the force of law. Virtually
every department and agency has been given the power to make
rules concerning its own internal procedures. In addition, the
President, secretaries of departments, and a number of regula-
tory commissions have been authorized to establish general rules
which affect the activities of private persons.

Until the adoption of the Administrative Procedure Act of
1946, there was no uniformity in the procedure followed by
administrative agencies in the formation of rules, With specified
exceptions, such as rules in the fields of military, naval, and for-
eign affairs and the rules governing the internal organization of
an agency, the act requires that an agency proposing to make
a rule give notice of its intention in the Federal Register and then
hold 2 hearing at which interested persons are permitted to
submit their views or arguments, orally or in writing. In cases
in which earlier law required a more elaborate hearing and the
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establishment of a record, as in rate fixing by the Intersrate
Commerce Commission, the act requires that the hearing be
conducted in a quasi-judicial manner. Unless there is good cause
for haste, the rule adopted will not go into effect until ar Jeast
thirty days after its publication in the Federal Register. These
provisions are intended to give interested persons an opportunity
to be heard before the rule is adopted, and to learn the contents
of rules which are to govern their conduct.

In addition, the Supreme Court has held that the due process
of law clause of the Fifth Amendment requires that in some
cases, which are not clearly defined, the rule must be accompa-
nied by a recital of the facts upon which it is based.” This is
supposed to be necessary in order for the courts to determine
the legality of the order on review. Since the first statement of
this doctrine by the Court in 1935, the inclusion of findings of
fact in the rule or order of an administrative agency has become
Common.

In addition to rule making, administrative agencies establish
formal standards which do not have compulsory force in the
sense of requiring conduct of one sort or another but are never-
theless of first importance. An example is found in the Grain
Standards Act of 1916, which met the need for 2 uniform grad-
ing of grain. The act provides for the determination of grades
of grain by the Grain and Seed Division of the Agriculcural
Marketing Service of the Department of Agriculture and the
promulgation of these standards by the Secretary of Agriculture,
A hearing is required by the Administrative Procedure Act, but
before the act was passed the Department had built up a practice
of consultation with members of the trade. The act forbids the
use of other grades in sales in interstate or foreign commerce,
and forbids the application of the grades by other than licensed
inspectors, but otherwise leaves the buyer and seller free. The
government grades have won universal acceptance because “The
standards furnish 2 language understandable by both buyers

1 Panama Refining Co. v, Ryan, 203 US, 388 (1935).
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and sellers, and official inspection supplies an unbiased appraisal
of the quality and condition of grain.”**

Another case of the fixing of standards is found in the making
of rules whose only sanction is the awarding or withholding of
benefits. The Maritime Commission is authorized to fix minimum
standards as to size of crew, wages, and working conditions
which must be met by all vessels which receive operating-differ-
ential subsidies from the government. The Walsh-Healy Act of
1936 requires that contracrors performing work for the national
government must pay wages not below a figure determined by
the Secretary of Labor to be the prevailing minimum wage for
similar work in the locality.

A fixing of standards of another character is found in the
Trade Practice Conferences held by the Federal Trade Com-
mission. The Commission is charged with preventing unfair
trade practices but is given no quasi-legislative power to regulate
these practices. It can, of course, build up standards by the slow
practice of quasi-judicial decision and accumulation of prece-
dents. But this would postpone effective regulation and would
leave businesses in doubt as to the legality of their conduct. To
solve this problem the Commission calls a conference of the
members of an industry, either on its own initiative or on peti-
tion from the industry. If the industry has a trade association,
the proposal of a conference may come from it. The conference
then considers the debatable practices and formulates rules con-
cerning them. After the conference adjourns the Commission
studies the rules and selects the ones which it believes forbid
practices already prohibited by statute. These it publishes, in
trade journals and elsewhere; and it invites all interested persons
to attend a hearing or to submit written comment on the rules.
After the hearing the Commission prints those rules which have
survived the discussion and sends them to every member of the
industry, together with an acceptance form on which the busi-
ness may, if it wishes, indicate its intention to abide by the rules.

1 Monograph of the Attorney General's Committee on Administrative
Procedure: Administration of the Grain Standards Act (76th Congress,
31d session, Senate Document No. 186, part 7), p. 2.
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This pledge has no legal force. The rules are called “interpreta-
tive rules” and although they do not have the standing of quasi-
legislative rules they are usually accepted by the public as
binding. The Commission follows them in construing the starute,
and the courts are likely to be influenced by the Commission’s
interpretation.

The fixing of standards by government agencies ranges from
these formal procedures to actions of such informality that sys-
tematic discussion becomes impossible. But we should note in
closing that, just as the courts build up law by decision, so
administrative adjudication of individual cases results in the es-
tablishment of general standards.

APPLICATION OF STANDARDS

A fairly small number of administrative agencies have been Quasi-
given quasi-judicial power. The Interstate Commerce Commis- judicial
sion, the Federal Trade Commission, the Federal Communica- 28°RCI€S
tions Commission, the National Labor Relations Board, the Tax
Court, and the Bureau of Customs are the more familiar exam-
ples. Ordinarily the action s a civil proceeding by the govern-
ment—which is to say, in most cases, by the agency—against a
private person; but some agencies, such as the Interstate Com-
merce Commission and the Employees Compensation Commis-
sion, entertain disputes between private litigants, .

The due process clause has been interpreted to require that a 1. Pro-
person whose legal rights may be adversely affected by an ad- cedure
ministrative adjudication be given notice and 2 fair hearing on
the issue. Often the statute creating the agency requires the
keeping of a record of the proceeding, to facilitate review of
the action by administrative superiors or by the courts. In all
cases in which a record is. required, the Administrative Proce-
dure Act requires also a standardized procedure not unlike a
court trial.

The decision of an adjudicatory agency ordinarily resembles 2, Effect
a court judgment, It declares in favor of one party or the other of de-
and, subject to review, concludes the question as between them. cision
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Sometimes the agency has the power of enforcing its own
decision, as when the Federal Deposit Insurance Corporation
terminates the insured status of 2 bank which it has found to be
engaged in unsound banking practices, or when the Federal
Communications Commission revokes a broadcasting license.
Sometimes the enforcement of an order by an administrative
agency is left to the courts. A shipper to whom the Interstate
Commerce Commission has awarded a judgment against a rail-
road sues in the district court to collect the judgment. Several
agencies, among others the Federal Trade Commission, the Na-
tional Labor Relations Board, the Secretary of Agriculture act-
ing under the Packers and Stockyards Act of 1921, and the
Commodity Exchange Authority, employ the “cease and de-
sist” order. Having determined, after a hearing, thar the de-
fendant is engaged in a forbidden practice, the agency issues the
order. If the defendant fails to cease and desist from the practice
in the future, a court suit may be instiruted for the collection of
a “civil penalty” for violation of the order.

The Administrative Procedure Act authorizes agencies with
quasi-judicial power to issue “declaratory orders,” which are the
counterpart of declaratory judgments by the courts. These clar-
ify the rights of the parties when uncertainty exists but give
rise to no other remedy.

A judicial or quasi-judicial proceeding is ordinarily thought
of as an evaluation of past conduct, the application of standards
to events which have already occurred in order to determine the
legal character of past actions, In addition to this type of action,
administrative agencies also apply standards in the exercise of
the licensing function. The Interstate Commerce Commission,
for example, issues certificates of convenience and necessity au-
thorizing persons to engage in interstate rail or mator traffic.
The Federal Communications Commission issues licenses to radio
stations. In such cases the agency applies 2 statutory standard to
determine whether or not the applicant should receive the priv-
ilege. Decisions on licensing are treated as quasi-judicial orders
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by the Administrative Procedure Act, and formal hearings must
be held.

Other administrative agencies make decisions as to whether
applicants for benefits come within the statatory standards
which they administer. The Veterans Administration passes on
applications for veterans’ benefits. Decisions of this sort do not
come within the provisions of the Administrative Procedure
Act, but regularized procedures not unlike judicial procedures
are followed. In the case of other benefits, however, the judicial
analogy is abandoned. Government lending agencies make loans
in the same manner as private banks, after a businesslike rather
than a judicial investigation.

Thus the application of standards shades off into an area in
which the judicial analogy disappears altogether, and the infor-
mal decision of the officer on the spot assumes the character of
finality.

Otuer Funcrions

The fixing of standards and the application of standards by no
means exhaust the external operations of administration. Admin-
istration carries on many activities which are ancillary to these
two functions and other activities which are not related to either
of them.

Many organs of government carry on elaborate investigative
activities. The discovery that laws or rules have been infringed,
and the bringing of these cases to the courts or administrative
agencies for adjudication, is the major occupation of many gov-
emnment employees and an incidental responsibility of others,
Investigation preparatory to legislation by Congress is in part an
administrative responsibility,” and investigation preparatory to
rule making is wholly so, In addition, all the functions of internal
management, support, and control already described must be
performed in order to maintain the administrative structure
which in its external activities comes into contact with the

8 See chap. 19,
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public through the fixing or the application of standards.

The problems arising in connection with standards are prob-
lems abour people. But government also administers property,
and this type of activity is not connecred in any significant way
with the making and application of standards. The problems
involved in connection with the administration of the national
parks and forests, the Tennessee Valley Authority, the physical
operation of the Post Office, and the numerous other proprietary
activities in which government engages are problems about
things. Administration here is a function not very different from
that performed by private businesses and individuals.
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CHAPTER 18

THE IMPLICATIONS OF BUREAUCRACY

Essentials of Bureaucracy—Weaknesses of Bureauc-
racy—Characteristics and Weaknesses of Bureaucracy
in Non-Administrative Organizations—Remedies for
the Weaknesses of Bureaucracy—Government Service
as a Career

EsseNTIaLs OF Burraucracy

In the minds of most persons the word “bureaucracy” carries
with it a somewhat invidious meaning. Journalists, industrialists,
lawyers, politicians, and others have often applied this term to
governmental administrative agencies that have incurred their
displeasure, Similarly they have frequently referred to unwanted
controls or poor administrative policies or techniques as bureau-
cratic. The ttles of certain books containing the word “bu-
reaucracy” indicate in no uncertain terms the sentiments of their
authors. Bureaucracy Triumphant by Carleton K. Allen, The
Dead Hand of Bureancracy by Lawrence Sullivan, Our TWon-
derland of Bureaucracy by James K. Beck, to name a few, ex-
press quite clearly the intense dislike authors have had for this
word and its implications. And the contents are no less hostile to
bureaucracy and the things for which they believe it stands.

Even in the minds of some modern writers in the field of
political science the word has had an unfavorable connotation.
Writing in the Encyclopaedia of the Social Sciences, Harold J.
Laski declares that bureaucracy is a term usually applied to a
system of government the control of which is so completely in
the hands of officials that their power jeopardizes the liberty of
ordinary citizens. The characteristics of such a regime, accord-

378



The Implications of Bureaucracy 379

ing to Mr. Laski, are a passion for routine in administration, the
sacrifice of flexibility to rule, delay in the making of decisions,
and a refusal to embark upon experiment. And he adds that in
extreme cases the members of a bureaucracy may become a
hereditary easte manipulating government to its own advan-
tage.'

In their book on bureaucracy Carl Friedrich and Taylor Cole
have advanced an explanation of the origin of the antipathy
toward this word. They have pointed out that many modern
states were organized by monarchs during the seventeenth and
cighteenth centuries. The fierce struggle waged against these
monarchs over the control of administration produced popular
indignation against the administration itself, The patural tend-
ency of those engaged in the fight for democracy to decty the
administration as the servants of the prince led to attempts to
arouse antagonism toward the administrative branch of govern-
ment, to create an antithesis berween democracy and bureauc-
racy, and to give a wholly unfavorable connotation to the word
“bureaucracy.” The continuance of this hostility has perhaps
been due to the fact that the general public comes into very
frequent contact with the administrative agents and often under
unfavorable circumstances. The cumulative displeasure which
the public bas felt because of instances of unwanted interfer-
ences on the part of government agents has coalesced into a
permanent resentment which “bureaucracy” expresses. Further-
more, in the United States big business, resenting governmental
interference with and control of its operations, has kept alive this
antipathy in order to serve its own purposes.

‘What has resulted has been an emotional attitude rather than
an intelligent understanding of the narure of bureaucracy and
its implications. Recently, however, some writers, especially
writers in the field of public administration, have attempted to
analyze the term and discover the essential characteristics of

1 Encyclopaedia of the Social Sciences, ii, 70 ff.
2 Carl Friedrich and Taylor Cole, Responsible Bureaucracy (Harvard
University Press, Cambridge, 1932), pp. 34
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bureaucracy.® The first of these characteristics seems to be a
fairly well-defined distribution of functions among the units or
subdivisions of an orggnization. In other words, in a bureaucracy
each of its component units has a particular area or sphere
within which it is expected to operate. If an organization is large,
a clear-cut distribution of functions becomes important—in fact,
indispensable—to the smooth operation of the organization. The
second characteristic of a bureaucracy is a definite distribution
of powers of control and coercion. In other words, in a bureauc-
racy there is a definite hicrarchical arrangement of its compo-
nent parts, in which the relationships of the higher to the lower
units are fixed. In an organization of any size it is important to
have lines of authority clearly marked out and rigidly followed.
A third characteristic of bureaucracy is the formalization of
personnel policies, sometimes referred to as professionalization.
A well-developed bureaucracy tends to require certain minimum
qualifications for various positions, to provide some security of
tenure, to establish salary ranges, and to adopt a somewhat reg-
ular system for promotions. The larger the organization, the
more cssential it becomes to standardize personnel policies and
procedures.

WeakNEssEs oF Bureaucracy

But in the minds of the general public not these but quite
other characteristics are usually thought to be the essentials of
bureaucracy. In truth these latter seem rather to be perversions
of or undesirable accompaniments of the essential features which
have been mentioned.

One of the most common accusations is the unresponsiveness
of an organization to the demands of the public. *. .. We
condemn as bureaucratic the delay and lack of response from the
representative of a large organization . . . because we do not
sympathize with or do not understand at all the ultimate objec-
tives or combination of objectives which this organization is

38ee Investigation of Comcentration of Ecomomic Power, Temporary
National Economic Committee, Monograph No. 11 (Government Print-
ing Office, Washington, 1940), p. 31.
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supposed to realize. In such situations the word bureaucracy is
widely used to decry acts of officials which, while required for
the sake of ‘efficiency,’ are cumbersome and irritating to the
person subjected to them.” Sometimes the condemnation of
bureaucracy results from such a misinterpretation of the con-
duct of bureaucrats. Sometimes, on the other hand, there is a
basis for the accusation. The personnel policies which are found
in a bureaucracy—the security of tenure, formalized procedures
for prometion, etc.—permit public employees to show a lack
of consideration for those whom they are supposed to serve
without great likelihood of disciplinary action. Because they
enjoy certain advantages under a bureaucratic system, employees
are sometimes inclined to be arrogant and inconsiderate in their
relations with the public. Be thar as it may, such conduct, where
it exists, is not an essential characteristic but rather a weakness of
bureaucracy which can be reduced if not eliminated.

Another undesirable feature often instanced is an excess of
legalisa, or, to put it in another way, an over-strict adherence to
rules and regulations. But whar is frequently overlooked in such
criticism is that the use of more or less rigid and precise rules
and working procedures is essential to a large organization. In
no other way can big ‘administrative units be made to operate
effectively. However, what may be necessary from an adminis-
trative point of view is often irksome to members of the public
who do not understand the administrative implications of a given
rule or regulation. The statement that something cannot be done
because of a rule of a division or bureau does not make an exas-
perated citizen feel that his particular case is being treated with
the consideration which it deserves.

Malajustment of the working parts of an organization is
frequently given as one of the weaknesses of bureaucracy. Many
instances can be cited in which one part of an organization works
at cross-purposes with another or wastes its efforts by duplicat-
ing the work of another. The truth appears to be that this situa-
tion exists in a bureaucracy because one of its essential purposes

¢ Carl Friedrich and Taylor Cole, op. cit, p. 1.
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is not being fulfilled, namely, thc maximum codrdination of
effort.

A Jow level of morale is often given as one of the weaknesses
of burcaucracy. It is sometimes asserted that the worker in a
bureaucracy is so weighted down and bound by rigid rules and
regulations that he has no incentive to give his best efforts to
advancing the work of his agency. This generalization is cer-
tainly no more than partially true. Some governmental units
have an extraordinarily high level of morale, and others have
presented the picture which is supposed to be typical of bureauc-
racy. It is obvious, however, to anyone conversant with gov-
ernment personnel and personnel problems of governmental
agencies that the blanket accusation cannot be justified.

Another alleged weakness of bureaucracy s the tendency of

dizement ypits in an organization to seek to increase their control and

Uni-

authority and to endeavor to perpetuate themselves. “The inher-

.ent tendency of government to expand is one of the most com-
mon complaints directed at government.” That this criticism
has much validity cannot be denied. The various deparements,
bureaus, commissions, and other units of the federal government
maintain legislative representatives whose task it is to work for
favorable legislation, to watch appropriations, and in general to
look aftter the interests of the units they represent. Much of this
is legitimate. Senators and Representatives should be kept in-
formed of the necds and the attitudes of governmental agencies.
Nevertheless, these activities do in part represent the desire and
the apparently inherent tendency of units to retain what they
have, regardless of needs, and to expand if possible.

CHARACTERISTICS AND WEAKNESSES OF BUREAUCRACY IN
NoN-ADMINISTRATIVE ORGANIZATIONS

Interestingly enough, foes and critics of governmental activity

versality  and control have asserted that the essential characteristics of

bareaucracy, and more especially the weaknesses of bureaucracy,
are somehow peculiar to the administrative branch of govern-

5 Temporary National Economic Committee, op. cit, p. 34
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ment. But this seems to be an unjustifiable generalization. Rather
we are here confronted with basic and natural trends inherent
in Jarge organizations. The judicial branch of government, labor
unions, large corporations, church groups—all exemplify to a
high degree some of the essential characteristics of bureaucracy
and in some cases exhibit the weaknesses of bureaucracy to an
even greater extent than the administrative units of government
which have been the object of such bitter attacks.

A case in point is that of the judiciary. The court system
evinces some of the essential characteristics of a bureaucracy
and many of its weaknesses. The organization of the courts into
lower, intermediate, and appellate courts, in which the vertical
relationships are rigidly fixed, presents as definite a hierarchical
system as any to be found among the administrative units of
government, There is present also a rigid distribution of func-
tions, or rather jurisdiction, quite as marked as that present in
most administrative units. Likewise many of the weaknesses of
bureaucracy can be detected in the judiciary. There certainly
is a superabundance of legalism and a meticulous and often literal
adherence to rules and regulations. Likewise there has been a
tendency on the part of the judiciary in this country to expand
its jurisdiction and control. This is especially noticeable in the
rise and extension of the power of judicial review of legislation
and administrative action.

But the essentials of bureaucracy and its weaknesses are to be
found not only in government but also in organizations outside
the government, Hierarchy is as characteristic of large business
units as it is of governmental units, and the power of superior
officers over subordinates in such hierarchies is usually greater
and more arbitrary in business than in government. If a hierarchy
with such arbitrary powers should be found in government, it
would promptly be Jabeled despotic. One finds in large corpora-
tions a definite distribution of functions and activities among
departments, It is true that in governmental agencies the devices
whereby these activities are allocated often differ from those
found in business. In governmental agencies, the allocation and
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distribution of functions is usually fixed by statute or definite
rule and regulation. In the case of a large business enterprise, the
scope of a particular department may be determined by a fixed
rule, but it may depend largely upon the capacities, interests, or
aggressiveness of a particular department head.

More important is the likelihood that the weaknesses of bu-
reaucracy usually attributed to governmental units will be found
in Jarge corporate units. As has been previously pointed out, one
of the most general criticisms of governmental agencies is that
they are unresponsive to the demands of the public. But this
same attitude is found in many large business organizations, es-
pecially those having monopolistic or quasi-monopolistic status.
The attitude of the railroads toward the traveling public for a
long period of time was as notorious an illustration of the “take
it or leave it” attitude as any situation found in governmental
agencies.

Furthermore, the use of more or less rigid and precise rules
and working procedures is quite general in giant corporations.
Within a corporation, subordinate officials often complain that
they are not permitted sufficient discretion and that transactions
must be referred through too many channels to make efficient
operation possible.® This situation is likely to occur in any large-
scale activity, whether in government or in business. Without
precise rules and regulations, large administrative units cannot
operate consistently or effectively. A large body of rules and
regularions is thus built up. And it becomes as easy in large-scale
business as in government to forget the objectives in blind obe-
dience to rules.

Certainly governmental offices are not the only agencies in
which rhere are maladjustments of the working parts of an or-
ganization. Many instances can be found in large corporations in
which one part of an organization works at cross-purposes or
duplicates the efforts of another. An interesting illustration of
this was found by a governmental committee which prior to the
war was investigating practices of large corporations. One of the

* Sce ibid., p. 33.
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companies being investigated was divided into units on the basis
of the different products which were manufactured. The com-
mittee found that officials of one division often consulted with
employees of competing firms on research and other problems
instead of attempting to discover what their colleagues in their
own company had been doing that might be of aid to them.?

As we have said, a low level of morale is supposed to be one of
the weaknesses of bureaucracy. Here again there is no reason to
assume that governmental agencies have a monopoly on this
phenomenon, Executives of some large corporations will admit
that the morale of their employees is not particularly high, or
that it was very low before 2 particular policy was adopted. In
fact, it has been asserted that within large corporations a high
level of morale is uncommon. Extra time and effort in cases of
emergency are grudgingly given. Corporation officials often
complain that potential executive material is destroyed by the
dulling environment at the lower levels of their hierarchies,
They also charge that their employees are in a rut or do not have
a broad point of view. These complaints are not indicative of a
high level of morale among employees®

The last of the weaknesses of bureaucracy mentioned, i.e., the
tendency of a unit in an organization to improve its position and
increase its control, is certainly as prevalent in large business or-
ganizations as it is in governmental agencies, In fact, there is
more pressure to do this in business than there is in government.
A corporate manager is looked upon as being inefficient unless
he is able to report that his unic is Jarger or has done more busi-
ness than during the preceding year. This tendency is recog-
nized by many corporation officials as operative within their
enterprises. They complain that executives are often eager to
have an outstanding record, even though such record may be
achieved at the expense of the corporation as a whole.”

From these observations it seems clear that the essential char-
acteristics as well as the weaknesses of bureaucracy are not con-
fined to administrative or even to governmental agencies, When-

¥ Ibid,, p. 34. 8 1bid,, p. 34. o 1bid., p. 34.
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ever it becomes necessary to organize large numbers of persons
for the accomplishment of a common purpose, success depends
upon the extent to which each member of the organization can
be brought to subordinate certain of his objectives to the larger
objectives of the organization, Hence arise the controls which
comprise the essentials of bureaucracy. These phenomena inhere
in and are necessary to large organizations but they are not pe-
culiar to governmental agencies, and certainly not to administra-
tive units of government. Business organizations and other large
groups use the same human material with which to operate and
are therefore subject to the same necessities for control as well
as to the same weaknesses. A statement by Henry A. Wallace
very aptly sums up the situation. “I am well aware of the sins of
bureaucracy, its occasional pettiness and red tape. The bureauc-
racy of any country cannot be much better than the human be-
ings of that country. But I am convinced that governmental
bureaucracy, from the standpoint of honesty, efficiency, and
fairness compares very favorably with corporation bureaucracy.
There is less nepotism, less of arbitrary and unfair action, and 2
more continuous consideration of the general welfare. This is
not because human beings in government bureaus are so much
finer as individuals than human beings in corporation bureauc-
racies, but because continuous public scrutiny requires a higher
standard.”®

REMEDIES FOR THE WEAKNESSES OF BUREAUCRACY

Administrative antidotes to the evils of bureaucracy are nu-
merous and varied. One of thesc is a clear statement of objectives
for the employees in an organization, A carefully expressed pur-
pose for an enterprise may not be vital in a small organization,
where personal Joyalty to the chief executive officer may be suf-
ficient. But in a large organization, where personal relationships
are not common, a substitute must be found for personal loyalty
in order to maintain morale and to direct the efforts of all to-

®Quoted from “The American Choice,” in Frank Kingdon, 4z Un-
conmion Man (The Readers Press, Inc,, New York, 1945), p. 187.
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ward some common objective. A common objective may pre-
vent some of the bureaucratic inertia and prove a considerable
stimulus to initiative, The more definite the objective, the easier
it is for administrative personnel to appraise their activiries in
terms of what they wish to achieve. Business organizations have
one advantage over others in this respect; they can make an in-
crease in sales or production the goal of an organization and thus
present to employees a concrete, definite, and understandable
objective,

* Another method of preventing some of the inflexibility so
characteristic of bureaucracy is to provide a periodic reéxamina-
tion of existing policies, responsibilities, and objectives. Every
large organization becomes weighted down with procedures and
rules and regulations which have long since lost their raison
d’étre but which persist because of a failure to call for a reéxam-
ination and appraisal of such procedures. In order to be most
effective, such reéxamination should be conducted at the termi-
nation of regular periods instead of being used only in times of
crisis or at irregular intervals.

Improvement of devices for internal communication will assist
in preventing some of the undesirable characteristics of bureauc-
racy. Frequent intercommunication is highly to be desired. Poli-
cies and decisions must be communicated to all who are to carry
them out in ways likely to cause the minimum of friction. To a
certain extent, formal methods of communication must be uti-
lized. But less formalized methods should be encouraged wher-
ever possible, not only between those occupying positions on
the same level in a hierarchy but also among those in vertical
relationships. Face-to-face contacts in large organizations should
be encouraged. Likewise every opportunity should be utilized
to transmit information from one branch of an organization to
another. A thoughtfully conceived system of intercommunica-
tion will help to overcome some of the undesirable characteristics
of bureaucracy. '

Another important device which may help to neutralize the
inﬂexibi]ity thar so frequently creeps into bureaucracy is an ade-
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quate delegation of discretionary authority to subordinates. In a
large enterprise there are definite limits to an executive’s ability
to oversee in derail its various parts, and hence there are limits to
his effective span of control. Delegation of authority becomes
essential not only to the maintenance of efficiency but also to the
maintenance of the morale of an enterprise. Few things are more
destructive to initiative than an attempt to exercise too much
authority from above or a failure to give adequate power for the
task which has been assigned.

One of the principal reasons for the weaknesses of bureauc-
racy is ineffective leadership. First-class execntives are probably
as rare as first-class inventors or artists. The traits desirable in
executives are not few, nor are they often combined in one per-
son. If, as some writers on administration have insisted, the fol-
lowing traits are essential, it is no wonder that the undesirable
characteristics of bureaucracy flourish for lack of adequate
leadership. Initiative, enthusiasm, imagination, knowledge, in-
telligence, originality, persistence, speed of decision, purpose,
sympathy, tact, patience, broad social outlook, and prestige con-
stitute a long list of traits to find in any one person. Certain it is
that when appointments to top administrative posts are made
chiefly on the basis of politics, there is little likelihood that per-
sons with these characteristics will be placed in important ad-
ministrative positions.

Finally, the observance of cerrain well-known principles of
personnel administration can be of considerable help. Uncover-
ing talent, avoiding promotion solely on the basis of seniority,
giving special training to promising employees are personnel de-
vices that will materially aid in avoiding certain weaknesses. In
fact, any of the better personnel policies and techniques which
have been developed can be helpful in overcoming the undesir-
able characteristics of bureaucracy.

To decry the growth of bureaucracy not only is a futile ges-
ture but may even be dangerous because it diverts attention
from some of the real problems which modern society faces.
Large administrative units are here to stay. They have come into
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existence because of increasing demands that the government
take on new functions. The Interstate Commerce Commission
came into being because the railroads abused their powers and
position. The Securities and Exchange Commission was created
and given the power to control public utility holding companies,
stock exchanges, and the issuance of new stocks and bonds be-
cause of abuses in those businesses. The Tennessee Valley Au-
thoriry was a necessary artempt to solve the problems of flood
control, erosion, high cost of electricity, and other recognized
evils thar were retarding the prosperity of a large section of the
Unired States.

Attention should not be unduly focused upon the mere
growth of bureaucracy, but rather upon means of remedying its
weaknesses. This latter objective becomes more and more impor-
tant as government grows larger and takes on new functions,
such as the ownership and operation of business enterprises.”* A
failure to solve the weaknesses of bureaucracy might well doom
us to a static society; in fact it might even seriously endanger
our democratic form of government.

(GOVERNMENT SERVICE AS A CAREER

As has been previously pointed out, one of the chief remedies
for the weaknesses of bureaucracy is to secure competent per-
sonnel for positions in the government service. Realizing this,
educators and many governmental officials have sought means of
attracting qualified persons into the service and affording them
conditions which will induce them to remain in and give their
best efforts to government service. Unfortunately legislators
have often scemed to be more interested in playing politics and
weakening the administrative branch of government than in en-
acting legislation which would improve the quality of govern-
mental service. And yet they have often been the loudest in
their denunciations of administrative officials who have shown
evidences of some of the weaknesses of bureaucracy.

“8ee James Burnham, The Managerial Revolution (The John Day
Company, New York, 1941}, chaps. 6, 17.
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Despite many handicaps, steps have been taken toward attract-
ing into the federal service competent personnel. One of the
outstanding illustrations of this is the junior professional assist-
ant examination, which is given to college seniors as well as to
others with certain work experience, This JPA examination, as
it is commonly called, is designed to test the intelligence and
general background of applicants as well as their skill or compe-
tence in a particular field. Competitors all take the same tests of
general abilities, such as tests in English usage, vocabulary, arith-
metic reasoning, abstract reasoning, etc. They are rated not only
on the results of this written examination but also on their edu-
cation and experience. Many types of positions are open to
persons who qualify. There are places for administrative techni-
cians, economists, mathematicians, psychologists, physicists,
social science analysts, and statisticians, among others. These
positions entail minor administrative responsibility. Through the
junior professional assistant examination it is hoped thar intelli-
gent and able young persons with good educational background
will be attracted to the federal service.

Another device that has been of assistance in recruiting able
persons is the so-called “unassembled examination,” by which a
person is rated on the basis of his education and experience in-
stead of by a written examination. This makes it possible for an
agency to go out and get a person peculiarly fitted for a par-
ticular position which is open.

It is not enough to recruir able persons for the federal service.
Conditions under which they work must be such that they will
stay and give their best efforts to their work. Opportunity must
be given for promotion. They must have an adequate scale of
pay. They must have security against dismissal for political rea-
sons. Provisions for old-age pension and insurance against sick-
ness or accident are important morale builders. Also there must
be sufficient opportunity for initiative to make the work expe-
rience a satisfying one. The federal government has moved
ahead to some extent in these fields.

The opportunities for promotion vary from agency to
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agency. In most agencies it is possible to advance at least until
the political level is reached. The top personnel, such as depart-
ment heads, members of independent commissions, and bureau
chicfs, are as a rule political appointees, not carcer administrators.
There are of course exceptions. Occasionally a high diplomatic
post has been filled by a person who has had a career in the for-
eign service. A recent outstanding illustration of the appoint-
meat of 2 carcer person to a high administrative post was the
appointment by President Truman of a Postmaster General who
had risen from the ranks in the Post Office Department. Despite
the lack of opportunity at the top there is still a very consider-
able career open to able, intelligent, and industrious persons in
the federal service.

The salary scale, especially at the lower levels, has been rea-
sonably adequate. For example, the beginning salary for junior
professional assistant in 1947 was $2644 a year. Salaries exclusive
of the top positions range up to about $10,000 in the federal
service. At the top level, especially in the political appointments,
salaries, although ranging from about $10,000 to $15,000, have
not been adequate to attract and hold competent persons against
the competition from private business. It is true that the compe-
tition in salaries from business and other outside groups has var-
ied considerably from time to time. During the period prior to
World War II the federal scale of pay was fairly adequate. Be-
ginning with the war and in the period which followed salaries
in private business and industry advanced more rapidly than did
those in the government service, with the result that many ca-
pable persons sought employment elsewhere. Although it is true
that there are important incentives other than money which at-
tract people into particular occupations, and government service
offers many of these, an adequate salary scale and one which is
commensurate with the scale prevailing outside the service is
important,

The federal service by and large has given reasonable security
to persons against dismissal for reasons other than inefficiency.
The civil service regulations which cover the great bulk of fed-
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eral employees provide that no person in the classified civil serv-
ice shall be removed except for such cause as will promote the
efficiency of the service and for reasons given in writing, and the
person whose removal is sought must be given notice in writing
of the charges against him and be allowed a reasonable time in
which to answer.” Other agencies which have merit systems of
their own, such as the Tennessee Valley Authority and the for-
eign service, also have provisions against arbitrary dismissals.

The federal laws contain provisions for sick leave. They also
provide for retirement with a pension, usually at the age of sev-
enty. Civil service employees are required to contribute 5 per-
cent of their salaries each month toward their retirement and the
federal government contributes a similar sum.

Perhaps the most difficult of all conditions to meet which
might aid in attracting competent personnel into the government
service is the opportunity for initiative and the use of discretion
in the tasks which they must perform. Inevitably, because of the
size of the federal service and the public character of its opera-
tions, public employees are circumscribed more rigidly in the
performance of their duties than are persons in private business.
They operate under numerous statutes and rules and regulations
which they must follow carefully Jest they lay themselves open
to charges of violation of the law. Such a situation is bound to
repress initiative and to limit somewhat the exercise of discre-
tion. Even so, a government official can, if he wishes, display
considerable initiative. Again, this varies from agency to agency,
depending on such factors as the quality of top personnel, the
kind of task to be performed, etc. In the Tennessee Valley Au-
thority, especially during the early years of its existence, there
seemed to be considerable opportunity for initiative on the part
of employees. In some of the older agencies, notably the Post
Office, the oppormnitics for initiative are much more limited.

Government service does offer a career to young persons. It
will probably offer more opportunities in the future as govern-

2US. Code, title 5, sec. 652,
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ment takes on new functions necessitated by changing economic
and social conditions,
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PART 1IV.
AREAS OF NATIONAL ACTION

ForewoRD

It should now be possible to assume an acquaintance with the
structure of government and the manner in which it operates.
We turn our attention to the end product of government, the
tasks which it accomplishes. Of course these actions are not end
products in the sense that they are ends in themselves. They are
means to the accomplishment of a wide range of purposes; these
purposes vary with the particular case and will become evident
as the student reads.

It should be unnecessary to say that the following account of
national action is incomplete, and the examples given are illus-
trative rather than exhaustive.






CHAPTER 19

INTELLIGENCE AND INFORMATION

Definitions—Congressional Sources of Intelligence—
Executive Sources of Intelligence—Research—Plan-
ning—Public Information Agencies~Private Infor-
mation Agencies

DEFINTTIONS

The survival of an organism is in great part dependent upon
the fidelity of the reports on its environment which it receives
through its senses. Similarly a government, in order to survive,
must have reliable reports of the changes, especially political and
economic changes, which occur abroad and within the country.
It must learn the effect of its own operations, their success or
failure. Furthermore, every government must communicate with
its citizens, if only to tell them the laws which they should obey.
A democratic government has also the duty of supplying its citi-
zens with reliable information on public questions and on its
own activities, for only an informed public opinion can success-
fully operate a democracy,

These two functions of government, the receiving and the
dispensing of information, are among its most important activ-
ities; but they have received little attention. No attempt has heen
made to systematize either process; there is not even an agreed-
on nomenclature. Professor Roy V. Peel has suggested that for
purposes of uniformity two terms used somewhat irregularly
during World War II be adopted: intelligence, for the data re-
ceived by government; and information, for that dispensed by
government to citizens.

Of course these two processes take place at all levels of for-
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mality. The President in supervising the national administration
receives continually what may be called intelligence about the
operation of government. The postal clerk who informs a cus-
tomer of the postal charge on a package is dispensing informa-
tion. Of necessity, however, this chapter will be limited to the
formal acquisition of intelligence as such, and to the institution-
alized distribution of information. Since the problem of acquir-
ing intelligence leads directly to research, research must be in-
cluded in the discussion. Between research and planning the line
is narrow and in manv cases artificial, so we must glance also at
the problem of planning.

CONGRISSIONAL SOURCES OF INTELLIGENCE

Congress has formal responsibility for the determination of
policy, and accordingly has need of enormous bodies of factual
information upon the basis of which to legislate. Insofar as it ob-
tains this information, it does so from the President and other
executive officers, from its own members and committees, from
the Library of Congress, and from private sources, such as lob-
bies and individual citizens.

The constitution instructs the President to give to the Con-
gress “information of the state of the Union.” In discharging
this function he ordinarily complies with the remainder of the
mandate also, by recommending “such measures as he shall judge
necessary and expedient.” The President presents to Congress
not merely intelligence but a plan based on that intelligence.

Most executive organs report to the President rather than to
Congress. The independent commissions, however, and some
miscellancous organizations, such as the Veterans Administra-
tion, the Library of Congress, the Board of Governors of the
Federal Reserve System, and the Board of Directors of Federal
Prison Industries, report to Congress." But however informative
reports may be, Congress relies much more on another means of
contact with the executive agencies, the budget hearings. In the

*The National Labor Relatons Board, the Tennessee Valley Authority,
and the Compuroller General report to both the President and Congress.
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course of their study the appropriations committees interview
the heads of departments and agencies, and undertake to evalu-
ate the work of each organization, This investigation, however,
results in something less than adequate education of the Con-
gress in the work of the agency, and something less than effec-
tive supervision of the agency by the Congress. The Legislative
Reorganization Act of 1946 charges each standing committee
with “continuous watchfulness” over agencies dealing with the
subject with which. it s concerned, but it is unlikely that this
will result in improved supervision.

The committees of the two houses are the chief fact-gathering
agencies of Congress. Each legislative committee has a perma-
nent staff trained in research which supplies it with data on the
subject with which the standing committee deals. This informa-
tion is supplemented by that gleaned from executive depart-
ments and from witnesses who testify at hearings. When the
committee resolves upon a hearing on a question, witnesses ap-
pear, at the request of the committee or on their own initiative,
to contribute what they can in the way of data. The Legislative
Reorganization Act of 1946 gives to each standing committee
and subcommittee of the Senate the power to compel by sub-
poena the attendance and testimony of witnesses and the pro-
duction of records and documents. The only standing com-
mittee of the House given such power by the act is that on
Un-American Activities. It is, however, possible for the House
by resolution to grant the power of subpoena to one of its com-
mittees.

Ordinarily hearings before a standing committee or its
subcommittees are considered adequate to explore a problem.
Occasionally, however, one house or the other creates a special
investigating committee, This is usually a select committee, estab-
lished by a resolution of the house and authorized to spend
money out of the contingent fund appropriated to the use of the
house in the current budget. The House Committee on Un-
American Activities is the only investigating committee ever to
atrain the status of 2 standing committee. The ostensible rcason
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for creating a special investigating committee is that the problem
is too involved to be assigned to a standing committee already
burdened with other duties. Sometimes, however, a special com-
mittee is created because the house desires a particular outcome
from the investigation and it believes thar the existing personnel
of the appropriate standing committee would arrive at the op-
posite conclusion. The house delegates to the investigating com-
mittee the power of compelling testimony and the production
of evidence.,

Congressional investigations, whether by standing or select
committees, have two legitimate objectives, Each house is the
judge of the elections, returns, and qualifications of its members,
and possesses as well the power to discipline and expel members,
and it can subpoena witnesses and compel testimony for the pur-
pose of arriving at a sound conclusion on these questions. More-
over, each house has the power to initiate legislation, which im-
plies the power to investigate and to compel testimony. From
this it follows that a house possesses the power to investigate,
and to punish for contempt thosc persons who refuse to testify,
only in areas in which Congress is constitutionally authorized to
legislate. The delegared powers of Congress are so broad that
this limitation is of little importance; but there is no power to
investigate a plainly judicial marter, which has no legislative im-
plications.?

It is proper for a house to investigate the conduct of the ex-
ecutive branch of the government, for Congress has legislative
authority over that branch, and its inquiries might lead to cor-
rective legislation.” But no Congressional committee, nor the two
houses themsclves, can compel the President to testify, or gain
access to his papers against his will. As one of the three coordi-
nate branches of the government, the President is not subject to
the commands of the other two. It seems appropriate that the
legislature investigate executive agencies, for one of the purpases
of the separation of powers is to allow the former to supervise

2Kilbourn v. Thompson, 103 U.S. 168 (1881).
# McGrain v. Daugherty, 273 US. 135 (1927).



Intelligence and Information 401

and scrutinize the conduct of the latter. Investigations of execu-
tive agencies are sometimes undertaken in good faith, but often
they are animated by political motives and are intended merely
to build up a case against the agency or the administration inves-
tigated. This is particularly likely to occur when one party con-
trols the Congress and another the Presidency.

A Congressional committee cannot jtself punish witnesses for
contempt, but it can recommend that the house take action.
Each house has the power to imprison for contempt thosc per-
sons who disobey lawful commands of the house, but not for a
period beyond the duration of the current session. This proce-
dure, however, is not used in contempt cases arising out of in-
vestigations; rather, the committee reports the contempt to the
house and the house votes to initiate a criminal prosecution. An
act passed in 1857 makes it a misdemcanor for a person sub-
poenaed by authority of either house to refuse to testify or pro-
duce papers before the house or any of its commirtees, and
instructs the district attorney for the District of Columbia to ini-
tiate criminal proceedings when the fact of the contempt is cer-
tified to him by the presiding officer of the house.

The Legislative Reorganization Act of 1946 undertook to sup-
plement these sources of intelligence by establishing a Legisla-
tive Reference Service in the Library of Congress. It is directed,
“upon request, to advise and assist any committee of either
House or any joint committee in the analysis, appraisal, and eval-
uation of lcgislative proposals pending before it or of recom-
mendations submitted to Congress, by the President or any ex-
ecutive agency, and otherwise to assist in furnishing a basis for
the proper determination of measures before the committee”;
and also “upon request, or upon its own initiative in anticipation
of requests, to gather, classify, analyze, and make available . . .
data for a hearing upon legislation, and to render such data serv-
iceable to Congress, and committees and members thereof, with-
out partisan bias in selection or presentation.” The Service has a
staff of specialists to carry out this work.

This exhausts the official sources of Congressional intelligence,
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Of major importance are the unofficial sources, the information
and views presented to Congressmen or to committees by indi-
viduals or by the representatives of interest groups. Lobbies
undertake to supply Congress with information relevant to pro-
posed legislation. So the expert staffs of government are dupli-
cated, in the field of their interest, by the national associations
and other formally organized interest groups. When one of the
houses considers labor legislation, therefore, the skills of econo-
mists and other specialists in the Department of Labor, the Na-
tional Labor Relations Board, the staff of its own Committee on
Education and Labor, the Library of Congress, the National As-
sociation of Manufacturers, the United States Chamber of Com-
merce, the American Federation of Labor, and the Congress of
Industrial Organizations will be called into play. This is an em-
barrassingly large array of specialists.

It is necessary to end with 2 note of warning. Although the
Legislative Reorganization Act of 1946 was intended to increase
the importance of Congress a5 a policy-forming organ, by giving
it more efficient tools with which to work, it is doubtful that
Congress can ever take the lead in the formuladon of policy.
The experience of the whole world indicates that executive lead-
ership of the legislature is inevitable. Furthermore, despite the
apparatus for scientific discovery of fact described abave, the
votes of Congressmen are determined much more by political
than by scientific considerations.

Exrcuriv Sourcrs oF INTrLLIGENCE

The President is the chief representative of the United States
in foreign relations, and ordinarily he takes the lead in important
legislation on the domestic level. For these purposes he needs full
and reliable sources of intelligence.

The State Department maintains in every country with which
the United States has diplomatic relations an ambassador or min-
ister and a staff to assist him. One of the duties of the embassy is
to inform the State Department of all significant developments
in the country in which it is stationed, and whatever else of in-
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ternational import it can glean. One of the members of the em-
bassy is the military attaché, who quite candidly takes an interest
in the military forces, preparations, equipment, and installations
of the country to which he is assigned.

Ambassadors are often appointed because of their campaign
contributions to the victorious party rather than because of fit-
ness for the post. Same of our foreign representatives have been
inept. On the other hand, the qualities which malke for business
success sometimes prove useful to a diplomat. Recently it has be-
come possible for “career diplomats” to attain ministerial or am-~
bassadorial rank. Our foreign intelligence is sometimes consid-
ered amateurish, but whatever its weaknesses, the President has
the opportunity to be the best-informed American on foreign
affairs.

The consul is an officer of the State Department, but his duties
are not on the diplomatic level. He performs a variety of execu-
tive tasks for the United States abroad, and sends back intelli-
gence of commercial importance. The economic condition of
the city or region in which he is stationed, trade opportunities
for American business, the volume of shipping or transport, the
state of agriculture in the region—these are his concern.

The last war disclosed a lack of coérdinadon in the intelli-
gence services of the national government. An attempt to rem-
edy this was made in the National Security Act of 1947, the act
which created the cabinet office of Secretary of Defense. This
act provided for a National Security Council consisting of the
President and the Secretaries of State, Defense, the Army, the
Navy, and the Air Force. The Chairman of the Munitions Board
and the Chairman of the Research and Development Board may
be added if nominated to the Council by the President and ap-
proved by the Senate. The Council is charged with codrdinating
the policies and agencies of the national government in relation
to security, and to this end is to appraise the security position of
the United States, consider policies, and make recommendations
to the President. Subordinate to the National Security Council
is a Central Intelligence Agency under a Director of Central In-
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telligence appointed by the President with the consent of the
Senate. The Director is to have access to information possessed
by the Federal Bureau of Investigation and, upon recommenda-
tion of the National Security Council and approval by the Presi-
dent, to security information possessed by other agencies of the
government. He is to correlate intelligence relating to national
security, to advise the Security Council concerning intelligence
activities, to make recommendations for further codrdination in
intelligence to the Council, and to perform other services at the
direction of the Council.

Some other agencies have the acquisition of intelligence as a
principal function. The Bureau of the Census accumulates vast
amounts of data about the United States, its population, and its
social str .cture. The Federal Trade Commission is instructed to
make studies of business practices in the United States and
abroad. The Tariff Commission is charged with investigation of
costs of production at home and abroad, and reports its findings
to Congress and the President, The Bureau of Foreign and Do-
mestic Commerce in the Department of Commerce accumulates
much information of advantage to businessmen; this is made di-
rectly available to them in published reports. The Government
Information Service in the Bureau of the Budger affords to every
government agency, upon request, 2 newspaper clipping service
covering its field of interest. These will serve as examples of the
miscellaneous intelligence activities in the executive branch.

Rescarcu

The communication of intelligence presupposes some research
in acquiring the intelligence. Moreover, the day-to-day opera-
tions of every agency of government require continuous inves-
tigative activities which might appropriately be called research.
But here we mean only those activities which invalve sustained
research by specialists whose work ends when they have discov-
ered and reported the desired facts. There is so much of this
“pure research” carried on by the national government that it
will be possible to give only illustrative examples.
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Until the recent war, the Department of Agriculture admin-
istered the largest bloc of research activities. Its area of action is
still impressive. The Hope-Flannagan Act of 1946, which on this
point did lictle more than describe the existing situation, au-
thorized the Secretary of Agriculture to conduct and stimulate
research into the “laws and principles underlying the basic prob-
lems of agriculture in its broadest aspects,” and gave an illustra-
tive list of problems which included production and marketing;
the discovery of new uses and new markets for agricultural
products; plant and animal genetics; conservation of man power,
soil, forest, and water resources; the improvement of farm homes
and machinery; and “research relating to any other laws and
principles that may contribute to the establishment and mainte-
nance of a permanent and effective agricultural industry.” The
act provided for increased appropriations for agricultural re-
search; the research total for 1946 was $53,000,000, and under
the act this figure will be more than doubled by 1951.# Part of
the money goes to state experiment stations as grants-in-aid, and
in some cases the states are obliged to match the grants in order
to obtain the money. The Secretary is instructed to use not
merely the facilities of the national Department of Agriculture
for research but also state facilities, and to enter into contracts
with public or privatc organizations or individuals to carry on
research,

The Departments of the Army, Navy, and Air Force carry on
extensive research activities. The National Security Act of 1947
created a Research and Development Board in the National Mili-
tary Establishment to propose and cotrdinate research. Out of
the Manhattan Project of the Army during the Second World
War grew the discovery of means for producing atomic fission,
one of the most important, and certainly the most gigantic, re-
search program of all time. Further research in atomic power is
cntrusted by the Atomic Energy Act of 1946 to an Atomic En-
ergy Commission, which has, among its numerous duties, the

¢ Charles M, Hardin, “Political Influence and Agricultural Rescarch,”
American Political Science Review, xli, 670 (1947).
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conduct of research in atomic fission and in the utilization of its
by-products. This research is carried on both in publicly owned
establishments and by contract with private organizations.

These are by no means the only national research programs.
The Departments of Interior, Commerce, and Labor likewise
carry on “pure research.”

Attention must also be given to a device employed with some
frequency of late, the usc of private persons or organizations for
research on a particular problem. President Hoover created the
so-called Wickersham Commission to study the whole problem
of national law enforcement, and also the Committee on Social
Trends. The President’s Committee on Administrative Manage-
ment was a group of political scientists appointed in 1936 to
make a study of the existing administrative structure and to
make recommendations. The Reorganization Act of 1939 relied
in part upon its Report. In 1947 the Committee on Civil Rights
and the Air Policy Commission made controversial reports. Asa
means of uncovering facts and securing expert opinion on the
facts such a committee is a valuable device. It should be remem-
bered, however, that when the President chooses experts, or
when the Senate turns to a research agency for advice, this
choice of advisers is made with some knowledge of the recom-
mendations likely to be forthcoming from that particular source.
The recommendations of the experts can be controlled by ap-
pointing experts favorable to the point of view of the authority
making the appointment.

PLaNNING

Planning is primarily a legislative function. Congress can draw
upon fact-finding organs for data relevant to the adoption of a
policy, but the decision as to whether the policy is to be under-
taken is a political rather than a factual question, Nevertheless
between the amassing of the raw material for a decision and the
taking of the decision there are intermediate steps, and Congress
has repeatedly indicated its desire that the data come to it pre-
digested, in the form of proposed legislation which Congress can
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accept or reject. The President performs this service when he
submits administration measures. In creating agencies of govern-
ment Congress has sometimes specifically charged them with the
duty of proposing legislation in the area with which they are
concerned. This is true of the Interstate Commerce Commission,
the Federal Trade Commission, the Federal Communications
Commission, the Securities and Exchange Commission, the
Comptroller General, and the Board of Governors of the Fed-
eral Reserve System.

Nothing very significant has come out of these instructions.
The commissioners are not appointed because they have the fore-
sight and vision necessary for planning, but for quite other rea-
sons. Their routine work is time-consuming and involves so
much detail that it narrows the vision. Moreover, significant
planning is not likely to involve only the province of a single
commission but to raisc problems in other areas in which the
commissioners have no special competence.’

A broader attack on the problem of planning was attempted
by the National Resources Planning Board, which was creared
by executive order in 1934. It undertook to cogrdinate and to
generalize the planning of other executive agencies. In addition
it published a number of studies dealing with the conscrvation
and effective utilization of natural resources and with economic,
social, and industria] problems. Professor Dimock has said that
“the National Resources Planning Board gave us a start in na-
tional planning that will sometime be considered historic.” But
in 1943 Congress, which too often feels that the best way to deal
with problems is to ignore them, abolished the Board.

The Second World War saw, of course, the most extensive
planning in our history. The whole economy was controlled,
and was integrated with the economies of other nations. The
country’s resources, natural and human, were organized and al-
located, Alrhough these actions were obviously necessary to win

5See Robert E. Cushman, The Independent Regulatory Compmissions
(Oxford University Press, New York, 1941), chap. 12,

¢ Marshall E. Dimock and Gladys O. Dimock, Awmerican Government in
Action (Rinehart and Co., New York, 1946), p. 806.
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the war, the restraints imposed were irksome, and the nation was
abandoned to planlessness and inflation within a year after the
end of the war,

The possibility of depression revived with the end of the war,
and it was proposed that the national government plan for such
an eventuality, adopting as its policy the maintenance of full
employment. Those persons who opposed the establishment of
full employment as a governmental objective succeeded in lim-
iting the purpose of the Employment Act of 1946 to the afford-
ing of “useful employment opportunities.” The act created a
Council of Economic Advisers in the Executive Office of the
President. It consists of three men, chosen by the President with
the consent of the Senate because they are “exceptionally quali-
fied to analyze and interpret economic developments, appraise
programs and activities of the Government . . ., and to for-
mulate and recommend national economic policy to promote
employment, production, and purchasing power under free
competitive enterprise.” The Council carries on studies and as-
sists the President in the preparation of an annual Economic
Report to Congress. The Economic Reports have not thus far
been given much heed by Congress.

Congress has taken more seriously the need for planning in the
field of national security, The National Security Act of 1947
created a National Security Resources Board, consisting of a
chairman appointed by the President with the consent of the
Senate and representatives of the departments and independent
agencies designated by the President. The Board is to advise the
President concerning the codrdination of military, industrial,
and civilian mobilization. To this end it is to propase policies 2nd
formulate programs for mobilization; it is to prepare plans for
unification of activities of federal agencies in time of war; it is
to study resources for war and propose policies for maintaining
reserves of materials; it is to plan the strategic relocation of in-
dustries, services, government, and economic activities. The
same act created the National Security Council already de-
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scribed and instructed it to formulate policies in the field of
national security.

The Bureau of the Budget should also be mentioned as a plan-
ning agency. Subject to the decision of the President, it revises
the requests of departments and agencies for funds. This, of
course, has an important effect on the activities carried on by
executive agencies. In addition, it was charged, by executive or-
der in 1939, with studying the generdl problem of administrative
management and recommending to administrators and to the
President improved methods of organization and practice. The
same executive order makes the Bureau of the Budger a clearing
house for administration bills. Legislation desired by the depart-
ments is channeled through the Bureau, which undertakes to
cotrdinate the proposals of the various agencies and makes rec-
ommendations to the President,

On special topics one or another executive agency is engaged
in continuous formulation of plans, The Federal Works Agency,
in coBperation with state agencies, plans public works programs
far in advance. The Department of the Interior plans the use of
the public lands. The Tennessee Valley Authority engages in
the same sort of planning as a giant private corporation and in
addition concerns itself with the public questions of conserva-
tion of soil and water resources. Once again it is necessary to say
that these illustrate rather than exhaust the areas of governmen-
tal planning.

Punric INFORMATION AGENCIES

The national government has no planned information service
by which it communicates with its citizens. Instead, it has a mul-
tiplicity of special services.

First to be considered are the official reports. These include
the Congressional Record and other published reports of Con-
gress, the decisions of the courts, and the printed reports of the
executive organs of the government. The President makes no re-
port to the people as such, but messages to Congress and radio
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addresses are increasingly used for this purpose. The official re-
ports are, of course, invaluable sources on government, but they
are largely inaccessible to the ordinary citizen, and in any case
are extremely voluminous and likely to be beyond his compre-
hension.

Special information services are also maintained. The Depart-
ment of Commerce regularly publishes information of interest
to businessmen and in addition answers individual inquiries. The
Department of Agriculture supplies information to farmers, in
the form of printed materials and otherwise. The Children’s Bu-
reau in the Department of Labor has published several famous
studies and issues a monthly bulletin, The Child. Other organs of
the government, the Department of State, for cxample, issue
regular informational publications. Government publications
can be obtained at a low price from the Superintendent of
Documents.

Less formal are the news releases of the executive agencies.
The President has his White House staff, one of the duties of
which is public relations; and every major subdivision of the ex-
ecutive branch has an officer charged with public relations. This
practice is often criticized, on the ground that the agency is ad-
vertising itself, or that it communicates information in a way
advantageous to itself. It is certainly true that executive agencies
have sometimes used their funds for propaganda purposes. On
the other hand, good government requires that the public have
access to information about the operations of government, and
this includes hearing the agency’s side of the story.

The Government Information Service in the Bureau of the
Budget publishes the United States Government Manual, an an-
nual volume describing the structure of the national govern-
ment. It also supplies information, upon request, about all
branches and all activities of the national government. Never-
theless it is still true that we lack an integrated national informa-
tion service giving day-to-day reports on public problems. For
reporting of this sort, the people are obliged to rely very largely
on private sources of information.
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PrivaTE INFORMATION AGENCIES

The chief sources of information are the newspapers. The
radio, magazines, and books are of secondary importance, and
the movies are a poor third.

This means that the primary duty of informing the public
belongs to the newspapers. Some dailies have the repuration of
undertaking this task honestly and seriously. By far the greater
number, however, make no serious effort at coverage of news of
public concern, as opposed to public interest; and often they
treat such news, when they deal with it, in a partisan and irre-
sponsible manner. The apologists for the newspapers argue that
with all jts faults the American press is superior to that of most
countries. In many other fields, Americans are not satisfied with
a level of performance of which the best that can be said is that
there are lower levels abroad.

The usuval excuse for inadequate coverage of news of national
importance is that the public is more interested in other subjects
—reports of crime and “human interest” stories. This is certainly
true, although the press must bear its share of responsibility for
cultivating these tastes. But in any case, a glance at the compo-
sition of the ordinary newspaper is enough to show that the cov-
erage of significant news could be doubled or tripled without
displacing the staple features of the paper, the crimes, stories
about notorious persons, and comics, The fact is that most news-
papers are not interested -in, and are not equipped to handle,
many aspects of news of governmental importance.

Still more alarming is the feature of monopoly in the Ameri-
can press. This is a fairly recent development and has not yet
run its course. In only one out of every twelve cities in which
daily newspapers are published are there competing dailies.”
Moreover, gigantic chains own newspapers in many cities. More
than half of the total newspaper circulation in the country is
cantrolled by less than a hundred owners, individual or corpo-

TThe Commission on Freedom of the Press, A Free and Responsible
Press (University of Chicago Press, Chicago, 1947), p. 37.
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rate.® The point of view of these owners reaches the public; but
there is no assurance that opposing points of view, or the facts
supporting opposing points of view, will be given publicity.

Another feature of concentration is found in the press assc.ciz-
tions which gather news. Most of the dailies are completcly
dependent, for other than local news, on one or another of the
three major press associations—the Associated Press, the Scripps-
Howard-owned United Press, and the Hearst-owned Interna-
tional News Service. Until 1945, moreover, a publisher belong-
ing ro the Associated Press could prevent his competitors from
securing the service; the by-law of the association conferring
this privilege was declared an illegal restraint of trade by rthe
Supreme Court in Associated Press v. United States.” The re-
striction of the sources of news which results from the monop-
oly enjoyed by the press associations must be considered un-
wholesome.

The public depends upon the press not merely for reports of
events and for factual data. In a democracy an essential function
is the free voicing of opinion, for without this the democratic
formulation of opinion is impossible. Concentration of owner-
ship of the means of communication, and restriction of the
avenues to the public are threats to this democratic freedom. The
Commission on Freedom of the Press, created by Time, Inc. and
the Encyclopaedia Britannica, Inc., has made a thoughtful study
of the problem and a number of recommendations, which in-
clude the recommendation of certain’ governmental actions:

“1. Without intruding on press activities, government may
act to improve the conditions under which they take place so
that the public interest is better served. . . .

“2. New legal remedies and preventions are not to be excluded
as aids to checking the more patent abuses of the press, under the
precautions we have emphasized. . . .

“3, Government may and should enter the field of press com-
ment and news supply, not as displacing private enterprise, but
as a supplementary source.”

8 Ibid., p. 43. 9326 US. 1 {1945).
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Auditing—Trend and Nature of Expenditures~—The
National Debt

CoxstrTuTioNaL Provistons

One of the chief weaknesses of the government under the
Articles of Confederation was the lack of adequate authority in
the matters of finance and taxation. The central government
could borrow money and could expend money. It could also
issue currency and coin money. The central government could
not, however, levy taxes or regulate coinage or the issuance of
currency by the states. Under the present constitution the fed-
eral government has adequate powers in all of these areas. Coin-
age is specifically forbidden to the states, and by taxing state
bank notes or currency out of existence Congress restricted the
issuance of currency to the national government and national
banks.

Taxation and borrowing are authorized in Article I, Section
8: “The Congress shall have power to lay and collecr raxes,
duties, imposts and excises, to pay the debts and provide for the
common defense and general welfare of the United States . . .”
and “To berrow maney on the credit of the United States.” The
Sixteenth Amendment authorized Congress “to lay and collect
taxes on incomes, from whatever source derived, without appor-
tionment among the several States, and without regard to any
census or enumeration.”

414



Nutional Finance 415

A duty or impost is 2 levy or charge on goads or articles
imported into the United States. Today these are commonly
called tariffs. An excise has been defined as an arbitrary levy on
any measurable unit. Under this broad definition an impost, or
indeed any tax, would be called an excise. Ordinarily, however,
the term is used to apply to levies on articles of trade or com-
merce within the United States. These are the familiar internal
revenue taxes on tobacco products, intoxicating beverages, gaso-
line, and other articles of manufacture. But an excise need not
be on a commodity; a pay-roll tax is also an excise.

Arricle I, Section 2, introduces another term when it says that
“Representatives and direct taxes shall be apportioned among
the several States . . . according to their respective numbers.”
The Supreme Court has defined only two levies as direct taxes
which must be apportioned among the states on the basis of
population: a capitation or poll tax, and a tax on real property.
The income tax, because it reached income from real property,
was once held to be a direct tax and hence subject to apportion-
ment.! As such it would not have been a very practicable type of
tax; accordingly the Sixteenth Amendment, which dispenses
with the requirement of apportionment of income taxes among
the states, was adopted in 1913.

The federal power of taxation is not unrestricted. In fact, the
constitution goes into much more detail in imposing restrictions
than in bestowing tlie taxing power. There are, first, certain
express and specific restrictions, Article I, Section ¢, provides:
“No capitation or other direct tax shall be laid, unless in propor-
tion to the census or enumeration hereinbefore directed to be
taken,” and this still controls the levy of all direct taxes except
income taxes. The same section declares that “No tax or duty
shall be laid on articles exported from any State,” and that “
preference shall be given by any regulation of commerce or rev-
enue to the ports of one State over those of another; nor shall
vessels bound to or from one State be obliged to enter, clear, or
pay duties in another.” Congress under its power over foreign

LPollock v. Farmers Loan and Trust Co., 158 US. 6or (1895).

Duties,
unposts,
excises

Duect
taxes

Restric-
tions on
powers

1. Spe-
cific



eral

416 American National Government

commerce may regulate exports from the states to the point of
embargo, which means they cannot be shipped at all; but Con-
gress cannot tax exports as such. It has been held, however, that
territories and possessions of the United States do not come
within the protection of this clause, and Congress may tax goods
exported from a territory to the United States; territories do not
come within the “customs union” of the states.” )

There are also general restrictions on the taxing power. Taxes
may be levied “to pay the debts and provide for the common
defense and general welfare of the United States,” but for no
other purpose. In the ordinary case, tax revenues are merged in
the general funds, and the ultimate destination of any particular
tax dollar is unknown; consequently the taxpayer cannot resist
collection of the tax on the ground that it is not to be spent for
one of the prescribed objectives. But when the revenue of the
tax is earmarked for a particular object of expenditure, and it
can be alleged that that object is neither to pay the debts nor to
provide for the common defense or general welfare of the
United States, the taxpayer can invoke the general welfare
clause. The Supreme Court held the processing taxes provided
for in the first Agricultural Adjustment Act unconstitutional on
the ground that the program of agricultural regulation to which
the revenue from these taxes was devoted was beyond the power
of Congress to enact.®

Another general restriction says that “all duties, imposts, and
excises shall be uniform throughout the United States,” The im-
mediate incidence of a duty or excise may be on only one state
or area, but this does not vitiate it. North Carolina may be the
place of collection for a major share of the tobacco excises; nev-
ertheless the excise itself is uniform, since it applies to the prod-
uct wherever manufactured.

As a corollary to McCulloch v. Maryland, which held that the
states could not tax national functions, the Supreme Court has
held that Congress may not tax the essential agencies or func-

2DeLima v. Bidwell, 182 US, t (1g01),
8 United States w. Butler, 297 US. 1 (1936).
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tions of the states or their subordinate units. This restriction also
protects the income from the bonds of state and local govern-
ments, Untl 1939, salaries of state and local officers and em-
ployees engaged in “governmental” functions were not subject
to federal taxation; but in that year the Court ruled that non-
discriminatory taxation of the salaries of the employees of one
government by the other was proper.

FepERAL TaxationN: HisToRICAL PERSPECTIVE

In the early years of the Republic the securing of revenue for
the operation of government was not very difficult, even though
the excise on whiskey did stir up a “rebellion” in Pennsylvania,
After Alexander Hamilton, the first Secretary of the Treasury,
had secured the adoption of a tariff for protection, the import
duties at times produced an embarrassingly plentiful amount.
True, excise taxes were used from 1791 to 180z and from 1813
to 1818, and direct taxes or levies apportioned among states on
the basis of population were also used. In 1837 the surplus in the
federal treasury was so great that $27,000,000 was distributed to
the states “subject to recall”; it has never been demanded.* This
surplus was due to the high protective tariffs.

It was not until the Civil War period that the federal govern-
ment began to diversify its revenue sources. Direct taxes, income
taxes, and excises were all used to finance the war. The excise
tax has been a regular part of the federal tax structure since that
time. The income tax and other direct taxes were soon repealed,
although 2 new income tax law was passed in 18g4. It was this
law that led to Pollock v, Farmers Loan and Trust Co., men-
tioned above, in which the income tax was declared a direct tax
and the law was held unconstitutional because the tax was not
apportioned among the states on the basis of population.

With the ratification of the Sixteenth Amendment and the
demand for huge funds during World War I, the income tax
became established as an important source of revenue for the

5 Statutes at Large 52, 1836; 5 Statutes at Large 255, 1838. See also
Report of the Secretary of the Treasury, 1851, iv, 1, 2.
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federal government. During both the First and Second World
Wars the income tax, individual and corporate, was the prin-
cipal source of tax revenue for the federal government. In both
‘wars, excess-profits taxes were levied as a part of the income tax
structure. During World War II the income tax exemption was
lowered to $500 for a single person, and as a result millions of
new taxpayers were added to the list. The federal government
has always followed the principle of progressive taxation with
respect to income taxes—that is, the rates become higher as net
incomes become larger. Excise taxes, on the other hand, are re-
gressive. They are “indircct” taxes, for they are ordinarily
passed on to the consumer; and since they are Jevied at a fixed
rate, they take a larger percentage of the income of the poor
than of the rich.

A comparative newcomer in the field of federal taxation is the
pay-roll tax, enacted to support social security functions. To
finance unemployment compensation, a tax of 3 percent is levied
on the pay rolls of employers of eight or more persons, with
certain exceptions, The federal government allows an exemption
of go percent of this tax if the taxpayer has paid such amount
into a state unemployment compensation fund. The federal gov-
ernment’s share is designed to underwrite the administrative ex-
pense of the state unemployment compensation systems. The
retirement and assistance benefits of the social security program
are also financed through federal employment raxes.

The estatc tax used at various times since the Civil War has
apparently become a fixed part of the federal tax structure. This
tax was never meant to affect small estates, since exemptions
have always been high. The present exemption, §60,000, came in
with the wartime financing. Rates in the upper brackets are high.
The estate tax was easily evaded by those who had huge for-
tunes; they gave to those whom they intended to be their heirs
the greater portion of their estates before death. To check this
Congress enacted a gift tax. Now the rates on gifts approach
those on estates, although they are not yer as high. The high in-
come, estate, and gift taxes may make the accumulation and
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transmission of huge fortunes more difficult in the future. This
is generally considered a socially desirable result.

Perhaps one can best get an over-all picture of the federal tax
structure by looking at a report for one year’s taxes. During the
fiscal year ending June 30, 1947, the following collections were
made:

Direct individual taxes (income, estate)  $20,408,102,758

Direct corporation taxes 9,676,458,680
Excises 7,270,474:74X
Employment taxes 2,038,546,516
Customs 494,078,260

In addition, miscellaneous receipts (postal receipts, fines, receipts
from sales of services and sales of property, etc.) amounted to
$4,830,664,155, making a grand total of $44,718,325,110. This
was a peacetime year. Never in our history had such a sum been
collected by the federal government. It was more than the total
reported annual national income in 1932, and about five times as
much as was spent by the national government in any year of
the “pump-priming” days of the middle and late 1930’s.

It was freely predicted when World War II ended that peace-
time expenditures would stabilize at around $30,000,000,000 a
year. Excess-profits taxes were repealed and over the President’s
veto a tax reduction bill was enacted in the regular session of
the Eightieth Congress in 1948. However, in view of the fact
that the President in January, 1948, estimated expenditures of
$37,728,000,000 for the fiscal year 1948 and $39,669,000,000 for
the fiscal year 1949, together with the fact that additional appro-
priations of much over $10,000,000,000 were made for the mili-
tary establishments and foreign aid, it appears that taxes will
have to be increased again if deficit spending is to be avoided.
Private estimates of federal expenditures at a rate of around
$30,000,000,000 or three times the prewar rate may never be
realized.

Tue CoLLEcTION OF REVENUE

There is no definite order in which the different parts or proc-
esses in federal finance can be taken up to form a complete pic-
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ture. Two different processes, enacting a tax law and making
appropriations, for example, may go on simultaneously. The or-
der in which the subjects are treated here may not appear to be
a logical one, but it seems well to present an over-all picture of
the collecting agencies before taking up the subjects of budget-
ing, appropriating, borrowing, and accounting.

The Treasury Department is the principal agency for the col-
lection of federal revenue. The Bureau of Customs and the Bu-
reau of Internal Revenue in the Department are tax-collecting
bureaus, The former collects the duties on imports. There are
fifty-one customs collection districts covering the entire area of
the United States, states and territories. Collections are made at
“ports of entry,” usually located along the coastal or other
boundaries. The customs officials and employees are first of all
collectors of revenue, but they also perform many other func-
tions in the course of watching at ports of entry to see that con-
traband goods do not come into the country.

The Bureau of Internal Revenue collects the internal taxes and
revenues, such as personal and corporate income taxes, liquor,
tobacco, and amusement taxes, and pay-roll taxes. Continental
United States, including Alaska and Hawaii, is divided into sixty-
six districts, in each of which there is a collector with his staff.
As already indicated, the internal revenue collector does not
necessarily collect even the direct taxes from the ultimate payer.
The employer “collects” from employees by withholding the
tax from salary and wage payments. The federal government in
1943 instituted the “pay-as-you-go” plan of income tax pay-
ment. Persons on salary have the tax deducted from their pay
checks. Every three months the employer pays to the collector
the amount collected. At the end of the year the individual must
file a return, which may be a simple statement prepared by his
employer. The five-dollar use tax levied on automobiles during
the war was collected largely through post offices. Eventually,
however, the money gets into the Bureau of Internal Revenue.
Not only is it the job of the Bureau to accept money offered in
payment of taxes, but it must also perform police duties to see
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that people do not evade payment of taxes. Taxpayers' returns
are examined to see if they are correct, and arrests and prosecu-
tions afe made where flagrant violations are discovered. In for-
mer years the “revencoer” was to most people the typical federal
law enforcement officer. It was his efforts to enforce the excise
taxes on liquor that made him a well-known figure.

Moneys collected by other agencies outside the Treasury De-
partment, e.g., the Post Office, the Tennessee Valley Authority,
the judiciary, and so on, are ultimately paid into the Treasury
Department. The latter is the custodian of federal funds and the
“paymaster” for the federal government. It also manages coin-
age, issuance of currency, and the sale of bonds or other evi-
dences of debt.

APPROPRIATIONS

Probably most people think of an appropriation as an authori-
zation of the expenditure of specific sums of money from the
Treasury of the United States. This, however, is not always the
case. When appropriations are made, it is impossible for Con-
gress or any other agency or interested person to determine im-
mediately how much money has becn appropriated. With con-
stant changes in the debr picture, the appropriation for interest
payment is indefinite. An agency of the national government,
such as thé Tennessee Valley Authority, which has 2 large op-
erating income, may spend the operating income which it re-
ceives. Congress “appropriates” to the Post Office Department
the anticipated postal revenue for expenditure in addition to an
amount of the regular Treasury funds equal to the anticipated
departmental deficit. In 1849 Congress made an appropriation
of an indefinite amount, “to pay for horses, vessels, and other
property lost in the military service under impressment or con-
tract.”

A permanent appropriation was made in 1879 which is prob-
ably unique in national appropriation history. An irredeemable
debt of $250,000 was made in favor of the Printing House for
the Blind at Louisville, Kentucky, with interest at 4 percent. By
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this device the United States government obligated itself to pay
$10,000 2 year in perpetuity to the printing house.

The general nature of appropriations was described in a Budget
message by the late President Roosevelr as follows:

Appropriations . . . are of two general types—annual and per-
manent. The annual appropriations, ordinarily found in the depart-
mental supply bills, are voted each year by Congress. They are usu-
ally definite and specific as to amounts. They may be obligated only
during the year to which they relate, but remain available for pay-
ment of unliquidated obligations for two years thereafter before any
unused balance is converted into the surplus funds of the treasury.
The permanent appropriations are automatically renewed each year
over a period of time by virtue of permanent legislation, without
annual action by Congress. Such appropriations may be specific or in-
definite as to amounts. An example of the latrer is the indefinite ap-
propriation to cover the interest on the public debt. . . . The Con-
gress makes some appropriations available until expended, or until
the ebject for which they are made is accomplished. These appro-
priations are without a definite time limit and may, therefore, be
called “no-year” appropriations. They are generally for construction
of public works projects.®

By the Legislative Reorganization Act of 1946 the appropria-
tions committees of both houses of Congress were authorized
and directed to make a study of existing permanent appropria-
tions with a view to limiting the number and were instructed to
recommend which ones, if any, should be discontinued.

Under the practice first ser up by Congress, the revenue and
appropriation policies of the national government were initiated
largely by a Committee on Ways and Means in the lower house
of Congress. It was not until 1865 that a separate Appropriations
Committee was set up. From that year until 1921 the subjects of
revenues and appropriations were treated in Congress as virtu-
ally unrelated matters. Not only the appropriations committees
but other legislative committees were authorized under the rules
to report appropriations independently, so that by 1921 there
were as many as fourteen committees in the House recommend-

5 The Budget of the United States Governmenmt (annual), 1942 edition
(Government Printing Office, Washingron, 1941), p. Azo.
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ing appropriations. It was impossible to get any idea of the rela-
tionship between probable revenues and anticipated appropria-
tions, and it was even impossible to get any idea of the volume
of the proposed expenditures themselves until all bills were re-
ported and acted upon.

Perhaps no other change in policies relating to procedure in
appropriations has been so momentous as that instituted in 1921
through the Budger and Accounting Act. Until this time Con-
gress and the President had faithfully followed the principle of
separation of powers insofar as it applied to appropriations. Ta
be sure, some Presidents exerted considerable influence on Con-
gress in financial matters; but there had never been an approach
to exccutive leadership in the formulation of a tax and spending
program. Since 1921, however, the basis for virtually all appro-
priations is the detailed estimates submitted to Congress by the
President himself. These estimates are prepared in the Bureau of
the Budget, now attached to the Executive Office of the Presi-
dent. The work is carried on under the supervision of the Direc-
tor of the Budget, who is appointed by the President without
the necessity of Senate approval. There is one assistant director
appointed in the same manner who might be thought of as vice-
director, and there are a2 number of other assistant directors, each
in charge of a specific functional division of the Burcau. At this
point we are primarily interested in the Bureau’s function in its
telation to the formulation of appropriation acts; but it plays a
part in the administration of the budget; and we must remember
that it also has important duties in general administrative man-
agement.’

Requests for all regular appropriations must come through the
Budget Director’s office. The fiscal year of the national govern-
ment runs from July r until the following June 30. Before the
end of one fiscal year, the Budger Bureau is already beginning
work preparatory to making up the estimates for the year begin-
ning 2 year from the following July 1. A circular is mailed, cus-
tomarily on July 1, to all departments or other operating units

€ See pp. 363-365, 409.
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or establishments suggesting the manner in which requests for
appropriations are to be made. An officer or employee in each
department, unit, or establishment acts as budget officer in pre-
paring such estimates, which are accompanied in each case by
supporting data. The Treasury Department has been directed by
executive order to prepare and transmit the reports “relating to
the financial activities of the federal government and the status
of appropriations of funds and the apportionment thereof as the
director may require for the compilation of the budget or for
other purposes of budgerary administration.”

The Bureau of the Budget reviews the various budget re-
quests. In this process, representatives of the various departments
or establishments are given a chance to be heard. Consnltations
over the budget estimates continue throughout the summer and
aurumn preceding the session of Congress in January. The Esti-
mates Division of the Bureau of the Budget is in charge of this
particular phase of the work. An indication of the extensive na-
ture of the consultative work of the Division is found in the fact
that the following agencies were in conference on various budg-
etary matters with various staff members of the division on a
single day: the Federal Power Commission, the Office of Edu-
cation, the National Youth Administration, the Civilian Con-
servation Corps, the Defense Commission, the Federal Loan
Agency, the Federal Home Loan Bank Board, the Home Own-
ers’ Loan Corporation, the Forest Service, and the ambassador
to Cubal

In the Bureau of the Budget, whose Director is always in close
touch with the President, are compiled the budget estimares as
finally determined. For comparative purposes, four sets of fig-
ures are arranged in parallel columns showing expenditures for
each of the past two completed fiscal years, the appropriations
for the current year, and the estimated cxpenditures for the en-
suing fiscal year. In like manner, revenues are detailed in the

¥ Executive Order 8512, August 13, 1940, Federal Register, Angust 15,
1940,
8 Harold D. Smith, “The Burean of the Budget,” Public Adminisiration
Review, i, 106-115 (1941).
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compilation, These data, with the various explanatory state-
ments, including a brief “budget message” from the President,
are arranged in a large volume of more than a thousand pages.
Also included are statements and tables relative to the public
debt, the various trust funds, government corporations, and
other pertinent financial data. If the cstimated expenditures are
greater than the estimated available funds, it is the President’s
duty to recommend new taxes, loans, or other appropriate ac-
tion to meet the estimated deficiency.

A few days after January 3, when Congress convenes in regu-
lar session, the budget is submitted to Congress by the President.
Actually Congress is not obliged to give any attention to the
budget prepared by the Budget Bureau and submitred to Con-
gress by the President. As a matter of fact, however, the budget
estimates form the basis for all regular appropriations. Both the
Senate and the House revised their rules about the time the
Budget and Accounting Act became effective so that each has
only a single Appropriations Committee. The rules of the two
houses have also been changed so as to confine the appropriations
committees to matters of appropriations and even to prevent
them from initiating recommendations of appropriations to agen-
cies for-purposes not previously recognized by general law. At
the present time the House Appropriations Committee has forty-
three members, and the corresponding Senate Committee has a
membership of twenty-one. Each committee works largely
through subcommittees. A subcommittee considers proposed ap-
propriations roughly on the basis of the titles of appropriation
bills listed in a later paragraph. Each of several of the Senate
subcommittees has three ex-officio members who are members of
the regular legislative committecs. For example, when the Senate
Subcommittee on Appropriations for the District of Columbia
meets, three members of the Legislative Committee on the Dis-
trict of Columbia meet with it. The subcommittee recommen-
dations, with or without changes, are ratified by the general
committee and, of course, become the recommendations of the
full committee in its report to the Senate or House.
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It is literally true that the President’s budget is the “textbook”
of the Appropriations Committees in their deliberations on the
appropriation bills. The two Appropriations Committees, the
House Ways and Means Committee, and the Senate Finance
Committee were under the Legislative Reorganization Act of
1946 authorized and directed to meet jointly at the beginning of
each regular session of Congress to formulate 2 “maximum” leg-
islative budget for the fiscal year. That is, an over-all amount
was to be arrived at within which appropriations would have to
be held. This act was effective for the first session of the Eight-
ieth Congress. The committees’ report is required to be sub-
mitted by February 15. In 1947 no report was ever agreed on,
and no so-called legislative budget was ever adopted. The Sen-
ate conferees insisted on a $4,500,000,000 reduction from the
President’s estimate of expenditures and the House conferees on
a reduction of §6,000,000,000. When the session was over, total
reductions of less than $2,000,000,000 from the operating budg-
ets had been accomplished. The provision for the legislative
budget ceiling had apparently proved unworkable.

All appropriations are made in bills prepared by the House
Appropriations Committee and embodying the estimates sub-
mitted in the President’s budget, with such changes as the Com-
mittee votes. Major appropriations are usually enacted in from
ten to twelve separate bills, such as the following: Legislative
Establishment, Labor and Federal Security, National Military
Establishment, Agriculture, State, Justice, and Interior. There is
usually a deficiency appropriation bill, and often one or more
bills for specified emergency purposes. The Director of the
Budger, his assistant, or others from the Bureau, along with the
representatives of the department, unit, or establishment whose
appropriation is under consideration by the Committee, are very
much in evidence during the Commitree’s deliberations. As an
indication of how closely the budget recommendations are fol-
lowed, the total estimates in the prewar year 1939 were $13,158,-
292,467, and the corresponding appropriations actually made
amounted to $13,349,020,562. Thus the appropriations exceeded
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the estimates by $190,728,095, or 1.4 percent. Almost every de-
tail of appropriations is scrutinized carefully by the Commit-
tee. Some idea of the amount of work which goes into the
process may be had by considering thar during one session of
Congress the House Appropriations Committee worked an
average of eight hours a day for five months on appropriations
bills.”

Appropriation bills recommended by the Committee are, of
course, considered at length in the House and somewhat more
briefly in the Senate. Like other bills, an appropriation bill must
pass both houses in identical form or it is defeated. As has been
indicated, all general appropriation bills originate in the House;
but the Senate may, and usually does, make changes before ac-
cepting them. However, the two houses usually compromise
their disagreements without great difficulty. In 1939 the regular
appropriation bills as passed by the House called for an expendi-
ture of $12,746,328,371. In the Senate the total was increased to
$13.449,005,355. The compromise figure was $13,349,020,562.
Contrary to what many would assume to be the case, the Senate,
and not the House, is often the more liberal body in acting on
appropriations. Spending is generally considered “popular,” yet
the more “popular” branch is often the more conservative.

The prominence of the Budget Bureau in the process of for-
mulating and securing Congressional action on appropriation
measures has been evident in the discussion thus far, Its work in
this process is not over even when the bills pass the two houses
and are presented to the President for approval. Upon receiving
an appropriation measure the President refers it to the Bureau of
the Budget for study and for rccommendations as to what action
he should take. The Budget Director in turn gives an opportu-
nity to the agency or agencies involved to express its or their
views on the matter. These, with the recommendations of the
Director, are transmitted to the President. The same course is
open to him as is the case with other bills, He may allow the bill

9 Jay Franklin, “Congress Passes a Bill,” Current History, li, 1920, 50
(1940).
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to become law with or without his signature, or he may veto it,
in which case it is defeared unless passed over his veto. He can-
not veto items, but must accept or reject 2 bill in its entirety.

THE ADMINISTRATION OF APPROPRIATIONS

The appropriation of funds is an important, indeed an essen-
tial, step in the expenditure of money by the national govern-
ment. In itself, however, it is not the expenditure of money but
rather an authorizarion of an expenditure. Other important steps
must be taken before money is actually paid out of the Treasury.
Formerly when an appropriation was made to a department or
agency of government, such department or agency was free to
spend the money as slowly or rapidly as it saw fit, unless spe-
cific or implied limitations were placed in the Jaw. Often an
agency would exhaust its funds long before the fiscal period ex-
pired and thus would have to operate “on credit” for the remain-
der of the period. Deficiency appropriations would then be
made by Congress to cover the additional expenditures. At
tempts to curb this practice were made through general laws,
but effective laws for matters of this nature proved to be too
rigid. The administration of appropriations is really an executive
function, and at present such administration is lefc largely to the
executive branch.

It is the function of the Bureau of the Budget to supervise and
control the administration of the budget. To insure that an
agency receiving an appropriation for ordinary operating pur-
poses does not exhaust its appropriation prematurely, the
monthly, later quarterly, apportionment plan has been pur into
effect. Under it an agency to which an appropriation is made is
required to submit to the Director of the Budget within fifteen
days a proposed allotment of the funds over the fiscal period.
This plan is approved or revised by the Director. After approval
by the Director, the apportionments to the different periods are
binding upon the agency and may not be exceeded “unless life
or gavernment property is endangered,” and in such a case the
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excess expenditure must be justified in writing to the Director
of the Budget.

Copies of the allotment or apportionment schedules of all de-
partments or agencies are filed with the Treasury Department.
Payment from the Treasury in excess of the apportionment for a
given period would be unauthorized. However, unexpended bal-
ances are cumulative and may be spent during future apportion-
ment periods. Modification or waiver of apportionments can be
made only by the Director of the Budget.

Emergency appropriations are ordinarily allocated by the
President upon the recommendation of the Budget Director,
With many of the emergency appropriations during the 1930's
and the war period, quarterly instead of monthly periods were
used. The Director has also designated the proportion of these
appropriations that could be used for administrative purposes.

The Director of the Budget is in no sense a “watchdog” of the
Treasury. His supervision of the expenditures is not in the na-
ture of a pre-audit. Apportionments of funds are of totals and
not of specified items of appropriations. It might be possible, for
example, for a department to spend in one month all of its an-
nual allowance for “travel and communication” and yer not ex-
ceed the apportionment for the month for total expenditures.

Thus it is still possible for an agency to run short of funds for
one purpose even though its appropriation as a whole can be
spent only as allotted by the Director. If the Director of the
Budget, on the basis of his intimare knowledge of the affairs of
an agency, believes that circumstances have made it unnecessary
for the agency to spend its entire appropriation, he may so re-
port to the President. The latter may then direct the agency to
set aside a portion of jts appropriation to be spent only upon the
approval of the Director of the Budget.

Tae DisBURSEMENT OF FuUNDS

After an appropriation has been made and the agency has been
authorized by the Director of the Budget to incur obligations
against such appropriation, the next significant step in the proc-
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ess of spending is disbursement, or the actual drawing of checks
for the payment of money out of the Treasury. This is done by
disbursing officers. Actually this step may be preceded by some
form of accounts checking or pre-auditing; but this feature, al-
though a desirable one, is not an essential step in the process of
expenditure of money.

One might define 2 disbursing officer as anyone having author-
ity to draw a check against the Treasury of the United States.
Formerly this function was decentralized. In 1932, for example,
approximately 2000 persons in various departments and units of
the federal government acted as dishursing officers. A step to-
ward the integration of the function was taken in 1933 with the
creation by executive order of the Division of Disbursement in
the Treasury Department and the centralization of the disburse-
ment function in it. Certain departments, such as Army, Navy,
Justice, and Post Office, have been wholly or partially excepted
from the order; and thus there remain some disbursing officers
outside the Treasury Department.

When payment is to be made for goods or services, the ac-
counting officer of the agency issues a voucher to cach of the
persons to whom money is due, certifying that the amount
shown is duc and indicating from what fund payment is to be
made. On the strength of the voucher and cerrificate, the dis-
bursing officer issues a check against the Treasury for the
amount indicated, The cashing and clearing of the check marks
the completion of the cycle of expenditure.

That the function of disbursement is no small task is indicated
by the fact that even before the war more than 100,000,000
checks had been issued during a single year. The greater the
centralization in the process, the more simple becomes the proc-
ess of auditing and accounting, the subjects to be considered in
the next section.

ACCOUNTING AND AUDITING

Reference has been made several times to the Budget and Ac-
counting Act of 19z21. This act, as has been shown, revolution-
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ized the budgeting system of the national government. It also
made jmportant changes in the laws relating to the organization
of the units having to do with the functions of accounting and
auditing. The General Accounting Office created under the act
was charged with several duties, two of the most important be-
ing as follows: first, to settle and adjust all claims and demands
whatever by the government of the United States or against it,
and all accounts whatever in which the federal government is
concerned, either as debtor or as creditor; and second, to “pre-
scribe the forms, systems, and procedures for administrative ap-
propriation and fund accounting in the several departments and
establishments and for the administrative examination of fiscal
officers’ accounts and claims against the United States.” In brief
this would appear to mean that the office was to post-audit the
payments to or by the national government, and to approve such
with or without adjustments, and to prescribe 2 system of ac-
counting. These functions have not been fully performed.

At the head of the General Accounting Office is the Comp-
troller General, This officer is appointed by the President with
Senate approval for a term of fifteen years. He may not suc-
ceed himself and is removable only by a joint resolution of Con-
gress.

The Comptroller General must countersign all Treasury war-
rants, including requisitions by department heads for advances
to disbursing officers. When an appropriation is made, for ex-
ample, for the payment of interest on the public debt, this pay-
ment is made directly by the Secretary of the Treasury through
the issuance of a warrant or check. On the other hand when an
appropriation is made, let us say, to the Department of Labor for
operating expenses, the money is made “available” in the Treas-
ury through a requisition signed by the Secretary of the Treas-
ury and approved or countersigned by the Comptroller General,
Disbursing officers cannot spend approprigtions until this is
done.

Under accounting and auditing should be considered at least
four processes or procedures, namely, accounting, advance de-

General
Account-
ing Of-
fice

1, Du-
ties

2, Struc-
ture

3. Pro-
cedure



a. Ac-
counting

b. Ad-
vance
decisions

¢. Post-
audit

432 American National Government

cision, post-audit, and settlement. These will be taken up in the
order named.

Accounting methods and procedures until 1921, insofar as any
central supervision had been established, were largely prescribed
by the Treasury Department, Even at present the Treasury De-
partment exercises considerable influence in the setting up of
accounting procedures. However, under the Budget and Ac-
counting Act the General Accounting Office was specifically
charged with the duty of establishing uniform rules and methods
of accounting in all branches of the national government. It has
taken some steps in this direction, but at present it appears that
the Budget Bureau, along with the Treasury Department, will
probably set the pace in prescribing accounting forms and pro-
cedures in the future.

By the term “advance decision” is meant an examination of a
proposed payment of money before the payment is made, in
order to determine the propriety of such payment, A decision
may be requested by disbursing officers, heads of executive de-
partments or independent establishménts, and by certifying of-
ficers. When rendered, a decision governs in the settlement of
the account involving the payment inquired about. In practice an
advance decision may be requested in order to set up, for a de-
partment, establishment, or office, a rule with respect to a type
or class of payment. For example, an advance decision approving
payment of employee travel by air would indicate that that type
of transportation could be confidently certified for payment in
the future spending of the appropriation involved.

An examination of a payment after it is made to determine its
propriety is the common audit or post-audit. For many years
before 1921 this was done in the national government by a num-
ber of anditors in the Treasury Department under the general
supervision of the Comptroller. These offices were abolished by
the Budget and Accounting Act and their duties were trans-
ferred to the General Accounting Office. At the present time,
therefore, the function of post-audit of accounts is primarily in
the latter office.
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Under present practice, the post-audit and settlement of ac- d. Settle-
counts for payment are made or adjusted on the basis of the ment
Comptroller General's findings. To illustrate this process, let us
suppose that a person reccives 2 payment from the national gov-
ernment. The voucher for the pavment will be examined after
the payment has been made. If it is found to be proper in every
respect the payment is approved or settled. There can be no fur-
ther question of the matter. However, if the General Account-
ing Office finds that there was an overpayment, or that the pay-
ment was unlawful for any reason, it will be disapproved and
proper steps taken to adjust it. Disbursing officers are bonded
and may be held responsible to the Treasury for any unlawful
payment.

It will be observed from the above discussion that the Comp-
troller General as head of the General Accounting Office plays
an important role in the phase of the spending process under
consideration here. Students of the subject of financial adminis-
tration are by no means agreed that the present arrangements are
most conducive to efficient administration in general, or that
they are necessary to assure an honest administration of federal
expenditures.

When the office of Comptroller General was created and Outside
made virtually independent of the executive, it was naturally audit
thought of as a kind of arm of the legislative branch. In relation
to the administration, Congress was meant to have investigative
powers and to keep itself informed on how well its policies were
being carried out by the executive and administrative officials.
Except through enactment of laws or rules, Congress should
not attempt to supervise adminiscration. The Comptroller Gen-
eral became to a large extent, however, an independent super-
visor of the administrative process, rather than simply an inves-
tigator for and reporter to Congress. This was possible, whether
intended or not, through his autherity to settle accounts and to
countersign Treasury warrants and requisitions. He could de-
clare any payment or requisition invalid on the ground that it
did not fall within the appropriation act as he interpreted it.
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Only Congress or the courts could overrule him. This being the
situation, department heads, bureau chiefs, and disbursing offi-
cers found it to be the better part of valor to seek advance deci-
sions or prior approval before entering upon the administration
of a program,

The most authoritative opinion seems to be that prior approval
and settlement of accounts should be carried on by agencies
within the administration and that such settlement should be
binding on the executive departments of the government. The
departments are responsible for the proper administration of the
laws, including appropriations, enacted by Congress. They
should be allowed full authority to accomplish the purposes
which they believe Congress intended, subject of course to the
traditional court review. As to their stewardship, their acts
should be subject to review or audit by Congress or its agents.
Hence, the proper function of the Comptroller General would
be, according to this view, to examine or audit the accounts and
to repor his findings to Congress. If nonfeasance or malfeasance
is shown, Congress is able to see that appropriate steps are taken
to remedy the situation.

Perhaps because of the prestige of the General Accounting
Office, or the hold which the idea of the “watchdog of the
Treasury” secured upon the popular imagination, Congress has
never enacted any law to change the Comptroller Gencral’s sta-
tus or to restrict the general nature of his functions. However,
it has not hesitated to limit the coverage of his authority. He
does not, for example, have authority to settle all accounts of the
national government, as the original law provided. Almost from
the beginning Congress has exempted certain agencies from his
jurisdiction. An agency which has sufficiently strong political
backing, such as the Veterans Administration, is able to get the
necessary legislation to exempt it from his control. We have, as
a consequence, an anomalous situation in which some agencies
of government may be hamstrung because of a too ambitious
system of anditing while other agencies operate without any
regular outside or investigative audit of their accounts.
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TreND AND NATURE OF FXPENDITURES

In 1800 the government of the United States expended slightly
over two dollars for each person within its borders; sixty years
later the annual per capita expenditure rate was under two dol-
lars. After 1860, however, expenditures increased much more
rapidly than did the population, reaching eight dollars per capita
before 1914 and over sixty dollars per capita in 1940, the year
before the abrupt increase in expenditures preceding our entry
into the Second World War. A study of the trend of expendi-
tures shows that after a major war the rate of expenditures never
gets back to the prewar level; it is more likely to be at least two
to four times the latter. Optimistic forecasters have not sug-
gested that our annual peacetime expenditures will stabilize at
less than $z00 per capita, or a total of about $30,000,000,000.

One may ask what have been the causes of the enormous in-
crease in the cost of the national government. The absolute cast
would, of course, have risen because of the growth in size and
population, even if the services rendered had remained constant.
The per capita or relative increase can be ascribed mainly to the
increased services or functions of the federal government, and
secondarily to the changes in the price level. Up to 1860 the na-
tional government rendered comparatively few services outside
of maintaining an army and navy, conducting the relations—
including wars—with foreign countries and the Indian tribes,
and delivering the mails, Since 1860 the scope of its functions
has greatly increased, the most extensive increase coming per-
haps after 1933. A few examples will be sufficient to illustrate the
trend. After the Civil War the national government began to
enact and enforce more regulatory laws, such as the Interstate
Commerce Act, the Sherman and other anti-trust acts, the Pure
Food and Drug Act, and many other Jaws of a “police” nature.
Another type of expenditure js grants of money to states; these
were authorized as early as 1862 and during the last quarter of a
century have accounted for a considerable part of national ex-
penditures. The assistance grants—for the aged, dependent chil-
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dren, blind persons—under the social security program come in
this category. In recent years loans and grants have also been
made to cities and other units of local government.'® The various
forms of direct and indirect relief to individuals and corpora-
tions, instituted chiefly since 1932, have added greatly to the per
capita cost of government in this country. The expenditures at-
tributable to wars are considerable, but relatively they have not
increased as rapidly as have other costs. In 1810, for example,
85 percent of the expenditures of the national government were
for the Army and Navy, war pensions or disability payments, or
interest on war debts; in 1930 the corresponding expenditures
were only 5o percent and in 1940 only 30 percent of the total
national expenditures. During the next several years, war costs
will constitute an abnormally high proportion of expenditures,
but in the long run the volume of national expenditures depends
primarily on the extent of the peacetime activities of the federal
government.

Tue NatroNaL DEsT

At various times the national government has found jt neces-
sary or expedient to borrow money, to assume existing debts, or
to guarantee the payment of debts. When this government was
set up it assumed the debts of the preceding confederation, and
shortly thereafter it assumed a Jarge volume of stare debts in-
curred during the Revolution, The government during recent
years has underwritten, usually up to a stated percentage of each
loan, a large volume of private debts. The principal occasions
for extensive long-term borrowings have been wars, although on
several occasions, such as the purchase of territory or during
periods of depression, large sums have been borrowed during
times of peace.

The common method by which the national government bor-
rows is for the Treasury Department, after Congressional au-
thorization, to exchange bonds, notes, certificates of indebted-
ness, or other evidences of indebtedness for cash. A form of

1 Discussions of federal grants will be found on pp. 28¢-205, 473475,
4B7-480.
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ke

forced loan is the process of issuing fiat money or “greenbacks
with a simple promise of redemption at some future date. Con-
gress can make these legal tender and thus compel people to ac-
cept them in payment for services and goods. Governments, like
individuals and private corporations, may have temporary or
floating debts. These may be in the form of short-term notes,
open accounts, OF warrants,

The gross debt of the federal government on June 30, 1940,
was slightly less than $43,000,000,000. This figure may be taken
as the pre-defense-program debt total. After five years of de-
fense and war financing the total federal debt had risen to nearly
$270,000,000,000. For some time to come the amount to be re-
quired annually to meet the interest payments on the federal
debt will exceed the average annual expenditures of the federal
government during the 1920s for all governmental purposes,
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COHAPTER 2].

NATIONAL REGULATION

The Need for National Regulation—Regulation of
Railroads—Regulation of Motor Buses and Trucks,
Inland Water Carriers, and Airplanes—Control of
Electric and Gas Utilities, Telephone and Telegraph
Companies, and Radio Commumication—Control of
Banking—Regulation of Security Exchanges, Public
Utility Holding Companies, and Commodity Ex-
changes—Prevention of Monopoly and Restraint of
Trade and Unfair Methods of Competition—Issuance
of Patents, Registration of Copyrights and Trade-
marks—Administration of Bankruptcy—Control
through Pure Food and Drug Laws—Criminal Law

Tue Neep ror NaTIONAL REGULATION

As has been pointed out in previous chapters, the federal gov-
ernment is a government of delegated powers. Such regulation as
it undertakes must therefore come within one of the powers
given to it under the constitution. The commerce power, the
war power, and the taxing power are the most important—at
least, these three have given to Congress most of the power
under which it has enacted regulatory legislation. To these
should be added the postal power, the power over currency, the
power to grant patents and copyrights, the power over bank-
ruptcy, and a few others of lesser importance.

Many of the framers of the constitution did not desire a strong
central government but hoped rather that the states would exer-
cise most of the controls which might be necessary or desirable.
Even those persons who wished a strong central government
probably did not contemplate 2 government which would exer-
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cise as extensive regulation as the federal government exercises
today. In the beginning the federal government attempted very
little control. It enacted currency legislation, patent laws, and
some minor regulations of commerce. It was not until the latter
part of the nineteenth century that Congress embarked upon
any very extensive programs of regulatory legistarion. In 1864
Congress passed an act providing for the incorporation and reg-
ulation of natonal banks. In 1887 it passed the Interstate Com-
merce Act regulating railroads and in 18go the Sherman Anti-
Trust Law prohibiting monopoly and restraint of trade. In 1906
the Pure Food and Drug Act was placed on the statute books, in
1913 the Federal Reserve Act, and in 1914 the Federal Trade
Commission Act and the Clayton Anti-Trust Law. The years
1933 to 1938 saw the enactment of the Federal Communications
Act, the Securities Exchange Act, the Federal Motor Carrier
Ac, the Public Utlity Holding Company Act, and many other
regulatory statutes,

Numerous factors contributed to the need for federal regula-
tion, One of these was the growth of industry and the increase
in the size of corporations, which rapidly acquired monopolistic
control in certain fields. States alone would have been powerless
to prevent monopoly and restraint of trade. For another thing,
railroads, motor buses and trucks, and pipe lines grew in size and
engaged more and more in interstate commerce. State control
would have been insufficient, unless fortified by national regu-
lation, to prevent abuses and protect the public in these areas.
As large public utility holding companies were organized and
acquired control over operating utilities, federal regulation be-
came imperative if the industry was to be effectively controlled.
In many other areas federal regulation has become essential as
commerce and industry have tended more and more to tran-
scend the boundaries of the several states.

RecuLATION OF RAILROADS

One of the oldest and most important instances of federal con-
trol is that of railroad regulation. In fact, it is probably not an
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exaggeration to say that it represents the most extensive program
of control undertaken by the federal government. 1t should be
noted in passing that the federal government has not taken over
the eatire burden of control of railroads but has left part of their
regulation in the hands of the states. As time has passed, how-
ever, the federal government has assumed more and more of the
burden of railroad regulation. It could probably constitutionally
undertake the entire task of control if it were desirable to do so.
On several occasions Congress has turned over to the Interstate
Commerce Commission the regulation of some phase of the rail-
road operations which was intrastate in character, and the courts
have upheld the constitutionality of the legislation on the
grounds that such control has been needed for proper regulation
of interstate commerce.

Federal regulation of the railroads dates back to 1887. In that
year Congress passed the Interstate Commerce Act establishing
the Interstate Commerce Commission and endowing it with
some regulatory authority. The act of 1887 has been amended
several times. Among the most important amending statutes have
been the Hepburn Act of 1906, the Transportation Act of 1920,
and the Transportation Act of 1940.

From their entry into service until abandonment, railroads are
subjected to governmental control. New railroads or new lines
of railroads may not be built withour government consent. Rail-
roads are required by the Interstate Commerce Act to serve at
reasonable rates and without discrimination, They must secure
the approval of the Interstate Commerce Commission before
combining or consolidating, or before issuing stocks and bonds.
They must make regular reports and keep uniform accounts in
a form prescribed by the Commission, and they may not with-
out the consent of the Interstate Commerce Commission aban-
don 2 line of railway. These various regulatory provisions were
adopted in order to remedy abuses which arose under a policy
of laissez faire. Irresponsible financial manipulation, rebates to
favored shippers, overcapitalization, cutthroar competition
brought the inevitable public reaction, and the Interstate Com-
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merce Act of 1887 and subsequent amendments were an attempt
to overcome these abuses.

In the early peried of railroad development, no attempt was
made to curb the building of railroads. In fact, federal, state, and
local governments tried to stimulate railroad construction by
grants of land or donations of money. As a result, many unnec-
essary lines were built and there was needless duplication of fa-
cilities, a situation from which some of the carriers have never
fully recovered. In 1920 the Transportation Act amended the
Interstate Commerce Act so as to provide that no new line could
be built without securing from the Interstate Commerce Com-
mission what was called a certificate of convenience and neces-
sity. The Commission would issue such a certificate only if it
was convinced that there was public need for the propased rail-
road facilities.!

In recent vears the problem of discontinuance of service by
railways has been one of some importance. Unnecessary railroad
lines had been built, and it became difficult to operate these
lines without a loss, Railroads sought to abandon some of them
without giving much consideration to the public interest. Fur-
thermore, the development of other forms of transportation, es-
pecially motor buses and trucks, made the railroads wish to
abandon certain routes. The Transportation Act of 1920 gave
the Interstate Commerce Commission jurisdiction over abandon-
ment. Under this statutory provision ne railroad may abandon
any line without securing from the Commission a certificate de-
claring that convenience and necessity no longer require the
service,?

An important problem which has received much attention is
that of railroad combination. A complete reversal in attitude to-
ward this question on the part of the government has taken place
during the past fifty years. In 1904 the Supreme Court in the
case of Northern Securities Company . United States held that
a union of the Great Northern and Northern Pacific was a viola-

1U.S. Code, title 49, sec. 1 (18).
1bid., sec. 1 (10) (11} (13) (14) (a1).
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tion of the Sherman Anti-Trust Law.® In the Transportation
Act of 1920, Congress not only removed barriers but endeavored
to encourage combinations. The act covers various forms of rail-
road combination such as pooling, purchases of property, stock
acquisitions, leases, operating contracts, mergers, and consolida-
tions. Under the act, it is lawful for railroads to combine in any
of these ways or for any person who Is not 2 carrier to acquire
control through stock ownership or otherwise with the approval
of the Interstate Commerce Commission. If the Commission
finds that the proposed combination is consistent with the public
interest, it is to give its approval, subject to such terms and con-
ditions or modifications as are reasonable. In passing upon a pro-
posed combination the Commission is to consider the following:
the effect of adequate transportation service to the public, the
effect upon the inclusion or the failure to include other railroads
in the territory involved, the total fixed charges resulting from
the proposed transaction, and the interest of the employees of
the railroads concerned.*

It is highly important that a regulatory body should have the
power to approve or to disapprove of the issnance of stocks and
bonds by the businesses which it regulates. Requests for exces-
sive rates or charges are frequently the result of overcapitaliza-
tion arising from an unjustifiable issuance of securities. If rate
control is to be effective it must be supplemented by control of
stocks and bonds. It was not until 1920 that Congress passed the
Transportation Act as an amendment to the Interstate Com-
merce Act and gave the Interstate Commerce Commission au-
thority over the issuance of securities by railroads. The Inter-
state Commerce Act now provides that no railroad shall issue
any stock, bonds, or other evidence of indebtedness, except cer-
tain short-term notes, without the approval of the Interstate
Commerce Commission. If a railroad issues any securities con-
trary to the act they are void. Although in approving or reject-
ing requests for issuance of securities the Commission has con-
siderable discretion, it must find that the proposed issue is for

3193 US. 197 (1904). 4 U.S. Code, title 49, sec. 5 (2).
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some lawful purpose and is compatible with the public interest.
In general, of course, the Commission seeks to guard against
overcapitalization. In addition it watches carefully the purpase
for which the railroad plans to use the stocks and bonds.

One of the problems which have caused the federal govern-
ment some concern has been the financial condition of some of
the railroads. During many periods in the last thirty years the
railroads have as a whole been unable to eatn a fair return on
their capitalization. Some carriers have consistently operated at
a Joss aver considerable periods of time. It was obvious that if
they were to be restored to financial health their capitalizations
would have to be scaled down. Congress has provided several
methods of doing this: through equity receiverships, through
reorganizations, and through adjustments. These are all federal
court proceedings, with the Interstate Commerce Commission
participating in the latter twa.

The non-accident record of the railroads from about 1920 to
1940 was 2 fairly good one. More recently it has not been as sat-
isfactory. In its annual report for 1946 the Interstate Commerce
Commission states that more than 200 persons were killed and
3500 injured in the previous year as the result of train wrecks.
There are many reasons for this increase in casualties. During
the war the railroads were called upon to carry capacity loads,
and they were unable to replace their rolling stock, to repair
their roadbeds to any appreciable extent, or to buy up-to-date
equipment. Furthermore, there has been a noticeable increase in
the speed of trains. Safety devices have apparently not kept pace
with the increased speed of traffic. For many years, it is true, the
federal government has had legislation perraining ro safety. Laws
have required power-driven brakes for engines and cars, safety
ashpans for Jocomotives, automatic couplers, and inspection of
steam boilers and other railroad equipment. The laws have also
given the Interstate Commerce Commission the power to re-
quire railroads to install automatic train-control and train-stop
devices.® Additional legislation DOW seems to be needed in order

5 Ibid., tide 45, secs. 1, 2, 4, 17, 22, 35, and title 49, sec. 26.
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to enable the Commission to protect the public and to meet the
needs created by faster service.

One of the most important aspects of railroad regulation is
control of rates. Regulation of consolidation, security issues,
new lines, and abandonment are secondary to rates. Since 1920
the Interstate Commerce Commission has had comprehensive
control over rates. Under the Interstate Commerce Act railroads
have a duty to charge only just and reasonable rates. In order
to enforce this obligation the Commission has been given the
power to determine whether or not existing rates are just and
reasonable and to order maximum, minimum, or absolute rates.®
The level of rates of the railroads as a whole is supposed to be
set 50 as to enable them to carn a fair return on the value of their
property over and above operating expenses, In order to be able
to do this intelligently it has been necessary for the Interstate
Commerce Commission to find the valuation of the railroads.
This was no short or simple task, but took many years' worle,
Although the Commission has attempted to keep the rates at a
level which would enable the railroads to earn a fair return, it
has found it difficult to attain this goal, partly owing to the com-
petition from other forms of transportation and partly owing to
a capitalization too high to support a level of rates that shippers
would pay. During many of the past thirty years carriers as a
whole earned only 1 or 2 percent on their capitalization and sel-
dom over 4 percent. During the Second World War their earn-
ings were better than average but that of course was an unusual
situation.

A type of regulation that is closely related to rate contral is
the regulation of accounts. It is difficult for the Commission to
be able to know whether or not rates are just and reasonable
unless accounts are adequate and uniform. The Interstate Com-
merce Act gives to the Commission the authority to prescribe
the forms of accounts and records of the railroads. It also gives
the Commission access to all records and accounts of railroads
and authorization to require reports.

81bid., title 49, sec. 15 (1).
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One of the chief causes for the beginning of government reg-
ulation of the railroads in 1887 was the practice of granting pref-
erences to favored shippers. A shipper who was discriminated
against by a railroad was often placed at a serious comperitive
disadvantage. This was especially true when railroads were al-
most the only important form of transportation. So serious had
this situation become that a large part of the original Interstate
Commerce Act of 1887 was directed at prevention of various
forms of preferences to shippers. Under the law as it now srands
it is illegal for a railroad to discriminate in rates between ship-
pers.” The law also forbids a railroad to give any unreasonable
preference of any kind to a person, locality, district, or class of
traffic.® It conrains another provision which is designed to pre-
vent discrimination, namely, the so-called “long and short haul
clause.” This clause makes it unlawful for a railroad to charge
more for a short haul than for a long haul over the same route
in the same direction or to charge more for a long haul than the
aggregate of intermediate rates over the route.” There are certain
exceptions to thesc provisions against discrimination or prefer-
ence, but the Interstate Commerce Commission has been given
authority to see that any differences are justifiable and reason-
able.

Recurariox of Motor Buses Axp Trucks, INLAND
‘WaTER CARRIERS, AND AIRPLANES

One of the reasons for the financial difficulties of the railroads
has been the competition with which they have been faced from
the motor bus and truck industry. This situation was aggravated
by the fact that, although railroads were subject to stringent
regulation on the part of the federal government, motor buses
and trucks for many years were not subject to governmental
control. In fact, it was not until 1935 that the Federal Motor
Carrier Act was passed bringing four important classes of inter-
state motor carriers under federal control: commion carriers,
that is, those which hold themselves out to serve all; comtract

" 1bid., sec. 2. ®Ibid., sec. 3. ° Ibid., sec. 4.
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carriers, which serve a limited number of customers under con-
tract; private carriers, namely, those who own and operate mo-
tor carriers in furtherance of any commercial enterprise; and
transportation brokers, who are defined by the law as persons,
other than common or contract carriers, who sell or arrange for
transportation.’® It should be remembered that the Federal Mo-
tor Carrier Act regulates only those carriers engaged in inter-
state commerce and lcaves the control of intrastate motor car-
riers to the several states.

The controls which have been imposed upon motor carriets
are similar to those imposed upon railroads. However, certain of
the controls are more jmportant and others less so, since the
problems which the government faces obviously vary with the
different forms of transportation. In the case of motor carriers,
certificates of convenience and necessity have been much more
important than in the case of the railroads. It is much easier for
a person to enter the business of mator transportation than to
start a new railroad. The original cost of motor equipment is
not heavy and the cost of operation is greatly reduced because
the federal and state governments construct and maintain the
highways. Withour restriction of numbers the highways mighe
become congested with bus and truck lines. All persons propas-
ing to begin operating after 1935 common or contract motor
carriers in interstate commerce were required by the act to se-
cure certificates of convenience and necessity. Congress pro-
vided, however, that persons already operating at the time of the
passage of the act of 1935 should be issued certificates more or
less automatically upon application to the Interstate Commerce
Commission. Some notion of the large number of persons en-
gaged in interstate motor operations can be gained from the fact
that by 1937 morc than go,coo had applied to the Interstate
Commerce Commission for certificates, alleging that they had
been operating before the date of the act.

As might be expected, the Federal Motor Carrier Act of 1935
provides for rate regulation, prohibits discrimination, and re-

" 1bid., sec. 303.
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quires reports from common carriers. Less drastic regulations
pertaining to rates have been imposed upon contract carriers.
The Motor Carrier Act imposes upon both common and con-
tract carriers regulations with regard to the issuance of stocks
and bonds similar to those imposed upon railroads under the
Interstate Commerce Act as amended by the Transportation Act
of 1920.** Because of the financial limitations of many motor car-
riers and the rather hazardous character of motor transportation,
the federal law declares that no certificate or permit may be is-
sued to a motor carrier unless it complies with the Interstate
Commerce Commission’s rules pertaining to the filing of surety
bonds or insurance. This regulation is designed to assure persons
who have suffered loss or injury that a carrier will be able to
meet its lability. Finally, the Commission has been given the
power to make regulations designed to promote the safe opera-
tion of vehicles by fixing qualifications and maximum hours for
employees and by prescribing standards for motor vehicle
equipment.**

Until 1940 the federal government made little attempt to
regulate inland water carriers. One of the chapters of the Trans-
portation Act of 1940, however, imposed regulations on com-
mon and contract water carriers similar to those imposed on
railroads and motor carriers and turned over the task of enforce-
ment to the Interstate Commerce Commission. One of the im-
portant provisions of this act requires all common and contract
carriers to obtain certificates of convenience and necessity or
permits from the Interstate Commerce Commission before en-
gaging in operations. The law provides that carriers which were
in bona-fide operation at the time of the act are entitled to cer-
tificates or permits as a matter of right." The act contains sev-
eral detailed provisions pertaining to rates of water common
cartiers similar in many respects to the provisions of the Inter-
state Commerce Act pertaining to railroads. The Interstate Com-

1 Ibid., sec. 314.
12 [bid., sec. 3042 (2) and (3).
18 Jbid., sec. gog (a) and (e).
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merce Commission has been given much less power to control
the rates of contract carriers, The latter are under the obligation
to establish reasonable minimum rates. The Commission has au-
thority to alter minimum rates in accordance with certain poli-
cies set forth in the act. The act also forbids preferences to per-
sons, ports, localities, or traffic and gives the Commission power
to require reports, prescribe the form of accounts, and inspect
all records.™*

The only important form of interstate transportation that has
not been placed under the jurisdiction of the Interstate Com-
merce Commission is transportation by airplane. The control of
aviation has been given by Congress to the Civil Aeronautics
Board and the Administrator of Civil Aeronautics. Both of these
are attached to the Department of Commerce. The control exer-
cised aver aviation is of two kinds: regulation of common car-
riers by plane, and safety protection for persons using these
carriers as a medium of transportation. The regulation of air-
planes as common carriers follows closely that of control of
other forms of transportation. Certificates of convenience and
necessity are required, preferences are prohibited, and rates are
regulated.”® By statute and through rules and regulations of the
Civil Aeronautics Board, elaborate safety precautions have been
adopted for airplanes and airplane transportation. Many kinds of
certificates are required. Certificates are required for all pilots
and mechanics of aircraft. Type certificates which are issued for
aircraft, engines, and propellers testify to the design, materials,
or construction of planes and parts. Production certificates allow
manufacturers to make duplicates of approved aircraft or parts.
Airworthiness certificates are issued to owners of aircraft if their
Planes after inspection conform to requirements and are deemed
to be in safe condition for operation.” In addition to issuing cer-
tificates, federal authorities have made numerous safety rules and
regulations pertaining to planes and flying. These are contained

14 7bid., sec. 9os, 907, 913.
15 1bid., secs. 481, 483, 487, 480.
18 Jbid., sec. §53.
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in the Air Traffic Rules promulgated by the Civil Aeronautics
Board. They are numerous and detailed, covering minimum alti-
tude, signals, landings, take-offs, passing, acrobatic flights of air-
craft, ete.”

CoxtroL. oF ELECTRIC AND GaS UTiLiTiEs, TELEPHONE AND
TeLecrapH ConipaNies, AND Rapto ConIMUNICATION

State control of electric and gas utilities antedated federal reg-
ulation, Obviously early public utility systems were local, or at
best no more than state-wide in area. As time passed there was a
steady increase in interstate operations. In addition, mergers,
consolidations, and the formation of holding companies in-
creased the size of utilities and made federal control essential,
since state control even at its best could not be relied upon to be
adequate. The federal government has not attempted, however,
to cover the entire field of control but has left large areas to the
several states.

The agency to which Congress has delegated the task of regu-
lating gas and electric utilities is the Federal Power Commission,
which was established in 1920 with very limited authority. Its
principal task at that time was to issue licenses for persons wha
wished to build dams or erect power plants on land belonging to
the government of the United States or on the navigable waters.
The Commission still has this right to issue licenses and may at-
tach thereto numerous conditions which are intended to pro-
mote the public interest.”® At the expiration of the license the
federal government has the power to take over any project on
condition that the licensee is paid the money which it has spent
on the project.

In 1935 Congress added to the jurisdiction of the Federal
Power Commission by giving it control over electric utilities
engaged in the transmission or sale at wholesale of electric en-
ergy in interstate commerce. No electric utility may merge,
consolidate, lease, or sell its facilities without first having secured

*Code of Federal Regulations, Cumulative Supplement, 1944, title 4,
secs. 6o.152, 60.32, 60.3300, 60.3503, 60.342.
1818, Code, title 16, sec. 8o3.
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authorization from the Federal Power Commission. Securities
may not be issucd without Commission approval. All rates and
charges must be just and reasonable. If the Commission finds that
any rate is unreasonable or discriminatory it may fix a reason-
able or non-discriminatory rate. It also has the right to require
uniform accounts and records and to demand reporrs of all util-
ities under its jurisdiction. Whenever it finds that any interstate
service is inadequate or insufficient, the Commission may order
the establishment of proper or adequate service. It may even
order an electric utility to establish physical connection with an-
other utility if necessary or appropriate in the public interest,'®

In 1938 Congress gave the Federal Power Commission author-
ity to regulate companies engaged in the interstate transporta-
tion of natural gas. Constitutional and economic difficulties had
made state control of certain aspects of this industry difficult.
The United States was rapidly being covered }vith a vast net-
work of natural gas pipe lines which stretched from Texas east-
ward to New York and northward to Minnesota. Under the
Natural Gas Act of 1938 the Federal Power Commission has ju-
risdiction over persons engaged in the transportation of natural
gas in interstate commerce and the sale in interstate commerce
of natural gas for resale for ultimate public consumption. Rates
must be reasonable and non-discriminatory. If upon investiga-
tion the rates are found to be unreasonable or discriminatory the
Commission may fix reasonable and non-discriminatory rates. It
is authorized to order a company to extend or improve its facil-
ities or to establish a physical connection with the facilities of
any person engaged in the local distribution of gas to the public.
It has been given control over accounts and records similar to
that exercised by federal authorities over other utilities and
transportation companies.”

Prior to 1934 the federal government regulated to some extent
interstate telephone and telegraph communication through the
Interstate Commerce Commission. In 1934 the control of tele-
phone and telegraph communication was strengthened and was

19 Ibid,, sec. 824. 2 bid., sec. 824.
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taken from the Interstate Commerce Commission and given to
the newly created Federal Communications Commission. Under
the law as it now stands the Federal Communications Commis-
sion has the power to prescribe reasonable charges, practices,
or regulations of interstate telephone and telegraph companies if
it finds existing ones are unreasonable. It may prescribe forms
for accounts and require reports. It has the power to issue cer-
tificates of convenience and necessity and to approve petitions
for consolidation.*

The chief task of the Federal Communications Commission
is the regulation of radio. In the field of radio communicarion
the federal government has assumed exclusive jurisdiction, This
arrangement is necessary since joint control by states and federal
government would give rise to endless confusion and inter-
ference. Although there was some regulation of wireless by the
federal government as early as 1g1o, it was not until the creation
of the Federal Radio Commission in 1927 that effective control
was inaugurated. In 1934 the name of the Commission was
changed to the Federal Communications Commission.

One of the important tasks of the Federal Communications
Commission in regulating radio is to issae several kinds of per-
mits or licenses in the public intevest, comvenience, and necessity.
Licenses are issued for comparatively short periods of time but
may be renewed if the requirements of public interest, conven-
ience, and necessity can be satisfied. They may be revoked on
grounds sct forth by starute.

The Federal Communications Commission is expressly for-
bidden ta exercise over the radio any general power of censor-
ship which interferes with the right of free speech. Indirectly
the Commission may act, however, as a kind of censor, since
it is given the power to issue or refuse to issue station licenses
on the basis of public interest, convenience, and necessity; and
this is a very comprehensive term indeed.

Another important task of the Federal Communications Com-
mission has been to establish a band of frequencies from 550 to

2 Ibid,, title 47, secs. 202, 203, 213, 213, 219, 220.
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1600 kilocycles known as the “broadcast band” and assign sta-
tions to these frequencies. Of the frequencies or channels in the
broadcast band many have been designared as clear chanmels,
and large stations have been assigned to them. Some have been
designated as regiomal chanmels, and stations with less power
have been assigned to these frequencies. A. few frequencies have
been designated as local chammels to be used by small stations,
Needless to say, the task of controlling radio communication
involves the making of a large number of detailed rules and
regulations, and this the Federal Communications Commission
has done covering such matters as keeping an adequate operating
log, the minimum regular operating schedule for stations, the
announcement of call letters, and the location of stations.®

The average person thinks of the Federal Communications
Commission chiefly as an agency for regulating ordinary radio
broadcasting. Its functions are more extensive and its task more
complicated than that, The frequencies which can be used for
some sort of radio communication stretch from about 10 kilo-
cycles to 30,000,000 kilocycles.® From this it can be seen what
a comparatively small area is covered by the present broadcast
band. The frequencies on both sides of the broadcast band have
been assigned for many uses, such as point-to-point communi-
cation, ships, airplanes, amateurs, experiment, television, FM
broadcasting, educational broadcasting, and governmental pur-
poses.™

ControL oF Baxging

Unlike many other powers, the authority over banking is not
expressly given to the federal government by the constitution,
In the well-known case of McCulloch v. Maryland, however, the
Supreme Court held that the federal government had implied
power to charter a national bank. Incorporating and regulating
national banks is necessary and proper in order to carry out

22 Code of Federal Regulations, ttle 47, secs. 3.121, 3.151, 3.155.

% See Annual Report of the Federal Commmmnications Connmission, 1946
{(Government Printing Office, Washington, 1946), p. 5.

* Ibid., pp. 15-20.
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more effectively some of the express provisions of the consti-
tution.

Like the railroads, moror carriers, and electric and gas utilities,
the banking business is a business affected with a public interest
and has been subjected to extensive and derailed regulation.

For one thing, the federal government has made detailed
regulations concerning the entry into the business of national
banks. An application must be filed with the Comptroller of the
Currency. Persons desiring to establish a national bank must have
a minimum amount of capital, varying with the size of the city
in which the bank is to be established. In making the investiga-
tion as to whether or not an application should be granted,
consideration must be given to such factors as the character and
experience of the organizers and officers, the adequacy of exist-
ing banking facilities in the community, and the prospects of
success of the enterprise if efficiently managed.”

An important aspect of federal control of banking is the re-
quirement of reports to and examination by governmental au-
thorities. In the case of no other business is this more important;
the financial condition of banks is of very direct interest to every
person who uses their facilities, Every national bank is required
to make at least three reports each year. National banks must
be examined at least twice a year. Bank examiners visit a bank
unannounced, look at the records, and report irregularities to
the Comptroller of the Currency.*

The Comptroller of the Currency has been given certain
powers over the establishment of branch banks and the consol-
idation of national banks. Federal laws contain a number of
restrictions on the power of national banks to make loans, the
rate of interest thar they may charge, the ownership of real
property, the issuance of national bank notes, and many other
matters.

Although the system of national banks which was provided

B See Instructions of the Comptroller of the Currency Relative to the
Organization and Powers of National Banks, 1928 (Government Printing
Office, Washington, 1928), p. 1.

2.8, Code, title 12, secs. 161-164, 481.



National Regulation 455

for by federal act in 1864 was a considerable improvement over
the system of state banks, it had many weaknesses. In order to
remedy some of them the Federal Rescrve System was cstab-
lished in 1913. Under it the country has been divided into twelve
districts with 2 Federal Reserve Bank in each district. At the
head of the Federal Reserve System is the Board of Governors,
each member of which is appointed by the President with the
advice and consent of the Senate for a term of fourteen years,
Every national bank is required to be a member of the Federal
Reserve System, and state banks may become members with the
consent of the Board of Governors.

The Federal Reserve Act sets forth in detail the powers of
the Board of Governors. Among other things the Board may
examine the affairs of each Federal Reserve Bank and each
member bank and may require reports. It may permit Federal
Reserve Banks to discount the paper of other Federal Reserve
Banks.

Primarily Federal Reserve Banks are banks that serve other
banks and perform numerous financial functions of a semi-
public nature. For example, they may discount notes, drafts,
and bills of exchange issued or drawn for agricultural, industrial,
or commercial purposes. Federal Reserve Banls have the power
to sell and purchase state, federal, and municipal bonds. They
may receive depasits from member backs and from the govern-
ment of the United States. One of the most important powers
of the Federal Reserve Banks is their power to issue currency.
The federal reserve motes which they issue have become an
important part of the currency of the United States. The condi-
tions under which federal reserve notes may be issued are de-
signed to give greater elasticity to our currency, expanding or
contracting its volume according to needs.

The Federal Deposit Insurance Corporation is an important
agency in our system of governmental control of banking. It
was established after the “bank holiday” of 1933 and insures
deposits up to $5000 for every depositor in any bank that is a
member of the system. It has been estimated that this protects
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more than ¢8 percent of the depositors of the United States.™
Berween 1934 and 1942 only 300 banks failed. More than 200
of these were insured banks and the Federal Deposit Insurance
Corporation made good the losses in accordance with the act.

Recuration oF Security Excraxces, Pustic Urity
Horpixg Coatpanivs, axp CoMaiobiTy Excrances

One of the phenomena which characterized the era from 1920
to 1930 and which undoubtedly contributed to the depression
that followed that decade was the inordinate speculation on the
stock exchanges of the country. Another was the selling of vast
quantities of highly speculative and in many cases worthless
stocks to members of the public who could ill afford the luxury
of speculation, Millions of small investors knew little of the
securities they were buying and were ready prey for unscrupu-
lous promoters. Even supposedly reputable banking houses were
none too careful of the interests of their clients. In addition,
“insiders” often enriched themselves unjustly, and the public
suffered. All this Jed to demands for corrective legislation. Two
federal laws were enacted in order to remedy some of these
abuses, the Securities Act of 1933 and the Securities Exchange
Act of 1934.

The Securities Act of 1933 requires that persons who use the
facilities of interstate commerce or the mails to sell stocks and
bonds must register with the Securities and Exchange Commis-
sion. The Commission requires a considerable amount of infor-
mation to be submitted and made available to the public at the
time of registration.” The purpose of the Securities Act is not
to guarantec that issues of securities are sound but merely to
give purchasers detailed and accurate information concerning
stocks and honds that are being issued and the finaneial situation
of corporations issuing them. The act provides for the exemp-

2 Anmual Report of the Federal Deposit Insurance Corporation, 1940
(Government Printing Office, Washington, 1940), p. 11.

2 Annual Report of the Comptroller of the Currency, 1942 (Govern-~

ment Printing Office, Washington, 1942), p. 106.
2 U.S. Code, title 13, secs. 77e and 77f.
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tion from registration of many kinds of securities, such as gov-
ernment bonds, short-tecmr notes, and issues under a certain
amount.

The Securities Exchange Act of 1933 gave to the newly
created Securities and Exchange Commission power to regulate
certain practices on the various stock exchanges in the United
States. Among the important provisions were those that required
the registration of security exchanges unless exempted by the
Commission and provided for the revocation of this registration
for violation of the act or of the rules of the Commission. Sim-
ilarly all brokets, dealers, and members of these exchanges must
register, and their registration may be revoked by the Commis-
sion. Furthermore all securities which are traded on these markets
must be registered. Other provisions of the law give federal
authorities the power to fix margin requirements, prohibit the
circulation of false information in order to induce persons to
buy securities, and outlaw certain vicious practices by which
insiders formerly manipulated the markets for their own gain.”

A third important task of the Securities and Exchange Com-
mission is the regulation of public utility holding companies.
The period from 1920 to 1930 was marked by the growth of
large holding companies in the public utility industry. In some
instances a vast pyramid of holding companies, one on top of
another, was erected. For the most part these corporate mon-
strosities were of little benefit either to the public or to the
ordinary investor, but were devices to enrich a few promoters.
Many were unsound. State control was either inadequate or
non-existent. When the depression came, some of them, such as
the Insull group, crashed, with serious loss to persons involved.
The result was a widespread public demand for federal control,
a demand which crystallized into the Public Utility Holding
Company Act of 1935. Under this act all holding companies that
controlled gas and electric urilities Wwere required to register
with the Securities and Exchange Commission, which was given
the power to examine the corporate structure of every public

0 1bid. secs. 8¢, 78f, 78g, 78h, 78i, 87, 781, 780.
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utility holding company and to determine the extent to which
it should be simplified. The Commission was also authorized
to require any utility system to take such steps as might be
necessary to make it into a well-integrated system.” As a result
of this Jaw many holding companies reorganized and simplified
their structures. Others which failed to do so voluntarily were
required to reorganize by the Commission. The constitutionality
of this so-called “simplification” provision was challenged by the
utilities but it was upheld by the Supreme Court.*

A “futures contract” is an agreement on the part of the seller
to deliver and on the part of a buyer to receive and pay a certain
price for a certain kind and quality of a commodity at a specified
time. Trading in futures is confined, as a rule, to wheat, corn,
oats, rye, soybeans, cotton, and certain other agricultural com-
modities. Because of excessive speculation in commadity futures
on the various grain exchanges following the end of World War
I, the federal government passed the Grain Futures Act of 1921.
In 1936 Congress passed the Commodity Exchange Act, which
amended the Grain Furures Act by strengthening certain of its
provisions.

Under the law as it now stands a commodity exchange must
be registered and designated as a contract market. Every con-
tract market is required to furnish to the Commodity Exchange
Authority, which has been entrusted with enforcement of the
act, a copy of its by-laws and rules; it must permit inspection
of its books and keep its records in a form prescribed by the
Authority. All commission merchants and floor brokers must
register and must furnish certain information concerning their
operations. The dissemination of false and misleading informa-
tion is prohibited, fraudulent practices are forbidden, and certain
fictitious transactions have been outlawed, The Commodity Ex-
change Act gives to the Authority some power to prevent
excessive speculation. Unfortunately the law does not give any

8 1bid., secs. 79d, 70f, 70g, 79h, 70k.
2 American Power and Light Co. v. Security Exchange Commission, 329
US. 90 (1946).
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power to fix margin requirements. Recently, because of appar-
ently excessive speculation in commodity futures, there has been
agitation to give same federal agency this power. The act pro-
vides several methods of enforcement. Orders to cease and
desist from illegal practices may be issued against any com-
modity exchange, or its officers or employees. A failure to
comply with such orders may result in a fine or prison sentence.
If any board of trade, commission merchant, or floor broker
violates any law or rule of the Commodity Exchange Authority,
the license may be suspended or revoked.”™

PreVENTION OF MoxoPoLY AND RESTRAINT OF TRADE
AND UNFAIR METHODS OF COMPETITION

One of the most important economic developments of the
past seventy-five years in this country has been the growth of
monopolies, or trusts, as they are commonly called. The devel-
opment started soon after the Civil War and by 1890 had
reached such menacing proportions that Congress in response to
public agitation passed the Sherman Anti-Trust Law of 18go.
The Sherman Act with its amendments is the backbone of fed-
eral legislation on this subject today. Its provisions declare that
every contract, combination, or conspiracy in the form of trust
or otherwise in restraint of trade between the states or with
foreign nations is illegal. They further declare that every person
who shall monopolize or attempt to monopolize trade or com-
merce among the states or with foreign nations is acting illegally.
They further declare that every person who shall monopolize
or attempt to monopolize trade or commerce among the states
or with foreign nations shall be deemed guilty of a misdemeanor.
The act relies entirely upon suits in court, either by private
parties or by the Department of Justice, for its enforcement.
These may take the form of suits for injunctions or damages, or
of criminal prosecutions giving rise to a fine or short imprison-
ment.*

B 1J.S. Code, title 7, secs. 6, 6b, 6c, 6f, 6g, 7a, 7b, 132,
# [bid., title 135, secs. 1, 2, 4, and 26.
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Under the Sherman Anti-Trust Law numerous suits have
been brought with varying degrees of success. Such large cor-
porations or groups as the Standard Oil Company, the American
Tobacco Company, the Associated Press, and the American
Medical Association have been found guilty of violating the
Sherman Act.

Although the Sherman Act may have had some deterrent
effect, it certainly has not prevented the growth of large cor-
porate groups, for despite numerous suits and prosecutions con-
centration of industrial control has continued. In fact it had
grown to such alarming proportions in 1938 that Congress ap-
pointed a committee known as the Temporary National Eco-
nomic Committee to investigate monopoly and restraint of trade.
The report of this Committee contains some very interesting and
important information. For example, some of the testimony
showed that prior to World War II one company controlled
100 percent of the manufacture of aluminum, three companies
86 percent of the manufacture of automobiles, two companies
95 percent of the manufacture of plate glass, and three com-
panies 8o percent of the production of cigarettes.” These are 2
few of the more striking illustrations of the fact that the Sher-
man Anti-Trust Law had not prevented the growth of mo-
nopoly in the United States.

In addition to the Sherman Act Congress has enacted other
laws which are intended to prevent monopoly and restraint of
trade. Among the more important of these are the Clayton Act
of 1914 and the Packers and Stockyards Act of 1921, Under
the Clayton Act four specific practices are prohibited if they
tend to create 2 monopoly or restrain trade between the states.
The first of chese is the purchase by one corporation of the
stock of a competing corporation. Another is the making of so-
called exclusive dealing agreements, under which a dealer agrees
to sell only the products of one company. Another is the making
of price discrimination between purchasers of commodities of

3 See Hearings of the TNEC, 75th Congpess, 31d session (Gavernment
Printing Office, Washington, 1939), pp. 136-137.
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the same kind. The last is the prohibition of so-called inter-
locking directorates, that is, arrangements in which one person
holds directorships in two or more competing corporations.®
Some of these provisions of the Clayton Act have not been effec-
tive, especially the one forbidding the purchase of stock of one
corporation by a competing corporation and the provision for-
bidding interlocking directorates. The anti-trust provisions of
the Clayton Act may be enforced through suit in court or by
proceedings before the Federal Trade Commission,

In 1921 Congress passed the Packers and Stockyards Act. In
part this was an anti-trust law aimed at one particular industry,
the packing industry. It prohibits a number of specific practices
that had prevailed in that business and that were likely to result
in restraint of trade. It forbids unfair, deceptive, or discrimina-
tory practices, unreasonable preferences to persons or localities,
and apportionment of supplies, territory, purchases, or sales.*
The law places the enforcement of its provisions in the hands
of the Secretary of Agriculture. In actual practice, however, it
is the Production and Marketing Administration of the Depart-
ment of Agriculture which carries out the administration of
the law,

In 1914 Congress passed the Federal Trade Commission Act
establishing the Federal Trade Commission and forbidding un-
fair methods of competition in interstate commerce.® This
provision represents an effort to retain the competitive system
but to eliminate certain of its undesirable practices. The Federal
Trade Commission Act does not in any way attempt to define
unfair methods of competition or to list the specific practices
that are forbidden. As a result it has been necessary for the
Federal Trade Commission and the courts through a series of
decisions to define this term.

One of the prevalent practices which have been considered
unfair methods of competition is misbranding. This has assumed

8 U.S. Code, ttle 15, secs. 13, 14, 18, 10.
87 [bid., title 7, secs. 202208,
% [bid., title 1y, sec. 45.
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a wide variety of forms, such as misrepresentation of the quality
of goods or misrepresentation of the place of manufacture,
Another unfair practice is known as passing off. This latrer
consists of imitating the goods of a rival firm with a well-estab-
lished reputation by placing goods in similar packages or
employing a trademark resembling that of another company.
Conrmercial bribery is another unfair method of competition
that has caused the Commission some trouble. This consists of
paying the purchasing agents of customers in order to induce
them to buy goods from the company paying the bribe. Corz-
mercial espionage, another unfair method of competition, con-
sists of hiring the employees of a rival firm to divulge trade
secrets such as volume of business, names of customers, etc.
Many other practices have been listed by the Federal Trade
Commission as unfair.®

In seeking to prevent unfair methods of competition the Fed-
eral Trade Commission sometimes uses its so-called regular pro-
cedure and sometimes employs trade practice conference proce-
dure. Under the former any person who has been injured by the
use of an unfair method of competition may file an application
with the Federal Trade Commission. After proper consideration
the Commission may decide that the application should be dis-
missed, or it may decide that there is sufficient evidence to
justify the issuance of 2 complainc. In the Jatter case the Com-
mission holds a hearing and may decide ta dismiss the complaint
or to issue an order to cease and desist. The trade practice
conference procedure has already been described*®

Isscancr o PatenTts, RegistraTiON OF COPYRIGHTS
AND TRADEMARKS

The federal government exercises exclusive control over the
issuance and protection of patents. Fortunately the framers of
the constitution conferred upon Congress the power to graat

# For a list of unfair methods of competition, see Annual Report of the
Federal Trade Commmission, 1941 (Governmenc Printing Office, Washing-
ton, 1941), pp. 82 ff.

% 8ee pp. 372-373.
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to inventors exclusive rights to their discoveries, State control,
even ar its best, would probably have resulted in considerable
diversity and confusion,

The organization entrusted with the task of issuing or refusing
patents is the Patent Office located in the Department of Com-
merce. Each year it is deluged with thousands of applications
which it must examine and pass upon. Between 1836 and 1943
the office granted more than 2,275,000 patents. In order to make
available to the public information concerning patents the Patent
Office publishes a document known as the Official Gazette which
appears weelly and contains drawings and descriptions of pat-
ents that have been granted together with decisions in patent
cases.

The patent laws enumerate four kinds of inventions or dis-
coveries for which patents may be obtained: a machine, an art,
a composition of matter, or a manufacture. A patent may also
be obtained for the creation of a new kind of plant or for a
design.™ In the case of all of the above, the invention or creation
must be new, and in the case of all except plants and designs it
must be useful.

To obtain 2 patent involves much time and minute attention
to detail. In fact, so complicated is the procedure that the Patent
Office advises that no one proceed without the aid of a patent
attorney. After the necessary papers have been filed, a search is
made by an examiner in the Patent Office to determine wherther
or not the applicant is entitled to a patent. Provisions have been
made for review of the decision of an examiner, first by persons
within the Patent Office and later by the Court of Customs and
Patent Appeals.

Patents are granted for seventeen years except for design
patents, which are issued for shorter periods of time. A patent
may not be renewed except by special act of Congress. During
the life of a patent the owner has the exclusive right to make,
to use, or to seil his invention thronghout the United States and
its territories. A patent or any interest therein may be assigned.

£7J.8. Code, title 35, sec. 31.
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In fact, the practice of assigning patents to large corporations
has become a more and more prevalent practice. Many large
monopolies have been built up and maintained by control of
patents in a particular field.

Although the Patent Office is charged with the issuance of
patents, it does not have jurisdiction over questions of infringe-
ment. The owner of a patent must look to the federal courts for
protection through suits for damages or injunction.

Our patent system has been severely criticized by many per-
sons in recent years. They have contended that it does not
perform the function for which it was intended, namely, that
of encouraging, rewarding, and protecting inventors and con-
ferring the benefits of their efforts upon society. One of the
objections to the system is thar it permits the suppression of
inventions at the whim of the owners of patents. Another criti-
cism arises from the cost and time necessary to secure a patent.
This is especially serious if an inventor has little money and his
invention is very valuable. Large corporate interests that are
likely to be injured by the grant of the patent will spend thou-
sands of dollars harassing an inventor by numerous suits in the
Patent Office and in the federal courts. Another criticism, and
perhaps the most serious, is that our system fosters monopoly.
It is true that it was intended to give 2 monopoly to an inventor
for a limited period of time. As it has developed, however, it
has contributed materially to the growth of large corporate
monopolies. Corporations have built laboratories and then ob-
tained a monopoly of inventive talent in the field. Furthermore,
large corporations often attempt to purchase all important new
patents in a particular field, thus retaining their monopoly.
Finally, through patent pools or cross-licensing of patents two
or three large companies may obtain a very decided advantage
over competitors in 4 field and thus enhance their monopolistic
position. All of these criticisms raise 2 grave question as to
whether it might not be wise for the government to exercise
far more control over patents than it now does.

The registration of copyrights is another area of control exer-
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cised exclusively by the federal government. Federal legislation
on this subject goes back to 1790. The present copyright statute
was passed in 190g and with amendments, including a codifica-
tion in 1947, forms the basis for the law today.

The procedure for obtaining a copyright is very simple. In
case of certain works such as books, prints, or maps a copyright
may be obtained upon publication with notice of copyright.
If a person wishes to register his claim to copyright he must
file application and send two copies of the published work and
pay the necessary fee to the Register of Copyrights, who is
attached to the Library of Congress. A person desiring 2 copy-
right must affix to each published work a notice of copyright.**
In the case of unpublished works, the applicant is required to
deposit only one copy of the work and to pay the necessary
fee. No search is made to determine whether or not the applicant
is entitled to a copyright. If the subject matter is the kind that
can be registered under the law and the simple procedural re-
quirements have been met, the registration is automatic. In this
respect copyright procedure differs from patent procedure. If
any person claims that an applicant is not entitled to registration,
he must bring suit in a federal court.

The Copyright Act lists a number of things for which copy-
rights may be registered, such as books, periodicals, lectures,
dramatic compositions, musical compositions, maps, works of
art, photographs, and motion pictures. A copyright lasts for
twenty-eight years and may be renewed for another twenty-
cight years. The owner of a copyright is given certain valuable
and exclusive rights: to print, reprint, publish, copy, and sell the
work; to translate, to male any version thereof, or to dramatize
it. If it is a copyright for a musical composition, the owner has
the exclusive right to public performance for a profit.®

Another area in which the federal government exercises some
control, but which is less important than either patents or copy-
rights, is that of trademarks. Here, however, the federal govern-

42 Ibid,, title 17, secs. 10 and 19.
3 Jbid., sec. 5.
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ment shares control with the states. The federal Jaw covers the
registration and protection of trademarks used in interstate and
foreign commerce, and the state laws pertain to trademarks used
in intrastate commerce. The federal government has from time
to time passed trademark acts. All of these have been superseded
by an act of 1946, which now covers the field. Under the faw
as it now stands a person may register with the United States
Patent Office a trademark used in commerce unless it contains
immoral, deceptive, or scandalous material; or comprises the
flag or insignia of the United States, a state, municipality, or
foreign state; or consists of a mark which so closely resembles
the mark of another a5 to deceive the purchaser; or consists of
a mark that is merely descriptive in some way of the goods.*
The procedure for registration js much more complicated than
that for registration of copyrights. An examiner in the Patent
Office makes an investigation to determine whether or not the
mark is registrable. Opportunity for review and other proce-
dures wichin the Patent Office are prescribed. Appeals from
acrions within the Patent Office may be taken to the Court of
Customs and Patent Appeals.*’

ADMINISTRATION OF BANKRUPTCY

Article 1, Section 8, of the constitution declares that Congress
shall have the power to make uniform laws on the subject of
bankruptcies, In accordance with this constitutional grant, Con-
gress has from time to time enacted bankruptcy laws. The
present law was enacted in 1898 but was drastically revised in
1938. The administration of bankruptcy is carried on entirely
under control of the federal district courts. So numerous are the
cases and so involved and rechnical the problems that it has been
found necessary to delegate most of the details to persons called
referees, who operate under the judges of the various district
courts,

The federal bankruptey law recognizes two kinds of bank-
ruptcy: wolumtary, in which the individual himself peritions

4 1bid,, titde 13, sec. 1052, 45 1bid., sec, 1071,
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to become a bankrupt, and involuntary, in which some creditor
or group of creditors files the petition. Certain kinds of persons,
such as municipalities, railroads, insurance companies, and bank-
ing corporations, may not go through bankruptcy.* If they be-
come involved in financial difficulties, other procedures are
provided.

As has been stated, the procedure in bankruptcy is compli-
cated and is apt to require considerable time for its completion.
First, the person must be adjudged a bankrupt by the court. In
voluntary bankruptcy, this is not usnally contested, but in invol-
untary bankruptcy there may be considerable litigation, After
the adjudication in bankruptcy a meeting of all creditors is called
by the court, claims are filed, and a frustee is elected. It is the
duty of the trustee, who represents the creditors, to collect the
assets of the debtor, to reduce them to money, to pay such divi-
dends to the creditors as it is possible to do, to set aside cerrain
exempt property for the bankrupt, and to close up the estate as
quickly as possible. An important fearure of the bankruptey law
is the provision pertaining to discharge of the bankrupt. Unless
he has committed one of several acts set forth in the bankruptcy
law, there is little difficulty in obtaining this discharge. The dis-
charge relieves him of all previously incurred financial obliga-
tions, with certain exceptions stated in the law.“

In addition to the bankruptcy law, Congress has enacted a
number of other statutes designed to provide relief for certain
debtors. One of these provides an arrangement for the relief of
local governments which find themselves overburdened with
debts. Another affords railroads an opportunity to reorganize.
A third gives other business corporations a chance to reorganize
when they find themselves in serious financial difficulties. There
is also a law that gives to so-called wage earners a chance to
make a special arrangement with their creditors whereby they
can pay their obligations over an extended period of time.*

48 1bid,, title 11, secs. 22, 95.
41 ]bid., secs. 32, 35, 104, 107.
48 [bid., secs. 1200-1229, 701799, 401403, 205, 526~579, 1001~1086.
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ControL Trrouen Pure Foop axp Drue Laws

The control which the federal government exercises through
the pure foed and drug laws is what might be called minor reg-
ulation, by way of contrast to its control over railroads, motor
buses and trucks, banking, or electric and gas utilities. In the
case of these latter businesses, the federal government exercises
extensive controls over most of their operations, but in the case
of foods and drugs it goes no farther than to seek to prohibit
certain fraudulent and dangerous practices that might be inju-
rious to the public,

Because of the dangerous and widespread adulteration and
misbranding which existed in the food and drug business during
the latter part of the nineteenth century and the beginning of
this century, Congress in 1906 passed several laws designed to
protect the public against some of the worst dangers. The best
known of these was the Pure Food and Drug Act of 1906,
which forbade the shipment in interstate commerce of mis-
branded foods and drugs. At about the same time Congress en-
acted the so-called meat inspection acts. These laws, which are
still on the statute books, provide for the inspection by federal
authorities of cattle, meat products, and packing establish-
ments.*

Under the laws the food and drug situation in the United
States improved materially. Even so there were many weak-
nesses. Finally in 1938 Congress passed the Food, Drug, and Cos-
metic Act, which amended many of the provisions of the Pure
Food and Drug Act. It prohibits the introduction into or receipt
in interstate commerce of any food, drug, device, or cosmetic
which is adulterated or misbranded, It contains definitions of the
terms “adulterated” and “misbranded.” In general “adulterared”
refers to products that are poisonous or injurious to health, and
the term “misbranded” refers to products that are not adequately
or properly labeled or the label of which contains false informa-
tion concerning the content.”® The Food, Drug, and Cosmetic

© Ibid., title 21, secs. 71-89.
8 Ibid., secs. 321, 331, 342, 343, 351, 352, 361, 362.
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Act allows the federal government to establish standards for any
fuod product when such action will promote honesty and fair
dealing in the interest of consumers, The act also prohibits the
introduction or delivery for introduction into interstate com-
meree of any new drug without an application filed for approval
with the Food and Drug Administration. Approval is auto-
matically given unless tests show that the drug is unsafe, or that
the method of manufacture is inadequate to preserve its strength,
quality, or purity.®

For violation of the Food, Drug, and Cosmetic Act the law
provides fines, imprisonment, or seizure of offending products,
The detailed administration of the law rests with the Food and
Drug Administration, which is located in the Federal Security
Agency. If it is necessary to bring suit in court for violation of
the act, this task has been entrusted to the various United States
district attorneys.™

CriMINAL Law

As has been previously pointed out, the federal government
does not have any general police power. Such criminal legisla-
tion as Congress enacts must be based upon one or more of its
delegated powers.

Much of the criminal law passed by Congress has been de-
signed merely as an adjunct to a general policy laid down by
Congress. For example, in order to carry out its prohibitions
against monopoly and restraint of trade, Congress has provided
for fines and imprisonment of persons found guilty of violating
the Sherman Act. The bankruptcy laws have criminal provi-
sions, as do the pure food and drug acts, the copyright laws, the
Interstate Commerce Act, and numerous others. Criminal pen-
alties are provided for persons who violate the many internal
revenue laws and other tax statutes of the United States.

Some of the criminal statutes of the federal government, how-
ever, have not been enacted merely as adjuncts to ulterior poli-
cies. Rather, they contain their own objectives, in that they are

51 Ibid., sec. 355. 52 Ihid., sec. 335.
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enacted because the conduct prohibited is considered by Con-
gress to be dewrimental to the health, morals, or safety of the
public. The anti-kidnapping law enacted under the commerce
clause is of this latrer type. The law which forbids the transpor-
tadon of stolen automobiles in interstate commerce is of the
same kind. The laws against sending indecent or profane litera-
ture or lottery tickets through the mails are criminal laws whose
primary purpose is to protect the morals of the people of the
United States.

Some idea of the extent of the criminal jurisdiction of federal
courts can be gained by looking at Title 18 of the United States
Code, which has been designated Criminal Code and Criminal
Procedure. This title contains more than 8oo sections. But even
it does not by any means contain all the criminal laws of the fed-
eral government. Many are attached to the various laws which
they are intended to help enforce. This is true of the criminal
provisions of the Sherman Act, the Interstate Commerce Act,
the bankruptey law, and many others,
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CHAPTER 22

NATIONAL ASSISTANCE

The Constitutional Policy on Aids—Early Legislative
Policies on Aids—Mlore Recent Aids to Business—
Aids to Agriculture—Aids to Labor—Aids to Other
Groups

Tue ConstiruTioNal PoLicy oN Ams

Charles A. Beard" has pointed out that several economic
groups expected concrete advantages from the adoption of the
constitution. Manufacturing incerests, and likewise merchants
and shippers, desired frec trade between states and access to for-
eign markets; and Congressional control of foreign and interstate
commerce supplied that, Moneylenders, vexed by the paper cur-
rencies of the states and the indulgence shown to debtors by the
state legislatures, desired, first, a national currency with a single
national standard of legal tender, and, second, the prohibition of
state legislation impairing contracrual obligations which was in-
cluded in Article I, Section ro. The holders of the public debt de-
sired the redemption of the debt. Certainly these groups desired
and received these types of assistance; but the analysis is mislead-
ing in thar it suggests that the economic policy of the framers of
the constitution was piecemeal, and was confined to such an item-
ization. In the list of delegared powers of Congress the framers
supplied something like a blueprint for the future economic life
of the nation. National power over the currency was imperative;
an orderly economy could hardly have existed if the states had
tetained the right to coin money and to define legal tender. Na-
tional control over foreign and interstate commerce was neces-

1An Ecomomic Interpretation of the Comstitution (The Macmillan
Company, New York, 1913).
472
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sary in order to achieve a nation-wide cconomy. Congress was
authorized to fix standards of weights and measures; uniformity
in this field was at least highly desirable. Congress might fix a
uniform bankruptcy law. “To promote the progress of science
and useful arts,” Congress was authorized to grant “for limited
times to authors and inventors the exclusive right to their respec-
tive writings and discoveries.”

All of these powers have been exercised, and the blueprint of
the framers still supplies the skeletal structure of our economy.
But in addition, Congress has exercised its delegated powers in a
myriad of other ways. Under its powers to tax, to spend, and to
control foreign and interstate commerce it has embarked upon a
program of active assistance to various occupational groups.
Under these and other powers it has also talen over responsibil-
ities originally shouldered by the states, when they were dis-
charged at all; so that today there is a vast program of federal
assistance, so extensive that its items cannot well be enumerated
and so various that they cannot be classified.

EarLy LecisLaTive Poricies oN Ais

Alexander Hamilton, Secretary of the Treasury under Presi-
dent Washington, introduced what is possibly the greatest meas-
ure of assistance our government has ever rendered to private
interests. In his famous Report on Manufactures he pointed out
the advantages of levying duties on imports for the purpose of
raising revenue as well as for protecting manufactures in this
country. A tariff law was enacted in Washington’s administra-
tion, and during most of the time since then more or less use has
been made of the tariff for the purpose of protecting industry,
mining, and agriculture, At times the tariff has been the princi-
pal source of revenue as well. A study of any major tariff law of
modern times will indicate the protective features of it. Studies
of the Smoot-Hawley Tariff Act of 1930, for example, have
shown that numerous “taxed” imports were not shipped into the
country at all because the levy was more than the domestic
price. To conceal the tendency of that particular tariff bill, some
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rates in previous laws were lowered, but not to a point where
foreign goods could compete. It was found, for example, that if
a specific rate had been two dollars and the domestic selling
price of the article had fallen to one and one-half dollars, the
tariff rate could well be lowered at least 25 percent without
hurting any of our “infant” industries.

The protective tariff is designed to bring immediate benefit to
manufacturers and other sellers in this country. Of course the
extra cost is against the ultimate consumer. In the long run, how-
ever, all are likely to suffer, because as 2 nation we cannot hope
to continue to sell goods abroad unless we are willing to import
goods. After both world wars we have found that our foreign
debtors could not pay us because we were not willing to accept
the kind of payment they could make. We keep up trade by
lending or giving money to other nations so that they can buy
our goods for cash. The loans we never expect to collect, so that
in the final analysis che trade is at the expense of the American
taxpayer. The pattern after World War I is clear now and we
will probably follow it again. Government and private loans
made possible a revival of trade and industry in Europe. With
the debts owed to us and with us in possession of most of the
world’s gold, we raised tariff barriers against imports, thus sti-
fling foreign trade. The artificial trade protection envisioned by
Hamilton and perpetuated through Congressional statutes is still
defended by some as essential to our national welfare and is con-
demned by others as a precursor of certain national or even
world-wide economic upheavals.

Perhaps the greatest patronage or plunder available through
the national government in jts beginnings was the vast amount
of public lands. Some of the worst scandals grew out of their
disposition, The federal government almost from the beginning
gave away large areas to the states and sold at very low prices
millions of acres to private individuals or corporations. Unfor-
tunately much of the land was bought by speculators rather than
by bona-fide settlers. It was 1862 before the Homestead Act was
passed under which “squatters” were allowed to secure title to
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as much as 160 acres of land simply by occupying it. In general
it can be said that the benefits under this policy accrued imme-
diately to those who settled the land.

Perhaps the chief beneficiaries of the liberal land policies,
takeri as a group, were the railroads. Transcontinental lines were
given millions of acres of valuable lands along proposed rights
of way. Grants were also made to other roads. The total area of
land granted to railroads is equal to the combined area of several
states of the Union, In addition to the grants of land, federal
troops were used to protect the workers in laying the lines of the
transcontinental railroads.

A national banking system is another evidence of the interest
the federal government has in aiding and promoting business and
commerce. The need of a central banking system was recog-
nized immediately after the federal government came into exist-
ence. Such an instiration or system not only was an aid to people
engaged in commerce but also served the federal government in
many essential capacities.” The first national bank was chartered
in 1791, two years after Washington took office. Its charter ex-
pired in 1811 and was not renewed until 1816. It was not until
1864 that a permanent policy relative to the banking system was
established. No one doubts now that for trade and commerce a
central banking system is preferable, and it is taken for granted
that the general welfare will be promated by such a system.

More. REceNT Ams To BUSINESS

In 1903 the Department of Commerce and Labor was created
by an act of Congress. A decade later it was divided into the two
separate departments—the Deparement of Commerce and the
Department of Labor. This was not by any means the first rec-
ognition by Congress of a need for a program to aid business,
but it was a formal implementation of the idea. It is the function
of the Department of Commerce “to foster, promote, and de-
velop the foreign and domestic commerce, the mining, manu-

28See the statements by the Unived States Supreme Court in McCulloch
v. Maryland, 4 Wheat. 316 (1819).
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facturing, shipping and fishing industries and the transportation
facilities of the United States.” When the combined Department
was created in 19o3 it consisted of the following divisions: Bu-
reau of Lighthouses, Stcamboar Inspection Service, Bureau of
Navigation, Bureau of Standards, Coast and Geodetic Survey,
Bureau of Statistics, Bureau of the Census, Bureau of Fisheries,
Bureau of Manufactures, and Bureau of Corporations, in addi-
tion to the Bureau of Immigration and the Bureau of Labor,
which were transferred to the new Department of Labor in
1913. The relation of these to the aid and promotion of business
is obvious, Many other agencies have been created in or trans-
ferred to the Department of Commerce. The Patent Office, the
Civil Aeronantics Administration, and the Weather Bureau are
examples. Transfers and consolidations have been made, but the
primary function of the Department remains the same—to aid
and promote commerce.

One of the outstanding and most direct programs of aid to
business was that envisaged in the creation of the Reconstruction
Finance Corporation in 1932. The purpose of this corporation
is “to provide emergency financing facilities for financial insti-
tutions; to aid in financing agriculture, commerce and industry,
to purchase preferred stock, capital notes, or debentures of
banks, trust companics, and insurance companies, to purchase
non-assessable stock, capital notes, or debentures of national
mortgage associations, mortgage loan companies, savings and
loan associations and other similar financial institutions; and to
make loans as prescribed by law.” The Reconstruction Finance
Corporation was originally capitalized at $500,000,000, all sub-
scribed by the federal government. It was later given authority
to create special war agencies, and did create such agencies
as the Defense Plant Corporation, the Rubber Reserve Company,
the Metals Reserve Company, the Defense Supplies Corporation,
the Defense Homes Corporation, the Disaster Loan Corporation,
and the RFC Mortgage Company. Its authority has been gen-
erously expanded. The war activities were, of course, to pro-
mote the war effort, but on the whole they were directed to-
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ward the assistance of private industry in securing materials,
supplies, etc., in order to fulfill war contracts.

The over-all significance and magnitude of the operations of
the Reconstruction Finance Corporation may be indicated by
some’ comments of well-known persons. A former head of the
Corporation has said that it can make loans in any amount, for
any length of time, at any rate of interest to anybody. The Cor-
poration has been called by Senaror Byrd of Virginia “the most
colossal banking institution the world has ever known.” It
was originally set up to furnish short-run aid to distressed busi-
nesses, but it appears to have become a permanent prop of the
economy.

Many so-called regulatory measures applying to business were
in fact adopted at the instance of business organizations and are
for the good of established businesses, Fair trade practice laws,
for example, help those businesses with well-known products to
market, The Federal Trade Commission is thought of as regu-
latory, but when a tobacco company in its advertising suggesred
that one inclined to be overweight should “reach for a Lucky
instead of a sweet,” the candy manufacturers complained and
the “unfair trade practice” was ordered stopped. Much regula-
tory legislation is enacted as a result of pressure from business
groups and not consumers or government bureaucrats, Business,
in other words, invites the government to step in and act as um-
pire to sec that the game is played according to the rules which
the business organizations generally foster. A reputable business
has nothing to fear from standards fixed by government if it al-
ready meets such standards; on the other hand, it may be pro-
tected by such standards against fly-by-night concerns using
unscrupulous business methods.

Ams 10 AGRICULTURE

The federal government did not formally recognize the agri-
cultural interests as early in our history as it did those of busi-
ness, but since the middle of the last century no group has
secured more sustained aid from Washington than have the
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farmers. A Department of Agriculture was established in 1862,
although not until 1889 was it raised to the rank of the major
executive departments and its Secretary made a member of the
President’s cabinet. Mention has been made of the Homestead
Law, also enacted in 1862, This Jaw was aimed at taking public
land out of the hands of speculators and giving it directly to
bona-fide settlers or farmers.

We have mentioned the Morrill Land Grant College Act.®
This act also dates from 1862. It did not provide for direct aid
to the farmer or to agriculture but rather made provision for
grants-in-aid to states if colleges were established in which “agri-
culture and the mechanic arts” were included in the curriculum.
This act, with the Hatch Act of 1887, providing grants for agri-
cultural experiment stations, and the Smith-Lewis Act of 1914,
providing aid for the agricultural extension services, has cer-
tainly given us one of our most nearly typical “courthouse” offi-
cials—the county agricultural agent. Briefly, the program makes
available to the individual farmer, through the medium of a
college-trained county agent stationed no farther away than the
county courthouse, the results of the extensive federal-state pro-
gram in research and experimentation. In addition, the county
agent represents the national government in the administration
of the soil conservation and marketing restriction programs,

In the Convention of 1787 the agricultural interests insisted on
tax-free exports. They probably did not realize at the time that
taxes on imports would ever be of much interest to farmers. The
farmer, however, has not overlooked the advantages, in terms of
immediate self-interest, which tariff protection affords. When
new tariff laws are written, the farm lobby is always on hand to
see that competitive imports are included in the list.

Two invaluable services rendered to farmers by the federal
government, usually in codperation with states, are the work in
connection with the improvement in types and breeds of plants
and animals and the protection of farm crops and animals from
diseases, insects, and parasites. It has been discovered through

# See p. 290.
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government experimentation that crosses between Brahman cat-
tle and well-known American breeds result in an animal type
very desirable for certain purposes. Rust-resistant strains of
wheat have been developed which yield as much as so percent
more per acre. The citrus froir industry of Florida, Texas, Ari-
zona, and California has, no doubt, been saved through the work
of government entomologists in keeping back destructive fruit
flies, The number of examples of such services to agriculture
could be multiplied almost indefinitely.

Another important agricuftural aid is that of providing farm
credit facilities. Before the First World War Congress enacted
the Federal Farm Loan Act creating federal land banks and pro-
viding credit to farmers at a low rate of interest on terms of
from five to forty years. The act has been amended at various
times; at present it provides for loans at 3.5 percent interest to
help farmers purchase, refinance, or improve and equip farms.
Land banks were established in twelve districts into which the
country was divided. Millions of farmers have secured loans
through these facilities.

In 1933 2 Farm Credit Act established a production credit cor-
poration in each of the land bank districts. This act provides for
short-term loans at a low rate of interest for the year-to-year
operation of farms and ranches. Special provisions of the act
provide for emergency crop and feed loans of from $10 to §400
to small farmers and for loans to farmers’ cobperatives for con-
struction of facilities for storing and marketing produce.

The federal government also has a program under which farm
tenants are assisted in purchasing farms. The Farm Security Ad-
ministration was set up to administer these loans. The program
includes instruction in farm and home management, conserva-
tion, and crop rotation, and ather services for the farm families
involved. Thus the small family with no real commercial bor-
rowing power is provided credit and other facilities by a benev-
olent or paternalistic federal government.

Another recent federal credit activity has been that cacried on
by the Commodity Credit Corporation. Loans on commedities
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or purchases of surplus commodities on the open market are
made by the Corporation in an attempt to promote orderly mar-
keting and sustain prices at or above fixed levels, A farmer may
be able to borrow more money on a commediry than he could
get at the time by selling it. Newspapers in 1947 carried stories
of our making loans and gifts to European countries to buy food
for their starving citizens and in the same issues told of the Com-
modity Credic Corporation’s purchasing millions of bushels of
potatoes to be destroyed.

To many people the Agricultural Adjustment Act of 1933
meant “killing Little pigs” and “plowing under field crops.” Ac-
tually the original act and its successors instituted, among other
things, a most successful program of conservation or rebuilding
of farm lands. Instead of destroying crops for which payments
are made, farmers are simply paid for allowing certain Jand to be
utilized for soil-building crops. The federal government under
this pragram has also purchased for farmers lime and other soil-
building chemicals or compounds. This legislation provided for
control of production and marketing through agreements with
producers and processors. So-called “parity” prices for principal
farm crops were guaranteed. Parity was defined as a price level
at which farm products would have the same relative value or
purchasing power as in the period 1909-1914, Which was a pe-
riod favorab]e_to agriculture.

During World War II the farmer received special attention
from the various agricultural agencies. Some normal services
were expanded to make it easier for farmers to meet the wartime
demand for food and other commodities. Draft deferments for
farm workers and priorities in the manufacrure of new equip-
ment were allowed too sparingly to satisfy the farmers, yet
studies indicate that farmers bought more new farm machinery
and equipment during the war than during any like period be-
fore that time. The special war legislation guaranteed “parity”
farm prices until January 1, 1949, extended by later legislation
to 1950,
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Ams To Lanor

Labor is another group which has gained recognition from the
federal government in the form of many laws passed to promote
the welfare of the group. Just what people are included in this
group is difficult to say. For the most part workers who are or-
ganized into unions are the ones who exercise the most direct
influence with the agencies of government. Labor organizations
or unions existed on a local scale at the time of the beginning of
our nationa] government. They had some influence on Jocal and
state politics, but it was the second half of the nineteenth cen-
tury before organized labor began to make its influence felt
nationally.

One of the first subjects in which labor became intercsted was
immigration, especially the bringing in of contract laborers.
American labor saw that it would be difficult to raise the stand-
ard of living of its members and secure higher wages if em-
ployers were permitted to bring in contract laborers who would
work for wages far below the American standard. Ironically
enough, in 1864, when the country was fighting a bloody war
over slavery, Congress enacted a Jaw authorizing the immigra-
tion of laborers bound by contract to work for the employers
who imported them. The importers operated somewhat on the
same basis as the early slave traders. The law did not remain
long on the statute books, but the practice of bringing in con-
tract laborers was continued for some time.

An evidence of the increased activitiy of organized labor was
the formation of the American Federation of Labor (A.F. of L.)
in 1886. This was a national federation of craft unions. Industry-
wide labor organizations were not organized on a national basis
until 1935 with the formation of the Congress of Industrial Or-
ganizations (C.LO.). It was shortly before the formation of the
AF. of L. that labor succeeded in getting legislation through
Congress placing restrictions on immigration, The carly laws
were directed particularly at contract laborers and so-called
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cheap-labor peoples or nationalities. Eventually some restrictions
were placed on all immigration. Perhaps an indication of the rec-
ognized interest of labor in the subject of immigration is the fact
that the Bureau of Immigration and Naturalization was one
of the original units in the Department of Labor. It was not
until 1939 that the Bureau was shifted to the Department of
Justice,

In 1884 a Bureau of Labor was established by Congress in the
Department of Interior. Sometime later it was made independ-
ent as a Department, but without executive rank—that is, its
head was not a cabinet member. It reverted to a bureau in the
Department of Commerce and Labor in 1903 when that Depart-
ment was created. Labor now complained that it was merely a
stepchild to commerce and industry. A separate Department of
Labor was created by an act of Congress approved March 4,
1913,

Since laborers became strongly organized and politically im-
portant, many laws have been enacted by Congress for their
benefit. Most fields of employment were not formerly consid-
ered subject to federal jurisdiction. More recent decisions of the
Supreme Court have greatly increased the scope of federal pow-
ers, particularly in commerce. Organized labor secured passage
of state laws to protect labor before much progress was made at
the federal level. Here, of course, we do not concern ourselves
with state legislation. Federal legislation in labor’s behalf has
been anchored primatily on four expressed or implied powers of
the federal government, namely, the power to regulate foreign
commerce, the power to make regulations affecting federal em-
ployees, the power to make regulations applying to persons
helding contracts with the federal government, and the power
to regulate interstate commerce, including activities affecting
interstate commerce.

For purposes of discussion some of the principal statutes en-
acted by Congress for the special benefit of labor may be classi-
fied into six categories, as follows: (1) laws regulating hours and
conditions of employment; (2) laws seeking to decrease or mini-
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mize the effect of hazards of employment; (3) laws seeking to
provide for settlement of industrial disputes involving labor;
(4) laws fixing or requiring certain minimum wage scales; (5)
laws enacting programs to promote employment security; and
(6) laws providing general or special benefits or recognition to
labor.

One of the early labor battles in Congress was waged by
American seamen. The treatment of seamen in our early and
middle history was not a matter of which we can be proud, The
. Seamen’s Union succeeded in 1915, with the assistance of the
AT. of L, in getting the LaFollette Seamen’s Act through Con-
gress. This act not only regulated hours and conditions of work
but also regulated diet and the nature and time of wage pay-
ments—no scrip payments were allowed—and contained many
other significant provisions.

Employees of railways have succeeded in securing favorable
legistation. As far back as 1907 an act was passed fixing the maxi-
mum hours of sustained work for trainmen in interstate com-
merce at sixteen, In 1916 the Adamson Act prescribed an eight-
hour day for railroad employees. Laws requiring safety devices
and others relating to working conditions have been enacted.

Federal employees and employees of those holding contracts
with the federal government have for some time received spe-
cial attention from lawmakers. The federal government has for
its own employees an eight-hour day and a forty-hour week.
The rule also applies to contractors and subcontractors engaged
in public work for the federal government. By the Government
Contract or Walsh-Healey Act of 1936 employers who hold
contracts with the federal government for supplies, equipment,
or materials are required to maintain an eight-hour day and a
forty-hour work week in addition to meeting other prescribed
conditions. This act has influence beyond its immediate applica-
tion, for it sets standards which are likely to be followed by
the employer when not working on federal contracts.

In the Bituminous Coal Act of 1937 provision was made for
collective bargaining, and it was also stipulated that the federal
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government would buy no coal produced under conditions not
approved by the government.

The federal government was somewhat tardy in making it
possible for laborers in industries under its jurisdiction to re-
cover damages for injuries incurred in the course of their em-
ployment. An act of 1908 provided for employer lLiability for
injuries to employees engaged in interstate commerce and made
recovery of damages easier. This principle has been extended to
seamen and longshoremen, and the government has also set up
a plan of compensation insurance for its own employees.

The federal government has a responsibility for the settlement
of labor disputes. At times federal troops have been used for this
purpose, as in the railway strike in Chicago in 1894. The national
government has also attempted to create better conditions in the
labor-management bargaining process. In 1913 a Conciliation
Service was set up in the Department of Labor to assist the par-
ties in arriving at an agreement. By the Labor-Management Re-
lations Act of 1947, the so-called Taft-Hartley Act, the name of
this agency was changed to the Federal Mediation and Concilia-
tion Service, and it was given an independent status outside any
department. The National Labor Relations Act of 1935 made
collective bargaining a legally accepted principle in industry and
set up a government agency to enforce the obligations imposed
upon the employer by the act. This act was superseded by the
Taft-Hartley Act, which continued most of the definitions of
unfair labor practices on the part of the employer but also stipu-
Iated that certain demands and strikes on the part of unions
should constitute unfair labor practices, and limited in various
ways the rights which unions had enjoyed under earlier legis-
lation.

The first minimum wage law enacted for industry by the na-
tional government applied to women and children in the District
of Columbia, It was declared unconstitutional by the Supreme
Court in r923. Of course the government continued its national
policies relative to pay for employees in the federal service, but
no further efforc was made to fix minimum wages in industry
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until the advent of the New Deal. The act providing for the
National Recovery Administration envisaged the fixing of mini-
mum wages. Under the industrial codes formulated, minimum
wages were fixed, but the whole program was upset by an ad-
verse Supreme Court decision.

What appeared before the inflation to be one of the most sig-
nificant labor laws yet enacted was the Wage and Hour or Fair
Labor Standards Act of 1938. This law was made to apply to
employments in interstate commerce or in industries or occupa-
tions affecting interstate commerce, with exceptions mentioned
in the act. The act fixed maximum hours and minimum wages in
employments coming under the law. A forty-four-hour week
and twenty-five-cent hourly wage were prescribed at the begin-
ning with provision for the former to be gradually reduced to
forty hours and the latter increased to forty cents. These two
standards have long since been accomplished. The Wage and
Hour Division of the Department of Labor is charged with the
administration of the law. Bills have been before Congress for
some time which propose to raise the minimum wage to sixty-
five or seventy-five cents an hour.

Many of the laws mentioned up to this point have had as their
purpose the attainment of a greater degree of employment secu-
rity for workers. The most effective activities in this field, how-
ever, have been under legislation providing for federal-state co-
operation. An example is the United States Employment Service,
which works in close codperation with state employment serv-
ices to bring employee and employer together when there is a
demand for workers and workers are out of jobs. Grants-in-aid
for administrative costs are made to the states. Also there are the
unemployment compensation and social security programs
which were provided for in 1935, both of which are federal-
state codperative endeavors, A recognized “security hazard” is
unemployment by reason of advanced years or temporary lay-
offs. Hence these programs are designed to give more security to
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benefit are not workers. But the major part of the program is
specifically for labor, and practically all persons who participate
in it are members of the working class, though they may not re-
ceive the aid in that capacity. The entire program falls under
four heads. First there is aid to the aged. It is of two kinds: (a)
The old-age and survivors' insurance is to provide for salaried
employees and wage earners covered by the system when they
retire at the age of sixty-five. They contribute to a fund and
payments to them are insurance payments rather than aid to the
needy. (b) The old-age assistance program is operated by the
states under grants-in-aid from the national government. It is for
any persons in need beyond the age of sixty-five years. The sec-
ond kind of security is unemployment compensation. The gen-
eral compensation for the unemployed is operated by the states
under grants-in-aid from the national government; in addition,
the national government directly administers a system of un-
employment compensation for unemployed railroad workmen.
The third kind of assistance is aid to dependent children. This is
a state-operated national grant-in-aid program. The fourth kind
of assistance is aid to the needy blind. This also is a state-oper-
ated system with grants-in-aid from the national government.
Labor has secured changes in regulatory laws to prevent pros-
ecutions in and to impose restrictions on the federal courts in
cases affecting workers. The Sherman Anti-Trust Act of 1890
Was an attempt to prevent trusts or combinations in restraint of
trade. A labor union boycott against an employer was adjudged
to be in violation of this law.* In 1914 in the Clayton Anti-Trust
Act labor unions were specifically exempted from the provisions
regulating combinations in restraint of trade. One of the weap-
ons used by employers to break strikes has been resort to injunc-
tions against allegedly illegal activities of the unions. Sometimes
temporary injunctions were issued without any inquiry into the
merits of the case. Even though the injunction did not in terms
forbid the strike, its enforcement might well break the strike.
The use of the injunction was deeply resented by labor, and in

+Loewe v. Lawlor, 208 U.S, 274 (1908).
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1932 the Norris-LaGuardia Act Limited drastically the power of
the national courts to issue injunctions in labor disputes. How-
ever, the scope of the Norris-LaGuardia Act was curtailed by
the decision of the Supreme Court in Unired States ». United
Mine Workers® in 1947 and by the Taft-Hartley Act. In the
United Mine Workers case the Court held that the Norris-
LaGuardia Act forbade injunctions against unions to be issued
at the suit of privare persons, but not at the suit of the govern-
ment, and therefore the President, whenever he had statutory
authority to take over and operate an industry, could break a
strike by instituting government operation and then securing an
injunction against the continuance of the strike. The Taft-
Hartley Act authorizes the National Labor Relations Board to
seek an injunction against the making of certain demands by
unions, and against certain strikes which are defined as unfair
labor practices.

Labor as a political group belatedly received recognition by
Congress in the form of legislation specifically designed for the
benefit of the group. This tardiness is not surprising in view of
the fact that in the Constitutional Convention of 1787 only two
delegates were not employers of labor, and it is only slowly that
labor has achieved political expression,

Ams o Oraer Groups

It is sometimes difficult to classify on any economic or social

* basis large numbers who receive direct aid from the federal gov-
ernment. Home ownership, for example, cuts across all eco-
nomic and social lines. Wealthy people own homes, and very
poor people also own homes, Apparently there has never been
any organization or pressure group with home ownership as a
basis, although real-estate interests which sell property have
sometimes attempted to disguise their lobby as one of the con-
sumers who buy it. The Home Owners' Loan Corporation
(HOLC) created in 1933 had as its general purpose granting

5330 US. 258 (1947).
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long-term mortgage loans, at low interest rates, to persons who
were in urgent need of funds for the protection, preservation,
or recovery of their homes. Mostly this involved refinancing
mortgaged homes. During the three-year lending period of the
agency, 1,017,824 borrowers were granted loans in a ‘total
amount of $3,093,451,321. These borrowers had perhaps only
one thing in common—they were distressed homeowners.

The Federal Housing Administration (FHA) is another
agency created to help homeowners or would-be homeowners
finance the repair or construction of residential buildings. This
agency does not make direct loans but simply guarantees ap-
proved loans made by banks or other lending agencies up to 80
or go percent of the appraised value of property. The FHA has
not been entirely for the purpose of direct assistance to home-
owners. Non-occupiers of buildings are eligible under the pro-
gram, if the purpose of loans is to provide family living accom-
modations. Also, since banks and other lending agencies made
loans substantially guaranteed by the federal government, the
lending agencies were beneficiaries of the program.

Newspapers and publishers have been the recipients of gov-
ernment aid. State and local governments through legal adver-
tising subsidize the small-town weekly papers and no doubt in
many czses make possible their continued existence. The federal
government contributes mainly through reduced postage rates
generally and postage-free mailing to box holders within the
county of publication. The aids may actually not be of much
significance to relatively large newspapers, but to the small-
town weekly, especially, they are of great importance.
Publishers of magazines and periodicals are usually given
second-class postage rates and mailing privileges, and there is
also a low postage rate on books. The theory is that it will be
for the general welfare to lessen the cost of reading materials to
the public, although the immediate beneficiaries are the pub-
lishers themselves; and to judge by the source of pressure for
passage of such laws, one would conclude that the publishers are
not unmindful of the benefits to themselves.
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Billions of dollars have been granted in subsidies to ship build-
ers and operators in an attempt to build up our merchant marine,
especially in wartime, Likewise huge amounts in contracts have
been paid out to air and water carriers of mail for the federal
government. For practical purposes these contracts, since they
result in almost total money losses, are little more than money
grants or subsidies to the industries involved.

Another group of private individuals receiving federal aid,
and one which cuts across all social Jines, is the veteran group.
Ever since the Revolutionary War it has been the policy of the
United States to reward those who have offered their lives in
defense of the nation in time of war. These benefits are some-
times available to widows of veterans or to other survivors.

Grants and aids to veterans take various forms, In the early
days it was common to grant lands, and later to give veterans
priority in the homesteading of public lands. Prioritics in the
purchase of surplus goods and preferences in federal civil serv-
ice jobs are common privileges extended to veterans. By far the
most important general aid is in the form of pensions, bonuses,
or other cash payments. It has been only a matter of a few years
since the last pension payment for the War of 1812 was made.
Wars have occurred frequently enough to keep a comparatively
large number of veteran pensioners on the rolls.

After World War I a rehabilitation program vas established
for veterans with service-connected disabilities. They were al-
lowed to attend college, to learn a trade, or to establish them-
selves in a business or other occupation under the auspices of the
Veterans Administration. The federal government financed such
rehabilitation activities. Rehabilitated or other veterans with
service-connected disabilities were paid compensation each
month, the amount ranging to $100 a month or more depending
on the percentage of disability. This program has been extended
to veterans of World War II. Veterans were also given hospi-
talization for service-connected injuries or disabilities. This has
also been extended so that it now covers non-service injuries or
disabilities. It is estimated by the Veterans Administration that
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by 1951 hospital facilities will be sufficient to take care of all
veterans demanding hospital care.

Veteran aids or benefits specifically for vererans of World
War II have been more liberal than at any other period in his-
tory. The most comprehensive statute was the so-called GI Bill
of Rights. It provides educational training for veterans in the
school or college of their choice. Tuition, fees, books, and sup-
plies are paid for for the veteran, and in addition he is paid $75
a month if single and $rog if married, and an additional §15 a
month if there is a child dependent. A veteran may also secure
on-the-job or on-the-farm training and receive the same
monthly payments, provided his total monthly earnings do not
exceed certain maximum amounts. Unemployment pay of $20 a
week for fifty-two weeks is also available for veterans under
this statute,

The GI bill guarantees loans to veterans for new houses,
farms, or businesses up to §4000 on real estate and $z000 on other
transactions. Under a separate statute terminal-leave pay was
granted enlisted men in World War II. The total of this pay-
ment is about $2,000,000,000. The pay of disabled veterans tak-
ing training under Public Law 16, the original bill setting up the
rehabilitation program, has been increased over the amount paid
after World War 1.

At the present time the cost of administering and paying for
direct veteran benefits is about $7,000,000,000 annually. This
sum is about double the total annual expenditures of the federal
government for all purposes during the boom years of the 1920's
and almost equal in amount to the annual cost of the federal gov-
ernment during the pump-priming years of the 1930’s. If no ad-
ditional benefits are enacted, the total annual outlay will decrease
slowly until 1957, when the GI bill will have expired. The major
portion of the expenditures of the federal government is for past
and future wars. Debt service, defense expenditures, and veteran
benefits comprise these expenditures.

In general one would not think of aid to foreign countries or
foreign peoples as falling into the category of “aid to private
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groups.” The situation following World War I and especially Aid to
that existing after World War 11 might justify the inclusion of foreign
such aid in this discussion. The bulk of the aid has been through groups
grants to nations or international organizations rather than to
the people directly. Nevertheless, if we treat foreign peoples as
a group we can certainly say that the group has been able to get
much aid from the United States government. No one can fore-
see now what the total of our aid to foreign countries will be,
but if we take the aid rendered during the war through the lend-
lease program and that rendered and to be rendered after the
war, it is easy to see that it will amount to many billions of dol-
lars. In this connection we must note that, as with other pro-
grams of assistance, there are indirect benefits as well as benefits
to the direct recipients of aid. American producers of steel and
tobacco, for example, are delighted with a government purchas-
ing program which takes their surpluses at a profir, and at the
same time, by keeping them off the domestic market, holds up
prices and profits at home,

The government of the United States, if performing only the
services it performed in the early years of the Republic, could
be financed at a small fraction of its present cost. Conversely, if
increasing amounts of money are to be paid to many groups and
expanding services are to be performed, we need not expect a
downturn in the general trend of governmental costs and activ-
ities. Groups will have to demand less if they want expenditures
to be smaller. :
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CHAPTER 23

NATIONAL OPERATION

The Scope of Operation—The Post Office Department
—The Tennessee Valley Authority—The Atomic
Energy Commission—~Natural Resources

Tur Scope oF OPERATION

Ordinarily we think of government as operating by and upon
people. But no government can function without possessing
property as well; and sometimes considerations of public policy
lead to the maintenance of large enterprises, even enterprises of
an economic character. The framers of the constitution prepared
for such a development when they wrote: “Congress shall have
power to dispose of and make all needful rules and regulations
respecting . . . property belonging to the United States, . . ™

The management of property by the national government in
its capacity of proprietor was of considerable magnitude when
it began to function under the constitution, and there have been
gigantic extensions of this activity as the country has been in-
dustrialized. The postal service, marine hospitals, arsenals, ord-
nance depots, and other military installations, and the United
States mint are examples of operations which have been carried
on almost from the beginning. The list has grown until at pres-
ent the national government is engaged as a proprietor in dozens
of operations of one kind or another.

The governmental machinery for the operation of these un-
dertakings falls into three general categories: the regular admin-
istrative machinery, usuafly located in a department headed by 2

1Are. IV, sec. 3. This lirde-used clause was made the besis for the
constitutional power of the Tennessee Valley Authority to sell surplus

electricity, Ashwander v. Tennessee Valley Authority, 297 U.S. 288 (1936).
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secretary who is in the President’s cabinet; the government-
owned corporation; and the independent establishment. The
undertakings listed in the previous paragraph are examples of
property administered by the regular administrative machinery.
In most of these cases the management of property is incidental
to other functions of the department in which the operation is
placed; but the chief business of the Post Office is the conduct of
the enterprise entrusted to it. The work of the Post Office will
be described to illustrate departmental operation of property.

The government-owned corporation is a relatively recent de-
velopment. But its novelty is no measure of its extent. The Gov-
ernment Corporation Control Act of 1945 listed forty-one cor-
porations which were wholly owned by the government. A
great variety of activities is carried on by these agencies. Among
these are transportation, by the Inland Waterways Corporation
and the Panama Railroad Company; credit operations, by a large
number of agencies, such as the Reconstruction Finance Corpo-
ration, the Commodity Credit Corporation, and the Federal In-
termediate Credit Banks; rescarch in the development of rubber,
by the Rubber Development Corporation; construction and fi-
nancing of housing, by such agencies as the United States Hous-
ing Authority and the Home Owners’ Loan Corporation; and
manufacturing, by Federal Prison Industries, Inc., and the De-
fense Plant Corporation. The Tennessee Valley Authority is a
government corporation, and will be described as representative
of the type.

The independent establishment as a device to carry on the
administrative functions of government has long been familiar to
students of political science; but for it to act in the capacity of
proprietor for the government, as in the case of the Atomic En-
ergy Commission, is a new development. The work of the Com-
mission will be described at some length.

One large area of government administration of property can-
not be brought under any simple administrative category. The
management of natural resources is the responsibility of literally
scores of agencies. Most of these are departmentalized in In-
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terior, Agriculture, and the Army, but there is no over-all plan
and too little codrdination among these agencies. They are
concerned chiefly with the public domain and its physical re-
sources in grazing lands, forests, water, and minerals, with the
conservation of soil resources privately owned, with the water
resources which come under national jurisdiction because they
are related to inland navigation or because they lie within the
three-mile off-shore oceanic boundary of the United States, and
with wildlife, including the oceanic fisheries. The President’s
Committee on Administrative Management in its Report in rg37
recommended the concentration of most of these subjects in a
single department, to be known as the Department of Conserva-
tion, but this part of the Report was not acted upon. The so-
called Hoover Commission, the Commission on the Reorganiza-
tion of the Executive Branch which is to report in 1949, is
expected to make a recommendation for the systematic integra-
tion of these management functions.

Tue Post Orrice DEPARTMENT

The “biggest single business in the world” was the Post Office
Department’s own description of the postal system in 1924.
It is indeed big business: during the year 1946, more than
36,000,000,000 pieces of mail were handled; the total number of
employees of all classes was more than 377,000; and the total
audited expenditures of the Department were more than $1,350,-
000,000, Mail transportation by railroad amounted to nearly
500,000,000 miles, and there were more than 25,000 regularly
scheduled mail-carrying air flights per month.” The business is
of such size that its staristics scem more fitted to the study of
astronomy than to the description of communication,

The chief function of the postal system is the collection, trans-
portation, and distribution of written and printed matrer, There
are numerous incidental activities. Some of these are: the opera-
tion of savings banks; the transportation of money and goods;

® Annual Report of the Postimaster General, 1946 (Government Printing
Office, Washington, 1946), pp. 3, 5, 11, 15, 101.
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the selling of United States savings bonds and stamps; the selling
of stamps through the Philatelic Agency to the million stamp
collectors of the country; the handling, outside of the larger
cities, of civil service affairs; the distribution and collection of
livestock and crop reports. We shall take up the main function
of the postal system, and some of these incidental functions, and
then shall suggest some of the implications of government own-
ership and operation.

For purposes of fixing charges and for handling, mailable mat-
ter is divided into four categories: first-, second-, third-, and
fourth-class mail. In general, first-class mail consists of written
matter, postal cards and private mailing cards, and all other mat-
ter sealed against inspection.

The domestic rates for first-class mail are the highest of all
postal rates and are the same regardless of the distance. Subject
to domestic rates is mail within the United States, its possessions,
Canada, and Mexico.

Second-class matter consists of periodical publications—that
is, newspapers and magazines. To be accorded this class, publi-
cations must be issued at stated intervals and at least four times
a year; they must be sold to subscribers at more than a nominal
charge and must be devoted to literature, the arts, sciences, or
some special industry or to the dissemination of information of
a public character. An object of these qualifications is to prevent
publications designed primarily for advertising and not actually
paid for by readers from being accorded the privileges of
secand-class rates. The rates for this class of mail are lower than
for any other class. Indeed, publications admitred to second
class may be carried free within the county of issue in many
Instances.

The third-class category includes printed matter and small
parcels not exceeding eight ounces in weight. Included also is
duplicated material when twenty or more identical copies are
presented to be mailed at the same time. The general rate within
the domestic rate zone is one and one-half cents for each two
ounces, a rate 5o Jow as to make this a very significant service.
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Fourth-class mail, usually known as parcel post, includes all

b. Post

mailable matter not in the first, second, or third class. It must, offices

weigh more than eight ounces, or it falls in the third class. Lim-
its of maximum sizc and weight of matter which will be ac-
cepted as fourth-class mail are set up by postal regulation. Par-
cels may not weigh more than 70 pounds nor exceed more than
100 inches in length and girth combined. Rates for fourth-class
mail are determined by the weight of the parcel and the distance
it is to be sent.

For the handling of the vast bulk of mal, the Post Office De-
partment maintains two main kinds of offices, post offices and
branch offices. Post offices arc to be established and abandoned
at the discretion of the Postmaster General, but he may not dis-
continue an office at a county seat. On the basis of gross postal
receipts they are divided into four classes. The type of service
and the salary of the postmaster vary accordingly. There were
41,751 post offices in 1946; 22,130 were Presidential, that is, of
the first, second, and third class, whose postmasters are ap-
pointed by the President with the approval of the Senate; and
19,621 were fourth class, the postmasters being appointed by
the Postmaster General.

Branch offices may be divided into two classes, classified and
contract stations. Classified stations are operated by postal em-
ployees and are situated in quarters provided by the Post Office
Department. These quarters may be in federal buildings or in
privately owned buildings, with space rented to the Department.
Contract stations are operated by private persons under contract
to provide services and the necessary equipment, light, and heat
for handling services. These stations are the ones found in drug-
stores and other places of private business.

The delivery of mail is accomplished by several means. It may
be done through a general delivery window in the main office or
classified station. The addressee may have a post-office box in
which his mail is deposited and from which he may take it. The
letter carrier delivers mail in urban and some village commu-
nities, and rural free delivery covers country regions. In addi-
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tion, mail is taken to the addressee by special delivery carriers
for a small charge in addition to the regular postage. The
amount of the fee is dependent upon the class of mail. Extraor-
dinary care in protecting first-class mail is provided by the regis-
tration system, All handlers of registered mail are held respon-
sible for its safety. For a small fee in addition to the registration
fee, a return receipt may be requested for registered mail. The
addressee is required to sign a receipt card when the mail is de-
livered to him, and this receipt will be returned to the sender.
Properly packed parcel post may be insured against loss or dam-
age in transit, for a fee based on actual value, but the valuation
may not exceed §z00.

Transportation of the mail is effected by most of the convey-
ances known to man—by foot, rail, motor, bicycle, air, rowboat
and ocean liner, horse, dog sled, and pneumatic tube. Depending
upon the place and the immediate purpose, the mail is trans-
ported in vehicles owned by the government and operated by
civil service employees, by vehicles owned and operated by pri-
vate persons, and by combinations of private persons and gov-
ernment employees with privately owned and publicly owned
vehicles. A fleet of 73,000 trucks is owned and operated by the
Post Office Department. Several kinds of arrangements are made
for railroad transportation. Among these are post-office cars and
apartment-car space, in both of which civil service employees
sort mail in transit. Similar to the railway post-office car is the
highway post office—a motor carrier in which mail is sorted
en route. The motor service is in its initial stages of development.
The Department plans to put about 200 highway post-office cars
in operation.? One other type of mail transportation merits men-
tion, the star route. A star route is ordinarily operated by a car-
rier which transports mail, usually by motor, under a four-year
contract between points not connected by rail service. When 2
star route is to be established, it is advertised and sealed bids may
be submitted. The law requires the contract to be let to the low-

3 1bid., pp. 17-18.
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est responsible bidder. There were 11,218 of these routes as of
June 30, 1046.*

A service not connected with the mails is the practice begun
under an act passed in 1910 whereby most of the local post of-
fices perform the functions of a savings bank. Any natural per-
son of the age of ten years or older may open an account in his
own name by the deposit of at least one dollar. No person may
deposit more than §2500, exclusive of interest, nor may he have
more than one postal savings account at the same time. All de-
posits which have been in the account for at least three months
bear interest at the rate of 2 percent. Unless the interest is with-
drawn by the depositor, it is credited to his account as it accrues
each quarter. Any part or all of an account may be withdrawn
on demand.

The amounts on deposit in postal savings are sizable. In 1946
a total of more than §3,000,000,000 was reached—the largest in
the history of the system. This growth in popularity has been
steady and without fanfare, a5 there is no attempt on the part of
the Post Office to advertise this service. The postal savings sys-
tem has especially attracted the small savings of the foreign-
born. In 1916 6o percent of the total number of depositors were
born outside of the United States, and these owned three-quar-
ters of all the deposits.” And it is thought that foreign-born still
are the chief users of the system.

Another feature of the finance functions performed by the
Post Office Department is its codperation with the Treasury De-
partment in the sale of savings bonds and stamps. Although a
depositor may not have more than $2500, exclusive of interest,
in postal savings, he may transfer his savings into bonds at the
post office. These bonds bear interest just short of 3 percent. In
1946, bonds in the value of nearly §620,000,000 were sold by the
local post offices.”

4 1bid., p. 10s.

PEdwin W. Kemmerer, Postal Savings (Princeron University Press,

Princeton, 1917), pp. 57-58.
® Annual Report of the Postmaster General, 1946, p. 24.
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Another service of the Post Office Department to the public
is the transmission of money for private persons. This is done by
two methods, money orders and postal notes. Domestic money
orders may be used for the transmission of money between per-
son and person within the United States, and international
money orders may be used for the transmission of money to
persons located in many foreign countries. In 1946 more than
$.4,000,700,000 was transmitted in approximately 271,000,000
money orders.” Money in amounts up to and including $10 may
also be transmitted by postal notes, The use of postal notes was
inaugurated in February, 1945. Nearly 8,000,000 were used the
first year and more than 27,000,000 the next year. This more
convenient method of transmitting small sums of money will no
doubt increase quite substantially as the public becomes familiar
with it

A phase of the money order system is the collect-on-delivery
service. Goods may be transmitted through the mail, and the
post office or postman delivering the mail acts as agent to collect
the money due and transmits it by money order to the sender.
Contrary to the commonly held assamption, the addressee may
not open the package before paying the charge.

It is sometimes alleged that the government operation of the
postal system is a demonstrated failure because through prac-
tically all of its history it has operated at a loss, This analysis
seems to be based upon a misconception of the function of the
postal service. Three general methods could have been used for
financing it. Congress could have provided free mail service, as
it did with the weather-report service; or the policy of requiring
the postal service to be self-supporting could have been adopted;
or Congress could have made scrvice to the country the primary
objective and revenue secondary. This last policy was the one
adopted. Whenever Congress was of the opinion that the public
welfare would be benefited by free service, this was given; and
whenever it was thought some charge would not be detrimental
to the public welfare, then a charge was imposed.

T 1bid,, p. 26.
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Tlustrations of the policy of free service are the free carriage
of newspapers within the county of their issue, of official docu-
ments, of reports of agricultural colleges operating in part under
federal appropriations, of official carrespondence of members of
Congress, and of first-class mail sent by members of the armed
forces during the recent war. It was estimated in 1946 that if the
mail of this character had paid the regular rates the additional
revenue to the Post Office Department would have been in ex-
cess of $100,000,000, more than two-thirds of the deficit for the
year. Examples of service below cost are the reduced postage
charges made to the blind, to libraries, to mail-order houses for
the carriage of their catalogues, and to publishers. The second-
class mail privilege can be considered as a form of subsidy. Mr.
Justice Douglas of the Supreme Court has quoted the estimate
that the second-class privilege was worth to one periodical
alone, Esquire, $500,000 a year.® Another below-cost service is
the distribution of mail in many rural areas and out-of-the-way
places where neither the value nor the volume of the mail war-
rants regular daily, or perhaps even weekly, collections and dis-
tributions.

Deficits of another kind are created for the postal service by
the Congressional policy of subsidizing transportation com-
panies. Examples of this are the large sums of money paid to the
American shipping industry for handling mail and the current
underwriting of aviation with payments for carrying mail which
are admitcedly in excess of income. Here the process is reversed.
Instead of the Post Office Department’s providing a service be-
low cost, it is required to pay more for a service than it is worth.

The ownership and operation of such a vital means of com-
munication as the mails gives the government vast powers, par-
ticularly when it has the power to exclude any competitor from
engaging in transporting the mail. If the government exercised
its powers arbitrarily, the damage to private citizens could be

8 Hannegan v. Esquire, 327 US. 146 (1946). It has been claimed that
mail subsidies “represented the entire profits of the prosperous Timze-Life-
Fortune enterprises.” Nathan Robertson, “What Do You Mean, Free En-
terprise?” Harper's, 197, No. 1182 (1948).
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well-nigh incalculable. Such damage could occur especially in
the excrcise of two powers granted by statute to the Post Office
Department, the power to classify the mail and the power to
issue fraud orders which bar individuals from receiving mail.

With respect to the classification of mail, the success or fail-
ure of many a periodical publishing company depends upon
whether it may have its publications distributed at the second-
class rate. One court observed that it was not only the higher
rates of other classes but also the labor cost of preparing matter
for mailing under other classes which would ruin a publisher.?
And it has already been noted that second-class rates were esti-
mated to be worth $500,000 annuvally to Esquire. The statute
defining matter in the second class set forth objective require-
ments, such as the number of issues per year, but it also in-
cluded the provision that the publication must disseminate in-
formation of a public characrer, or must be devoted to literature,
the sciences or arts, or to some industry. Publishers had long
been disturbed over the question as to who was to decide
whether a given publication was devoted to lirerature or the
sciences or arts. Court decisions had appeared to leave this to the
discretion of the Postmaster General. Finally, when Esquire was
deprived of sccond-class privileges, this issue came squarcly be-
fore the Supreme Court. It decided that the Postmaster General
was not authorized to use his own standards of morals or taste to
pass on the quality of literature in a publication.'® Conscquently
there is today little opportunity for the Postmaster General to
use postal classification as an instrument of censorship.

The power of the Postmaster General to issue fraud orders
and thus to prevent persons from receiving mail is extensive. The
statute provides that the “Postmaster General may, upon evi-
dence satisfactory to him that any person . . . is engaged in
conducting a lottery ... or...any...scheme ... for
obtaining money . . . through the mails by means of false . . .
pretenses, instruct postmasters at any post office at which . . .

? Lewis Publishing Co. v. Wyman, 152 Fed. 787, 793 (1907).
1% Hannegan v, Esquire, 327 U.S. 146 (1946).
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mail . . . may arrive directed to such person . . . to return all
such mail matter to the postmaster at the office ac which it was
originally mailed, with the word, ‘Fraudulent’ plainly written or
stamped upon the outside. . . . Thereupon the mail matter is
to be.returned to the sender, Mail matter which is returnable in-
cludes money orders made out to the person against whom the
fraud order has been issued. This is an effective method for stop-
ping all mail-borne revenue to such a person and for informing
his correspondents of the fraudulent character of his activities.

Two comments will indicate the far-reaching effect of the
Postmaster General’s so-called “fraud order” power. In the first
place, to prevent a person from receiving mail is an effective
way of destroying his business. In the second place, the statute
says that the Postmaster General may issue a fraud order “upon
evidence satisfactory to him.” The issuance of a fraud order by
the Postmaster General is subject to review by the courts only
when it is shown that he acted arbitrarily and without evidence.
It is no help for one against whom a fraud order has been issued
to plead that a court would have reached a different decision;
the only question which may be inquired into judicially is
whether there was evidence upon which the Postmaster General
could have arrived at such a conclusion.®

Ordinarily the procedure involved in the issuance of a fraud
order is initiated by a person who alleges that he has been in-
jured by a fraudulent enterprise. He makes 2 complaint to the
Post Office Department, and an investigation is made. If the facts
warrant, a citation is made in which the offending party is offi-
cially notified of the fact that he is charged with fraudulent use
of the mails. This is followed by a hearing, after which the frand
order may be issued. In the majority of cases the objectionable
practices are discontinued before the issuance of the order. Dur-
ing the fiscal year 1045-1946, 348 cases were submitted for in-
vestigation, and in 239 of them citations were issued. But only
100 frand orders were issued, which seems to indicate that many

1 US. Code, title 39, sec. 259,
2Leach v, Carlile, 258 U.S, 138 (1922).
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pracrices of a fraudulent nature were abandoned when the inves-
tigation was begun or by the time of the ciration.

The power to deprive persons of the privilege of receiving
mail is 2 dangerous weapon, but it can be made to serve a useful
purpose, It is claimed that losses of thousands of dollars to un-
suspecting persons are thus averted—and there seems to be little
evidence that the power is being used arbitrarily or capriciously.

Tue TrENNESSEE VALLEY AUTHORITY

The Tennessee Valley Authority is one of the forty-odd
wholly owned government corporations. In some respects, how-
ever, it s strikingly different from any other agency of the na-
tional government, Its operations are limited territorially to the
confines of one valley, that of the Tennessee River. Whereas
other agencies of the national government are created to perform
a single major function, it is charged directly and by implication
with performing a whole array of functions. It has been called
a “regional Department of Agriculture,” and from the number
of service or welfare functions it performs it could be called
most fittingly a little government.

The Tennessee Valley Authority Act of 1933 which created
the Authority authorized it to improve navigation, to control
floods, and to generate electric power. Subsidiary to the accom-
plishment of this threefold purpose, the Authority was given
the right to sell power not needed by it. Preference was to be
given to “States, counties, municipalities, and cooperative or-
ganizations of citizens or farmers.™ Other powers incidental to
the main purposes of the act were the production of fertilizers
and experimentation and education in their use; the fixation of
atmospheric nitrogen for the production of military explosives;
cobperation in the readjustment of population displaced by the
construction of dams; financial assistance to states and cities to
aid them to arrange for the consumption of surplus electric
power; and payments to governmental units in lieu of taxes

1817.S. Code, title 16, sec. 8311
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which would have been collected had the property acquired and
operated by the Authority remained in private hands.

One section of the statute is in part the indirect source of the
right to operate the extensive welfare program carried on by the
Authority, This section* authorized the President to use such
means for conducting surveys and making general plans for the
Tennessee River basin “as may be useful to the Congress and to
the several States in guiding and controlling the extent, se-
quence, and nature of development that may be equitably and
economically advanced through the expenditure of public funds,
or through the guidance or control of public authority, all for
the general purpose of fostering an orderly and proper physical,
economic, and social development of said areas.” The President
designated the Authority as his agency for making these surveys
and plans. The statute also spelled out what Congress hoped to
accomplish in the valley, and it suggested to the President that
he recommend to Congress legislation to achieve the purposes
outlined. They were: “(1) the maximum amount of flood con-
trol; (2) the maximum development of said Tennessee River for
navigation purposes; (3) the maximum generation of electric
power consistent with flood control and navigation; (4) the
proper use of marginal lands; (5) the proper method of refores-
tation of all lands in said drainage basin suitable for reforesta-
tion; and (6) the economic and social well-being of the people
living in said river basin.”

So much for the program directly authorized by the law and
the aspirations given official utterance in the statute. What has
been accomplished? The main objectives were flood control, im-
proved navigation, and electric power. Flood contral in the
Tennessee Valley has been attacked in two ways, by control of
water in the river channels and by control of water on the land.
Previons to the building of the dams on the Tennessee River and
its tributaries, a Congressional investigating committee found
that there was an annual average loss due to floods of approxi-

14 1bid,, secs. 831 1, v.
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mately $1,780,000."® Since the completion of the system of rescr-
voirs and dams there have been no floods in the valley. “So far
as can humanly be foreseen,” Professor Finer obscrved, “the
flood control programme has eliminated the risk of flood.” And
the Authority has estimated that the completed system of dams
will reduce the flood waters in the lower Mississippi between
Cairo and the mouth of the Arkansas by rwo feet.” Control of
water on the land involves not only the problem of floods but
that of soil conservation, which is described below as one of the
secondary objectives of the Authority.

The second of the primary purposes, improvement of naviga-
tion, has been brought about by the construction of nine dams
on the Tennessee River, each with an accompanying lock, and a
series of dams in the upper tributaries. The total number of dams
constructed or acquired and managed by the Authority is
twenty-four.® A waterway g feet decp and 652 miles in length
from the mouth of the river at Paducah, Kentucky, to Knox-
ville, Tennessee, has thus been created. By virrue of the dams in
the upper tributaries, which store vast quantities of water dur-
ing floodtime, a constant level of nine feet can be maintained
throughout the year. Millions of tons of freight are being trans-
ported annually on the Tennessee. This traffic is expected to in-
crease when dock installations are constructed to facilitate load-
ing and unloading.

The achievement in accomplishing the third major objective,
the production of electric power, is impressive, By the end of
1941 the total generating capacity of the Authority was in excess
of 1,000,000 kilowatts, Owing to the need for great amounts of
electric power for war purposes, Congress authorized the con-
struction of steam-generating plants in addition to those which
were already in operation, so that in 1941 steam plants were ac-

5 House Document No. 328, 71st Congress, znd session, pp. 16-18.

 Herman Finer, The T.V.A.: Lessons for International Application
(International Labor Office, Montreal, 1944), p. 206.

I Annual Report of the Tennessee Valley Authority, 1938 (Government
Printing Office, Washington, 1938), p. 16.

8 M. H. Satterfield, “TVA-State-Local Relationships,” Amzerican Politi-
cal Science Review, xl, 935 (1946).
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counting for more than one-fifth of the total electric current
produced by the Authority. The completion of new dams, the
installation of additional generators, the steam plants constructed
or acquired from private power companics in the region which
sold their properties to the Authority all together brought the
total power generated in 1944 to 2,000,000 kilowatts, The con-
tribution to the war effort of the vast generating system oper-
ated by the Authority becomes evident when it is recalled that
one of the atomic energy plants was located at Qak Ridge, Ten-
nessee, where vast quantities of electric power were available.

The use of Authority-generated power before the war can be
seen from the figures supplied by Professor Pritchett.” In 1941
the Authority sold power amounting in value to $20,254,000.
This was divided among the various users in these amounts:
municipalities, $8,633,000; codperatives, $1,300,000; electric util-
ities, $2,361,000; industries, $7,780,000; direct sales, $180,000.

As is indicated by these statistics, the Authority sells most of
its power to distributors rather than to consumers of electricity.
However, it has constructed a transmission system to tie to-
gether all the generating plants as well as to supply interconnec-
tions with the major private utilitics in the area. It has agree-
ments for the sale and interchange of power with utilities as far
away as Chicago.

Ore of the chief sccondary objectives of the Authority was
the production of fertilizer in order that the eroded land in the
valley might be made to produce. The kind of fertlizer insist-
ently demanded by the farmers of the region was nitrates. They
had been enthusiastic when Henry Ford wished to acquire the
Muscle Shoals dams in rg21 for the production of nitrates. They
expected the Authority to produce nitrogenous fertilizers. But
the Directors of the Authority decided differently. Nitrogen is
abundant in the air, It can be manufactured as nitrates by elec-
tric power and put into the soil as fertilizers, or it can be made
available for plant food by growing certain legumes, such as al-

® C, Herman Pritchett, The Tennessee Valley Authority (University of
North Carolina Press, Chapel Hill, 1943), p. 76.
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falfa or lespedeza. Another plant food is phosphorus. An abun-
dant supply is rarely found in the soil. When it is supplied arti-
ficially, the only way in which substantial amounts can be added
to the soil, it will cause legumes, the nitrogen-producing plants,

“to grow luxurianty. One pound of phosphates thus used will

normally result in five to six pounds of nitrogen’s being pulled
down out of the air. Consequently, the Authority used most of
the power available for fertilizer production to manufacture
phosphate fertilizer.” The fertilizer thus produced was distrib-
uted for use on demonstration farms. Some of it has been distrib-
uted free, and some has been given to farmers in lieu of Agri-
cultural Adjustment Act payments for soil conservation. By 1943
there were more than 43,000 demonstration farms covering more
than 6,000,000 acres of land.

The fertilizer-soil conservation program s an integral part of
flood control, Dams control the water in the river channels; but
to prevent the reservoirs back of the dams from filling up with
topsoil in a relatively shorc time is vital to the continued useful-
ness of the dams. Hence the Authority was by necessity re-
quired to contrive some means of holding the soil on the lands
draining into the reservoirs. Restoring vegetation to the land
through the fertilizer program achieved this objective over large
areas of the valley.

Fifty-four percent of the land in the valley, approximately
14,000,000 acres, is forests and woodlands. The Authority has
planted more than 150,000,000 trees. Holding the topsoil and
producing timber are the joint purposes served by these exten-
sive plantings. The Authority also has taken the leadership in
encouraging good forestry practices. This has to be done Jargely
through demonstrations and other means of dispensing informa-
tion so that farmers can know what trees to cut, when they are
mature, and in general what good forestry practice is.* Good
forest management is as necessary to holding water on the land
as is good farm management.

® Anmual Report of the Tennessee Valley Authority, 1937, p. 29; see
also Annual Report, 1936, pp. 35-48.
Z M. H. Satterfield, op. cit.
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Others of the secondary purposes of the Authority are of a
general welfare character. A program for the development of
the mineral wealth of the region has becn undertaken. This has
meant the operation of laboratories; the construction of pilot
plants; the carrying on of geological and field investigations; and
the giving of assistance to miners, mineral producers, and indus-
trial operators. The Authority has been active in the develop-
ment of water sources for industrial and domestic uses. Experi-
mentation with fish, with ways of producing and catching them,
with the length of closed seasons—it was found that under some
circumstances there need be no closed seasons—has contributed
to the recreational possibilities, as has the development of park
areas. Professor Finer reports that 5,000,000 pounds of fish were
taken in five reservoirs in 1940.* The Authority has stimulated
and codperated with the state and local governments in the area.
Problems of health, control of malaria-bearing mosquitoes, pro-
vision for libraries—in these areas there has been intergovern-
mental caGperation.

Property owned by the national government is not subject to
state taxation. From the beginning, however, the Tennessee Val-
ley Authority has adopted a method of supporting government
in the region by making voluntary contributions, called in-lieu-
of-tax payments. These voluntary contributions are roughly
equivalent to the local and state taxes on comparable privately
owned utilities.?

The record of the Tennessee Valley Authority when told in
terms of the improvement in the material welfare and standard
of living in the area repeats the story of the preceding para-
graphs in another form. The fertilizer program has contributed
significantly to the welfare of the people in the valley. In the
counties where the demonstrations were being run, approxi-
mately eleven times as much fertilizer was used as in comparable
counties where no demonstrations were carried on. Phenomenal
increases in yields of hay, small grains, corn, cotton, and tobacco
have been made on the demonstration farms, There have been

20p. cit., p. 208. % C, H. Pritchett, op. sit.,, p. 04
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more sales of milk by one-half, of eggs by one-half, of hogs by
two-thirds, of fruits and vegetables by one-half. R, L. Duffus has
dramarized these increased yields by telling the story of a debt-
ridden farmer with a large family.* Driven from the land, he
tried other work, but failed and was obliged to return to his
farm. His land had cost $6000. It was mortgaged for $2500 and
was valued at §2000 when he returned to it. The Authority
chose him to be a demonstration farmer. After five years, his
mortgage was reduced to $1000, and the land was valued at
$8840.

In ten years the per capita use of electricity in the region
jumped from the lowest to the second highest in the United
States. In 1945 the Authority employed 40,000 persons.® Not all
of these jobs were new. The Authority has acquired the property
of privately owned utilities, and their employees have become the
emplovees of the Authority. But private employment in the re-
gion also has risen rapidly, because of the increased amount of
power available. The percentage increase of the per capira in-
come for the United States between 1933 and 1940 was 57,
whereas for Alabama, Mississippi, and Tennessee for the same
period it was 84.% While bank deposits were increasing 49 per-
cent for the country as a whole in the years 1933-1939, bank
deposits in the valley increased 76 percent.

Tur Aroanic Exercy Conrarission

The development and subsequent administration of the pro-
duction of fissionable matter is a striking example of the capacity
for creative activity of and popular confidence in government.
Without the interventdon of the government for the supply of
materials and equipment and the mobilization of large numbers
of scientists who were enabled to concentrate their learning on
the many complicated phases of the problem of the release of

*#R. L. Duffus, The Valley and Its People (Alfred A. Knopf, New
York, 1044), p. 111.

 Sterling D. Spero, Government Jobs (J. B. Lippincott Co., Philadel-

phia, 1945), p. 138.
* Herman Finer, op. ¢it,, p. 212,
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nuclear energy, it is inconceivable that the theoretical knowl-
edge of the structure of the atom could have been given prac-
tical effect for many years. The solution of the scientific prob-
lem produced an even greater social problem—to hold in leash
the destructive potentialities of the discovery and to channel the
new resources into peaceful use. There was unanimous agree-
ment that only government is in a position to cope with this
problem; whether it will solve it is another question.

The assumption by the government of the ownership and op-
eration of the atomic energy industry is the most recent and
certainly potentially one of the largest of its operational activ-
ities. It began after Professor Albert Einstein wrote to President
Roosevelt, August 12, 1939, advising him that there was a real
possibility of developing a method for the release of energy
which would be in a different scale of magnitude from any
power then known, The operation growing out of the Einstein
letter can only be called stupendous. It appears that plant facil-
ities have cost more than §$2,000,000,000. The annual operating
expenditures in the budget for the year beginning July 1, 1047,
were $500,000,000.* The amount asked for the next year was
$647,000,000.

In some respects the Atomic Energy Act of August 1, 1946,
provided only for a system of interim operation.” There was a
virtually unanimous opinion among those acquainted with the
destructive potential of atomic energy that the only feasible
method of dealing with it was on a supranational scale. Room
for such 2 development was written into the law in this lan-
guage: “Any provision of this . . . statute or any action of the
Commission to the extent that it conflicts with the provisions of
any international arrangement . . . shall be deemed to be of no
further force or effect,” and “in the performance of its functions
. . . the Commission shall give maximum effect to the policies
contained in any such international arrangement.”

The first purpose of the governmental ownership of the pro-

o Second Semiannual Report of the Atomic Energy Comnnission (Gov-
ernment Printing Office, Washington, 1948), p. 17.
27,8, Code, title 42, sec. 1801,

l-
tude

Purposes



1. Mili-

2. Re-
search

512 American National Government

duction of fissionable matter is military in nature—defense and
security. This involves stockpiling atomic bombs in such num-
bers as to make the prediction of the destruction of the human
species in another war seem no longer fanciful but plausible; and
it involves continuous research to discover more efficient meth-
ods of destruction.

Research is the second main purpose of government owner-
ship of the manufacture of fissionable matter. But research looks
also toward industrial and medical or therapentic uses of fission-
able matter and its by-products. A delicate balance is necessary
in the management of research. In order that maximum progress
can be made there must be a great deal of interchange of infor-
mation ameng scientists, both between those working on co-
operative projects and the isolated scholars, and between those
concentrating on the central problems of nuclear research and
those engaged in research of a peripheral character. On the other
hand, if the United States is engaging in a military race in atomic
research, information must be kept from leaking to the wrong
persons. These mutmally contradictory objectives, neither of
which can be fully achieved without destroying the other, are
to be administered by the Atomic Energy Commission within
the limits set by the statute. The repression of the spread of in-
formation takes such form as penalties of death or fines up to
$20,000 and imprisonment for terms as long as twenty years for
the disclosure of information with the intent to injure the
United States, and the prohibition to the Commission of author-
ity to exchange information with other nations,

The policy for the stimulation of research by the diffusion of
knowledge is also set forth in the statute. It is provided that, so
far as this is consistent with the common defense and security,
“the dissemination of scientific and technical information relat-
ing to atomic energy should be permitted and encouraged so as
to provide that free exchange of ideas and criticisms which is es-
sential to scientific progress.”

The third major objective of government ownership of the
fissionable matter industry, which is expected to be an outcome
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of research, is to utilize atomic energy for peaceful purposes, 3. Indos-
presumably for industrial and medical uscs. In the early reports tﬁ“(llia;{i
to President Roosevelt, when the advisability of undertaking ‘Tsee
large-scale experimentation was being considered, the scientists
suggested that if the chain reaction could be slowed down and
controlled, atomic energy might be employed for such purposes

as long-range propulsion of submarines. So far, apparently, ex-
plosives have been the chief development, and the implication of

the reports of the Commission is that most of the research and
experimentation is still concentrated on explosives. However, the
reports of the Commission indicare that a small percentage of the
research budger is being expended to develop peaceful uses.
Radioisotopes are being produced and distributed rather widely.
Processes have been developed which reduce their cost quite
materially. For example, one millicurie of carbon t4, now being

sold for $50, would have cost about $1,000,000 if produced by a
cyclotron® These radioisotopes are used by scientists for re-
search purposes in chemistry, biology, medicine, and agriculture,
About ninety different kinds of radioisotopes representing sixty
elements are available, and about one hundred radioisotopes are
being distributed per month.* Professor Karl Compton of the
Massachusetts Institute of Technology expects that by 1950 one
small experimental power plant will be operating on atomic
energy.™ However, should the pressure for military develop-
ment slacken or be withdrawn entirely and the whole of the
energies available for the development of nuclear fission be con-
centrated on its peaceful uses, Professor Compton is of the
opinion that progress would be as rapid in that field as it has
been and now is in the military field.* If atomic energy becomes

2 Second Annual Report, p. 25.

8 1bid., pp. 4» 25-27.

3 New York Times, February 10, 1948.

32 During the hearings on the confirmation of the members of the Com-
mission, David Lilienthal, the Chairman of the Commission, stated that re-
search for peaceful and for military purposes could not be separated, and
others supported this view, (Hearings, Confirmation of Atomic Energy
Commission and General Manager, Government Printing Office, Wash-
ingron, 1947, pp: 24, 596.)
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useful for power, it will have the urmost economic and political
significance. Indeed, the discovery of nuclear fission will prob-
ably be as revolutionary and as influential as the most funda-
mental inventions in human history, such as the discovery of
fire or the principle of the wheel. .

A somewhat novel arrangement has been found for the rep-
resentation of the public interest in and public control over the
fissionable matter industry, The statute creating the Atomic En-
ergy Commission vests in the United States the ownership of
all fissionable matter and the sources from which it can be
made,” the equipment and facilities for its manufacture, and the
patents covering processes for dealing with it. The Commission
is designated as the agent of the United States to exercise the
powers of the government in behalf of the United States. To the
complete transfer of ownership of all these materials, facilities,
and processes one exception is made, that of facilities useful for
the conduct of research and development which do not have a
potential production rare adequate to produce sufficient fission-
able matter to make an atomic weapon of any kind. At the same
time the statute lays down the policy that private research and
development are to be fostered, and that operations under it are
to strengthen free competition in private enterprise. A method
for reconciling these apparently contradictory purposes was
found. The Commission was given authority to license materials,
facilitics, and processes.

The Commission itself carries on none of the major produc-
tion or research programs, The huge installations at Hanford,
Washington, are operated by the Gencral Electric Company.
The Oak Ridge National Laboratory, formerly the Clinton Lab-
oratory, is operated by Carbidc and Carbon Chemicals Corpora-
tion. A major program of research is carried on in Argonne
National Laboratory, which is located in several divisions in Chi-

3 The law specifies uranium and thorium. Such other material as the
Commission with the approval of the President may determine to be es-
sential to the production of fissionable matter may be added to this list.
{U.S. Code, title 42, sec. 1805.)
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cago. This institution is operated by the University of Chicago
with the participation of twenty-nine midwestern universities.
Similar laboratories are operated by other universities or groups
of universities; for example, the Oak Ridge Institute of Nuclear
Studies, Inc., is operated by fourreen universities of the South
and Southwest. Broolhaven National Laboratory on Long Island
is operated by nine universities in the East and Northeast. In all,
the Commission has relations with over 100 contractors, These in
turn have several hundred subcontractors®*

This particular use of the contract as an operative device was
largely a development of World War II. Government has long
made contracts with private persons for such persons to perform
public service, such as the provision of transportation, the supply
of light and power, and other services and commodities. In these
instances the private person owned the plant and facilities. Dur-
ing the recent war the device of the contract was given a new
application in the instances in which the government owned the
capital investment but the facilities were operated by private per-
sons under contract or lease. The object here was to combine
governmental capital resources and private manufacturing skills
in order to expedite the fabrication of munitions. The device of
the contract is being employed by the Atomic Energy Commis-
sion as a means of control over the manufacture and use of fis-
sionable material and also of maintaining the advantages of pri-
vate skills and knowledge in research and production.

The security requirements of the statute apply to all these op-
erations, The Commission has power to inspect the installations
and the work at all times, and to require full reports. All persons
employed by contractors or subcontractors who have access to
restricted data must first have been approved by the Commission.
Before the Commission approves, the Federal Bureau of Investi-
gation must make an investigation and report its findings to the
Commission. This in itself is a task of some magnitude. The Com-
mission has several thousand employees, probably more than

3 Second Semiannual Report, p. 3.
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5000, and the contractors and subcontractors had 50,231 as of
December 31, 1947.%

The character of the activity of the Atomic Energy Com-
mission creates extraordinary problems. One of these is to find
a way of channeling rechnical information to it as such informa-
tion is gathered in laboratories all over the country. Problems
arise in the handling of materials used by the contractors which
other scientists could assist in solving. The Atomic Energy Act
provided for the establishment of a part-time committee of nine
to be appointed by the President. This group, called the General
Advisory Committee, is composed of the most distinguished
leaders in their respective fields of specialization. The law re-
quires it to meet at least four times annually. It held eight formal
meetings during its first year, and much other work was done
by its subcommittees and by individual members. The Commiis-
sion was also authorized to appoint advisory committees for as-
sistance in more specialized fields. It has appointed eight such
committees,

Another problem is keeping Congress properly informed of
the activities of the Commission. The Joint Committee on
Atomic Energy was created for this purpose. It is composed of
eighteen members, nine Senators and nine Representatives. It
has a staff of nine professional employees and a budget for the
fiscal year of 1948 of $150,000. It keeps in close contact with the
Commission.

To deal with a third problem, that of maintaining close rela-
tionship with the military arm of the government, a Military
Liaison Committee was created. This is composed of military
personnel designared by the Secretaries of Army and Navy. The
Commission mecets the Military Liaison Committee on alternate
Wednesdays, and oftener when the accasion requires. Provision
is made in the statute for reference to the President of differences
between the Commission and the Committee, but as of the date

% Richard O, Nichoff, “Organization and Administration of the United
States Atomic Energy Commission,” Public Administration Review. viii.
o1-102 (1948).
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of the Third Semiannual Report no case had been referred to
the President.™

NaturaL Resources

Singe ours is a government of delegated powers, the national
government has no general responsibility for custody of natural
resources. It has, however, pieced out a rather broad coverage
from a miscellaneous collection of particular powers. In part, no
doubt, because of the variety of the sources of its authority, the
administrative agencies in this field are numerous and badly
coodrdinated.

The most important single source of power over natural re-
sources is that which the national government enjoys as proprie-
tor of the public domain. The public domain was acquired by
the cession of the Northwest Territory by the thirteen states,
the Louisiana Purchase from France in 1803, the acquisition of
Florida from Spain in 1819, the sertlement of the Oregon
Question in 1846, the acquisition of Texan and Mexican land
in the period 1848-1853, and the purchase of Alaska from
Russia in 1867. In addition, land has been acquired from Indian
tribes by treaty. Where the [and acquired had already been re-
duced to private ownership, the United States gained only legal
jurisdiction and not title; but by far the greater part of these
acquisitions became a part of the public domain. The total area
of the original public domain was about 2,250,000 square miles,
three-fourths of the area of the United States proper.*” Of this,
700,000 square miles remain the property of the United States.
This area is almost three times the size of the state of Texas, but
the land is for the most part in the arid and semi-arid regions
of the West. Of the 570,000 square miles of territory acquired
by the Alaska purchase, almost ll is still in the public domain,

The disposal and management of the public domain present
a checkered history. The original policy was to sell lands for

8 Jbid,

% The United States also owns 70,000 square miles acquired by purchase

or otherwise for special purposes, such as the sites of public buildings,
army posts, etc.
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revenue. In 1841 the plan of inducing systenatic settlement was
adopted, and the Homestead Act of 1862 and subsequent acts
continued this policy. In the period of railroad-building 200,000
square miles, nearly a tenth of the total public domain, was
given to railroads. With the creation of the Yellowstone Na-
tional Park in 1872, however, the reservation of portions of the
public domain from occupancy began. By successive statutes
the President has been authorized to set aside reservations in
timbered lands, or for waterpower or reservoir sites, or for
the preservation of wildlife, and to withhold righes to coal and
other minerals on public lands. There remain 265,000 square
miles still unreserved.

The National Park Service in the Department of the Interior
administers the national parks, of which there are now 171, It
assists in planning and managing recreation activities around the
reservoirs created by the Hoover and two other national dams.
The 152 national forests, which comprise over 265,000 square
miles in forty. states and Alaska and Puerto Rico, are managed
by the Forest Service in the Department of Agriculture, The
Forest Service is concerned with conservation of timber, soil,
water, and wildlife resources. It also engages in research in
scientific management of forest and wild lands. It assists the
states and also private owners in all aspects of conservation and
management of timber resources. It supplies planting stock to
farmers for windbreaks and woodlots. It licenses the grazing of
livestock in the national forests.

The unreserved public domain falls under the jurisdiction of
the Bureau of Land Management in the Department of the
Interior. For the most part this consists of some 200,000 square
miles of grazing land in ten western states. The Bureau issues
permits to cattle and sheep raisers for the use of this range. The
Bureau of Land Management also administers the laws relating
to homestead entry upon the public domain. It awards coal,
oil, and gas prospecting permits and leases, by which private
persons are permitted to exploit these resources on the public
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domain. Its task is to combine conservation with efficient utiliza-
tion of natural resources.

In the field of water resources, a number of agencies come
into play. The United States Army Corps of Engineers has
traditionally been charged with construction undertaken by
Congress in connection with navigation. It builds dams and ad-
ministers a considerable number of them. The Bureau of Recla-
mation in the Department of the Interior, which is charged with
supplying irrigation water in 17 western states, also builds and
administers dams and reservoirs. The Bonneville Power Ad-
ministration in the Department of the Interior distributes electric
power produced at the Bonneville Dam, which is under the
jurisdiction of the Corps of Engineers, and at the Grand Coulee
Dam, which is operated by the Bureau of Reclamation. The
Southwest Power Administration, also in the Department of the
Interior, distributes power from dams built by the Corps of
Engineers in Kansas, Missouri, Arkansas, Oklahoma, Louisiana,
and Texas. The work of the Tennessee Valley Authority has
already been described, as has that of the Federal Power Com-
mission, which licenses the use of navigable waters for the pro-
duction of electric power by private concerns.* The Soil Con-
servation Service in the Department of Agriculture is charged
with rendering assistance to farmers both in irrigation and in
drainage, and undertakes flood control in coperation with the
agencies mentioned above and with the states. Its most im-
portant conservation service, however, is to encourage proper
methods of tillage and soil use on the part of farmers.

National control and protection of wildlife are chiefly the
consequence of international treaties for the conservation of
migracory birds and oceanic fish and animals, and of the owner-
ship of the lands on which fish and animals are found, which
include the public domain and wildlife refuges. In the territories
of the United States the national government also possesses the
authority to legislate which in continental United States belongs

3 See p. 450.
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to the states. In 1045 President Truman by proclamation laid
claim in the name of the United States to the “continental shelf”
extending far into the Pacific, and to all the waters of the high
seas in which “coastal fishing” occurs. The Fish and Wildlife
Service in the Department of the Interior administers all the
national laws in connection with wildlife. It administers the laws
relating to the taking of fish and game, and undertakes to pre-
vent poaching and illegal capture. It supervises 291 wildlife
refuges with an area of 28,000 square miles. It administers the
program for the utilization of the fur seal and fox herds on the
Pribilof Islands, and as an incidental function governs the human
inhabitants also. It engages in cxtensive research for the protec-
tion and restoration of wildlife, and assists states and private
persons in the control of injurious species.

In upholding the power of the national government to make
a treaty for the protection of migratory birds and to pass the
Migratory Bird Treaty Act pursuant to the treaty, the Supreme
Court recognized a “paramount power” of the United States
in this subject.® The doctrine of paramount power was made
the basis of another national claim to control of natural re-
sources in United States v. California.*” In this, the so-called
Tidelands Oil Case, the Supreme Court ruled that although the
boundaries of the state of California extended out to sea to the
three-mile limit, the national government had paramount power
over the oil in the sea bottom, and that it belonged to the na-
tional government rather than the states to license its extraction.
The decision rests on the international aspect of the off-shore
territory, and to a degree buttresses the doctrine of “resulting
power” and “inherent power” which has always been a some-
what disreputable concept on the margin of constitutional law.**

In the area of conservation of natural resources, as elsewhere,
the national government is emerging as a more and more active
force. In the course of one hundred and sixty years the center
of pravity in our federal system has shifted from the states to

% Missouri v. Holland, 252 U.S. 416 (1920). See p. 254.
40322 US. 19 (1947). 1 See pp. 28-29.
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the nation. This is not chiefly because the national government
has displaced the states in their original functions, although this
has happened to a degree. It is principally the result of the fact
that the national government has undertaken functions which
previvusly were not performed, functions vital to the well-being
of the nation. This could not have occurred if the Constitution
had not been endowed with elements of elasticity which per-
mitted the adaptation of government to a new age. Moreover,
statemenship has been necessary in the process of constitutional
interpretation. Justice Holmes said in Missouri v. Holland:*
“When we are dealing with words that also are a constituent
act, like the Constitution of the United States, we must realize
that they have called into life 2 being the development of which
could not have been foreseen completely by the most gifted of
its begetters. It was enough for them to realize or hope that they
had created an organism; it has taken a century and has cost
their successors much sweat and blood to prove that they
created a nation.” )
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CONSTITUTION OF THE UNITED STATES, 178%

(Italics Indicate Obsolete or Repealed Provisions.)

We, the people of the United States, in order to form a more per-
fect union, establish justice, insure domestic tranquility, provide
for the common defense, promote the general welfare, and secure
the blessings of liberty to ourselves and our posterity, do ordain
and establish this Constitution for the United States of America.

ARTICLE I

SecrroN 1. All legislative powers herein granted shall be vested
in a.Congress of the United States,” which shall consist of a Senate
and House of Representatives?

SecrioN 2. The House of Representatives shall be composed of
members chosen every second year by the people of the several
States,* and the electors in each State shall have the qualifications
requisite for electors of the most numerous branch of the State
legislature®

No person shall be a Representative who shall not have attained
to the age of twenty-five years and been seven years a citizen of the
United States, and who shall not, when elected, be an inhabitant of
that State in which he shall be chosen.®

Representatives” and direct taxes® shall be apportioned among the
several States which may be included within this Union, according
to their respective numbers, which shall be determined by adding
to the whole number of free persons, including those bound to service
for a term of years, and excluding Indians not taxed, three-fifths of all
otber persons.® The actual enumeration shall be made within three
years after the first meeting of the Congress of the United States, and
within every subsequent term of ten years, in such manner as they

1 Drafted by the Constitutional Convention, May 25—September 17,
" 1487; submitted to the states by the Continental Congress, September 28,
1787; declared in effect by the Continental Congress, September 13, 1788,

2 See pp. 26, 114, 157158, 206-207, 211, 400,

% See pp. 115116,

*See pp. 114, 175.

5 See pp. 163-165.

8 See p. 215.

78ee p. 212,

8 Modified by the Sixteenth Amendment. See pp. 415, 417.

9 Superseded by the Fourteenth Amendment.
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shall by law direct.”® The number of Representatives shall not exceed
one for every thirty thousand, but each State shall have at least one
Representative; and until such enumeration shall be made, the State
of New Hampshire shall be entitled to choose three, Massachusetts
eight, Rhode Island and Providence Plantations one, Connecticut
five, New York six, New Jersey four, Pennsylvania eight, Delaware
one, Maryland six, Virginia ten, North Carolina five, South Carolina
five, and Georgia three.

When vacancies happen in the representation from any Stare, the
executive authority thereof shall issue writs of election to fill such
vacancies.

The House of Representatives shall choose their Speaker™ and
other officers;® and shall have the sole power of impeachment.®®

Secriov 3. The Senate of the United States shall be composed of
two Senators from each State, chosen by the legislature thereof™ for
six years; and each Senator shall have one vote.

Immediately after they shall be assembied in consequence of the
first election, they shall be divided as equally as may be into three
classes. The seats of the Senators of the first class shall be vacated at
the expiration of the second year, of the second class at the expira-
tion of the fourth year, and of the third class at the expiration of the
sixth year, so that one-third may be chosen every second year;® and
if wacancies happen by resignation or otherwise during the recess of
the legislature of any State, the executive thereof may make tempo-
rary appointments until the mext meeting of the legislature, which
shall then fill such vacancies!®

No person shall be a Senator who shall nat have attained to the
age of thirty years, and been nine years a citizen of the United
States, and who shall not, when elected, be an inhabitant of that State
for which he shall be chosen.””

The Vice-President of the United States shall be President of the
Senate, bur shall have no vote, unless they be equally divided.®®

The Senate shall choose their other officers, and also a President

10 See p. 212,

1 See pp. 2t9-220.

13 See pp. 219, 222.

13 See pp. 211, 360.

 Superseded by the Seventeenth Amendment. See p. 216.
15 Seg p. 216.

16 Superseded by the Seventeenth Amendment.

1 See p. 216.

18 See pp. 208, 218, 225.
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pro tempore, in the absence of the Vice-President, or when he shall
exercise the office of President of the United States.'

The Senate shall have the sole power to try all impeachments.
When sitting for that purpose, they shall be on oath or affirmation.
When the President of the United States is tried, the Chief Justice
shall preside: and no person shall be convicted without the concur-
rence of two-thirds of the members present.®

Judgment in cases of impeachment shall not extend further than
to removal from office, and disqualification to hold and enjoy any
office of honor, trust or profit under the United States: but the party
convicted shall nevertheless be liable and subject to indictment, trial,
judgment and punishment, according to law.*

SectioN 4. The times, places and manner of holding elections for
Senators and Representatives shall be prescribed in each State by the
legislature thereof; but the Congress may at any time by law make or
alter such regulations, except as to the places of choosing Senators.”®

The Congress shall assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless they shall
by law appoint a different day.>

SecrioN 5. Each House shall be the judge of the elections, re-
turns, and qualifications of its own members, and a majority of
each shall constitute a quorum to do business;* but a smaller number
may adjourn from day to day, and may be authorized to compel the
attendance of absent members, in such manner, and under such pen-
alties as each House may provide.

Each House may determine the rules of its proceedings, punish its
members for disorderly behavior, and, with the concurrence of two-
thirds, expel a member.?®

Each House shall keep a journal of its proceedings, and from time
to time publish the same, excepting such parts as may in their judg-
ment require secrecy; and the yeas and nays of the members of ei-
ther House on any question shall, at the desire of one-fifth of those
present, be entered on the journal.*”

Neither House, during the session of Congress, shall, without the

10 See pp. 218-219.

20 See pp. t11, 360.

= See p. 360.

2 See pp. 166, 174, 175, 213-215, 282.

23 Superseded by the Twentieth Amendment. See p. 218.
24 See pp. 211, 215, 220, 400,

25 See p. 232.

29 See pp. 211, 222~223, 227, 400

" See p. 232.
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consent of the other, adjourn for more than three days, nor to any
other place than that in which the two Houses shall be sitting.

Secrion 6. The Senators and Representatives shall reccive a com-
pensation for their services, to be ascertained by law, and paid out
of the Treasury of the United States.” They shall in all cases, except
treason, felony and breach of the peace, be privileged from-arrest
during their attendance at the session of their respective Houses, and
in going to and returning from the same; and for any speech or de-
bate in either House, they shall not be questioned in any other

lace.”
F No Senator or Representative shall, during the time for which he
was elected, be appointed to any civil office under the authority of
the United States, which shall have been created, or the emoluments
whereof shall have been increased during such time; and no person
holding any office under the Unirted States shall be 2 member of ei-
ther House during his continuance in office.”®

Secrion 7. All bills for raising revenue shall originate in the
House of Representatives; but the Senate may propose or concur
with amendments as on other bills.*

Every bill which shall have passed the House of Representatives
and the Senate shall, before it becomes a law, be presented to the
President of the United States; if he approve he shall sign it, burt if
not he shall return it, with his objections, to that House in which it
shall have originated, who shall enter the objections at large on their
journal, and proceed to reconsider it. If after such reconsideration
two-thirds of that House shall agree to pass the bill, it shall be sent,
together with the objections, to the other House, by which it shall
likewise be reconsidered, and if approved by two-thirds of that
House, it shall become a law. But in all such cases the votes of both
Houses shall be determined by yeas and nays, and the names of the
persons voting for and against the bill shall be entered on the journal
of each House respectively. If any bill shall not be returned by the
President within ten days (Sundays excepted) after it shall have been
presented to him, the same shall be a law, in like manner as if he had
signed it, unless the Congress by their adjournment prevent its re-
turn, in which case it shall not be a law.** N

Every order, resolution, or vote to which the concurrence of the
Senate and House of Representatives may be necessary (except on a
question of adjournment) shall be presented to the President of the

25 See pp. 216-217.

 See pp. 217-218.

3 See p. 215.

31 See p. 234.

32 See pp. 205206, 233-234.
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United Srates; and before the same shall take effect, shall be approved
by him, or, being disapproved by him, shall be repassed by two-
thirds of the Senare and House of Representatives, according to the
rules and limitations prescribed in the case of a bill.®

Section 8. The Congress shall have power to lay and collect
taxes, duties, imposts, and excises,? to pay the debts and provide for
the common defense and general welfare of the United States;® but
all duties, imposts, and excises shall be uniform throughout the
United States;*®

To borrow money on the credit of the United States;

To regulate commerce with foreign nations, and among the sev-
eral States, and with the Indian tribes;®

To establish an uniform rule of naturalization,® and uniform laws
on the subject of bankruptcies*® throughout the United States;

To coin money, regulate the value thereof, and of foreign coin,®
and fix the standard of weights and measures;**

To provide for the punishment of counterfeiting the securities and
current coin of the United States;

To establish post offices and post roads;**

To promote the progress of science and useful arts, by securing
for limited times to authors and inventors the exclusive right to their
respective writings and discoveries;**

To constitute tribunals inferior to the Supreme Court;*

To define and punish piracies and felonies committed on the high
seas, and offenses against the law of nations;

To declare war,*® grant letters of marque and reprisal, and make
rules concerning captures on land and water;

To raise and support armies,”” but no apprepriation of money to
that use shall be for a longer term than twa years;

32 See pp. 124, 205-206, 233-235.

24 See pp. 241, 247248, 259, 286, 414417, 474-475-

85 See pp. 248-249, 416.

36 See pp. 109, 416.

37 See pp. 248, 255-257, 436-437.

38 Sce pp. 73, 120121, 241-247, 259, 286, 288289, 316, 440-453, 456462,
468-469, 472, 481—487.

32 See pp. 120-130.

40 See pp. 258, 466-467.

L See pp. 255-257, 472.

42 See . 473-

43 See pp. 257, 258, 292, 311, 488, 495-504.

4 See pp. 257-258, 462465, 473.

45 See pp. 261262,

46 See pp. 249-253, 286.

47 See pp. 249-253, 286, 310.



530 American National Government

To provide and mainrain a navy;*®

To make rules for the government and regulation of the land and
naval forces;*

To provide for calling forth the militia ro execute the laws of the
Union, suppress insurrections and repel invasions;*

To provide for organizing, arming, and disciplining the militia, and
for governing such part of them as may be employed in the service
of the United States, reserving to the States respectively, the appoint-
ment of the officers and the authority of training the militia accord-
ing to the discipline prescribed by Congress;

To exercise exclusive legislation in all cases whatsoever, over such
district (not exceeding ten miles square) as may, by cession of par-
ticular Statcs, and the acceprance of Congress, become the seat of the
government of the United States,” and to exercise like authority
over all places purchased by the consent of the legislature of the
State in which the same shall be, for the erection of forts, magazines,
arsenals, dockyards, and other needful buildings; and

To make all laws which shall be necessary and proper for carrying
into execution the foregoing powers, and all other powers vested by
this Constitution in the government of the United States, or in any
department or officer thereof.”

SectioN 9. The migration or inportation of such persons as any
of the States now existing shall think vproper to admir shall not be
probibited by the Congress prior to the year one thousand eight hun-
dred and eight, but a tax or duty may be imnposed on such importa-
tion, not exceeding ten dollars for each person.s

The privilege of the writ of habeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public safety may
require it.

No bill of atrainder™ or ex post facto law™ shall be passed.

No capitation or other direct tax shall be laid, unless in pro-
portion to the census or enumeration hereinbefore directed to be
taken.”

48 See pp. 249~253, 287, 310.

10 See p. 249.

50 See p. 249.

&1 See pp. 122, 264.

52 See pp. 27, 239-241, 265.

&3 Obso{; e provision.

54 See pp- 48, 134.

% See pp. 135, 212.

&6 Gee g 135.

57 Modified by the Sixteenth Amendment. See pp. 415, 417.
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No tax or duty shall be laid on articles exported from any State.™

No preference shall be given by any regulation of commerce or
revenue to the ports of one State over those of another; nor shall ves-
sels bound to or from one State be obliged to enter, clear, or pay
duties in another.®

No’money shall be drawn from the Treasury, but in consequence
of appropriations made by law; and a regular statement and account
of the receipts and expenditures of all public money shall be pub-
lished from time to time.

No title of nobility shall be granted by the United States: and no
person holding any office of profit or trust under them shall, without
the consent of the Congress, accept of any present, emolument, office,
or title, of any kind whatever, from any king, prince, or foreign
State.

Secrion 10, No State shall enter into any treaty, alliance, or con-
federation; grant letters of marque and reprisal; coin money; emit
bills of credir; make any thing but gold and silver coin a tender in
payment of debts; pass any bill of attainder, ex post facto law, or law
impairing the obligation of contracts, or grant any title of nobility.

No State shall, without the consent of the Congress, lay any im-
posts or duties on imports or exports, except what may be absolutely
necessary for executing its inspection laws: and the net produce of
all duties and imposts, laid by any State on imports or exports, shall
be for the use of the Treasury of the United States; and all such laws
shall be subject to the revision and control of the Congress.

No Srate shall, without the consent of Congress, lay any duty of
tonnage, keep troops or ships of war in time of peace, enter into any
agreement or compact with another State or with a foreign power,
or engage in war, unless actually invaded, or in such imminent dan-
ger as will not admit of delay.*

ARTICLE II

Secrion 1. The executive power shall be vested in a President of
the United States of America.** He shall hold his office during the
term of four years,*” and, together with the Vice-President, chosen
for the samg term, be elected, as follows:

Each State shall appoint, in such manner as the legislature thereof
may direct, a number of electors, equal to the whole number of Sen-

5 See p. 415.

5 See p. 415.

© See pp. 111-112, 255, 282283, 472.

L See pp. 191, 196, 212, 400.

%2 See p. 187.
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ators and Representatives to which the State may be entitled in the
Congress: But no Senator or Representative, or person holding an
office of trust or profit under the United States, shall be appointed
an elector,®

The electors shall meet in their respective States and vote by bal-
lot far two persons, of whont one at least shall not be an inbabitant
of the same State with themnselves. And they shall make a list of all
the persons voted for, and of the mumber of wvotes for each; which
list they shall sign and certify, and transmit sealed to the seat of the
governinent of the United States, directed to the President of the
Senate. The President of the Senate shall, in the presence of the Sen-
ate and House of Representatives, open all the certificates, and the
votes shall then be counted. The person baving the greatest number
of votes shall be the President, if such muonber be a majority of the
whole number of electors appointed; and if there be more than one
who bave such inajority, and bave an equal munber of votes, then
the House of Representatives shall immediately choose by ballot one
of them for President; and if no person bave a majority, then from
the five highest on the list the said House shall in like manner choose
the President, But in choosing the President the votes shall be taken
by States, the representation from each State having one vote; a quo-
rum for this purpose shall consist of a member or members from
two-thirds of the States, and a majority of all the States shall be
necessary to a choice. In every case, after the choice of the President,
the person baving the greatest number of votes of the electors shall
be the Vice-President. But if there should remain two or more who
have equal votes, the Senate shall choose from them by ballot the
Vice-President.*

The Congress may determine the time of choosing the electors,
and the day on which théy shall give their votes, which day shail be
the same throughout the United States.”

No person except a natural-born citizen, or a citizen of the United
States at the time of the adoption of this Constitution, shall be eligible
to the office of President; neither shall any person be eligible to that
office who shall not have attained to the age of thirty-five years, and
been fourteen years a resident within the United States.% .

In case of the removal of the President from office, or of his death,
resignation, or inability to discharge the powers and dutics of the

%8 See pp. 114, 175-176.

8 Superseded by the Twelfth Amendment. See p. 180.
5 See pp. 175-176.

% See p. 186.
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said office, the same shall devolve on the Vice-President,”” and the
Congress may by law provide for the case of removal, death, resig-
nation, or inability, both of the President and Vice-President, declar-
ing what officer shall then act as President, and such officer shall act
accordingly, until the disability be removed, or a President shall be
elected.®

The President shall, at stated times, receive for his services, a com-
pensation, which shall neither be increased nor diminished during the
period for which he shall have been elected, and he shall not receive
within that period any other emolument from the United States, or
any of them."

Before he enter on the execution of his office, he shall rake the fol-
lowing oath or affirrnation:

“I do solemnly swear (or affirm) that I will faithfully execute the
office of President of the United States, and will, to the best of my
ability, preserve, protect, and defend the Constitution of the United
States.”

Secrion 2. The President shall be Commander-in-Chief of the
army and navy of the United States, and of the militia of the several
States when called into the actual service of the United States;” he
may require the opinion, in writing, of the principal officer in each
of the execurive departments, upon any subject relating to the duties
of their respecrive offices,” and he shall have power to grant re-
prieves and pardons for offenses against the Unired States, except in
cases of impeachment.™

He shall have power, by and with the advice and consent of the
Senate, to make treaties, provided two-thirds of the Senators present
concur;™ and he shall nominate, and by and with the advice and con-
sent of the Senate shall appoint ambassadors, other public ministers
and consuls,™ judges of the Supreme Court,” and all other officers of
the United Srates, whose appointments are not herein otherwise pro-
vided for and which shall be established by law;™ but the Congress
may by law vest the appointment of such inferior officers, as they

%7 See p. 208.

%8 See pp. 208-200.

% See pp. 187-188.

7 See pp. 191, 202-203.

1 See p. 191.

2 See pp. 200-201.

™ See pp. 198, 253-255, 269, 520.
 See pp. 193, 198.

5 See pp. 193, 262.

" See pp. 193, 343-
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think proper, in the President alone, in the courts of law, or in the
heads of departments.” .

The President shall have power to fill np all vacancies that may
happen during the recess of the Senate, by granting commissions
which shall expire at the end of their next session.™

Secrion 3. He shall from time to time give to the Congress in-
formation of the state of the Union, and recommend to their con-
sideration such measures as he shall judge necessary and expedient;™
he may, on extraordinary occasions, convene both Houses, or either
of them, and in case of disagreement between them, with respect to
the time of adjournment, he may adjourn them to such time as he
shall think proper;* he shall receive ambassadors and other public
ministers;® he shall take care that the laws be faithfully executed,
and shall commission ail the officers of the United States.

Section 4. The President, Vice-President, and all civil officers of
the United States, shall be removed from office on impeachment for,
and conviction of, treason, bribery, or other high crimes and mis-
demeanors.®®

ARTICLE 11T

SecrioN 1. The judicial power of the United States shall be vested
in one Supreme Court, and in such inferior courts as the Congress
may from time to rime ordain and establish.® The judges, both of
the Supreme and inferior courts, shall hold their offices during good
behavior, and shall, ac stated times, receive for their services a com-
pensation which shall not be diminished during their continuance in
office.®?

Section 2, The judicial power shall extend to all cases, in law and
equity, arising under this Constitution, the laws of the United States,
and treaties made, or which shall be made, under their authority; to
all cases affecting ambassadors, other public ministers, and consuls;
to all cases of admiralty and maritime jurisdiction; to controversies to
which the United States shall be a party; to controversies between
two or more States; between a State and citizens of another State;*®

T See pp. 103, 263, 343.

8 See gplg? 38

™ See pp. 204-205, 398.

80 See pp. 205, 218.

a See p. 198,

52 See pp. 191, 196, 212.

83 See pp. 279, 359, 360.

B See pp. 261-265.

8 Gee p. 262.

8 Modified by the Eleventh Amendment. See p. 271.
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between citizens of different States; between citizens of the same
State claiming lands under grants of different States; and between a
State, or the citizens thereof, and foreign States, citizens or subjects.5”

In all cases affecting ambassadors, other public ministers, and cen-
suls, and those in which a State shall be party, the Supreme Court
shall have original jurisdiction.®® In all the other cases before men-
tioned, the Supreme Court shall have appellate jurisdiction, both as
to law and fact, with such exceptions, and under such regulations as
the Congress shall make.®

The trial of all crimes, except in cases of impeachment, shall be by
jury;® and such trial shall be held in the State where the said crimes
shall have been committed; but when not committed within any
State, the trial shall be ar such place or places as the Congress may
by law have directed.

Section 3. Treason against the United States shall consist enly in
levying war against them, or in adhering to their enemies, giving
them 2id and comfort. No person shall be convicted of treason unless
on the testimony of two witnesses to the same overt act, or on con-
fession in open court.

The Congress shall have power to declare the punishment of trea-
son; but no attainder of treason shall work corruption of blood, or
forfeiture except during the life of the person attainted.

ARTICLE IV

Secrion 1. Full faith and credit shall be given in each State to the
public acts, records, and judicial proceedings of every other State.
And the Congress may by general laws prescribe the manner in
which such acts, records, and proceedings shall be proved, and the
effect thereof.

Secrion 2. The citizens of each State shall be entitled to all privi-
leges and immunities of citizens in the several States.”

A person charged in any State with treason, felony, or other crime,
who shall flee from justice, and be found in another State, shall, on
demand of the executive authority of the State from which he fled,
be delivered up to be removed to the State having jurisdiction of the
crime.®

87 For this paragraph, see pp. 108, 117, 248, 267-276, 306.

88 See pp. 267-268, 270

 See p. 267.

% See pp. 137, 253.

1 See p. 285.

92 See p. 284.

9 See p. 284,
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No persan beld tn service or labor in one State, under the laws
thereof, escaping into another, shall, in consequence of any law or
regulation therein, be discharged from: such service or labor, but shall
be delivered up on claim of the party to whom such service or labor
may be due®

SecrioN 3. New States may be admitted by the Congress into
this Union; but no new State shall be formed or erected within the
jurisdiction of any other State; nor any State be formed by the junc-
tion of two or more States, or parts of States, withour the consent of
the Jegislatures of the States concerned as well as of the Congress.”

The Congtess shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property be-
longing to the United States;*® and nothing in this Constitution shall
be so construed as to prejudice any claims of the United States, or
of any particular State. ’

SectioN 4. The United States shall guarantee to every State in
this Union a republican form of government,™ and shall protect each
of themn against invasion; and, on application of the legislature, or of
the executive (when the legislature cannot be convened), against
domestic violence.”®

ARTICLE V™

The Congress, whenever two-thirds of both Houses shall deem it
necessary, shall propose amendments to this Constitution, or, on the
application of the legislatures of two-thirds of the several States, shall
call 2 convention for proposing amendments, which in either case
shall be valid, to all intents and purposes, as part of this Constitution,
when ratified by the legislarures of three-fourths of the several Srates,
or by conventions in three-fourths thereof, as the one or the other
mode of ratification may be proposed by the Congress; Provided
that no amendment which may be made prior to the year one thou-
sand eight bundred and eight shall in any manner affect the first and
fourth clauses in the ninth section of the first article™ and that no
State, without its consent, shall be deprived of its equal suffrage in
the Senate.

¥ Rendered obsolete by the Thirteenth Amendment so far as the re-
turn of slaves was concerned.

95 See p. 281,

98 See pp. 122, 140, 265, 474-475, 494, 517-520.

91 See pp. 276, 282.

% See p. 282.

9 See pp. 123125, 211,

1% Obsolete provision.
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ARTICLE VI

All debs contracted and engagements entered into, before the
adoption of this Constitution, shall be as valid against the United
States under this Constitution as under the Confederation.

This Constitution, and the laws of the United States which shall be
made in pursuance thereof, and all treaties made, or which shall be
made, under the authority of the United States, shall be the supreme
law of the land; and the judges in every State shall be bound
thereby, anything in the Constitution or laws of any State to the
contrary notwithstanding.'™

The Senators and Representatives before mentioned, and the mem-
bers of the several State legislatures, and all executive and judicial of-
ficers, both of the United States and of the several States, shall be
bound by oath or affirmation to support this Constitution; but no
religious test shall ever be required as a qualification to any office or
public trust under the United States.

ARTICLE VII
The ratification of the conventions of nine States shall be sufficient
for the establishment of this Constitution between the States so rati-
fying the same.

ARTICLES OF AMENDMENT
ARTICLE I'*

Congress shall make no law respecting an establishment of religion,
or prohibiting the free exercise thereof; or abridging the freedom of
speech, or of the press; or the right of the people peaceably to as-
semble, and to petition the government for a redress of grievances.*

ARTICLE 11
A well regulated militia being necessary to the security of a free
State, the right of the people to keep and bear arms shall not be
infringed.
ARTICLE I
No soldier shall in time of peace be quartered in any house with-
out the consent of the owner, nor in time of war, but in 2 manner ta
be prescribed by law.
10 See pp. 29, 40, 287, 298200,
102 The first ten amendments were submitted to the states by Congress
on September 25, 1789. Final ratification was communicated by the Pres-

ident to Congress December 15, 1791.
103 See pp. 121, 136.
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ARTICLE 1V

The right of the people to be secure in their persons, houses, pa-
pers, and effects, against unreasonable searches and seizures, shall not
be violated, and no warrants shall issue, but upon probable cause, sup-
ported by oath or affirmation, and particularly describing the, place
to be searched, and the persons or things to be seized. A%

ARTICLE V2

No person shall be held to answer for a capital or otherwise in-
famous crime, unless on a presentment or indictment of a grand jury,
except in cases arising in the land or naval forces, or in the militia,
when in actval service in time of war or public danger;"™ nor shall
any person be subject for the same offense to be twice put in jeop-
ardy of life or limb;'®® nor shall be compelled in any criminal case to
be a witness against himself,”" nor be deprived of life, liberty, or
property, without due process of law;'* nor shall private property
be taken for public use, without just compensation.™

ARTICLE vI**

In all criminal prosecutions, the accused shall enjoy rhe right to 2
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been commirted,™*® which district shall
have been previously ascertained by law, and to be informed of the
nature and cause of the accusation; to be confronted with the wit-
nesses against him; to have compulsory process for obtaining wit-
nesses In his favor, and to have the assistance of counsel for his de-
fense

ARTICLE VII**

In suits at common law, where the value in controversy shall ex-
ceed twenty dollars, the right of trial by jury shall be preserved,"*
and no fact tried by 2 jury shall be otherwise re-examined in any
court of the United States, than according to the rules of the com-
mon Jaw,

104 See p. 137.

3% See pp. 137, 253.

108 See pp. 138, 367.

397 Bee p. 138.

98 See pp. 110, 111, 120121, 138-139, 158, 371, 373.
1% See pp. 139-140, 369.

110 Bee pp. 137-138, 253.

1 See pp. 52-53.

112 See p. 137.
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ARTICLE VP

Excessive bail shall not be required, nor excessive fines imposed,
nor cruel and unusual punishments inflicted.

ARTICLE IX'*

The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others rerained by the people.

ARTICLE Xt

The powers not delegated to the United States by the Constitu-
tion, nor prohibited by it to the States, are reserved to the States re-
spectively, or to the people.!*?

ARTICLE XTI

The judicial power of the United States shall not be construed to
extend to any suit in Jaw or equity, commenced or prosecuted against
one of the United States by citizens of another State or by citizens or
subjects of any foreign State.

ARTICLE XII*®

The electors shall meer in their respective Srates, and vote by bal-
lot for President and Vice-President, one of whom, at least, shall not
be an inhabitant of the same State with themselves; they shall name
in their ballots the person voted for as President, and in distinct bal-
lots the person voted for as Vice-President; and they shall make dis-
tinct lists of all persons voted for as President, and of all persons
voted for as Vice-President, and of the number of votes for each,
which lists they shall sign and certify, and transmir sealed to the seat
of the government of the United States, directed to the President of
the Senate; the President of the Senarte shall, in the presence of the
Senate and House of Representatives, open all the certificates and the
votes shall then be counted; the person having the greatest number of
votes for President shall be the President, if such number be a major-
ity of the whole number of electors appointed; and if no person have
such majority, then from the persons having the highest numbers not
exceeding three on the list of those voted for as President, the House
of Representatives shall choose immediately, by ballot, the President.

13 Gee Pp- 16, 286,

14 Submitted September 5, 1794. Ratification was communicated by the
President to Congress January 8, 1768. See p. 271.

15 Submitted December 12, 1803; promulgated by the Secretary of
State September 25, 1804. See p. 180.
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But in choosing the President, the votes shall be taken by States, the
representation from each State having one vote; 2 quorum for this
purpose shall consist of 2 member or members from two-thirds of
the States, and a majority of all the States shall be necessary to a
choice. And if the House of Representatives shall not choose a Presi-
dent whenever the right of choice shall devolve upon them, before
the fourth day of March next following, then the Vice-President
shall acr as President, as in the case of the death or other constitu-
tional disability of the President. The person having the greatest
number of votes as Vice-President shall be the Vice-President, if
such number be a majority of the whole number of electors ap-
pointed, and if no person have a majority, then from the two highest
numbers on the list, the Senate shall choose the Vice-President; a
quorum for the purpose shall consist of two-thirds of the whole
number of Senators, and a majority of the whole number shall be
necessary to a choice. But no person constitutionally ineligible to the
office of President shall be eligible to that of Vice-President of the
United States,

ARTICLE XIIIV®

Secrion 1. Neither slavery nor involuntary servitude, except as a
punishment for crime whereof the party shall have been duly con-
victed, shall exist within the United States, or any place subject to
their jurisdiction.

Section 2. Congress shall have power to enforce this article by
appropriate legislation.

ARTICLE XIV?

Secrion 1. All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside.™® No State shall make or
enforce any law which shall abridge the privileges or immunities of
citizens of the United States;"'® nor shall any State deprive any per-
san of life, liberty, or property, without due process of law;'* nor
deny to any person within its jurisdiction the equal protection of
the laws.'®

118 Submitted February 1, 1865; promulgated December 18, 1865. See
PP 240, 249.

17 Submitted June 16, 1866; promulgated July 28, {868, See PP 124
240,

118 See pp. 109, 128, 131.

WSec bty

120 See pp. 111, 112, 120~121, 138-139, 371, 373.

121 See pp. 165, 215.
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Secrion 2. Representatives shall be apportioned among the sev-
eral States according to their respective numbers, counting the whole
number of persons in each State, excluding Indians not taxed.”* But
when the right to vote at any election for the choice of electors for
President and Vice-President of the United States, Representatives in
Congress, the executive and judicial officers of a State, or the mem-
bers of the legislature thereof, is denied to any of the male inhabit-
ants of such State, being twenty-one years of age, and citizens of the
United States, or in any way abridged, except for participation in
rebellion, or other crime, the basis of representation therein shall be
reduced in the proportion which the number of such male citizens
shall bear to the whole number of male citizens twenty-one years of
age in such State.!®

Secrion 3. No person shall be a Senator or Representative in
Congress, or elector of President and Vice-President, or hold any
office, civil or military, under the United States, or under any State,
who, having previously taken an oath, as a member of Congress, or
as an officer of the United States, or as a member of any State legis-
lature, or as an executive or judicial officer of any State, to support
the Constitution of the United States, shall have engaged in insurrec-
ton or rebellion against the same, or given aid or comfort to the ene-
mies thereof. But Congress may by a vote of two-thirds of each
House remove such disability.

SecrioN 4. The validity of the public debt of the United States,
authorized by law, including debts incurred for payment of pensions
and bountes for services in suppressing insurrection or rebellion,
shall not be questioned. But neither the United States nor any State
shall assume or pay any debt or obligation incurred in aid of insur-
rection or rebellion against the United States, or any claim for the
loss or emancipation of any slave; but all such debts, obligations and
claims shall be held illegal and void.

Secrion 5. The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article.

ARTICLE XV

Secrioner, ‘The right of citizens of the United States to vore shall
not be denied or abridged by the United States or by any State on
account of race, color, or previous condition of servitude.

122 Gee p. 212.

123 See p. 165.

124 Submitted February 27, 1869; promulgated March 30, 1870. Set pp.
115, 165166, 240.



542 American National Government

Section 2. The Congress shall have power to enforce this article
by appropriate legislation.

ARTICLE XVI'*

The Congress shall have power to lay and collect taxes on incomes,
from whatever source derived, without apportionment among the
several States, and without regard to any census or enumeration.

ARTICLE XVII#

SectioN 1. The Senate of the United States shall be composed of
two Senators from each Srtate, elected by the people thereof, for six
years; and each Senator shall have one vote. The electors in each
State shall have the qualifications requisite for electors of the mast
numerous branch of the State legislature.

When vacancies happen in the representation of any State in-the
Senate, the executive authority of such State shall issue writs of elec-
tion to fill such vacancies: Provided, That the legislature of any State
may empower the executive thercof to make temporary appoint-
ments until the people fill the vacancies by election as the legislature
may direct.

This amendment shall not be so construed as to affect the election
or term of any Senator chosen before it becomes valid as part of the
Constitution.

ARTICLE XVIII**

Section 1. After one year from the ratification of this article the
manufacture, sale, or transportation of imoxicating liguors within,
the importation thereof into, or the exportation thereof from the
United States and all territory subject to the jurisdiction thereof for
beverage purposes is bereby probibited.

Section 2. The Congress and the several States shall bave con-
current power to enforce this article by appropriate legislation.

Section 3. This article shall be inaperative unless it shall have
been ratified as an amendment to the Constitution by the legislatures
of the several States, as provided in the Constitution, within seven
years frome the date of the submission bereof to the States by the
Congress** .

125 Subrnitted July 31, rgog; promulgated February zs, 19r3. See pp.

15, 417.
465“48171bmitted May 15, 19125 promulgated May 31, 1913. See pp. 114, 164~
165, 175.

f"‘ glibmitted December 19, 1917; promulgated January 29, 1919. Re-
pealed by the Twenty-first Amendment.

128 See p, 125.
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ARTICLE XIX'#

Section 1.- The right of citizens of the United States to vote shall
not be denied or abridged by the United States or by any State on
account of sex.

Secrion 2. Congress shall have power to enforce this article by
appropriate legislation.

ARTICLE XX

Secrion 1. The terms of the President and Vice-President shall
end at noon on the zoth day of January, and the terms of Senators
and Representatives at noon on the 3d day of January, of the years
in which such terms would have ended if this article had not been
ratified; and the terms of their successors shall then begin.**

Secrion 2. The Congress shall assemble at least once in every
year, and such meeting shall begin at noon on the 3d day of January,
unless they shall by law appoint a different day.**

Secrion 3. If, at the time fixed for the beginning of the term of
the President, the President elect shall have died, the Vice-President
elect shall become President. If a President shall not have been cho-
sen before the time fixed for the beginning of his term, or if the
President elect shall have failed to qualify, then the Vice-President
elect shall act as President until a President shall have qualified; and
the Congress may by law provide for the case wherein neither a
President elect nor a Vice-President elect shall have qualified, de-
claring who shall then act as President, or the manner in which one
who is to act shall be selected, and such person shall act accordingly
until 2 President or Vice-President shall have qualified **

SectioN 4. The Congress may by law provide for the case of the
death of any of the persons from whom the House of Representa-
tives may choose a President whenever the right of choice shall have
devolved upon them, and for the case of the death of any of the per-
sons from whom the Senate may choose a Vice-President whenever
the right of choice shall have devolved upon them.**

SectioN 5. Sections 1 and 2 shall vake effect on the 15th day of
October following the ratification of this article.

Secrion, 6. This article shall be inoperative unless it shall have

12 Submitted June 5, 1919; promulgated August 26, 1920, See pp. 115,
165.
{“ Submitted March 3, 1932; promulgated February 6, 1933.
181 See pp. 188, 215.

132 See pp. 188, 218, 221.

188 See p. 181,
154 See p. 181.
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been ratified as an amendment to the Constitution by the legislatures
of three-fourths of the several States within seven years from the
date of its submission.!*

ARTICLE XXI1¢

Secrion 1. The Eighteenth Article of Amendment to the Con-
stitution of the United States is hereby repealed.

SecTion 2. The transportation or importation into any State, ter-
ritory, or possession of the Unired States for delivery or use therein
of intoxicating liquors, in violation of the laws thereof, is hereby
prohibited.

Section 3. This article shall be inoperative unless it shall have
been ratified as an amendment to the Constitution by conventions in
the several States, as provided in the Constitution, within seven years
from the date of the submission hereof to the States by Congress.'™

135 See p. 125.
18 Submitted February 20, 1933; promulgated December 5, 1933.
131 See pp. 124, 125, 167.



CHARTER OF THE UNITED NATIONS:

We the Peoples of the Umized Nations Determmed
to save succeeding generations from the scourge of war, which
twice 1 our lifetime has brought untold sorrow to mankind, and
to reaffirm farh m fundemental human rights, m the digmiry
and worth of the human person, 1n the equal rights of men and
women and of nations large and small, and
to establish conditions under which justice and respect for the ob-
ligauions arising from treaties and other sources of iternational
law can be mamtamed, and

to promote soctal progress and better standards of Iife in larger

freedom,
And for These Ends

to practice tolerance and live together m peace with one another

as good neighbors, and

to umite our strength to maimtam mternational peace and security,

and

to ensure, by the acceptance of prmciples and the mstitution of

methods, that armed force shall not be used, save mn the common

mterest, and to employ wnternational machmery for the promo-

tion of the economic and social advancement of all peoples,
Have Resolved to Combime Ow Efforts to Accomphisb These Ams.

Accordingly, our respective Gos ernments, through representatives

1 Charter of the Umted Nations, Signed at the United Nations Con-
ference on Internationil Orgamizabion, San Francisco, California, June
26, 1945. The Charter was ratified by the Umted States Senate on July
28, 1945, by a vote of 89 to 2.

The Charter was signed at San Irancisco by the following fifty coun~
tries Argentma, Australia, Belgum, Bolivia, Brazi, Byelorussia, Canada,
Chile, Chuna, Colombia, Costa Rica, Cuba, Czechoslovalia, Denmark,
Domuucan Republic, Lcuador, Egvpt, Tl Salvador, Ttluopia, France,
Greece, Guatemala, Ham, Honduras, India, Iran, Iraq, Lebanon, Libersa,
Luxembourg, Mexico, Netherlands, New Zealand, Nicaragua, Norway, Pan-
ama, Paraguay, Peru, Pulippine Commonwealch, Saudi Araba, Syria, Tur-
key, Ukraine, Union of South Africa, Union of Soviet Soctalist Republics,
United Kmgdom, United States, Urugnay, Venezucla, Yugoslavia On
October 15, 1945 the representative of the Polish Provisional Government
signed the Charter m Washington as an orginal member, thus makmng
fifty-one origmal members Since that date the following seven stares have
become members of the United Nations by vote of the General Asscmbly
Afghamstan, Iceland, and Sweden on November 19, 1946, Stam on De-
cember 16, 1046, Pakistan and Yemen on September 30, 1947, 2nd the
Umnon of Burma on April 19, 1948

545
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assembled in the city of San Francisco, who have exhibited their full
powers found to be in good and due form, have agreed ro the present

" Charter of the United Nations and do hereby establish an interna-
tional organization to be known as the United Nations.

CHAPTER [I—PURPOSES AND PRINCIPLES .

Article 1. The Purposes of the United Nations are:

1. To maintain international peace and security, and to that end:
to take effective collective measures for the prevention and removal
of threats to the peace, and for the suppression of acts of aggression
or other breaches of the peace, and to bring about by peaceful means,
and in conformity with the principles of justice and international
law, adjustment or settlement of internarional disputes or situations
which might lead to a breach of the peace;

2. To develop friendly relations among nations based on respect
for the principle of equal rights and self-determination of peoples,
and to take other appropriate measures to strengthen universal peace;

3. To achieve international cooperation in solving inrernational
problems of an economic, social, cultural, or humanitarian character,
and in promoting and encouraging respect for human rights and for
fundamental frecdoms for all without distinction as to race, sex, lan-
guage, or religion; and

4. To be a center for harmonizing the actions of nations in the at-
tainment of these common ends.

Article 2. The Organization and its Members, in pursuit of the
Purposes stated in Article 1, shall act in accordance with the follow-
ing Principles.

1. The Organization is based on the principle of the sovereign
equality of all its Members.

2. All Members, in order to ensure to all of them the rights and
benefits resulting from membership, shall fulfil in good faith the ob-
ligations assumed by them in accordance with the present Charter.

3. All Members shall settle their international disputes by peaceful
means in such a manner that international peace and security, and
justice, are not endangered.

4. All Members shall refrain in their international relafions from
the threar or use of force against the territorial integrity or polirical
independence of any state, or in any other manner inconsistent with
the Purposes of the United Nations.

5. All Members shall give the United Nations every assistance in
any action it takes in accordance with the present Charter, and shall
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refrain from giving assistance to any state against which the United
Nations is taking preventive or enforcement action.

6. The Organization shall ensure that states which are not Mem-
bers of the United Nations act in accordance with these Principles
so far as may be necessary for the maintenance of international peace
and security.

4. Nothing contained in the present Charter shall anthorize the
United Nations to intervene in matters which are essentially within
the domestic jurisdiction of any state or shall require the Members to
submit such matters to settlement under the present Charter; but this
principle shall not prejudice the application of enforcement meas-
ures under Chapter VIL

CHAPTER II—-MEMBERSHIP

Article 3. The original Members of the United Natjons shall be
the states which, having participated in the United Nations Confer-
ence on International Organization at San Francisca, or having pre-
viously signed the Declaration by United Nations of January 1, 1942,
sign the present Charter and ratify it in accordance with Article 1z0.

Article 4. 1. Membership in the United Nations is open to all
other peace-loving states which accept the obligations contained in
the present Charter and, in the judgment of the Organization, are
able and willing to carry out these obligations.

2. The admission of any such state to membership in the United
Nations will be effected by a decision of the General Assembly upon
the recommendation of the Security Council.

Article 5. A Member of the United Nations against which pre-
ventive or enforcement action has been taken by the Security Coun-
cil may be suspended from the exercise of the rights and privileges of
membership by the General Assembly upon the recommendation of
the Security Council. The exercise of these rights and privileges may
be restored by the Security Council.

Article 6. A Member of the United Nations which has persistently
violated the Principles contained in the present Charter may be ex-
pelled from the Organization by the General Assembly upon the
recommengdation of the Security Council.

CHAPTER III—ORGANS

Article 7. 1. There are established as the principal organs of the
United Nations: a General Assembly, a Security Council, an Eco-
nomic and Social Council, 2 Trusteeship Council, an International
Court of Justice, and a Secretariat.
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2. Such subsidiary organs as may be found necessary may be estab-
lished in accordance with the present Charter.

Article 8. The United Nations shall place no restrictions on the
eligibility of men and women to participate in any capacity and
under conditions of equality in its principal and subsidiary organs.

CHAPTER IV—-THE GENERAL ASSEMBLY
CoMmPOSITION

Article 9. 1. The General Assembly shall consist of all the Mem-
bers of the Unired Nations.

2. Each Member shall have not more than five representatives in
the General Assembly.

FuncrioNs AND PowERs

Article 10. The General Assembly may discuss any questions or
any matters within the scope of the present Charter or relating to
the powers and functions of any organs provided for in the present
Charter, and, except as provided in Article 12, may make recommen-
dations to the Members of the United Nations or to the Security
Council or to both on any such questions or matters,

Article 11. 1. The General Assembly may consider the general
principles of cooperation in the maintenance of international peace
and security, including the principles governing disarmament and the
regulation of armaments, and may make recommendations with re-
gard to such principles to the Members or to the Security Council
or to both.

2. The General Assembly may discuss any questions relating to
the maintenance of international peace and security brought before
it by any Member of the United Nations, or by the Security Coun-
cil, or by a state which is not a Member of the United Nations in
accordance with Article 35, paragraph 2, and, except as provided in
Article 12, may make recommendations with regard to any such
questions to the state or states concerned or to the Security Council
ar to both. Any such question on which action is necessary shall be
referred to the Security Council by the General Assembly either be-
fore or after discussion.

3. The General Assembly may call the attention of the Security
Council to sitations which are likely to endanger international peace
and security.

4. The powers of the General Assembly set forth in this Article
shall not limit the general scope of Article 1o.



Charter of the United Nations 549

Article 12, 1. While the Security Council is exercising in respect
of any dispute or situation the functions assigned to it in the present
Charter, the General Assembly shall not make any recommendation
with regard to thar dispute or siruation unless the Security Council
5O requests.

2. The Secretary-General, with the consent of the Securiry Coun-
cil, shall notify the General Asscmbly at each session of any matters
relative to the maintenance of international peace and security which
are being dealt with by the Security Council and shall similarly no-
tify the General Assembly, or the Members of the United Nations if
the General Assembly is not in session, immediately the Security
Council ceases to deal with such matters.

Article 13. 1. The General Assembly shall initiate studies and
make recommendations for the purpose of:

‘a. promoting international cooperation in the political field and
encouraging the progressive development of international law
and its codification;

b. promoting international cooperation in the ¢conomic, social,
cultural, educational, and health fields, and assisting in the
realization of human rights and fundamental freedoms for all
without distinction as to race, sex, language, or religion.

2. The further responsibilities, functions, and powers of the Gen-
eral Assembly with respect to matters mentioned in paragraph 1(b)
above are set forth in Chaptrers IX and X.

Article 14 Subject to the provisions of Article 12, the General
Assembly may recommend measures for the peaceful adjustment of
any situation, regardless of origin, which it deems likely to impair
the general welfare or friendly relations among nations, including
situations resulting from a violation of the provisions of the present
Charter setting forth the Purposes and Principles of the United Na-
tions.

Article 15. 1. The General Asse‘mbly shall receive and consider
annual and special reports from the Security Council; these reports
shall include an account of the measures that the Securiry Council
has decided upon or taken to maintain international peace and secu-
rity. .

2. The General Assembly shall receive and consider reports from
the other organs of the United Nations.

Article 16. The General Assembly shall perform such functions
with respect to the international trusteeship system as are assigned to
it under Chapters XII and XIII, including the approval of the trustee-
ship agreements for areas not designared as straregic.
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Article 17. 1. The General Assembly shall consider and approve
the budget of the Organization.

2. The expenses of the Organization shall be borne by the Mem-
bers as apportioned by the General Assembly.

3. The General Assembly shall consider and approve any financial
and budgetary arrangements with specialized agencies referred to in
Article 57 and shall examine the administrative budgets of such spe-
cialized agencies with a view to making recommendations to the
agencies concerned.

Votive

Article 18. 1. Each member of the General Assembly shall have
one vote,

2. Decisions of the General Assembly on important questions shall
be made by a two-thirds majority of the members present and vot-
ing. These questions shall include: recommendations with respect to
the maintenance of international peace and security, the election of
the non-permanent members of the Security Council, the election
of the members of the Economic and Social Council, the election of
members of the Trusteeship Council in accordance with paragraph
1(c) of Article 86, the admission of new Members to the United Na-~
tions, the suspension of the rights and privileges of membership, the
expulsion of Members, questions relating to the operation of the
trusteeship system, and budgerary questions.

3. Decisions on other questions, including the determination of ad-
ditional categories of questions to be decided by a two-thirds major-
ity, shall be made by a majority of the members present and voting,

Article 19. A Member of the United Nations which is in arrears
in the payment of its financial contributions to the Organization shall
have no vote in the General Assembly if the amount of its arrears
equals or exceeds the amount of the contribution due from it for the
preceding two full year's. The General Assembly may, nevertheless,
permit such a Member to vote if it is satisfied that the failure to pay
is due to conditions beyond the control of the Member,

Procepure

Article 20. The General Assembly shall meet in regular annual
sessions and in such special sessions as occasion may require. Special
sessions shall be convoked by the Secretary-General at the request of
the Security Council or of a majority of the Members of the United
Nations.
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Article 21, The General Assembly shall adopt its own rules of
procedure. It shall elect its President for each session.

Article 22. 'The General Assembly may establish such subsidiary
organs as it deems necessary for the performance of its functions,

GCHAPTER V—THE SECURITY COUNCIL
ComrosiTion

Article 23. 1. The Security Council shall consist of eleven Mem-
bers of the United Nations. The Republic of China, France, the
Union of Sovier Socialist Republics, the United Kingdom of Great
Britain and Northern Ireland, and the United States of America shall
be permanent members of the Security Council. The General Assem-
bly shall elect six other Members of the United Nations to be non-
permanent members of the Security Council, due regard being spe-~
cially paid, in the first instance to the contribution of Members of
the United Nations to the maintenance of international peace and
security and to the other purposes of the Organization, and also to
equitable geographical distribution.

2. The non-permanent members of the Security Council shall be
elected for a term of two years. In the first election of the non-per-
manent members, however, three shall be chosen for a term of one
year. A retiring member shall not be eligible for immediate re-
election.

3. Each member of the Security Council shall have one represent-
ative.

FUNCTIONS AND POwWERs

Article 24. 1. In order to ensure prompt and effective action by
the United Nations, its Members confer on the Security Council pri-
mary responsibility for the maintenance of international peace and
security, and agree that in carrying out jts duties under this respon-
sibility the Security Council acts on their behalf.

2. In discharging these duties the Security Council shall act in ac-
cordance with the Purposes and Principles of the United Nations.
The specific powers granted to the Security Council for the dis-
charge of these duties are Iaid down in Chapters VI, VII, VIII, and
XII.

3. The Security Council shall submit annual and, when necessary,
special reports to the General Assembly for its consideration,

Article 25, The Members of the United Nations agree to accept
and carry our the decisions of the Security Council in accordance
with the present Charter.
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Article 26. In order to promote the establishment and mainte-
nance of international peace and security with the leasr diversion for
armaments of the world’s human and economic resources, the Secu-
rity Council shall be responsible for formulating, with the assistance
of the Military Staff Committee referred to in Article 47, plans to be
submirted to the Members of the United Nations for the establish-
ment of a system for the regulation of armaments.

VoriNe

Article 27. 1. Each member of the Security Council shall have
one vote.

2. Decisions of the Security Council on procedural matters shall
be made by an affirmative vore of seven members.

3. Decisions of the Security Council on all other matters shall be
made by an affirmative vote of seven members including the concur-
ring votes of the permanent members; provided that, in decisions
under Chapter VI, and under paragraph 3 of Article 52, a party to a
dispute shall abstain from voting.

ProcEDURE

Article 28. 1. The Security Council shall be so organized as to be
able to function continuously. Each member of the Security Council
shall for this purpose be represented at all times at the seat of the
Organization.

2. The Security Council shall hold periodic meetings at which
each of its members may, if it so desires, be represented by a mem-
ber of the government or by some other specially designated repre-
sentative.

3. The Security Council may hold meetings at such places other
than the seat of the Organization as in its judgment will best facili-
tate its work.

Article 29. The Security Council may establish such subsidiary
organs as it deems necessary for the performance of its functions.

Article 30. The Security Council shall adopt its own rules of pro-
cedure, including the method of selecting its President,

Article 31. Any member of the United Nations which is not a
member of the Security Council may participate, without vote, in the
discussion of any question brought before the Security Council when-
ever the latter considers that the interests of that Member are spe-
cially affected.

Article 32. Any Member of the United Nations which is not a
member of the Security Council or any state which is not a Member
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of the United Nations, if it is a party to a dispute under considera-
tion by the Security Council, shall be invited to participate, without
vote, in the discussion relating to the dispute. The Security Council
shall lay down such conditions as it deems just for the participation
ofa state Wthh isnot 2 Member of the United Nations.

CHAPTER VI—PACIFIC SETTLEMENT OF DISPUTES

Article 33. 1. The parties to any dispute, the continuance of
which is likely to endanger the maintenance of international peace
and security, shall, first of all, seck a solution by negotiation, enquiry,
mediation, conciliation, arbitration, judicial settlement, resort to re-
gional agencies or arrangements, or other peaceful means of their
own choice.

2. The Security Council shall, when it deems necessary, call upon
the parties to settle their dispute by such means.

Article 34. The Security Council may investigate any dispute, or
any situation which might lead to international friction or give rise
to a dispute, in order to determine whether the continuance of the
dispute or situation is likely to endanger the maintenance of inter-
national peace and security.

Article 35. 1. Any Member of the United Nations may bring any
dispute or any situation of the nature referred to in Article 34 to the
attention of the Security Council or of the General Assembly.

2. A state which is not a Member of the United Nations may bring
to the attention of the Security Council or of the General Assembly
any dispute to which it is a party if it accepts in advance, for the
purposes of the dispute, the obligations of pacific sertlement pro-
vided in the present Charter.

3. The proceedings of the General Assembly in respect of matters
brought to its attention under this Article will be subject to the pro-
visions of Articles 11 and 12.

Article 36. 1. The Security Council may, at any stage of a dispute
of the nature referred to in Article 33 or of a situation of like nature,
recommend appropriate procedures or methods of adjustment,

2. The Security Council should take into consideration any pro-
cedures for the settlement of the dispute which have already been
adopted by the parties.

3. In making recommendations under this Article the Security
Council should also take into consideration thar legal disputes should
as a general rule be referred by the parties to the International Court
of Justice in accordance with the provisions of the Statute of the
Court.
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Ariicle 37. 1. Should the parties to a dispute of the nature re-
ferred to in Article 33 fail to settle it by the means indicated in that
Article, they shall refer it ta the Security Council.

2. If the Security Council deems that the continuance of the dis-
pute is in fact likely to endanger the maintenance of international
peace and security, it shall decide whether to take action‘undér Ar-
ticle 36 or to recommend such terms of settlement as it may consider
appropriate.

Article 38. Without prejudice to the provisions of Articles 33 to
37, the Security Council may, if all the parties to any dispute so re-
quest, make recommendations to the parties with a view to a pacific
settlement of the dispute.

CHAPTER VII—ACTION WITH RESPECT TO
THREATS TO THE PEACE, BREACHES OF
THE PEACE, AND ACTS OF AGGRESSION

Article 39. The Security Council shall determine the existence of
any threat to the peace, breach of the peace, or act of aggression
and shall make recommendations, or decide what measures shall be
taken in accordance with Articles 41 and 4z, to maintain or restore
international peace and security.

Article 40. In order to prevent an aggravation of the situation,
the Security Council may, before making the recommendations or
deciding upon the measures provided for in Auticle 39, call upon the
parties concerned to comply with such provisional measures as it
deems necessary or desirable. Such provisional measures shall be
without prejudice to the rights, claims, or position of the parties
concerned. The Security Council shall duly take account of failure
to comply with such provisional measures.

Article 41. The Security Council may decide what measures not
involving the use of armed force are to be employed to give effect to
its decisions, and it may call upon the Members of the United Na-
tions to apply such measures. These may include complete or partial
interruption of economic relations and of rail, sea, air, postal, telc-
graphic, radio, and other means of communication, and the severance
of diplomatic relations. )

Article 42. Should the Security Council consider that measures
provided for in Article 41 would be inadequate or have proved to
be inadequate, it may take such action by air, sea, or land forces as
may be necessary to maintain or restore international peace and se-
curicy. Such action may include demonstrations, blockade, and other
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operations by air, sea, or land forces of Members of the United Na-
tions.

Article 43. 1. All Members of the United Nations, in order to
contribute to the maintenance of international peace and security,
undertake to make available to the Security Council, on its call and
in accordahce with a special agreement or agreements, armed forces,
assistance, and facilities, including rights of passage, necessary for the
purpose of maintaining international peace and security.

2. Such agreement or agreements shall govern the numbers and
types of forces, their degree of readiness and general location, and
the nature of the facilitics and assistance to be provided.

3. The agreement or agreements shall be negotiated as soon as
possible on the initiative of the Security Council. They shall be con-
cluded berween the Security Council and Members or between the
Secunty Council and groups of Members and shall be subject to rati-
fication by the signatory states in accordance with their respective
constitutional processes.

Article 44. When the Security Council has decided to use force
it shall, before calling upon a Member not represented on it to pro-
vide armed forces in fulfillment of the obligations assumed under
Article 43, invire that Member, if the Member so desires, to partici-
pate in the decisions of the Security Council concerning the employ-
ment of contingents of that Member’s armed forces.

Article 45. In order to enable the United Nations to take urgent
military measures, Members shall hold immediately available national
air-force contingents for combined international enforcement action.
The strength and degree of readiness of these contingents and plans
for their combined action shall be determined, within the limits laid
down in the special agreement or agreements referred to in Article
43, by the Security Council with the assistance of the Military Staff
Committee.

Article 46. Plans for the application of armed force shall be
made by the Security Council with the assistance of the Military
Staff Committee.

Article 47. 1. There shall be esrablished a Milirary Sraff Commit-
tee to advise and assist the Security Council on all questions relating
to the Security Council’s military requirements for the maintenance
of international peace and securiry, the employment and command
of forces placed at its disposal, the regulation of armaments, and pos-
sible disarmament.

2. The Military Staff Committee shall consist of the Chiefs of Staff
of the permanent members of the Security Council or their repre-
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sentatives. Any Member of the Unired Nations not permanently rep-
resented on the Committee shall be invited by the Committee to be
associated with it when the efficient discharge of the Commitree’s re-
sponsibilities requires the participation of that Member in its work.

3. The Military Staff Committee shall be responsible under the
Security Council for the strategic direction of any armed forces
placed ar the disposal of the Security Council. Questions relating to
the command of such forces shall be worked out subsequently.

4. The Military Staff Commitree, wirth the authorization of the
Security Council and after consultation with appropriate ‘regional
agencies, may establish regional subcommittees.

Article 48. 1. The action required to carry our the decisions of
the Security Council for the maintenance of international peace and
security shall be taken by all the Members of the United Nations or
by some of them, as the Security Council may determine.

2. Such decisions shall be carried out by the Members of the
United Nations directly and through their action in the appropriate
international agencies of which they are members.

Article 49. The Members of the United Nations shall join in af-
fording murual assistance in carrying out the measures decided upon
by the Security Council.

Article 5o. If preventive or enforcement measures against any
state are taken by the Security Council, any other state, whether a
Member of the United Nations or not, which finds itself confronted
with special economic problems arising from the carrying out of
those measures shall have the right to consult the Security Council
with regard to a solution of those problems.

Article 51. Nothing in the present Charter shall impair the in-
herent right of individual or collective self-defense if an armed attack
occurs against a Member of the United Nations, until the Security
Council has taken the measures necessary to maintain international
peace and security. Measures taken by Members in the exercise of
this right of self-defense shall be immediately reported to the Se-
curity Council and shall not in any way affect the authority and re-
sponsibility of the Security Council under the present Charter to take
at any time such action as it deems necessary in order to maintain or
restore international peace and security.

CHAPTER VII—REGIONAL ARRANGEMENTS

Article s2. 1, Nothing in the present Charter precludes the exist-
ence of regional arrangements or agencies for dealing with such mat-
ters relating to the maintenance of international peace and security
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as are appropriate for regional action. provided that such arrange-
ments or agencics and their activities are consistent with the Purposes
and Principles of the United Nations.

2. The Members of the United Nations entering into such ar-
rangements or constituting such agencies shall make every effort to
achieve patific sertlement of local disputes through such regional ar-
rangements or by such regional agencies before referring them to the
Security Council.

3. The Security Council shall encourage the development of pa-
cific sertlement of local disputes through such regional arrangements
or by such regional agencies either on the initiative of the states con-
cerned or by reference from the Security Council.

4 This Article in no way impairs the application of Articles 34
and 35.

Aricle s3. 1. The Security Council shall, where appropriate, uti-
lize such regional arrangements or agencies for enforcement action
under its authority. But no enforcement action shall be taken under
regional arrangements or by regional agencies without the authoriza-
tion of the Security Council, with the exception of measures against
any enemy state, as defined in paragraph 2 of this Article, provided
for pursuant to Article 107 or in regional arrangements directed
against renewal of aggressive policy on the part of any such state,
until such time as the Organization may, on request of the Govern-
ments concerned, be charged with the responsibility for preventing
further aggression by such a state.

2. The term enemy state as used in paragraph 1 of this Article ap-
plies to any state which during the Second World War has been an
enemy of any signarory of the present Charter.

Article 54, The Security Council shall at all times be kept fully in-
formed of activities undertaken or in contemplation under regional
arrangements or by regional agencies for the maintenance of inter-
national peace and security.

CHAPTER IX—INTERNATIONAL ECONOMIC AND
SOCIAL COOPERATION

Article 55. 'With a view to the creation of conditions of stability
and well-being which are necessary for peaceful and friendly rela-
tions among nations based on respect for the principle of equal rights
and self-determination of peoples, the United Nations shall promote:

a, higher standards of living, full employment, and conditions
of economic and social progress and development;
b. solutions of international economic, social, health, and related
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problems; and international cultural and educational coopera-
tion; and .

c. universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race,
sex, language, or religion.

Article 56.  All Members pledge themselves to take joiait and sep-~
arate action in cooperation with the Organization for the achieve-
ment of the purposes set forth in Article 55.

Article 57. 1. The various specialized agencies, established by in-
tergovernmental agreement and having wide international responsi-
bilities, as defined in their basic instruments, in economic, social,
cultural, educational, health, and related fields, shall be brought into
relationship with the United Nations in accordance with the provi-
sions of Article 63.

2. Such agencies thus brought into relationship with the United
Nations are hereinafter referred to as specialized agencies.

Article 58, The Organization shall make recommendations for
the coordination of the policies and activities of the specialized agen-
cies.

Article 59. The Organizarion shall, where appropriate, iniriare
negotiations among the states concerned for the creation of any new
specialized agencies required for the accomplishment of the purposes
set forth in Arricle s5.

Article 6o. Responsibility for the discharge of the funcrions of
the Organization set forth in this Chaprer shall be vested in the Gen-
eral Assembly and, under the authority of the General Assembly, in
the Economic and Social Council, which shall have for this purpose
the powers set forth in Chapter X.

CHAPTER X—THE ECONOMIC AND SOCIAL COUNCIL
CoMPosITION

Article 61. 1. The Economic and Social Council shall consist of
eighteen Members of the United Nations elected by the General As-
sembly.

2. Subject to the provisions of paragraph 3, six memhers of the
Economic and Social Council shall be elected each year for a term
of three years. A retiring member shall be eligible for immediate re-
election.

3. At the first election, eighteen members of the Economic and
Social Council shall be chosen. The term of office of six members so
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chosen shall expire at the end of one year, and of six other members
ar the end of two years, in accordance with arrangements made by
the General Assembly.

4. Each member of the Economic and Social Council shall have
one representative.

Funcrions ANp Powers

Article 62. 1. The Economic and Social Council may make or
initiate studies and reports with respect to international economic,
social, cultural, educational, health, and relared marters and may
make recommendations with respect to any such matters to the
General Assembly, to the Members of the United Nations, and to
the specialized agencies concerned.

2. It may make recommendations for the purpose of promoting
respect for, and observance of, human rights and fundamental free-
doms for all.

3. It may prepare draft conventions for submission to the General
Assembly, with respect to matrers falling within its competence.

4 It may call, in accordance with the rules prescribed by the
United Nations, international conferences on matters falling within
its competence.

Article 63. 1. The Economic and Social Council may enter into
agreements with any of the agencies referred to in Article 57, defin-
ing the terms on which the agency concerned shall be brought into
relationship with the United Nations. Such agreements shall be sub-
ject to approval by the General Assembly.

2. It may coordinate the activities of the specialized agencies
through consulration with and recommendations ta such agencies
and through recommendations to the General Assembly and to the
Members of the United Nations.

Article 64. 1. The Economic and Social Council may take appro-
priate steps to obtain regular reports from the specialized agencies.
It may make arrangements with the Members of the United Nations
and with the specialized agencies to obtain reports on the steps taken
to give effect to its own recommendations and to recommendations
on matters falling within its competence made by the General As-
sembly.

2. It may communicate its observations on these reports to the
General Assembly.



560 American National Government

Article 65. The Economic and Social Council may furnish infor-
mation to the Sccurity Council and shall assist the Securiry Council
upon its request.

Article 66. 1. The Economic and Social Council shall perform
such functions as fall within its comperence in connection with the
carrying out of the recommendations of the General Assembly.

2. It may, with the approval of the General Assembly, perform
services at the request of Members of the United Nations and at the
request of specialized agencies.

3. It shall perform such other functions as are specified elsewhere
in the present Charter or as may be assigned to it by the General
Assemnbly.

Vorixe

Article 67. 1. Each member of the Economic and Social Council
shall have one vote.

2. Decisions of the Economic and Social Council shall be made by
a majority of the members present and voting.

PRrROCEDURE

Article 68. The Economic and Social Council shall ser up com-
missions in economic and social fields and for the promotion of
human rights, and such other commissions as may be required for
the performance of its functions.

Article 69. The Economic and Social Council shall invite any
Member of the United Nations to participate, without vote, in its
deliberations on any matter of particular concern to that Member.

Article 70. The Economic and Social Council may make arrange-
menrs for representatives of the specialized agencies to participate,
without vote, in its deliberations and in those of the commissions es-
tablished by it, and for its representatives to participate in the delib-
erations of the specialized agencies.

Ariicle 71, The Economic and Social Council may make suitable
arrangements for consultation with non-governmental organizations
which are concerned with matters within its competence. Such ac-
rangements may be made with international organizations and, where
appropriate, with national organizations after consultation with the
Member of the United Nations concerned.

Article 72. 1. The Economic and Social Council shall adopt its
gwn rules of procedure, including the method of selecting irs Presi-

ent,
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2. The Economic and Social Council shall meet as required in ac-
cordance with its rules, which shall include provision for the conven-
ing of meetings on the request of a majoriry of its members.

CHAPTER XI—DECLARATION REGARDING
+ .NON-SELF-GOVERNING TERRITORIES

Article 73. Members of the United Nations which have or as-
sume responsibilities for the administration of territories whose
peoples have not yet attained a full measure of self-government
recognize the principle that the interests of the inhabitants of these
territories are paramount, and accept as a sacred trust the obligation
to promote to the utmost, within the system of international peace
and security established by the present Charrer, the well-being of the
inhabitants of these territories, and, to this end:

" a. to ensure, with due respect for the culture of the peoples con-
cerned, their political, economic, social, and educational ad-
vancement, their just treatment, and their protection against
abuses;

b. to develop self-government, to take due account of the po-
litical aspirations of the peoples, and to assist them in the
progressive development of their free political institutions,
according to the particular circumstances of each territory
and its peoples and their varying stages of advancement;

c. to further international peace and security;

d. to promote canstructive measures of development, to encour-
age research, and to cooperate with one another and, when
and where appropriate, with specialized international bodies
with a view to the practical achievement of the social, eco-
nomic, and scientific purposes set forth in this Article; and

e. to transmit regularly to the Secretary-General for informa-
tion purposes, subject to such limitation as security and con-
stitutional considerations may require, statistical and other
information of a technical nature relating to economic, so~
cial, and educational conditions in the territories for which
they are respectively responsible other than those terrirories
to which Chapters XII and XIII apply.

Article 74, Members of the United Nations also agree that their
policy in respect of the terrivories to which this Chapter applies, no
less than in respect of their metropolitan areas must be based on the
general principle of good-neighborliness, due account being taken of
the interests and well-being of the rest of the world, in social, eco-
nomic, and commercial matters.
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CHAPTER XII—INTERNATIONAL TRUSTEESHIP
SYSTEM .

Article 75. The United Nations shall establish under its authority
an international trusteeship system for the administration and super-
vision of such territories as may be placed thereunder by subsequent
individual agreements. These territories are hereinafter referred to as
trust territories.

Article 76, 'The basic objectives of the trusteeship system, in ac-
cordance with the Purposes of the United Nations laid down in Ar-
ticle 1 of the present Charrer, shall be:

a. to further international peace and security;

b. to promote the political, economic, social and educational
advancement of the inhabitants of the trust territories, and
their progressive development towards self-government or
independence as may be appropriate to the particular cir-
cumstances of each territory and its peoples and the freely
expressed wishes of the peoples concerned, and as may be
provided by the terms of each trusteeship agreement;

c. to encourage respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language,
or religion, and to encourage recognition of the interdepend-
ence of the peoples of the world; and

d. to ensure equal treatment in social, economic, and commercial
matters for all Members of the United Nations and their na-
tionals, and also equal treatment for the latter in the adminis-
tration of justice, without prejudice to the attainment of the
foregoing objectives and subject to the provisions of Arti-
cle 8o.

Article 77. 1. The trusteeship system shall apply to such rerri-
tories in the following categories as may be placed thereunder by
means of trusteeship agreements:

a. territories now held under mandate;

b. territories which may be detached from enemy states as a re-
sult of the Second World War; and

c. territories voluntarily placed under the system by states re-
sponsible for their administration.

2. It will be a matter for subsequent agreement as to which terri-
tories in the foregoing categories will be brought under the trustee-
ship system and upon what terms.

Article 78. The trusteeship system shall not apply to territories
which have become Members of the United Nations, relationship
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among which shall be based on respecr for the principle of sovereign
equality.

Article 79. The terms of trustecship for each territory to be
placed under the trusteeship system, including any alteration or
amendment, shall be agreed upon by the states directly concerned,
including the mandatory power in the case of territories held under
mandate by a Member of the United Nations, and shall be approved
as provided for in Articles 83 and 8.

Article 80, 1. Except as may be agreed upon in individual trustee-
ship agreements, made under Articles 77, 79 and 81, placing each ter-
ritory under the trusteeship system, and until such agreements have
been concluded, nothing in this Chaprer shall be construed in or of
itself to alter in any manner the rights whatsoever of any states ar
any peoples or the terms of existing international instruments to
which Members of the United Nations may respectively be parties.

2. Paragraph 1 of this Article shall not be interpreted as giving
grounds for delay or postponement of the negotiation and conclu-
sion of agreements for placing mandated and other territories under
the trusteeship system as provided for in Article 77.

Article 81. The trustceship agreement shall in each case include
the terms under which the trust territory will be administered and
designate the authority which will excrcise the administration of the
trust territory. Such authority, hereinafter called the administering
authority, may be one or more states or the Organization itself. -

Article 82. 'There may be designated, in any trusteeship arrange-
ment, a strategic area or areas which may include part or all of the
trust territory to which the agreement applies, without prejudice to
any special agreement or agrecements made under Article 43.

Article 83. 1. All functions of the United Nations relating to
strategic areas, including the approval of the rerms of the trusteeship
agreements and of their alteration or amendment, shall be exercised
by the Security Council.

2. The basic objectives set forth in Article 76 shall be applicable to
the people of each strategic area.

3. The Security Council shall, subject to the provisions of the trus-
teeship agreements and without prejudice to security considerations,
avail itself of the assistance of the Trusteeship Council to perform
those functions of the United Nations under the trusteeship system
relating to political, economic, social, and educational matters in the
strategic areas.

Article 84. It shall be the duty of the administering authority to
ensure that the trust territory shall play its part in the maintenance
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of international peace and security. To this end the administering au-
thority may make use of volunteer forces, facilities, and assistance
from the trust territory in carrying out the obligation towards the
Security Council undertaken in this regard by the administering au-
thority, as well as for local defense and the maintenance of law and
order within the trust territory. )

Article 85. 1. The functions of the United Nations with regard
to trusteeship agreements for all areas not designated as strategic, in-
cluding the approval of the terms of the trusteeship agreements and
of their alteration or amendment, shall be exercised by the, General
Assembly.

2. The Trusteeship Council, operating under the authority of the
General Assembly, shall assist the General Assembly in carrying out
these functions.

CHAPTER XIII--THE TRUSTEESHIP COUNCIL
CoMPOSITION

Article 86. 1. The Trusteeship Council shall consist of the follow-
ing Members of the United Nations:
a. those Members administering trust territories;
b. such of those Members mentioned by name in Article 23 as
are not administering trust territories; and
c. as many other Members elected for three-year terms by the
General Assembly as may be necessary to ensure that the to-
tal number of members of the Trusteeship Council is equally
divided berween those Members of the United Narions which
administer trust territories and those which do not.
2. Each member of the Trusteeship Council shall designate one
specially qualified person to represent it therein.

Funcrions axp Powers

Article 87. 1. The General Assembly and, under its authority, the
Trusteeship Council, in carrying our their functions, may:
a. consider reports submitted by the administering authority;
b. accept petitions and examine them in consultation with the
administering authority; .
c. provide for periodic visits to the respective trust territories at
times agreed upon with the administering authority; and
d. take these and other actions in conformity with the terms of
the trusteeship agreements,
Article 88. The Trusteeship Council shall formulate a question-
naire on the political, economic, social and educational advancement
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of the inhabitants of each trust territory, and the administering au-
thority for each trust territory within the competence of the General
Assembly shall make an annual report to the General Assembly upon
the basis of such questionnaire.

Voting

Article 89. 1. Fach member of the Trusteeship Council shall have
one vote,

2. Decisions of the Trusteeship Council shall be made by a ma-
jority of the members present and voting.

Procebure

Article go. 1. The Trusteeship Council shall adopt its own rules
of procedure, including the method of selecting its President.

2. The Trusteeship Council shall meet as required in accordance
with its rules, which shall include provision for the convening of
meetings on the request of a majority of irs members.

Article g1. The Trusteeship Council shall, when appropriate,
avail itself of the assistance of the Economic and Social Council and
of the specialized agencies in regard to matters with which they are
respectively concerned.

CHAPTER XIV—THE INTERNATIONAL COURT
OF JUSTICE

Article 92, The Internarional Courr of Justice shall be the prin-
cipal judicial organ of the United Nations. It shall function in ac-
cordance with the annexed Statute, which is based upon the Statute
of the Permanent Court of Internarional Justice and forms an integral
part of the present Charrer.

Article 93. 1. All Members of the United Nations are ipso facto
parties to the Statute of the International Court of Justice.

2. A state which is not 2 Member of the United Nations may be-
come 2 party to the Statute of the International Court of Justice on
conditions to be determined in each case by the General Assembly
upon the recommendation of the Security Council.

Artigle gg. 1. Each Member of the United Nations undertakes to
comply with the decision of the International Court of Justice in any
case to which it is a party.

2. If any party to a case fails to perform the obligations incumbent
upon it under a judgment rendered by the Court, the other party
may have recourse to the Security Council, which may, if it deems
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necessary, make recommendations or decide upon measures to be
taken to give effect to the judgment.

Article 95. Nothing in the present Charrer shall prevent Members
of the United Nations from entrusting the solution of their differ-
ences to other tribunals by virtue of agreements already in existence
or which may be concluded in the furure.

Article 96. 1. The General Assembly or the Securlty Councnl
may request the International Court of Justice to give an advisory
opinion on any legal question.

2. Other organs of the United Nations and specialized agencics,
which may at any time be so authorized by the General Assembly,
may also request advisory opinions of the Court on legal questions
arising within the scope of their activities.

CHAPTER XV—THE SECRETARIAT

Article 97. The Secretariar shall comprise a Secretary-General
and such staff as the Organization may require. The Secretary-
General shall be appointed by the General Assembly upon the rec-
ommendation of the Security Council. He shall be the chief adminis-
trative officer of the Organization.

Article 98. The Secretary-General shall act in that capacity in all
meetings of the General Assembly, of the Security Council, of the
Economic and Social Council, and of the Trusteeship Council, and
shall perform such other funcrions as are entrusted to him by these
organs, The Secretary-General shall make an annual report to the
General Assembly on the work of the Organization.

Article g9. The Secretary-General may bring to the attention of
the Security Council any matter which in his opinion may threaten
the maintenance of internarional peace and security.

Article 100. 1. In the performance of their duties the Secretary-
General and the staff shall not seek or receive instructions from any
government or from any other authority external to the Organiza-
tion. They shall refrain from any action which might reflect on their
position as international officials responsible only to the Organization.

2. Each Member of the United Nations undertakes to respect the
exclusively international character of the responsibilities of the Scc-
retary-General and the staff and not to seek to influence them in the
discharge of their responsibilities,

Article 101. 1. The staff shall be appointed by the Secrerary-
General under regulations established by the General Asserubly.

2. Appropriate staffs shall be permanently assigned to the Eco-
nomic and Social Council, the Trusteeship Council, and, as required,
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to other organs of the United Nations. These staffs shall form a part
of the Secrerariat.

3. The paramount consideration in the emplayment of the staff
and in the determination of the conditions of service shall be the
necessity of securing the highest standards of efficiency, competence,
and integrity. Due regard shall be paid to the importance of recruit-
ing the staff on as wide a geographical basis as possible.

'CHAPTER XV I—MISCELLANEOQUS PROVISIONS

Article 102. 1. Every treaty and every international agreement
entered into by any Member of the United Nations after the present
Charrer comes into force shall as soon as possible be registered with
the Secretariat and published by it.

2. No party to any such treaty or international agreement which
has ‘not been registered in accordance with the provisions of para-
graph 1 of this Arricle may invoke that treaty or agreement before
any organ of the United Narions.

Article 103. In the event of a conflict between the obligations of
the Members of the United Nations under the present Charter and
their obligations under any other international agreement, their obli-
gations under the present Charter shall prevail.

Article 104. The Organization shall enjoy in the territory of each
of its Members such legal capacity as may be necessary for the exer-
cise of its functions and the fulfillment of its purposes.

Article 105. 1. The Organization shall enjoy in the territory of
cach of its Members such privileges and immunities as are necessary
for the fulfillment of its purposes.

2. Representatives of the Members of the United Nations and offi-
cials of the Organization shall similarly enjoy such privileges and im-
munities as are neccssary for the independent exercise of their func-
tions in connection with the Organization.

3. The General Assembly may make recommendations with a
view to determining the details of the application of paragraphs 1
and 2 of this Article or may propose conventions to the Members of
the United Nations for this purpose,

CHAPTER XVII—TRANSITIONAL SECURITY
ARRANGEMENTS

Article 106. Pending the coming into force of such special agree-
ments referred to in Article 43 as in the opinion of the Security
Council enable it to begin the exercise of its responsibilities under
Article 42, the parties to the Four-Nation Declararion, signed at Mos-
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cow, October 30, 1943, and France, shall, in accordance with the pro-
visions of paragraph 5 of thar Declaration, consult with one another
and as occasion requires with other Members of the United Nations
with a view to such joint action on behalf of the Organization as may
be necessary for the purpose of maintaining international peace and
security. -

Article 107. Nothing in the present Charter shall invalidate or
preclude action, in relation to any state which during the Second
World War has been an enemy of any signatory to the present
Charter, taken or authorized as a result of that war by the Govern-
ments having responsibility for such action.

CHAPTER XVIII—-AMENDMENTS

Article 108. Amendments to the present Charter shall come into
force for all Members of the United Nations when they have been
adopted by a vote of two-thirds of the members of the General As-
sembly and ratified in accordance with their respective constirutional
processes by two-thirds of the Members of the United Nations, in-
cluding all the permanent members of the Security Council.

Article 109. 1. A General Conference of the Members of the
United Nations for the purpose of reviewing the present Charter
may be held at a date and place to be fixed by a two-thirds vote of
the members of the General Assembly and by a vote of any seven
members of the Security Council. Each Member of the United Na-
dons shall have one vote in the conference.

2. Any alteration of the present Charter recommended by a two-
thirds vote of the conference shall take effect when ratified in ac-
cordance with their respective constitutional processes by two-thirds
of the Members of the United Nations including all the permanent
members of the Security Council.

3. If such a conference has not been held before the tenth annual
session of the General Assembly following the coming into force of
the present Charter, the proposal to call such a conference shall be
placed on the agenda of that session of the General Assembly, and
the conference shall be held if so decided by a majority vote of the
members of the General Assembly and by a vote of any seven mem-
bers of the Security Council,

CHAPTER XIX—RATIFICATION AND SIGNATURE

Article 110. 1. The present Charter shall be ratified by the signa-
tory states in accordance with their respective constitutional proc-
€55es.
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2. The ratifications shall be deposited with the Government of the
United States, of America, which shall notify all the signatory states
of each deposit as well as the Secretary-General of the Organization
when he has been appointed.

3. The present Charter shall come into force upon the deposit of
ratifications by the Republic of China, France, the Union of Soviet
Socialist Republics, the United Kingdom of Great Britain and
Northern Ireland, and the United States of America, and by a ma-
jority of the other signatory states. A protocol of the ratifications
deposited shall thereupon be drawn up by the Governmenr of the
United States of America which shall communicate copies thereof to
all the signatory states.

4. The states signatory to the present Charter which ratify it after
it has come into force will become original Members of the United
Natfons on the date of the deposit of their respective ratifications.

Article 111, The present Charter, of which the Chinese, French,
Russian, English, and Spanish texts are equally authentic, shall re-
main deposited in the archives of the Government of the United
States of America. Duly certified copies thereof shall be transmitred
by that Government to the Governments of the other signatory
states.

In Faith Whereof the representatives of the Governments of the
United Nations have signed the present Charter.

Done at the city of San Francisco the rwenty-sixth day of June,
one thousand nine hundred and forty-five.
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Comity defined, 61
Commerce, Department of, crea-
tion of, 313
functions of, 47sf.; Bureau of
Foreign and Domestic Com-
merce, 404; Bureau of Srand-
ards, 206; Weather Bureau, 476
services of, 206, 410
Commerce clause, defined, 242
intrastate, 244
restraints om, 244
scope of, 241 f.
Commission on Freedom of the
Press, 412
Commission on Human Rights, 64
Comumission on Organization of the
Executive Branch, sez Organi-
zation of the Executive Branch,
Commission on
Commissions, Presidential, 406
regulatory, Congressional control
of, 398; history of, 315; inde-
pendence of, 336; judicial, 307;
purposes of, 407; rcorganiza-
tion of, 321
Committee, advisory, 156, 335
Committce on  Administrative
Management, 192, 320, 3324,
336
Committee on Committees, see
Committees of Congress, Com-
mittee on Committees
Committees of Cangress, 219
campaign, 172 f.
choice of members for, 220
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Commuttees— (Contrnued)
Comnittee on Commttecs, 240,
225
conference, 116, 228 f, 234
im estigating, 399 f
rules, 227, 231
select, 224, 229
standing, 223, 231, 232, 399
steering, 226
Commodities Exchange Act, 246,
458
Commodity Credit Corporation,
a9 f
Common carner, defined, 446
regulation of, 448
Commnion law, see Law common
Communications Comimission, 452
Communism, 17
Commutanon, 200
Compact, mteistate, 282
Compensatory laws, 287
Compeution, unfair, 459, 461
Compton, Karl, 513
Comptroller General, 431, 433
Comptroller of Currency, 454
Conciliation  Service, sce Iabor
Department of
Concurrent power, see Pow ers,
constitutional
Condominium, ¢
Confederacy, 25
Conference, partv, see Caucus
Conference commuttee, see Com
muttees of Congress, confer-
ence
Congress, and adrmmistration, 191
and foreign affairs, 197
custom 1n, 220
districung for, 213
functions of, 211 ff
judicial powers of, 119
officers of, 222
organizauon of, 220 f
sessions of, 188, 205, 218
voting 1n, 232
See also Commuttees of Con-
TESS
Congress of Industrial Organiz:-
tions, and Secretary of Labor,
190
history of, 481

Index

CIO—(Continued)
polincal acuon by, 147, 148
Congressional Record, 230
Congressional Reorganization Act,
218, 219, 235
Conquest, 5, 6
Conscription, 370
Consent, government by, 3, 4, 12
Constituent power, 123, 211
Constrution, adoption of, 123
amendment of, 123
defined, 105
documentary, 106, 118
mrerpretation of, ro~
working, 106
Constitutional law, see Law, consti-
tutional
Consurunonality, tests of, 121
Consul, 403
dutics of, 79f.
service of, 83
suits 1m olving, 270
Consular Service, see State Depart-
ment
Contempt of court, 201
Contempt power, Congressionil,

400
“Continental shelf,” 520
Contract, law of, 45
Contract carnier, defined, 346 f
regulation of, 448
Conuact clause, 111, 472
Contract labor, 481
Coni entence and necessity, certifi-
cate of, for avianion, 449
for 1nland water carriers, 448
for rail or motor traffic, 374, 442
Convention, consttutional, 123,
241, 478
polical, for election of dele-
gates, 177, for nammg cand-
dates, 168, for raufying amend-
ments, 124, national, 171, srite,
1o f.
Cooperation, governmental, 296 f ,
208
mntergovernmental, 280
Copynghts, 257, 465
Regster of, 258, 465
Corporations, as ciuzen, 273
as person, 5o
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Corporations— (Continued)
governmental, 51, 330 ff., 494, 504
public, st

Corporative state, 159 f.

Corrupt practice laws, 176, 28¢

Corwin, Edward S., 286

Couneil of Censors, 117

Council of Revision, 117

County agent, 478

Courts, U.S., administrative, 38
and administration, 144, 306
appeal from state, 273 f.
appraisal of, 276 f.
as bureaucracy, 383
Circuit, of Appeals, 264°f.
Claims, 50
constitutional, 261 f.

Customs and Patents Appeal, ap-

peal to, 366, 466; creation of,
308; purpose of, 265

District, 265

jurisdiction of, 267, 274

legislative, 265 £., 307

organization of, 261

removal from state, 274

Crafts, Protective and custadial

service, see Civil Service Com-
mission, position classification

Crandall v. Nevada, 133

Criminal law, see Law, criminal

Currency power, 255 ff., 472

Custom, in government, 143, 298
in international law, 62
in Presidency, “twa term,” 187

Customs Bureau, 420

Customs duties, 415

Dawes, Charles G., 334
Debate, limitation of, in House, 232

in Senate, 233
Debt, public, 437, 472
Debtors, relief of, 467, 472

See also Bankruptcy
Declaration, of Independence, 12,
41

of Rights of Man, 12
Declaratory Judgments Acr, 275
Declararory orders, 374
Defender, public, 53
Defense Plant Corporation, 252
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Defense Transportation, Office of,
250
Delegated powers, see Powers, con-
stitutional
Democracy, 7, 23
direct, 30
electoral process in, 166
Denaturalization, 132
Department, of Agriculture, see
Agriculture, Department of
of Interior, see Interior, Depart-
ment of .
of Justice, see Justice, Depart-
ment of
Departmentalization, 321
Departments, functions of, 330, 332
guidance function of, 356-359
lateral organizadion of, 331 ff.
officers of, 327; duties of, 308
structure of, 327
Dependent children, aid to, 486
Deposit  Insurance Corporation,
455 f.
power of, 374
Dicey, A. V., 16, 38
Dictum, 46
Dimock, Marshall, 407
Diplomatic Service, se¢ State De-
partment
Direct tax, see Taxes
Discrimination, by air carriers, 449
by motor carriers, 448
by railroads, 446
by utilities, 451
by water carriers, 449
racial, 163
District of Columbia, government
of, 122
Districts, Congressional, see Con-
gress, districting for
Diversity of citizenship, 41, 272 £,
“Dollar diplomacy,” 70
Double jeopardy clause, 138, 367
Due process o:f law, and adminis-
trative review, 371, 373
and basic rights, 121
and economic legislation, 120
and military rule, 113
and police power, 111
and rule of law, 38
limitations of, 135
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Due process—(Continued)
procedural, 139
rights covered, 138
substantive, 139

Duncan v. Kahanamoku, 113

Economic Advisers, Council of,
332, 408 .
Economic and Social Council,
functions of' 87, 9o f.
members of, 9o
Fconomic Stabilization, Office of,
251
Education, 2id to, 280
Einstein, Albert, 511
Elections, at large, 175, 180
conduct of, 282
disputed, 222
honest count in, 134, 166
process of, 175
tme of, 169, 175, 179, 215
Elecrors, Presidential, 114 f.
choice of, 164, 175,179
votes of, certified, 180
voting by, 179
Fleventh Amendment, 271, 272
Emergency Management, Office
for, 333
Emergency power, 110
Eminent domain, acquisition of
land, 287, 369
defined, 139f.
Employment Act, 408
Employment Service, 485
Engels, Friedrich, 17
Equal protection clause, 215
in Fourteenth Amendment, 165
Equality, 12 £.
Equity, 41
early history of, 42 f.
Error, writ of, 40
Estate tax, see Taxes
Estimates Division, see Budget, Bu-
reau of
European Recovery Program, 74,
197
Excise tax, see Taxes
Exclusive powers, see Powers, con-
stitutional
Executive in legislative govern-
ment, 31, 33

Index

Executive Office of the President,
see President, Executive Office
of

Exequatur, 79

Expatriation, 130, 131

Expenditures, governmental, .435 f.

Ex post facto law, 135

Express powers, see Powers, con-
stitutional

Fact finding by administrative
agencies, 371 N
Fair Labor Standards Act of 1938,
156, 485
functions of, 258 {., 482 f.
Farm Bureau, 148, 149
Farm Credit Act, 479
Farm Loan Act, 479
Farm Security Administration, 479
Fascism, see Political philosophies
Federal aid, sce Grants-in-aid
Federal Buresu of Investigation,
see Justice, Department of
Federal Communications Commis-
sion, powers of, 245, 317, 374
Federal Housing Administration,
488
Federal Loan Agency, 322
Federal Power Commission, crea-
tion of, 450
powers of, 317, 450, 519
Federal question, 268
Federal Register, 370f.
Federal Reserve System, 455
Federal Security Agency, 322
functions of, 323; Public Health
Service, 314, 323
Federal Trade Commission Act of
1914, 246
creation of, 319, 461
powers of, 38, 266, 372, 374
procedure in, 462
unfair practices, 461 f.
Federal Works Agency, 322
functions of, 323
Federalism, 115
dual, 28s f.
in parties, 154
in private international organi-
zations, 77
Federalist, The, 117, 261, 262
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Federation, 25
" Feudalism, 7, 18, 24, 56
Fifteenth Amendment, 240
suffrage, 165
Fifth Amendment, 306
double jeopardy clause, 138
due process of law clause, 38,
138
eminent domain, 139 f.
grand jury, 137
self-incriminarion, 138
Filibuster, 213
Filmer, Sir Robert, §
Finer, Herman, 506
First Amendment, 136
Fish and Wildlife Service, see In-
terior, Department of
Fldod contral, in Asia and Egypr, 6
in T.V.A, so5f.
Floor leader, 226
defined, 220
Food, Drug and Cosmetic Act, 245
Foreign aftairs, 28, 253 ff.
as political question, 275 f.
contral of, in U.S,, 197 ., 282
Foreign and Domestic Commerce,
Bureau of, see Commerce, De-
artment of
Foreign Scrvice Act, 83
Fourteenth Amendment, due proc-
ess of law clause, 38, 111, 113
interpretation by Supreme Court,
240
on citizenship, 109, 128
on franchise, 165
privileges and immunities clause,
133
ratification of, 124
Fourth Amendment, 137
Franchise, 163 ff.
Frathingham ©. Mellon, 248
Fraud orders, 5oz f.
Frazer, Sir James, 5
Free tradg, 71
French Revolution, 7
Friedrich, Carl, 379
“Full faith and credit” clause, 285
Futures, trading in, 458

Galloway, George B., 237
General ‘Accounting Office, 431 ff.
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General Appraisers, Board of, 308
see also Courts, US. Cus-
toms
General Assembly of the United
Nations, 63, go fI.
committees of, 93
functions of, 87, o1 f.
procedure of, g2 f.
veto in, o8 .
\'otinF m, go f.*
General welfare clause, 248, 416
Germany, ambitions of, 59
Gerrymander, 213 f.
G.1. Bill of Rights, 490
Ginsberg, M., 5
Godwin, William, 15
“Good neighbor” policy, 7o f.
Goodnow, Frank J., 143
Goodrich, Leland M., o3
Government, defined, 11
levels of, 293
Government aid, see Lending, gov-
ernment
Government Contract Act, 372, 483
Government Corporation Control
Act, 342, 404
Government Information Service,
see Budget, Bureau of
Government Reports, Office of,
see President, Executive Of-
fice of
CGovernmental
suit, 50
from taxation, 417
Grain Futures Act, 458
Grain Standards Act, 371
Grants-in-aid, aid, to cities, 204; to
dependent children, 486; to oc-
cupational groups, 473
carly examples of, 289
education, 29z
future of, 203
highways, 292
National Guard, 292
other services, 292
principles of, 248 f.
professional training, 290
tendency to expand, 435 f.
See also Morrill Acr
Gray, John Chipman, 54

immunity, from
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Great Britain, and balance of
power, 50
vernment of, 31-34
arliament of, 107 f., 117, 119
Prime Minister of, 31f.
Grossman, Ex parte, 201
Group autonomy, 159
Guam, 8
Guild socialism, see Socialism,
guild

Habeas corpus, 48 1., 134
Hague v. CLO,, 133, 141
Haines, Charles G., 118
Hamilton, Alexander, 117, 187, 198,
261, 262, 473
Hammer v. Dagenhare, 286
Hannegan v. Esquire, soz
Harding, Warren G., 183, 198
Hatch Acts, 303
First (1939), 351
for Agricultural Experiment Sta-
tions (1887), 478
Second (1940), 351
Hawaii, 69, 122
Hay, John, 72
Hayes-Tilden elecrion, 180 f.
Hegel, Georg W., 17
Hepburn Act, 441
Hershey, Amos S., 69, 82
Highways, aid for, see Grants-in-
aid
Hider, Adolf, z1, 33
Hobhouse, L. T., 5
Holmes, Oliver Wendell, Jr., 137,
263, §21
Holy Roman Empire, 6, 56
Home Owners’ Loan Corporation,
487 f.
Homestead Act, 474, 478, 518
Hoover Commission, 495
See also Organization of the
Executive Branch, Com-
mission on
Hope-Flannagan Act, 405
Hopkins, Harry, 189, 333
House of Representatives, and rev-
enuehb' s, 234
impeachment by, 360
oﬂrces of, 219 ¥

Index

Hughes, Charles E., 108, 110, 108
Hull, Curdell, 71

Immigration, 7z ff.
control of, 481
Impeachment, function of Con-
Eress in, 211
of civil officers, 195
of judges, 269
process of, 359 f.
Imperative theory of law, see Law,
imperative .
Implied powers, see Powers, con-
stitutional
Income tax, see Taxes
Independent commissions, 315 ff.
Independent establishments, 336 ff.
Indian Affairs, Office of, see In-
terior, Department of
Individualism, see Political philoso-
phies
Individuals, status of, at interna-
tional law, 62-66
Infiltration as technique of interest
groups, 155
Information, governmental, de-
fined, 397
sources of, 409 f.
Inherent powers, see Powers, con-
stitutional
Inheritance tax, see Taxes
Initiative and referendum, 30
Injunction, 49
against strikes, 486
as remedy against states, 51
Inland Waterways Corporation,
335
Insular Cases, 100
Insurance as commerce, regulation
of, 243
Intelligence, Congressional sources
of, 308 ff.
codrdination of, 403
defined, 397
executive sources of, 402 ff.
Interest groups, 148, 156
Interior, Department of, aurono-
mous unit, 331
creation of, 312
functions of, Bonneville Power
Administration, 519; Bureau of
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Intertor—(Continucd)
Land Management, 518, Bu
reau of Reclimation 519, Fish
and Wildbfe Service, 520, N2
tional Pl Service, 518, Office
of Indian Affairs, 331, Pacific
Islands, 122, Southwest Power
Administration, 519
structure of, 327 f
Internal Revenuc, Bureau of se.
Treasury Department
International Court, 102 f
jurisdicuion of, 102 f
law 10, 103
International law, see Law, mterm
tional
International unions, 86 f
postal, 84 ff
telegrapluc, 84
Interstate commerce, Congressional
power over, 102 f
Interstate Comunerce Act
amended, 448
* passage of, 441
Interstate Commerce Commussion
court interpretation of 27~
cretion of, 316, 441
powers of, 38, 157, 24 >0, 266
374, 448
ralroad 1egulation by 316
440 fF
rate fixing by, 207, 371
telephone-telegraph regulation
by, 451
watcr carrier regulation by, 446
Interstate compact, see Compact
nterstate
Investigation, dmstratnie  rc
sponsibility for, 37,
means of control, 350
Isolationism m U §, 69

Jay, John, 198
Jefferson, Thomas, 187, 197
foreign policy of, 69, 71
wrtngs of, 12, 135, 223
Jehovah’s Witnesses, 121
Jont Committee on Atomic Ln-
ergy, see Atomic energy
Jont Commuttee on the Orgamza-
tion of Congress, 219, 228
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Jomnt Commuttee—(Contsnued)
reorgantzation of, 229
Tudges, appomtment of, 262 f
mmpeachment of, 360
legislation by, 54, 265
tenure of, 262 f
Judgment, 48
fudical 1eview, hustory of, 117f,
268
m Great Britam, 119
of administration, 277
of constitution, 108
of executive action, 119
Judicrary Act, 263
Judictarv Code, 141
Junior professional assistant, see
Cnil Service Commussion
Jury svstem, 110, 137, 306
grand, 137
petit, 137
Jus sanguwus, 129 f
Jus soly, 128 £
Tustice, Department of, 311
and pardons, zor
Bure1u of Prisons, 297
Federal Bureau of Investigation,
208, functions of, 206f, rela-
tonship to county law en-
forccment agencies, 284, 208
Tustice, legal, 12
poliical, 12
Justinian, 37

kangs medieval, 7, 24, 56

history of, 5
Kropothin, Prince Alexander, 15
hau Klny Klan Act, 140

Labor, aid to, 313 f, 481 ff
and socal legislavion, 482
Labor, Department of, 313 f, 482
Children’s Bureau, 410
Concihation Service, 484
Wage and Hour Division, 156,
485
Labor-Management Relations Act,
246, 320, 484, 487
Labor unions, as lobbies, 148
m elections, 147, 149
LaFollette Seamen’s Act, 483
Lassez-faire, 15
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Land grant colleges, 290, 313

Land Management, Bureau of, see
Intersor, Department of

Lands, grants of public, 474, 489

Lash, Harold J, 159, 183, 190, 378

Lateral orgamization, see Depart-
ments

Lann America, foregn policy of

6o

US policy toward, yo f
Law, administrative, 276

admuralty, 27, 41

cvil, 44

common, 37, 41, 42 f

constitutional, 39, 122 f, 278

crimunal, 38, 44, 276, 469 f

defined, 10 f, 36

evaluanion of, 52 ff

mperauve theory of, 36

mnternational, 36, 61 ff.

judge-made, 4o0f.

national, 41

ongm of, 35f

prvate, 44 f, 276

procedural, 44

ublic, 44, 276

Roman, 37

rule of, 12, 38

sources of, 39 ff.

state, 41

status, 45

substantive, 44

tort, 45
League of Nauons, 93

and public unions, 87
League of Women Voters, 149
Legal Tender Acts, 255
Legislatn e power, see Powers, con-

stitutional
Legislative Reference Service, sce
Library of Congress
Legislauve Reorgamzation  Acr,

399, 401, 422, 426

Legislature, relauon to executive,
see Congress

Lending, government, 476 ff,

487

Lend-Lease Act, 40

Lenm, Viadmmur Lyich, 19

Liaison Office for Personnel Man-
agement, 332 f, 335

Index

Libraty of Congress, 315
Legislative Reference Service of,

401

Licensing standards, 374

Lincoln, Abraham, 25, 204

Line orgamzation, see Departments

Lutle Assembly” of United Na
tions, 94

Lobbies, 148, 235 f, q02

Locke, John, 4, 14

I ovalty order” of 1947, 352

McCulloch v Maryland, 27 f, 240,
287, 416, 453
McKmley, William, 71, 189
Mail transport, 495
Mandanus, wne of, 48
Mandates, under Leaguc of Na-
tions, 9
under Unuted Nations, 101
Mann Act, 259
VMarburv v Madison, 117 ff, 2~
268
Mariime Commussion, U S, 37
Marshall, John, 27, 263, 26,
on Marbury v Madison, 117 .-~.
on McCulloch v Maryland 240
Marnal Jaw n US, 11> f
Mary, Karl, 17
Marusm, see Pohtical philosophies
Marcrialism, dalecrieal, sce Polin
cal philosophres
Mediation and Concthauon Senry
1ce, se¢ Labor, Department of
Mencken, H L, 146
Merit system, see Ciil service
Metals Reserve Corporation 25>
Middle class, development of, 7
under fascism, 20
Migratory Bird Act, 254
Ahgratory Treaty Act, 520
Mlhmry Liison Commurtee, sce
National Military Establish
ment
Military science and tactics, 290
Miltary service m US, 369 f
Milligan, Ex parte, 253
Mmmmum wage law, see Farr La-
bor Standards Act
Minoriues, rights of, 63
Missour: v Holland, 521
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Monopolies, control of, 316, 459 ff.
government, 278
of press, 411
See also Clayton Act; Sher-
man Act
Monroe Doctrine, 6o, 6o f.
Morrill Act, 290, 478
“Most favored nation” clause, 7z
Motor Carrier Act, 446 fI.
Murphy, Frank, 121
Muscle Shoals, see Tennessee \al-
ley Authority
Mussolini, Benito, 21, 33
Myers . U.S,, 196

Napoleonic Wars, 50 f.
Narcotics, control of, by Congres,
“28
National, defined, 8, 127
nan-citizen, 8, 127
See also Citizen
National Association of Manufac-
. turers, 148, 150
National Committee, see Parties,
political
National Guard, 292
National Industrial Recovery Act
provisions of, 157, 245
unconstitutionality of, 207
National Labor Relations Act, 147,
246, 320, 484
National Labor Relations Board,
266, 320, 487
National law, see Law, national
National Military TI'stablishment,
122, 310
National Military Liaison Conmit-
tee, 516
National Park Scrvice, see Interior,
Department of
National Railroad Adjustment
Board, 156
National Resources Planning
Board, 407
National Security Act, 310, 403,
408
National Security Council, see
President, Executive Office of
National Security Resources Board,
see President, Executive Office
of

National socialism, see Political
hilosophies
National War Labor Board, com-
position of, 156
purpose of, 251 f.
Nationalism, 7
defined, 57
Nationality, acquisition of, see
Citizenship
Natural Gas Act, 451
Natural righes, Lacke on, 4
Spencer on, 14
Naturalization, administration of,
307
collective, 129
individual, 129 1.
Navy. Department of, see National
Military Establishment
“Necessary and proper” clause, 27
Neutrality, law of, 64
New Deal, 120
laws under, 255 f.
Newspapers, aid to, 488
and freedom of press, 412
duty of, 411 f.
monapoly of, 411 £,
Nineteenth Amendment, 165
Non-departmental agencies, see In-
dependent establishments
Non-governmental functions, 50
Norris-LaGuardia Act, 487
Northern Securities Co. v. US,,

2
See also Sherman Aect

Old age, aids to, see Social security

Oligarchy, 23

One-purpose units in state and lo-
cal government, 51 £,

“Open court” doctrine, and the
President, 113

defined, 134f., 253

“Open door” policy, 72

Oppenheimer, Franz, 6

Ordinance powers, see Powers,
constitutional

Organic law, see Law, constitu-
tional

Organization of the Execurive
Branch, Commission on, 322,
495
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Organizations, private nterni-
tional, 76 f

Pacific Islinds, sce Interior, De-
partment of
Packers and Stockvaids Act, 246,
374, 460
Page, Walter H, 83
Panama Canal, 70
Panama Railroad Corporation, 51
Parens patriae doctrine 272
Panity prices, 480
Park Service, Narional, sce Inte
rior, Department of
Parliament, see Greatr Britain
Parues, pohtical, discipline m 34
duties of, 152
funcuon of, ro7, 168 ff
history of, 145
leadership of, 225 f
membership 1n, 167
permanent organization of,
171 ff
platform of, 1.3
SUpporting Orgamzations 14
Patent Office, 2,8, 463 476
registration  of trademarks m
465 f
Patents, 257 f, 462 f
appeal of, 466
procedure, 463
weaknesses of, 464
Patronage, admumistranion of, 194 f
and public lands, 474
defined, 343 f
Payroll tax, see Taves, payroll
Peace, law of, 64
Peel, Roy V, 397
Pendleton Act, 345, 351
Pensions for Congressmen, 217
Personnel, control of, 3590-363
director of, 362
Persons, legal, 49 f
Philippines, 69
Planning, legislative, 406 ff
Pluralism, 159
Police power, national, 246 f , 258 f
state, 111 f
Policy-formmng officers, classified,
194, 304

Index

Policy -forming— (Continued)
defined, 211
evaluated, 344
1N COMIMISSIONS, 340
Policy-malang, defined, 30
Pohcy-malung commuttee, 226 f
Poliucal Action Committee scc
Congress of Industrial Orgam-
zations
Polincal actn iy, restramnt on, 351,

153
Poltical philosophies, ararchism,
1§, 19, 21, 159
collectivism, 16, 2t
dralectical materialism, 18
fascism, 20
individualism, 14 ff, 21

Marusm, 17 .
Political questions, cases mvolng,
118, 275 f

Politics, defined, 143
international, 57 f
nature of, 3
Poll rax, see Taxes
Pollock v Farmers Loan and 1rust
Company, 417
Position  classification, see Civil
Service Commission
Postal power, see Powers, const-
tutional
Postal umon, see
Union
Post-audit, 431, 432
Postmaster General, 311 f
;olmcal role of, 190
ost office, functions of, 495-504
history of, 311 f
rules of, 358
Powers, borrowing, 24, methods
of, 414, 431
constituttonal, concurrent, 129,
delegated, 26, 114, 134, 1561,
206, 217, 239, 267, exclusive,
29, express, 27, unphed, 27,
111, 239, 254, mnherent, 28,
ordinance, 39f, 206, postal,
257 f, quasi-judicial, 156, 197,
307, quasi-legislative, 197, 206,
303, 357, 370, reserved, 26, re
sidual, 26, resulung, 28, roo,
520, treaty, 197

International
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Precedents, use of judicial, 45 f.
President, advisers to, 188
and political questions, 202, 275
and recognirion, io8
as administrator, r44. 1ox
as commander-in-chief, 11z
duries of, 183
election of, 179
executive agreements made by,
40, 72, 190 f.
Executive Office of, 102, 332 f.

403,
funcdons of, 184 f.
immunities of, 188, 400
leadership by, 154. 184, 203
legislation by, 203 ff, 233
messages of, 04, 398
neminating of, 1-6
powers of, 183f: appointing,
193 ff., 108; executive, o1
extra-legal, 20-; judicial ap-
pointive, 262 f.; military, 201 f.;
over foreign affairs, 0. 19~
pardon, 200; patronage. zo-;
removal, 195 f., 198, 321, 359,
360 f.; reprieve, z00; rule-mak-
ing, 206 veto, 205 f., 233
proclamations of, 40
qualifications of, 185 f.
salary of, 187 f.
term of, 187 f.
Presidential succession, 181, 200
President’s Committee on Admin-
istrative Manmagemear of 1937,
495
Press, see Newspapers
Pressure groups, see Lobbies
Pribilof Islands, 520
Price Administradion, Office of,
251
and price control, 251
Primary clections, 168
functions of, 170, 177
Presidential preference, 170
“white,” 165 ?
Prime Minister, see Great Britain
Prior approval, 434
Priorities, se¢e War Production
Board
Prison-made goods in interstate
commerce, 288 f.
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Prisons, Bureau of, s¢e Justice, De-
partment of
Privchetr. C. Herman, 5o
Privace carrier, 447
Private law, see Law, private
Privileges and immunities, sc¢ Cid-
zenshi
Pmccdumr du¢ process, sce Due
process of law, procedural
Procedural law, see Law, proce-
dural
Procedure, legislavive, in House,
129-332
in Senate, 233
Producrion and Marketing Admin-
istration, see Agriculture, De-
partment of
Professional and scientific service,
see Civil Service Commission,
position classification
Progressive taxation, theary of. 18
Promotion, see Civil service
Property, 14
administration of, 376
law of, 45
public, 493
Proudhon, Pierre J., 15
Public domain, acquisition of, 517
area of, 517
reserved, 518
unrescrved, 518
Public Health Service, US,, soe
Federal Security Agency
Public Housing Autharity, Fed-
eral, 205
Public law, see Law, public
Public Utility Holding Company
Act, 457 f.
Public Works Administration, 204
Publishers, aid to, 488, 501, 502
Purchasing, governmental, see
Treasury Department, Burcau
of Federal Supply
Pure Food and Drug Act, 468 £,

Racial discrimination, 165
Radio, regulation of, by Federal
Communicitions Cotnmission,

452 f.
Railroad Retirement Board, 156
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Railroads, aid to, 475
employees of, 483
regulation of, by Interstate Com-
merce Commission, 316, 440 .
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motor carriers, 447 f.
narural gas, 451
railroad, 441, 445
water carriers, 448 f.
Rathbun ». U.S,, 196
Reapportionment, 212
Recipracal legislation, 287 ff.
Reciprocal Trade Agreements, 71
Reclamation, Bureau of, sce Inre-
rior, Department of
Reconstruction Finance Corpora-
tion, 294, 322, 476 £.
Recruitment, see Civil service
Register of Copyrights, see Copy-
rights, Register of
Reglement, 85
Regulation, national, 43¢ f. !
Religion, freedom of, see Firsc
Amendment
Removal power, see President,
powers of
Rendition, interstate, 284
Reorganization, administrative, his-
tory of, 320 f.; lateral, 332, 335
corporate, 444 )
legislative, see Legislative Reor-
ganization Act
Reorganization Act of 1939, 334
Representative government, 3o
Representatives, appointment of,
212
choice of, 180
election of, 163
immunities of, 219
number of, 212
qualifications of, 215
salary of, 216
term of, 215
Reprieve, see President, powers of
Republican form of government,
consttutional guarantee of,
202, 282
Res fudicata, 46
Research, atomic, 512
governmental, 404 ff.
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Sherman Act
Revenue, collection of, sec Treas-
ury Department, Bureau of
Internal Revenue
Revenue Act of 1928, 367
Riders, see Bills
Rogers Act, 83 .
Roman law, see Law, Roman
Rome, 6
Roosevelt, Franklin Delano, 6o, 71,
189, 198
Roasevele, Theodore, 70, 183, 197,
200, 318
Rosenman, Samuel, 333
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Rule, administrative, 40
-making, 370
of law, 117
of three, see Civil service
Rules, Committee on, see Commit-
tees of Congress
of Congress, 222 f., 224
of safety, for air, 330, 449; for
motor carriers, 448; for rail-
roads, 444
special, 227
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Samoas, 8

San Francisco, Decision of, 97

Sancrions at international law, 66

Savings, postal, 499

Schechter Poultry Corpomtion [3
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110, 121, 245
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157, 206, 245

Schenck v». US., 136

Scott v, Sandford, 240

Secretariat of the United Nations,
101 f.

Secretary-General of the United
Nations, functions “of, 101 f.

Securities, control of, by Interstate
Commerce Commussion, 443,
451, 456 ff.

Securities Act, 246, 456

Secur_ities and Exchange Cammis-
sion, 317, 457
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Securities Exchange Act, 246, 457
Security Council, g4 fF.
action by, o5 f.
membership in, 94
veto in, 97
voting in, 97
Select,Committee, see Committees
of Congress
Self-incrimination, see Fifth
Amendment
Senate, U.S, and appointments,
194, 263
as adviser to President, 180, 108
offices of, 219
president pro tempore of, 218,
223
Senatorial courtesy, 195
Senstors, U.S., immunities of, 217
qualifications of, 216
salary of, 216 f.
term of, 215 f.
Separation of powers, evasion of,
307 f.
history of, 116 f.
Seventh Amendment, 137, 139
Sherman Act, 244, 246, 317 f., 443,
459, 4B6
“Siege, state of,” 1o
Sixteenth Amendment, 415, 417 .
Sixth Amendment, 306
Smith, Adam, 15
Smith, Harold, 333
Smith-Hughes Act, 292
Smith-Lewis Act, 478
Smoot-Hawley Act, 473
Social contract, 4
Social security, and aid o aged,
486
and labor, 485 f.
provisions of, 288, 323
Socialism, and Third Internacional,
17
compared to collectivism, 16 £.
guild, 159
histary of, 7, 17, 19
Utopian, 19
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Sources of law, see Law, sources
of
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Sovereign, suability of, 50, 271
Sovereignty, and constitutio,
107 f.
and United Nations, 96, 104
defined, o, 54, 108
history of, 56
in United States, 25, 108
legal, 10
residence of, 10, 23 f.
“Span of control,” 330
Speaker of House of Representa-
tives, election of, 220, 222
powers of, 224, 230
recognition by, 224
Spencer, Herbert, 14 f.
Stalin, Joseph, 20
Standards, Bureau of, see Com-
merce, Department of
Standing Committee, s¢¢ Commit-
tees of Congress
Stare decisis, 46
State, defined, 4, 7 ff.
federal, 25
history of, 4
origin of, 4
unitary, 4
State Department, and diplomatic
agents, 82, 40z f.,
consular service, 79 f.
diplomatic service, 80-83
history of, 30pf.
information services of, 410
structure of, 327, 331
State law, see Law, state
States of the Union, admission of,
281
currency of, 414
duties of, 283
foreign commerce and, 73
franchise in, 163
jurisdiction over foreign persons,
273
ratification of amendments by,
123 £.
suability of, 271 f.
States’ rights philosophy, 119, 239
Status, law of, see Law, status
Steering Committee, s¢e Commit-
tees of Congress
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Srory, Joseph, 28, 263
Strikes, settlement of, see Labor,
Department of, Concihiation
Service
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Service Commussion, posttion
classificaton
Subsidies, to blind, 486
to carriers, 489, so1
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to veterans, 489
Substannive due process, see Duc
process of law, substantive
Substanuve law, see Law, substin-
me
Suffrage, and pohmical justce, 12
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163 ff
conduct of elections and, 166
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165
Supply, Burcau of TFedeinl, e
Treasurv Depirtment
Supremacy clause, and emment do-
main, 287
and Supreme Court, 119
and treaties, 40
defined, 29
Supreme Court, and federalism, 3o
and social legislation, 120, 241,
243, 277, 286
1ppeal to, 274
attitudes of, 120 f, 240t
judges of, 263
jurisdicuon of, 267 f
proposal to enlarge, 120
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Taft, Wilham Howard, 316
Taft-Hartley Act, see Labor-Mwn
agement Relations Act
Tanift, 415, 417, 473 f
Tanff Commussion, 404
Tax Court, 367
Taxes, admunistraton of, 366
direct, 415, 417
estate, 418
€xclse, a5 regressive tax, 418
history of, 417
mncome, 415, 417, 418
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288
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history of, 504
purposes of, 503 ff, 519
structure of, 339
Tenth Amendment, 26, 111, 286
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government of, 122
mcorporated, g, 109, 122
organized, 281
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Third International, 17
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Thirteenth Amendment, 240
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Trade Pracuce Confercnce, 372,
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[ransporrauon Act, of 1920, 317,
and motor carrers, 448, and
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by, 366, 419
forms prescribed by, 432
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history of, 310 f.
structure of, 327
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defined, 62
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scope of, 253 f.
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Treaty powers, see Powers, treaty
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Truman, Harry S., 322
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functions of, 100
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purpose of, 100
Twelfth Amendment, 180
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of, 181, 188, 218
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tee on, 399
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Unemployment compensation, seu
Taxes
Unions, international, 83-87
legislative protection of, 486
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members of, go
organs of, go
purposes of, 88
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voting in, go f.
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Utopian Socialism, see Socialism,
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and Civil service, 349
security of, 361
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structure of, 337
Veto, history of, 116
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in Security Council, g7 f.
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Vice-President, duties of, 225
clection of, 179
history of, 208
in Senate, 218, 223
Vicnna, Congress of, 8o f.
Virgin Islands, 69
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Vorer, history of, 145 -
qualifications of, 163 f.
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law of, 64
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on, 286 f.
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Woolf, L. S., 86

Workmen’s compensation, 484

Works Progress Administration,

204
Wotton, Sir Henry, 82

Yellowstone National Park, 518






