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PREFACE

Ten years later! ... The first part of this book was
published in 1932. To-day the third part completes the circle.
The conflict of manners and customs, the Progress of Law in
the colonies . . . this is the social phenomenon of the relationship
between one people and another in a distant country, I have
circled slowly round this phenomenon, rising spirally as a man
does in scaling 2 summit, The method of progression which
links one part to the next will appear thus : First we sweep the
horizon from a distance and gain as it were a vision in isometric
perspective : that is Part I. Next we study the mental and
spiritual reactions of the human beings who are the actors in
the colonial drama : their ideas, their hopes, their dreams,
their hatreds, Without this we could not understand their
behaviour. This is Part II. Finally, we examine their gestures
and actions : their decisions, their solutions of the problem
raised by the contact of two societies in the colonies; that is
Part I1I. The three parts grow in size with the greater scope
of their subject-matter : it is a harmony of Pan’s pipe.

In conclusion and as result, I think, I am in a position to
formulate the rules and aims of a Posifive Colonial Policy on the
lines of Auguste Comte, founded on experience and comparison, using
the Present as a guide in forecasting the Future. Hence, a policy
which sociology should inspire and animate to discipline (in
accordance with the Method) the Legislator’s inborn tendency
to arbitrary despotism. I this a plan for to-morrow? Let us
wait, which in Provengal means : let us Aape !

FoNTVIEILLE-EN-PROVENCE,
1941.

Eprror’s Nore.—The English Edition of Professor Maunier’s
Sociologie Coloniale has combined his Three volumes into Two
volumes in Three Parts,

EOL.






INTRODUCTION

CHAPTER XXXIX
ASPECTS OF COLONIAL CONTACT

I propose to examine in general terms the social relationships
which arise in the colonies between the colonisers and the natives,
or ta phrase it better, between rulers and ruled.

Since every expansion overseas is in fact 2 phenomenon of
emigration, since there is, as people used to say, a irangference of
population (transport de peuple)—to quote the Engyclopaedia of
Diderot and d’Alembert—to a distant country, there inevitably
arise social relationships between the newcomers and the original
inhabitants. It would be possible to conceive, in theory at any
rate, and especially in fiction, the juxtaposition of the two popula-
tions, without any relationships or contact with each other ; it
would be possible to imagine the two sets of people living under
the same sky and remaining entirely separate without inter-
course of any kind.

Contact nevertheless always takes place, even in cases where
efforts are sometimes made to prevent it, as in South Africa.
The exchange of ideas, the infusion of manners and customs, is now
an old story, working, as we shall see, in both directions, from
rulers to ruled, from ruled to rulers. More recently it has been
the fashion in France to talk of assimilation, of frenchification,
by which is meant the profound effect which arises, or is intention-
ally and deliberately produced, by the action of the authorities
in overseas countries : the mutual impregnation of the two
societies, their acculturation, their adoption, or—as the Americans
would say—their amalgamation. ‘‘Osmosis”,* this has been
called : not a happy word.

A hundred years ago the Spaniards used to talk of afrancesados,
namely, people who had become frenchified, those who had
spontaneously adapted themselves, more or less, to their French
conquerors ; those on whom the conquerors of Napoleon’s day
had left their mark. They are also called “ the adapted ”’ and

 [The Shorter Oxford Dictionary defines asmosis as “ the tendency of fluids
separated by porous septa to pass through these and mix with each other.” EOL]
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424 THE PROGREES OF LAW

it is becoming increasingly usual to call them * the evolved ”,
those who have been transformed or, it may be . . . deformed !

Since the days of Friedrich Ratzel, the founder of geography
in Germany,! the Germans talk of cross-penetration or inter-
penetration (Durchdringung) : inter-impregnation—if we may
venture on the word—diffusion in both directions, from above
downwards, from below upwards, which occurs between two
societies juxtaposed in fact, but the one in law superposed.
The English call it *“ culture spread ’,% which we might perhaps
render as cultural contagion. Haddon in particular was one of
the first to devote attention to social contact in the colonies. The
Ancients had already observed it and given it 2 name. When
the Greeks and Romans spoke of * religious syncretism * they
were exactly describing one of its aspects—and to the ancient
mind the most important, the religious, aspect—the great
phenomenon of mental relationships between different peoples,
especially in overseas countries.

They had felt and they had noted—Herodotus particularly
—that in the colonies societies arise formed of different groups,
the old, the new, the more-or-less blended. They already
suspected that in certain countries the strata and castes of inhabit-
ants were in reality different peoples, or to be more exact, different
immigrations, who had established working relationships with
one another : harmonious relationships, according to time and
place. We never find social groups existing in complete and
perfect isolation.

This present examination of the colonial phenomenon, which
may be called—as I have, perhaps unwisely, called it—the
“ Sociology of Colonies ”, belongs entirely to this last phase ; it
is one of the aspects of the external relationships between human
groups, the relationship of one society to another, whether in
conflict or in harmony, Human groups, especially nations,
considered in their external relations, are sometimes near and
sometimes distant.

They are near if they have common frontiers and if there is,
as we see to-day, a perpetual interchange between them of ideas,
persons and things, The European problem is the problem of
the relationship between near neighbours, who live in the same
place and in the same environment, who share the same climate
and the same soil and are situate in the same continent.

i [Perhaps, rather, the founder of the tendentious pseudo-science of German
Geo-politics, EOL] 3[Do we? EOL}
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On the other hand, especially during the last three centuries,
the rise of great colonial empires has woven a new fabric of
relationships developing more and more between distant groups,
separated by the sea, for colonies and their mother-countries are
almost always separated by sea. Colonies are almost always
overseas territories, and the sea preserves the distance between
the colonies and their mother-countries.

Let us state at greater length in general terms the noton
of contact in a colonial country ; let us skeich in bold outline
the methods of contact and thus classify the refations between
colonial groups.

Colonies are societies composed of distant, diverse, conjoint
groups which thus possess at one and the same time both duality
and unity. They possess duality since there are two neighbouring
groups in one country, each of which has its own condition and
position. Nevertheless, they possess unity since these groups are
governed in common by one law and placed under one power.

This contiguity has iis infinitely diverse aspects and resufis.
We must distinguish the agents of contact, the ghases of contact—
which are also the degrees of contact—and then also the means of
contact and finally the methods of contact.

We must first speak of the agents of contact who are also the
subjects of contact. Though the contact between the peoples is
of course in itself a collective contact, of one group with another—
very ofien a contact of nation with tribe—vet there is also personal
contact between individuals.

At the beginning of things it is isolated individuals, the van-
guard of francs-tireurs and pioneers, who first get into touch with
the new peoples. They make their personal contacts, but in the
background there is always the collective contact ; for these fore-
runners, these pioneers, these  bush-rangers ™ (courenrs de bois)
as they were called in French Canada, have behind them a
social group whose representatives they arc. Even if they are
exiles, fugitives, convicts, or at best reprieved criminals, even if
they are usually guilty of breaking their ticket of leave, that is 10
say, even if they are buccanecrs, they carry with them the habits
of their native country.

Personal contact is therclore never perfectly and absolutely
individual contact. Though it is made by an individual, pioneer,
bushranger, convict or warrior, as the case may be, this individual
for his part gets into touch, in the heart of the new country, with
some group, town, tribe or {ederation ; sometimes with a State or
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more exactly a Pseudo-State.  On one side, therefore, the contact
is collective, and this explorer or adventurer has behind and above
him the national collectivity of which he is the envoy, though it
were in his own despite : even if he wants to follow a lone trail
and cut himself off from his fellows, even if he has quitted his
native country in search of what he thought was liberty, he
remains—whether he knows it or not—steeped in the spirit of
his country. The Frenchman remains a Frenchman, at least
for a very long time ; he carries French * culture ™ with him ;
he is an agent of French “ influence . He transplants into the
distant land some seed, however minute, of French thought and
French taste.

Nevertheless, it is desirable to separate in more than one
direction personal contact from collective contact. For we cannot
often find in overseas countries common contact in the full sense,
which is collective on both sides. Sometimes, at the beginning,
especially in war, entire groups or collectivities come into contact,
for battle is almost, though not quite, always collective. ~Armies
or armed forces clash with each other. Warlike contact, which
is often the first meeting of foreign peoples with each other, is by
definition collective.

Peaceful contact, however, is much more often personal or
individual ; sometimes completely, sometimes partly so, Com-
pletely : when it takes place between two isolated individuals,
like Robinson Crusoe and Friday. Partly : when it takes place
between one individual and a group, one isolated person meeting
a tribe or troop, a collectivity of some sort more or less organised
and controlled. 'This gives individual contact on one side only,
not the contact of one unity with another. The perfect example
of personal, individual contact—more frequent as time goes on—
is conjugal contact. 'This is the private relationship of two mates,
whether joined in regular or irregular matrimony; a mixed
marriage of permanent attachment, both in the social and the
racial sense. ‘This is the perfect total contact, which in the early
days of colonjal empires was often forbidden—though in vain—
by the law-givers. This was so in France and is now so in
Ethiopia, according to a recent decree.

This was a private contact, often a secre! contact since it was
forbidden or frowned upon. This type of contact was effected
by various agents of whom we ought to give concrete examples,
if it were possible—as it is not. These were the pioneers. The
word suits them, for it is derived from an old term of military
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architecture. The pioncers hollowed out secret subterranean
passages ; they were the sappers who were the first to force an
entrance into the beleaguered fort. The dare-devils who dash
off to distant lands to spend health and strength and goods,
these are the pioneers of the first type of personal contact, but
this is not usually warlike contact.

Warlike contact is contact of a kind ; the mere fact of fighting
involves a social relationship. A social bond arises between
conqueror and conquered—so to call them. An American
ethnologist, MacGee, spoke in this connection of civilisation by
piracy, of ““ piratical acculturation . This holds good for every
armed conflict ; it slays, but it binds. It dissociates and at the
same time associates. The two parties exchange blows, but also
ideas ; they adopt manners as they adopt weapons; warlike
contact is a social contact. The effect of fighting is an inter-
change of influences. In both camps the fighters are con-
taminated and transformed in both directions, even without
their knowing it. Sailors and soldiers are thus pioneers in forging
human links.

After them, and almost at the same time, come the traders,
all those merchants who in olden times were bush-rangers
plunging into the forests, as nowadays into the bush, to barter
with the people of the country. They follow the armies, often
even precede them, and in their fearlessness they also are agents
of contact. They exchange goods, but also ideas: *fire-
water”’ they give for beaver skins; but the same hands carry
medicines and amulets, images of the gods and portraits of kings ;
books of devotion . . . and of revolution. The merchant is a
missionary, always without suspecting it.

Later there came, sometimes shortly afterwards, sometimes
long afterwards, other agents to form relationships with the
overseas countries, First the colonists who in the days of the
French kings were rightly called * habitants*’ ; let us call them
the exploiters, who establish themselves in the * new country ”
to cultivate it and who therefore necessarily live in close contact
with the ‘‘ natives ™ or the “indigenes ”.

Then came the preachers, in the widest application of the
word : missionaries and prosclyters, later professors and teachers,
distinguished agents of a double spiritual influence, working
always in both directions.

Later still come the employers and workmen, the schoolboys
and students. In this matter of individual contact I am thinking
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chiefly of schoolboys and students, recruited from the ruled, who
in the course of time will come over to France to learn French
lessons and to carry back to their own country something—how-
ever little—of the spirit of France. They thus become a second
line of pioneers, penetrating and impregnating the subject people
with the ideas, the tastes and the manners of the rulers. In the
colonial empires, not only the French, but also the English, the
Dutch, the Japanese and even in Cuba, it is the students who have
invented dogmas and founded parties, just as studentsdo in France,
and according to French ideas and tastes. It is the students who
have sought to give their countries the White Man’s doctrines
and to secure for them the benefits—and the reverse—of Western
‘ democracy .

This individual contact is not always nowadays direct contact.
Though the relationship is most often straight and direct between
rulers and ruled, without the intermediary of another people or
another group, though it is often a case of master and subject
living side by side and mutually influencing each other, yet it
sometimes happens, more particularly nowadays, that the contact
is indirect, that an intermediate group interposes, as it were an
interpreter, between the two parties who are going to blend into
one single society. There may be a kind of interpreting to convey
influences in both directions at once receiving and transmitting
such influences. The Chinese act as such intermediaries in
French Indo-China, the Syrians and the Greeks in French Africa ;
the Japanese or Portuguese in lands more distant still. Such
an intermediate group, while receiving and transmitting, blunts
or distorts, misrepresents or over-emphasises, the influences it
conveys.

These types of contact in overseas countries must be considered
not only from the point of view of the agents who form them, but
also of the phases or degrees. For the moment of contact may
change completely. Relationships may be formed between
groups or individuals sometimes before there exists a2 permanent,
regular, established society, sometimes after, especially after.
Let us distinguish, first, what I shall call the pre-contact, and
sccondly the post-contact. The relationship established between
one individual and another, before any assured, guaranteed
social order with continuity and regularity is established between
the two peoples settled in the country, is only a pre-contact.  Such,
for instance, was the relationship between Robinson Crusoe and
Friday. They werc the first two; they were pioneers, or
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initiators in the social sense. They discovered each other, and
formed a bond linking their two sclves, before any regular link
was formed between their two nations, before they shared any
common legal power.

Then there is the posi-confact, the regulated relation between
two persons when a collective order has already been formed,
and a society has been founded, where law and administration
regulate the relationship between groups, and where in conse-
quence ‘ private persons” come into touch with each other
according to recognised customs and laws. They are no longer
creators of law. If Robinson Crusoe and Friday were to turn
up in a French colony nowadays, their relationship to each other
would be regulated without their option or their knowledge, by
a pre-ordained statute, and they would fall . . . under the juris-
diction of a tribunal with the widest possible powers. However
far they might be from the source of authority, they could not
*“ignore the law . In their unexpected meeting it would not
rest with them to adopt an unrecognised procedure.

Passing on from these phases of pre- and post-contact, let us
consider organised, regimented, administered and * directed »
contacts, and discuss their degree, their range and their depth. In
this connection, people do not sufficiently distinguish between
relations which on the one hand are accidental, intermittent,
occasional and irregular, which occur once and only once, and
lead to nothing, and those which on the other hand are regular,
permanent, established, which have lasted and developed with
time, and which therefore lay the foundation of a social body
between those entering into them.

We have two degrees therefore, or rather two scales of degree
—for there is an infinity of shades between one end of the scale
and the other : intermittent relations, irregular contacts, possibly
not desired, in any case not foreseen nor sought after ; and regular
relations, established contacts, which are sought for, provoked,
established, and which are therefore administered and regimented.
The former are de facts relations, the latter de jure.

If we were to differentiate, as the Americans have done, all
the states and phases of social relationship in the colonies, we
should need a large vocabulary ! First comes suflration. This
is the only relationship which can occur only once, the isolated
encounter between 2 white man and a black, with no future to
it, and which vet exercises an influence which suffices unwittingly
to change them both, and to make each adopt, the one from the
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other, certain fashions which they exchange in a single glance
without having spoken to each other. In its effects such an
encounter is a social phenomenon.

A more important phase is, secondly, penefration, which is a
connection, not lasting nor prolonged, but for a short time only,
a few days, a few months, at most a few years. It yields a closer
contact, whose effects are stronger owing to the passage of time,
short though it be. Penetration may be the work of soldiers who,
if they have not conquered without striking a blow, may have to
remain for months or years, may have to camp, may have to
build, during the time necessary to *“ pacify >’ and to appease, and
will leave their trace behind, both of what they gave and of what
they took. Penetration may also be the work of traders, colonists
and employers, all these permanent exploiters who are * habit-
ants *’ and who in order to secure as much profit as possible from
their exile, maintain until their death recurrent and repeated
relations with the native inhabitants, Even if it is not desired,
even if persistent efforts are made to prevent it—as were made
by the French and other peoples elsewhere—penetration is the
result of living in the country; and in course of time the
reciprocal influence of the two established groups on each other
is profound.

Finally, there is association, for prolonged living together
which, as with the French in their * old colonies ’, well s6-named,
has lasted for centuries and centuries, produces in time, whether
desired or not, a community of interests, if not identity of feeling.
Common interests suffice to cement a social bond, common
advantage leads to the elaboration of a common law between
the two groups. When people are thus associated they progress
in time towards greater humanity, more equality, less separation
and less domination. For, as the Greeks were well aware, full
association can exist only between equals, and this association,
though confined at first to matters of common advantage only,
leads sooner or later to familiarity and community. Self-interest
often influences feeling ; in certain special cases a common spirit
is shared by two separate spirits.

Let us now leave aside the agents, the subjects, the phases,
the degrees, and direct our attention to the methods or the pro-
cedures of human contact, and ask ourselves not * who with
whom ? *’ and “ up to that point ? ** but *“ how ? ” *“ whereby ?
and “ wherewith ?

The methods of contact are the procedures the French employ
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in their capacity as rulers to engineer, or if necessary impose
social relationships. There are four main methods : spontaneous
contact, engineered contact, imposed contact, forbidden contact.!

Spontaneous contact, As the words imply, this is free and
voluntary contact like Robinson Crusee’s with Friday. Two
join forces, without being obliged or compelled to do so; they
form a bond between them of their own free will. In our day
these spontaneous relationships flourish best between individuals,
As soon as self-interest prompts or fosters them, such relations
grow up between ruler and ruled without any intervention by
the authorities. When we see in North Africa, or Indo-China,
or the Philippines, mixed trade unions where the names of black
and white stand side by side, in many cases freely, with no
thought of colour . . . this indicates that the coloured man has
understood without constraint being exercised, that it was to
his advantage to penetrate into the heart of groups already
constituted by the white workers. If development contracts
have been privately entered into between people of the Maghrib
and Europeans, if pasturage and agriculture, notably by means
of the complant, are the common work of both parties, this is the
result of self-<interest rightly understood.

Engineered contact is promoted by the advice, not by the
pressure of the dominant group, whose intervention is thus
confined to proposal and suggestion. By lecturing, by teaching
or by propaganda, the nations are convinced that it is in their
own interest to get into touch with the newcomers : contact is
suggested but not insisted on. You preach to the people, you
indoctrinate them, in a social sense you convert them, without
compelling them by law to accept a change which they did not
invite.

We meet the imposed contact when the natives are forced,
either in practice or by law, to enter into relationship with the
rulers : when the law imposes on them obligations towards the
immigrants. A colony is always recognisable by the fact that
there is a greater or less degree of domination ; that the legislator
imposes explicit and defined actions and deeds: such as, for
instance, the compulsory education of children in Algeria. The
decision of the authorities here imposes obligatory prescribed
contact ; or it imposes compulsory military training in the
barracks, or the compulsory payment of taxes, or an annual

1 [Forbidden contact as * a methed of imposing social relationships * is a refresh-
ing if unintentional Irish bull. EOL]
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visit to the tax-collector. All these things are social contacts
imposed by the decree of the French power.

Contact may, on the other hand, be forbidden or prevented
when in certain places and at certain times it has seemed desirable
not to encourage contact, but more or less absolutely to forbid
it by separating the two communities and placing difficulties in
the way of their getting to know each other. The Greek and
Roman colonies had laws providing for absolute separation of
domicile between colonists and natives. The Greeks called this
ordinance xenelasia, whether it applied to neighbouring un-
conquered foreigners, to conquered foreigners, or to the natives
of overseas territories. In the South Africa of to-day there is a
régime whose aim is to separate as far as possible the natives
from the Whites.! This policy is crudely called segregation and
involves herding the natives together into extensive * reserves ”.
This is the policy the United States adopted towards their Red
Indians in the hope of thus preventing their utter disappearance.
In the same way we nowadays establish game reserves for the
wild animals whom we hope to save from extermination by the
hunters !

Though people do not now perhaps go so far—especially not
the French—as to wish complete segregation, we must remember
that at the beginning of the French war in Algeria the policy was
discussed of “ driving back” the natives towards the South.
This policy was proposed, but not practised, by the French in
Algeria. Even to-day, there are various restrictions which do
not absolutely forbid social intercourse between the two popula-
tions, but which at least considerably hamper them. There is,
for instance, prohibition or limitation, according to the circums-
stances, of the emigration of the natives of these countries to
France. An Algerian, a Tunisian, 2 Moroccan, an Annamite
or a native of Tong-King, may not freely visit France. In the
other direction, there is prohibition or limitation of the immi-
gration of Whites into the French colonies. The immigration
of Whites into Australia is practically forbidden or severely
restricted 2 ; in other places it is hampered, rationed or screened
by the government. Directly or indirectly then, contact between
Furopeans and natives is limited.

There are, especially in the legal sense, two aspects of this

! [In this connection, see Edgar H. Brookes : The Colour Problems of South Africa,
1934. EOL}
[Circumstances have changed not a little since 1942. EOL]
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human contact ; it may be hierarchiz or it may be equalitarian.
‘We meet hierarchic contact under a system of domination, and
equal contact under a system of partnership.

In the beginning, where there is domination, the one society
is rigorously superposed on the other : masters on subjects. All
contact between them is therefore between superiors and inferiors,
rulers and ruled, the great and the small. This recalls the
manuals of etiquette in the olden days of royalty, where the
rules were laid down for the correct behaviour of the inferior
to the superior : the respect, the courtesy, the taboo ; there was
a relationship between the social classes, but a relationship suz
generis.

Nowadays, in France and in the French Empire, we find a
new social scheme emerging and gradually taking shape. This
is social contact between equals—equalitarian contact—arising
from the partnership established between the two populations.
Where there is partnership there is bound to be some degree or
other of equality ; between neighbouring peoples there will be
even more, there will be familiarity and community, sometimes
even intimacy and friendship. There will arise equal or familiar
contact, family contact, or what we might call kindred contact,
for in certain cases, after intimacy has been established, adjacent
peoples have in fact become kindred peoples, and bonds similar
at least to those of true kinship have been formed between them.
The colony is then ideally one family.



CHAPTER XL
BEGINNINGS OF COLONIAL CONTACT

The first point it is our business to examine is the beginning
of contact. How did the first contacts take place >—after what
fashion and with what results ?

Let us see what we can find in the narratives of the very first
explorers, both those of olden time and those of our own day.
For even to-day you may discover in the depths of some forest,
peoples who have till now been overlooked. It is not more
than thirty years?® since people got for the first time into touch
with the Pygmies (to use the name the Ancients used) deep in
the forests of the Equator, the M as they are called in the French
and Belgian Congo. There is no question of taking an accurate
census of them. It is not yet thirty years since expeditions of
“abservers ” sent out by the American University of Berkeley
really reached for the first time some unknown peoples in the
Philippine island of Luzon. Still more recently, not yet twenty
years ago, unknown peoples in New Guinea and Borneo have
had their first contact with the explorer.

The universal result of a first contact is misunderstanding :
each side always mistaking the other,

To the native, the European seemed a spirit or mayhap a
demon ; they did not dream that the new arrivals might be men
like themselves. To the European, the native was represented
or, better, imagined, not as he was, but quite differently ; he
was thought to be either very wicked or very good. Sometimes
he was a mere animal, a “ brute-beast  as the phrase was, At
other times exactly the opposite. Not following Rousseau, but a
good two centuries before Rousseau, the aborigines were believed
to be perfect, virtuous and happy beings, who were good where
we were wicked, and who ought therefore to be an example to
us. The idea of the Noble Savage which spread, and after
Rousseau held the field, was that of a naked man, living happily,
following Nature, behaving according to the law laid down for
our first parents. This idea has not been obliterated ; it has
survived even down to our own day! It has happened that

! [Here, and in the following lines, it should be remembered that these words
were written in 1942. EOL]
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French explorers—Flatters and Morés in the Sahara, for instance,
and others amongst the Moi—have paid with their lives for this
illusion about the happiness and virtue of naked man.

It is a curious fact that, independently of place, time and
circumstance, the spirit of the relations with the very same people
may change completely, sometimes in an instant. Sometimes
the natives have offered the new-comer conquerors an ugly,
sometimes a kindly welcome, sometimes both at once from
different groups or individuals. Sometimes a hostile has suc-
ceeded to a friendly welcome ; sometimes a friendly welcome to
a hostile one. There is uncertainty and instability in all these
first-minute contacts.

The initial hostile welcome is frequent, but less frequent than
is commonly assumed ; it would seem to be—not that I have
attempted to compile statistics—less frequent than the friendly
welcome. A kindly reception is the more usual, at least at the
very start.

The hostile welcome is in a hundred per cent. of cases first
demonstrated by savages by a general flight, inspired by the fear
that seizes them at sight of the strange arrivals. This was
so with the Australians. It is most fully displayed, however,
in fighting and armed opposition, whether this opposition is
instinctive or deliberate.

It is shown also by guile, which the early navigators stig-
matised as perfidy and deceit. This was often the case amongst
the peoples of the Pacific. They offered a cordial welcome with
open arms—the arms of both sexes, I mean—the bronze sirens
of whom Bougainville spoke swam out to meet the sailors,
Shortly afterwards, murder followed, or at best the thieving of
which the early explorers in Oceania complain so bitterly.
Scarcely had they been welcomed, scaicely fallen asleep, till they
were tobbed. The Netherlander Antony Schouten vigorously
complains in 1658 of repeated thefts by the Sumatrans, This
shows misunderstanding. Amongst the natives, if you are friends
you lend things to each other, you give things to each other.
The Sumatrans had not, it is true, read our theologians, who say
that between friends all goods should be shared in common,
but they were wont to practise a customary “communism ”.
When you have got so far as to exchange gifts, even to exchange
blood, you are free to take unquestioningly from each other any-
thing you think you want. So the wails of the earliest explorers’
writings bear witness to the grave misundeistandings which
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from the first rudely confront all peoples making new contacts.
Certain of these countries were christened by their discoverers
with strange names, expressive of their own disillusionment : a
hostile welcome following on a friendly one, or to be perhaps
more accurate, a friendly welcome masking a hostile one, which
was not long in manifesting itself acutely. So we have the Bad
Boys' coast, nowadays the Ivory Coast; the Isles of Thieves,
known now as the Marianna Islands. These names perpetuate
vexatious memories.

The hostile welcome had its reasons, two in particular : fear
and the taboo.

The religious faboo arose in the natives’ mind from their sur-
prise at seeing White Men for the first time. It was the colour
of their skin more than anything else which took the natives by
surprise.

By what one might almost call a providential coincidence it
frequently happened that their traditions told of white spirits
and white gods of early days. When the White Men came or
when, as the natives expressed it, they “returned ”, they were
spirits or they were gods. Sometimes they were good spirits or
good gods, often they were bad spirits or bad gods : evil demons,
like the ancestors who had been stinted of the rites to which
they were entitled and who came to avenge themselves on the
living against whom they harboured a grudge : spirits or gods
therefore against whom the living must protect themselves.

This tahoo, to give it its Pacific name, might well be the
reason for flight or guile ; it could not be the reason for batle.
You do not fight against ghosts. In dealing with less “ super-
stitious  populations, we must assume another reason, fear or
surprise in themselve ; fear without the taboo, secular non-
religious fear we might perhaps call it, which sufficed to scatter
the natives and impel them to oppose the arrival of the
immigrants.

Fear is the mother of gods, and here it came more especially
from the fact that all these Whites possessed firearms. The
Whites had noticed that it was a good plan to fire some shots on
disembarking. This gave a display of strength and scattered the
natives who had rushed to the water’s edge to inspect these
white spirits coming from afar, from the other world, from Hell
perhaps. The fact that the newcomers had cannon and guns
may perhaps have sometimes won them a friendly reception,
but it seems to me as I read the narratives that it more often
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provoked a very hostile one.  For in the Southern Seas, as indeed
with us at home, fear is an evil counsellor where men are gathered
together.

Taboo and fear sometimes gave way to contempt. This did
not usually occur amongst primitive peoples, the backward or
retarded folk who developed rather a great though fear-laden
respect for the White Man. Respect may often take the form
of flecing before the god whose brilliance may not be endured.
But contempt arose amongst proud developed peoples, and the
Whites had no means of protecting themselves from this con-
tempt, for they were ignorant of the beliefs or superstitions of
these strange peoples. In olden days the inhabitants of Hindu~
stan felt a great disgust for the first people who travelled across
the continent, for these were mostly officers and they wore
leather belts of ox- or cow-hide and the Hindus have a horror
of this animal! One of the reasons for the Sepoy Mutiny of
1857 and the earlier Mahratta revolt of 1808 was the soldiers’
being compelled—in ignorance of their prejudices and taboos—
to wear leather belts and grease them with beef fat.?  So ignor-
ance and misunderstanding—inevitable where strange minds
meet—have been the cause of many a tragedy !

In other cases, a hostile reception formed the second act,
following on a first act of friendly welcome. It was our own
doing—let us not say our own “fault”, for we could not in
those early days understand the ideas and desires of the inhabitants
whom we often shocked profoundly—it was our own doing when
the friendly welcome soon changed to a hostile one. In Juida
in French West Africa two explorers were massacred the other
day for killing two snakes. Their first instinctive gesture had
been to slay the animals, but these were two sacred serpents :
they had committed sacrilege, and were put to death.

On other occasions the conquerors have been at fault and
it is the crime of their own harshness and cruelty which has
transformed the friendly into the hostile reception! From the
earliest days brutality was shown by the conquerors in Africa
and the Pacific; the natives, men or women, were frequently
carried off by the sailors and the whalers. This occurred in
the Marquesas Islands at the beginning of last century where
what began as a kindly welcome had a very tragic ending.

! [Perhaps, rather, they hold it sacred and have a ** horror " only of its use.
EOL)
8 [The English student should inform himself more accurately of the facts of the
Indian Mutiny. EOL]
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Passing through Tierra del Fuego, Magellan got his men treacher-
ously to kidnap some Patagonians. The victims were over-
whelmed with gifts, amongst which were some large iron rings,
When they had decked themselves out with these, the rings were
snapped to, and the prisoners led away. The sailors tried in vain
to capture some women too but succeeded in securing only one
who died on board. Such episodes marked the European’s
coming !

Whether the hostile reception is primary, or accidental and
secondary, whether hostile from the first or only in the second
place, it creates anxieties and duties for the new arrivals. It
compels them to take precautions and often to avoid entering
as conquerors with flags flying and drums beating. Instead,
they must insinuate themselves stealthily, keeping one eye always
open for an enemy ready to attack. In Islamic countries, whether
among Whites or Blacks, the first explorers, almost up to the
present day, are driven to assume disguise so as to penetrate
unrecognised amongst these populations who would promptly
slay an Unbeliever rash enough to seek a footing amongst the
Faithful. Such precautions often failed, the ruse was discovered
and the traveller molested. This happened to René Caillié, for
instance, who reached Timbuctoo in disguise in 1826 ; and fifty
years ago in Morocco to Father de Foucauld, to the Marquis of
Segonzac and after them to Auguste Mouliéras, all of whom were
obliged to disguise themselves in order to explore Moroccoan
territory. Segonzac was posing as a Musulman ; it was there-
fore up to him to observe all the prescribed rites of the country,
and not for one moment to fail to perform the appropriate and
solemn gesture. He knew how he was detected. He forgot
himself for an instant and made water standing, whereas a True
Believer urinates crouching and slowly.

For more than a hundred years, travellers have succeeded in
crossing Arabia and even in visiting Mecea,! but always in
disguise. The traveller Burckhardt travelled through the Hijaz
disguised as a hajji, that is a pilgrim, A great Dutch Arabist
C. Snouck Hurgronje successfully reached Mecca in 1881, but
as a wearer of Arab dress and diligently telling his beads. By
a great feat which has so far not been rivalled, he lived there

! [English readers will remember that Richard Burton performed the Pifgrimage
to Mecca and Medina in 1853 (see his account of his adventures published in 1855)
and will be familiar with Doughty’s great classic, Wanderings in Arabia Deserta, as

well as the work of more recent British travellers, St. John Philby, Bertram Thomas,
Freya Stark and others. EOL}



BEGINNINGS OF COLONIAL CONTACT 439

six months, The fanaticism of Islam represents the peak of
hostile reception.

Let us turn to the friendly welcome. The natives have fairly
often greeted the strange arrivals as spirits of good augury
bringing blessing. They opened their arms to the strangers,
they took them home, they fed them and introduced them into
their private life, not only by presents and gifts, but by blood-
exchange—this old procedure of blood-brotherhood familiar to
the Ancients—or even by perhaps more secret rituals, by prostitu-
tion, or what we might call sexual hospitality, which was, to the
natives, but a method of . . . expressing welcome ! It is not half
a century since the Kabyles of Algeria were wont to offer-as
a rite of communion this form of hospitality to the traveller, and
the stranger who refused to accept it gave grave offence to his
generous host | (I myself came too late on the scene to come
across this old-time custom, now abolished.)

How and why the kindly welcome? Sometimes it was
offered from the very start, sometimes only in the second place,
Sometimes it was offered from the very beginning and main-
tained, if the newcomers had the wit not to irritate the well-
disposed natives, nor yet to respond toc gushingly to their
advances. Sometimes it supervened only after initial hostility.
When Jacques Cartier, the discoverer of Canada, arrived on the
shores of the Gaspe Peninsula where he planted the wooden
cross that is now replaced by a cross of stone, he found the tribe
of the Mic Mac. The Mic Mac at first fled, hurling their
javelins at Cartier'’s companions. They presently returned,
reassured on finding that three of them who had remained
because they were ill of a fever, Lad been cured by the stranger.
The explorer was a healer, he was bringing blessing. Later he
himself and some of his companions were cured by a herb known
to the savages : such an exchange of benefits constitutes a real
communion.

In black countries where the native is calculating and sclf-
interested, explorers were favourably reccived. The great
Black Kingdoms of Benin and Juida, whose sovereigns were
merchants and lived from taxes known as * customs” which
they levied on all travellers, were inclined to favour European
penetration. The same inclination is found as far off as Oceania.
If some islands were the “ Isles of Thieves ”, there were also the
“ Friendly Islands ”, known to-day as the Tonga Islands.
Magellan himself observed that the King of Tidor in the Moluccas



440 THE PROGRESS OF LAW

seemed more than eager, all too eager in fact, to welcome himself
and his companjons. This Muslim King overwhelmed them,
so the narrative says, with embraces and vows, mainly because
they were bringing a very large number of gifts ; but also because
the King had dreamt a short time before that birds were going
to come, great birds covered with little pale-skinned men, born
no doubt in the moon. These were spirits, and good spirits too,
who must be benevolently welcomed. If they were hailed with
enthusiasm that was because they were gods or spirits, good gods
or good spirits. The natives had seen the signs that foretold
them. This is the state of mind which Rudyard Kipling portrays
in his romance, The Maltese Cat.

Prophetic visions and signs which impressed the simple minds
of the natives made the Europeans appear as spirits or re-incarna-
tions of ancestors, the long-since dead returning now to bring
blessing to their posterity. The newcomers were kinsmen and
friends, spirits returning to bless the people. In Tahiti, for
instance, the prophet Moui had predicted that boats without
an outrigger—for the local dug-out canoes were all equipped
with outriggers—would some day come, despite the doubts
expressed by the chiefs who heard him. When Wallis and Gook
arrived, their ships were taken for floating islands, peopled by
supernatural spirits. When the natives went on board and saw
the ship’s structure, they noticed the dinghies and immediatcly
cried out that Moui’s prophecy was fulfilled, for they had no
outriggers. So this was Moui’s ship, and the crew who manned
her were good spirits whom the natives therefore treated well
... too well!

Half a century later, also at Tahiti, Dumont d’Urville recorded
a current legend : At the beginning of Time when the Ocean
covered the whole World, a large bird alighted on the waves.
She laid an egg which was the island of Tahiti, Then a couple
came, bringing with them a dog, a pig and a pair of fowls, to
people the Hawaiian islands, This couple gave birth to a
jealous god, an evil god, Rono, who slew his wife and went away
promising to return one day on a moving island on which there
would be found coconut palms, pigs and dogs. Cook’s ship was
the promised island bearing coconut palms, pigs and dogs ; the
masts were the palms. Cook was dumbfounded when he landed
at Tahiti, to be greeted with prostrations and most insistent
sacrifices.  There could be nc doubt : he himself was Rono !
He soon discovered, as he tells us, how inconvenient it is to be a
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god or a spirit. A priest compelled him to swallow ill-cooked
pork ; when he refused, the priest chewed up the pieces for him
and offered them again ; being a god he had to accept them.

Cook, however, was not the only re-incarnate god. Towards
the end of the century before last, one of these adventurers whom
France produced, a certain Loustano made a fortune in the,
service of various Indian rajahs, and ultimately became Com-
mander in Chief of the Mahratta army. He became deified
through a prophecy of the god Shiva. He happened to have
lost a hand in battle, and had had a silver hand made for himself.
Now the god Shiva had announced that one day a spirit would
re-appear wearing a silver hand. This was of course as usual
a misunderstanding, but a benevolent and beneficent one, which
Loustano the god profited by, A hundred years ago the White
men in Australia were taken to be spirits of the dead, recognised
by name. Such and such a white man was the spirit of such and
such a definite ancestor who was coming back to visit his descend-
ants. So it came about that a certain convict, Will Butler by
name, had a curious adventure. He had escaped from some
prison or other in 1803. He took possession of a broken arrow
that he found lying on a dead man’s grave, probably thinking
of it merely as a curio. The local savages identified him by
name with the deceased. He lived some thirty years or so with
the tribe, was married, and was chosen Chief in virtue of being
a reincarnate spirit, and was worshipped as a deified king until
his death.

These are by no means facts only of ancient history! In
1861 in French Guinea a missionary was recognised, in his own
despite, as the deceased brother of one of the natives, and he
had the greatest difficulty in extricating himsclf from the all-too-
affectionate embrace of his “brother”! In the island of
Fernando Po a dying Chief announced in 1898 that he would
return as the “ chief captain  of a ship. Shortly afterwards a
travelling geologist was hailed, much against his will, as the
returning spirit of the dead Chief and was treated with the due
respect and adoration,

The Kurnai of South Australia used fifty years ago to believe
that when a man died he went away to become white ; all dead
people turned white. When a corpse according to native
Australian custom was roasted or burnt, it used, they said, to
become more or less white, at any rate less black than it had
been in life.  So when a White man landed, the natives assumed
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him to be the spirit of some specific personified fellow tribesman,
He was So-and-So’s spirit, or So-and-So’, and the relatives
immediately gathered round to worship him.

It is quite possible that the same ideas reigned in the highly
civilised Near East. From Lamartine’s travels we know that an
English lady was living amongst the Druses of Mount Lebanon,
having quiited England to escape from English “cant”. The
Druses considered the eccentric Lady Hester Stanhope as insane
and inspired, which is of course akin to being divine, for the
worship of madmen is common currency in the East. In England
Lady Hester would probably have been put in an asylum or a
mental home ; in the Lebanon she was revered and protected,
and for twenty years she was able to travel about the country
without the slightest danger, nor was she forgotten after her
death. She suffered one inconvenience for her divinity : the
Druse women came to believe that the supernatural power
emitted by her cast a spell over their menfolk. Wherever she
travelled she was thought, however, to bring blessing and
fecundity. A childless woman desiring offspring, lest she should
be repudiated as barren, would come to touch Lady Hester’s
garments, and go from her presence with hope renewed.!

Such is the friendly, kindly welcome, which is, you might
say, superstitious, rooted in religion, preserved by tradition, a
welcome which, as we have seen, is fraught with dangers and
annoyances. To be a spirit and to pass for a returning ghost
may entail most unwelcome familiarity and importunity. In
these countries kinship carries with it infinite duties ; you are
not your own ; there is no such thing as an individual in the
real sense ; you belong to everyone else, you live with everyone
else; you may at any moment be approached, you may be
embraced ; you may be despoiled. Excessive affection, excessive
honour, fall to the lot of a god. Men are bound to offer you
gifts and prayers, but you are bound to make due return for
prayers, and gifts seal a contract with a god. Men invoke the
god thathe may exalt his children ; if he comes back to visit his
descendants he must come with blessing. He is bound to give

t {Lady Hester Stanhope (1776-1839) was a granddaughter of Chatham and
a niece of William Pitt. She was famous as a beauty and a wit and played a notable
role in English society and political life as Pitt's hostess and confidential secretary.
After Pitt’s death she lefi England : in consequence, it is believed, of a tragic love
affair. Her subsequent adventures have been recorded by her faithful physician,
Dr. Meryon, in six volumes of Memoirs (1845-6). Many biographies of this amaz-

ingly gifted and eccentric woman have been written; the most recent, by Joan
Haslip, has appeared in the Penguin series. EOL)
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and to give indefatigably, Everything is taken from him. Cases
are recorded where he was stripped naked. If the White Man
has gained from being deified, he has suffered tov, and he has
suffered loss. Being a god is not a wholly profitable trade !
The memory the god retains is that his worshippers were . . .
thieves ; that they took everything and kept it, that they recog-
nised no distinction between meum and tuum, That is why Jacques
Cartier called his Canadians * Hurons ” to rhyme in French with
larrons (robbers),
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CHAPTER XLI
PERSONAL CONTACT

To make our definitions more precise, we must spend a little
time on one of the means of contact of peoples in the colonies :
personal or individual contact, in order to note the fypes and the
agents of such contact.

There are two iypes, according to whether the personal contact
is complete or incomplete, perfect or imperfect.

Personal contact is perfest when it takes place between two
individuals each on his own part acting for himself ; when one
unity meets another and the result is to form a pair, a group of
twa; a pair of different sexes, especially a conjugal couple, or a
pair of the same sex like Robinson Crusoe and Friday.

Such perfect individual contact—constituted by a couple
springing from different peoples—took place at the very earliest
beginnings. It arose in battle where personal relations were
formed. One of the major reasons for the lightning success of
Cortes in Mexico was that, in addition to a minute cannon
which terrified the Mexicans by its unprecedented noise, he took
with him a native mistress, the celebrated Marina, who acted as
his guide over the tracks and through the most secret defiles, and
thus eased both marching and fighting for him.

There is, however, an imperfect type of personal contact which
is individual on one side only, where an individual makes con-
tact with a group, one personality with a collectivity, not one
individual with one other.

This is the most common phenomenon and a very old one.
It arises at the outset of all expansions, and in two cases, that of
the immigrant from Europe into overseas lands and that of the
emigrant from such lands coming to Europe. On the one hand,
there is the colonist, the adventurer, who goes overseas, is for a
long time isolated, and enters into relations with the native
tribes. On the other hand, the stranger from those other
countries, an adventurer and discoverer also, who comes to
Europe and makes contact with our ancient countries, to carry
back with him visions and impressions,

The immigrants, pioneers adventuring singly into countries
overseas to leave there memorics—permanent or fleeting—of

444
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their ways, their ideas and their works, have always been, even
in ancient times, either unwilling exiles or voluntary travellers.

In the carliest days of expansion it would secm that most of
them were unwilling people, exiled oversea and compelled against
their will to stay there, and they necessarily lived in isolation in
these distant countries, sometimes for a long while, sometimes
until their death. They ofien lost themselves, as we might say,
in the bosom of some tribe. Such were the men whose fate has
been described for us, from documents he had read, by the great
novelist Alain-René Lesage. The Chevalier Beauchéne ! is an
adventurer who was doomed reluctantly to struggle, live, and
die, far from his native land.

These unwilling immigrants owed their fate to various causes ;
sometimes they were deserted by their companions after one of
those quarrels which were frequent on shipboard among the
rough sailors of early days. Many of them, marconed on what
was thought to be an uninhabited coast, discovered that the
hinterland was not a desert, but peopled, and if they were not
first massacred and perhaps eaten, they perforce accommodated
themselves to the life of their hosts. The ranks of unwilling
exiles were swollen also by shipwrecked sailors who sometimes
lived amongst the local tribes until their death. The victims of
shipwreck or desertion, still more the prisoners or captives whom
the natives had secured, remained stranded—like the survivors
from Medusa’s Raft 2—after the departure or death of their
companions, They were often placed in captivity by the people
of the country and so they stayed, much against their will, and
often for a long time amongst the local tribes and became “ bar-
barised * (sauvagisés), as they used to say in French Canada.
Even in more advanced countries like Barbary, infested as it was
by pirate corsairs, many captives were kept life-long prisoners.?
We learn from the Memoirs of the Sieur Dumont how hard was
the lot of the one-time Christian slaves—of whom he was one—
these “ renegades ” who were till recently still to be found in
Morocceo.

! [The great French dramatist and navelist Le Sage (1668-1747), author of Turcaret,
one of the best of French comedies (first called Le diable boiteux), published a romance,
Vie o de M. de Beawchesne (1733), a narrative something in the style of
Defoe.  EOL]

? {The Medusa's Ralft (Ls radeau de la Méduse) is the title of Gericault’s famous
picture of a shipwreck, first exhibited in the Paris salon in 1819, and afterwards
with great success in London. It was later acquired by the Louvre. EOL]

2 Regnard, for instance. He told the story of his capuvity in a pamphlet called
La Provenzale.

8.0.C.—2 B—2
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At the beginning of last century, an English sailor called
Mariner was taken prisoner by the Tonga islanders in 1806. He
was compelled to enter the King’s service, became General, and
fought on the King’s behalf. After a time he was able to get
hold of two cannon and two English gunners to man them.
The King of Tonga thus became a powerful sovereign and took
possession of the adjacent archipelagos. Mariner frankly con-
fesses that, finding himself so strong, he was seized by a proud
desire to make fresh conquests for the Tongan King. If the
King had not been more temperate than his General, and had not
curbed his ambitions, Mariner might have founded a great
Pacific Empire. He was, however, dismissed four years later,
in 1810, and left Tonga a somewhat disappointed man.

The lost, the captives, the shipwrecked and the marooned
were not the only folk to get into touch with native peoples,
There were also the fugitives or refugees who fled their ship not
voluntarily—for we are still discussing unwilling exiles—but
because they were guilty of some crime. In the same way,
though from other motives, the French Revolution saw French
émigrés like Talleyrand and Volney fly off to the United States,
make acquaintance with the savages, live a while among them
to leave memories of themselves among the Red Indians. For
not all the émigrés assembled in Coblenz. These men were also
compulsorily fugitive, driven by fear of death.

The same fate overtook the pro-English of Georgia in the
New World, for when the English colonies seceded, some of the
colonists took the English side. When the Americans won and
Independence was proclaimed in 1776, these pro-English were
forced to flee and took refuge amongst the tribes. Little by
little they disappeared, *decivilised ” as we might say, * bar-
barised ” as the phrase then ran.

In quite recent times we have seen in the Maghrib renegade
Frenchmen adopting Islam, not under duress but of their own
free will. Auvergnat, for instance, became a marabut, a sacred
personage worshipped by the people, and lived and died in
Morocco in the odour of perfect sanctity. Another specimen
almost of yesterday is Qaid MacLean, a Scotsman captured by
the corsairs, who became agent of the Sultan of Morocco and
who fought, for a time successfully, against the pioneers of the
French Protectorate. He was later set at liberty and returned
to his native Highlands.

So there were unwilling immigrants but there were also, in
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increasing numbers, soluntary immigrants, moved by the desire
to escape from civilisation, a desire which has sometimes in France
overtaken the very civilised, the overcivilised. They have been
tempted to escape, to free themselves, to recapture the primitive
man’s simple and natural life.

This is what, since the days of Jack London, the English mean
by the “call of the wild ”, the appeal of the savage, or the
primitive. Having set out of their own free will, under no out-
side pressure, these voluntary exiles are escapists, men who have
wanted to seek not comfort but happiness and liberty—or so they
thought—who longed to fly convention, regulation and restraint,
hoping to find amongst ** primitive " people a life without laws.!

It is remarkable that literary folk should have fallen victim
to such a state of mind, for of all people they are the most intoxi-
cated with the civilisation of the western world. Stendhal has
expressed, without dwelling on it, the vanity of the hope that
you can recapture in the heart of the desert the “ natural life
of primitive man, by exiling yourself from your own country.
The poet Rimbaud in many of his poems magnificently voiced
the irresistible craving for a life free from conventions, a life such
as he dreamed of:2 D. H. Lawrence, who lived in New Mexico,
experimented with it and failed, as he has told us.

These voluntary exiles, now sacred in literature, have been
of the most diverse types. First among them were the navigators
who come on the scene from the earliest days of colonial expansion
in the New American world. Often they were just sailors,
sometimes officers who descrted under the conquering spell of
virgin countries. Omne of them was the Chevalier de Saint-
Castin who in the days of Louis XIV became a “ captain of
savages ” in Canada. He remained as a great chief amongst the
Hurons, living like them and dressing like them, and married, as
was fitting, to a Huron woman, but considering himself as in
alliance with the French. A simple sailor called Picard joined
the Oneida tribe of the Iroquois and was initiated into their
secret rites. Many years afterwards Fiench officers came across

1 [One of the most recent of these s R 'V C Rodney, who writcs most enthusi-
astically m Wind 1n the Sahara (1947) of lus hfe as a Nomad Badawmn. EOL]

! Jean Arthur Rimbaud (1854-01) wrote all his violent, passionate, decadent
poetry before he was nineteen, and before he embarhed on his amazing and mysterious
career as tramp, beggar, vagabond, labourer, quarryman, Dutch soldier, Abyssiman
and Ethiopian explorer, tiader, nalnve chieftmn, merchant prince and political
mtriguer. [The last word on this errant and neurotic gemus has been said by
E&ﬁnid Starkie 1n her brilhant and penetratng study . Arthur Rimbaud (1947).
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him, but he resisted all their efforts to induce him to return home:
he had become a hardened savage, an unrepentant Red Indian !

In the Zulu country an English sailor became a chief, and a
very great chief, for at his death he left eighty-two wives. This
made the subject of inheritance one of the most difficult and
lengthy problems of English law which had to intervene because
he had left English heirs as well. Rousseau was the seducer of
many young soldiers and sailors, even for instance the young
Napoleon who was a great reader of the Social Goniract, and who
appears for a moment to have fallen under the spell of the mythical
free-living savage. More often, however, in recent times, the easy
victims of these illusions have been refined and cultured men,
writers more especially : “intellectuals * and literary folk. In
the course of the last hundred years many Frenchmen in Algeria
have been converted to Islam, chief amongst them Ismail
Urbain, a follower of Saint-Simon, who donned the burnous and
fraternised with the natives. Joly, a professor at the Algiers
Madrasah, lived in Arab style, and spoke only Arabic. People
who knew him have told me that he had largely forgotten French.
To-day there is a professor at Rabat who bears both a French
and an Arab name and lives entirely as 2 Musulman. A justly
celebrated case occurred in Japan where the American Lafcadio
Hearn, who has written quite delightful hooks about Japan,
“went Japanese ” to perfection. He was a Professor at the
Imperial University of Tokio, married a Japanese wife, lived
exactly like a Japanese and thought and wrote directly in
Japanese.

These escapists from our western world have often become
kings, or the sons-in-law of kings. The Spaniard Herrero became
Cacigue of Peru and a nabob ruled in India whose name, Madec,
points clearly to his Breton origin. Similarly the celebrated
Bonneval distinguished himself in Turkey round about 1720 and
became a “ two-tailed pasha ”. Then there are all those who in
Oceania and Africa have been, as the phrase is, “ uncrowned
kings ”, the petty kinglets of a small area holding ephemeral
power . . . More effectual as intermediaries for contact in the
French colonies have been officers, officials, engineers and the
like ; men like Vannier and Chaigneau in Hanoi and Hué, who
built citadels in Vauban’s style always round reserved cities ; or
Soliman Pasha and Linant de Bellefonds in Cairo. Sometimes
acting as sovercigns, sometimes as servitors, they took and they
gave, and in either case they forged links.
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From the reverse point of view, however, there are the
emigrants from these foreign lands to France, who came to feel
and to hand on French influence, bringing with them their
traditions, offering France their products, creating in France
new needs . . . These emigrants are made up of captives, envays
and persons summoned.

The emigrant captives correspond to what we have in the
reverse case called the unwilling immigrants ; they are prisoners
or deserters brought against their will. From the time expansions
began, the conquerors were wont to transplant some “ natives ”
into Furopean countries.! As early as 1341 Canary Islanders
who were known as Guanches were brought to Portugal to be
converted.  After his first voyage Christopher Columbus in 1496
exhibited at Court several natives of the Antilles. In 1550,
fifty people from the Caribbeans, the Antilles and Guiana were
brought to France, Many of them were kept for several years
before being allowed to return home. Some fifty years earlier
a Brazilian, very celebrated in his day, whose name is recorded
as Essomeric, disembarked at Havre in 1505 and went to the
French Court where, the chroniclers tell us, he was much admired

. . especially by the ladies.

There are two cases which gave rise to more talk and also to
some writing : those of the two Maoris from the Pacific, Aotourou
and Omahi who came to visit the misty shores of Europe.

Aotourou was a Tahitian—an Otahitian they called it in those
days—whom Bougainville, the explorer of the southern seas,
brought back to France with him. He went to Paris and saw
Versailles, He made his appearance at Court and was then
packed home, laden with seeds and tools to cultivate the soil.
His ship called at Mauritius, where he died suddenly, without
ever secing Mount Orohena again, Omahi whom Cook brought
home lived in London ; he was converted, became a Protestant,
remained a long time and then returned to his own country. On
arrival home, however, his former friends received him with
determined hostility. He tried in vain to civilise them, showing
them the tools and animals he had been given . . . Two sad
stories of defeated destiny.®

Next, there have been envoys deputed by their king to come to

1 [This has never, as far as I can ascertain, been a British practice. EOL]

% [Is there any proof thau these young men who accompanicd the explorers to
Europe were in any sense “ captives ” or even unwilling travelleys ?  The fact that

Captain Cook personally took Omahi back to his own country would seem to belie
it i his case. EOL)
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Europe and open relations with the great States. In the time
of Louis XIV, both France and England received embassies from
highly advanced countries like Persia and India, but from more
backward countries also. Little kings sent envoys whose strange
ways were found surprising and amusing. Madame de Sévigné
in her letters has preserved the memory of an embassy from the
King of Ardres which was received at the Court of Versailles
in 1670. This king was a Negro Chief from ihe Ivory Coast
neighbourhood. He became interested in the trade the French
were doing in his country, and deputed an envoy to France whose
opinions and impressions have unfortunately been lost in oblivion.
Thirty years later in 1699, Sultan Maulai Ismail, the founder and
builder of the Sharifian Makhzan,! in order to foster good relations
between Morocco and France, did not hesitate to bid his ambas-
sador sue for the hand of the Princess of Conti ! This would have
cemented a matrimonial alliance between the two sovereigns ! 2
Ismail’s envoy was surprised when the Sultan’s suit was rejected !
Some admirable verses written on the subject have survived.

In 1787, a hundred years later, Prince Kan was sent by his
father, the King of Cochin China, to Versailles. Cochin China
embraced at that time the whole of the Empire of Annam from
Hanoi to Saigon. A treaty of friendship was concluded between
the two countries which lasted for some time and was not without
results,

Finally, there were those persons summoned, people who were
wanted, sought after, and who therefore came willingly in answer
to an appeal. These “ evolved ” persons, as they are now called,
might better be styled the educated, the adapted, the transformed,
the frenchified.

As with the Romans, the first to be sought after were the
entertainers, the jugglers, singers and dancers . . . worldly folk
brought over under contract, were the bearers into Europe of
their culture. These are the people whose invasion of Rome
was denounced by Juvenal. In his day, they were Syrians and
Levantincs ; to-day they are more commonly a hundred per

! [The Makhzan system of government in Morocco was in fact founded by
Ahmad 1V, known as “ The Victorious” and * The Golden”. It was in part
based on the preference shown for men of * noble ** (sharif) descent, namely, Arabs
as opposed to Berbers. It was further developed during his reign of fifty-five years
by Maulai Ismail, ** the Bloodthirsty " (1672-1727). Sec Engy. Brit., 14th Ed.,
s.v. Morocco. EOL]

% [The Princess of Conti was a daughter of Lonis XIV by Louise de Lavalliére,
‘The Sultan rivalled Solomon in the number of bis wives and concubines and could
boast many hundreds of sons and countless daughters born in his harem, EOL]
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cent Negro. There are also the sersants whom the French colonists
bring home with them and who often retain their native dress.
There are also the workers who have for some time past been
numerous in France: Tonkinese, Kabyles or Moroccans,
industrial workers for the most part, who come into daily contact
with the French working man. They therefore join the trade
unions, but they exercise an influence of their own on the French
worker, and in some suburbs the nasal notes of Arab pornography
assail the ear.  Lastly there are the students ; they come to France
and stay a long time, sometimes a very long time, up {o seven or
eight years, and become profoundly and permanently frenchified.
I knew an Annamite who was scized with despair when he sighted
his native country again after eight years, when from his ship he
caught the first glimpse of Cape Saint Jacques on the horizon.
It was a shock to him—a shock of which T was witness—to think
of resuming home contacts : this is the mcasure and the fest of
French influence on a native’s mind !

So we have two well-defined types, both of which have yiclded
material for literature.

There is the European immigrant, the “decivilised” as
Charles Renel, Director of Education in Madagascar, has called
him, the man who in the Moroccan phrase has become Hassan-
ised ; who has lost, blended and dissolved himsclfin the tribe, who
has forgotten his own traditions to creatc a new mentality for
himself, Somerset Maugham has painted his portraii for us.
He brings on the stage an American from Chicago who is so
disgusted with skyscrapers that he has cast anchor in Tahiti. He
is softened by the climate, spoiled by case and idleness, degraded
by the companionship of his native wife ; clad in a pareo, plucking
the fruit of a bread-fruit tree, he has turned into a Pacific Islander,
until one fine day he has forgotten that he ever was an American.

Then there is the emigrant, the overseas native who settles
down in Europe and is able, more or less, to forget that he ever
was a “savage” ; most often it is a man, somctimes a woman.
Madame de Duras’s novel tells the story of the Negress Ourika,
transplanted to the town, separated from her tribe, civilised,
urbanised, but genuinely suffering most cruelly from the new
contacts. This transition stage is in truth the tragedy of the
‘“advanced " native.
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CHAPTER XLII
EFFECTS OF COLONIAL CONTACT

The effects of the contact between the natives of a colonial
couniry and the conquerors have various aspects.

There are at least four principal aspects or effects: Dis-
appearance, opposition, conservation, transformation. Let me briefly
explain these terms,

In olden times, the effect of contact between conquerors and
conquered was the disappearance of the original inhabitants; they
were eliminated, exterminated : they vanished, sometimes very
speedily.

Their disappearance might be brought about in either of two
ways : it might be sponfaneous or it might be provoked.

1t has occurred spontaneously when, without having intended
it, without having desired it, having sometimes even endeavoured
to prevent it, the dominant people, by the mere fact of having
occupied some overseas country, have caused the disappearance
of the natives. The reason is that the social system of the natives
is too far removed from that of the people who have come to rule
over them., When the natives are too primitive, or too back-
ward, or too retarded, they cannot adapt themselves to the new
conditions. They die out from melancholy or despair, 2 com-
plaint which has won a name for itself in the languages of Oceania.
The Tahitians and the people of the Marquesas Islands, and other
Pacific peoples too, have coined various words to express in their
own language the “home-sickness " for the past which over-
comes them and dooms them to die out. Too great a discrepancy
between rulers and ruled, too great strangeness in the full sense of
the word, have caused the elimination of these distant peoples,
without anyone’s having desired it. The Tasmanians were all
dead within fifty years. In other cases the disappearance has
not been spontaneous, but deliberately sought, desired, and
caused, by the rulers for their own advantage or convenience.
By armed force the natives were exterminated wholly or in part.
In Spanish times this fate overtook the Caribbeans in the Antilles.
Whole tribes of Redskins and Australian aborigines were almost
wiped out in America and Australia, reduced either by arms or
by the alcohol which the newcomers taught them to crave.

453
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Whole peoples have died out, leaving no survivor. A few
Caribbeans survived in the south of Cuba. Sergeant Batista, the
present Dictator of the island whom 1 met, is himself a Caribbean
and he seems to be flourishing !

In more recent times, however, extermination has been
partial, not total, and has resulted from drink and from the fatal
ilinesses which the White Man has brought with him to the * new
countries . There has often been, especially in the Oceanic
countries, what is called depopulation, a decrease, that is to say,
often a marked decrease, in the numbers of the native population.
This occurred in Tahiti ; and even more gravely in the Marquesas
Islands, whose people were less advanced and less adapted to the
new kind of life which the French brought with them. They
have not absolutely disappeared ; but they are less numerous,
infinitely less, than they were before the coming of the French,

A second effect of social contact in the colonies is opposition,
which is found everywhere and now more than ever before. I
mean the repugnance, or even the actual resistance of the natives
to the colonists, The old inhabitants despise the new arrivals
and often go so far as to resist the White Man’s domination.
They resist sometimes sullenly or even secretly, sometimes openly,
as the case may be. This opposition arises from various motives,
but it has two phases or forms of expression : contradiction and
protest.

By contradiction I mean simple repugance, or perhaps even
resistance, but always veiled ; the force of inertia applied against
the administration particularly by Muslims or Hindus. Gandhi
has formulated the laws of such passive resistance.

Protest is a modern phenomenon of our day. In French
colonies it is formulated and expressed when the subjects, educated
by the French, their heads turned by the French, reach the point
of wishing to control their own destiny. They make their
speeches in public, they write their newspapers publicly, and
in these they claim the “ Rights of Man " whose principles the
French have for two hundred years been transplanting under
many different skies.

A third aspect of the contact of peoples in the colonies is
conservation, or even stagnation. The tendency sometimes desired
by the rulers, sometimes not, to preserve and confirm the natives
in their own traditions, to fix and fossilise them therein, has
sometimes gone so far as to arrest the natural evolution of native
traditions which are plastic, growing things, more alive than
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people always realise, and which therefore normally change with
the times. It is a question of traditions of oral law, not, as in
France, regulations of written law; of spoken, customary law,
not, as in France, of edited and codified law. By introdacing
the codification and systematisation of the natives' legal con-
ceptions, the French have prevented their adaptation, interrupted
their evolution, hampered their modification. By French Codes
and Laws they have fixed and petrified the state of law as they
found it at the first moment of their occupation. The French
have consolidated the legal statutes of their subject peoples, and
in the course of half a century codified their customs and ways
for the convenience and for the use of French magistrates, They
edited the legal traditions of the original inhabitants and gave
them a written law such as the French themselves enjoyed at
home. Without having intended it, or perhaps in certain cases
with intention, but much more often without even thinking about
or seeking it, they brought native law to a standstill. If things
could have remained as they were, and if a dual system could
have been maintained in the colonies, one set of laws for the
French themselves and another set for their subjects—each
people having its own judges and its own laws—there would have
arisen no legal conflict between rulers and ruled.

It is, however, not possible in any country to preserve such
a state of affairs. It has often been tried, perseveringly tried.
People have gone further and been even more ambitious,
endeavouring to restore a dead past, to re-establish what had
existed before the occupation, but had ceased with the occupation,
trying to march backwards instead of forwards. The French
attempted this when they found institutions that had almost
disappeared which they thought they could adapt for their own
convenience ; they re-animated and revived them, and extended
them to natives who had never heard of them or who had already
got rid of them. They did this whenever they found—as they
did in Indo-China and in Madagascar—collective institutions
which seemed to offer them responsible bodies, groups very much
alive, with whom they could conveniently negotiate, and to whom
they could delegate minor matters of administration. They not
only preserved and maintained such institutions, but they restored
older groups in places where these had often long since dis-
appeared, and they applied them to populations which had
never till that moment known them. They did this in Tong-
King and Annam, restoring the parish or commune which had
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already disappeared. They did the same thing in Madagascar
with the commune or collective village which was familiar to the
Sakalaves and to the Hovas, but which they extended to the
populations in the south of the large island who had probably
never known such a thing. Once again, this was done to suit
their own convenience. In many places then, this conservation
is really Restoration or even Innovation.

Transformation or adaptation is another effect of social contact,
which in fact has many very diverse results that we must now
distinguish. These results, however, all share one common
feature, in that they effect a more or less radical change in the
native legal system. The three chief types of adaptation are
abolition, reformation, innovation.

In the first place abolition, or what I should prefer to call
abrogation ; for in many cases it has been a question of putting
an end to an old native law, of drawing a blue pencil through
the whole or part of some established traditions. This may be
effected in various ways.—First of all by degradation. By this I
mean that the abolition does not take place suddenly and in a
moment, by the decision of a law-giver, but that the old native
law gradually disappears in the course of time from the mere fact
of the native’s contact with the White Man. The native loses
the taste for his own traditions ; he forgets the laws and customs
of his ancestors. By degrees and often without any pressure
being applied, he comes to follow French laws. The change
emanates from his side ; in time he forsakes his own law, He
renounces and abjures it, for it is a religious law. The Laws
laid down by the ancestors, the founders of the Tribe were by
nature sacred.—It is abrogaied, in the full sense of the word when
the French authorities formally and expressly decree the abolition
of the old law, judged to be now contrary to modern taste.

Secondly, there is reformation. The very word implies that
while the old native tradition is preserved, it is transformed and
adapted to meet the new needs created by the presence of the
French. The best means of preserving the ancient law, which
is old, respected and venerated, is to adapt it to the new requirc-
ments, and so to avoid a clash between the old law and the new.
If this adaptation were skilfully and tactfully carried out its
result would be to forestall any such conflict. There is no conflict
where the vital modification is so contrived that the old law is
rendered sufficiently elastic to accommodate itself without too
much effort to the principles of the new law.
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Lastly, there is innovation. In this case the aim is neither to
abolish an old law which has no longer rhyme nor reason, nor
yet to adapt one by modifying it, but to set up in these countries
a completely new law unknown before the arrival of the French ;
to add a chapter or an article to the body of law which was in
existence before the occupation.  This is one of the very important
aspects of social contact, for it has its direct effect on the comfort
and the happiness of the subjects. In establishing themselves in
overseas countries, the French create needs and duties which
were non-existent before their coming, and they open to the
natives hitherto unsuspected horizons. These new conditions
and circumstances, whether the newcomers realise the fact or
not, demand new regulations. Laws, of which the natives can
have no conception, are necessary to regulate matters. By
bringing the natives roads and railways, the motor-car and the
aeroplane, by building towns and factories, by providing adminis-
tration, the French create new relationships. New circumstances
arise, which demand unheard-of rules—beyond the dreams of
the native : highway, railway, and factory codes ; laws for the
defence and protection of the worker—laws which have multiplied
more and more in recent times—laws about insurance and
compensation . . . a whole unprecedented body of law. When
they introduce the currency system to people who have never
known such a thing—it is usually unknown amongst backward
peoples—metal coins and paper notes : this means an enormous
change : the problems which in this connection leap to life are
sometimes dramatic !

Such innovation has also various phases and may be intro-
duced in two ways by imitation or imposition.

It comes about from imslation when the natives freely and
spontaneously begin to feel new needs and thus come within the
orbit of new arrangements. They experience new desires, and
without the pressurc or constraint of any authority, they follow
French fashions and purchase French goods which become more
and more freely used, without need for legislation. They are
impelled by an urge which at times amounts to excessive passion.
In this, snobbery, a wish to resemble the European, is one factor :
another is simply fashion ; another is the new-found pleasure in
sport ; all these combine to favour innovation.

In other cases the innovation may be imposed. 1t is decreed,
it becomes obligatory, when the legislator in the interest both of
the French and of the natives introduces new laws to meet
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altered conditions and requirements. When the French built
their railways, ports and roads, to carry motor-cars into the very
depths of the Sahara, they were compelled to issue traffic and
transport regulations and to impose new laws on the inhabitants
to meet conditions which had not existed before the occupation.
Whenever the French are—rightly or wrongly—of the opinion
that utility, morality or humanity demand a new law, the
authorities impose this unheard-of innovation on the native
inhabitants whom it surprises and often shocks. Among such
innovations are, for instance, the registration of births and deaths,
the census, the family surname. It not infrequently happens, as
in Algeria, that several attempts have to be made before these
things can be imposed on the natives : such laws for instance
as relate to currency, to traffic, to navigation, to credit and to
loans. The Revelation of Law is a Revolution which must be
imposed on backward peoples by anyone who attempts to rule
them with a view to their comfort and progress.t

1 {Such at least is the French theory and method of colonial administration ;

British ideas and procedures are in many points radically different. See Lt.-Col.
W. R. Crocker, On Governing Colonies, 1947. EOL]



BOOK VIl
PATHS OF PROGRESS

CHAPTER XLIII

DISAPPEARANCE

Disappearance was the fate of conquered peoples : the elimina-
tion—whether fotal or not, whether desired or not—of a human
group.

This elimination was ofien fofal: the conquered people
abolished itself in its entirety. This was the case of the Tas-
manians and of the Caribbeans of the Antilles (with a few excep-
tions who still survive in the south of Guba). Elimination is
therefore the word.

More often, however, not all perished. In that case we speak
of depopulation.

In some cases one or the other has been deliberate and desired.
Conquerors have intentionally exterminated defeated peoples, not
only as in early days by their armies of occupation, but in other
cases at a later stage, when the natives appeared to hamper the
new plans for development and the conquerors devised methods
to destroy and wipe out the obstructionists. The great American
Republic, only just born, drew up in 1778 an official scheme for
the complete destruction of the Red Indians, About 18g0 Carl
Otto formulated the theory that it was best to exterminate the
natives to the last soul so as to have a clear field and a free hand
for action.

So there have been cases where the disappearance of the
native population was desired and planned, but very much more
often it has been reluctantly endured, the conquerors then seeing
their subjects die off and being powerless to prevent it, despite
their regret and their best efforts.

About 1850, a great navigator, Jurien de La Gravitre noted
with emotion when he visited Tahiti what seemed to him the
inevitable elimination of the Maoris of Oceania by their mere
contact with the European. This was the subject of a novel,
Les Immémoriaux, by Max Anély (Victor Segalen) in 1907. His

439
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Immemorials are the Tahitians, swaddled in their immemorial
traditions, and unable to adapt themselves to order and progress :
hence, in time, their elimination.

Public enquiries and private researches into this cruel and
apparently fatal phenomenon are not lacking. Several of the
great colonial powers have tried to discover why in certain places
the natives should die out and their race become extinct. The
English looked into the question of the Fiji Islands in 1896, and
the Americans have frequently done so. There are also private
researches which throw light on this melancholy drama, notably
the great enquiry of William Rivers into Oceania.?

All this helps us to grasp the degrees and agenis of the dis-
appearance. As regards degree, there are cases where disappear-
ance is total. Up to the present, and sometimes going back a
century or more, there are countries completely depopulated.
Almost always, these have been countries where the population
was exceptionally backward—we hardly ever, or indeed never,
find the complete and total disappearance of semi-advanced
peoples—people, to be more precise, who were warriors or hunters,
wild-food gatherers, trappers or plunderers who lived by trapping
and pillage, and who were very far removed from the form
of life which the newcomers were establishing. There is the
explanation. Their social system was too infinitely far re-
moved from the social system which must be set up in a colonial
country.

We can thus only name the peoples blotted out for ever. Not
that we possess exact statistics. Statistics are difficult to come
by when you are dealing with primitive people dispersed over
wide areas. If you wanted to count them, you would have to
lure them down from the shelters where they hide in the trees
of the forest. Such are the Pygmies of the French and Belgian
Congo ; we do not know their numbers; we know only that
they still survive.

Even if it were possible to attempt a census, this would be
difficult to interpret, particularly a census made in the past
when it would always have been based on guess-work. . At any
time it would be imprudent to compare the census made in one
country with the census of another, for methods of enumeration
vary. This is truer of “new ” countries than of our old ones.
It is never possible to estimate depopulation or elimination in
accurate figures.

1 [Histary of Melanssian Sociaty, 1914, BOL]
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It is at least known or admitted that certain peoples are
wholly extinct. From 1870 it has been assumed that the Tas-
manians were gone.  So are the central and northern Australians,
though not the Australian aborigines of the south. It is believed
that we have exact figures for the Kurnai tribe, famous in France
for its institutions ; in 1839 there were a thousand of them ; in
1877 there were only a hundred and forty; to-day there are
none !

As for the Melanesians, some tribes amongst the Kanakas of
New Caledonia are now only names. Amongst the Polynesians
some tribes more advanced, or, to be more accurate, less back-
ward, have suffered the samne fate. The Maoris of Tahiti (whose
name is now written Mahori) were more advanced ; they had
arts, they were navigators, and great explorers ; they have not
disappeared, but they show a tendency to become reduced in
number, and to get lost by interbreeding with Malays, Chinese
and Japanese. The beauty of the type is now ruined.

The people of the Marquesas Islands, much more backward
than the Tahitians, are nowadays on the verge of disappearing.
In 1842, at the time of the occupation, they were estimated at
twenty thousand or perhaps more ; half a century later, in 1889,
they were only four thousand five hundred, and to-day there are
at most two thousand of them. After a hundred years only one
in ten survives !

Two cases are attested in Africa. The Bushmen, a savage
and backward people, headhunters and cannibals, pastoral
nomads, and inveterate thieves, were almost completely extermin-
ated by the Dutch Boers whose occupation of South Africa they
were impeding. Amongst the Bantu Negroes of the French and
Belgian Congo it seems—though exact figures are lacking—that
the population has very seriously declined in the last fifty years.
It is estimated, though not proved, that French Equatorial Africa
has in thirty years lost two million of the native inhabitants,
mainly through illness and epidemics.

As regards America, the facts must be carefully scrutinised.
It has often been said that the “ Amerindians ”, the original
Redskins, must have almost entirely disappeared, not merely
because they were ill adapted but also because—as there is no
reason to question—there have at times been deliberate, syste-
matic campaigns to exterminate them. This accusation was at
one time true, but is so no longer. They are now confined in
““ reserves ° where White Men are forbidden to travel or to settle,
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.

and their population is tending to increase. Cooper wrote a
hundred years ago of The Last of the Mohicans ; and admittedly
some tribes, like the Apaches or the Natchez, may have completely
disappeared, leaving behind nothing but their name. Modern
American censuses, however, which in the United States are
very accurately compiled, show that the Amerindians, nowadays
living most peacefully in their reserves in Oklahoma, are more
numerous than they were twenty years ago. In 1goo there
were two hundred and thirty-seven thousand of them ; in 1910,
reckoning in the half-castes, there were two hundred and sixty-
five thousand.! They are no longer dying off as before. They
are living more luxuriously, if not more happily, since by an
unforeseen stroke of luck Oklahoma has in the last twenty years
been dotted over with derricks. The royalties from the oil wells
that have been sunk in their territory have brought them immense
wealth. When I was in Texas I heard of Red Indian millionaires
and even milliardaires. The same stroke of luck has, as we know,
fallen to the Iraqis. In this up-to-date world of ours, slogans
must be modernised ! Nevertheless, in the New World of
America, in the West and the Far West, some tribes have wholly
vanished. In the neighbourhood of Alaska, the Haidas have
decreased by ninety per cent., one out of ten only is lefi. They
were a civilised people with an extremely beautiful art ; fisher-
folk, semi-nomad, yet possessing houses too and cultivating the
soil, but more artistically gifted than industry-minded. The
Caribs of Central America were of a lower human type. As
early as 1683 we learn from a traveller that only sixty-one of them
were then surviving in Martinique. In the Antilles, with the
sole exception of Cuba, they have disappeared.

What are the motives of such disappearance ? By what action
have conquered peoples in various places either completely or
partially eliminated themsclves? There are two chief contri-
buting factors : the death-rate and the birth-rate.

First there was a rise in the death-rate after the occupation of
the country by the newcomers. Even before the White Man
came, these peoples were dying too much and too fast. One
reason was their lack of medical skill—save in exceptional cases
their magic arts were no substitute. Another was that their
institutions and traditions frequently demanded cruel massacres,
desired by the gods, pleasing to the spirits, and therefore a work

! The same phenomenon is abserved in the Hawaiian Islands where, according
to Professor Andrew E. Lind, there has als been since 1900 an increase of population,
due to a rise in the birth-rate,
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of piety. There was for instance infanticide, especially amongst
the peoples of Oceania ; many countries murdered off their baby
daughters, many others murdered babies in general without
distinction of sex, many others murdered twins from fear of the
Evil Eye. Then there were funeral sacrifices when numbers
were slain—often burnt—on the death of their father or their
chief. There was the Ordeal too, “the judgment of god ”,
and in particular the poison ordeal which in Guinea and
Dahomey, especially under the name of “ordeal of the red
water 7, caused the extinction of entire groups. When a sorcerer
announced the suspicion that So-and-So had committed a murder
or a crime, a whole village had immediately to undergo the
poison ordeal to justify and purify itself. According to the rule
of the game, it might possibly be wiped out. This institution
frequently resulted in the self-destruction of large groups who
out of superstition thus committed communal suicide. Many of
the peoples who have disappeared, were already disappearing
before the White Man came. The influence of the Whites which
we observe, did no more than aggravate an ancient scourge
which was already in full play. One of the reasons why these
peoples made so little effort to resist their own elimination, was
that their mental make-up and their legal system, their religion
and their social customs were already fraught with death and
that their power of resistance to the coming shock was thus under-
mined. In all the cases, especially in the Pacific countries,
where we have accurate information, 1t is a question of peoples
who were busily eliminating themselves long before the White
Man came ; peoples under sentence of death, disarmed by their
tradition, who were destroyed by the fatal shock.

We cannot deny that the White Man’s arrival increased,
and greatly increased, the mortality amongst the conquered
peoples : and that in various ways. Sometimes there was syste-
matic, organised massacre, premeditated slaughter, which was
in ancient days the token of success. King Saul was dethroned
in favour of David because after conquering them he had spared
the Amalekites, enemies of the Jews. Clemency has not always
been a virtue of kings.

More than all, there was the institution and spread of Negro
slavery. ‘When the White conquerors took slave labour with them
from Africa to America,! they greatly raised the death-rate.

1 {Without the slightest wish to whitewash the White slave-trader, it is fair to
remember that Arab slave-traders had long been at their odious work before ever
the White man came. EOL



4,64 THE PROGRESS OF LAW

Far larger numbers of slave workers perished than of free workers,
Spanish writers have recorded that in the Empire of Mexico and
Peru, which the Spaniards ruthlessly exploited, the death-rate
among Peruvian mine-workers was extremely high, quite out-
rageously high at times. We know from other sources that
suicide was very common amongst the enslaved ; despair joined
forces with tuberculosis to depopulate the forced-labour camps.

Finally, both in America and Oceania, came in olden days
the fatal abuse of alcohol. More than two centuries ago, mission-
aries and governors strove in vain against it in Canada. All the
traders and bushrangers who came into contact with the natives
bartered alcohol in exchange for native products. The mur-
derous craving for drink spread rapidly, despite every effort
to check it. The extinction of whole tribes was due to this
cause alone. It is the * fire water * which must be found guilty
of this great, this undeniable crime against the Red Indians.

More recently, other factors, curious and surprising, played
their part. Doctors are in general agreed that one factor in the
depopulation of the Pacific was the adoption of clothing, which
in that climate was injurious to the native’s health. Governors
and preachers on their arrival some hundred years ago immediately
insisted on the Maoris wearing clothes : the ostensible reason was
a moral one; a secondary reason, about which they were dis-
creetly silent, was that the cotton goads came from Manchester.!
After a little time, the clothed natives died in larger numbers than
their naked brethren, because they did not understand the correct
management of clothes. They bathed and dived with their
clothes on, they kept them on and let them dry, they became
sensitive to cold, they caught fever, they reduced their own
powers of resistance to sickness and intemperance. The intro-
duction of clothing which was—partly at least—intended for the
native’s good and was therefore made by law obligatory,? worked
out to their injury : which no one had wished or foreseen. It
is often difficult to ensure the happiness of the inhabitants of
distant countries.

It was illness, however, and * homesickness  for the past,
which most gravely affected the death-rate.

1 [Are there any grounds for insinuating that British missionaries were intercsted
in the profits of the cotton trade? The simple and narrow-minded puritan of a
hundred years ago believed nakedness disgraceful, and knew nothing of its hygienic
value in the tropics, EOL]

% [The missionaries certainly urged clothing on their converts, but did British
autharities ever legislate about dress > To the French of course legislation, as Pro-
fessor Maunier makes clear, is the very air they breathe, EOL]
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Illness, in the first place ; for the White conquerors brought
diseases with them which they handed on to the natives, It is
true that they had the skill to cure many diseases from which
the patives suffered, but they gave others in exchange. Chief
among these was the disease it is a disgrace to name, which had an
infinitely serious effect upon the death-rate in Pacific countries.
The intimacy of the whalers with the island women proved simply
murderous.

Homesickness too played a large part. Not homesickness for
a familiar place, but for a familiar time, the yearning for a vanished
past, a yearning which became so acute and so heart-searing that
the sufferers simply let themselves die. For we must remember
that we are dealing with primitive and backward people who
before the European’s arrival lived in a state of torpor® and
were therefore a world away from the system of life which the
French had to impose on them for their own advantage as well
as for the advantage of France. You could not allow the tribes
and the towns to go on fighting and exterminating each other as
before ; you had to establish peace, you had to ensure security,
to open the door to prosperity. Nevertheless, the fact remains,
there is no denying it, many Pacific peoples let themselves die
out for sheer regret for the vanished past. Some twenty years
ago, when I was travelling on mule-back through Kabylia from
one tribe to another, I was chatting with my guide, and I said :
“ Aren’t you happicr now than you used to be? You don’t
need nowadays to ride about with your rifle ready on your
saddle.” His eyes flashed lightning : “ It was better then : in
those days a fellow was alive ! ”2 Living without danger was
no life at all for this old Berber!® I was conscious in his voice
of a regret which in the case of backward peoples can, as we
know, amount to so genuine and profound a despair that words
to express it have been coined in the various languages of the
Pacific. The Mahoris in their soft speech have called it
“erimatua ¥ or  tatareri "—the sadness which overcomes a
man in recalling days when he was happy !4 In this case bore-

! {But did they? Tom Harrisson’s Savage Civilisation, Malinowski's Argonauts of
the Pacific, and many similar studies suggest rather that, while their tastes were not
ours, their life was quite as full of colour, thrill and ambition and quite as well worth
living as any European’s. EOL] 2 [Torpor ? EOL]

3TSec Professor Maunier's earlier version of this conversation, p. 402. EQL]

¢ [Such melancholy is no monopuly of the Pacific Islanders. See the lyric poets
passim—

“ This is truth the poet sings,
That a sorrow’s crown of sorrow is remembering happier things.” EOL]
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dom, which is said to be an element in progress, is actually a cause
of death ! Such is the tragedy of expansions.

If the rising death-rate is the main factor in depopulation, a
Jfalling birth-rate is frequently contributory. The natives produce
fewer children than they used to do : for them the decrease in
the birth-rate may appear a sign of ““ assimilation ” but when, as
it often does, it sets in very rapidly it aggravates the effect of the
increased death-rate.

In the United States, the holy land of statistics and the census,
it has been proved that the birth-rate amongst the settled inhabit-
ants is in inverse ratio to the rate of immigration. The more
immigrants come in from outside, the fewer the children born
to the established population. Generalising from these data, it
is easy to imagine that the more rapidly white colonists arrive,
the more quickly the native birth-rate will decrease.

In certain parts of the French colonial empire the rapidly
decreasing native birth-rate may be due to a cause neither desired
nor foreseen : the dissolution of the family group. The arrival
of the French always shatters the father’s authority ; as I have
pointed out, they invent the individual, they set free the indi-
vidual, they emancipate wife and child, and they thus weaken
the family group from which there follows a fall in the birth-rate.
This holds good in the French colonies, as in France itself.

Another factor in reducing the birth-rate, as we see among
the Red Indians of the United States, is the White Man’s reduc-
tion of the animals. These herdsmen and hunters lived by their
animals, whether by slaying them or by breeding them. These
wild or semi-wild herds had to flee before the White Man ; they
scattered and disappeared. In less than a hundred years, the
bison, which had been the Red Man’s livelihood, had been almost
entirely eliminated in the United States. It is difficult to find
one nowadays. In order to protect the few surviving animals,
who had by a miracle escaped massacre by the White Man, it
has been necessary in America as in the French Empire to create
large animal “reserves” like the Albert Park in the Belgian
Congo and the Kruger National Park in the Transvaal. In
1795, when he went to the United States, Volney noted the
disappearance of the bison, and forty years later de Tocqueville,
in his famous book, laid the blame for the murder of the
bison and its loss to the Red Indian on the shoulders of the
White Man. The Red Indians have been given the horse in
exchange, but it has not sufficed to save them. A similar cause
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underlies the almost complete disappearance of the Australian
aborigines. The two quarries of the Australian nomad, the
kangaroo and the emu, the game on which they lived, were
destroyed.

Let us note in conclusion, however, that when we imagine
we observe the disappearance of the native, the loss may be
apparent not real. In many countries the natives seem to have
disappeared, not because they have been eliminated, but because
they have blended and interbred with the newcomers. We must
scrupulously distinguish pure-bred from half-caste.

Look at Mexico, look at Peru, look at Brazil. It is true that
the indigenous inhabitants have disappeared, but we can by no
means speak of elimination ; they have mixed, they have blended,
or they have faded out.

So true is this, that in certain countries the population has
during the last fifty years been tending to increase, and that most
markedly, and to the embarrassment of the French, since all
these new inhabitants, who are continually getting born in
immoderate numbers, require to be fed. This is the new problem
with which the French are frequently confronted in Tong-King,
in Morocco, and even in Algeria : too many infants are born.?
It is not that the native woman is more prolific than of old ; but
fewer infants die, far fewer, since the doctor has come to save
them and prevent their dying. There are already too many of
them, and it is a tragic problem to find food for them all, and to
encourage their emigration to other lands where they could live.
If we have felt bound to discuss the disappearance of native
populations through the White Man’s “ guilt ”, let us state that
this is more and more the exception, and that, owing to the White
Man’s intervention the laws of Malthus are still in operation.
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CHAPTER XLIV
OPPOSITION

The second and invariable effect of the contact of peoples in
the colonies, is opposition, the hostile co-habitation in enmity of
two peoples living in one territory. What then occurs is the
Juxtaposition of rulers and ruled. They are separated by material
barriers, they are vigorously kept apart. They do not live in
the same quarters, they do not live in the same areas. There is
consequently no approach, no intimacy, no association between
the two groups, nor can there be. There is separation, segrega-
tion, which is only the symbol of opposition.

Even if they live in the same town, they have no contact with
each other : there is no society in the worldly sense. Circles and
clubs are open only to White people ; “ people of colour * are
not admitted. The White Man’s drawing-room is not freely
open to ““ aborigines ” or “ natives . A simple and convenient
way of measuring how close is the social tie between ruler and
ruled, whether there is approach or intimacy between them, is
to ask whether they call on each other, whether each has what
we might call the right of visiting, the privilege of intercourse, of
being received : whether their houses are open to each other,
even though it were only on specified at-home days during the
season : common social events and “ canvassing . It is rare
to find this. There is sometimes an absolute dividing-line,
admitting of no exceptions, of no relaxations, a real taboo on
social intercourse ; a gulf yawning between the two groups.
They rub shoulders in public or in private, on road or in street,
in cafés or restaurants, without speaking to each other.

This dividing-line, more or less inflexible, is drawn by both
parties and divides both ways. It is not only the White folk
who wish to keep to themselves, for reasons which we shall
presently need to analyse. The “ coloured people *, too, have
not wished to establish social relations, and have not thrown
their houses open—not by a long way—to the Whites. Opposi-
tion, segregation, are mutual. To use an English word, for
which there is in French no exact equivalent, there exists on
both sides a certain  reluctance ” : a reciprocity of disapproval |

1[It would be interesiing to know in exactly what sense Professor Maunier uses
this English word. EOL]

469
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Truly deplorable as are its results, this opposition is by no
means a simple thing. It cannot be abolished by a word. It
has two sources, it flows from two springs : there are therefore
two difficulties to overcome.

On the other hand, it has also two degrees and two phases.
The first, and at the outset the stronger amongst backward or
“ primitive ” peoples, is sesistance, protest, even to the point of
battle, by the ruled against the rulers. When this resistance has
been overcome, as it has frequently had to be by force of arms,
there then remains another phase much less obvious, but quite as
inconvenient, a more or less veiled repugnance: a sullen, scarcely
explicit resistance, which as a barrier is equally effective !

Let us take resistance first : open opposition of the ruled in
battle, or protest, against the rulers ; opposition which is declared
and proclaimed, and which displays itself in action and obstinate
fighting. From the earliest days of European expansion, that is to
say for the last three hundred years, all the great colonial empires
have known times of sudden convulsive outbursts of resistance.
There have never, or rarely, been continuous phases of real pro-
test, but there have always been these sudden spasmodic explosions
of hostility to the dominating power. Columbus had scarcely
set foot in Puerto Rico in 1504 before a rebellion broke out,
which he mastered only by his skill in playing the sorcerer. His
instruments showed that an eclipse of the moon was due; he
warned the natives that if they did not return to their allegiance
he would punish them by veiling the sky ! A few days later the
eclipse occurred ; the rebels were immediately seized with terror
at this evidence of his power, and forthwith submitted. The
French have experienced such rebellions in Algeria and the
Sudan, in Tong-King and amongst the Kanakas; the English
have twice known a Sepoy Mutiny, and a very prolonged rebellion
in New Zealand from 1860 to 1867. For nearly sixty years, from
1873 to 1928, there were constantly-recurring rebellions against
the Dutch in the Achin province of Sumatra : now here, now
there, in fits and starts, there have been brief or lengthy insur-
rections. Resistance is thythmic and cyclic. It has nevertheless
its different aspects according to times and motives.

As to times, it finds occasion to break out at successive stages
in the White Man’s process of installing himself. The natives
display opposition, in turn to his exploration, to his occupation,
and to his settlement.

In speaking of the earliest stages of social contact I have
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already alluded to resistance to exploration. The foreigners
are often ill welcomed and prevented from reconnoitring the
country. They are almost immediately halted by a sudden
resistance to their arrival, perhaps at the first moment of dis-
embarking : the first contact being a battle. Later their move-
ments are impeded, their progress inland is often successfully
prevented. As we have observed, explorers have frequently
been forced to travel under various disguises. As in Morocco,
the Sudan, the Sahara or Arabia, they have had to wear a mask,
concealing their character of explorer, in order to penetrate the
interior and make their observations. We must ceaselessly bear
this fact in mind. By embarrassing travel, you embarrass trade, .
which follows exploration and rounds off its purpose. The
mercantis, as the Moroceans call them, are also prevented from
carrying their goods. Sometimes they fight to achieve their
aims, sometimes at the start when they were strong enough, in
Senegal, in the Sudan or in Guinea, they secured freedom of
trade by paying dues to the local chiefs. Since these dues were
customary the word * customs ™ has been applied to these taxes
levied on the traders in return for permission to do business in
the country.

So much for the resistance offered to exploration and to
imports. There was resistance also to the intruder’s occupation,
for it has often been necessary to fight, and after long effort to
win, in order to conquer the territory and gain a regular footing
by hoisting a new flag. Such resistance has immortalised the
name of Abd ul Qadir, who for twenty years prevented the
French from establishing themselves in Algeria! The French
had to fight for two years to establish themselves in Madagascar.
If they fight, if they conquer, the French do not do so for the
Pleasure of waging war, but because it is necessary if they are
to establish themselves. When once they have set up posts
and markets, and have opened warehouses and offices, they are
driven to rule by armed force if they wish permanently to remain.
For the sake of their trade, they are compelled to establish order
and to impose peace, unwelcome peace, on inveterate and
fanatical fighters. It took them twenty years to secure Morocco
in the teeth of the Berber tribes who are nowadays at peace.

Finally, when the conquest is made, there is resistance to
settlement. Having once occupied the country, the French

! [An admirable recent account of Abd ul Qadir and the French Conquest of
Algeria is Wilfred Blunt's Desert Hawk (1947). EOL)
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want to develop it. To do this effectively, people must settle
there, and it often happens, as was earlier the case in Canada,
that this settlement is prevented or delayed by the sedition of
the original inhabitants, Long after their first occupation of
Sahel along the sea-coast, the French colonists in Algeria were
still in danger: and their towns were always fortified posts. At
Boufarik, not far from Algiers, as late as 1840, not a day passed
but some farmer who had strayed too far afield was killed by
Arab horsemen ! It takes a long time to wear down opposi-
tion in such countries. It persists among the “disaffected ” and
the “ recalcitrants ” ; “black spots ” of insecurity remain.
* Military areas” have therefore still to be kept up—but under
the direction of the civil authority—in the south of Algeria. In
Morocceo, in Tong-King, and even in Tunisia, there are districts
still under military control.

It is one of Lyautey’s many merits that he maintained that
military government should be abolished at the first possible
moment. He was not one of the generals who was determined
to “stay” at any cost—to use thc word attributed to Mac-
Mahon! He knew—Abd ul Karim’s revolt was a tragic
reminder—that there are times and places where military rule
is essential if government is to continue and to maintain law and
order.

Resistance has its motives also. It is of two kinds, it may be
due to acts of the rulers or to acts of the ruled.

Not infrequently, after having been given a {riendly welcome,
the rulers have allowed themselves to act provocatively. They
have devastated the country, sometimes massacred peaceful
savages, and laid themselves open to accusations of treachery and
perfidy, as Cortes and Pizarro did in the New World, when they
lured native chiefs into ambush to torture or deport them. The
fires of rebellion were kindled by the sins of the conqueror, and
smouldered long in despair.

The state of mind of the ruled sometimes tempted them into
deliberate rebellion. Contact is in itself a conflict which may
lead to battle. It is a profound conflict on two related planes :
the spiritual and the material.

The spiritual conflict is a religious one ; it is often this which
unleashes opposition to the rulers. Because the newcomers are
ignorant—as at first they inevitably are—of the religion of the
subject people, they are apt, without in the least intending it,

L[ 7% suis, j'y reste—here I am, here I stay. EOL)
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to wound and shock the traditions of the original inhabitants.
They thus make themselves hated. This is the tragedy—one of
the tragedies !—of the colonial world. They make themselves
detested, without wishing to do so, by failing to understand the
mentality of the people.

We have, here and there, striking examples of this spiritual
conflict, for which there is often no remedy. Travellers were
slain in early days in Guinea for having killed snakes. The
snake was there a “fetish” or a god. When the White Men
found one in their house and killed it, they gravely violated the
established belief of the first inhabitants. Many were attacked
for this reason. In another place, a traveller slew a sacred
crocodile, to which the natives were in the habit of sacrificing a
virgin on the accession of a new king. In this case the explorer
was not killed ; but the natives fled from him as impure. He
could not resume relations with them until he had decontaminated
himself, his clothes, and his possessions, by successive bathings,
in order to purify himself from this mortal sin.

In New Zealand and in Australia, other explorers were
attacked because they had broken a taboo by cutting wood for
their fire. They did not know that a certain tree was traditionally
sacred and therefore forbidden. They were pursued without
knowing why. Let us remember? that one of the reasons for
the two Sepoy mutinies in India in 1808 and 1857 was that the
English, being ignorant of the views of their subjects, compelled
the Sepoys to wear belts of cowhide or to grease their leather
belts with beef fat ; now the cow in India is impure and mere
contact therewith contaminates. Hence the indignation which
provoked the meeting.?

Not yet thirty years ago, a mission ran the risk of massacre,
and escaped only by the skin of their teeth because they attempted
to make a film. To take a person’s picture, to photograph or
to sketch him, is to capture and steal his soul ; if you reproduce
a person’s features you imprison and take away his spirit. In
such a case, general wrath is unloosed against the traveller. The
mission had to leave all their material behind . . . Robbers of
men’s souls!3 1 observed in Annam also that this mental

1[But let us get the facts right! EOL]

2 [If this naive simplification of history were correct, surely the British were
more than usually stupid to have lcarnt nothing about cow-taboos between 1808
and 1857! EOL]

3 [The Quran of course expressly forbids any visual representation of living forms
%%m? or animal, Hence the * arabesque > decorations of Arab and Moorish art,

L
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attitude was so widespread amongst the otherwise very civilised
natives, that even in the towns they did not like portraits of head
and shoulders only, for if, even figuratively, you bisect the human
body you may magically bring about in reality the same result.
To photograph part of a person is therefore an accursed thing :
if you make a portrait it must be a full-length one ! If the
mental conflict is a clash of ideas, it is also often a clash of prides.
There are demands and ambitions which give offence, because
they have unwittingly ruffled the pride of the subject people.
The ruler has appeared to disdain or despise them. He has used
this word, or done that deed, which has hurt their feelings. This
is enough to stir up immediate opposition. The great Ashanti
rebellion of 1900 in the Gold Coast and Nigeria had a strange
origin. The English Governor had asked the native King’s per-
mission to sit on the golden stool which was in that country the
symbol of royalty. He thought that as the representative of his
Queen he ought to have the right to seat himself in her name
on the royal stool.! This sufficed. It required a stern war to
put down the rebellion that ensued !

In recent times the material conflict is the more usual ; this
is a conflict of interests, not, like the other, of sentiment and
emotion. A revolt may be precipitated if what the inhabitants
conceive to be their interests are infringed by the deeds and acts
of the rulers, though the rulers may have had no evil intention and
may have acted merely with their usual ignorance of the native
point of view. Even after an initial occupation, sometimes long
after, it has sometimes been necessary to fight and conquer, or
re-conquer, because native interests have been injured by the
rulers. I once saw the spot where a famous event had taken
place. As Chateaubriand has described it in his novel 2 there
was in 1729 a revolt of the Natchez near the Mississippi. Itended
with an ambush in which the colonists were wiped out almost
to aman. More than two hundred of both sexes were slain with-
out quarter. The cause of this revolt was the Governor’s order
to the people to quit their village and move on. This meant
abandoning their cultivated fields, leaving the soil their ancestors

1 [Almost every European at that time assumed that the Golden Stool was the
King’s throne. This was a mistake, It had been sent down from heaven by the
God of the Sky and it housed the soul of the Ashanti people, The Ashanti King
himself did not sit on it, but sat beside it and leaned his arm on the sacred stool.
Encye. Brit., 14th Ed., s.v. Ashenti. EOL)

2 {Les Natchez, written before 1790, during his exile in England, but not published

till many years later. The two well-known tales dtalz and René were originally
intended for inclusion in Les Natchez. EOL]
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had tilled, and the shrines where their forefathers were wor-
shipped. As is not infrequently the case, the material conflict
and the spiritual conflict were interwoven, for the possession of
the lands was charged with religious significance.

The revolt of the Santals in the north of India in 1854 shows
the conflict of interest in purer form. The Santals were preyed
upon by Hindu moneylenders who expropriated them and drove
them from their native country. When English judges came
to examine the cases, they thought they were administering the
law justly in upholding the Hindu contracts. When the creditor
pleaded his case in the English court in order to get an order
against his debtor, the judge held that the contract was valid and
allowed the explusion of the debtor. The Santals assumed that
the English magistrates were the accomplices of the Hindu
usurers.

It took two years (1854-6) to quell the consequent rebellion.
The fault lay in the Englishman’s ignorance of Santal customary
law. If he had understood it, the contract should have been
modified and the case tried in accordance with Santal and not
with Hindu law, fighting would, no doubt, have been avoided.

In other places, this opposition on material grounds took a
different form, and gave rise to what the English call Wars of
Taxation or Tax Wars, such as were particularly noteworthy
throughout West Africa. One of the blessings—or curses—
which the conqueror brings in his train, is the tax which is
indispensable for development and improvement. The tax and
the budget are the signs and symbols of a State ! The inhabitants
must contribute a certain sum per head—however small a sum—
for without revenue the resources of the “ new country * cannot
be advantageously developed.

So there it is ! It has often been necessary to impose taxes
on them—*“impose ” is the word—and in French territories
soldiers have had to be entrusted with the job! Even in an
old country like France fiscal systems have started in this way.
Under Louis XIV it was still necessary to call out the royal
regiments to collect the taxes in various places. Before the time
of the French, the ruling Sharifs of Morocco had no method of
bringing in the revenue save by despatching troops and #abors!
into the very heart of the tribal country. If often happened that
the soldiers scattered themselves amongst the people, and never
either returned or brought in the required tax! It occurred

1 [Moroccan cavalry. EOL]
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several times in the Sudan that revolts were caused by an attempt
to tax. And some forty years ago the English had to wage a
longish war in Sierra Leone, the Hut Tax War, when they
imposed a tax on dwellings.! Taxation represents progress, but
progress which comes only by compulsion !

Contact may thus produce conflict ; but even mere contact,
without conflict, introduces into the colonies the microbe of
protesting * movements ’ which has already been at work in
the mother-country. These overseas countries are liable to be
infected, often very suddenly, by seditious movements in adjacent
countries, in the heart, it may be, of some great colonial Empire,
or in some neighbouring independent country, or even, as at
the present day, in the home country itself. We can see these
movements spreading under our very eyes to the French colonies
to-day, in virtue of the almost-instantaneous modern methods of
communication. This is the result of contact, of pure contagion,
overleaping the seas, from states of mind artificially worked up
at home in France. This is one of the phenomena of imitation,
of transmission, of diffusion, which sociology has revealed. Even
without conflict, simple contact between populations can arouse
amongst a subject people opposition, protest, and often obstinate
and hopeless resistance. Just as in our old European countries
there have been infectious outbreaks and epidemics of rebellion,
and as these rebellions have tended to break out in cycles—as
we saw in 1789, in 1848 and in 1871, s0 in our overgrown colonial
Empires. In 1792 the influence of the French Revolution
attacked the Antilles, by pure and simple contagion conveyed
in speech and writing : by orators and pamphlets. Martinique,
Guadeloupe, San Domingo caught the infection. At San
Domingo, as we know, it culminated soon after in the emancipa-
tion of the Negro slaves.

In 1868 there was the Cuban revolt, the result of infection
from the revolution that had broken out in Spain ; in this case
the contagion spread from the mother-country to her colony.
At the present day ® the plague of contagion rages worse than
ever, demands and protests are made. In Indo-China, in
Algeria, in the most distant and in the nearest French colony,
the same mental unrest prevails, the same dissatisfaction with the
government, even where no actual outbreak has occurred. The

} [The real cause of the * Hut Tax War” of 1898 was the British suppression
of slave-raiding and slave-trading. The Hut Tax was merely the last straw. Engr.

Brit.,, 14th Ed,, s.v. Sierra Leone. EOL]
*[1g42. EOL]
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cause is diffusion pure and simple along the lines of which I have
spoker.

Lyautey hit the nail on the head : Islam as a whole, Islam
which extends from Tokio to Dakar, is like a gigantic sounding-
box which magnifies the faintest whisper. The whole world is
becoming more and more one world. The idea of liberty is
gaining ground even in the colonies. A master is a master, even
if he be a good master. Even the best of dictators has no
protection against the dream and the desire of liberty.

8.0.C—2 2



CHAPTER XLV
SEPARATION

The feeling which often outlasts resistance is repugnance or
reluctance : working always, in two directions : “from below
upwards” and “from above downwards”. It is a constant
friction created by contact between rulers and ruled. It is
especially marked amongst the latter and is a feeling analysed
by American psychologists. There is at the University of
Chicago an Institute, whose business it is to examine the relations
between different peoples. Last year this Institute sent research
workers to South America to analysc the mental attitudes especi-
ally of the black population, because it had been thought that
they were suffering from what the psychiatrists, and particularly
the Freudians, call an “inferiority complex ”; that they felt
themselves inferior, despised and enslaved ; that the domination
imposed on them condemned them to the degradation of their
abilities and the suppression of their gifts. This would be the
kind of thing which would explain the repugnance which is
always felt in social relations by the inferior to the superior, by
the ruled to the ruler, even where no manifest resistance is
displayed.

This is why almost everywhere, to a greater or less degree,
there exists in the colonies a certain separation in practice between
the two co-habiting populations. It is strongest amongst the
English, much less strong amongst the French. Even though
there might lawfully be, therc are not in practice the three
bonds which unite man to man and people to people ; the three
relationships which create a society. To use the Latin terms
these three links arc commercium, mensalium and connubium.

Commercium denoted the establishment of commercial relations,
the sharing of common interests, the buying, selling and lending.
Mensalium implied living and dwelling together, sharing the same
loaf and the same stew or, at the very least, living as near neigh-
bours, exchanging visits and invitations, being socially wclcomed
at each other’s table and in cach other’s reception room. Above
all, connubium meant mating together, whether in recognised
marriage or irregular union. These three desirable social
relationships have not, at least so far, existed in practice between
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rulers and ruled, whatever the legal position may be. For we
must not be deceived and taken in by the fictions of the law. It
is legally permissible, especially amongst the French, to entertain
natives, to marry natives, to do business with natives. In actual
fact, however, scparation and segregation usually still persist in
these three relationships of everyday life. Without setting up
an actual “ colour bar ” like the English, public opinion would
look askance at any Frenchman who entered into commercial,
convivial or conjugal relations with natives. This is the fact;
let us look it fearlessly in the face.

Nor let us weary of repeating that the instinct of separation
works both ways ; repugnance is not one-sided. For one of the
reasons for this repugnance 1s the veiled hostility which prevails
on the native side !  Opposition begets opposition. The Native’s
hostility is often, as we have said, due to some actual aggression
of the White Man’s, The White Man’s repugnance is often
born of the Native’s resistance. If French native subjects often
feel an aloofness towards the French, the primary reason for
this is the Frenchman’s aloofness towards them. The French-
man’s aloofness is in turn perpetually nourished by #heir aloofness.

Now, understanding this mutual repugnance as a mental
attitude and a social fact, we find that it assumes in the colonies
various legal forms. The rulers frequently give legal countenance
to this opposition and thus aggravate it by defining and pre-
scribing it. The law-giver recognises the recpugnance, draws
conclusions from it, sanctions it and thus emphasises instead of
assuaging it.

There are three legal forms, three phases which follow each
other in a crescendo-: cantonning the natives, thrusting them back
(le refoulement), segregating them.

A senatus-consultum of 1863 decreed the cantonment of the natives.
Its effect was to confine the Arab tribes to their ancient territorial
limits, to enclose them where they were, and deny them the right
to quit their district or to emigrate from it without permission.
This decree however did nat forbid the French to travel through
or settle in tribal territory, hence it was not the scverest measure
of separation. Cantonment was a one-way measure ; the exit
was closed, but not the entrance : the original inhabitants were
compelled to remain—barring exceptional cases—but there was
nothing to prevent newcomers from moving in and settling
there at their own sweet will, even settling permanently. This
procedure had been adopted from the time of the Romans in
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what they called *‘ Mauritania *—the Maghrib of to-day. A
rescript of Trajan’s sought to canton all conquered peoples in
their native territory, to prevent their entering too closely into
contact with the Romans. The French introduced it not only
in Algeria, but also, certainly in the early days, in regard to the
Kanakas, as was not unnatural, secing that the Kanakas obstin-
ately remained cannibals. The explorer Bérenger-Féraud pro-
posed some fifty years ago that the cantonment of the Negroes
should be introduced in Senegal, but he was not listened to, for
this method of regimenting populations is no longer practised
by the French, at any rate not legally. In Annam even the Moi
savages have freedom of movement.

The thrusting back (refoulement) is not merely the wish to keep
the old inhabitants rooted in the positions they were in when
the French arrived, without expelling them therefrom. On the
contrary its aim is to compel them to move further off, to trans-
plant them to arcas more distant from the places where the rulers
have themsclves settled ; the verb refouler expresses the idea per-
fectly, Two decrces of 1844 and 1846, at the beginning of the
French occupation of Algeria, organised—though only partially
—the transference of many tribes to the countries to the south,
These were wandering nomad tribes who, it was thought, could
not easily be adapted to the new order. When you feel that
you cannot convert them to a stationary life, as has been done
elsewhere, and teach them to cultivate the soil, you thrust them
off to a distance where they can live as they like. The same
purpose was achieved at the same time by the indirect method
of . . . confiscation. When the tribes had fought against the
victors, especially those tribes which had followed Abd ul Qadir,
they were punished by the confiscation of their property, par-
ticularly their lands. This compelled them to move off, to
make their way southwards and look for some place to live, far
removed from the French. Confiscation was one method of
refoulement.  From the 1840’s some theorists supported the policy
of refoulement for general application, and went so far as to propose
that all natives without exception should be transplanted to the
South so as to leave French colonists free to occupy Tell and
Sahel. A deaf ear was turned to such suggestions and the policy
of refoulement is now out of date.

What is known in South Africa as segregation involves also, as
we shall see, the transplanting of the natives. Not only are they
removed to a distance, “ deported ™ is the suitable word, but
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White Men are forbidden to settle in, and sometimes forbidden
even to travel through, what are significantly known as Native
Reserves.

This is a procedure which was employed by the Jesuits in
South America, in Ecuador and Peru, to segregate the villages
they had founded for their converts. These villages were often
very densely populated and very active under Jesuit direction.
The Jesuits forbade any White Man to enter the concessions of
the converts ; they were thus able to govern their groups of
converts without interference or criticism. It is in the United
States, however, that this scheme came to full fruition in the Red
Indian reserves. It has recently been used also in South Africa.

From 1786 to about 1880 the Americans set aside very
spacious reserves for the Red Indians where they have ever since
been confined without any White Man’s having permission to
enter, save in exceptional cases. During a period of fifty years
the Amerindians were gradually transferred to these special
reserved areas in the South and West, far from the then-existing
towns, and far from the East, which had been the seat of the first
White colonies. This procedure amounted to the confiscation
without indemnity of all the possessions of these tribes. There
was however this compensation that in exchange for the lands
taken from them they were given other lands, though more
remote, lands which these poor Indians have enriched beyond
all expectation. No one could have anticipated the gain which
would fall to their share.

The segregation of the Red Indians thus entailed the dis-
solution of their tribes. (We have in certain cases seen the
same result in Algeria.} There was not only transference, not
only confiscation, but dissolution too. For in deporting entire
groups, and dispersing them as the Americans did, no one troubled
to reflect that by scattering them their societies were broken
up, their unity was destroyed, their traditions swamped, their
customary law obliterated. From the social point of view, this
type of segregation is therefore a far more serious thing than the
French cantonment or refoulement, for it means the destruction
of the tribal order, the dissolution of the ancestral group, which
often forfeits even its name, even the memory of its past exploits.

In more recent times it is the South Africans who have
methodically introduced segregation by a law of 1913, greatly
aggravated by subsequent laws, especially that of 1925.

To rid themselves once and for all of the nomad Bushmen or
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Hottentots *—the most primitive of all primitives—after having
vainly tried, so they say, to educate and adapt these people and
having been unable to change them into settled cultivators, the
South Africans transferred them into extensive reserves where
they can continue their nomad life as in ancient times, without
any White Man’s having the right to enter their territory. Two
rights have been guaranteed to the natives and to them alone :
the right of occupying and inhabiting these lands,?

These three measures, especially the last, are eloquent of the
interest felt in these primitive peoples, for it really seems that
this stern legislation is the only means of preserving them. It
appears that they have neither the gifts nor the capacity to adapt
to a new order which is all too foreign to them, and that the only
hope of saving them was to remove them to a distance. These
measures are an indication also of another mental attitude : a
moral sense of mutual aloofness, which may even amount to
disgust and contempt, and which prevails in the South African
countries among Black and White alike. The same is true, or
was true, in other countries too. Was there not in France in
1840 a scheme suggested which went so far as proposing to trans-
plant the Algerians to the Marquesas Islands and turn them into
Oceanians ! At the beginning of European relations with the
natives of overseas countries, many people had the idea that it
would be better not to bother trying to adapt or to civilise them,
but that they ought to be restricted to their cantonments or thrust
back somewhere or deported, to live—or die—somewhere else.

In countries where the original inhabitant was more advanced
and let us say cultured, as in Islamic countries, repugnance
sprang first chiefly from the Musulman’s feeling towards the
White Man. The fact that social relations between the two
have not been possible, is essentially his doing. You cannot
enter a Muslim house ; it is very uncivil, even rude, to enquire
about the welfare of the household. In such countries you may
have, as I have had, old friends without having ever been, even
once, invited to their house to meet their family. When you
are invited, you are received in a scparate place, a reception
room for strangers, which is not part of the private house. In
the Maghrib, this is often only a tent pitched afresh whenever
required. We need therefore not talk of racial prejudice on the
part of the French. It is true enough that the French are too

1 '[B_ushmcn and Hottentots are not identical, though they have certain char-
acteristics in common.
* [Again, sce Edgar Brookes : The Colour Problem of South Africa, 1934. EOL]
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often guilty of it ; but all too frequently it is their subjects who
have preserved it and increased it by their prejudice against the
French. Contempt, if I may venture to use the word, is double-
edged. Each side is blind of eye and deaf of ear. Contempt
is repaid by contempt.

It is no pleasure to me to dwell on this unpleasant phe-
nomenon, the opposition between ruler and ruled and its two
phases, its two degrees, of resistance and repugnance. What we
must notice is that these things have one common origin. If we
want to eliminate them, as we should, in the present and in the
future, we must climinate their common causc which is ignorance,
misunderstanding, lack of comprehension. It is the failure of
human groups to get into touch because they are ill informed.
They each decry the other becausc they do not know the other
as he really is, Herodotus writing long ago about the Egyptians,
bore witness in his Second Book to the lack of understanding
which is the real source of opposition. We of to-day, aided by
the progress of modern psychology, are better able than he to
see how logical the conflict is. Rulers and ruled reason and think
in radically different ways. The misunderstanding is funda-
mental, The natives of colonised countries are often in the
stage of mental development known as pre-logical, as opposed to
the logical stage. The power of reasoning amongst the original
inhabitants of these far-off countries is not employed in the same
way as ours. The reasoning of primitive peoples is prelogical
not logical ; a mystical association or * participation  links con-
cepts together according to laws sut generis. The very structure
of the primitive mentality is a thing apart. Misunderstanding is
therefore a conflict between two methods of reasoning : two groups
of people, two different minds ; two men, two different reasons.

So there exists a mental conflict ; but on the other hand it is
also a moral conflict, the result of which is that each side is all
too little inclined to recognise and make acquaintance with the
other, to penetrate behind its reserves and explore its world of
feeling and thought. If mutual contempt exists, the reason Lies
in logic and feeling, or in “ the logic of fecling .

In order to clarify our mind amid these abstractions, let us
try to define the attitude of mind that most usually prevails
amongst the new arrivals in colonial couniries. What are they
in the habit of saying to still newer arrivals, travellers or colonists,
when trying to enlighten them about the native? Almost
always—and I speak from long experience—they convey two



484 THE PROGRESS OF LAW

impressions : first, that the native is inferior because his manners
and customs annoy the speaker ; secondly, that he is inferior
because his ways shock the speaker.

The European is anngyed because native ways do not suit the
White Man, native customns and traditions are an obstacle to
the comfort which the ruler wishes to find. He is shocked, wounded,
irritated, as well as inconvenienced, not merely by the annoyance
but by the incongruity, the incivility, the immorality which he
attributes to the native.

Being anngyed by the natives’ traditions, you tend to decry
them, you can’t bear them, it makes you ill-tempered to have to
put up with them. So the native seems to you an evil to be
endured ! In what way does he annoy you? By his lack of
cleanliness, by his habit of using unguents, perfumes and forms
of food which disgust you. The Kaffirs who offered hospitable
gitts to travellers long ago presented them with milk in a vessel
they had first rinsed with their urine to clean it! The custom
of the Moussous of Senegal and the Sudan of using rancid butter
as a perfume—the more rancid the better—is extremely painful
to the ‘“stronger sex”! The custom—which I have come
across myself in my modest explorations—of eating and drinking
in common from the same vessels, even in some countries of
chewing in common, is also disgusting to the European ; so is
the custom of eating lice or at best of saving their lives and
discreetly depositing them on a neighbour. These are incon-
veniences that are annoying rather than wounding ; at most, in
a material sense, they interfere with the comfort of the rulers.
Lack of cleanliness, yes; but also coarseness and familiarity.
All these people living in tribes are accustomed to fecling them-
selves brothers, real or reputed brothers, and consequently all
equal. Hence they treat Europeans, whether men or women,
familiarly as part of the community ; they consider themselves
at home in your quarters and indiscreetly make themselves at
home all the time. What the European suffers from on this
plane of everyday relations, is the sense of insecurity, instability
and irregularity, for the native has ideas totally different from
ours. He has not, for instance, any conception of duty or of
punctuality, he has not even the elementary idea of keeping an
appointment, which is the very foundation of our relationships.
As T have said elsewhere, il we are to civilise all these backward
peoples the first thing is to teach them—and it won’t be easy—
the idea of keeping an appointment. For an appointment is the
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most elementary form of contract ! This brings me back to the
question of logic. Tt is the conception of time, the basic mental
“ category ” on which rulers and ruled are at loggerheads : the
value of time and the effect of time.

That is the first fact—we are inconvenienced in material
matters, The second fact is that we are spiritually shocked. Tt
is here that contempt enters in, not merely simple ill temper.
This is why we feel, rightly or wrongly, that the incongruity,
incivility and immorality of the natives are wounding to the soul
of the European, that they are morally, as well as mentally, our
inferiors. The ancient Greek authors used to say that we call
barbarous all whose customs differ from ours !

Incinility—or what is misunderstood as incivility—lics in the
fact that the native’s methods of living and acting shock our moral
sense, ruffle us, sometimes outrage us. People have dubbed the
Annamites hypocrites ; but they appear hypocrites because they
think it polite not to cross a superior ; you owe him submission
but you are not bound to tell him the truth. You must say only
what will please him, not what happens to be true. The polite
lie, what we might call the “respectful lie”, is to the Annamite a
moral duty. It is on this account that we misjudge this discrim-
inating people ! Here is a profound moral misunderstanding,

Speaking of civility in the narrower sense, as applying to
table etiquette, it is well known that in Algeria, Indo-China,
Indonesia and as far as Japan, politeness demands that the guest
should belch loudly to do honour to his host. One of the earliest
lessons that a father gives his son is how to belch, and to belch
nice and loud | Imagine what the uninformed traveller would
think, one of those modern tourists who have seen nothing, one
of those reporters who have read nothing, when he is invited by
some Moroccan host—for in Morocco too . . —he thinks his
fellow-guests disgusting and somewhat immoral when they are
being most polite. You may be sure that he has forgotten an
unobtrusive line of Tartuffe’s which proves that in the days of
Moliére, that incomparable observer, it was in France considered
polite if anyone belched promptly to say “ God bless you!”
and when someone had successfully brought up his wind to say
““God help you!”

What is considered as immorality causes more serious friction.
At every turn the European will stumble with a jerk on what
seems to him indecent. Colonial novels are full of indignant
comment on such matters. They talk of brutality and crueity,
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of savagery and barbarism: especially of the ill-treatment of
women, old folk and children—without having always looked
into the matter with sufficient care. The welcome offered to a
guest is accompanied by courteous suggestions which to our
thinking go . . . much too far ! All these things offend our ideals.

Suppose on the other hand that for one brief moment the
French could project themselves into a native’s skin, and adopt
the attitude of mind of a French native subject, would they not
discover that the Natives have plenty of grievances too, would
they not find themselves inconvenienced and shocked by many
of the conditions imposed on them by the conqueror’s caprice ?
Most assuredly. Some French subjects, especially amongst the
more cultured, have already said so both in speech and writing.
In vernacular books, some translated and some not, we can find
a catalogue of their complaints, their mental and moral grievances
against the French. The French annoy and shock them too,
both in material and in spiritual matters. In Islamic countries
you must scrupulously avoid using your left hand when eating,
for the left hand is impure, having been cursed by Allah, and to
use it at meals beings misfortune to the house ; it is reserved for
secret needs. This is 2 point in which the European appears to
them uncivil. It is advisable too to avoid the American mania
for asking questions.! Asking questions is rude and unseemly.
Ttisindiscreet. Nothing is more vexatious than to make enquiries
and compile statistics. The French have had great difficulty in
inducing their Muslim subjects to tolerate a census.

The European fashion which we associate with a taste for
liberty, of mixing together regardless of sex or rank, going out
together, eating together, dancing together, is indescribably
abhorrent to the average Musulman. Their code demands that
people should live in private, and not mix save amongst their
own kind. The mandarin who saw a European speak to a
peasant, or shake hands with a working man, live and go about
publicly with his own wife—or another person’s—would be
shocked to the marrow of his bones. He would think it was the
European who was primitive and backward !

To soften the shock, it is therefore to our own interest to
understand and learn to sympathise with native feeling and
tradition, so as to incline the inhabitants of colonial countries
gradually to accept the new order without too much pain.

! [Samuel Johnson also held, as indeed does the Briton of to-day, that asking
questions is no form of conversation between gentlemen. EOL]



CHAPTER XLVI
CONSERVATION

Disappearance, opposition : both are results which must
always be considered regreitable. The French have however in
many cases intentionally preserved customs and ways current
among their native subjects, by pledging themselves to uphold—
to ““ respect ”, as the phrase is in their public pronouncements—
the traditions of the earlier inhabitants.

This is achieved sometimes by agreement, sometimes by the
injunction of decrees and laws.

When the French enter a country to annex or to protect it,
they may make an agrcement with the native ruler that the
traditions of all his subjects will be rcspected.  They promise the
natives to respect their customary law ; this is a stereotyped
clause in all the treatics of their Protectorates : in Morocco,
Tunisia, Tong-King and Annam. On their side it is a pledge
given under agrcement. When Algiers capitulated on July 5,
1830, the inhabitants were assured that their religion and customs
would be maintained. Whether this was a promisc or not—the
point has becn disputed—it was possible to interpret it as an
agreement.

By injunction or by legislation, they also laid it down that,
exceptions apart, the law of the earlier inhabitants ought to be
respected. The French have no general text applying to their
Empire as a whole and proclaiming respect for native customs,
but laws and decrees have been promulgated for specific countries
and these provide the same solution for their whole colonial
Empire. For Algeria there is, for instance, the famous senafus
consultum of 1865 which defines the native Algerian as a French-
man—a French subject, be it understood—but subject to Muslim
Law. This amounted to proclaiming in formal terms that all
the natives of Algeria would be governed in the future, as in the
past, by their established customs. For French West Africa as
a whole, there is an important decree of 1903 which adopts the
same solution, and there arc other similar texis for the other
French colonies.

The French, however, always interpret this application of
local customs in two different senses.

87
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First, simply and directly, they mean conservation, in other
words, they mean to uphold and preserve native traditions in
the same form as they found them : this involves the compulsory
petrifying and fixing by the French of accepted native usage.
They find matters at such a point, they leave them at this point,
and fix them there by their legislation.

There are various reasons for their doing so, especially two.
They do it first out of tolerance, feeling that, if they are to live
at peace with the natives, these people must not be unduly
molested, their traditions must be borne with, even though they
may prove inconvenient or perhaps shocking to the French mind.
Living together involves compromise. Secondly, they do so
because they approve and recognise these traditions. If necessary
they accept them themselves, frequently recognising that it would
be better for the French to follow the native tradition than their
own.

That is the first sense in which conservation is interpreted.
The second is the restoration of old-time customs, the revival of
outworn traditions. They not only preserve the state of affairs
which they found existing at the time of their arrival, they
deliberately give a new lease of life to a state of affairs that is
dead. Wittingly or unwittingly they turn back to the past;
they force on their subjects a * reaction ¥, that is, a return to
what has been abolished ; they set them to * march backwards ™ ;
they compel or induce them to look back down the road they
have already left behind.

Not only has the state of society found existing in Algeria, in
Morocco, and in the Belgian Congo at the first moment of
European occupation been preserved, but manners and customs
which had already disappeared have been quite deliberately
revived and re-established. Sometimes tribes have been recon-
stituted, sometimes chiefs have been restored. Attempts have
also been made to recreate lost arts and crafts. This policy of
reviving native industries which had died out, has met with great
success, especially in Morocco. Rightly or wrongly, efforts have
becn made to rejuvenate dying cults, or to give encouragement
to new-born ones. In Senegal and in the Sudan the French
publicly took measures to encourage Islam, considering it a
valuable transition between the animal cult of “ fetishism » and
Christianity, whether Roman Catholic or Protestant. So they
have sought, not only to cling to and preserve the present, but
they have turned back to a past which they thought preferable
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and which they therefore wished to re-establish. This was the
reason underlying the famous dahir of 1950 in Morocco, the object
of which was to restore the old Berber code of law amongst the
Moroccan tribes of the Atlas mountains who had already been
converted to Islam, and were living under the jurisdiction of the
qadhis, or Muslim judges, in accordance with the precepts of the
Quran. The French decree restored to these tribes their old-
time local and tribal codes of law. They thus attempted to put
the clock back, and this decision created an uproar throughout
the whole Islamic world. I happened to be in Egypt at the
time, and I remember how vigorously the imams and the shaikés,
the professors of Muhammadan law, protested against this
dahir—which was in fact a reversion towards the past.

If such is the idea of conservation, what are its motives? Why

« do the French usually desire to preserve the ancient native ways ?
Why, people often ask—not realising what a delicate business it
is to tamper with living custom—do they not simply reform
things, why do they not make it plain that they are progressive
people whose steps lead forward? Why do they compromise
with tradition, and respect the superstition, the  barbarism ”
and the routine of the tribes? Well . . . there are many reasons ;
the chief reason is that they often find it necessary, or at least
useful, to preserve, or even to restore, old-time customs.

It is often necessary, because in the first place they are powerless
to alter the tradition. They have made vain efforts to do so;
the examples are many. They have passed laws and imposed
laws ; they did so even in Revolutionary days ; they did so even
at a later date when they thought that the native ought to adapt
himself, as they said, to French ways. The colonial tribunals
explained that their judgments were Writien Reason—valid for
every climate, under every sky ! They tried it, but frequently
in vain. The natives would not yield the point or toleratc the
transformation of their age-old usage. They found means of
resisting, various means, often indirect. Ome of the French
reforms, much advertised and introduced at the request of the
Kabyles themselves, remained a dead letter and was never
applied, because the first person who sought to take advantage
of it was shot dead !

It is often usefil alike to the native and to the French. Itis
useful to the natives because they are accustomed to their own
ways, because they are better off and can live more comfortably
and more at ease when observing their own old traditions. It
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is useful to the French who can without effort take over an
established law which they need only apply and guarantec,
without having to make a new order disturbing and destroying an
old one.

By this method of preserving, and sometimes even restoring,
the manners and customs of their subjects, they forestall—or
hope to—the natives’ degradation and dissolution by preventing
the breach of tribal and family ties.

The English, even more than the French, have yielded to the
pressure of this necessity, and have wherever possible adopted
what they call * Indirect Rule ”.* That is to say, they govern
through the pre-established authorities, making use of already-
reigning kings and chiefs, consolidating the position of the
native rulers in order to make use of it, by their support making
the native rulers more powerful than they were before, some-
times making tyrants of them.

The result of this procedure can be seen in the French sharif
country. Not only have the French kept on all the old chiefs,
as in Algeria, but they have quite deliberately increased their
recognised powers, they have made the chiefs stronger—and too
strong. They have increased the burden of the “ feudal system
in the Moroccan sudd ; they have not only restored but exag-
gerated.

Another point remains for consideration. By what means, in
what way, to what degree, and within what limits, can con-
servation be carried out? How do you set about successfully
preserving, when you want to keep things as they are and not
to change them? How do the French—who are normally such
assimilators and propagandists—proceed, when they wish to
“respect  native legal custom ?

There are two methods, two degrees, two phases, that follow
each other successively. First, the native customs are accurately
asceriained, then they are codified in collections drawn up on the
same lines as French codes. Ascertainment and codification are
the two means by which the French accomplish this conservation
of accepted custom in matters of law.

The first thing is, then, to ascerfain the traditions of unwritten,
oral law. This is fraught with considerable difficulty, for the
incompatibility of prescribed and traditional law is more pro-
found and far-reaching than might be thought, inasmuch as we

OHOn Indirect Rule, see the writings of Lord Lugard and Sir Donald Cameron,
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are dealing with two radically opposed conceptions of law.
French law is, by definition, territorial universal law, valid
throughout the length and breadth of one country, while native
customary law s a personal and also a religious law. These
two characteristics of native law deserve examination.

A personal law is valid for the kinsmen or descendanis of some
individual in countries which are inhabited by clans and tribes,
namely by groups of persons bound together by the ties of kin-
ship. They call themselves the Children of So-and-So. Each
individual is governed by the law of his kinsfolk ; the law of one
tribe is never the same as the law of another. Each tribe is a
group of relations, formed and preserved by kinship and descent,
possessing its own individual code of Taws.

A religious Yaw is governed by and steeped in faith in the gods;
sects and churches have each their own peculiar code. In
North Africa, even at the present day, there is one law for the
Musulmans and one for the Christians. Each scparate creed
implies a separate legal codc. Law is entirely an affair of
religion.

When the French undertake to rule a country, their main
idea is to give that country a code of law applicable to everyone,
a territorial law and consequently a secular law independent of
tribe or church, a law valid for relations and for non-relations,
for the faithful and for the infidel. Such is the scope of the
conflict.

These things being thus, other obstacles come into play the
moment it becomes a question of ascertaining the traditional
laws. For the law is usually oral law, verbally transmitted from
parent to child, from greybeard to adult. It is, as I have said,
“ an inheritance of the ear ” and is therefore difficult to ascertain
and put on record. The French, especially French judges,
require swritten documents and instructions, similar to French
codes, if they are to administer this ancient customary law. That
is why—as I have very fully demonstrated in Chapters VI and
VII of my Iniroduction & la Sociologie '—a vast task has been in
progress for more than a hundred years in the French Colonial
Empire, in order to reduce the native traditions to writing, and
register the customary law. The investigation was carried out
by various agents ; sometimes, in the early stages, by travellers,
who gathered information as opportunity offered during their
periods of rest, by chatting with the tribesmen about their

! With full Biblography, end Ed. 1999, Presses Unwersitaires.
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traditions. Such travellers for instance as Binger and Duveyrier,
have left original documents about the local customs of French
West Africa. Much better informants were residents who came
later to live in the country, officials and missionaries who remained
for a Jong time, and who, having permanent contact with the
inhabitants, were able gradually to collect their legal recipes,
very often enshrined in proverbs. The residents who might be
styled observers proper, were particularly the French adminis-
trators. Quite serious work, often deserving of admiration, was
done in the French colonies by members of the administrative
staff. More recently, both in the French and English Empires,
Institutes have heen created for the purpose of recording in
writing the local customary law. These are official bodies,
sometimes equipped with cousiderable funds, whose business is
to organise ““ expeditions " of persons duly trained for the work,
to make a lengthy stay and methodically to observe the customs
and laws of the natives. These Institutes were first started in
the United States, then in the Philippines ; more recently they
have worked in Nigeria and the Gold Coast and lastly in French
Morocco. The French have a Service of Sociological Studies in
Morocco whose aim is to observe and record the local facts.
There is nothing equivalent in Algeria nor in French West Africa,
where a recently published collection of  legal customs * is not
free from grave faults, due to the lack of sufficiently qualified
investigators.

If the traditions of local law are to be applied in practice, it
is not enough to have a few scattered collections separately made
here and there. They ought to be brought together, put in
order, and properly arranged, if they are to satisfy the French
mind. They must in fact be codified to ensure uniformity of
legislation. They must be related to each other by a logical and
discursive thread so that in the French colonies, as in France, it
will be possible to judge by deduction and application. Codifying
involves much more than merely ascertaining. It means bringing
together and arranging in one common whole, in one compact
body, observations written down separately and in isolation. To
make use of another term, codification is classification : it is a
change which goes more deeply. In editing, you pass from oral
law to written law ; in codifying, you pass from pre-logical to
logical law. Traditional law was valid because it had always
held good. If you ask a native why he considers such an action
obligatory, and such another forbidden, he will always answer :
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because our fathers did so. This is a datum which requires no
explanation, But to codify is to link together, to explain, so to
arrange the regulations of the old law that they throw light on
each other and that the one serves as corroboration of the other.
It therefore means introducing reason into the body of law;
carrying out a real intellectual revolution by substituting the
logical written word for the pre-logical spoken word. It means
in particular introducing into the customs of the country the
two cardinal principles of all written law: comparison and
contradiction. Comparison is the application: we say such
and such an act is permissible on such and such an occasion, it
will therefore be permissible on a similar occasion ; what is
legitimate in this place will also be legitimate in that other place.
On the other hand there is contradiction ; we say what is per-
mitted on this occasion only, will not be permitted on any other ;
what may be done by day only may not be done by night ; what
may be done indoors only, may not be done out of doors ; what
may be done only before, may not be done after ; and according
to age or circumstance the act is therefore either valid or invalid.
Before these conditions and restrictions can be applied, the
regulations laid down by customary law must first be brought
together and interrelated. The need for unity and the need for
clearness will thus be satisfied. There is need for clarity since
you want to understand, to analyse the matter to the very bottom ;
there is need for unity since you want to put things in order and
to relate your solutions to guiding principles. It is these two
imperative demands of the French mind that have inspired this
labour of codification in the French colonies.!

This labour has been carried out in two ways or rather by
two agents : by the natives and by the French. In some places
there have been authorities earlier than the French who have
themselves reduced their ancient laws into a Code. Such
codifications, made by people who later became French subjects,
were sometimes of a public, sometimes of a private nature. There
were public codes where the local ruler of the country, the king,
the bey or the emperor, gave the order for codification. In such
countries—all too few—the native himsell revealed the native
to us !

In Tong-King and Annam the Emperor Gia-long, legislator

1[An entertaining side-light on how the “ imperative demands of the French
mind ” strike the Arab chiefs and nomads, and are translated into practice by the
minor Prench administrators, will be found in Chap. XVI of R. V. C. Bodley's
Wird in the Sahma (1947). EOL]
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and king—whose tomb near Hué I have visited—secured the
codification of the written laws of his country over a hundred
and fifty years ago : a native Code before the French were seen.
In 1881 the native sovereign of Madagascar had a Code of the
local customs drawn up which is known as the Code of the 305
Ariicles.

We owc Private Codes to various native students who have
enjoyed French education and been trained by the French in
the study of Law. They realised that it would be of interest to
reduce their native legal traditions to order, and they have
published manuals of Customary Law which are thus compendia
of Customary Law committed to writing. The Negro interpreter
Musa Travelé compiled such a manual for Senegal. M. Dim
Dolebsom, hundred per cent Negro, also published in my Collec-
tion a large work on Law in the Mossi Empire.

It can, however, be readily understood that this work of
arrangement was carried out mainly by the French authorities
themselves, in part by private in part by public effort. At first,
and even to-day, private individuals have attempted to stabilise
customary law ; travellers, administrators, teachers, have pro-
duced works, often remarkable works, in which they have
embodied a whole corpus of customary procedures. There is,
for instance, the great collection of Hanoteau and Letourneux ;
for French West Africa therc is the great work of Governor
Clozel on the customary law of the Ivory Coast ; for the Sudan
and the loop of the Niger there is the collective work of Professor
Steinmetz ; and for the former German colonics the great
collections of the law professors for the Kabyles of Algeria
especially that of Kohler and Adam.

At the same time public action was taken on a considerable
scale by the authorities of the colonial Empires, especially the
French and Dutch, a big official undertaking. For thirty years
the Dutch have been labouring hard, and have already published
thirty-two volumes of their great collection of the traditional
native law of Sumatra and Java. In addition to this, they have
made another collection arranged, not according to geography,
but under the heading of questions which they call Pandects of
Customary Law.

The French set a similar work in train a long time ago.
When Napoleon invaded Egypt he took a body of scholars with
him, as well as soldiers, who studied not only the monuments
but also the traditions of the Nile Valley. This expedition,
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which from the military point of view had liitle enough success,
has nevertheless left an intellectual record worthy of all respect :
the great work in twenty-six volumes, known as Description of
Egypt. In this Count Chabrol has described the customs of
the native peasantry, the fellehin. The preoccupation of the
French authorities with ascertaining, codifying, preserving and
applying the legal customs of the native inhabitants may there-
fore justly be traced back to this expedition of Napoleon’s. In
Part I, I have already pointed out the great interest attaching
to this expedition in relation to French ideas about colonies.
More recently, in Algeria and Indo-China, in Senegal and the
Sudan, the French have carried on work in the same spirit,
though, as I have frankly admitted, this work is not without
defects. In Algeria in the 1840’s there was the great collection
entitled Scientific Exploration of Algeria. In Algeria since 1905
there has been systematic codification of Algerian Muslim law.
An advance scheme for a Musulman Code was published as a
result of all this labour, but not put into practice ; for its author,
the lamented Morand, had somewhat audaciously altered certain
points in the Law of Malik.! In Senegal and the Sudan a note-
worthy and sustained attempt was made to ascertain and codify
the Negro law. With the co-operation of the French adminis-
trators scattered throughout the whole country, Governor Brévié
compiled in five volumes a corpus of Negro customs. His method
of procedure is admirable. The native customs, having been
collected and assembled, are to be revised every three years, for
the obvious reason that customary law is more flexible and
infinitely less stable than written law. There is therefore the
donger—and we have scen it in certain countries—that in com-
mitting ancient oral tradition to writing, you may frecze and
petrify the law. It is far casier to modify oral law as required,
than it is to permit the evolution of writicn law ! It is therefore
most necessary to beware of the danger that codification may
prevent the natural growth and change of customary law.
Risking a poor play on words we might say that to codify is to
mummify ; it is to crystallise, to fossilise, to prevent evolution,
to turn the plastic into the rigid ; to fall from one cxtreme to
another !

Codification serves to preserve, but only by adapting and

! [There are several great schools of Muslim jurisprudence. The one whickh
has gained a firm grip of the whole of North Africa was founded by the great practising
judge of Al Madina, Malik ibn Anas, who died A.D. 795. See Macdonald, Muslim
Theology and Furisprudence, Part III, Chap. I (1903). EOL]
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transforming, since the simple act of codifying extorts logic from
the pre-logical.

Well . . . and what are the results of this conservation ?

There are three which we must distinguish, and since they
must have names we shall call them consolidation, utilisation and
amplification.

When the preservation is perfect, when what was is retained
exactly as it was, without addition or subtraction, we have
consolidation. 'We respect what we have found and alter no jota.
This is what our lawgivers aim at doing when they promise and
proclaim, be it by law or by treaty, that they will not tamper
with established custom.

When we exploit native usage to our own advantage, that
is utilisation. For the purpose of domination we make use of
local customs. We fancy that by preserving them we are making
government easier for oursclves ; they play into our hands and
serve our interests. Though it was in the first place merely a
promise on our part, we discover that for our own purposes it
is better to keep the old customs than to destroy them. We are
naturally tempted to stress them, to rely on them, to strengthen,
and in so doing to alter them. We make them subserve our
administration, as in Algeria, Morocco and elsewhere, but without
openly or directly altering them, and aking care not from pre-
judice to offend against them.

When we transplant the customary law of one region to other
regions, we have amplification. We thus extend to populations
who never knew them, regulations valid elsewhere, giving these
regulations a “ wider scope ”. Finding them operative in one
place, we transfer them without alteration to another. We thus
confront the natives with a brand-new law, not of French manu-
facture, but one created by other natives, ncar or distant neigh-
bours. Those great inventors, the Romans, practised such
amplification. They found existing in some distant country
various customs which they extended without alteration to other
countries, because they thought them either more useful or more
humane. They frequently said so. In certain parts of Palestine
there was a Jewish custom by which a prisoner was released at
the Passover by the people’s wish, and the Proconsul was power-
less to veto their wish ; he was obliged to set free the prisoner
indicated. Rome cxtended this tradition to the whole country,
in order to soften the extreme severity of the Jewish penal law.

The French did the same thing in Madagascar. They found
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amongst the Sakalaves and the Hovas an institution called the
Jfokonolona, an ancient commune, and they created similar com-
munes throughout the whole island in order to have living
institutions to negotiate with, which could act and respond
communally. For the same purpose they extended the Chinese
“ congregations * in Madagascar. The Chinese immigrants had
here and there—not everywhere—formed themselves into a sort
of religious association which had a chief and which answered
for its members to the authorities. The French found this
arrangement convenient, and extended it by law to the whole
country. When, some sixty or seventy years ago, they founded
Provident Societies (Sociétés de Prévoyance) in Algeria and Morocco,
they were amplifying a customary practice of the country. In
certain places the natives were in the habit of excavating “silos”
or grain reservoirs by communal labour to preserve their cereal
crops. Inspired by this silo-idea, the military in Algeria and
Morocco instituted in 1868 the Provident Society which was to
have so great a future.

In all these cases, however, whatever the results and whatever
the methods employed, conservation necessarily involves altera-
tion. For the real way to effect conservation is not obstinately
or blindly to arrest development, but tactfully, discreetly,—if
necessary secretly—to adapt, making a new thing out of the old,
Not infrequently it has been possible to rescue the old customary
law by a felicitous adaptation, carried out by some governor or
administrator whose very name has usually been forgotten. We
do not know who the Englishman was who induced the Ashantis
to give up human sacrifice and persuaded them to substitute a
sheep’s head for a man’s, one head for another. By copying the
procedure of Abraham’s sacrifice, he was able to retain—as much
of the ceremonial as could be preserved !

BIBLIOGRAPHY

Marsoen, R. : Sumatra. (Codes of Sumatra, 1799.)

Coresrooke, H. T. : Digest of Hindu Law, 1797, based on the collection of
Sir William Jones.

Ecrus, A. B.: Polynesian Researches. 111, 1831. (Mission Codes of Oceania
from 1819.) See next entry.

Savvin, G.: Jles Hawai, 1893, p. 58 L.

MaRre, A.: Codes des successions et du mariage en usage & Jape . . . , 1874,

Boumars, A., and Pavrus, R.: L'Indochine frangaise, I, 1885, pp. 131-58.
(Code Lasserre, text in Excursions ct reconnaissances, No. 6. See Villard,
udgm, No. 5.) Similar work by L. Bourayne, 1904.



408 THE PROGRESS OF LAW

Picanon, E.: Le Laos, 1891, (The ancient Code of Vien Tian.) Résumé
in A. Raquez, Pages laotiennes, 1902, p. 403 f.

Sawean, J. M.: Fanti Customary Laws, 1897.

MEvsonNassE, V. 1 Code civil musulman suivant le cadre du Code civil frangais, 18g8.

Van KoL : Maintien des organismes indigénes, Congrés sociologie coloniale,
1909, L p. 24

SILVESTRE, J. : Considérations sur Détude du droit annamite, 1901, (In the form
of a Code.)

Joet-Duvar, E. : Lhistoire comparée du droit et U'expansion colon. de la France,
Annales inernal. d’histoire, 1902 (Bibliog.), pp. 116-46.

SteiNMETZ, S. R., and OTHERS : Rechisverhditnisse von eingeborenen Volkern in
Afrika und Ozeanien, 1903. (With native collaborators.)

Crozer and ViLLamur, R. : Les coutumes indigines de la Cite d’luoire, 1902.

CaseLy Hayrorp : Gold Coast Native Institutions, 1903.

GRAULT, A.: Enquétes sur les cout indigénes de PA.0.F., Nowv. Rev. Hist,
de droit, 1903, p. 95 £

ViLLamur, R., and Derarosse, M. @ Les coutumes Agni . . ., 1904,

Le Code pénal de la Corée . . . , with a table by G. Crémazy, 1904.

Crossy : Fanti Laws, 1905.

Kouver, J. : Das buddhistische Recht der Khmers im Kembodscha, Jeitsch. vergleich.
Rechts wissenschaft, XVIII, 1905, pp. 313-57.

Garros, G.: Les usages de Cochinchine, recueillis et commenlés, 1905.

Asou Berw : Usages de droit coutumier dans la région de Tlemeen, 1906.

Mewmnor, K. : The Codification of Native Law in the German Colonies, Fournal
African Society, VII, 1908, p. 159 f.

PuiLastrE, P.: Le Code annamite. New complete French translation, 2nd
Ed. 190g (superseding the older trans, of Aubaret).

VoLrenHoVEN, C. vaN : Miskenning van het Adatrecht, 190g.

Adatrecht bundel, 40 volumes since 1910 (arranged according to regions).

Pandecten van het Adatrecht, 7 volumes (arranged according to subject).

Devarosse, M. : Haut-Sénégal Niger, Vol. III, 1912.

KOHLER, J. : Das Adairecht auf Fava, Seitsch. vergleich. Rechtswissenschaft, XXVII,
1912, pp. 464-484.

Koneer, J.: Das Togorecht, ibid., pp. 135-41.

Coxri-Rossint, C. @ Principio di diritto consuetudinario dell’ Eritrea, 1916.

Sitte und Recht in Nordafrika, 1919.

Literatuurlijst voor het Adatrecht van Indonesie, 1920.  (Bibliog. covering Cambodia,
Annam and Madagascar.)

Rouy, H. : Du respect des coutumes indigénes, Institut Colon. internat., 1921.

Jonouz, E. pE: Le respect de la coutume, Congo, May 1921.

Tausor, W. A.: Life in Southern Nigeria, 1923. (Index, s.v. Native Courts :
“ cases ” under native custom.)

Moussa TRAVELE, . . . Recueil de droit coutumier bambara et malinké, 1923.
{Native author.)

Apsare, A, K.: The Laws and Customs of the Yoruba People, 1924. (Native
author.)

Smoney Hartranp, E.: Primitive Law, 1924.

MiLuioT, L. ¢ Les nouveauxqanoun kabyles. Hesperis, 1926, No. 4. (Clandestine
digests of customary laws, edited.)

InsTITUT COLONIAL INTERNAT. : La politique coloniale par rapport aux us ot coutumes
indigines . . . 1927. (Numerous reports.)

Ber, A.: La codification du droit musulman en Algérie, Revue hist. relig., 1927,

PP- 175-92.

Sovus, H. 1 Traité de la condition des indigines en droit privé, 1927, New Ed.
in Dareste, P.: Traité de droit colonial, II, 2, 1932.

Code Laotien, 1927.



CONSERVATION 499

Guevara, V. J. : Das Gewohnhatsrecht der Indhaner von Perw. und seme Anpassung
an gas mademef Recht , Ketsoh. verglack  Rechtsunssenschaft, XLIV, Sept.
1928, p. 314

Avam, L : Utber Stte und Recht emsger qustralschen Stamme . . thd , pp. 1-g0,

Scrurz-EWERTH, E., and ADam, L. : Sutten und Gewoknhetsrecht der Emgeborenen
der ehemal. detschen Kolomen . . . 1929-30  (Several collaborators.)

Conti-Rosaint, C @ L'Abissima, 1929.

ScHRIERE, B.: Western Influence n the Malay Archspelogo, 1929, p. 158 f,
(Changes of custom.

Rapcrrrre Brown, A, R. 1 Engyel, of Secial Saences (Seligmann), s v, Primitioe
Law.

GartHorne, E. R. : Application of Natwe Law, Bantu Studres, IIT, July, 1g2g.

Berthier, H.: Drot cunl malgacke, 1930.

Devarosse, M : Enquéte colomale dans I Afrique occid et dquat, sur Porganisation
de la famlle ndsgéne, 1930.

Recuerl des aus du Comsté consult. de yunsp annamute, 1930.

Code crnl & Pusage des yund. indigénes du Tonkin, 1931.

Le Code nges 305 articles de Madagascar, 1931, (From my collection of Ethnol,

Maunier, R. : Los frangasse et coutume indigéne en Algére.  (From my collection
coutumes Kabyles.)

Natal Code of Natuwe Law, 1932 (Pretoria), See mext item.

Starrorp, W. G . Natwe Law as Practised m Natal.

VaNDENBOSCH, A. ¢ Customary Law wn the Dutch East Indies, Fournal Comparatwe
Legislaion, XIV, Feb. 1932

VoLLENHOVEN, C. vaN: La déicouverts du drost wndonésien, Fr. trams. 1933,
(From my collection of Ethnol. Furd )

Geisvar, L. : Recues! des coutumes cunls . . du Sénégal, 1934.

DiaGNE MAaTAPE : Notes sur les coutumes des Dioddas . . . , Bull, ensesgn, A.0.F.,
XXII, April-June, 1933 (Native author)

MENALQUE, M : Coutumes cuwles des Baoulds, 1933

Novelles de drost colomal, 2 vols., 19351 (Belgtan Congo.)

Darras, M. : Le nouvean Code el du Tomkin, 1935. (Law Thesis, Pars.)

Leschnft fur verglechende Rechtsuassenschaft, 11, 1936, p. 360 f. (Table of
Vols, XXI to L.)

Maunier, R.: Lot orale et los éerste aux colomes, Zeatsch. fur schwerzer  Recht,
LVI, No 1, 10937.

Maroy, F. « I dinity consuetudinar: delle gente etoprche e of diritto colomale 1taliano,
Extr. Civita fascista, IV, Nov. 1937.

LewiN, J  The According of Natwe Law and Custom, Fournal Afnca Society,
Oct 1938

CamerLYNek, G. H.: Cours de drast enal annanute, T 1, 1938,

Annuaire de document. colon. comparée, 1938, I, p 196. (Belgian Congo)

ScHAPERA, L. 1 A Handbook of Tswana Law and Custom, 1938 (Bechuanaland.)

TuurNwaLD, R.: Verglachende Rechiswissenschaft, Eingeboreniecht und Kolomal-
recht, Zetsch, verglech, Rechtswiss , LITT, 1939, p 1 f

Coutumiers jundiques de PA.O.F. 1930.

ViewLarn, G.: Noles sur les coutumes des Peuls, 1939

Antomarcl, O.: Recued des coutumes Mos du Darlac, 1940 (Hanor )

Mauneer, R.: Le Code pénal indigine de PA.OF Académie Sciences
Coloniales, July, 1941, pp 164-78.



CHAPTER XLVII
ABROGATION

The opposition to the State by the tribe, the family, or the
church, was bound in earlier days to lead to an abrogation of
native customs. There are four aspects of such abrogation :
its methods, motives, degrees and means.

There were different methods of abrogation. It could be
effected purely and simply by abolition, by drawing a blue pencil
through the old native law, or through such and such an item
in the old verbal Code, without replacing them by any “ pro-
visions ” drawn from French law. This was abolition in and
for itself.

We have abrogation also, however, when a new legal rule—
often derived from French law—is substituted for the rule sanc-
tioned by customary law. In bath cases, the old law is abrogated,
in the one case it is not replaced by anything, in the other a
new rule is substituted which is equivalent to adapting the old.

The motives of abrogation may be either the assertion of
authority or the pressure of necessity.

The legal rules of customary law may be abolished merely
to display authority, to confirm  sovereignty ”, and to demon-
strate the ruler’s power. In the very earliest days of the French
occupation, people sometimes plunged hastily into new legisla-
tion, suddenly and without reflection, cancelling the old tradi-
tional Jaw, without considering whether there was any need to
do so, or even any advantage, or even whether it would be
convenient to themselves to abolish it. This was obviously done
simply for the pleasure of asserting the newly acquired authority,
just as children use and misuse a new toy.

As early as 1664, Governor Tracy in the Antilles was instructed
to wipe out all the Caribbzan customary laws without exception,
and impose on the people the laws of the Kingdom of France.
This was done—at least on paper. In 1858 when the French
established themselves in the Marquesas Islands all haste was
made to abolish the majority of the customary procedures of the
country. It is easy to understand why cannibalism should be
forbidden and also the blood-feud, which was all the rage in the

islands and was fast helping to depopulate them. There were
500
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other prohibitions, however, for which it is not easy to see any
necessity : the people were forbidden to tattoo thcmselves, to
sing or to dance, to visit the altars of rude stone where they
were wont to perform the worship of their old gods ... In
these things the sheer lust for *displaying ™ authority is un-
mistakable . . . It is a natural law that all power is inclined
to assert itself, in order to impress the wielders of power them-
selves as well as to impress others.

In the Philippines at the beginning of last century, the
Spaniards also set themselves to destroy root and branch the
customary ways of the inhabitants. The French have at times
toyed with the idea of doing the same, but they have never
ventured to push the process through to the bitter end, Yet
in Algeria a decree of 1886 revealed their desire to assert their
sovereignty, merely for the sake of displaying it and for no other
reason, by abrogating the old customary code of law. This
decree assumes that in future French law will be the common
law, and that Muslim law will be the exception. This was a
complete reversal of French policy, for hitherto French law had
not interfered between Algerians except when this was necessary
to maintain public order or in certain exceptional cases which
were specified and enumerated ; that is to say French law was
in the background not the forefront of the scene.

When abrogation was due to necessity, it was carried out more
openly. While spiritual imperialism reigned, a moral obligation
was felt to promote the cause of humanity. Plutarch in his
day (Roman Questions 83) wondered whether native traditions
in the colonies should be abolished in all cases where they were
barbarous and cruel ; he wondered particularly whether an end
should be made of the sacrifices of women and children. His
conclusions were extremely tolerant and prudent . . . but he
had at least raised the question of moral obligation.

Then the question of social necessity atrises; more or lcss
urgent material interest : let us call it ufiliy or at least conventense
both for rulers and ruled. Since the French go to the colonics
to “develop” undeveloped resources; since they therefore
govern there for the benefit of the inhabitants old and new, they
must establish comfort, and in the first place material comfort
or well-being. For if the verb ““ to civilise  has any practical
meaning it is this : to provide material comfort. Whenever the
pre-existing system appears contrary to the nceds, the utility, or
the conveniences of the new comfort it will be in part or wholly
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abolished. The connotation of *“ comfort * as understood by the
French was firmly defined by Quesnay. He used to say that
the benefits of all government are security, liberty and property.
Those werc ““the rights of man” in 1789. Auguste Comte
insisted that order and progress must be assured : no progress
without order, but also no order without progress. In a report
of 1847 on Algeria, de Tocqueville said that for the natives the
advantages of French expansion were : “ first security, and then
simplicity and rapidity ”. These things should be given to the
colonies by abolishing where necessary the provisions of their old
system which are incompatible. To make his point clearer let
us say that the French must—or think they must—abrogate the
custornary law of the colonies when it threatens to interfere with
security ot prosperity.

The first benefit to the colonies, which the natives never
knew before the coming of the Europeans, is security. Security
covers many things : security of person, of goods, of justice. ~Sccurity
of the person means the native’s being able to come and go without
risk of life. This implies the abolition of vendettas, of cannibal-
ism and of head-hunting, the abolition of human sacrifice, male
or female, of infanticide, and in particular of widow-murder.
Security of the person demands the abrogation of age-old,
deeply-rooted traditions. Security of gosds means putling an
end to the despotism of the sultans, who expropriate and confiscate
without indemnity or compensation : an evil practice kept up
as we know by many a “republican” government overscas.
Instead, the French aim at giving their subjects the privilege of
keeping and preserving their possessions without fear of these
being arbitrarily seized or plundered by any authority, though
this means abolishing various regulations of the old system.
Granting the colonial native the certainty of regular and guaran-
teed justice brings him security of justice. To do this, it is necessary
to abolish the right, which rulers and tribal councils and heads
of families used to possess, of administering justice without any
supervision, according to their uncontrolled arbitrary caprice ;
the right which native kings excrcised of deciding the fate of
any of their subjects, simply in accordance with their own mood
and temper, and of prescribing penaltics without taking account
of any accepted standard. In the more advanced countries, the
Muslim Qadhi or the Jewish Rabbi was free to pronounce
“ arbitrary sentence ” on an accused, simply at his own whim,
without being bound by any tradition. This type of insecurity
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had to be got rid of ; rules had to be laid down and powers
restricted, if the rights of the individual were to be guaranteed.

Another benefit is prosperity, the possibility and opportunity
given by the French to the native to develop his resources and
increase his wealth. “ Enrich yourselves ! ” is the watchword.
This is one of the reasons, often the main reason, of the prohibi-
tions the French have decreed. Everything in the old system
which put the brake on the increase of prosperity, everything
which militated against the convenience or advantage of the
population as a whole, had to be abolished or restricted, abro-
gated or at least modified. Two items frequently recurring in
the old customary law were particularly harmful ; destructions
and obstructions.

Destruction.  In many cases it was a religious obligation to
destroy or to bury things of great value. There were sacrifices
of men, women and children—a destruction of vital capital.
There was destruction of property, movable or immovable,
especially of animals. Large-scale sacrifices of cows and buffalocs
were prescribed on the death of a sultan ; in the Celebes this
might run into thousands. Reluctant as the Dutch were to
interfere with the Adatrecht, they were compelled 1o forbid animal
sacrifices which were ruining the native populations. Cerlain
tribes slew in sacrifice all their animals—or almost all—thus
robbing themselves of their entire livestock !

Obsiruction. The old customary law frequently stood in the
way of development, and its traditions hampered productive
progress. There existed in Dahomey the custom that persons in
mourning must abstain from work for a whole year, and this
practice uniformly prevailed until the French came. It is not
tolerated in these days of restless activity. When a family ceased
to cultivate its fields this spelt starvation, and government had
to intervene to get rid of this ancient taboo. In most countries,
but especially in Negro countries, there was great abuse of
festivals and orgies, such as France had suffered from in olden
days. The problem was in fact the same, or closely akin, so
true it is that everywhere progress is bound to move along the
same lines. It was imperative to put a stop to the natives’
inveterate habit of spending their time in dancing and festivity,
wasting months that should have been spent in productive work
and thus unwittingly bringing famine or scarcity on their heads.
These are the things which obstruct progress. The diversity of
these obstructions that must be got rid of—picturesque though
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they sometimes are—is illustrated by the serpent-worship of the
whole Sudan. There is not a house in the whole of North Africa
which does not keep one of these reptiles, though of a harmless
kind. In the Sudan and in Dahomey, on the other hand, the
serpents kept are often poisonous. They are taboo and you
must not kill them, though they invade the White Man’s house
as well as the Negro’s. Captain Leonard has reported that on
the Lower Niger whole towns are infested by pythons which are
held to be ancestral. In one place only a big fire was successful
in getting the better of them! And what a waste of chickens
to feed them ; the destruction of all the feathered livestock, you
might say! All these snakes, crawling from house to house,
devouring the fowls, touring the alleys in gangs up to four or
five at a time! If you find one on your premises you must
make enquiries to find out whose it is, and restore it to the owner,
after the priests have performed the necessary rites. The English
who, as we know, are very chary of interfering with local customs,
had to take indirect steps—a thing they are fond of—to end
serpent worship in Nigeria without explicitly forbidding it. In
Negro religious ritual orgies were a danger ; the use of ordure
and excrement was too common ; prostitution, homosexuality
and bestiality were rampant . . . All these practices are calcu-
lated to injure the people, even from the merely utilitarian point
of view—quite apart from the moral. They are prescribed or
tolerated by native religious tradition. So even if you are Dutch
or English, and reluctant to take action in matters of native
custom, you are sometimes driven to intervene and abolish or
modify.

Such are the reasons for abrogation ; what are its degrees ?
Two must be noted according to whether a custom is abolished
unreservedly or conditionally. Such and such an act or decd may
be absolutely, totally, unrescrvedly, forbidden. That is the
French idea of public order : not to permit such and such an
item of the old system to be endured or tolerated. Battle is then
directly joined. It sometimes happens that the prohibition is
ineffectual and resistance to it successful. When you forbid
child marriages, for instance, amongst Hindus or amongst
Muslims, since these obviously endanger the prosperity and the
health of the native races : a sullen secret obstructiveness is met
with, so strong that the registration department is powerless.
When the French forbid the Berbers of Algeria and Morocco
1o allow a father to fulfil what he conceives to be his duty by
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killing a daughter who has been guilty of adultery—I can
personally bear witness to the fact that this is done; I have
known it—the people disobey and the murder is carried out.
No relative, no neighbour dreams of denouncing the murderer,
for they believe that what he did was right.

Conditional abrogation may work out better, People may be
forbidden to follow such and such a custom in future, but be
permitted to keep it up for the time being, a longer or shorter
time-limit being conceded. The French do this in Algeria, in
Senegal and in the Sudan. They do not absolutely forbid such
and such a native rite, but they insist on a permit’s being obtained,
authorising the celebration of this rite or that festival. They
realise that it is prudent to tolerate the ancient custom for a
certain time ; they do not accept or adopt it but they tempor-
arily suffer and permit it under government authorisation. In
Algeria, in accordance with the law regulating the indigénat, an
official permit is necessary for the begging pilgrimage known as
Zlarah, a sort of tax levied for the benefit of the Marabuts.
Similarly permits are required for public banquets which give
opportunity for dissipation ; for opening a Quranic school ; for
sheltering vagabonds, which was traditionally a moral obligation,
hospitality being a religious duty. There are traditions which
the French dare not wholly abrogate, but they wish to remain
the judge of when it is opportune to tolerate them. Hence
they insist that in every case permission must be asked and ob-
tained. That is how matters stand in practice in the Ivory
Coast. Without formal or express permission being given,
officials at their discretion tactfully * turn a blind eye ™.

During a period of transition it is possible to let ancient
customs die a natural death, customs which no one would think
of rudely abolishing at once. A great student of the Negro
soul justly said that to reform with real success you ought at
first to proceed by half measures, you ought to seem to be
retaining while surreptitiously undermining. You would for in-
stance preserve the duty of paying compensation or * compound-
ing ” by an indemnity in the case of a blood feud. Hesuggested
—this was thirty years ago—that you could preserve the theory
of putting habitual robbers to death, while arranging to connive
at their escape ; you could retain certain sultans and petty kings
with all the outward appearance of arbitrary power while grad-
ually neutralising it.

L [See p. 708. EOL]
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Finally there are the means of abrogation, the procedures by
which you can intervene to put an end to the old system, whether
immediately or in the future, whether openly or discreetly. The
French have three means: suggestion, agreement and injunction.

First, there is suggestion. By teaching and education you may
subtly incline the natives spontaneously to give up their ancient
traditions without their feeling that they have done so under
pressure. This is the purpose of the palavers in West Africa and
the shikapahs in Algeria and Morocco @ spontaneous friendly
conversations between ruler and subjects to convince them that
they have every right to abandon their traditions and that this
would conduce to their convenience and advantage. Since the
days of Faidherbe and Galliéni this method has been successfully
employed to induce the Negroes, by free discussion, to consult
their own security and prosperity by giving up their old system.
It is desirable to induce them to stop burying their dead in their
huts ; to stop taking a pride in challenging each other to drink
till they end by rolling on the ground ; to give up their super-
stitious dislike of taxation and their dread of the census—which
as I have said the primitive mind counts as a sin. It takes a
long time to wean them from their fear of being counted. I
is sought to stop the practice of giving false evidence in regard
to kinsfolk ; to persuade them not to multiply the worst ex-
travagances of making gifts and presents especially to chiefs and
Marabuts who used to live on such tributes ; to induce them not
to soil paper money. It required a whole long course of educa-
tion, which ended however in success, before the Senegalese and
Sudanese could be prevented from despising and defacing bank
notes. It is still more difficult to wean them from blind belief
in griots and sorcerers : more difficult, and so far unsuccessful,

In the Philippines an equally liberal method has been tried
to induce the inhabitants of the interior, barbarians to a man,
the Nigritos of the central highlands, to compound a blood feud
by a money payment as indemnity. A Philippine chief took an
immense pride in hanging as many human heads as possible
round his verandah ; the more smoke-dried enemy heads you
could display, the better your chance of a brilliant marriage !
First the Spaniards and then the Americans have, so they tell
us, been extremely successful in abolishing head-hunting in
certain places ; not, they explain, by forbidding it— which
would have heen useless—but by skilfully, patiently, elaborately,
and by very slow degrees introducing substitute satisfactions,
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taking account of the well-known evolution of head-hunting
practice.

Suggestion often leads on to the second means of abrogation :
by agreement.  'When you are dealing with advanced people, you
may be able by simple discussion, without any insistence, to
persuade them willingly to agree to renounce such and such a
custom or such and such an item in their customary system.
Amongst the Ancients a certain Tyrant of Syracuse, Gelo by
name, signed a great treaty with Carthage, in which the Car-
thaginians pledged themselves to put an end to their customary
practice of infanticide. In recent times, this procedure of abro-
gation by voluntary or imposed agreement has become common.
The English in India have in the course of a hundred years
repeatedly made treatics modifying the murder of children and
widows. In 1812 the East India Company signed treaties with
several Indian rulers to abolish child murder which was a custom
prevalent among the Indians., These treaties were known as
sanads and their number increased under the Crown. In Java
the Dutch negotiated with various rajahs to get them to abolish
widow-sacrifice, a custom which was very much alive amongst
the Javanese.

Lastly comes the injunsiion, when the force of the law is called
in to forbid a certain practice. The legislator decides that the
old custom must no longer be kept up; this is civilisation by
legislation. The procedure has its ancicnt as well as its modern
history.

In ancient times the law of the vanquished was abrogated
by injunction. In Palestine and in Syria the conquerors forbade
both human and animal sacrifice, the law of retaliation and the
blood feud. They abolished mutilation and they weakened the
power of the family. We learn from many inscriptions that they
forbade family clans to pursue either an active or a passive
vendetta. They thus acted as active reformers.

In modern days the French have not been afraid formally
and publicly to announce that they abolished by law such and
such a rule of the pre-existing system. In so doing they were
frequently confronted by vigorous protest and resistance, especially
amongst peoples of the more advanced type. A French decree
of 1870 granted French nationality to the Jews—almost all the
Algerian Jews—thus making them subject without restriction to
French codes and laws. This automatically prevented their
practising their old Mosaic legal system, From the first moment
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they resisted, wishing to preserve their customs of polygamy and
the leviratc—the obligation for a man to marry his deceased
brother’s widow. The Rabbis had to exert pressure by interdicts
and religious sanctions, such as refusing the rites of burial, before
the recalcitrants could be induced to give in. Decrees of 1874
and 1880 deprived the Kabyles of Algeria of their traditional
tribunals and their tribal and communal jurisdiction, replacing
their jama’s by French justices of the peace. Their resistance
to this has long since died out. The truth is that, unknown to
the French, they quietly rctained their ancient tribunals for their
own private use.

Abrogation of ancient customary law has always taken and
is still taking place, tending to establish in the French colonies if
not a national at least a colonial order, more comprehensive in
fact than the national order, less narrow, less close-knit, since
it compromises with the time-honoured native system by recognis-
ing polygamy, repudiation, and many other characteristics of the
earlier law.



CHAPTER XLVII
ASPECTS OF TRANSFORMATION

Conservation then, naturally implies fransformation, which, as
I havesaid, may be spontaneous, or suggested, or imposed, and which
is bound to take place, always and everywhere, whether desired
or not. The question for the subject peoples is therefore not
one of preserving their ways unaltered, but of changing them
cither in defiance of, or in accordance with, French wishes,

Changing them : how, how far, and to what end? What
is the fest, we might say, for any given people of whether it will be
able, and will know how, to change its ways to advantage?
Malinowski for the Pacific Islanders, and other anthropologists
for the Africans, have tried to calculate the power of adaptation
of a black race. 'The capacity for self-alteration which we want
by some method or other to estimate, depends primarily on the
nature of the climate. Bastian noted that the inhabitants of
distant countries were more inclined to progress, and better
able to achieve it, if they enjoyed a temperate climate than a
tropical one. The dwellers in extreme climates were, he thought,
less adaptable than those of temperate climates.

As regards the change itself we must note its degrees, its subjects,
its methods and its objects.

There are various degrees of transformation of which the two
principal are reception and adoption.

Reception : 'The native may accept for a moment, not for
ever, provisionally, temporarily, some “item of culture ”, a way
of acting, an object of use. He may put on shoes, don a hat,
purchase Europcan products, fling himself on to symbols of
European “ progress *, such as are to be seen in shops or markets,
such as are illustrated in European “ catalogues ” and “ maga-
zines * which circulate everywhere. He accepts for 2 moment ;
one article perhaps to-day, lo-morrow another. In this early
stage the manners and customs of the dominant people effect
no real penetration amongst the natives; they change their
minds, they try this or that and give it up again ; these fancies
of theirs—it would be misusing words to call them “ conver-
sions "—are of no duration ; they are matters of fashion, not of
custom. The wind may change—as it does in France too. If

8.0,C.~—2 509 b—2
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the natives are ignorant of the latest fashion in the dressmaker’s
sense, the French show it to them.

Adoption : indicates a deeper kind of change, when the native
permanently accepts and definitely steeps himself for a long
period of time in the ways of the ruling people. Whether he
does so entirely voluntarily or not, is not the question ; he has
assimilated himself intimately and profoundly to his rulers ; or,
to use an Americanism, he hag “ acculturated ” himself. Com-
plete acculturation means adopting a culture in its entirety,
down to its very depths, or at the very least adopting its major
distinguishing and characteristic “features .

Reception is of a day, adoption is for ever. Reception is of
material objects, adoption is of abstract concepts. These are the
alpha and omega of transformation with the whole rich range
of the alphabet between. To be * assimilated * or * accultur-
ated ¥, it is not enough to wear—as they do in the Sudan or
Maghrib—sock suspenders !

The subjects of the transformation are those who are more or
less strongly affected by it. Not all will be, but individuals will
become carriers of change, either receiving or adopting. It is rare
to be able to talk of a whole society or group becoming trans-
formed en dloc. It does of course sometimes happen, and we do
not deny it, that an entire kingdom reforms its manners and
customs, and even its law, because the king is still the almighty
master and wills it so, and his subjects follow him.

More normally, however, the French have found that only
certain of their subjects play a part in the transformation, some-
times it is the younger set and sometimes too—for in real life
nothing is perfectly simple—it is the older ones; but more often,
as in Europe, it is the young people who make revolutions.
Sometimes it is the men only, and not the women who, at the
outset at least, are less exposed to the new influences. It may
then happen that after a time there arises a cleavage between
the sexes, who are alienated not drawn together by the change.
The atmosphere of the salamiik is changed, but not by a long
way the atmosphere of the hgramlik. Hence arises a mental and
moral divorce between man and woman which is one of the
dramas of the East. It is only the men who turn to the French.

More than that : in one sex, or in one age-group, there are
certainly at the start, only some individuals who turn French-
wards; progressively-minded people loving novelty; amateurs
of the new, not its haters ; those who from temperament, or
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perhaps from ambition, are ready to receive or to adopt French
ways. At the beginning they are few. They have to cut them-
selves off and separate themselves from their fellow-countrymen.
They are thenceforward in a class apart, men morally uprooted
who have drunk deep of the cup of progress and have broken
with that past to which the rest of their kind are still in bondage.
These transformed, advanced, “ evolved ”, individuals present
a great problem to the French. For a very long time they form
a small minority severed from their own community, who must
be placed under some special system ; they must be considered
apart ; and, however reluctantly, the French must treat them
apart.

There are various methods of transformation. We must here
make delicate distinctions and ask ourselves no longer who and
by whom and how far, but how and in what way, the change of
institutional order can be brought about. How can local tradi-
tions adapt themselves to the needs of the new order ?—this is
a problem of sociology.

Briefly, it is fitting to distinguish four methods of change,
two of which we have already spoken of : the native tradition
may be abrogated or confirmed, degraded or aliered. The need to
define must never tempt us to forget that this great phenomenon
is one and indivisible, that it is always a simultaneous abolitton,
conserpation, transformation, and adaptation, and that it is also
innovation and invention. If then there is first, as we remember,
abolition, abrogation, as a first aspect of transformation, there
is also transformation itself in its three aspects: confirmation,
degradation, alteration.

Taking confirmation first ; this is a recall, and 2 useful one,
this French preservation of ancestral custom, a conservation
which, as we have seen, may be a restoration or an intensification.
It becomes a transformation none the less—as I have pointed
out—from the mere fact that the means the French employ to
preserve the tradition are new and introduced by the French.
Thus the ascertaining and editing of the old customary law is
assuredly a transformation, since in order to maintain the local
native customs the French have translated them from oral into
written law. To preserve the substance, they change the form
by certain and sudden revolution.

It is, however, often the subject peoples who spontaneously
transform themselves to procure the confirmation and continu-
ance of their ancient usages. It was quite recently discovered
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in a remote corner of India that the Post Office was receiving
human heads, correctly packed to be sent by parcel post.
The reason was that in those parts every would-be hushand was
bound to cut off an enemy’s licad and send it to the family of
his future wife. In order to send it quicker and to a greater
distance, he was making use of the English methods of despatch
and delivery, and was sending the necessary trophy by parcel
post! Government had therefore to forbid this particular adapta-
tion of custom ! In acting thus the native was freely and spon-
taneously confirming the ancient custom of head-hunting while
exploiting the novel facilities !

We do not need to go so far afield. From the mere fact
that in many places the French for their own convenience exalt
and magnify the native chief, as they do in Morocco, they confirm
and intensify the earlier state of affairs, and at the same time
by the same act transform that state of affairs. Once again
we see that everything is interlinked : they change by pre-
serving ; they preserve by changing.

Secondly, there is degradution. Very frequently, perhaps in-
deed too frequently, the new order undermines and degrades
the local customs without the French as it happens being able
to prevent this; realising it perhaps, but seeing no remedy !

Thus they shake the chief’s authority after having first shaken
that of the paterfamilias who reigned over the kindred. Amongst
the more backward they shake also the authority of the old man,
the ancient of days. Once again this occurs without their being
able to avoid it. The mere fact that the French are forced,
by the French and for the French, to administer the country
and consequently to “ nominate  some “ administrators . Thi«
inevitably impairs the authority of the chief, of every chief, in
all surroundings and in all degrees : the authority of the king,
of the tribal chief, of the “ paterfamilias ” on the three principal
planes. Amongst backward peoples it impairs also the authority
of the council of elders, which amongst them used to be of great
weight and of divine right. The council of elders was a Senate
in rags, and sometimes entirely naked, always venerated, always
redoubtable. They impaired finally in the very heart of the
home the authority of the husband, who before their arrival was
well nigh almighty, and who now sees his power always restricted
by their action. To all these authorities, these pillars of the
social order, the French bring weakness and degradation, for
this is unavoidable and necessary !
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The change may go very deep ; children are released from
their father’s power, subjects from the power of the sultan, the
young from the ancestral power of their elders, the wives from
the power of their husbands; in a greater or a less degree,
sometimes very slightly, sometimes very strongly, but inevitably
to a certain extent. And this is necessary. This is a transforma-
tion which must be wisely guided, controlled, limited and ended.
It must be recognised, for it takes place always and everywhere.
Machiavelli taught that when introducing anything new into a
country conquered at the neighbours’ expense, it was important
to retain as far as possible the semblance of the old. If reform
is necessary, it ought to be carricd out after preparation and
with due consideration, leaving the subject people under the
illusion that their old traditions will be maintained, even if they
are in fact being gradually, unobtrusively, progressively, modified
—as is necessary. That seems to be sound psychology.

Lastly, alteration is the deliberate, premeditated act of intro-
ducing a change, at least a partial change, into the local usages ;
of reforming without 2bolishing, in order to effect an improve-
ment—or what is believed to be an improvement—in the cstab-
lished ways. This may best be achicved by inducing the native
to take action, and freely, consciously and clearly to effect the
change, thus conceived, in the traditional customs previously
observed.

Thus by their teaching the French transform ceremonial
ablution into the washing and cleansing of the body, so that the
religious rite becomes a measure of hygiene,  after the manner
of white men” as the black men say; for under their system
the purpose of ablution was not to cleanse the body, but to
purify the soul before entcring into communion with their god.
The change consists in altering the custom a little, modifying
the execution and procedure and . . . slightly emphasising the
physical benefit. The alteration is a real reform. Without by
any means abolishing the custom, you change this, you change
that, you slightly stress some point, sometimes as in this case
very slightly ; a little more water, or with a more generous
supply available a lot more water, and ablution becomes washing
in white man’s fashion. The ritual act becomes a civil act, the
spiritual becomes material.

Confirmation, degradation, alteration : these are mot all. In
every case there follow inmovation or invention: in a word the
introduction of usages unheard of by these peoples. It is no
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longer something already present, already existing, already estab-
lished, the bearings of which are being altered in the ruler’s
interest, it is something unknown which is being revealed, some-
thing strange which is being brought in: it is revolution, not
transformation. The railway, the road, the canal, the ship, the
acroplane, the bank, the credit system. In recent times French
dogmas and hopes, French dreams and discussions are introduced :
this is innovation and revolution, something very radical, requir-
ing separate detailed consideration.

Then there is the question of the objects aimed at, the effects
sought, in making the transformation. What social facts are
affected ? What classes of human beings are affected by the
change? The answer is: All social facts: all elements of
common life. The forms of life are transformed : refigious life,
Jjuridical life and, more obviously, economic life.

Religious life : conversion, change of dogma, change of ritual
are effected insofar as success is met with in altering, sometimes
permanently, the religion of the natives. Old and new are
often blended. Conversion, which professes to substitute the
new religion for the old, is frequently limited to transposing
or modifying it. '

Juridical life.  The relations between kinsmen, between neigh-
bours, between subject and chief, are all changed by the mere
fact of contact between the two populations ; ancient traditions
of law are shaken, altered, even abrogated by French action
in the colonjes.

Finally, economic life. Last but not least, implications and
activities of a material nature are affected : work, trades and
professions ; manufactures and supplies; food, lodging and
clothes ; amusement and entertainment—since for the French,
art is one of the industries, and aesthetics one branch of econo-
mics—sport and games ; all these things, like all forms of work,
undergo the shock of change.

In distinguishing between the adoption of a “ cultural com-
plex” and a “cultural trait”, the Americans, basing their
view on their own observations at home, expressly noted that
the change brought about by the contact of two populations
may in the second case be the simple adoption of one particular
item, one “ cultural trait ”, which makes no perceptible, pro-
found or lasting impression on the people influenced. Thus the
French make use of tobacco, chocolate, tea or coffee, particular
tastes whose total effect, great though it may be, touches neither
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mind nor heart. In the first case, on the other hand, when a
whole “ cultural complex ” is transplanted, a coherent body of
activities and institutions, it produces a profound mental and
spiritual upheaval, there is then no distance, no dividing line
between transformation and revolution ; but there is continuity,
prolongation in the imperceptible migration to a new world.



CHAPTER XLIX
AGENTS OF TRANSFORMATION

There is one very noteworthy point in the transformation of
the inhabitants of a colony by their contact with the conquerors.
The carriers of change who receive, transmit and “diffuse ” it,
are the subfects themselves, those among them who are the more
receptive, the more “ sensitive * in the sense in which the photo-
grapher uses the word as he releases the shutter, These are the
“evolved  ; or, as I should prefer to call them, the frenchified,
the advanced, the separated ; those detached, as more or less
they are, from the traditions of their country.

Let us first show what are the conditions of change which bring
it about that in these countries some small number of the natives
become detached from their traditions. Next, let us also note
the solutions which the French in particular have found to this
remarkable problem.

The conditions of change have two common characteristics.
Change is progressive. It almost always comes, not startlingly
nor suddenly, nor instantancously, but gradually by stages, in
fits and starts, with slowings down and stoppages and retreats,
and it comes not as a whole for the entire country. The excep-
tion in the case I have spoken of where under French pressure
the ruling sovereign has deliberately *“ modernised * the custom-
ary traditional system. A reforming king takes his subjects, or
the majority of them, along with him. A hundred years ago
in the Hawaiian Islands, known at that time as the Sandwich
Islands—which saw the death of Captain Cook—the great
“Emperor ” Kamehameha, under the direct inspiration of
Protestant missionaries, accepted Codes modelled on the West,
and “anglicised ” the institutions of the whole archipelago.
Later, in the “ Great Island " of Madagascar, King Radama Il
—before Ranalo—also under the influence of Protestant mission-
aries, modernised very extensively the institutions of the Hovas’
country. This was a transformation en bloc amongst extremely
* primitive ” people. After 1870, the Zulu chief, Cetewayo,
when defeated by the English, abruptly changed the system of
the country, in accordance with their instructions. This was a
total reform, carried through by the King’s act and imposed on

516
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his subjects. It was, however, according to report, a purely
fictitious reform ! Tinally, in our own day, in the Annamite
Empire, His Majesty Bao-Dai—who had lived more than ten
years in Paris—taking his inspiration from French advice,
brought up to date in many points the established system which
had already been codified. He acted boldly but also with
prudence.

These are nevertheless exceptional cases. The normal thing
is progressive, not sudden, change; change which is gradual
and partial, which proceeds in jerks, and at first affects certain
of the natives only.

Being progressive, change will necessarily be unequal ; some-
times greater, sometimes less, varying according to age, sex,
rank and personalities within one group and one state.

According to age : for the old resist more bitterly ; they are
“ protestants ”* as regards “‘ progress” and all their mystic or
magic power will be brought into play against the French.
According to sex : for most often, though not always, it is the
men who are more exposed to French influence. Nevertheless it
happens in more than one country that the adoption of certain
products or of certain fashions are primarily and mainly the
woman’s choice. According to rank: change is not equally
marked amongst the higher and lower ranks. The more powerful
and the better educated natives are more strongly tempted to
frenchify themselves—though not always. Frequently certain
novelties, especially of the material kind, are more easily intro-
duced among the lower classes. Changes in the form of dress,
of housing, of food, and of recreation, appeal more readily to
the humbler, while it is the upper classes, more religious and
more traditionally minded, who close their ranks against the
penetration of outside things ; theirs is the citadel which must
finally be stormed. So we see that nothing is simple ; but on
the whole the fact remains that it is amongst the men-folk and
the people of importance that the transformation which follows
contact takes place earliest and most completely. According to
personalities : amongst those who from their age, sex or rank
might be expected to adapt themselves to the new order, amongst
these prospective candidates for transformation, we find So-and-
So, who is a die-hard resister. For amongst French * subjects ”
there is the individual with his disposition, his temperament, his
taste for progress or regress, and we sometimes find, even amongst
the primitive, certain individuals with a passion for anything
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new, who from the first moment hurl themselves on the invention
which the newcomers have revealed to them. From the very
start, suddenly, in the twinkling of an eye, they become more
convinced than their converters ! Some hundred years ago or
so, there was in New Zealand a progressively minded man,
Doua Terra, who as instructed by the English distributed seed
to his relations, his friends and his neighbours for them to sow.
Like Parmentier he was mocked and scorned, as tradition always
dictates, even at home in France. But he obstinately persisted.
He reaped his own harvest and his obvious success ended in his
triumphing and winning over public opinion. He made a plan,
for developing  values ”, building a town and changing the
face of this new country. He was a * primitive ” who was a
reformer, who struggled singlehanded against his neighbours’
errors, a carrier of progress in the teeth of inveterate routine !
He was an individual actively bidding defiance to the group.

Reforms may therefore be sought by such of the natives as
have a leaning towards the new. By petitions and publications
they demand changes and get them. It was native delegates
to the Algerian Assemblies who requested French intervention
to transform the habitat of the Algerian natives and pressed
the point until they carried it. The same thing happened in
regard to the status of the Kabyle woman. Certain changes
imposed by a French decree of 1931 had been urgently demanded
by the Kabyle delegates, the most “ enlightened ”, the most
frenchified, who pressed the colonial government to go ahead
and considered it too slow in getting a move on !

All such native innovators, however, are opposed and re-
pudiated by their tribe. You may call them “ detribalised *
men; men who have lost or forgotten the conceptions and
traditions of their tribe ; men who to a certain degree—be it
more, be it less—have approximated to Frenchmen, and are no
longer members of the tribe, without themselves wishing, and
without the French wishing that they should be fully French ;
they are not a hundred per cent. frenchified. The result is that
their kinsmen, neighbours and friends no longer regard them as
kinsmen, as neighbours or as friends ; for they have turned their
backs on the customs of long ago. Their relations with their
own family, with their tribe and with their town are on all three
planes profoundly changed : the rclations of father to son, of
wife to husband, of neighbour to neighbour.

The father-to-son relation : These native reformers are often
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students, quite young men, who under the influence of the
schools—which multiply more and more but not sufficiently to
satisfy the native demand when once the taste for education is
aroused—have become changed and frenchified. The youth has
changed while his parents and grandparents have not. A gulf
has thus opened between father and son ; the modern student
has new needs and new ambitions, he is galled and then shocked
by a parental authority which he feels weighs on him too heavily.
Hence dissensions arise and escape is sought. In Algeria young
men have been known to run away from home and seek the
towns, to lose themselves there without return ; uprooted youths,
lost to their parents and their kin.

The wife-to-husband relation. Where it is the young husband
who drinks in French teaching, while his wife remains detached
at home, there will supervene a spiritual divorce ; an opposition,
becoming ever more profound, owing to French influence between
the frenchified husband and the un-frenchified wife who still
remains a prey to her superstitions. If, on the other hand, it
is the wife who has been changed and converted to Christianity,
being as a woman more susceptible than he to religious teaching,
and if she has been christianised while her husband and parents
have not, the conflict is severe. This has been known to occur
amongst the Mossi of the Upper Niger. Now, according to
their tradition, if a husband dies the wife must be married,
by the lezirate, to one of his brothers ; but this is now against
her faith and against her desire. Here is a drama such as the
past never knew !

Neighbour-to-neighbour relation : Strain sets in when one
of them is unaffected by the mental and spiritual upheaval that
has overtaken the other. In the cities of India, when the Indians
began to become rich as well as enlightened, when many of
them became, as they nowadays frequently do, successful lawyers,
doctors, and thriving merchants, it was an understood thing
that the member of a family who grew wealthy should share
with his relatives, for the family was one community. The man
who by his own efforts had made money was harried by all his
kinsfolk ; serious conflicts used to ensue. It took a long time
before the idea gained ground that the individual had a right
to his own earnings.

Such being the concomitants of change, the various colonial
empires have sought solutions to this peculiar problem of the
* evolved , as the French call them, those whom we might



520 THE PROGRESS OF LAW

call moral half-castes, social half-castes, though not racial hybrids.
They remain pure-blooded “ natives * with no trace of admixture,
but their mind has been hybridised. Thanks to French influence,
a cross-breeding of mentalities has taken place in their mind !

The French have had to take into consideration two points
in particular : the conception of advanced persons and the stafus
of advanced persons. What is the conception of them ; who are
they really? Can they be defined in legal terms? Can a
distinction be drawn between natives in general and these
receptive ones, these adapted, these frenchified ones—or these
contaminated ones—to whom a special status must be assigned
since they have forfeited their own? They are rejected, repudi-
ated and put on the black list by the defenders of tradition ;
they thus lose their natural rights and become, as it were, outlaws.
What status can they then be given, what rights can be granted
them? In what matters, and up to what point can they advan-
tageously be made independent of their relatives and neighbours,
and given rights to suit their circumstances?

As to the conception of them : Who are they in law? Can
they be defined by some decree? Are there no legal criteria
of © advancement  which would give those duly qualified the
right to a new status?

For this purpose two fests have in fact been suggested. First
conversion, It was thought that the mere fact of having become
a Christian was sufficient criterion of advancement. In that
case all converts would have the right to be released from the
old customary law, not perhaps the right to become French
citizens, but at least the right to be no longer amenable to tribal
tradition. The idea was that canon law, not French law, should
apply to these converts and to all the baptised. You cannot
venture to say that by conversion alone they have been frenchified.
A Negro may be a Christian without being “ assimilated ** or
“ French-nationalised * ; a man may change his god without
changing his manners or his ways. That is one proposed solution,
but not one that appeals to the legislator, whose constant aim
is to unify and simplify the legal code of the day so as to favour
the territoriality of private law.

A second fest lays on the evolved person the onus of making
his own application. This is more difficult and more uncertain.
It demands not a written certificate of baptism, but a complex
set of circumstances proving that the candidate has accepted
the new state of affairs created by the conquerors, has * made
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his approach ' to French modes of thought by his tastes, needs,
manners and customs such as can be verified by acts and gestures
as specified by law.

French lawgivers have imagined that sometimes in particular
cases they can find indications, sufficiently proving the advance-
ment of a subject to justify according him special rights. This
idea underlay the law of 1919 about the granting of French
citizenship to native Algerians. This law gives them the right
to acquire the status of a French citizen in certain specified cases,
cases which presume that the native is already civilised, more
civilised than his contemporary fellow-countrymen. These cases
are : if he has fought for the French, or been an officer, or won
a decoration or taken a degree; these qualifications legally
constitute a presumption that the applicant is looked on as more
advanced, more frenchified than his average relative or his
average neighbour. The same principle underlay the law of
1922 which reformed the recruitment for the Colonial Council
of Cochin China. It enacted that all graduates should have the
right to elect or to be elected to the Council. Various decrees
of 1936 and 1937 for Indo-China and French Africa were framed
on the same lines. Such are the indications of advancement
already recognised, but in certain cases only, not in general.
There is not, up to the present,* any general legislation covering
the “ evolved ”, It is particularly noteworthy that there is no
unvarying definition, no precise public conception of an advanced
person. The most that can be said is that, here and there only,
some graduates, successful or wealthy persons, ex-officials and
ex-soldiers are protected and privileged.

As regards the siafus of the advanced. When the judge is
in practice able to decide that So-and-So is an * assimilated ”
person, in what way does this cut short the drama in which
that person is involved ? In what respects and up to what point
does he cease to be amenable to the old tribal law, in spite of
French protestations, everywhere repeated, that they will uphold
the ancient customary law of the natives? In what respect are
advanced persons prizileged by laws valid for them alone?

Two solutions are at present in operation—though we must
remember that they operate only here and there, in special
cases and in special places—in the colonial Empires, especially
the French Empire. They are separafion and frenchification.

Of the two, separation is in truth the simpler, the more direct

3 [Viz. 1942. EOL]
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. . and the less expensive. It consists in deciding to set the
more advanced persons apart from the rest of the tribe. Since
people cannot live together if they are different, or at least too
different, they must be separated, and this amounts to the same
thing as releasing the more advanced individuals from tribal life,
relieving them of a weight they find overwhelmingly oppressive.

A suggestion was made that they should be settled in separate
villages where they could live as they liked. This experiment
was tried as early as 1887 in the French Sudan. It was the
idea of that great colonial statesman, Galliéni. These were
“Liberty Villages” where converted Negrocs and frenchified
Negroes could settle if they wished—without being compelled
to do so—to escape the tyrannies of native custom which in-
creasingly galled and shocked them. The English have created
a particular system applicable to native town-dwellers ; this is
another method of separating and releasing the more advanced.

In South Africa in 1927 the Governor was given the power
to issue a “letter of exemption ” permitting such and such a
person to live in a reserved area. This permit is issued to a
specified individual, not collectively, as in the Sudan in Galliéni’s
day. It can also be revoked if the person in question reverts—
as is sometimes the case—to backward ways. This is provisional
separation, revocable at will, separation for a period, not neces-
sarily for always: its duration depending on the individual
himself and on him alone.

Lastly, in the Belgian Congo these matters are governed by
a system of legislation which merits attention. First, laws of
1923, 1931 and 1934 have set up, as the English have done,
urban districts where the inhabitants are independent of their
original tribal group : these towns are defined as “ liberty areas ”
(milieux de libertd) ; and in rural districts places called “ extra-
customary centres * (centres extra-coutumiers) which, as their name
implies, are no longer subject to customary law. In neigh-
bourhoods where “evolved ” persons, especially converts, are
numerous, the Governor has power to found an extra-customary
centre, whose inhabitants will be {ree from the jurisdiction of
tribal law. Such a centre is to have a chief and a council
elected from among the inhabitants ; and it is also to have a
budget which they are to establish and expend ; finally, it is
to have a protecting European committee composed of six
missionaries and seven officials. This then is a group system,
but on the other hand a system sui generis, not identical with the



AGENTS OF TRANSFORMATION 523

system under which the White Men live : a middle system, or
a system half-way between that of the Whites and that of their
native subjects. This system comes into play by the formal
entry of these civilised or less backward natives in a * register
of the civilised population ”. In this register the names are
recorded of all those who have freely adhered to the new ideas
and new ways. Their children’s names will as of right also be
entered in this great album of the newly-civilised, and they will
be free by the jus sanguinis from the old customary law.

Frenchification : This is of course another solution and a more
far-reaching one, which confers French nationality on “ evolved ”
individuals and consequently converts them into French citizens
with the same rights as Frenchmen living in France. It goes
further than the preceding solution. There is no longer question
of uniformly setting the “evolved ” free from their old tribal
law, of moderately loosening the old grip of the tribe on its
members ; it is a question of making Frenchmen of them—at
least in the legal sense—of granting them the prerogatives of a
real citizen and thus, by a courageous leap, assimilating them:
still in the legal sense.

From now on, we must quote not laws already passed, but
plans, in particular the plan of Monsieur Viollette. Under this
scheme of his, a certain number of the most advanced Algerians,
those most closely in sympathy with French thought and feeling,
graduates and well-educated persons—some twenty thousand or
so according to his estimate—would be by law declared to be
French citizens without their consent being necessary. This
would indeed be frenchification of the advanced, transformation
of the “evolved ”, as they are called, into French citizens.

Meantime, even if this scheme is not adopted, native subjects
of the French have the option of freely, voluntarily, requesting
by a simple declaration, that French law should be applied to
their agreements and transactions. Henceforward, almost every-
where, if they themselves are of the opinion that French law
suits them better, they are free to follow it. This would itself
be the indication that they are advanced, that they are in a legal
sense frenchified, and in my opinion this may well prove the
better solution. If of their own free will they give proof that they
are frenchified, they have but to say one word or to complete
one formality in order to have French civil law and not tribal
tradition applied singly and specially to such and such an agree-
ment or to such and such a transaction. i
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CHAPTER L
INNOVATION

One last effect of social contact in the colonies is tznovation,
namely, the adoption or acceptance by the natives of new usages
which did not exist in their country before the contact. Like
transformation, innovation may be simple accepianze or complete
adoption : sometimes the prolonged penetration of a whole com-
plex or body of “traits” hitherto unknown, This means the
ereation of new habits by the native * subjects ” of France.

As regards innovation we must note its conditions, its degrees,
its objects and its means.

Its conditions are the circumstances which must be present in
the colonies to make innovation possible. These circumstances
are both methods and effects.

As to its methods : innovation may arise from translation or
Sformation. Translation or diffusion occurs when the French—
whether they wish to or not—make available to the natives of
the colonies inventions which they have possessed and made use
of for a longer or shorter time, but which had remained unknown
overseas ; inventions such as the aeroplane and the omnibus
(first the horse-drawn omnibus and later the motor bus) and
others, and when they transplant these things from the old
country to the new. Here, it is émitation which promotes and
spreads “ progress *.  When new things are found in the colonies
which did not exist in the old country, there may occur through
the inventive use of them the formation of something which is
an innovation for hoth parties and for two sets of people, for the
natives and for the French themselves.

The effects of the innovation may also be different, according
as it takes place through substitution or introduction.

We have substitution when a new fact, a new tool, a new
dogma, is adopted by the natives in place of one which they
previously employed. Christian converts, for instance, adopt
new gods ! instead and in place of their gods of old ; they have
changed their god ; there has been merely a replacement ; the

! [To the Protestant English ear this sounds odd, though it very probably repre-
sents the pative’s not unnatural interpretation of the Trinity and the Virgin Mother
of God. (See p. 530 below)) EOL]
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need, the function, the ideal, remain unchanged but with another
background and supported by other authority.

On another plane, when the cart, the motor-car or the aero-
plane come to replace older vehicles, they are substitutes only ;
the need of transport which had always existed is satisfied hence-
forth by more highly perfected instruments, the equivalent of
which the native already possessed. When the trader’s tawdry
glass ornaments superseded the cut jewels of copper or silver,
there was, as we know only too well, no artistic progress : a new
adornment had merely ousted an older one.

Sometimes, however, a new object comes to meet 2 new need.
In that case we have infroduction. The need and the means of
satisfying it are both new. The article and its function are
simultaneously revealed to the native. Thus it was with alcohol
and its ensuing drunkenness, for though the natives had stimulants
of their own, they knew nothing of alcohol and they acquired a
new vice at the same time as a new article. So too with watches
and clocks, which are objects of adornment rather than of use
to people who have no thought of time. The clock is rarely
going ; stopped clocks have long been a common sight in the
houses of Moroccan notables—but nobody minds in the least !
Similarly with forks, and articles connected with clothing,
houses and food as well as with amusements. These things all
come as revelations to the native, since they are articles unfamiliar
to his past, things of which he had no need, and of whose existence
he had no suspicion. Amongst many peoples, the same applies
to domestic animals and beasts of burden; some were un-
acquainted with the dog, the mule, the donkey, and the horse,
even with the camel and the elephant, and it was the European
who taught them the need for these things and brought them
the means of satisfying the new need.

There are degrees of innovation, too, which we should dis-
tinguish : two phases in particular : the isolafed borrowing and
the composite borrowing.

When one particular article alone is adopted separately and
in isolation without the adoption of any other, we have isolated
borrowing. Using the American terminology which we have
already noted, we have here the introduction of such and such
a “cultural trait”, specially and by itself. Where the native
was accustomed to go about bare-headed, he now puts on a hat ;
this is the introduction of one isolated trait, For people often
take a fancy to a hat without coveting a waistcoat or a shoe !
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In another place it may be the shoe they borrow and nothing
else : or perhaps braces or sock-suspenders, or the umbrella,
which like the parasol is an emblem of nobility, used as 2 token
of social standing, not as a protection from rain or sun. The
proof of this use is that it is never opened, and in the course of
time it becomes rusted and bent, and refuses to open. On the
lofty plateaux of Assam 1 saw the great popularity enjoyed
ammongst the Mois by the safety-pin. Quite recently, I was told,
a certain Moi got the idea that his blue waistband would
be fastened better with an English pin, and would not nced
to be rc-adjusted. All the Mois whom I met amongst the
tribes had hastened to adopt this tiny instrument : an English
tool, brought to them by the French. The petrol tin has
penetrated everywhere, and is put to uses never dreami of by
its inventors !

The isolated borrowing leads on to the composite boriowing or
the introduction of a “ culture complex , namely, a body of
individual articles related to each other and co-ordinated with
each other, necessary to and complementing each other. So
much so, that to adopt some of them involves adopting the vthers
also without question.

Amongst the more advanced or less backward peoples this
is perhaps the more common phenomenon : the borrowing not
of one article or one mannerism by itself, to ape ** the White
Man’s way ” as they say in the Sudan, but a whole set or body
of mannerisms and articles which are taken over en bloc and in
the lump. When the native builds a house instead of his canhz
or gourbi or tent—as in South Morocco and South Algeria he
often does—he is not only adopting a new shelter device. For
though the house is a housing device, it brings also a changed
mode of life. In the course of time the house changes his ways
of living and cven of thinking ; the spiritual change marches in
step with the material change ; the house makes the man, in
more than onc respect. The same principle holds good when
still more complicated procedures are adopted which dominate
community life. Currency, banks and credit, for instance,
though they serve in the first instance as convenient means of
interchanging goods and values, by making such transactions
easier, they represent a new departure too important not to
change the people’s very modes of thought. Wherever currency,
banks and credit have been introduced, they have in the course
of time transformed the conceptions and traditions of the in-
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habitants ; their wholc mentality has been affected, sometimes
suddenly, always profoundly.

There is thus a continuity between the isolated and the com-
plex borrowing. When the Red Indians of America adopted
the horse, which they had not known before, that was an isolated
borrowing ; yet, after a hundred years, the entire “ culture
of these peoples has inevitably changed as a result of the horse’s
having come amongst them. Their methods of transport, their
methods of work, their methods of living have been transformed ;
intercourse has sprung up between tribe and tribe ; confedera-
tions, leagues of nations, as they call them, have been formed
amongst them, in particular the Iroquois Confederation, * the
league of five nations . This was the work of the Europeans,
made possible by their gift to the Indians of the horse.

The complex borrowing has three aspects which must be
distinguished : speech, law and creed.

The adoption in the French colonies of French speech, conse-
quent on the teaching of the grammar and syntax of the language,
is a composite fact which in time changes the native’s mentality.
For language is the instrument of thought. Men think with
words, thought is language, and logical thought is influenced by
the mere fact of substituting—though it were only partially and
not completely—a new language for an old one. The adoption
of a new speech is a spiritual phenomenon.

The borrowing of French Law, the adoption of the French
legal system, has universally taken place in the French colonies,
whether by French action or not, since it happens, not that
all natives, but that certain natives, have quite spontaneously
adopted French Law in its entirety as a body of laws. In that
case it is no longer a question of making use, as they often do, of
one special decree for the more convenient carrying out of one
special transaction or operation, or the conclusion of one special
contract ; it is a question of taking over en bloc, and as one
whole, the entire body of French Law. This is a complex
borrowing which very markedly transforms the conceptions,
traditions and aspirations of the old inhabitants, for the mere
fact of submitting or being submitted, by the power of the law,
to the whole system of French Law is a change which dominates
everything and shakes the whole social system.

The adoption of a new creed, or conversion, is not only a complex
matter, but an infinitely complex one. The change of god is at
once abrogation, trangformation and innevation. It is abrogation
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since the first step must be to renounce the old gods, to abolish
the “ false gods ” and to overturn the old idols. A fact frequently
unsuspected by the proselytising missions, it is also trangformation:
for it means adapting old ideas so as to create a religious
syncretism. The old gods are not dead, as you might think ;
they often survive, clad in new raiment; they change their
plumage and their outward semblance, but they still, discreetly
or secretly, “ hold the stage ”, taking cover behind amask. This
was true even in olden days, for does not Scripture speak in one
passage of new wine poured into old bottles! It is dnnovation
too, since conversion is the adoption of a new god and is most
frequently a transition from polytheism to monotheism. It is
on this plane that we can speak of formation and invention in
the colonies as well as of translation. For though the new god is
the God of the Christians, he is also not infrequently a composite
of gods manufactured in the colonies who are not conquering
gods. Mixed, conglomerate creeds are created in which saintsand
spirits, angels and jinns cohabit. The god Caodai of the Indo-
Chinese is a reconstructed god, if not a newly manufactured god,
created for an artificial cult that is a mosaic of fragments.

It is, I think, significant that converts as a rule change their
name and are given a new name to mark their change of creed.
This well expresses the fact that conversion is a most radical
change of the converts’ mental attitude, for here are accumulated
and superimposed on each other all the effects of change which
contact can bring about : abrogation, transformation, innova-
tion ; the abolition of the old gods, the adaptation of the old
gods, the introduction of new gods; all these great combined
phenomena are always present.

The objects or the effects of innovation may be summarily
sketched. What matters are affected by innovation? What are
the fashions, ideas, tastes, manners, laws, needs, which are
“innovated ”? What unheard-of thing can be invented in a
new country? On what planes will inventions be displayed ?

We shall not be surprised at the answer : all social matters
without exception. Words and aris and gemes and laws and
dogmas may all be transplanted, may all be invented. All these
changes represent the native’s conversion, acceptance or adoption
of new needs and new means of satisfying those needs. For the
moment let us refrain from enumerating, and define two types of
objects which may be affected by innovation : there may be the
introduction of things and there may be penetration of ideas.
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Some little time ago I had the opportunity of studying in the
dining saloon of a liner, a native from a “hot country* who
from his complexion was obviously a hundred per cent pure-
bred. He was helping himself to English sauce and was holding
a very small booklet in his hand. Unobtrusively I contrived to
read the title ; it was Rousseau’s Social Contract in French. This
worthy fellow, who was reading as he ate, was simultaneously
enjoying two different borrowings: one material, one mental.
He had also changed his habits, for amongst Orientals eating is
a sufficient occupation in itself : they neither read nor converse
during a meal : when they eat, they eat. Innovation is both
material and spiritual.

As for material innovation, objects or products are brought
to the natives of which they knew nothing before their rulers
came. Sometimes these objects are new, sometimes old : it is
important, as we shall see, to be precise. Merchants despatch
new objects to these countries in ever-increasing quantities ; now,
instruments, tools, machines, motor-cars, aeroplanes, hammers,
pruming-shears, even mowing machines to cut the golf greens
of rajahs and sultans; now, manufactured goods, products in
the proper sense, prepared and made up for human use, what
are in short known as “ consumer goods”, English sauce or
marmalade, knickerbockers or white dinner-jackets, manu-
factured finished articles, new means of satisfying the new needs
which the native has been taught. OId objects too are sent,
second-hand things used and worn out—sometimes hopelessly
worn out—which in the colonies blossom again like the dry twig
of many a legend. Old tools, old clothes ; the petrol tin (never
new), which has found a thousand new uses ; the old military
tunic which finds a new lease of life in the colonies as a mark of
distinction. In the middle of the Atlas Mountains I saw a shep-
herd wearing a coat, threadbare and green with age, which had
in France seen better days! OId clocks, old omnibuses, old
boots and shoes, old receptacles of every kind are “recon-
ditioned * ; and * flea-markets ” flourish in the colonies. One
man’s refuse is another man’s joy. This is a type of borrowing
which should be looked into.

Innovation is more and more of the spiritual kind. Thus
French manners, ideas, passions, aspirations and prejudices,
French tastes, hatreds and loves are taken over by the natives,
but often with a certain time-lag. In the spiritual as in the
material sphere there are second-hand objects and second-hand
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tools. Old pamphlets and forgotten books are translated in new
countries and read in the colonies when they are no longer read
at home ; outworn philosophies enjoy a second youth under
these distant skies ! On the banks of the Seine, who now reads
the Social Contract? Yet it is now translated into Turkish, Arabic,
Chinese, Malay and Qnoc-ngu. Will it be translated into Moi
one of these days? Very possibly,for the Mois now possess an
alphabet—or are just about to—invented for them by the French !

It will be the same, though it would be indiscreet to over-
emphasise the point, with those Declarations of the Rights of
the Citizen which are now it is only too true, out of fashion in
France, but which, are—or were—the formula of French liberties
and principles: they will flourish in tropical lands. It may
well be that no reading is more popular in Tong-King and else-
where than the 1789 Declaration of Rights! And as for Con-
stitutions . . .| The Cuban Constitution devotes four pages to
the liberties of the individual! In other words innovation, like
transformation, is a fransplanting in two distinct senses : a trans-
planting in space, since an object, 2 dogma, a need, is transferred
from here to over there, from temperate to tropical countries ;
and a transplanting in time, since an object, a concept or a need
which is outworn at home, out of date or out of fashion, which
is no longer wanted, perhaps even no longer known, this outworn
thing makes its way overseas, there to be reborn and rejuvenated !
The plant which in France is withered and faded, recaptures its
verdure in a distant soil !

Now, turning to the means of innovation : its procedures, its
instruments, the roads, if you will, along which it travels ; this
is the last point we must take up. Let us realise that for the
most part we do not know either at what moment, or through
what agency, or by what means, any given instrument, or process,
or manufactured article has penetrated into a new country.
The inventor, or rather the introducer, the innovator, remains,
as usual, unknown. Who was it amongst the savage, almost
naked Mois who first used a safety-pin to fasten his dark blue
waistband ? We do not know, and those who set out for distant
countries should bear this vital fact in mind. I reckon four ways
in which innovation might meet with its success : as a gift, as
an article of frade, as the subject of a lesson or of a decree.

The present, the gift, with which explorations and penetrations
begin, is a revelation to a primitive people of a new object, the
indication of an unsuspected need, creating the desire for some-
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thing convenient, easy and useful. It is primarily a gift which
is the vehicle of that form of progress which is comfort.

Commerce too or frade, whether by barter, sale or logn, was an
ancient, even a * prehisioric ” way of making strange ““ goods
known to distant peoples. There have been preserved lists of
the products which were bartered, bought, or borrowed, by the
natives of the French colonies from traders, who were out to
make profits not gifis. We know the articles which self-interested
traders brought to Senegal and the Sudan during the course of
two or three hundred years.

The lesson is provided by the teaching or the demonstration
which the conquerors give in speaking to the natives of the
advantages they would gain by adopting these new products.
Then there is the seductive “ propaganda ” of the advertisement,
the poster and the prospectus drawn up in the local vernacular,
Arabic or Quoc-ngu as the case may be, just as at home “ patent
medicines ’ most successfully boost themselves. Then there is
the “ exhibition ” too with its show-cases. In Algeria a train-
exhibition allows the natives actually to see French instruments,
manufactured goods and “ novelties  : offering them deliberate
and calculated temptation which is no less potent amongst
coloured than amongst white people. Further, there is the
* demonstration ”, for the French send to these peoples advertising
and publicity agents, known as * demonstrators ”, or touts, who
harangue open-air audiences—not when a wind is blowing !—
cricrs and singers, heralds of progress. Lastly, in matters of
ideas and manners, there is education and preaching ; teaching
both in specch and writing about the gods, about the laws,
about manners, tastes, ideals ; teaching also by act and gesture,
which serve as example and suggestion.

Lastly comes the decree to impose innovations on the native
by the command or edict of the legislator, compelling him to
“respect French laws . The force of law has two aspects,
according as it is open and straightforward, or indirect. Open
force of law is legal obligation announced and imposed with the
sanction of French authority ; the command, positive or negative,
enjoining or forbidding, is openly published, by the beat not of
drums, but of the tom-tom. Indirect or dissimulated force, dis-
guised as mere pressure, is imposed not by law but by circum-
stance, since there are a thousand ways of inducing the natives
by sheer weight, without their own wish, to adopt French manners
and customs, products and manufactures. Thus there may be
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either command or pressure. Command is exercised directly, openly
and legally by the text of a law ; pressure, which is purely incite-
ment, is exerted by discreet methods and secret ways, operating
through fear or holding out hope of profit, even to the length
of promising decorations and distinctions !

Thus, the great unity of modern empires is extended by
innovation. The inhabitants of these distant countries, tens of
millions, or it may be hundreds of millions, have had to see their
ancient customs abolished, have had to change and adapt their
ancient ways in order to live on good terms with their rulers;
lastly, and more than all, they have had to see the display of
new inventions which do not always bring them either pleasure
or advantage.

If 10-day throughout the immense English Empire, which is
primarily based on one common cult, so many millions of indi-
viduals drink tea—as indeed they do also in Morocco, where it
was the English who introduced it—and if they all wear clothes,
and if many of them are out-and-out Puritans,® this is proof,
beyond any shadow of doubt, that expansion spells diffusion.

We have even seen—>Stendhal commented on it a hundred
years ago about Algeria—inventions come to birth in the colonies
which had not been known in the mother-country ; the colonies
which in many things have been the followers, have in some
things led the way. Certain ideas of comfort and of progress
come to us from the colonies. The new countries have been able
to teach the old countries ; thus the unity of the great Empires
is woven of warp and woof.
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CHAPTER LI
RETURN SHOCK

While the effects of colonial contact—abolition, transforma-
tion, innovation—are in the first place those of the rulers on the
ruled, of the French on the Native, there are also effects operating
in the reverse direction, of the Native on the French. In the
course of time a change comes over the rulers from the fact of
their contact with the ruled. There is, as I have said, imitation
“from below upwards” and at the same time *from above
downwards .

There thus arises, and it occurred also in ancient times, a sort
of reversed conversion : the conversion of the conqueror by the
conquered, and that notwithstanding the great contempt which
in olden days the victor professed to feel for the defeated. This
sufficiently emphasises the truth that there has always been, and
always is, an inevitable, irresistible, inescapable influence exercised
on the conquerors, who are “ contaminated * or *infected by
their relations with the foreigner.

Herodotus amongst the Greeks, and amongst the Romans
Juvenal, were fully alive to this ; and they complained that the
rulers, in the one case the Greeks, in the other the Romans, were
apt to borrow the fashions of their “ subjects ”. One philo-
sopher has contended that the imitation of one people by another
should be absolutely forbidden, that the ruling masters ought
always to be on their guard not to be contaminated by subject
peoples.

Let us get a clear nofion and definition of this central fact.
We need only to recall and reverse the exact observations we
have made of the inferior’s imitation of those above him. We
have the same data, the same ways, the same means, the same
phases, the same distinction between reception and adoption,
mere reception and full adoption. Sometimes there is simple
reception only, the borrowing of this or that culture trait”,
separately, in isolation : putting on native slippers, wearing a
bunous or smoking tobacco. Sometimes there is full adoption,
carrying with it much more : being permanently and profoundly
influenced by the conceptions and traditions of the people
governed, acquiring a taste for their institutions, falling madly

535



536 THE PROGRESS OF LAW

in love—as has been known to happen—with the manners and
customs of these distant peoples. When this stage of full adoption
and impregnation is reached, we might speak not as in the
opposite case we did of a detribalised native, but of a decivilised
or de-frenchified Frenchman, of a white man who has gone black
in soul and spirit.

In this sphere we must turn to the Americans, who have
made a methodical study of this reaction ; they are worried by
the “ Negro complex ” developed by some white citizens. Great
as their contempt for their black fellow-countrymen—and this
contempt is well known—they have adopted Negro fashions ;
they even dance Negro dances, and so doing they cannot help
having somewhat blackened themselves. A Freudian psychia-
trist who has lived for a considerable time in the U.S.A. has made
a study of the influence exercised on the Whites by the Blacks.
To almost exactly the same extent, the same effects and the same
phenomena have been found active in both directions, from
White to Black {rom Black to White.

Let us take the subjecis in which the superior is influenced
by the inferior, in which White imitates Black. We must first
consider whether this imitation is generally Jocal or partial, and
not global or total. The Whites certainly do not as a rule adopt
and accept the ways of Yellows or Blacks all at once or en bloc.
It is not a question of ten million to thirty million Whites—which
is their number in tropical countries—unanimously and simul-
taneously adopting local customs, but there are always, or very
nearly always, some amongst them, the more adaptable, the
more susceptible, the more easily permeable let us say, who do
so. It depends in the first place on sex, but also on age : for on
the wholc thosc who emigrate are the young rather than the old.
The womenfolk are more open to the temptation to follow local
customs in matters of clothes, housing and food ; the ancestral
ways of one people becoming for 2 moment the fashion of another !
It is the women who on the beaches of France have introduced
the pareo of Tahiti or the sarong of Borneo or Java. It was the
Mousée de I Homme which launched the fashion through the manne-
quins of the great dress designers. Women have also been con-
verted to the creeds and cults of the subject peoples, not of course
to primitive fetishism but to Islam, to Buddhism and to many
another im. You can sec Gandhi, the prophet, everywhere
accompanied by the young Englishwoman Madcleine Slade, an
officer’s daughter who has betaken herself to Buddha and the
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Mahaima, Men, however, are also liable to be affected. It is
mainly men too, as accident or opportunity has dictated, sailors,
soldiers, traders, colonists, who have let themselves be initiated,
and have been tempted to renounce their past and to  decivilise
themselves, bidding a complete farewell to “ the White Man’s
ways ”. In this connection we think at once of the old French-
man Dupuis-Yacouba who settled permanently in Timbuctoo and
who, having turned Muslim, lived after the fashion of a local patri-
arch with his wives and children in his large house. Nowadays
he is called Yacouba—and the name of Jacob suits him well !

Such is the usual way when we are faced by one individual
case ; one isolated person is contaminated, more or less intimately,
more or less profoundly.

Then there are the degrees of imitation, always two of them,
as I have said, the single and the complex borrowing.

The single borrowing is the borrowing of one “ culture trait ”
by itself : anitem of diet like the couscous ; an article of clothing,
the burnous for instance ; an instrument such as the perfume-
brazier ; a luxury like the carpet. The colonists of the Maghrib
have taken to using the native hoe instead of the Piedmont pick,
for though it is a primitive and less efficient tool, it is better
suited to the sterile soil. At one time French ladies took to
wearing toe-rings or adorned themselves with an amulet jewel
known as “ Fatima’s hand ", which was quite meaningless when
transplanted to France.

The complex borrowing, or global borrowing, occurs when
the White immigrant has imbibed or steeped himself in the whole
* culture complex ” of the country. He surrenders himself little
by little, a victim of the climate, seduced by his surroundings ;
he abandons himself to complete forgetfulness of the habits of
his youth. He becomes a native ; he lives like the natives and
amongst them. This transformation reaches a point at which
legal hair-splitters—who always enjoy asking questions—ask
whether it would not be better to decide that such persons have
become natives in the legal sense, since after a long descent they
have come to share the native mentality. The answer is “ No ”.
A Frenchman may become a native in fact, but not in law ; a
ruler cannot become a subject even if he lives, as sometimes
happens, completely, perfectly and absolutely in native fashion
even to going about naked or in rags—in this case caricature is
near !—like Rimbaud or Gauguin. Witness to such a state of
mind is borne by Rimbaud’s letters (the poet in Rimbaud died
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too young, he then became the adventurer living in Harar 1),
and by Gauguin’s letters. The painter lived in Tahiti, not
without causing daily headaches to the Governor. These men,
and others too, many others both before and after them, evoked
for themselves in madness and fury the ideal of an anti-Western
life and thus turned themselves into moral inverts.

Though there are, both in practice and in law, very great
obstacles to contagion, and though it is not easy for civilised men
to become non-civilised or semi-civilised, and though the process
takes a very long time, yet there are cases where a person has
arrived at an almost complete and perfect result. In olden days
navigators sometimes found sailors marooned on far-off islands
who had become a hundred per cent savage, who were not to
be distinguished from their native companions and who had
forgotten their own language. When their friends offered to take
them home, they refused, and remained with the tribe !

What are the objecis or the effects of this imitation of the native
by hisrulers? What have we taken from the inhabitants of these
overseas countries, what have they given us, and what have they
sometimes bequeathed to us when they have themselves dis-
appeared ? Western man has learnt much from the native, and
more than once learnt something valuable; he has gained as
much as he has lost. Sir James Frazer has enumerated the gifts
which for centuries the coloured peoples have been giving us.
The National Museum of Ottawa has devoted an entire hall to
an Exhibition of what less-civilised man has conferred on his
more-civilised White brother.

As always, these acquisitions are both material and spiritual
in combination : products and manners and customs, things,
gestures, ideas. First and chiefly, numerous products: most
frequently these products are first met by the Western immigrant
in the distant country and there adopted by the colonist; far
less often they are imported by native immigrants to the West,
and their acquaintance made in Europe. Thus the introduction
of very many products which the “ non-civilised ” has taught
the civilised to use has been effected now in their country now in
ours, but more frequently in their country and less often in ours.

Amongst these products are cocoa and coffee ; tobacco, the
cigar and the pipe; rubber, which the natives discovered long
before us; condiments and spices, the clove and the nutmeg ; the
turkey whose French name dindon recalls its Indian origin ; articles

! [See note 2, p. 447 above. EOL]
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of food, and medicines. Jacques Cartier, the discoverer of Canada,
took medicine from the hands of savages: we owe to them julep,
ipecacuanha, rhubarb, Peruvian balsam and many other drugs.
We are often ignorant of the exact spot from which they came,
but we at least know that they came to us from these countries
overseas. We owe them too various kinds of food, cassava for one,
and most probably the potato. And we owe them amusements,
dances and games, both from ancient and quite modern times.

To sum up, our chief debt to colonised countries during the
last three centuries has been drugs and pleasures : three drugs
in particular and three pleasures too, since we must be drastically
brief. The three chief drugs are opium, quinine and cola and
the three chief pleasures, tobacco, cocoa and coffee. “ Nothing
but superfluities,” some worthy folk might say ; true, but super-
fluities which have become . . . necessaries ! In detail, our gains
have been infinite. Couscous and curry come from India and
Ceylon, and punch may well be from India too ; in the way of
clothing, woven shawls were imported into the West by Marco
Polo before 1300. We also owe articles like the hammock,
which probably comes from the Red men of the Caribbzan, and
the boat of bark or the canoe ; and such animals as the camel
and the zebu which the French were the first Westerners to
domesticate. It is not impossible that our taste for “ Zoos”
may have arisen in imitation of those Far Eastern sovereigns, or
even kinglets, who always kept menageries as a matter of prestige.
They do so still, and you may still see menageries in Indonesia
and Malaya.

Apart from material products, various fashions have come to
Europe from native sources: practical usages, legal customs ;
conceptions, inventions, manners, procedures, formulas, recipes,
which have met with success, sometimes sudden success, from
their convenience or usefulness. Ways of working, forms of
speech, types of games ; rules of law, rites of worship : all these
are various aspects of fashions which the White Man has learnt
in far-off lands.

Ways of work ; arts, crafts and industrics and all the exoticism
of private life have penetrated into old Europe from the Far East
and the Far West. The cultivation of maize was first introduced
into Spain from America in the 16th century, to improve nutrition
amongst the less advanced European countries.

Forms of speech : words and phrases have come into our
languages from intercourse with natives, Amongst many words
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the French use, whether in so-called slang or in everyday middle-
class speech, very many—more by far than might be thought—
are importations from distant lands. The Supplement to
Littr&€s Dictionary listed French words drived from Arabic.
The Arabic scholar Devic had there been able to show—though
his list made no claim to completeness—that a very large number
of French words are of Arab origin, many dating back to early
borrowings. It is certain that to-day the penetration of Maghrib-
Arabic words into French, especially into slang, is even more
marked. When the Frenchman says macache (not likely /) or
maboul (erazy) he is talking Arabic without suspecting it ; just as
when he speaks of an ouragan (hurricane) or a savane (savannah) he
is talking Iroquois, without suspecting that cither ! An English
scholar has enumerated words from Australia and the Pacific
Islands, words of primitive and ultra-primitive peoples which are
current both in English and American. The chief reason for
these borrowings is that the word is adopted with the article
concerned. When you put on a pareo you use the name pareo
and you call a ““ pareo ™ a pareo just as you call a cat a cat.

Varieties of gams : entertainments, amusements and diversions
often come, as we know, from distant parts. This applies par-
ticularly to tales and stories, for many Western tales have come
to us from the East. The very Fables of good old La Fontaine
contain many ancient Oriental tales. Dances are often foreign
too, especially Negro dances. Mimes and charades, comedies
and tragedies, or the embryo forms of them, have often come,
openly or furtively, from overseas. Songs, religious and profane
chants, American or African, are sung in France though they are
in error known as “ Creole songs ”. They are certainly exotic
songs, but they are aboriginal not Creole, for the Creoles were
Europeans settled in the West Indies whose children were horn
out there. Sports and games have played their part from very
early days. The English to-day say that their polo came to
them from India. This, as may be imagined, gives them no
pleasure ; yet they have written scveral large books to prove
that polo, this distinguished game of the Saxon “ gentleman ”,
was a gift to them from their Indian subjects.!

L [We may fairly question whether any English © gentleman * would be disturbed
even if he thought that pola was an Indian game ! It would seem to have originated
in Tibet and thence reached Gilgit and Chitral, where the humblest peasant in the
humblest village still plays it as of course. In modern times it was introduced into
India in 1863 by Maj.Gen, Sherar, who brought two tearns of Manipuri natives
ta play an exhibition match in Calcutta. In 1869 the 10th Hussars brought it to
England, Engy. Brit., 14th Ed,, swv. polo. EOL]}
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The borrowing of Rules of law. This was a ricochet not
expected by French legislators. In Algeria and in Libya,
French and Italian colonists have been known to use the tra-
ditional native procedures for regulating the cultivation of the
soil. The chief of these is a joint leasing, or as we might say a
lease-partnership, between the owner and the tiller of the soil, an
arrangement which in the Maghrib is known as mugharsa. They
also sometimes take advantage of the religious device known as
mort main, by making use of the wagf or kabus which are a sort
of perpetual endowment, making landed property inalienable.
These are akin to the majorats which used to exist in French Law.
The aim of these devices is to secure this property to a city, a
tribe, a family, or for the benefit of a mosque. We remember
that a great French philosopher, Auguste Comte, adopted the
principle of the Islamic tithe. Al his life to mark the admira-
tion which he professed for Muhammad, he dedicated a tenth
of his earnings to charity. This was imitation, on the legal
plane, prompted by idealism and affection.

The adoption from semi-civilised or non-civilised subjects
of rites of worship was a phenomenon familiar to the Greeks
and Romans. At all periods the conquering people have tended
to borrow from the conquered their cults and their gods ; they
have felt it nccessary always to enlist the support of the local
deities. As the Grecks and the Romans worshipped Mithra
along with Adonis and with Attis, the old Syrian gods, so the
modern Romans—I mean the English and also the French—
become on occasion Buddhists or Muslims. In England and
America there are Buddhist churches, Now, we know full well
how largely these new-fangled cults, which have sprung up
both there and in France, Theosophy and Christian Science
and many others, are cults of Oriental origin. They are exotic
forms of worship, always transposed, always distorted. The
recent spread of Theosophy in Anglo-Saxon countries, and even
in France, sudden as it sometimes is, striking as it always is, is
in itself the transplantation of a foreign worship. Conversions
to Islam which have taken place amongst Frenchmen, have not
been acts of uncultured minds ; they are the result of deliberate
thought and intention. It is in America, as it seems to me, that
religious syncretism has taken place, a fusion and confusion of

1 L'I'he idea that a tenth or tithe of 2 man's wealth should be * holy unto the
Lord ™ is one of the many principles which Mubammad lifted from the Old Testa-
ment. See Leviticus xxvii. go-2. EOL]
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Western and Oriental spirits and gods in a new cult. Many
societies and many institutions in America, even official ones,
have rules and rites inspired by ancient Red Indian traditions,
This is the case with their political parties and their sects, especi-
ally Tammany Hall which was founded in 1788 and is the root
and centre of the Democratic Party. Tammany Hall has
regulations, characteristics, rites and titles borrowed from the
Red Indians. The chiefs are sachems, and the whole organisation,
from top to bottom, is made to match, with solemn and appro-
priate names and gestures. In more recent times the same holds
good for the rampant organisation Ku Klux Klan with its ritual
and demonstrations in Redskin taste. Even the Boy Scout
movement in England is not wholly innocent of similar features.

Now let us turn to the means or the instruments by which the
subject peoples influence their rulers to imitate. We are no
longer seeking to consider wko are the imitators, nor to what
point imitation proceeds, nor what are the objects imitated, but
how, by what means, and in what ways, imitation occurs.

In this case, as in the converse case, we must distinguish two
procedures in particular : obligation and acceptance.

Obligation. Amongst the Ancients, the adoption of their
subjects’ manners and customs was sometimes forced on them ;
for all their pride, the conquerors suffered constraint. The
French themselves, when they were in the penetration stage only
of their arrival in these distant lands, were at first legally subject
to constraint under the customs of the country. They were
obliged to pay taxes, to give presents, to offer tributes (known
as “ customs”) ; and when desirous of winning the support of a
chicf, or perhaps a king, they were compelled according to the
practices of the country to submit to ceremonies, which it was
impossible to avoid, repugnant or disgusting as these often were.!
Even at the present day, tolerance or courtesy, convenience or
practical advantage, often make it advisable to follow the accepted
local usage in order to placate the people or to spare their
feelings.

When the rulers indulge in imitation of their own free will,
this is an act of acseptance. 1t must of course be understood that
the persons involved do not always feel, conceive, think or realise
that they are exercising their will in the matter. The very
important step is taken by no means always consciously, but
very often unconsciously. That is why I have spoken of impreg-

! Compare Richard Burton’s painful experiences at the Court of Dahomey. EOL]
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nation, of contagion and even of contamination. The decivilised
person who in the course of time comes, almost without being
aware, to abandoning his own ways in urder to adopt native
ways, i8 not conscious of what he has done, or only very slightly
conscious of it. We are entitled to speak, as people do, and
rightly do, of his being depressed and just letting himself go. It
is a gentle gradual slope down which he has glided from a civilised
to an uncivilised mode of life, with no obvious milestones marking
the route.

In the most striking, typical cases—such as Chateaubriand’s
René has made famous—we may fairly speak, even in our own
day, of a sort of homesickness for the savage state, the attraction
of a natural simple life, or of an ““ appeal ’ by which the civilised
man is unconsciously won over and which in time will gradually
carry him off his feet. In his finc book, The Plumed Serpent,
D. H. Lawrence has given tragic expression to such a case. The
attraction is mysterious and complex, and you may search in
vain for clear and rational clements in it : laziness assuredly is
one, others assuredly are licence, revenge, illusion ... But there
remains an element of inexplicable impulse, an obscure urge—
which we must leave in its obscurity !
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BOOK IX
CONFLICTS OF PROGRESS

CHAPTER LII
‘“ CONFLICT OF LAWS”

Amongst the conflicts which result from the contact of peoples
in the colonies the conflict between two systems of law demands
particular examination, We want to see how the groups existing
in the colonies can adapt themselves to the Colonial State which
the French have there set up, This enquiry forms the subject
of the following chapters.

The legal aspect of the relation between the two peoples is
what the jurists know as the “ conflict of laws *. Colonisation,
having inevitably brought two social groups, or two societies,
into contact, has also brought into contact legal rules, statutes
or “norms” as they are often called.

Two social systems are joined, and consequently two legal
systems or two bodies of law : that of the rulers and that of the
ruled. The old system and the new system are going to conflict.
The drama has two phases: opposition and adaptation.

At first sight the opposition is startling ; the two legal systems
which confront each other are utterly different. They are
sundered by three characteristics in particular.

The old law is oral law; the new is written law. The old
law is traditional and customary, begotten of the ancestors,
transmitted by word of mouth. The new law is statutory and
constitutional, preserved in print, modified by decree. The con-
flict therefore is one of the spoken versus the written word,
tradition versus invention, the Past versus the Present.

The old law is sacred ; the new is secular. The old law is
moulded by traditions, established by the gods ; its rules are as
much rites of worship as norms of law. Religion, always the
inspiration of tradition, is the very foundation of customary law.
The new law is a layman’s law, irreligious or—to be accurate—
non-religious, a-religious. French codes of law bear no relation
to the religions of France; French civil law is independent of
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canon law. This is the greatest obstacle to the approximation
of the two bodies of law, and the one most difficult to overcome.

The old law is local low, special, tribal law ; the new is
common law, general, national law. Since the old law is oral
and sacred, it is necessarily peculiar to a tribe, a family, a village,
a church or a sect. In these overseas lands there exists no law
common to the country considered as a whole, no law valid
for everyone, governing everyone, whether he be Christian,
Israelite, Musulman, idolater, animist or fetish-worshipper ; the
people have not the remotest conception of such a law. Each
of them recognises the tribal law of his own particular tribe,
the customary and traditional law passed down from one genera-
tion to another by word of mouth for this one tribe alone. The
law therefore differs from tribe to tribe and secondarily from
church to church, from sect to sect. Such and such a statute
belongs to this place ; such and such a statute belongs to this god.
Such is the state of affairs which the French have found in their
colonial territories.

Now, the new law is ferritorial, national. For what do the
French do from the first moment of their arrival? They estab-
lish—as they feel they must—one uniform law for the whole
colony, conveyed in written regulations, laws and decrees apply-
ing equally to every man without regard to his kindred or to his
religion ; and then after a very short space of time they speak
of Algerian Law, Tunisian Law, Moroccan Law. Nowadays
they speak of an Aofian Law,? whereby they mean a common
statute for this whole large country, regulating not only public
but also private law. There is one similar common law for all ;
not, as of old, one law for kinsmen, one for neighbours, one
for believers, but one law laid down for all dwellers in the land,
for all the Algerians, all the Moroccans, all the Tunisians, all
the Aofians without distinction, a law whose scope (ressort) or
jurisdiction covers territories far more extensive than the mother-
country. Is there not an Indo-Chinese Law too? It is not
speaking too strongly to say that a Legal Revolution has taken
place !

Such in concrete terms is the conflict. To throw light on
it first in general terms, let us consider what are the solutions
that have been sought in order to allay the conflict, and what
the conceplions which underlie and inspire these solutions.

In the course of time two solulions were tried, which we saw

! {Le. Law of French West Aftica, Afrigue occidentale frangaise, AOF. EOL]
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taking on a new lease of life under the Italians in Ethiopia :
on the one hand the disjunction, and on the other the absorption,
of the two legal systems.

First the attempt was made, or dreamed of, to disjoin, to
separate completely as it were by a moat, the deeper the better,
the two systems. There would be one law for the newcomers,
another law for the original inhabitants ; one law for the rulers,
another for the ruled ; one law for the French, another for the
Natives, with no relation of any kind between the two laws.
If this state of affairs could be maintained, there would be no
opposition between them ; disjunction would have forestalled
conflict. Each group would independently have had its own
powers and its own duties.

This was what the Jesuit priests had done long ago in Paraguay
and Peru when they formed what they called “reductions”
which we nowadays call *reserves”: Indian villages under
the authority of the Jesuit Fathers. The Jesuits created a special
body of law for these Indians, applying to them and to them
only. Spaniards were forbidden—and this prohibition was as
far as possible enforced—to enter the Indian reserves. There
were thus two legal systems: Spanish law for the Spaniards,
and Jesuit-made Indian law for the Indians, and for them alone.

This is what is also being done in South Africa, in certain
quarters at least, where the Blacks have been segregated, as we
have seen, from the Whites. The Blacks are parked in territories
reserved for them, into which no White Man is allowed to
penetrate. In precisely the same way, South Africa has estab-
lished a National Park for the wild animals it wants to save
from destruction ! In the Union of South Africa it is called
Kruger Park; in the Belgian Congo, Parc Albert. One law
exists for the Whites, particularly in the cities where the intru-
sion of the Blacks is as far as possible prevented ; another law
for the Blacks in the heart of their reserves, which are situated
at a distance from the White Man’s~towns, and into which the
White Man has no right to go.

The second solution is an attempt to absord the one system
into the other, though not completely or perfectly. For a statc
of complete separation can very rarely be preserved. Much
more often there is communication between Black and White ;
practical and legal relationships arise, especially where contracts
are madec between rulers and ruled ; then opposition at once
springs up. The rulers tried two methods: to eliminate the
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new law or to eliminate the old; to place the French under
native law, or the Native under French law : to allow the one
law to absorb or supersede the other in whichsoever direction.

Surprising as it may seem, the first experiment sometimes
tried, often dreamed of, was to let native law supersede French
law, the oral law override the written law, religious law replace
layman’s law! In the beginning the Whites accepted the
current system of the country readily enough, often adjusting
themselves to local custom from a taste for novelty. Jean de
Léry, an explorer of olden days, reports that when the Normans
spent some time amongst the Topinambou of South America
they took to eating human flesh; they turned cannibal—
perhaps because they were short of meat! The buccaneer and
filibuster, the type of adventurer who was often the earliest
colonist, was not wont to be fastidious ; he was ready for any-
thing. He felt himself outside the King’s jurisdiction since he
had “crossed the Line” and was now in the Tropics, and his
eyes had seen new skies | Even down to our own day, explorers
and pioneers are always tempted, and always inclined, to abandon
their own customs in favour of those of the poor natives, The
French have had to face the question, of whether a French
immigrant has the right to change his law, to give up French
law and obey the local law, and—especially in North Africa—
to subject himself to Muslim law by becoming a convert to
Islam. Some Frenchmen in Algeria, both in old and recent
times, have imagined that by becoming a Musulman a man
could free himself from the jurisdiction of French law and adopt
the Quran and the Traditions as his Iegal guide. The French
courts in Algeria have again and again been compelled to
assert that it is impossible for a Frenchman of his own free will
to put himself outside the scope of French law, and that a French-
man in the colonies remains a Frenchman, subject to the law
of France. To renounce his own religion and adopt a native
religion, in particular to become a Musulman, is not sufficient
to set him free—the word is appositc—from French law. The
man born a Frenchman remains a Frenchman even in the
colonies.

On the other hand, there have been Netherlanders who
advised Europeans to follow Indonesianlaw. M. D. Hinloopen
Labberton, the author of a linguistic index of Indonesian law,
was of this opinion. Hc was, however, almost alone in holding
it. Amongst the English, some have been of the opinion that
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Europeans might well be made, partially at least, amenable to
ancient native customary law. In 1834 the historian Macaulay
published a whole scheme of common justice applicable equally
to English and to Indians. This was to be administered by
Courts which were to apply, to some extent at least, the law
of the country even to the English. If this scheme was not
adopted, a decree of 1836 at least made it in part applicable
in civil cases. Se we sce in India the local cindl law imposed
on the English, as we later see the Orders in Council of 1872
and 1884 applying the Indian Penal Code to the English in
certain regions. The English reserved to themselves the right
to be tried by a Eurcpean jury.! These facts clearly show that
there is nothing abnormal in the suggestion of applying the law
of the ruled to the new rulers! At the very beginning of the
French occupation of Algeria, a judgment of the Gourt of Algiers
laid it down that a Frenchwoman married to 2 Native was herself
a native and amenable to native law. So there was one way
—for at least one sex !—to shake off French law by contracting
marriage with an Algerian. Jurisprudence however immediately
changed ; the Algerian Courts decided that a Frenchwoman,
even when married to a Native, remained French and therefore
amenable to French law : a ruling whose application encounters
many difficulties.

When absorption took place, however, it did so more normally
in the reverse direction. It was usually the old law which was
submerged by the new, the oral law which yielded to the written
law. The belief is that the conjunction of the two bodies of law
has been brought about. The claim that this is so, is firmly
upheld when converts to Christianity are in question. The
natives of these countries are then subjected to French law, not
directly—barring many exceptions, that is not attempted—but
indirectly, because the native is “a convert to our faith ” and
it is held that religion, as in the time of the French kings, carries
legislation with it. The baptised Native ought, it is felt, to
renounce his own law, and obey either French law or canon
law, or some special law: these are the three alternatives.
The native convert has drawn closer to the French by adhering

3 (The English student would be wise to consult the Encyclopadia Britannica,

:]?h Ed., s.v. Indian Law, on this subject. There never was, of course, a * law of
e country ”.

‘The British recognised Hindu Law, Muhammadan Law and Burmese Buddhist
Law in addition to Anglo-Indian Law. Whichever law applied to any given case,
their great principle held good : that all men were equal before the Law : regardless
of race, rank, creed, caste or colour. EOL]
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to the White Man’s religion ; the mere fact that he has been
baptised has frenchified him ; he has deliberately separated him-
self from his fellows by accepting the faith of Christ, he must
be supposed to have implicitly opted for a new law. But what
new law? It is sometimes claimed that his option was for
French law. A convert being de fasto frenchified, he must also
be frenchified de jure, French law must at once be applied to him
without its being necessary for him expressly to declare his
adherence to French law ; or to state that he had opted—option
is the word used—in favour of French law. Richelieu founded
the Company of the Hundred Partners! and the Company’s
Charter of 1627 expressly laid down that all converts were to
be subject to the King’s law : one faith, one law, one king.

Times have changed, and in the modern secular French
state another solution, to which 1 have elsewhere alluded, has
been proposed. This would place the native convert under
Canon law ; Canon law is the Christian law and he is now a
Christian. The old Canon law is no longer in force amongst
Frenchmen : it remains in force for French Roman Catholics
since it is the law of the great Church of Rome, though French
Protestants do not recognise it.

This solution was, as we know, not adopted. The jurists
object that it runs counter to the French principle of unity in
legislation. More logically, more tolerantly—so it seems to me
—the tendency now is to adopt a solution already accepted, as
I have pointed out, in certain other countries : namely to apply
a special law to the converted, a law sui gemeris, intermediate
and transitional between the old and the new.

This Special Law is a conciliatory compromise. It has been
introduced by the English in East Africa. The convert adopts
without restriction and with a minimum of effort, sometimes
even suddenly and with fascinated enthusiasm, new tastes, new
manners and consequently new laws. Natives of East Africa
have been known spontaneously to demand monogamy instead
of polygamy. They asked at the same time that at the change-
over, if they had several wives, they might be allowed to choose
from amongst them which they would prefer to keep! The
transition from old to new concepts is easy though not instan-
taneous. If the African native is prepared lightly to abandon
polygamy his reason is a practical, material one. In olden days,
polygamy provided the head of the household with a labour

t La Compagnie des Cent associés.
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force. Less and less is this now the case ; polygamy no longer
* pays ”, it has become a burden, not an asset. In the Negro
countries, for instance in the French Sudan, it is very easy, with-
out argument or strife, to induce the native to give up his own
ways and partially at least to follow French laws, to adopt a
Special Law, akin to French law, holding a position intermediate
between the two systems.

If these solutions could be accepted, there would be no
clear-cut opposition between the old and the modern law ; we
should see either the new law superseded by the old, the White
Man’s code yielding to the Native’s, or we should more probably
see the new law advantageously superseding the old. In aban-
doning their own customs, partially though not wholly, in favour
of French ones, the natives have from a legal point of view
become frenchified ; more often reluctantly than gladly. That
is why these solutions have proved ineffective. In the colonies,
opposition has arisen in the legal sphere between rulers and
ruled : a struggle of the Past against the Present, a resistance
to the changes which we account Progress.

These solutions, however, are the result of underlying con-
ceptions which inspire them, whether we realise it or not. For
in the last resort the conflict is one of ideas, of metaphysics, or
of what Alfred Tarry called “ paraphysics ”.

We Europeans in the colonies, acting as rulers, have had,
and still have, three conceptions of the attitude that we should
take up to the customs of the local populations: resognition,
condescension and infolerance.

Recognition implies accepting and adopting local customs and
applying them without question, without contempt, disgust or
disparagement, placing them in fact on a footing of complete
equality with French customs and rules. This was presumably
the attitude of mind of the many French writers who have
proposed that instead of frenchifying native law it should be
made to apply to the French rulers themselves. In the same spirit
the Dutch accept fully and unreservedly the customary law of
the country, the Adatrecht as they call it, and treat it on an
equality with their own laws and decrees. They claim that in
the Netherlands East Indies Dutch law and the Adatrecht are
two systems of law of equal legal validity. If a conflict were
to arise between the two systems, it would consequently be a
conflict of laws in the international sense, and such a conflict
would have to be resolved, as it would in Europe, between
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nation and nation, without the one legal system claiming superi-
ority over the other. Thus, as regards legal rights which affect
land law Dutch colonists are fully amenable to native law.
The mere fact that a Dutchman becomes a landowner in one
of these countries, raises the presumption that he is willing to
obey those statutes of the Adatrechi that govern landed property.
To the Frenchman who has lived in the French colonies this is
a surprising thing. As for the French, I shall speak of con-
descension and intolerance, varying according to place and time,
but not, or almost never, of recognition. In Sumatra, for in-
stance, it was held that a merchant who had obtained from
the Dutch administration a concession for cutting timber in the
forest, was nevertheless bound to observe local customs and to
respect traditional rights ; in particular the right of certain of
the possessors—in these countries we must not speak of “ owners
—who have a religious lien on the plantations, to levy taxes
on the operation. Whereas in Indo-China, in an identical or
very similar case, in the Moi country in the Highlands of Annam,
it was held that the man holding a concession from the French
administration was under no obligation to heed native tradition
or to pay any tax on his operations to the possessor of the soil,
however real the religious rights over it which the possessor
enjoyed. The Dutch are in fact the only “colonial * people
who have thus fully recognised and accepted the local customary
law.

The second attitude of condescension is common to the French
and the English; it is the spirit in which they half-accept—
just as they like, and just as far as suits them——the legal traditions
of the old inhabitants. Where these are useful or necessary,
they are allowed to continue ; they are tolerated without being
accepted. The French are ready to replace them by some decree
whenever this seems desirable. When the French proclaim, as
they frequently proclaimed, that they will maintain and “ re-
spect ” local usages ; when they apply them untempered and
unmodified, they do so from opportunism, in a spirit of con-
descension. This explains why they have so often abrogated
or altered them—a thing which the Dutch have almost never
done. The French have frequently done it, the English have
done it too, though less ofien. The French benevolently study
the customs of the country, and follow them not as a duty but
with good will, thus demonstrating the liberalism of the French
mind. If a conflict arises between local custom and French
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regulations, however, then the latter must win the day. The
“ principle " of the French Colonial Empire is that in the case
of conflict between the two legal systems, the French system
takes precedence. When a contract is concluded between a
Frenchman and a Native, it is regulated by French law. There
will be no question, as there is in the Netherlands East Indies,
of bringing into play the complicated rules of International
Law, whether public or private, and secking by subtle arguments
to decide whether native customary law or Dutch law should
be applied to the case in question. In every case, French law
will prevail. Where mixed interests are involved, a contract in
which one of the parties is French and the other Native, a
marriage or an agreement of any kind, French law is * followed .
For French law is State law which must override tribal or local
law : national or imperial law always takes precedence of local
law. From this second standpoint there can be no sonflict in
the legal sense between the two systems, for the one automatically
yields to the other.

At the beginning of Spanish colonisation, the theologian
Scpulveda got into a controversy with Bishop Las Casas, the
former maintaining that, as far as possible Spanish law should
be applied in the New World of America, and should always
take precedence where there was a clash of two systems. Some
fifty years ago the Swiss Bluntschli contended that the natives
should be made subject to European law, by compulsion if
necessary, and their old customary law should be extinguished.
Lastly, there was the celebrated Englishman Cecil Rhodes, the
real founder of South Africa, who declared bitter war on tribal
law, making it his mission in life to abolish the tribe, and
the law of the tribe, and to build the English Empire by the
extension of English law.

This brings us to infolerance unleashed : an attitude which
holds that native law should always be methodically and obstin-
ately destroyed., The “law of the subject ” must be replaced
by the “law of the master ”; there is no need to be over-
considerate about the transition, since the French represent pro-
gress, and truth is by them revealed. Compelle intrare : * Enter
the community which we bring you; follow the regulations
which we apply to you though we apply them by compulsion
and without your consent!” This is the spirit of absolutism
which has been all too rampant amongst the French, at least
amongst those assimilators who have preached in Algeria and
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elsewhere that an end should be made of local law, a blue pencil
drawn through the traditions of the old inhabitants, who should
by armed force be given French law, “written Reason * both
for the French and for them. They should be hustled along
the path of progress and made happy in their own despite.

There is no longer this tendency—or it is much less—to do
as in the early days, and impose the new law on the natives
in every case, without exception or restriction, and in every place,
unless there is some advantage or some necessity, for them as
for the French, demanding that the voice of the ancestors should
be heeded. This involves for the natives a renunciation
which—and this must not be forgotten—entails a religious
abjuration since their law comes to them from their gods! The
choice before the French is then rather between adopting or
tolerating.

In this legal conflict four planes of Law are to be distinguished :
Personal Law, Property Law, Contract Law and Penal Law.

In Muslim countries persomal law is also called personal
status : the circumstances of groups or individuals, and chiefly
the law regulating the family and questions of inheritance.

The law relating to wealth, goods or possessions of every
kind, not only land, is property law.

The law governing agreements of every nature : sale, pur-
chase, loan, contract or any other transaction is contract law.

The law dealing with deterrent or punitive measures is penal
law. Amongst backward peoples the ordeal and torture are
still in vogue, and it is on this plane that the clash of the two
legal systems is the most painful.

We shall now examine in greater detail these four planes
of law.
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CHAPTER LIII
STATE AND TRIBE

The State comes into collision with the Tribe and the shock
of the collision silhouettes the outline of the State in crude and
blinding light. We clearly see how the French Colonial State
comes into being and asserts itself in the overseas countries.
It is created of two elements.—First, the Common Law, valid for
all, governing all, be they kinsmen or non-kinsmen, be they
Christian or non-Christian.—Secondly, the Common Speech, the
language bestowed on the natives for use in their relations with
their rulers. There it is, the perfect State, everywhere. Unity
of Words and unity of Laws are two interwoven elements.
The fact that in ancient France, civil law radiated into the
provinces, and a common law was established throughout the
country, always pushing into the background the customary law
of the several localities, was due to the spread of the French
language, the royal speech. Under the Monarchy the unity of
words made possible the unity of laws. The same process is at
work in the colonies of France to-day. The function of the State
is to transmit unity to the colonies, to simplify and unify both
speech and law. Only since the French occupation of these
countries has it been possible to speak of an Algerian law, a
Tunisian law, a Moroccan law, an Indo-Chinese law, a
Central African law and a West African law. All these bodies
of law are composed of regulations laid down by the French,
whose aim is to give the country a unity of statute law. The
Abbé Siéyes in the pamphlet called What is the Third Estate? !
justly said : It is the Common Law which makes the Nation,”
To create the State in the colonies is to give these countries or
each of these countries a common law ; to draw a blue pencil
through all the multitude of diversified and tangled laws which
were in force ; it means profoundly changing the order of the
laws. Let us analyse the conditions and the solutions of this
phenomenon.

By conditions 1 mean that the State encounters in the colonies
difficulties, obstacles, opposition, and delay. It can by no means
establish itself without striking a blow, and even to-day it is

L Q'est-ce que le Tiers Elat?
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nowhere completely perfected and consummated. In these
countries, established fact rears a barrier against unity. The
French do not wish to, nor could they if they wished, give too
suddenly and harshly a simplified law to these populations, a
law applicable to all, ignoring the existing facts of kinship and
religion. These obstacles, which always involve delay and which
arouse resistance and protest among the inhabitants, are created
by already-existing groups who have and keep their own code
of laws. These groups are very diverse and their existence is
an obstacle to unity. There is the Tribe for one, and there is
the Village too, which is a more condensed, more close-knit
tribe, a group of kinsmen more closely related than the tribe,
who belicve themselves to be one and all the descendants of
one common ancestor, who are similar—or think they are—in
spirit and in blood, who are bound by a law which is their very
own in virtue of their kinship. Hence, both the tribe and the
commune are obstacles to the formation of that common law
which the State brings. The Family is another obstacle to the
unification of legal enactments. If you are to create a law
which is to be the Common Law in the colonies, you must
succeed in depriving the family group of many of its attributes :
the ‘privilege which it enjoys in the bosom of the tribe. Being
the most intimately related, the most compact, and the most
exclusive group of kinsmen, the Family possessed its own par-
ticular law within the tribal law. If you are to give a State
Law to the colonies you must put an end to two of the traditional
family privileges : the right of sanciugry and the right of the
blood-feud.

The family in the first place offers sanctuary. Kinsmen, in
. their capacity as kinsmen, believe themselves bound by inveter-
ate tradition not to denounce the crime of a relative, but to
shelter him and protect him from French justice. In a colonial
country there is no use expecting a group of kinsmen to co-
operate with the State in its functions, either by denouncing or
by giving evidence against an offender who is of their kin!
The harbouring of a criminal by his family group is extremely
common even amongst more advanced circles, for according to
their tradition mutual protection is a duty—even protection
against the State! The Annamite Code was compelled to
Tecognise that it was excusable, and not criminal, for one kinsman
to give sanctuary to another ! In Francc the concealment of
an offender would render his host guilty as accessory to the
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offence. Such is the conception of the State in its full and
perfect form ; public order takes precedence of private order,
and national order of family order. Yet in Annam, down to
the present day, the kinsman who shelters a delinquent kinsman
is held innocent. Here, in an advanced, not a backward,
country, the opposition between the Family and the State is
glaringly apparent.

Next comes the #lood-feud with its two aspects, the active
and the passive : on the one hand, the obligation resting on the
group of kinsmen to avenge on some one of the offender’s kin
any injury inflicted on one of them; on the other hand, the
complementary obligation resting on a group of kinsmen jointly
to suffer the consequences of the family blood-feud. There is
here a dual solidarity active and passive, the duty to act and the
duty to endure, the duty of killing or of being killed in the place
or stead of a kinsman, since the blood-feud is a collective affair
ruling between one family group and another. This forms a
second obstacle to the State since it militates against the working
of any common or national penal law applicable to all. These
two characteristic usages are the chief amongst many obstacles
to the establishment of the State, and both derive from the
family group, as long as this preserves its identity and its activity
and continues to assert its personality.

Alongside the Family, the Commune and the Tribe, therc
is in overseas countries the Church which hampers the State, for
the church or sect has its own private law which is a sacred
law. In the case of church and sect there can be no question
of a common law, a secular law, divorced by its nature from
religion, and valid alike for the faithful and the unbeliever.
Even in the advanced colonies you find the temple or the mosque
serving as honoured and inviolable sanctuary for the criminal,
the brother in religion who is able to reach it in defiance of
authority. The church and the sect, and in Muslim countries
the brotherhood, claim the same right to harbour the criminal
and protect him against the Statc as was claimed by the family
group in the case of a kinsman. In Negro countries which
have adopted Islam, the secret society is commonly more per-
severing and more successful in exercising this right !

These things being so, the State cannot hope to rule in the
colonies until it is able with time—and this is no easy matter—
to put an end to these traditions of privilege which prevent its
establishing itself.
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Such are the conditions which confront the Colonial State
as it seeks to assert its sway. What then are the solutions?
How and in what way has the State been able to make headway
against these obstacles and hindrances? By what means have
the old groups with their old statutes been—though not always—
overcome ?

Three solutions have come into play in the French colonies,
as in old-time France—the same methods seeking to achieve
the same progress—to make an end of the interlocking, over-
lapping traditions of local customary law: provincial law,
commune law, family law. First, the real common low (statut
réel), secondly, fublic order ; thirdly, private aption.

The absolute, radical thing is the statut 1éel : the institution,
without transition or restriction, of a Common, Universal,
Territorial Law embracing the whole country; the death
sentence executed on all the old rules and regulations; it is
assimilation or frenchification. When in our day, for instance,
the French, without striking a blow, extend to the colonies the
French laws protecting the working man, without taking heed,
as they should, of the inconvenicnces and difficulties involved,
they are moving in the direction of the stafut réel, This is the
term which the old commentators used, notably Loisel : stafut
#del is royal law and State law which came to prevail in France,
first in intention only, but claiming to apply to the whole
country, expressly putling an end to and firmly abrogating all
the ancient existing rules and regulations. Loisel, the author of
Customary Instilutes,! enunciated a new principle : “ All customs
are actual facts.” 2 Hereby he anticipated the principle which
was accepted in the 18th century, particularly the principle of
what has been called enlightened despotism, according to which a
Royal Law is essential in any country—the phrase National
Law was ere long to be substituted—a universal law for all the
inhabitants within the frontiers of the kingdom ; a law thus
bounded by geography, and by geography only. The Prussians
had such a law in the Code of Frederick dating from the middle
of the century in question. Speaking of the Royal law, this
proclaims as a principle a new maxim: “ Neither outward
extension nor inward restriction.” Within the territory State
law must reign supreme and reign alone ; all local rules and
regulations are abolished. Outside the territory it ceases to reign,
the frontiers set the limit to its power. Later the principle

1 Institutes coutumitres. 2 Toutes coutumes sont réelles.
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became established, notably in France, that a person is amen-
able to the State law—formerly the Royal law—according to
his place of residence or habitation. He becomes, absolutely
and fully, legally subject to the laws, simply by reason of the
fact that he lives in the country, that he is settled there and
dwells there for at least a certain length of time. In ancient
France the period was a year and a day. The question of resi-
dence is now the determining factor, not as of old the question
of parentage.

I must truthfully admit that in France itself this state of
affairs is quite recent. The two first French laws which can
fairly be called national, in that they apply to every Frenchman,
are a Statute of 1731 regulating Donations and a Statute of
1735 regulating Wills; and these were laws of particular,
limited scope. It was only two centuries ago that this very
old country arrived at passing laws that were State laws. As
has been pointed out, the first State law of a general nature
which prevailed throughout the entire national territory : which
held good for every Frenchman without exception, whether he
was a Jew or a Protestant, whether he was a Provencal or a
Breton, was the Civil Code !

In so far therefore as the State implies a common law, the
appearance and the institution of the French State in a legal
sense, is a recent, and a very recent phenomenon. To borrow
an expression from the Code of the Prussian Frederick, who in
such matters was extremely systematic, “a certain, universal,
national law ”—or a territorial law, as we should say—has only
been established in France for a little over a hundred years !

This is why, up to the present, the solution of the status #éel
has not been put into action. It has only come into play in
particular cases and for particular purposes. It is of course
true that the principal French Codes have been extended to the
colonies by decree or by law. They apply, however, only to
the French ; they do not apply, or apply only to a very limited
extent, to what are called the * Indigénes”. There is one
exception, however ; the Penal Code. This, the French say,
concerns public order, and is therefore valid for all the inhabit-
ants in the colonies as at home in France. As regards private
law, the natives are subject to certain laws only, and those are
adapted to local conditions, laws relating to the registration of
vital statistics—very timidly enforced—and laws relating to
labour. However strong the French desire to assimilate and
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frenchify the colonial native, and bestow French Law on him
without restriction, they see no way of imposing it on him and
they cannot do it.

Secondly, public order ; this is the solution most commonly
adopted by the French : they leave the native inhabitants their
old traditions on the sole condition that they conform to * public
order”. It follows that in cases where necessity or morality
demand it, the ancient custom or regulation must be given up
and must yield to public order. Public Order in the colonies
is therefore a body of Laws, admiitedly very limited in range,
which the French can change since they themselves drew it up,
and which they wish to see in force in the whole of their Empire
wherever the French flag flies. These are “ fundamental laws *
as they would have been called under the French kings; the
fundamental laws of the Colonial Empire which must therefore
be obeyed by all the inhabitants of the colonies without distinc-
tion of race or colour, of creed or kinship. They form a Public
Order which is therefore a stafut réel, and not personal : which
is territorial or imperial.

This Public Order in the colonies has two aspects according
as it concerns the relations between Frenchman and Native or
the relations of natives amongst themselves.

In relations between Frenchman and Native, particularly
where contracts are involved or agreements with the colonists—
who have of late increased in numbers—Public Order demands
that French law only should come into question: in ‘‘ mixed
relationships ** French law carries the day and takes precedence
of local custom, for, as I have said, the French here take a different
line from the Dutch. In the relationships between the natives
themselves, a tendency has grown up in the last hundred years
or the last fifty years—varying according to the place—for
French Public Order to penetrate, and for certain regulations
derived from French law to be imposed.  Where these regulations
are in force they provide a territorial or imperial statut séel for
the colonies, being applicable to all inhabitants alike. The
Public Order solution means the maintenance of personal law
but tempered and altered by the siatut 7éel in all cases where
the French feel—rightly or wrongly—that necessity or morality
demands its supersession by French laws enforced on all inhabit-
ants, in place of those they had set up for themselves.

At the beginning there was, even in Algeria, a somewhat
camouflaged procedure by means of which a measure of Public
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Order, equivalent to a stafut réel making no distinction of kinship
or religion, was introduced, to regulate the conflict between
different local regulations and customs which had co-existed in
the country before the French occupied it. In Algeria, for
instance, they found, side by side, Arab law and Berber law,
and, within each of these, variant customs peculiar to one locality
or another. The Muslims recognised four different rites, actually
amounting to four separate sets of laws, differing from each
other in several points. All these manifold systems came more
and more into conflict with each other, when the French occupa-
tion came to multiply the relations of tribe to tribe, of region
to region, of country to country, and above all, of creed to creed.
These various people, who naw came into touch, who contracted,
bought and borrowed, who had previously led a self-contained
existence, almost one of complete isolation, now found them-
selves increasingly entangled in conflicts with French law.
There was another motive—or pretext—the silence of custom = if
customary law is silent on a certain point, let us be guided by
French law. In this matter the Belgians have been more diffi-
dent than the French. Later, as I have observed, the French
went further and acted more openly and more directly even
where there was no clash between native regulations and customs.
Public Order was announced and proclaimed, and the necessity
was emphasised of laying down a common order for all, an
order valid even within one group as well as between different
groups, within one region as well as between different regions,
within one creed as well as between different creeds. Necessity,
convenience, efficiency, morality, humanity, and more especially
hygiene and education, all demanded the forbidding of sacrifices,
even animal sacrifices, the forbidding of cannibalism and infan-
ticide, the forbidding of gestures and acts which in France
would be accounted crimes or offences, and which were never-
theless rooted in native tradition, The obligation was therefore
laid on the native inhabitant of the colonies to respect a body
of French laws which constitute a statuf réel and a Colonial
Public Order.

The same state of affairs still exists in the mother-country
to-day. France maintains and applies to foreigners many pro-
visions of their own laws, and thus there exists in such cases a
personal law which forms an exception to the stafut 7éel. In
order to limit the application of this personal law, the French
Civil Code lays down that no exception can be made to the
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“ Laws of Public Order ” which are in force for every resident
in France. These Laws of Public Order are defined in the
Civil Code, and legal commentators vie with each other in
arguing about their phraseology and their content. They all
agree, however, on these points : that the Constitution is a law
of Public Order which foreigners must respect ; that the penal
laws are of Public Order—as are laws relating to property and
methods of enforcement. “ Moral laws ”, more particularly
monogamy, arc also accounted of Public Order, and perhaps
also laws relating to the family, to qualifications and to inherit-
ance. Even to-day, the French are obliged to keep alive in
France this idea of Public Order, for the statut réel is not always
operative ; foreign laws have somctimes to be applied, though
always with the reservation—in France, as in the colonies—
that Public Oxder is statut réel and must be enforced on all
inhabitants whether foreigners or Frenchmen.

Lastly there is the solution of Private Option, that is the
privilege accorded to all inhabitants or to some amongst them,
of voluntarily, deliberately, choosing if they wish to put them-
selves under French law. The power is given to a native to
opt or choose of his own frec will, and under no pressure or
compulsion, that French law should govern his actions and
relationships. There is here no question of statut réel, for there
is no imposition of French law on the inhabitants, since they are
free spontaneously to have recourse—as in Algeria they often
do—to French jurisdiction and to be judged according to the
terms of French law. This is Private Option, a right which is
open—not always, but sufficiently often—to French subjects in
the colonies. In another context I shall mention that this right
is ot recognised in French West Africa—with the exception of
Senegal-—for all the regulations of personal right. Up to now,
a native of the French Sudan, even though he be an advanced
person, does not enjoy the privilege of spontaneously placing
himself under French law. There is only one way in which he
can do so, but this road is wide open for him : he can become
a French citizen, which is to choose French law. In very
numerous cases, enumcrated in a decree of 1912, amplified in
1937, it is enough for him to ask and easily obtain the status
of a citizen, which cannot be refused him. His citizenship
confers on him the full unquestioned right of being governed
by French law. It is not with his case therefore that we are
concerned ; we are considering the inhabitant who remains a



564 THE PROGRESS OF LAW

“subject ¥, a “native” as we say, who cannot or will not
become a citizen, perhaps because he would regret bidding fare-
well to his own customs and traditions. For this non-citizen
the right of private option remains open as far as property and
agreements are concerned : land law and contract law. This
option has one peculiar and singular characteristic; it is not
a general or total option, The native cannot opt for French
law en bloc and declare before the court that he will for the future
be subject to French law entirely and without restriction. If
this is what he desires, he must become a French citizen under
one of the categories laid down in the French legal texts. In
all other cases, if he remains a subject he can opt for French
law in one particular contingency only, for one definite occasion,
for one special act, for such and such a specified determined
agreement, purchase or loan. The interested parties have there-
fore the privilege of appearing before the magistrates and making
a joint declaration that they are agreed that they wish French
law to apply to this specific agreement of theirs, and to be
judged according thereto in respect of this particular contract.
What they can not do, is to declare once for all that they agree
to be subject to national law for all their future acts for ever,
without specifying any given act. Private option is of no uni-
versal application ; it can operate only in a definite, specified
case. It is, however, recognised that the private option in
favour of French law may be excrcised tacitly and not always
explicitly, for it is enough to appeal to a French court in order
to be judged by French law; it is enough that a contract be
drawn up in approved form in front of a French magistrate,
it will then be governed by French law. In such a case the
option is implicit, not explicit. Some officials have gone so far
as to wish—but this solution is called in question—that the native
who gets married by “ the official Registrar ”, that is, in accord-
ance with the forms of French law, should by this official be made
subject to the application of the fundamental regulations of the
Civil Code. 1 am not myself sure that it would be opportune
to go so far as that. I do not believe that the native who re-
paired to the Registrar to have his marriage duly sanctioned
and recorded would always have foreseen that this implied
being married, in every respect and with every consequence,
according to French laws !

A judgment of the Cour de Cassation of January 29,
1936, has however decided that marriages contracted by native
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Algerians “ in French form” before the official Registrar, imply
and involve renunciation of the parties’ personal laws ; that the
form in fact is fundamental, and that approach to the French
office of registration implies a tacit option in favour of French
laws and the acceptance of the law of the State,

Thus, in so far as the State stands for a common territorial
law and bestows legal unity on the colonies, it has established
itself by various means and various roundabout ways. There
are three open roads by which the State can arrive at ruling
over the inhabitants merely in virtue of the fact that they are
esident in the colony : Statut réel, Public Order, and Private
Option. Kinship and religion alike matter little, for a common
national, nay, a common imperial law has been set up, which
is the true symbol of the State. By establishing the census and
registration, by “ registering * private deeds and documents, by
setting up French-style jurisdiction for the inhabitants: on all
these planes a beginning has been made of inaugurating the
State, which will in the future presumably win the day and
achieve unity of language and of law.

All this causes at times a profound disruption of traditions.
What effect has the State in practice exercised on the Tribe,
locally, in one place and another? What, in particular, is this
phenomenon we call * detribalisation ” ?

Now, this word may be used in two very different senses.
It may refer to the fact that one or more individuals, one or more
families, are subtracted and separated by emigration from the
tribal group ; that they have gone off to work in the towns and
cities where they are often proletarianised and urbanised. Or
it may mean that the whole tribe in a body is weakened and
altered, that its traditions and modes of thought are turned
upside down or at least eaten into.

I want to discuss the second of these phenomena : the
influence exercised by the State on the collective not on the
individual plane. This has had three results: the destruction
of the tribe, the negation of the tribe, the re-making of the tribe.

In the first place the tribe is destroped in so far as the Law
has put an end to ancient tribal laws and customs. First in
Algeria, but of course later in other colonies too, the French
have laid hands on these tribal groups to crush or knead them,
to disjoin them or to join them together, but on terms very
different from those existing before the coming of the European.
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Legislation about the Tribe began in Algeria as early as 1863.
While calling it by the traditional name duar the French pro-
foundly transformed its ancient laws and customs, almost always
destroying it in the process. They took no heed of the identity
of the old long-standing tribes. They worried their heads very
little about the tribal territories over which ancient inviolable
tradition had granted them rights of passage. The aim of this
law of 1865 was to establish individual property rights in land
throughout Algeria—another method of weakening the tribe.
Before 1863 the census had recorded the existence of 376 tribes ;
a few years later, in 1870, instcad of these 376 the legislation of
1869 had set up 676 duars, territorial divisions overlapping the
tribes, and cach representing not more than a fraction of a
tribe. The traditional groupings, each of which had its own
personality since its members were kinsmen, descendants all—
or so they believed—of one common ancestor, were thus broken
up. A different procedure was elscwhere employed, especially
in Tunisia : far from dividing the tribes the French here con-
densed them, their number was reduced not increased, and the
gatdats, as they are called, which were 8o before the coming of
the French, are now 37 only. Whether by disruption or by
amalgamation, in either case the old groupings lost their identity ;
they were melted down and recast. It was their fate to be des-
troyed and remade. In Algeria, where the French were more
numerous, they went further still, they founded communal groups
after the French fashion, communes of the French type with
full powers and run by a Mayor and a Municipal Council.
To each commune were annexed such ancient tribes as were
living within the area assigned to that commume. Qut of a
population of six million now living in French Algeria, two
million inhabit these full-fledged communes. That is to say:
two million Algerians have lost their tribe and find themselves
annexed to French villages. Tribes were divided or dismem-
bered by the canfonment method, or it might be by confiscation
of part of their territory (prélévement), il the authorities thought
that their collective domain over which they had territorial
rights was too large for their powers of development. In such
cases, part at least of this collective territory was taken from
them and either treated as public property and assigned to the
communes or granted to French colonists as a concession. Thus
by 1870 the collective territory of the tribes had in Algeria been
reduced from three hundred and forty-three thousand hectares



STATE AND TRIBE 567

to two hundred and eighty-two thousand. Roughly one-third
of the tribal area had been annexed either by the communes
or by the colonists, and the tribes lost their possessions. If the
French acted thus in their Colonial Empire, especially in North
Africa, other people would have liked to do the same elsewhere,
and from the carly days in South Africa, some forty years ago,
theories were sometimes worked out. Cecil Rhodes’s solution
was to abolish the old tribal system of the natives, and systematic-
ally to detribalise them—the very word is used in the legal texts
—by putting an end to the old customary law and replacing it
not, you may be sure, by the English system, but by a midway
system applied to the more advanced negrocs;? above all
by creating individual property rights and laying hands on
collectively-held lands. The tribes made every effort to pre-
serve them and prevent their confiscation, for this procedure
would have struck at the very root of all their collective rights.
The desire of the Whites in South Africa was to destroy the
Tribe, and in this they were frequently successful ; so much so
that to-day they are often tempted to regret their excessive anti-
tribal zeal. One of the motives which has led them to plani
out their natives in ““ reserves ”, is the fecling that there was a
great need to restore the ancient system of the tribal groups,
and forbid the White Man’s access to these regions, so that the
tribe may quietly complete the process of dying out, but do this
peaceably and at a distance.

In the same way, the Americans from 1893 onwards sct
about getting rid of the tribal régime, they have set their heart
on Amcricanising the Red Indians.® There were two hundred
and sixty thousand of them at the last census, segregated also
in distant reserves, and the Americans have imposed on them
a law of their own, intermediate between ordinary American
law and the old Red Indian law.

The second solution is the negation of the tribe. For it fre-
quently happens, especially under the French, that the tribe has
been prescrved, and that for convenicnce of administration the
authorities have adapied themselves to it as well as they could.
Since in a material sense the Tribe was not dissolved, the com-
mentators devised another scheme, for it shocked their {eelings

! [Roughly from 857,000 to 705,000 acres.

3 Evans, Native Policy in Southern Africa, 19 pp 5 f. and 4B £
3 Sce Hodge, Handbook of American Indians, 1, 1907, p. 332 L
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to see a primitive and archaic thing like the tribal system still
vigorously in being : this cut right across their sacrosanct prin-
ciple of assimilation. Thus in French West Africa, where the
tribe survives down to the present day, the magistrates have
refused until quite recently to recognise it from the Law’s point
of view as a legal group or institution. Several decisions of the
French Courts laid down that the tribes were in no sense col-
lective bodies as understood by French law ; consequently they
possessed no personality ; from a legal point of view, they did
not exist, a case could not be brought before the Courts in the
name of a tribe, as it could in the name of a commune or a
trade union. Where a French decree had declared that the
traditions of a tribe should be maintained and where this decree
was violated, would the tribe as a body be empowered to plead
to ask that the French decree should be enforced ? The answer
was “No! Because the tribe has no personality, no recognised
legal existence, it is simply a fact; it cannot be a party to a
suit.” This judgment seems to me to be the very negation of
the tribe,

Here is a judgment of the Court of First Instance in Dakar,
on March 22, 1924 1: the Governor-General was asking for the
regisiration of certain parcels of land situate in the territories
of various tribes; the chief of one of these tribes opposed the
request, pleading the rights of his tribe over the said lands;
the Court rejected his plea and gave judgment in favour of the
public powers, on the ground that the tribe is in no sense a
collective body from the point of view of Civil law. The Dakar
judge then set himself to consider whether the chief could be
allowed to plead in virtue of a mandate from his tribe, and
whether the tribe could be considered as a kind of socicty in
the French sense, a professional syndicate, an association of 1901,
a co-partnership of joint ownership. The judge displayed 2
touching zeal in trying to find a satisfactory formula : could
not the tribe be considered as a group of proprietors like a land-
reclamation syndicate ? But he came to the conclusion-—which
need not surprise us—that the tribe has no existence in the
Civil Code: it simply is not there and therefore cannot be
party to a suit in a French court: a denial of justice, most
logically arrived at,

It was not until ten years later that the Court of Appeal

! Recueil Darest, 1934, jurisp., pp. 106, 201, 1924. See article by P. Darest,
idem, doctr., p. 1 f,, 1935,
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sitting at Dakar in 1934, laid down for the first time in French
West Africa that the tribe is in fact a collective body of a native
type, possessed in consequence of personality, and therefore
having legal power to hold land in joint ownership and being
qualified legally to plead. The case in question was entirely
parallel to the case of ten years before : the public powers were
claiming the right to violate the traditional rights of a tribe to
its land. The Court of Appeal thus expressed its judgment ;
It is an unjustified application of French Law to institutions
that are foreign thereto, to attempt to subject indigenous com-
munities to French Muncipal Law and to reserve to the Mayor
of a Commune the qualification to represent them.” For such
was indeed the claim made : the tribes who had existed from
time immemorial in a certain region might at a pinch be allowed
to plead before a French court, but only on condition of being
there represented by the French mayor of the commune in which
the tribal territories lay !

The same negation was often seen in other places too. In
1922 the Court of Noumea in New Caledonia also stated that
the Kanaka tribes are not recognised bodies, that they have no
personality and cannot defend their rights. In 1925, however,
the same Court reversed its own decision and decided that no
executive measure of French law could be carried out amongst
the tribes if it violated the ancient rights of the tribe. The fact
remains that for a hundred years in Algeria and West Africa
French commentators and magistrates denied the existence of
the tribe—being, as they were, incapable of fitting it into the
framework of French Law.

The last and commonest solution is the re-making of the Tribe
in order to accommodate it to new needs. The aim now was
not to destroy, nor to deny, but to restore and consolidate the
tribe, so that by starting from this phase of social development
the phase itself might with the passage of time be outgrown.
People have recently been anxious to re-establish the tribal law
which they had weakened, or abolished, often without fore-
seeing the consequence of so doing, imagining that to issue
decrees was enough to establish order, and taking no heed of
the power of an age-old customary law. In various countries,
more especially in France, people realised that they had been
wrong, that the tribe was a pillar of Order and that it was worth
while to lean on it for support.
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Thereafter the aim was to preserve the tribe while adapting
and improving it: to conserve-by-fransforming tribal law, main-
taining it, but at the same time adjusting it to meet new
requirements.

In the French Colonial Empire this re-making of the tribe
took place, but its ancient character was changed in one major
particular. The tribe had always been a kinship group ; it had
now to be transformed into a territerial group, with a circumscribed
administrative system, modelled on that of the French munici-
pality. In every case where the tribe was maintained and
preserved, consolidated and rebuilt, it was profoundly trans-
formed, since to meet the needs of administration it was essential
to circumscribe it geographically. Each individual then becomes
part of the tribe because he lives within this area, whose limits
are laid down by the authorities, and comes under their juris-
diction. It is not therefore, as it was of old, a matter of descent
or ancestry, rcal or imaginary, that makes a man a member
of the tribe, it is purcly a matter of residence or domicile. A
man belongs to a certain tribe, as in France he belongs to a
commune or a department, simply because he happens to live
in a certain spot. This effects a profound transformation which
changes the manner and spirit of the social group, but which
by so doing may serve to maintain and guarantee it. Itis a
reform like that of Cleisthenes! transferred to a colonial country.
Thus in Algeria a French law of 1860 by a senatus consultum
established, or re-established, the fama’a of the iribe according
to habitat: it set up again the tribal assembly, the body of
old men or elders : the ancient traditional government of the
tribe which had in many places disappeared, and which the
French administrators, especially the military, had destroyed—
frequently without noticing that they were doing so. These
institutions have been re-established and reinforced; recent
decrees have in particular granted them more extensive rights
of representation. There has in consequence been, in more
than one sense, a restoration of the tribe in Algeria.

Similarly in French Morocco a dahir of 1919 restored the
status of the tribes, to accustom them to administer the tribal
properties under the control of the State: it accorded them
personality, and an elected jama’s, set up a guardianship council,
and forbade the alienation of land held in common for common

! [The grandfather of Pericles, took Athens in 510 B.c., enlarged the city, and
created ten tribes instead of the existing four, EgL] .
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use. A famous dahir of 1930 restored to the Berbers their cus-
tomary law, their tribal councils and their tribal justices and
removed the Muslim justices who had in the course of time
scized authority. In Morocco the tribal jama’s, and in other
places the tribal court, the Court of Customary Law ag it was
called,* was restored, though under the control of the French
authorities, and subject to appeal to the French courts. This
is a good example of adapiing and consolidating.

In Tunisia « decree of 1935 relating to the tribes and their
collective tribal pruperties (a decree ou which my pupil M. Housset
has written an admirable thesis), makes the collective tribal lands
inalienable, non-distrainable and imprescriptible.  While endow-
ing the tribe with personality, it provides for the clection of a
council of administration clected by the heads of families and
controlled by the French authorities through local and central
guardianship councils. In Togoland an order of 1936 achieved
the  re-grouping *’ of the ancient cantons which were “ endowed *
with personality and given an accountable and responsible chief
authorised to organise censuses and collect taxes.

If, however, you want to see the re-creation of the tribe
displayed according to a premeditated plan, you must go to
the Belgian Congo. There, the Belgians at first utterly destroyed
the native traditions, wiped out the old law and set up a new
law. Experience showed that they must retrace their steps.
They changed course abruptly and completely; a decree of
1933 re-established “the traditional native communities ”—as
it was decided to call them—but completely transformed them.
The Belgians formally recognised these native communities as
being legal entities and possessing a personality which entitled
them to act in their own interests, and they did not hesitate to
accept and to adopt—I don’t think the word is too strong—
the tribal system within the framework of their Colonial Law.
As far as possible they restored the limits of long ago. They
restored the authority of the Chiefs and called the groupings
Chiefdoms.2  No law formally asserts that the tribes possess per-
sonality. But the Chief—who must be chosen in the traditional
way and not by the administration—is empowered to represent
the tribal group. The decree adds that in any region where
the traditions may have been forgotten, account will be taken
of the wishes and preferences of the inhabitants in choosing the
Chief. The whole is a legislative attempt to return to tribal

L Tribunal de Dordre coutumier. 2 Chefferies,
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law, but at the same time to modernise and perfect it. The
Chief will have the duty of keeping a budget, the right of adminis-
tration and of raising loans—all of which implies the education
of the Chiefs ; and also the setting up of Councils which have
already been established.

Wherever the tribes had been scattered and pulverised and
fragments only remained of them, special chiefdoms known as
sectors have been created. These are an artificial composite of
tiny chiefdoms which had lost the traditional identity of a tribe
and the feeling of kinship. New tribes have thus been colled
into being where the tribes had disappeared. These sectors have
been given Chiefs and Councils, not of course elected—in the
circumstances election was out of the question—but at least
nominated by the District Commissioner who corresponds to
the French Administrator : as far as possible these nominations
took account of the people’s wishes and preferences.

The English too—but this is a big subject—have established
the Indirect Rule, sponsored by Lord Lugard and by Sir Donald
Cameron,* and have succeeded in reinstating tribal law while
most happily refining it.

We thus sec how there has been a marked evolution in the
Colonial Empires, of the relations between Tribe and State.
This evolution has in every case taken one direction: from
the destruction of the tribe, in a sort of spirit of contempt
which went as far as the negation of the tribe, in the countries
where its spirit and strength had been preserved, by denying
its very right fo exist, and proceeding to the re-making of the
tribe and its re-formation in order to give it new youth, the
only way to guarantee its future.
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CHAPTER LIV
STATE AND FAMILY: TRADITIONS

Amongst all Africans the Family consists of those who have
a common ancestor, in fact or in fiction ; all those who, through
their descent from this ancestor—often an imaginary person—
are of the same blood, and who for the same reason are of one
spirit. Kinship depends not, as with us, solely on blood relation-
ship, it depends even more on kinship of spirit ; it is the zirfue
which descends on all members of the kin from their sonship
to the common ancestor ; this is a mystic, magic virtue : it is
the sanctity which they have inherited from the distant fore-
father. By this fact alone each is in due course the bearer of
the same blood since the people of the same spirit mate together,
for they practise endogamy, and by no means exogamy,’ of the
family group. Kinship of spirit thus always in time produces
kinship of blood.

The group of agnates, the society of male descendants of a
common ancestor—whether a real or imaginary ancestor, and
very much more often imaginary than real—is the typical society
of native Africa. Despite the infinite diversity which we meet
in the picture of family types amongst backward peoples this is
the common characteristic which confronts us, T have discussed
it very fully as it is seen in North Africa, in my book French Law
and Native Custom in Algeria.? Here, drawing on my own book,
I want greatly to enlarge the field of vision. * Kinsmen ” in
fact has two closely interwoven meanings ; kinship in the pure
sense and proximity or contiguity. Kinship with its attributes ;
unity of blood and unity of spirit ; mystic not physical kinship ;
racial kinship, we might say, and spiritual kinship since it implies
the transmission and transfusion from generation to generation
through a long period of time of the virtue and the spirit of a
first ancestor. It is also in effect proximity, contiguity ; living
together, mating together, the kinsmen are close to each other

! [This is a somewhat sweeping generalisation. Africa is a large continent of
multitudinous tribes. Choosing at random ; the Swazi of Swaziland, the Lango
of Uganda, the Tallensi of the Gold Coast, the Lovedu of the Transvaal, and no
doubt innumerable others, are definitely exogamous; while many tribes are
exogamous as regards the tribe, though endogamous within the clan. EOL]

¥ Lof frangaise ¢ coutume indigine en Algérie.
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in every sense of the word ; the kinsmen are neighbours living
side by side. This is a characteristic whereby the African con-
ception of kinship differs from ours. Kinship is with us a matter
of blood-relationship : whether we are near or far, whether we
remain together or are separated, we remain kinsmen; it is a
legal bond, regulated by law and always abstract, independent
of actual circumstance. This is not so with the Kabyles of
Algeria : with them, people are kinsmen in proportion as they
remain near together ; cither they live in the family house, or
in the family enclosure, or they remain under the manus of the
head of the family group. The Algerians have a saying which
expresses this : “ He who is far away is not thy brother.” The
fact that a man has gone away to a distance often excludes him
from the rights of inheritance ; he inherits nothing or he inherits
less. It used to be the same in France in the faisible 1 com-
munities which were also groups of kinsmen living together ;
communities of agnates sharing “ bread and cooking-pot * ; the
man who went away was excluded from the rights of succession,
the first attribute of kinship.

So kinsmen are neighbours : and to be neighbours is to be
kinsmen in more than one sense. When you become a neigh-
bour and when by adoption you are permitted to live in the
bosom of the family, you besome a kinsman ; you have the same
powers and the same duties as a kinsman ; you go into mourning
exactly as a kinsman.

From this it is clear that we should emphasise the distinction
in a primitive country between the femily and the household. In
France it is the household and not the family which is in the
foreground ; the living, concrete group living together is the
household, or the married couple with their young children.
Almost always, the married couple in France is emancipated
by separation and by distance. This is the evolution which
has taken place in Western countries : the usband’s power has
superseded the jfather’s power; it is the husband alone who
rules—in a steadily decreasing degree l—over his wife and
children.

Having noted this point, we must define more exactly some
attributes of the family group, notably the two following : its
composition and its constitution. 'We shall thus the better appreciate
the profound contrast between African and French Law.

As regards composition, the African family group comprises

i [Ses last paragraph, p. 251 above. EOL]
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people of all ages and as many as four or five generations. When
sons and grandsons grow up they do not go away ; they remain
at home under the authority of the father or of the eldest son.
Not that they all live together in the one house, as do family
groups in other places, the southern Slavs of the Balkans in the
Zadruga group, or the Moi of Central Annam. Amongst the
Berbers and the Bantu several houses, grouped round a central
space and surrounding the same compound, form a closed family
quarter encircled by its own enclosing wall : a state, as it were,
within the state. When one of the sons grows up and takes
a wife, ““ married quarters ” are built for him in a corner of the
compound that has been reserved for the foreseen contingency
that the family would increase with time. He lives therefore
beside the family group of which he still forms an integral part,
still subject to the authority of the paterfamilias. I have seen
in Kabylia a family of marabuts, conservers they of the ancient
traditions, comprising five generations, where the great-great-
grandfather appeared to be at least a hundred years old. The
group consisted of some sixty individuals, ranging down from
the old patriarch to quite tiny children. There is no liberty,
no “coming of age” amongst people who continue to live in
a compact family group.

In its constitution or government the African family also forms
a contrast to the European. This very compact group of near
relatives, or community of co-habitants, presents two aspects :
communion and division ; for nothing is simple amongst back-
ward peoples.

There is communion of the community since the kinsmen,
being also neighbours, seeing one another day in day out, have
commeon powers and common duties. A common law, knowing
no restriction or remission, is in force in the bosom of the family
group. The personal power of the chief or of the great-grand-
father, or in default of these of the eldest son is nevertheless
tempered and moderated, as in ancient times it was in Roman
law—the analogy is in fact singularly striking—by a whole body
of collective power.

Though it is true that the paterfamilias is omnipotent, both
in theory and in fiction, he cannot in practise use his power
without consulting brothers and sons. If some important act
is to be undertaken—the emigration of the family for instance,
or, more frequently, the alienation of some common property—
some measure which reacts on the community, the paterfamilias
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has traditionally no right at all to decide without consulting
the heads of households who sit on his council and permitting
them to intervene. This is what the ancient Romans called
the concilium propinquorum, the council of near relatives or of the
kinsmen, of whom we know too—though rather vaguely—that
it assembled on the same sort of occasions to take a share in
the serious decisions of the family group.

In this system it is tradition and custom which rule. In its
essence the family group is a community on every plane.

There is community of domicile, which is the qualification for
the rights and consequences of the title of kinsman, since a man
is often deprived of these if he moves away. There is community
of occupation or possession, since the patrimony belongs primarily
to the family and since the most important possessions, the fields
and the houses, are family and not personal possessions. As we
shall presently see, the household has its own goods, a person
has his own goods; the individual therefore already enjoys
some rights of possession : the married couple even maintain
a distinction between the goods belonging to the husband and
those of the wife ; but that is all a secondary matter. There
is community of werk, or joint activity, since the most important
jobs are done in common and performed by the family in its
entirety : the building of the house, the labour of the fields,
religious rites and even play ; all these are activities of the whole
group communally carried out.

Division or subdivision also increases more and more. The
married couples—let us call them Aouseholds—have in a sense
their separate existence in the bosom of the family ; they are
distinct, in a legal sense they enjoy autonomy ; they have their
own goods ; their own ambitions which are not merged or lost
in the interests of the whole group. They have their own feelings
and aspirations ; and great conflicts, sometimes bloedy conflicts,
occur within the family enclosure between one household and
another, especially between the women. The conjugal group
has therefore its separate and distinct existence : it has its
interests and its prejudices and in consequence in a limited
sense its particular rights and gains. Communion is thus
tempered and moderated by the increasing play of division.

The bond holding the family together is nevertheless very
strong : the household remains dependent, subordinated as it is
to the palerfamilios, inasmuch as he has the right to decide,
without their consent, on the marriage of the two partners,
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frequently even without their knowledge, especially if they are
of tender age. It is by no means rare in Negro countries to
find parents of very young children promising that such and
such a boy and girl shall marry in the future when they have
reached puberty. This promise is valid, and so excludes all
question of free choice by the interested parties ; the arrangement
is made without their being informed.

The method by which the household group is created pre-
supposes ab initio the intervention of the paterfamilias in virtue
of the authority he has been able to retain.

Approaching the system of the housshold rather than the
system of marriage ; picturing the union of the two spouses from
the point of view of its results rather than its origin, and thus
noting the characteristics of the rights in force between them,
the conjugal group appears dependent. There are two chief
characteristics : polygyny and repudiation.

Amongst the Berbers, the Arabs, and the Bantu, we find
polygyny, namely, the husband’s right to have several legitimate
wives at one and the same time. It is becoming rare in Algeria
and Morocco ; but if we had the right to enter the house we
should probably find it more frequent in the towns and amongst
the well-to-do Arabs than amongst the tribes. For polygyny is
a luxury, and is becoming increasingly so, thanks to the French,
whose coming causes everywhere a rise in the cost of living.
Such is progress! It is only in the Negro areas far from towns
that a plurality of serving-wives is still popular, more than ever
popular ; for these wives spell wealth and power by working
and bearing children for their lord.

Now, polygyny serves to strengthen the tie between the con-
Jjugal household and the family group, for the wives are subjected
to the authority of the wife of the head of the family. A maternal
authority exists side by side with the paternal authority. The
grandfather’s or great-grandfather’s wife, the wife of the eldest
male, is the maierfamilias possessing the right to command the
women and girls. The sons’ and grandsons’ wives are bound
to obey her. Hence polygyny marks the bond attaching the
married household to the family group.

Secondly comes repudiation, which is responsible for that
instability of the married household which is so marked a char-
acteristic of all these countries. The thing that can and should
normally endure is the family group—not the married household
—the community of the father and his sons, the group of sons
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under the authority of grandfather or eldest brother. In contrast
thereto is the conjugal group ; it is unstable and not made for
permanence ; the husband has the right to rid himself of a wife
by simply pronouncing a formula! It is frequently the pater-
familias who advises such repudiation, and his advice is often
taken. Just as the marriage of the couple was arranged without
their consent, their separation may be decided on, irrespective
of their desire. The decision rests with the husband’s parents.
It follows that the relations between the couple are blended of
two contradictory factors : hostility and intimacy.

As regards hostility : the relations of the one sex to the other,
sexual relations regarded in the abstract, whether between the
married or the unmarried, are in general based on opposition.
This opposition usually and normally develops into hostility in
the bosom of the family ; this hostility has an infinite variety
of aspects and symptoms, notably the fact that the married couple
live together as little as possible. Even if not an actual object
of purchase, the woman was an object of bargaining and was
always in a position of subjection and submission. Consequently
she never enjoyed social relations of equality with her husband ;
you might express it thus that familiarity between them was
never realised or never consummated. Chamfort used to say
that “commerce ” between the sexes was like the haggling
between explorers and savages ; always, that is to say, warlike
trading. Even to-day this is true of the African household.

There is, however, intimacy too, a combination of effort
which creates community between husband and wife ; which
leads on occasion to his consulting her in the decisions he is
making. Just as in the family group as a whole the authority
of the head of the family is shared, and brothers and sons have
to be consulted, so that the family decision is a collective one,
similarly in the married household. The wife is usually con-
sulted ; her réle is that of counsellor ; she is thus able to influ-
ence dealings and transactions. So true is this that the marriage
rites visually symbolise to the public eye this intimacy, this
partnership between the couple; an intimacy, a partnership
which is expressed in the Prophet’s words : “ Wives are your
garment, and you are theirs.”” While on the one hand imaginary
blows are exchanged between the two parties or their repre-
sentatives in the nuptial ceremony, the same ritual symbolises
the intimacy, the partnership on which the two are entering.

i [Another somewhat daring generalisation. EOL]
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In Kabylia when the bride, riding a donkey or a mule, arrives
at the bridegroom’s house which she is to enter for the first
time, she breaks an egg on the lintel of the door or on the hard
head of her mount. This is to manifest to all eyes that she
brings benediction and prosperity to the group she has newly
joined. This is a sign of union, and a mark of affection from
wife to husband. Sometimes too—and this I have myself seen !
—the bridegroom perches himself close to the door on the terrace
or the roof holding a broken reed in his hand. With this he
makes a feint of dealing a few blows at his bride to mark the
authority he is to have over her, but also to mark her initiation
into the conjugal group and her acceptance into the family.
Entering into the household she also enters her husband’s family
group, increasing its numbers by one ; she thus comes under its
sway, quitting one manys to find another. Not necessarily for
her whole life, however ! For it frequently happens that the
wife will be repudiated and the new tie broken.

Such are the feelings of the couple. What of their inderests ?
These are also ambiguous : at once separate and conjoint. The
regulation of goods between the two shows at every turn these
two contrasting traits. We find the interests of husband and
wife now united, now opposed.

Amongst the goods which form the assets of the family in
general, there are three recognised categories: family goods,
conjugal goods, personal goods.

The essential family goods are the immovable properties,
the houses and the fields which belong to the whole kinship
group.

The conjugal goods are household articles, the control and
disposal of which are in the husband’s hands; they represent
rights of a collective nature ; goods which custom decrees that
the paterfamilias should provide for his sons and grandsons,
separate from and independent of the goods belonging to the
parental group as a whole ; they are in fact the peculium of the
sons. They have their origins, their objects and their ¢ffects.

The primary sources of arigin arc, as in Roman law, gifts,
earnings and legacies. These are the three means by which
the son or grandson, while remaining subject to the authority
of the paterfamilias, can nevertheless acquire posscssions of his
own which are then conjugal goods.

First come the gifts made to him: presents or donations,
solemn or ritual gifts made in accordance with custom and
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tradition. What a lot of them there are ! and how frequently
they are made in African countries ! They are multiplied at
the time of the wedding. Gifts are given to the bridal pair by
" the grandfather and father, by kinsmen, friends and neighbours
that amount to a capital for the newly-married couple.

The second method by which the sons can accumulate assets
of their own is by earnings. It is of course not possible for the
son to earn while he still remains in the bosom of the family ;
as long as he is still living in the family compound he can earn
nothing on his own account, for any profit he makes belongs
traditionally to the head of the family.

This then is a case where French intervention in colonial
countries has had marked results. For it thus comes to pass
that the son or grandson emigrates to a distance, moves off into
a town and later perhaps even crosses the sea and comes to France
to work in some French suburb. He thus makes money which
is his own, his own private earnings and personal profits; he
acquires goods which do not belong to the family pool; his
wages are for himself alone.

This means the shattering of the family status, the dissolution
of paternal power, brought about by the sons’ or grandsons’
emigration to European countries, which makes it possible for
a man to acquire earnings and possessions of his own. An
economy of exchange is thus established, and a purchasing power
which has inevitably broken down the barrier that enclosed the
family group. In olden days there was no custom of buying
and selling between one family and another. But when the
younger generation leave home, and earn, and learn to buy and
sell, the habit of exchange grows up between family and family.
The opportunity has come to acquire wealth by crossing the
seas and thus to increase the quantity of conjugal possessions.
So true is this that in Algeria the post office which was receiving
the record number of money orders was Fort-National in the
very heart of the Kabyle country. Hither flowed the savings of
all the Kabyles who were working in France ; and these savings
were not for parents or kinsmen—as of old they would have
been—but for the worker’s own household and children.

Lastly there are the legacies, in other words the rightful inherit-
ance which falls traditionally to the share of all male descendants.
In other days, as we have seen, the inheritance was not divided
up. When the father or the eldest brother died no actual division
of property took place. The family wealth remained undivided
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and the children inherited no separate share. There was con-
sequently no division of the family property by individual legacies
to the several conjugal groups which composed the family group.

What do we see nowadays? Owing to French influence we
find increasingly, especially during the last twenty years, division
replacing non-division. On the death of the head of the family
cach of the children demands that his due share be allotted to
him and the legacy which falls to him becomes conjugal property.

This disappearance—or better perhaps, the diminution—of
the non-divided family inheritance, the play of successive atomised
subdivisions, of the demand for individual instead of joint inherit-
ance, has resulted in the creation of conjugal capital therefrom
derived. In our own day we have even seen, though only very
recently, amongst the North Africans, cases where the paier-
Jamilias has broken the old tradition by distributing the ancestral
property in his own lifetime in accordance with French legal
custom, which gives the father the right to divide his property
amongst all his children. Such cases have occurred amongst
the Kabyles of Algeria, which shows how contact with the French
has tended to modify the traditions of old Berber law.

These conjugal rights have their objects as well as their sources
of origin, and up to the present these have never been immovable
properties. The first thing in which conjugal capital is usually
invested is clothing ; secondly and increasingly, ready money.
It is hard cash which is spent and squandered in the taoussas
to which the guests contribute gifts. This ready money is what
the emigrant seeks who comes to France to work for wages. It
is cash which emancipates the househald !

The results of the possession of conjugal capital serve to under-
line the degree to which the conjugal group still remains subor-
dinate to the family group. For the power of the conjugal group
over its peculium is limited to the possession, exploitation or
administration thereof, but almost never, at least up to the
present, extends to the disposal thereof. What we might call
the conjugal “ property "—though in this context I do not like
the word, for it is too precise—has only the one attribute of
property but not the other. The couple have the usus but not
the abusus of it ; they may exploit, but not alienate nor dispose
of, this money derived from gifts or earnings or legacies. As
long as it is a question only of trifling purchases in the markets
situate on the tribal frontiers where the husband goes to buy,
and from which he must bring back some small * fairings * for
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the wife who bhas remained at home, some inferior European
trifle such as you see for sale in the African markets, as long
as it is a question only of some insignificant expenditure of this
kind, the husband is of course at liberty to spend his money.
But if it becomes a question of an important purchase, if for
instance he proposed to use a larger sum of money to acquire
immovable property, it would be the duty of the family group
as a whole to intervene, and of the father or the chief, as the
case might be, to ratify the transaction in accordance with the
opinion of the council of which we were speaking, the concilium
propinguorum which is the assembly of all the heads of households
comprised in the parental group. The implication is that this
peculium ought to be preserved and ought not to be spent except
in very minute quantities. The owner’s enjoyment thereof is
therefore always limited by tradition and family opinion.

Lastly, there are the personal possessions ; goods the right to
which is individual not communal ; separate not shared like
the conjugal possessions ; the private property of hushand or
wife. We meet these amongst the Africans, they are particularly
conspicuous amongst the North Africans. Thus there is com-
plexity and diversity in the system of kinships. It is not correct
to say, as used to be said in earlier days, that there exist none
but collective rights amongst these peoples and that unrestricted
family communism prevails among them, for there are, as we
see, distinct and separate conjugal rights, as well as distinct and
separate personal rights deriving from personal acquisition, rights
of the wife or of the hushand. These last, like the conjugal
rights, have their sources, their objects and their effects.

The essential thing in this case is their sourse. How do
individual personal rights arise within the very bosom of the
household ? As before, they may arise from gifis and from
earnings, for there are both gifts and earnings which are personal
and not conjugal. There are certain presents and certain profits
which are reserved to one or other of the couple separately.

Certain gifts are traditionally intended for the sole benefit of
the wife : private personal gifts peculiarly hers. First come the
gifts made to her by the husband, more especially the dowry.
Amongst the Algerian Berbers the dowry is provided half or in
part by her family, and it is increasingly the custom that half
or more is provided by the husband. Thus the dowry is more
and more composed of two elements, the family share and the

- husband’s share, both intended for the bride’s benefit alone. In
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Bantu lands things are different. There, the dowry is paid by
the father to the father, no heed being given to the bride. In
Berber countries certain gifts which are given on the consum-
mation of the marriage, are traditionally enumerated and
specified as being the bride’s personal and private property.
Such are ornaments, amulets and jewels to keep at bay the
much-dreaded maleficence of the Jinns; perfumes also and toilet
accessories, civet and jasmin ; love philtres too which are always
concealed at the bottom of the woman’s bridal chest.

Very rarely, we must admit, there may also be earnings,
private gains which the wife may acguire for her own personal
benefit. She is sometimes able to earn a few pence by some
personal work, some job specially reserved for women.

The objects on which these earnings of the wife are spent are
personal, they are always movable articles : clothes, fowls, eggs
or pottery, feminine, very feminine work.

The principal effects of these private possessions are more
extensive than you might think. In Kabylia the woman is
free not only to possess these things but to lend, to give or to
dispose of them. These personal rights confer three privileges :
the privilege of using, lending, or parting with.

Personal possessions can be lent—though only within the
family—as we have seen certain articles of clothing lent, which
were communal garments. So we find jewels lent from one
household to another within the family circle. And these
women’s treasures may be parted with, but by no means in
every case, far from it. Poultry, for instance, or pottery may
be sold for the owner’s private profit, but only if they are in
excess of the family’s own needs. The kinship group has, as
it were, a lien or right of preemption on the produce of women’s
work. Only excess products may be sold outside the family.
In the case of jewels and money, wives have probably only of
recent times—I do not think the custom is an old one—been
granted the right of disposal, where these things are the product
of their personal earnings, where the jewels have been bought
by the sale of eggs or poultry or where the money has been
earned by their own labour. So if there is, to a certain extent,
the right of disposal or abusus in respect of personal possessions,
it is a restricted and exceptional right, which may only be exer-
cised in particular cases and for particular reasons. Conjugal
and personal possessions alike are always subordinate to the
family, tradition forbids their being alienated to strangers.
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Necessity apart, it is a moral duty to preserve them. The
protective genius of the kin is frequently represented, as it was
amongst both Romans and Greeks, by a serpent which is fed
and which comes daily to the family hearth to seek its nourish-
ment, There is a fear that the serpent will take vengeance if
goods belonging to the family are sold ! The individual, though
he possesses rights and brings in earnings, exists only in the
background and in semi-obscurity.



CHAPTER LV
STATE AND FAMILY : INNOVATIONS

The portrait I have just drawn is intentionally limited to
general features and omits those particular features peculiar to any
given one of the overseas peoples. It therefore conveys the
impression that in this system, which displays antiquity and
stability in time, and identity and continuity in place, almost
nothing should be touched in the interests of Order and Progress.
In fundamentals—though by no means in details—its canons
are the same in Senegal and the Sudan as in Algeria and Morocco.
Thanks to this, Islam has been able profoundly to influence the
Negro.

Hence the considered action of French legislators has not
been directed in any radical fashion towards these general
features. The aim has been to modify, but by no means to
shatter kinship duty ; paternal power ; wifely duty or husband’s
power. It is by unperceived effects, by unplanned roundabout
ways that the pillars of the ancient order have often been
overthrown.

As has been said, in the Belgian Congo what was deliberately
aimed at, in the name of * universal order ”, was the adaptation
(whether by command or suggestion) of these traditions in their
detail and in their particular features to a new canon of morality
and utility such as we think should everywhere prevail where
we bring “ civilisation .  This is, I admit, Spiritual Imperialism
such as is exercised in a greater or lesser degree by all dominant
peoples. It affects family, marriage and household.

The extended family imposed duties and implied powers which
had to be curtailed.

What we may call kinship duties, attributes that is of kinship,
as they existed amongst the more primitive peoples were fre-
quently in European eyes shocking or injurious. Amongst the
Australian aborigines it was a duly to eat the kinsman, some-
times the living, sometimes the dead, especially if he were an
old man—the idea was not to waste the flesh and the fat !—and
this was a religious duty. Now, under the French penal code
such endocannibalism where it occurs, is a capital offence if it

586
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involves the murder of a living person. There can be no doubt
that Public Order demands that this should be so. Again, it was
a duty—yes, a duty !—to avenge a kinsman by slaying his murderer
to placate the dead man’s spirit : this blood-feud stiil rages evern
in the Maghrib. Under French law this vengeance is murder
and punishable by death . . . if the law is logically applied !
Again, there was the duty of preserving undivided and not alienat-
ing the landed property of the family : and especially the right,
possessed in African countries by the kinsmen, of redeeming
family land that had been alienated and of evicting the stranger
in possession (ancient French law had recognised the same right).
This is the shif’'s of Muslim and Berber law. It may hamper
the development of the land, but it is not “ contrary to Public
Order ”” and it is a source of strength to the kindred : so the
French have said : Leave it to Time.

Then there is a man’s duty to share with his kinsman any-
thing he earns. This bears hardly on the native emigrant who
grows rich in France, is anything but disinterested, and naturally
wants to keep his earnings. This problem is already causing
serious conflict among the White Moroccans and the black
Sudanese.—Another duty is that of serving the kinsman in all
his doings, helping him devotedly and without reward to build
his house or reap his harvest : what could be more admirable
than such communal co-operation ?—Then if a kinsman appears
before the Courts it is a duty to lie on his behalf since  my
kinsman is always right”. The co-jurors of Morocco exist to
support, protect, and rally round the accused—not to give
evidence ! It is not difficult to see that this practice conflicts
with “ the spirit of the Law ” of the governing power. This is
perjury, if the authoritics are able to establish the fact—which
very rarely occurs ! This is another case the cure for which
must be left to Time.

It is a different matter when we come to the pairia potestas,*
which scems, in our eyes at least, excessive amongst the more
backward peoples oversea. The right to kill, based often on
“ superstition ”, was recognised until quite recent times, especi-
ally the right to kill babies and the unborn : infanticide or firticide.
—The gods used to be appeased by collective murder in the old
days in Canada and recently still in Uganda ; similar murder
of all infants born on an unlucky day was usual in Madagascar ;

1 And in certain cases the mafernal power, as amongst some of the Moi and
Sumatrans and as a survival among the Bantu.
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and in Tahiti the brotherhood of the Areoi (now extinct) used
to murder every infant born. If certain signs are observed
individua! murder may be prescribed ; amongst  primitive
peoples it is a common practice to murder twins or one of the
pair, and in Benin the mother used to be murdered too ! Some-
times the first-born son is murdered as being the herald of his
father’s death ; and in the Belgian Congo an infant which cut
its upper teeth before its lower ones was doomed ; in New Guinea
a baby whose mother died in giving it birth was also murdered ;
and finally in India, even to-day, girl-babies are murdered by
the thousand ! These things are crimes in the eyes of our law ;
and the murderers are prosecuted and condemned where possible
—but it is not always possible! For in overseas countries—the
law-giver is a preacher only !

Even in places where this right to slay—for a right it was
—is no longer valid, in Madagascar, for instance, the right of
desertion persisted ; and in Annam there was an inveterate custom
of cession : allowing the parents to “ pawn” the child. One
of my pupils, M. Dang-Trinh-Ky, has shown that the ancient
Codes of his country had limited the practice. French decrees
of 1883 and 1912 forbade such agreements, declaring the contract
null and void because “immoral ., This is a case where native
tradition cannot be respected ! Nor can the practise of indirect
murder by exposure of the child be tolerated. Before the end
of the 1Bth century infant exposure was forbidden by the local
authority in Tong-King and in 1878 a decree of Queen Rana-
valona II abolished it in Madagascar. There are in every
country many respects in which the father is no longer the
omnipotent paterfamilias.

So the new spirit does not regard family right as sacrosanct.
We see that parental or paternal power has in some cases been
abrogated and in some limited or lessened so as to temper and
soften it, to adapt or adjust it. This very fact has frequently
had the resulti—often without our suspecting it—of dissolving an
ancient system or at least seriously weakening it and has thus
contributed, as we know, to the depopulation of certain countries.
However crude a system may be, it is a thing which inspires
hope! Many other factors, however, besides legislation, have
conspired to dissolve the power of the family—Emigration breaks
the old ties: all the navétanes, the temporary labourers who,
from the Sudan to Senegal, arc hired for short periods to work,
are freed from family bondage.—French education and sport
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have a powerful effect on young men, reducing their willingness
to submit,

The same spirit is increasingly at work in the Avusehold between
hushand and wife. First in the cstablishment of the new house-
hold, marriage procedure is far from having remained unchanged
either in its method or in its implications. This is another flank
on which the patrig polesias is attacked.

Marriage rites or procedures amongst native peoples consist
of a long series of actions, multiplied and prolonged, without
culminating as in France at a precise moment where everything
is sealed by one deliberate act. Agreement betwcen the two
families results from a succession of ceremonics duly performed
in prescribed order. Nothing could be further removed from
the French “ solemmisation of marriage in the prescnce of the
official Registrar . I shall show in a moment that the French
have insisted that this official registration should be added to
the customary ritual, which however is still respected, though
here and there it has had to be somewhat modified and that
for three reasons. Some of these rites were disgusting and
dangerous to boot : the deflowering of the bride—by a third
party ! . . . Some were offensive and considered immoral : trial
marriage, entered into for a short period only, used to be, if it
is not still, customary, in French Indo-China, as it formerly was
in Canada.—Some were extravagantly costly : these were the
commonest of all, an organised debauch of present-giving and
merry-making like the Algerian taoussa, of which I have first-
hand experience, and which the French made every effort to
restrain—in vain.

The procuring of a bride is becoming more and more difficult
for the young husband on account of the necessity for finding
the required money. It is better not to call this the * purchase
price ” or “bride price” but to say the “ dowry”, the lobola
of the Bantus. The Muslims have an equivalent payment.
This must be paid in cattle or cash by the bridegroom’s father
to the bride’s, and this compulsory tax proves a serious obstacle
to early marriage. The result is that the *“ old men ”—whom
we should call simply the mature men—the ones who can afford
to pay, annex the marriageable women, and their monopoly is
scarcely questioned : this reacts most injuriously on the birthrate.
Late marriage and even bachelorhood are common. Europeans
have long fought against this. In Sumatra in 1846 and 1862
the Dutch forbade this jujur marriage and in the course of their
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rule the English have forbidden ambilanak, the custom according
to which the young husband lives in his wife’s home. Wilken,
however, admits that these customs still survive. In the Belgian
Congo a limit has been placed on the lobolz, but it would seem
that this is disregarded. It has occasionally happened that the
more advanced, more enlightened, natives have themselves sought
to assist in these aims. The notables of Saint-Louis du Senegal
agreed in 1930 that the *“ dowry ” should be fixed at five hundred
or a thousand francs, according as the bride was a widow or a
girl, and that wasteful expenditure, ministering only to vanity,
should be severely restricted. This was a hopeful gesture, but
it remains so far an isolated one. The carnings of those workers
who leave home, especially for the cities where wages are in-
creasingly to be found, have caused a rise in the size of the
“dowry ”. In Negro countries Progress spells a rise in the
cost of living.

Some people would like to see not only local marrigge but
the French marriage introduced, as it was in Cochin China, but
only there, by the codified Précis of Cochin China law of 1883.
Others would like to see Chrisiian marriage legalised for the con-
venience and security of converts. This is not so far recognised
by the French legal system.

It is however the circumstances of local marriage which have
caused the rulers to alter the customary law, especially in respect
of the age at which the contracting parties may marry, or rather
the age at which marriage may be arranged for them by their
familics. This is the problem of ¢child marriage, with or without
consummation, which has been acute in India for a century or
more, and which has stirred foreign and even * native ** opinion.
This has made it easier for the French to legislate in the matter,
but not necessarily with much more effect. As early as 1890
a great Indian reformer, Malabari, pleaded for something to be
done : and a law of 1892 forbade the consummation of marriage
with a girl under twelve years of age. Various Indian rajahs,
like those of Mysore and Baroda, had on their own initiative
forbidden marriages between children under eight and ninc
years! The Sarda Act of 1929 forbade the marriage of a boy
under eighteen or of a girl under fourteen. Prior to that, ten
per cent of girls were married before ten and more than half
of all girls were married under fifieen. Customs of religion and
of caste werc responsible for these abuses. This was one of the
cases where native public opinion, sedulously educated by writings
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and exhortations, allowed the law to be passed without protest.
So in French India a wish expressed in 1936 by the General
Council—a body of Indians with French citizenship—led to a
decree of 1937 which fixed sixteen as the minimum age for a
boy’s marriage and fourteen for a girl's. Defiance of this decree
involved a fine and imprisonment for the parents and for the
“ celebrant ”. In exceptional cases for “serious reasons” the
Governor has power to grant a dispensation. In French Africa
the law of 1930—of which I have in another place spoken at
length—fixed the age of fifteen as a minimum for both parties
in Kabylia, though in certain specified cases a dispensation might
be granted. In the Belgian Congo a decree of 1936 forbids a boy
and girl to “ cohabit * under the age of fourteen. An order in
the same sense was made in the Cameroons in 1934, followed
by a decree in 1939. In the same year a minimum age of six-
teen and fourteen for boys and girls respectively was fixed for
the whole of French West and Equatorial Africa, but here the
authorities went further and demanded the consent of the young
couple. This was a radical step marking a complete break with
tradition : in Africa marriage is a union between families and
not between persons ; until now, the kinsmen not the bride and
groom have been in control of the marriage and will probably
retain control except in the towns.! Kabyle experience during
more than ten years is there to prove it : the failure cannot be
disputed. For thec Muslim Arab the right of jabr is a matter of
religion and must not be tampered with—except by such indirect
roundabout mcthods as I have described elsewhcre—the father
marries off his daughter and his son without any guestion of
their consent.

It is in regard to the &ond of kinship between related families
that French legislators in colonial countries have thought that
they both could and eught to take action. Two scparate questions
are involved. Endogamous-incest has practically ceased to exist ;
the pirrauru or group marriage of the Australian aborigines has
died out with them. Marriage of nephew and aunt is still
practised in Negro countries. It is, however, the levirate which
has distressed the reformers: the obligation—or at least the
option—possessed by one of the brothers of a dead man to
compel the widow to marry him. This is a crime against the

11 called the attention of the Supreme Council of Qverseas France (Conseil
Supdrieur d la France d'Oubve-mer) to this point—in vain—when the reform was there
discussed in 1939.
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unfortunate widows, already so cruelly treated amongst back-
ward peoples,! considered as defiled, in some cases secluded for
the rest of their lives, in others forbidden to marry again since
they are still the property of the deceased husband. The Queen
of Madagascar abolished the levirate in 1881. The Algerian
Court of Appeal in a famous judgment of 1908 declared it null
and void. In French India, where it is deeply rooted, it was
tempered and softened, though not abrogated, in 1906.

Changes, whether imposed or only proposed, have taken
place in marriage customs in the French colonies. It is neces-
sary for us to follow these experiments in their practical applica-
tion, objectively and not with passion—so often brought to bear
on the subject |—and observe their failure or success. It is an
interesting subject for enquiry! More advanced or better
adapted peoples have *modernised” more lavishly. Only
yesterday Syria introduced the pre-nuptial medicel examination and
a doctor’s certificate is to be produced before the marriage
Registrar. I do not know whether this has been put in
force.

It is, however, the married household founded on a legal
union which has stirred the passions of reformers male and
female. Two points in particular rouse anxiety and excitement :
the plurality of legal wives and the authority of the head of the
house. On these points in an advanced country—and that
oddly, in Muslim countries—the Native has acted in concert
with the European, and has sometimes even urged him to greater
speed so as to achieve quicker results. For in such countries
the Native wants to be reformed or, better still, wants to reform
himself. The subject is an immense one and as far as Algeria
goes I have discussed it elsewhere.

There are two aspects of polygamy, or plurality : polyandry
and polygyny : several husbands for one wife, or several wives
for onc husband.  Itisinaccurate to apply the term © polygamy
to the second case—as is commonly the custom.

Even in French India I do not think that polyandry has
completely disappeared, though the deeply-bronzed * citizens ”
known as “renouncers”, have, as their name implies, been
compelled to renounce their ancient system. The native ruler
Tippoo Sahib had in 1488 limited the number of legitimate

1 [The Hindus would no doubt resent being classed as * backward , but their
attitude to widows is to the western mind shocking and painful in the extreme.
OL]
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husbands to ten. That was the ceiling! Polyandry has been
dying out in proportion as female infanticide has ceased, for
this was one of the primary reasons for polyandry. Remove
the cause, where possible : that is the golden rule which French
legislators tend to overlook, This demands taking counsel: a
thing little to a legislator’s taste.

Polygyny is much more widespread and more varied in its
forms. It is sororal where the wives of the husband are sisters,
as in Annam. It is hierarchic where each wife holds a different
rank. In Muslim law all the wives are equal. In Tong-King
and Japanese law this is not the case; one holds the rank of
Chief Wife. Again, polygyny may be successive when the hus-
band may change his wife, but is entitled to only one at a time.
It is limited amongst advanced peoples : a Musulman may have
four wives only!; amongst backward peoples the number is
unlimited, The Bantu Negroes are much addicted to polygyny :
the Chief whom Clapperton met at Kong in 1825 said he had
two thousand wives in his harem ! In such cases nothing now
has power to shock a European, man or woman, nor to hurt
a missionary’s feelings ; they have fought against the practice
with all their might. French legislators have flung themselves
into the fray : in all French countries monogamy is an article
of “ Public Order ” and bigamy is accounted a serious crime.
If their efforts have not been crowned with the success they
could have wished, it is because the reasons which bind back-
ward peoples to polygyny are still strongly operative. There is
the question of work, for in these countries women provide the
labour ; of power, for the marriage tie binds chief to chief; of
pride, for a number of wives gives opportunity for a display of
vanity. There is also the question of the iabee on cohabitation
with a pregnant woman or a nursing mother, and the nursing
period often lasts two years ! 2 Finally it is every man’s duy to
have as many children as ever he can and to band them together
in a compact flock for the vendetta. These are the obstacles
against which all attempts to abolish plural marriage have
failed.

It has sometimes occurred that those interested have spon-
taneously and freely given up the ancient custom, partly influenced

L [But he can change them as often as he likes, if he can afford it. The great
Tbn Sa'ud of Arabia, a most devout Muslim, is credited with having had at least
two hundred or thereabouts. EOL]

2 [This should be no matter for surprise. In such countries, artificial baby
foods ave not available. EOQL]
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by the advice of reformers and partly driven by the necessities
of the modern world. An Egyptian * bourgeois ”, even if he
is very wealthy, will take one wife only—this has long been so
—he would be scorned and almost ostracised if he did otherwise,
On this point public opinion is firm in this long-Europeanised
land. In French Algeria polygyny is greatly decreasing because
of high prices which continue to rise and rise : for the wise
Prophet laid it down that a husband should provide separate
living quarters for each wife ! Four wives—four sets of quarters
in one house! Such an arrangement nowadays becomes less
and less possible. The 1936 census, which we may take to be
reasonably reliable, makes the circumstances clear. The drilt
towards the towns will in time have the same effect. The #ibe
maintains polygyny ; the fown on the other hand tends to
hamper it.

Nevertheless the compulsory abandonment, enforced by legis-
lation, has been preached and applied. Some native kings
were set on it. Polygyny was forbidden in 1878 by the native
ruler of Madagascar, and again in 1881 by Article 50 of the
Code of 305 Articles—which is still in force to-day. The pro-
hibition, as is frankly admitted, had very little effect. Earlier
still, the Protestant missionaries in the South Seas drew up Codes
which always forbade polygyny : in Tahiti, for instance, and in
Hawaii. Lay authority was more discreet and has remained so.
In 1524 Hernando Cortes conceived the project—which was not
carried into effect—of putting a legal term to polygyny in Mexico.
In 1890 the Republic of the United States passed a law for-
bidding the Amerindians to have several wives. Quite recently
the Belgian Congo has devised a method as ingenious as it is
remunerative. It is to impose a supercapitation tax on the husband
for each wife after the first : the tax is progressive, increasing
with each additional wife, thus taxing wives as . . . objects of
luxury. The idea is to discourage rather than to forbid : we
must await the result.

The husband’s authority in the household gives a sentimental
shock to the European ruler. The wife is a being not-pure, and
at times impure, and stands to her husband in a relation varying
between profane and sacred. Religion enforces her submission
to him as that of a non-initiate to an initiate. The “cruel”
treatment of which the wife is the victim is a matter of “ super-
stition ”.  Education should in the course of time remedy this.
If the people of Guiana believe that the woman must at times
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be purified by being bitten by ants, the problem is * psycho-
logical .  Similarly, in other places women are flogged . . .
to fertilise the fields; Lhe Romans also believed that fertility
was promoted by flagellation !  Marital authority as it at present
exists overseas, both amongst backward and advanced peoples,
is less tempered~—vastly less—than it is in France. To make
matters worse, the wife, having entered her husband’s family,
and having become an integral part of his agnate group, to
whom she is bound by community of domicile, is subjected to
the authority of her mother-in-law, who rules her son’s wives,
as the bride’s father-in-law rules the sons. Marriage for her is
no liberation : she merely passes from manus to manus, It would
be wrong for us to interpret marriage as a purchase, and to
consider the wife merely a chattel. We should be importing
clear-cut conceptions into a confused complex of ideas, and
ignoring the profound chiaroscuro of the notions and regulations
of customary law. Let us rather put it thus: on entering the
new kinship, the wife becomes, like the daughter of the house,
amenable to the sacred authority of the new group. Now, the
compact, close-knit kinship is becoming ever increasingly loosened
up, not only in the towns, but also in the tribal areas. The
reason is that the French Peace makes it possible for a houschold
to live safely in isolation even in the depth of the desert ; therc
is no longer the risk of its running into danger by separating
itself from the group of its kindred which in olden times afforded
a necessary protection. The young couple’s desire for frecdom,
increased by contact with white men inthe towns, may now safely
be satisfied, as it would be in France. The security which the
French have established has greatly contributed to the dislocation
of the community. This is an advantage and at the same time a
disadvantage—which serves to show how difficult the problem is!

As things stand at present, with the community still persisting,
there are two characteristic features of the conjugal group which
are shocking to us: inegualily and instability. The inequality is
very marked : the wife is subordinate, she is a servant ; she is
over-burdened and humiliated, and in contact with French
people she becomes aware of the fact. Amongst the Moi of
Upper Annam I have seen the wife eating her husband’s fleas !
Did she feel aggrieved 72 1 am not sure. The remedy lies in

! [As is the retention by the Church of England of the service for the * Churching of
Women * after childbirth—though thisis happily falling intoincreasing disuse. EOL]

% [But among the Trobriand islanders Malinowski reports that the eating of
each other’s lice is a recognised and apparently gratifying phase of courtship benween
lovers, EOL]
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the lap of Time. Moi schools have already been started ; Moi
battalions have mustered, in which tribes that once were enemies
have been mixed and blended into a single corps. The Moi
man will change, and through him the women.—The great evil
is the instability. The man belongs first and foremost to his kin ;
only in the second place to his own household : the wife planted
down amongst his kinsmen is a changing thing. She is often
repudiated, especially if she is childless—the Malays are afraid
that her sterility may infect the fields. In such cases she is cast
out: to return, perhaps, to her own kinsfolk ; she disappears
and is forgotten, She has little right to divorce her husband.
Adultery is therefore very common, especially amongst the
Negroes. It is said that the Lobi of the Sudan have only one
word to denote “ marriage ” and ** free liaison ”. The conjugal
group, being subordinate to the kindred group, cannot be stable
and secure.

By what means can it be consolidated? The usual two:
education and legislation. Simple contact supplies the educa-
tion : which produces speedier results than you would think !
“ Feminism » has made its appearance in the towns : in Tong-
King I have seen the wives of ““notables ” appear in public
before the stranger. The Tong-King Gode, moreover, has
abrogated repudiation. Daghestani tells us that in Syria paying
compliments s all the fashion! The tribes, however, are still
a long way off this stage ! Here legislation may be of use ; but
great caution and discretion will be necessary to overcome
resistance and opposition. Some Maoris, on whom the mis-
sionaries tried to impose monogamy, took to flight and defying
the hazards of the long journey fetched up with the Mormons !
The way to improve the lot of coloured women will be to set
up cenires free from customary law, as they have done in the Belgian
Congo. Heavy-footed laws, stern and inflexible, would inevit-
ably prove futile. There is one case only where a law was
essential : the case of saté (often spelt in the old-fashioned English
way suttee) : the duty, or at least the impulse of the Hindu widow
to fling herself to perish on her husband’s funeral pyre. In the
Suppliant Women of Euripides, Evadne widow of Capaneus, one
of the seven Argive chieftains slain before Thebes, flings herself,
dressed in all her festal robes, on her husband’s pyre. Such
was the Hindu custom in India, and it is also met with in Malaya,
in China and Japan, and as far afield as America. Albuquerque
abolished sati in Goa. Even the English felt compelled to stop
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this cruelty amongst the Hindus, first by a decree of 1829 and
then by the Penal Code of 1860. Amongst remote tribes cases
of sati have nevertheless been reported as recently as 1929. For
us it is just murder : nothing else and nothing less, even if the
widow consents.!

The subject on which French legislators have felt bound to
reform—or rather, innovate—family custom is: regisiration.
They must have record of what is certain, proved and accurate
fact : they want to specify, distinguish, and certify. For the
sake of order, they must define the dndividual, his age, sex and
social status ; and in order to differentiate him they must give
him a personal name. The identity of the individual is in the
French colonies a French invention.

Amongst backward peoples there is nothing comparable to
this.

A person’s age is always indeterminate—I have noted this
elsewhere—he can make only an approximate estimate. 1
was born before, or after, such and such an event,” he will say.
The name in particular is never distinctive. The elders of the
family preserve the genealogies in their mind, and transmit the
memory orally from generation to generation, but these gene-
alogies are unpractical in modern rclations with individual
natives, For these relations are between man and man, not
between group and group. The names in use among the natives
of the French colonies do not serve specifically to identify the
individual. Very often they are oral only and not written, for
many of these peoples have no writing—often they are common
names regulated by the classificatory system of the kinship. The
Dogon of the Sudan use the same word for father and uncle ;
in other places, brothers are not distinguished from sisters, both
bear the same name. Amongst the Kiwai of New Guinea a
boy must bear his grandfather’s ntme, for he is belicved to be
the reincarnation of the ancestral soul. The same thing holds
for the Kabyles of Algeria. This is a source of confusion both
for the government and for the private person when dealing
with a native. Amongst the Muslim Arabs the father’s name
passes to the son as a sort of “christian name " ill-calculated
to distinguish the bearer : Muhammad Muhammad or Muham-
mad Ahmad : many men in every place arc so called. Then

1{A moving account of the widow’s passionate desire to pay this last tribute
of affection and respect to her husband, will be found in C. J. Griffiths, The Britich
in India (1947). EOL]}
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there are cases where the names change according to the various
stages or vicissitudes of the person’s life, In Sumatra this name-
changing is a positive plague. The father may change his name
on the birth of his son : sometimes he even adopts the boy’s
name with a prefix denoting paternity. He and all his kinsmen
change their names when a son dies, so that the dead man’s
spirit may not compel them to follow him if he calls them. In
case of illness, the same idea prompts them to play a similar
trick on a malevolent spirit by taking the name of a lucky
kinsman. Throughout the Malayo-Polynesian world a man
will change his name to adopt that of a new friend. Our sailors
in the early days of contact practised this exchange and addition
of names. Again, a man may be called by different names by
the various groups of which he forms a part. On the accession
of a new king in Tahiti, all the chiefs changed their names and
a proportion of their vocabulary too. Vancouver used to say :
“ How difficult for a stranger ! * How could you keep in touch
with a Proteus? So you see that in setting up a system of regis-
tration (éfat civil) you at once come up against age-old traditions
often interwoven with “superstition”. I have spoken about
Algeria in this connection and have recalled the ancient taboo
against a census. “ The wolf devours the counted sheep "—
Give a man a name, and the Spirit will seize him ! Some
native rulers of advanced overseas countries had made efforts
to organise a system of registration with its corollary, a census :
if you want to count people, you must name them. The Land
Register of the Empire of Annam, which was known as dig-bo,
was primarily a register of lands, and for the purpose of land-
registration account was taken of adult males only. Women and
children were neither named nor counted. This was the defect
of all early censuses. Where such registers were drawn up in
Istamic countries who would have dared venture into the houses
to enquire about women and children? This would have been
a crime in the eyes of all True Believers.

Setting up a system of registration is therefore no easy task,
though it has long been contemplated. A decree of 1773 in
San Domingo forbade any person of colour to adopt a white
man’s name, as the people were in the habit of doing. We
all know that they have kept these names. Proper registers
were established in the Antilles in 1828. But it was only very
recently that a system of registration imposed by the French in
Africa, and backed by necessary penalties, was firmly established.
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I have elsewhere pointed out that in Algeria repeated attempts
had to be made before the passive resistance of the populations
could be overcome. Since the Laws of 1930 and 1934 the
announcement of births and deaths and their entry in an ad hoc
Register is obligatory ; and not only this, but the registration
of any definite repudiation must be entered in the margin of
the birth certificate. All these entries must be in French, and
the husband who omits to make them is liable to fine and
imprisonment. In Indo-China too the registration of births,
marriages and deaths is compulsory.  As early as 1886 in Tunisia
and since 1915 in Morocco voluntary registration was more pru-
dently introduced thus gradually creating Registrars’ Offices in
urban and tribal areas. In Tunisia a start was made in the
capital by a procedure of invitation, the chiefs of each quarter
doing propaganda for an institution whose advantages were very
quickly perceived by these intelligent people. In 1908 the regis-
tration of births and deaths was made obligatory throughout
the French Regency ; and in 1925 a decree of the Bey permitted
Muslim and Jewish natives to demand that they should be given
a family surname, which implied also the assignment to them
of a personal first name as well. In Tong-King an imperial
rescript of 1935 required an order of the Resident before a man
was permitted to change his name.

These things brought about a transfer of the oral into the
written word, of the memorised into the inscribed record. This
is the nature of the change brought about by the State : which
installs archives equipped with registers to enumerate the population
and preserve people’s rights ; to inscribe on paper facts formerly
recorded on brick or textile concerning men’s affiliations and
circumstances ; to identify and determine men and possessions.
This connoted a radical change amongst even the most advanced
inhabitants of the overseas countries. Amongst other results it
opened up a career to the individual, the owner of goods and
the possessor of rights. In which connection the introduction of
an identily card has already been proposed or carried out. The
security provided by these “ titles” (“ acles™) of official regis-
tration carries with it security for a man’s personal interests.
Each individual has now his own domicile and his own affairs,
Precision having superseded vagueness, each can disentangle
himself from the meshes of collective rights always uncertain
and undefined : ill-delimited and ill-corroborated, since they
rest only on tradition and not on definite agreecment or contract.
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To define, to clarify, to guarantee, to limit, is, at the same time
to confer personality. Thus the State rescues the individual
from the community.

We are therefore justified in claiming that the Staf is in one
sense Stale Registration (PEtat . . . , ¢'est PEtat-civil).
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CHAPTER LVI
STATE AND SOCIAL STATUS1

Since the State in a legal sense implies the establishment of a
Common Territorial Law, it inevitably clashes with the legal
customs of the original inhabitants of a colony, This is all the
more the case since in the course of time a second result of the
change follows the first. By introducing the State, the French
invent, or, if you prefer it, release the indisidual : another great
achievement, a new and radical change, They extricate the
individual from the family group and from the tribal group ;
they give him opportunities and ambitions ; they separate him,
consecrate him, and confer distinction on him. They increasingly
expect him to take part, as an individual, in discussions and
decisions which in former times were imposed on him by the
common will. Set free by them, pushed into the foreground
according to the spirit of French law, the individual steps on to
the stage, sometimes without either realising or desiring it. This
is a second consequence inherent in the first, and even more far-
reaching.

The conflict involved in the question of personal status is
complicated and aggravated by another phenomenon : the clash
of the State with the associations which exist in overseas countries,
particularly in Muslim countries.

The groupings which I am calling associations are very different
from those of a family type : from tribe, family and household :
very possibly they are less ancient.—There are first the grades
(castes) 1 or ranks, the hierarchic divisions of the people, one
division superposed on the other. The French have frequently
destroyed these distinctions, first by creating the State, and
secondly by emancipating the individual. The eraft guilds {corps
de métiers) and the brotherhoods (confréries), which have in some
places been weakened and in some abolished, have been in many
countries replaced by new groupings, hitherto unknown * cadres *
which the old inhabitants had never heard of : trade unions,
mutual insurance and credit socictics, in which the inhabitants

3 [1 avoid here using the word caste, because in English we confine it almost
entirely to the Hindu system of India, with the Brahmin at one end of the scale
and the Untouchable at the other. There is no such thing as coste in ihat sense
in Jslam nor, I believe, outside Hindu India. LEOL]
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are either voluntarily or compulsorily enrolled; especially
vocational trade unions, in the French sense, and organised
according to French law, which the natives have increasingly
learned to join. None of these new associations have anything
to do with kinship, with status or with rank. They are from
many points of view voluntary groupings which a man joins of
his own free choice without being compelled by duty or tradition.

Let us first discuss grades and ranks,

The division of these native peoples into grades and ranks is
a very common phenomenon; hierarchic strata rigorously
superposed one above the other. People have spoken, cspecially
in relation to India, of a cascade of contempt and disgust from
the heights to the depths. These grades and ranks to which
their subjects were formerly accustomed, and which they were
of old wont to respect, have been very deliberately attacked by
the French wherever their subdivisions were too sharply defined,
and thus offended against French ideas of liberty, dignity and
equality, and imposed too marked a degree of degradation on
the lower ranks. The French Colonial Empire has been par-
ticularly concerned with the status of three elements of the
population : captives, pariahs and half-breeds.

By captives 1 do not mean the old-time slaves, whosc slave-
status was abolished in 1848, but the *household captives”
(captifs de case) as they are called in the French Sudan, who are
sometimes still retained under both the English and the French.
They are chiefly former prisoners, considered as persons, not as
chattels, who have remained as servants or retainers of their
conquerors. They are not wsually illtreated, but according to
ancient custom they are adopted into the family groups, are
received as kinsmen or semi-kinsmen, and live as such amongst
the kindred. The French could not acquiesce in their continued
captivity since it is an infringement of and the very negation of
liberty, for it runs counter to the right recognised by French law
of every individual to move if he wishes. In French West Africa,
captivity has been got rid of not by solemn decrees and laws but
by circulars and orders. It was not until 1go1 that Governor
Ponty’s Sudan circular was published in French West Africa ;
its effect was then extended to the whole Federation by a circular
of 1909. By these measures captivity was abolished, and all
inhabitants were forbidden to possess or retain these “ household
captives ” and deprive them of their liberty—well treated though
they usually were.
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It happened, however, as it so often happens, that marked
difficulty was at once encountered. Abolition had been by law
decreed, but not in practise achieved, at least in certain quarters,
Even to-day, if you keep your eyes open, you will find household
captives perfectly resigned and contentedly acquiescing in their
position.

The first reason why this abolition aroused resistance against
the French authorities was that the holders of such captives were
the notables and marabuts. The marabuts in the first place;
they are the purveyors of greegrees® and vendors of magic
medicines, and for them the household captive was a useful worker
and a valuable customer. Whole tribes were engaged in trading
in these retainers : the Saracoles, for instance, had formerly been
slave traders and had then turned their attention to the trade
in captives. The abolition of captivity therefore threatened to
cost them their profits. The circular however was uncom-
promising. It forbade the Courts, whether Muslim or French,
to entertain any claims lodged by the “ owners ” against captives
who had fled ; it also insisted—the date is worth noting—that
natives should be treated as human beings, implying that the
captives were to enjoy dignity as well as liberty. The wording
of this decision was unmistakable : it sct out to fight against
“ barbarous customs ” and thus to weaken the excessive power
of those grandees whose prestige and authority were founded
on the large number of captives they possessed.

So captivity disappeared in Senegal and the Sudan; in
time it became extinct, when the sources of supply dried up and
its causes were removed by the establishment of the French
Peace, for the captives had been mainly prisoners of war. By
preventing fighting between tribes and between chiefs or kings,
the French had got rid of the chief reason for captivity. If some
captives nowadays still remain it cannot be for long.

The French were compelled (o intervene in the case of parighs
also, but so far without decisive success. The circumstances are
different, we shall now definc them.

As in French and English India, the pariah is an inferior
human being, a despised person, the most despised of all, at the
very bottom of the social scale. In Ceylon the pariahs are called
rodis and are cut off from the world of the living by the weight
of contempt with which they are laden. This contempt is
expressed in age-old, deep-rooted taboos, which oppress them

 [West African charms and amulets, EOL]
8.0.C.—2 62
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and prevent their ever making contact with men of other castes.
There must be no *“ question of contact ” nor question of inter-
course ; Hindu caste forbids all human relationships or converse.
The pariahs are not permitted to eat with others or to trade
with others—to converse or to do business with others—nor ever,
and this is particularly important, to intermarry with others.
To use the vocabulary of the Ancient Romans, these unfortunates
labour under three taboos : those of mensalium, commercium and
connubium. The mensalium is the taboo of eating together ; the
commercium of trading together, the connubium of marrying
together. No union either in law or in practise is permitted
between the pariah and the non-pariah. In French the word
pariah has acquired the meaning of outlaw, a person placed
“ outside the law ™.

Such was the position of the pariahs. For a hundred years
or more neither the English nor the French took the trouble to
try to ameliorate their status! Changed conditions in India
were necessary to invite reconsideration of the position : first
the arrival in the great cities with their millions of inhabitants
of people from the villages, and then the risc of Big Industry in
India. These two factors, with many others, have inevitably
raised the question of improving the Outcaste’s status.

The abject position of the impure pariah, whom a man of
higher caste could not touch without being contaminated, could
not be maintained amid the clbowing crowds of the city. In
Calcutta and Bombay whole large many-storeyed houses had
to be abandoned because Outcastes had taken up their quarters
on the higher floors and their mere presence had mystically
contaminated the water supply ! It was not easy to preserve
the ancient taboos in the crowded conditions of giant cities which
soared skywards!| The contagion of new ideas also played its
part. For the last fifty years there has been a perceptible move-
ment amongst the Hindus to improve the lot of their Qutcastes.
This lot is contrary to French “ Public Order ”, it guarantees
neither the dignity nor the securily which the French feel they
owe to all the inhabitants of their colonies. It insults the pariah’s
dignity since he is irremediably despised, and people avert their

* [This is scarcely correct. The British have on principle always refrained from
interfering in matters of religion, and the caste system—odious though it is in our
eyes—is an integral part of the Hindu religion. But in British hospitals and Law
Courts the Qutcaste and the Brahmin have always received exactly equal treatment.
This example has not been without effect, and the more enlightened Hindu is now
endeavouring to reform Hindu society on better lines. The road will be long, See
J. H. Hutton, Caste in India, 1946. EOL]
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eyes if they see him ; if you even look at him you run the risk
of being contaminated. Human dignity demanded that the
parizh child should be free to atiend the French schools. This
was not the case at first, because all the children of higher rank
would have fled if a pariah had entered the school building.

Security or safety was also in question since according to the
traditions there were cases where Outcastes might be killed,
cases where at least they used to die of hunger during the fre-
quently recurring famines in India because of the neglect they
suffered on account of the contempt in which they were held,
for the Hindus would not permit even the cheapest vessel, of
pottery perhaps, of the coarsest workmanship, to be used by
any member of another caste if it had been used by an Untouch-
able. In 1874 it happened amongst the Santals of North India
that many pariahs were abandoned to die of hunger : to give
them aid would have been to touch them !

In India there are some sixty millions ! of these Outcastes in
English and French territory, a number equal or almost equal
to the population of the whole French Colonial Empire. There
has been joint action by English, French and Hindus in the
matter.

Little inclined as the English notoriously are to feel anxiety
about the condition of “ coloured people ”,? they have neverthe-
less changed the status of the Outcaste, First probably from
mere ignorance and misunderstanding of customary law ; but
also no doubt in course of time with deliberate intention and
desire.

In laying out the railways, for instance, there was no question
of reserving, as was done elsewhere, special places or special
carriages for all these QOutcastes, The natives were therefore
mixed together in the carriages generally reserved for natives in
the colonies. The 4th Class—an extra class—mixed all natives
together without distinction, and in it the Outcaste was as much
entitled to travel as the Brahmin or the Kshatriya. There may
have been protests at the beginning, but in the course of time
the fact was accepted that the Outcaste could enter railway
carriages.®

1 [Hutton’s estimate of their numbers is 50,105,000, op. cif. EQL]

? [Professor Maunier’s anti-British bias keeps obtruding into his text. The
English reader with any knowledge of British history will be more amused than
irritated. EOL]

3 [Therr never has been a “ 4th Class ™ on the cailways of British India. In

the grd Class, special carriages are reserved for Furopeans and persons of mixed
European and Asiatic blood {who till recently were styled “ Eurasians ” but by their
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In the schools the English laid it down in 1854 that the Out-
castes should be admitted and should sit on the same benches
as all other Indians. As regaids the right of natives to perform
public duties or enter public employment. the English have
made no distinction of rank or caste. Admission is competitive
and is open to all Indians alike, and OQutcastes have been
freely permitted to compete. They have thus had access to
government cmployment ; if they rose and if they made progress
they acquired authority over Hindus ! of higher caste. This has
overturned and upset the caste hierarchy—without this conse-
quence having been, as it seems to me, foreseen, at least at the
start. Nevertheless no heed has been paid to the protests
raised by the caste-Hindus who objected to having contact with
Outcastes.

During the last fifty, and especially the last thirty years, the
Hindus themselves have intervened in the interest of these dis-
inherited people whom the Indians call “ untouchables”, a
word which well describes the fact that these Outcastes have not
the common right to normal human relations, were it only the
contact of a simple meeting or of an accidental interview.
Enlightened Hindus are taking thought to improve the Out-
castes’ lot. These pariahs themselves have plucked up courage
enough to form associations and unions amongst themselves to
demand a better fate. The new spirit has penetrated the ranks
even of these tragic and rejected people. In the North of India
too, rajahs and maharajahs, these local sovereigns anomalously
under the protection of the English Government of India, roused
or shaken by the campaigns of the Hindu “ intellectuals , have
deigned to accord privileges to the OQutcastes : particularly to
recognise their right to live in the same quarters as those of other
castes, to give them access to offices and schools, and often to
take them into service inside their palaces ! A stirring of Hindu
opinion is manifesting itself in the Native States heralded by
Mahatma Gandhi. He struggled for more than twenty years,
bitterly but not without success, to insist that the Untouch-

own desire ar¢ now—much less accuratcly—hnown as “ Anglo-Indians ), as m
England special carmages are reserved for Ladies Only and Non-Smokers  The fact
18 that any Indian who could and cared to pay the fare has always been entiled
to travel First or Second Class  There never was 2 question of all ““ natives ” being
indiscriminatcly herded into grd Class carriages. EQL

! [Professor Maumier habitually uses the word “ Hindou ” for Jndian as well as
for Hindy 1l cven speabs m one passage of a Mushm Hindu (un hundou musulman) |
In my 1endetngs I have tried to reduce the consequent ambiguity, but 1 may some-
times have misinterpreted his antention  EOL)



STATE AND SOCIAL STATUS GOQ

able should no longer be despised, outlawed and treated like a
leper.

The influence of the Missions, first the Roman Cathelic and
later the Protestant Missions, has long worked in the same direc~
tion. Since the time of Saint Francis Xavier the Roman Church
has not ceased to work for the uplift of these disinherited people,
though it has often been compelled, in order to survive and con-
tinue its work of conversion, to make concessions to prejudice
and deal tenderly with tradition. For a long time Roman
Catholic churches were built with two naves, one of which was
for Outcastes. The Church was also obliged—I am not sure
that this custom may not still exist, at least in certain places,
down to the present day—to administer the Eucharist separately,
giving it first to the higher castes and then to the lower, since the
former would never, even on such an occasion, risk accidental
contact with the Outcastes.

This being so, the Church had to give way, at least in the
beginning. In the collection of Edifying Letters® of 1700 we
read that in certain regions of India the missionaries had to
abandon all hope of converting the natives, because the earliest
converts were Outcastes and hence the very thought of conversion
roused horror amongst those of higher rank !

In these circumstances the French dare not dream of legis-
lating openly, and publicly abrogating by law or by decree all
the taboos affecting pariahs, particularly the prohibition of
marriage with a non-pariah. What they did do in their towns
in India® was to declare all natives either electors or citizens.
The citizens are ““ renouncers > (renongants) who have renounced
their customary law. In either case, whether a native is an
elector or a citizen, no distinction has been made between Caste-
Hindus and Outcastes. All the native inhabitants of French
India are electors, and many of them by renouncing their old
system of customary law have become citizens. The French
have established equality between all on the plane of public but
not on the plane of private law.?

3 Lettres edifiantes

8 [French possessions in Incha are scattered colomies. The chief towns are
Pondicherry on the Hoogly, north of Calcutta, Karikal and Mahe on the east coast
and Yanaon on the west coast The total area of Freach India 1s 203 square miles
and the population 1n 1936 was estimaled at 203,000, of whom some 92 per cent.
are Hindus. The position of the French colonies i India after the Buush withdrawal
will be mteresung  LOL]

# A decree of June 16, 1937, has suppressed all mention of the partes’ caste
in public documents and registrations
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A decree of 1898 in Madagascar—up to the present an isolated
case—issued by General Galliéni, has abolished the prohibition
against “ mismarriages” between persons of different social
strata, For the Hovas of the High Plateaux had very clear-cut
social distinctions, and marriage between the different ranks was
forbidden by tradition. I am not sure that the prohibition has
not survived all the same. In Indo-China too the prohibition
against intermarriage between different ranks has been abrogated.

After captives and pariahs, the position of the alf-breeds shows
the great conflict that has arisen in the French colonies between
the State and the grades or ranks. For a long time under the
Old Régime the French did not interfere with the status of the
¢ person of mixed blood > as the half-breed was called, and it
remained what it had been under the Old French Monarchy.
The half-breed child took his mother’s, not his father’s rank and
was therefore a slave or a servant if his mother had been such.
As is apt to happen, tradition had rendered his position more
severe, emphasising and aggravating it by extending to it the
relations of White to Black.

Under the Old French Monarchy the mulattos or half-breeds
were forbidden to eat with Whites, to wear the same materials
as they, to occupy the same seats in conveyances or at entertain-
ments and even to attend the same Church services : separate
masses were held for those of mixed blood. In 1724 donations
between Whites and half-breeds were forbidden ; and marriage
between them was belatedly prohibited by the famous ordinance
of 1478. There was absolute prohibition of any union between
Whites and persons of mixed blood.

At the beginning therefore, and up to 1489, the French pre-
served the old native tradition. They aggravated and empha-
sised the effects of this tradition, however, by extending it to the
relations of these people with the Whites. It took the Revolution
of 1789 and the illustrious defender of the rights of half-breeds
and Negroes, Abbé Grégoire, to make people conceive the
principle of equality of rights, not only as between Black and
White, but particularly between Half-breed and White.

Last century saw in French territories the beginning of a
movement, which acquired increasing momentum and which is
to-day very strong and everywhere widespread, to give the half-
breed the status of a French citizen, or at least the presumption
that he is a citizen. First, permission was given, as it is in
France, to search out the father. Then, what is more important,
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in all the cases—and they are by far the most numerous—where
the paternity is unknown, and where the half-breed is conse-
quently debarred from claiming French citizenship, permission
was given him to become naturalised and share the rights of
every Frenchman in colonial territory. In all these cases the
presumption is created that he is a French citizen, this pre-
sumption being founded on facts that can be proved, in particular
on what is called the possession of civic status : the fact that he
has been educated and taught in French schools in the French
spirit and in the French manner ; the fact that he has been reared
and supported ; and many other facts which constitute possession
of civic status and which therefore raise in his favour the pre-
sumption that he is a French citizen,

In Indo-China and in Madagascar, in French West Africa
and in Oceania also, it is at present, according to the most recent
decrees, enough for the half-breed to be partly of European blood
—not necessarily French—for this assumption to be made. So
long as he fs the offspring of Native and European he benefits by
the presumption that he is 2 French citizen, and he is consequently
acknowledged as such.

The half-breed’s problem is thus solved at the moment
throughout the French Colonial Empire ; his traditional status
is abolished ; the fact that he is of mixed blood no longer makes
him an outcast, so to speak. He is a French citizen, in enjoy-
ment of all the rights pertaining to French citizens in the colonies.
In these three cases, therefore, or with regard to these three
social grades, the captive, the pariah and the half-breed, the
French have been able to solve the problems of the first and the
last, to abolish their previous status—at least in almost every
place—and to offer them the liberty, dignity and security to
which we still think they are entitled.

By a law of 1939, reversing the law of 1933, the Italian Empire
takes a different course ; the half-breed is a Native, not an Italian.
Ttaly wishes him to be “‘ reabsorbed ** by the tribe ; he is com-
pelled to attend a native, not an Italian school. He is com-
pulsorily retribalised. This is an experiment in the opposite
direction which deserves to be attentively studied.
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CHAPTER LVII
STATE AND “CORPS”

Amongst the voluntary corps or associations, unconnected
with kinship, based on friendship rather, which the French found
already existing in their colonies, we must mention ¢raft guilds
(corps de métiers) and brotherhoods (confréries).

Flourishing or not, eraft guilds were already in existence, not
in the very backward countries in the bosom of the tribes which
are not yet ripe for the *division of human labour *, but in
advanced countries which had already developed towns, and
so knew something about “urban economy ”; this was par-
ticularly the case in North Africa.

There was a whole system of corporations amongst artisans
plying the same craft : vocational associations or trade unions,
customary and traditional, such as existed in France until the
Revolution. In Algiers itself, in the very year in which it was
occupied by the French, the Pasha had had a document drawn
up, the ashrifat, a list of the vocational corps with the name and
description of each of their members. In the Dey’s town there
were at that date thirty-two such corps, each equipped with its
own set of customary regulations.

There were similar craft guilds in Morocco and Tunisia, and
they were also to be found, in scarcely developed and scarcely
organised form, in the towns of Senegal and the Sudan. There
were fishermen’s guilds at Guet N'dar, near Saint-Louis, whose
rites and practices have been explained in a recent book. There
were huntsmen’s guilds too with traditional rules and customs

. Now what was the French attitude to these corps? What
was the nature of the conflict which arose between the State and
the craft guilds?

At the very beginning, certainly in Algeria, the French felt
towards them just as they felt towards the tribes. They were in
fact afraid ; afraid that these groups might rise against them,
and become rallying points for resistance to French authority.
In Algeria, though happily not elsewhere, the first act of the
French was to abolish such corporative societies. They were
first limited, and their activities strictly controlled ; then very
soon a Governor’s decree of 1868 abolished all guilds in the town

613
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of Algiers. The lawgiver, fearful of sedition, thus destroyed the
ancient native framework of urban order.

Elsewhere, in the Sudan, in Tunisia and in Morocco, where
there was no legal abolition of the craft guild, it was often in
practice abolished. These corps were in fact eliminated by the
new state of affairs created by the French, particularly the
opening of commercial relations between these countrics and
metropolitan France. The result of these relations was the
direct and rapid penetration of French goods into house and
market-place. These competed successfully with the time-
honoured products of local craftsmen, whose methods of manu-
facture, governed by inveterate tradition, were * backward ”,
behind the times. It thus happened, without any legal inter-
vention, that certain local crafts disappeared, or were greatly
diminished by the commercial contact between the colonies and
the mother country. The colonial or local market, whether in
town or village, was linked with the national and world market.
These countries were brought into touch with the most distant
markets, the German, the English, and later the Japanese.
Some North African industries were threatened and would
have disappeared, even without the arrival of the French,
flooded out by Japanese goods. The Moroccan babouche, an
article of superb artistic quality, was on the point of being
replaced by the Japanese slipper whose soles are made of scraps
of worn-out rubber. I saw the natives in Egypt too paying
tribute to Japan by buying cheap articles of unusable, cast-off
rubber. Without openly forbidding the import of such things,
the French were obliged indirectly to prevent it, in order to enable
the embroiderers of the Moroccan bazaars to survive.

It was the frequent fate of these craft guilds to be destroyed,
in one place by legal enactment, in another simply by practical
competition.

The French racked their brains to find a solution for this
distressing state of affairs, and sought to preserve or restore the
artisans’ craft guilds. They followed the same line as with the
tribes : having destroyed, they set about re-creating them. As
early as 1888, almost at the beginning of the French Protectorate
of Tunisia, a decree regulated the guild system with a view to
preserving or restoring these ancient corps by protecting them in
various ways against the victorious competition of the metro-
politan or foreign industries. An order, at once legal and
technical, was passed to guarantee—as in France in the days of
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the Book of Crafts 2—the honesty and bona fides of manufactured
goods and the trade therein ; to supervise manufacture, as was
being done in the West ; and on the other hand to establish craft
schools and professional studios to introduce improved technical
methods, and thus enable the native artisan successfully to hold
his own against external competition. In Tunisia, Algeria and
Morocco these workshops have been multiplied, not only for
boys but recently for girls too, and some crafts have been preserved
at least for a time. A whole system of protective supervision has
been set up in Rabat and Fez, especially for carpets and for
copper-ware, to promote export of these things abroad. This
has proved successful, for these goods are now well known in
France and they have there found, or re-captured, a whole large
market.

Another fact helped the authorities to preserve and restore
the craft guilds: the fact that crafts made their appearance in
the colonies. New crafts arose to satisfy new needs, the natives
began to look more and more to European products to increase
their own comfort. It therefore became necessary to manu-
facture locally new goods which were in demand : thread and
soap, fabrics, mirrors, knives and toys: all the things you can
see in a market, each the same as the other, everywhere the same,
far too much the same. They are often locally made by native
artisans who could then be grouped together in a new corps or
guild. So new craft guilds came into being, reinforcing the
organisation of the existing ones. The old guilds were preserved ;
new ones were formed ; the whole ancient system of artisan
organisation into corps or corporations was saved from perishing.

We must speak at greater length of the brotherhoods if we
are to grasp the more insistent, biiterer conflict which sometimes
arose between the French State and these associations. The
brotherhoods were groupings of a religious type, assemblies for
worship or adoration, which have sprung up in the heart of
African Islam, which always bear a special name and have
flourished vigorously for centuries, and whose influence is not
confined to any one country. The French found them in Algeria,
in Tunisia, in Morocco, the Sudan and the Congo. In more than
one sense they are international and universal societies, spread
throughout the whole of Islam, having initiates from Dakar to
Tokio in every country where Islam prevails. The Senussi
Brotherhood, for instance, whose social headquarters—if I may

1 Livre des Métiers. [See footnote below, p. 62¢4. EOL]
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s0 express myself—is in the Sahara, against which first the French
and then the Italian State have been obliged to take up arms,
has sent its offshoots into several continents : to Egypt and the
Sudan, to the Balkans, Japan and China, to Indo-China and
Indonesia. There is nothing regional or national about these
brotherhoods ; they are international. They are powerful
societies, sometimes very powerful, and always wealthy, enriched
by the contributions which they skilfully extort from every
country where they exist.

You can sec at once that these great bodies of religious
worship were already in many respects playing the réle of the
State. As regards their domain and their “jurisdiction ”
(““ ressort ”*), they heralded and preceded the French, they pre-
pared the ground for them, as it were, by bringing tribe into
touch with tribe, and region with region. This was the reason
why they and the French immediately and acutely conflicted ;
they were already playing the very part which the French were
about to play ! By the fact that they brought together circles that
had previously been separate, and brought a conception of the
universal to these countries, and by the mere fact that members
of these brotherhoods whatever their country of origin shared the
same worship and the same system and obeyed the same instruc-
tions, open or secret, they laid the foundations of a Common
Law, before that other common law which the French brought
with them to these lands. In the course of the conquest of
Algeria there was at first very serious and marked conflict between
these sacred brotherhoods and the French State, Abd ul Qadir?
was in fact none other than the chief of 2 brotherhood who had
mistakenly been made a king. He was in command of a con-
fraternity whose power and riches were at his disposal, and for
more than ten years he fought successfully against the battalions
of France! This page of history awakens another reflection :
the brotherhoods were not always at one in their attitude to the
French. Though their activity was more often directed against
France, it was sometimes also used on her side and to her advant-
age. In Algeria, the brotherhood of Tijania took the French
side almost from the first, and successfully supported it against
the brotherhoods grouped round Abd ul Qadir. To the very
end Tijania himself was a friend of the French and when he died,
his daughter, who became chief of the brotherhood, gave them
great and continuous support.

! [Bee footnote, p. 471 above. EOL)



STATE AND * CORPs ” 617

At no time was there any thought of abolishing the brother-
hoods in North Africa; down to the present day they retain
their wealth and power ; in politics, however, their réle is at an
end, for the French power enjoys almost complete control.

There are other very different associations in Central Africa,
brotherhoods too, which however require separate treatment :
the secrel societies of Negro Africa. These are voluntary societies,
founded by their initiates, which keep the method of that initia-
tion secret, and do not reveal it to others, not even to their own
kinsmen. They are hidden and veiled groups of men who play
no small economic and political part in these countries. They
are active not only in Senegal and the French Congo. but mainly
in the Belgian Congo. There the Leopard Brotherhood has
reigned and still reigns, nowadays under the watchful eye of the
authorities. Its symbol is a leopard and at their meetings, which
are always held at night, the members are clad in leopard skins.
This society, like others of its kind in Central and West Aftica,
was playing an economic and political rdle long before the
European occupation.

They played the economic réle by exacting numerous contribu-
tions from the population just as the Islamic brotherhoods were
doing in Algeria, Tunisia, Morocco and the Sudan. These
societies lived at the expense of the Native, levying many forced
taxes from him because their resentment was greatly feared. In
vain the authorities in Algeria and in Morocco tried from time
to time to forbid the public collections, organised by the envoys
of these brotherhoods : these were a sort of Mendicant Order
such as were familiar in olden days in France, or like the Buddhist
bonzes of Cambodia who go about begging on bicycles or in traps.
These begging missions or ziarahs have been forbidden by the
French and English governmenis in their respective countries,
but they have not yet been successfully stopped.

In more than one sensc the Negro Secret Societies played a
part in politics before the White Man’s arrival. Whenever tribes
were weakened by reason of the wars or vendettas which raged
amongst them, when tribal authority had lost its influence, or
when the elders or the chiefs were no longer effectively governing,
then the secret societies seized control, and ruled by fear the
populations who had lost their legitimate leaders.

Miss Kingsley has humorously described how these socicties
exploited their secret to play an active part in public life. Inas-
much as they all worshipped spirits, possessed spirits, governed
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spirits, and could let them loose, they were greatly feared by the
people, and they ruled the country by terror, The spirits, as
it has been said, were a sort of police force and in more than one
sense solved the question of security in Africa.

The work of these societies had therefore its good, as well as
its evil side, and this embarrassed both the French and the
English in their attitude towards them. The authorities hesitated
and vacillated, though it was clear that something must be done,
if not to abolish, at least to supervise, the secret societies. These
very curious bodies were at cross purposes with the schemes of
law and order which the French seek to work out in their colonies :
their influence militates against liberty, security and prosperity,
hampering or impairing all three.

Since people were often forced to become initiates, and con-
sequently subscribers too, liberty was impaired. The natives,
especially those who were better-off, were usually compelled to
join the secret society, to let themselves be initiated and then to
contribute ; it was in fact, surreptitiously, a kind of collective
“ capitalism ”, fed on fear, which impoverished the individual,
whether member or not, for the sole benefit of the brotherhood
whose chiefs used the general fund for their own ends.

These societies were guilty of cruel rites, especially at the time
of initiation, and they thus impaired securify. The privilege of
being admitted and of becoming an initiate had to be paid for,
not only by a contribution to the funds, but also by the endurance
of cruelties inflicted : brutalities,; humiliations, mutilations,
tooth-drawings, wounds or burns, imprisonments and floggings
... There was a “ garden of torment * where gods and spirits
revealed themselves only to those who stoically suffered torturc.
Security was also imperilled by frequent murders, either murder
within the society itself, or the murder of non-initiates. These
were carried out at night in the course of expeditions which have
been frequently described by the English and the French in
Nigeria and the Sudan, in Senegal and as far off as the Antilles,
in the West Indies and in the Pacific. These societies avenged
themselves by assassinations when people showed signs of wishing
to resist their extortions. Within the society, certain of these
groups practised systematic infanticide. The very famous secret
society of the Areoi in Tahiti, which has disappeared under
French influence, was a secret, ultra-secret community, an
omnipotent aristocracy helplessly obeyed by ordinary men.
The Areoi slew their children, all their children, to avoid here-
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ditary rights arising within their community. All recruits had
to be initiated or co-opted ; none might enter the secret circle
except the chosen, and the elect. New entrants were subjected
to severe scrutiny from which heredity offered no exemption.
This was the method they thought they had discovered for main-
taining and perpetuating the reign of the most select. It was
one cause, amongst others, of the depopulation of the Pacific
archipelago. There were murders and assassinations too—let
us not shrink from the words—of victims outside these societies :
the murder of adults who resisted the exactions of the con-
spirators ; murders too of Frenchmen : these have not been
forgotten.

The other benefit the French aim at bringing to their colonial
subjects, prosperily, is hampered also by these conditions. The
natives, too often discouraged by the plundering to which they
had been subjected, lost courage . . . a courage already shaky
enough, owing to the climate. Begging was better than work ;
hope, the mainspring of enterprise, was killed by forced taxes.

These are the reasons why both English and French have for
a long time combated these secret organisations. They first tried
direct action. An order of 1840 in Senegal empowered the
French Governor to proclaim the dissolution of these secret
brotherhoods. It was left to him, and still is to-day, to judge
the opportune moment for so doing. The mere fact that a secret
society has been formed without the knowledge of the French
authorities, even if it has committed no offence, is sufficient
reason for the Governor’s dissolving it if he so decides, The
French went even further. A decree of the Republic in 1848
banned in France itsclf all secret societies—political sects or
parties secretly organised. This decree was extended in the very
same year to Senegal to be applied to those societies, mystical
rather than political, which preyed financially on the Negro
inhabitants. The ban—let us face the fact—has not enjoyed
complete success !

In Algeria the French tried whether the education of the
natives might not be more effective by showing them the folly
of joining these societies to worship gods, spirits and jinns in
whose power they believed. Under the Second Empire France
sent out . . . a conjuror, the famous Robert Houdin, to demon-
strate that the * juggleries  as they were called, of their marabuts
could be matched hy a European, an impure Unbeliever, and
that the secret was purc humbug! This unusual missionary
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reported the complete failure of his preaching or more accurately
of his demonstration.

As for the Central African secret societies, robbers and
murderers after the fashion of the Leopard brotherhoods, other
powers were given to the French legislators since these bodies
were the secret agents of murder and crime, sometimes amongst
each other, more often amongst the non-initiates whom they
despoiled. From the moment that they have committed a crime
or an offence by their assembly or by their action, they become
liable under French penal law which upholds public order, and
the new Penal Code of French West Africa may be applied
against them, more especially if the offence is the result of magic.

These sccret societies are always riddled with magic. They
claim to be able—and it is impossible to debunk them—to evoke
spirits to serve their avenging purposes and to injure people by
magic. They achieve their ends by specch, by writing, by gesture,
or by action. Thus by making a wax figure and piercing its heart
with a dagger they believe that they can distress, ruin, wound or
slay another person. These are enterprises of intention only,
but nevertheless they are “ attempts ” at crime or offence, and
as such are punishable by French law. The effects of a helief
in magic—which is cultivated and maintained by all these sccret
societies—arc extremely damaging to French purposes in the
colonies : this belief encourages fighting, murder and robbery.

It encourages fighting between tribe and tribe, between house-
hold and household ; for the aim of magic is to cause injury in
the first place to strangers, to non-kinsmen, to other households
and to other tribes : hence spring deeds of vengeance, and fighting,
sometimes collective, sometimes individual. Such and such a
tribe in Australia gets the idea that such and such another tribe
has wrought evil magic on one of its members ; it flings down
the gauntlet which is almost immediately followed by a duel
between two chosen champions of the two tribes. More often
each tribe in its entirety attacks the other and the result is often
the extermination of both. This is yet another cause of depopu-
lation.

Individual murder is another result of these magical practices.
Chicfs and sorcerers practising magic against their enemies arouse
rescntment.  When one group believes that one of its members
has been slain by the magic of some particular sorcerer, they
start a blood-feud in which the sorcerer or one of his kinsmen is
killed. Real or imaginary murder by magic is still, down to our
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own day, the result of the harmful and murderous belief in magic,
and this belief is fostered and preserved by the secret societies.

Lastly, robbery is another offspring of magic. Since people
in these countries believe that injury can be caused by magic, a
robber can work on his victim by provoking his fear, his dread
of becoming the targel of magic action, and the robber then
thinks he has the right to steal the victim’s goods. Thieves and
plunderers are initiates ; that is one of the advantages of
initiation !

That is why the French authorities have long—I might say
all along—been compelled to take measures against magic as a
distinct and separate evil, though in general it remains the work
of these societies, and in practice, if magic is to take full effect and
cause the maximum injury, it must be the work of a society.

There is of course personal magic too, the work of one
individual ; private magic, exercised by one individual against
another, a thing which as we know still occurs even to-day in
France. In France such magic is repressed inasmuch as its
purpose is to commit a crime or an offence : a murder or a
robbery. Even before the arrival in Annam of the French, the
Code of Gia-long, drawn up by that Emperor himself, penalised
magic and condemned sorcerers, severely attacking all the
cruelties associated with initiation ceremonies.

The French Penal Code, which has been * extended ” to the
French colonies, and which now reigns throughout almost the
whole French Empire, formally punishes the infliction of injury
by means of magic. The mere act of torturing or even flogging
a new Initiate constitutes an infraction of French law. By a
decree of 1935 relating to Libya—it is worth noting that this
decree was issued after consultation with the ulama, thesc
holy personages who are guarantors of Islam, and that they
accepted it—the Italians banned what the decree called fagirism
throughout the whole country. The term fagirism covered all
the procedures which were practised—as they still are in Algeria
and Morocco—in these secret assemblies or these brotherhoods
known as zawiyas : self-wounding, often serious; walking on
fire ; swallowing glass or venomous animals such as vipers or
scorpions . . , all which things may be witnessed in the Moroccan
sudd, for the brotherhood of the Aissawas which keeps up all these
practices has by no means disappeared, and continues to indulge
more secretly in what to us and to our common sense seem these
aberrations.
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There are however other associations that are more advanced.
These are the active groups based on function or occupation:
the occupational societies, as we might call them, all of whose
members pursue the same vocation.

These are social groups based not on descent or kinship, nor
yet on contiguity of domicile, but on a common trade or craft.
They are to be found particularly in the towns, where a certain
number of citizens follow the same calling or pursuit and so in
time come to form a particular society in virtue of their common
activity.

The corporations or craft guilds are throughout Islam active
associations of this type. There are, however, others also, and
it is advisable to distinguish occupations of a practical from
those of a spiritual type.

Throughout Islam there are groups whose members perform
the same economic function.

But there are also groups of a spiritual nature, what we
might perhaps call preoccupational rather than occupational
societies. We shall therefore speak of preocoupational groups, those
based not on a trade or craft but on an ideal ; not on any form
of practical work but on a form of worship. Such are the
religious brotherhoods, the tariga as they are called in Arabic,
whose curious role and influence I have already pointed out in
helping to evolve the conception of the State. These brother-
hoods are composed of men having the same ideal, the same
ritual and the same worship. They are therefore also always
active societies, but their activity runs on spiritual lines based
on a common preoccupation rather than on a common
occupation.

The craft guilds (corps de métier) have survived and were
particularly vigorous throughout the Maghrib in the old days
before the coming of the French. Ifin consequence of the French
occupation they have disappeared in Algeria, if the French,
mistakenly perhaps, were tempted to abolish them, this applied
to Algeria only ; in Tunisia and Morocco they preserved them,
and in our day they have given them a new lease of life. In
many places they are decadent, for they have been hard hit by
the progress of French industry, in places they have even vanished,
but in general as I have just said every effort is being made to
save them,

Just as in France, the craft guild is always a product of urban
life ; it is an offspring of the town, and it is in the towns that it
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has flourished. Craft guilds were to be found in the Middle
Ages in Algeria, Tunisia and Morocco, in Egypt and in other
places. In these countries, as in France, they were able to play a
part in public life. They frequently wielded political influence ;
according to circumstance, they supported or opposed the beys,
the deys and the sultans. Thus, in the Maghrib, just as in the
West, these hodies were institutions of a public character; it is
therefore fitting to formulate a definition of them and then on
broad lines to analyse their composition and constitution.

In general terms our definition is valid for all the professional
bodies, for all the craft guilds, and would apply as well to the
European guilds of the Middle Ages as nowadays to the corpora-
tions of the Maghrib towns. The professional group in the old
sense has three characteristics : it is specialised, it is hierarchic,
it is localised. In all these points it differs, as I shall show,
from the kinship groups.

It is specialised, in that it represents a trade or craft, and is
formed of persons engaged in the same kind of work. It is
organised round a practical industry, usually urban and practised
by artisans. We need feel no surprise that the guilds which
remain the most thriving and prosperous are those of the great
town crafts such as tailors, outfitters, slipper- and sandal-makers
and above all, saddlers, all those who used to make saddles and
harness such as are dear to the heart of the aristocratic horseman,
those in fact who catered for warriors, nobles and people of the
court. Thus in Tunis these guilds remained powerful as artisans
serving the courtiers. But rural guilds also appeared. Certain
guilds in particular arose, and have survived down to our day,
which were formed of itinerant artisans travelling from town to
town or from tribe to tribe : such were the falconers and the
bards and the story-tellers, who still attend markets and fairs
to keep national traditions alive by recalling to their hearers all
the old national tales in which heroes display their virtues.
These guilds of itinerants have their chiefs, their status, their
tradition and their own laws, and they work in groups which
have their unity.

The chief innovation which these active guilds have brought
to the Maghrib territories is the hierarchic organisation. For
there are defined ranks within them, the one superimposed on
the other. As in France, so amongst them, we must distinguish
the apprentice, the journeyman or mere workman—and then the
master, above them the chiefs, the guild authorities, who are
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known as shatkhs, to imply that they too, like the chiefs of the
brotherhood, have, in a certain sense, a religious character.

In the tribe, in the family, there was full equality. Though
there were chiefs and heads of families, these were bound always
to follow the counsel and take the advice of the principal person-
ages of the family or tribe. Amongst the tribes Islam was pro-
foundly equalitarian and democratic.

This is not so in the craft guild. Like the towns, Guild and
Brotherhood brought inequality and hierarchy, for in these bodies
there is always rank above rank and a man is promoted upwards
through successive grades of superiority. In the brotherhood
you become an initiate, you become incorporated, you become
adopted, but not all at once. You climb upwards by “ stages ™ ;
in the guild you become an apprentice, you become a journey-
man, you become a master ; from among the masters, one may
eventually become shaikk.

The guild is also usually localised. From Cairo to Fez, from
Damascus to Tripoli, certain guilds belong to certain quarters
or certain streets, each having its separate place and position.
The artisans of a guild, just as in medi®val Europe, are assembled
and united by the ties of neighbourhood or even co-habitation.
In the bazaars, whether roofed as nowadays in Damascus with
corrugated iron, or covered as in Tunis and Tripoli by airy
vaulting masked in virginia creeper, the people dedicated to the
same trade squat together side by side. All the saddlers or all
the slipper-makers, all the embroiderers in gold and silver
thread, have their open-sided booths or shops—the French word
magasin (a shop) and the English word magazine are both
borrowings from the Arabic maghzan, a storehouse—side by side.
Being thus closely, intimately, housed together, the members of a
guild morally form one society. It was sometimes a legal
obligation that all men exercising the same craft should set up
and live in the same street, just as it used to be in France, and as
we can read in Etienne Boileaw’s Book of Crafis about guilds in
Paris! It may sometimes have been an obligation, but in any
case it was a tradition which has always been followed in these
countries right down to our own day. It is therefore easy to
understand that these guilds from their close and intimate
proximity should long have had the same habits and the same
laws. In the course of time this proximity resulted in each craft

1 [Etienne Boileau, author of the Litre des Métiers, was Provost of Paris under
Saint Louis. He died about 1269. EOL]
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developing its own system of customary practice, different from
that of the neighbouring crafts. As in the tribes, this body of
customs and regulations was wually transmitted orally by the
elder men, and conveyed by word of mouth from master to
journeyman, and from journeyman to apprentice.

It has sometimes happened, notably in Morocco, that the
rules and regulations of these guilds have been edited ; thus for
the Fez guilds we have the written rules, for at least certain of
the crafts, which we can examine, and from them we can see how
the traditions of these vocational bodies have in Moarocco pre-
served their identity and continuity despite the passing of time.

This gives us the means of accurately defining the composition
and the constifution of these craft guilds, and of pointing out how
they have in fact given a new law to the town and played a part
in public law, how they have formed bodies of public law in
relation to the authority of beys, deys and sultans.

The composition and constitution of the craft guilds display
two main characteristics : they have grades and they have a
certain power. Their grades make them a hierarchy ; their
power we might call aularky; for they have striven to make
themselves as far as possible autonomous—without succeeding,
or only ultimately succeeding—and to emancipate themselves
from the power of the sultan. Hierarchy and autarky, these
are the two characteristics by which all these guilds asserted
themselves, and brought a whole new system of law right into
the heart of the towns.

They possess grades of two distinct types : grades within the
guild itself and grades between the various guilds. To give a guild
its proper definition, we must alwavs consider it both from within
and from without.

Within the guild itself there were, and there are—as in
Medizval Europe—three principal grades: the apprentice,
the journeyman and the master artisan.

The apprentices were, and are, youngsters of seven or eight
years of age learning the trade. The hours of work, like the
age of the worker, was usually not laid down for the apprentice ;
at most there was an accepted custom, according to which men,
and even the children, worked from sunrise to sunset; short
hours in winter but long in summer.

The wages of the apprentices were little regulated. Here
and there, however, especially in the written rules, we find
regulations on the subject. Thus we learn that in Tangiers the
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wage of an apprentice was from fifty centimes to two francs a
day, according to the trade ; this was at least a wage, whereas
often—as in old-time Europe—the apprentice got no wage at all.

In all the guilds there are two recognised grades of journey-
men : there are the manual workers, the unskilled workers as
we should call them, those who perform the ordinary everyday
jobs of current work, and then the specialised or skilled workers,
assistants as it were of the masters, who are known as mugaddims.
We should note that this is a term also used in the religious
brotherhoods. Tn both cases the mugaddims are the supervisors
or overseers, the master’s representatives, whose business it is to
govern the mass of the ordinary workers or brethren in the name
of the master or chief.

The masters, or independent artisans, are the men who have
been able to purchase a shop or a workshop and who sell their
wares to the public. These are the folk you see squatting on their
heels, their yellow slippers by their side, hurking in their dark
little booths waiting for the possible customer to come and buy.
These men are the chief personages of the guild, and they, or
at least the bulk of them, are usually recruited—as they were
in olden days in France too—from men who have inherited the
position : the craft handed on from father to son. Inheritance
is sometimes a matter of simple actual heredity, either accepted
or merely tolerated by the custom of the guild, sometimes, as
in the more advanced and prosperous guild of Tunis it is some-
times legally prescribed, where the guild regulations expressly
lay down that the mastership of the craft must be passed on
from father to son like an entailed estate. In this sense there
is a link between a new group and the older groups in the guild
which in this respect are still societies in whose working the
bond of kinship plays an essential part. Sometimes by right,
sometimes just in practice, the craft is transmitted by filiation,
and the accession to the rank of master artisan follows the same
lines as the inheritance of the family patrimony amongst kinsmen.

Guilds are further distinguished amongst themselves by
various grades or degrees in their extzrnal relations to each other.
So, in these countries—as in medieval Europe—we find some
guilds ranking higher and some lower in public estimation :
there are major arts and minor arts, as the Florentines would
have phrased it. This is so in the town of Tunis, where there
were, and at the present day still are, four major arts practised
by the pre-eminent guilds, just as there were in Paris until the
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end of the Old French Monarchy the six principal guilds headed
by the Mercers’ Guild® The French Mercers are makers of
chechias® weavers of silk, perfume-merchants, and saddlers.

Within the guilds the marked powers exercised, are in general
much more clearly defined and recognised than those of the
family or the tribe. This is the second characteristic of the
corps of guilds. They possess not only hierarchy but autarky.
For centuries past these corporations have striven obstinately
and bitterly, but always without success, to shake themselves
free of the beys, and even of the sultans, and to acquire the
same wide degree of legal autonomy as the family or tribal group.

In these guilds we therefore find the two aspects of power
which characterise all authority in the Maghrib : the Council
and the Chief, the jama’s and the amin, In the matter of power
the traditions of the guild have been modelled on the traditions
of family and tribe.

In the foreground there is first the Council : the assembly
of the master craftsmen of the guild who traditionally wield the
effective power of the guild. This council bears the same name
as the tribal assembly because it is generally—or before the
French occupation it was—as democratic and equalitarian as
the tribal assembly. All the master artisans have the right to
a seat, if not necessarily to a voice, in the assembly. Here
we must call attention to the same distinction as we found pre-
vailing in the tribal council. In most cases the master crafts-
men have without exception the right to be present, but not the
right to speak. As in the tribe they must be old men before
anyone will listen to them. Even in the midst of the town it
is the same as in the bosom of the tribe ; there is gerontocracy,
the rule of the old ; and the voice of the old men prevails.

The Guild Council has—or had—double power : the power
of legislation and of intervention. It was they who announced
and altered the regulations of the guild and laid down the law.
It was they who intervened in what we should call “labour
disputes ” (conflits de travail) which were at the same time—just
as they were in old monarchical France—political quarrels too.
The Council used to intervene as arbitrator to resolve these

L [It may interest the English reader to recall that there are seventy-nine City
Guilds still extant in London, the largest with four hundred and twenty-one members,
the smallest with twenty-eight. From their adoption in the i14th Century of a
distinctive dress they are often known as Livery Companies. They have a strict
order of Civic Precedence and the twelve “ great” companies arc headed by the
Mercers’ Company. EOL]

1 [The military caps womn by French troops in Africa. EOL]}
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conflicts, which arose between the craft groups and the local
urban authorities, or even between the craft groups and the bey
or the sultan. Even in those days there were workers’ strikes
and also boycotts : internal and external conflicts.

There are, however, cases, and there are places where the
Council of master craftsmen is aristocratic and not, as in the
normal way, democratic. Particularly in Tunisia, 2 country
richer and more civilised than its neighbours and where we
always meet a more advanced state of evolution, an aristocracy
had arisen in the heart of the guild and in the Council of master
craftsmen. In this Council there was an inner, secret Privy
Council which had in the last resort the final power. This was
known in Tunisia as “ The Big Ten ” (les dix plus grands) and
this was a closed cabinet whose business it was to deal with all
conflicts, internal or external, and which had further the duty
of preserving the guild’s whole body of customs, what in one
word is known as urf Law, a word which is used in many
various meanings in the Maghrib. The wurf tribunal was com-
posed of the Big Ten master craftsmen, and this Inner Council
had contrived to secure and to retain in its own hands the sole
legislative power : the preservation and the alteration of the
customary law.

Whether the Council of master craftsmen is aristocratic or
democratic, there is also and always the Chief or amin: the
permanent head, and the executive power in the guild, as the
chief is the executive power in the tribe. It is his business to
carry out the Council’s decisions. The Chief is sometimes—for
here we always find infinite variations—an elected chief, some-
times a nominated chief. Amongst the guilds of Fez or of
Algiers he is usually an elected chief ; normally the Chief holds
office for life. Occasionally the office has become hercditary, as
in Tunis, where inequality has become pronounced.

The Chief had, and has, two chief functions : executive and
conciliatory. Like the Council and even more than the Council,
he is first and foremost charged with applying the regulations,
with maintaining and guaranteeing the customary traditions
which have been elaborated and laid down by the Council of
master craftsmen. Secondly he is the conciliator ; for in the
petty conflicts, the everyday frictions between neighbours, which
are punctuated with liberal vociferation, it is always the Chief
whom people go off to fetch and who comes along to compose—
usually successfully—these trifling quarrels. He also acts as
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arbitrator between the master craftsmen themselves, and for this
kind office he is given a very small gift in money or in kind.

To our eyes, the rules and regulations of the craft guilds
seem at once to resemble and to differ from the old system of
tribal law.

They differ in that they are a new law that has been introduced,
an urban and progressive law, a commercial and business law,
a law which gives greater recognition to inequality and liberty,
which permits the daring and enterprising to grow rich and to
distinguish themselves, and ultimately to become, as in Tunis,
one of the Big Ten,

They resemble the old system of tribal law in that they con-
spicuously and strongly retain the memory of tribal traditions ;
in a certain sense there remains the patriarchal rule, firmly
based on the father-to-son relationship, handed down by heredity
and descent.

These guild organisations, composed of individuals all exercis-
ing the same function in the practical world, must be observed
from the point of view of their arfivify. We must ask ourselves
particularly what position they can claim in the urban economy
of the Muslim world.

The Muslim economy, as always in Islamic countries, has
two sides to it, two aspects: a spiritual and a material réle.
The guilds, while they are a corps of craftsmen playing an
economic part in the life of the town, are at the same time
brotherhoods of a religious nature.

They are spirituaily a kind of religious brotherhood inasmuch
as they have preserved a religious character even down to the
present day ; inasmuch as they have—just as we formerly had
in the West—a patron saint, like a “ founding father *, a hero,
famous by his exploits, 2 hero of whom all members of the
corporative body are the livingissue. Thus the parallel between
the vocational group and the kinship group is never lost sight
of. Social groupings in North Africa always cling to the idea
of a mystic filiation which is their distinguishing characteristic,

The worship of their patron saint fills a considerable part
of their active life ; they have frequent banquets and celebra-
tions to honour the saint and to re-establish in the banquet
the communion of the corps. There is not the same marked
contrast as there is in Europe between the craft guild and
the religious brotherhood. The guild never ceases to be a
brotherhood.
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On the material side, the guild’s productive activity is exercised
in two ways: internally it legislates, externally it infervenes.

In North African towns the craft guild possesses a very
generous measure of autonomy : it legislafes for its members,
and in this it still in certain respects resembles both the family
and the tribe. Just as there was legislative autonomy in the
bosom of the tribe and of the family, just as the tribe and the
family tended to give themselves their own laws, so in the towns
the corporate group of the craft guild freely gives itself its own
laws. It is through the Council of the master craftsmen that the
regulations, often oral, only sometimes written, are announced
and guaranteed.

Regimentation was carried very far, as it used to be in the
West ; there were regulations governing manufacture and sale,
the aim of which both in Orient and Occident was to prescrve
the guild’s monopoly. Thus in Algeria, Tunisia and Morocco we
find that the ingredients are regulated, the materials from which
the craftsmen are allowed to produce the articles offered for sale
in the sugs; similarly the processes of manufacture are controlled,
the techniques by which the materials are converted into goods.

The observation of these regulations is guaranteed by many
penalties—as of old in the West. There are professional penal-
ties to check any violation of the guild’s regulations : the Council
may decide to close the shop or the workshop. Sometimes the
trade-marks are destroyed, these religious symbols which are
designed to distinguish the products of the guild, Sometimes,
and more often, the penalty is the disapproval and mockery
of fellow-craftsmen, the word or gesture which publicly rebukes
the violator of the regulations.

Secondly, the guild may intervene exfernally : sometimes to
support outside authority, for the benefit of that authority, some-
times in opposition to outside authority, the corporate power
of the guild opposing the power of the sultan.

The guilds may support authority, for they are subject to
taxes and corvées ; they are consequently servants of the State
and the authorities have long since contrived to lay their hands,
in some degree at least, on the activity of these vocational hodies ;
the guilds are therefore in no sense fully independent; they
have legal ties with the sultans or beys involving duties ; they
are bound—and were in earlier days even more bound—by
taxes and corvées which were the symbol of their subjection to
the authority of the State,
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The guilds may oppose authority, inasmuch as they have
been, and still are (except in Algeria where they no longer
exist), both in Morocco and in Tuuisia, hotheds of agitation,
and inasmuch as they lend partial support and encouragement
to the movement of protest and demand which in Tunisia is
known as the dastur. This movement is also supported by the
brotherhoods and most of all by the universities. There exist
texts which prove that ever since the Middle Ages the vocational
corporations, the craft guilds, have been involved in agitation
and protest against the beys or the sultans.

We have proof that for the last two or three centuries the
guilds have known all about strikes, which were at the same
time economic and political. In the towns of Algeria and
Morocco the butchers and the saddlers have on occasion closed
down, not in order to claim enhanced prices for their goods—
for these were always fixed by guild regulations—but to protest
against some action of the sultan and thus to challenge the power
of the sultans. Even in Egypt and in Syria the boycott was
employed by the considered and deliberate decision of the guild
Council.

Let us now turn to the consideration of the evolution or trans-
formation of the craft guilds, especially since the French came
to rule in Algeria, a hundred years ago ; in Tunisia or Morocco
very much more recently. Here we find the diversity in their
constitution and in their activities which I have already dwelt
on. Their history has taken different courses from country to
country, both before the French coming and after it.

There was first a whole evolution of these corporative bodies
before the French occupation, similar to or parallel to the evolu-
tion of the craft guilds in medieval Europe. Having been
from a legal standpoint very largely independent and autonom-
ous, they became more and more the victims of the authority
of outside power. The external relations of the guilds, of which
we have spoken, ended by the beys and sultans asserting authority
over these corporations particularly in Tunisia, but also, though
less firmly, in Algeria and Morocco too. Even before the
arrival of the French, the State had asserted itself ; the beys and
sultans had succeeded in imposing their legislative and executive
control on the activities of the guilds, Two characteristic and
original institutions which we meet everywhere throughout Islam
marked this assertion of royal power: the muhfesib and the
hisbak.
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The muhtasib, or as the French would say, the frovost of the
traders was an official whose mission was sternly to control the
life of the vocational groups. He was an agent of the Sultan’s
and was appointed by the Sultan, in contrast to the amin, or
Guild Chief, who was nominated by the Council of master
craftsmen. This official’s business was to intervene from outside
in the activity of the guilds, directing and controlling them,
and limiting more and more the autonomy which these bodies
had earlier enjoyed.

The hishah was the moral tradition which had just been
established amongst the sultans of Andalusia in the days when
the Arabs ruled in Spain, and which later spread to the sultans
and beys of Algeria and Moaracco. According to this tradition
it was the duty of the local powers to make sure that a certain
standard of morality was preserved by the guilds in their dealings,
especially in dealings with their customers. The Sultan’s agents,
and in the towns all the pashas appointed by him to regulate
urban life, were entrusted with the duty of controlling the
price, the quantity and the quality of manufactured articles.
These professional groups bore a close resemblance to the modern
Law Society (ordre des avocats) of the West? or such a society
as some people would like to see established for physicians.?
Once again, these brotherhoods were bodies having moral
standards and being bound to observe 2 moral code and a standard
of duty higher than that expected of the ordinary person.

This evolution of the craft guilds developed, as we have said,
on different lines according to whether it took place in Tunisia,
Algeria or Morocco. It varied in pace and in degree, being
more or less swift, more or less absolute. It was less radical in
Algeria, where the French from the moment of their occupation
felt bound to impose their legislation on the guilds.

It is in Tunisia that the evolution is most clearly evident :
it is the same evolution as took place in our European world :
from democracy towards aristocracy. At the start all these
craft guilds which very closely resembled the family or the tribe
—a point we must not lose sight of—were democratic groups.
There prevailed a very large measure of equality between the
master craftsmen, both in regard to authority and duty, since
all decisions, whether legislative or executive, were always taken
by the Council of masters.

! [Le. presumably of France, for 1t 15 unlikely that all western countries have
precisely sumilar o1gamisations for the legal profession, EOL]
* [1he Brsush Medical Association, for instance? EQL]
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In Tunisia, long before the arrival of the French, the aristo-
cratic principle had entrenched itself. Two new principles, those
of heredity and authority, had become established in the guilds,
both in Susa and in Tunis. As we have said, the position of
master craftsman was, according to guild law, sometimes 2
written law, was a matter of direct inherifance passing always
from father to son, the sole restriction being the right of the
Council (or jama'a) of masters to make enquiry, in the name
of the kisbak, into the new candidate’s morality. It might occur,
but only in very exceptional cases, that the mastership was
denied to the son of a practising master or of one already in
possession. The rule remained, however, that accession to the
position could be only by way of heredity. At most it was
necessary for the nomination to be made by the bey ; the presenia-
tion was the work of the masters’ council, but the nomination was
the bey’s. In actual practice the bey took good care not to
nominate anyone save a master craftsman’s son. The principle of
heredity was consequently much more firmly established in
Tunisia than in Algeria or Morocco, but the principle of authority
was also more firmly established there, in virtue of the Bey or
the Sultan’s having power to intervene in this craft activity.
The royal grip on the life of the guilds had long been very strong
in Tunisia. It was there that the guild chief, the amin, was
never clected as representative of the master craftsmen but
appointed in the bey’s name by the muktasib, the provost of the
merchants. He was thus the incarnation of the bey’s authority,
even though he was in fact chosen for the post only on the
suggestion of or on the presentation of the master craftsmen.

In Algeria things worked out differently. There always was
intervention by the deys in the life of the guild : an attempt
to acquire the power to regulate the activity of vocational
societies. This intervention, however, had by no means the
effect or the value that it had in Tunisia. The deys’ interven-
tion into the life of the guilds was mainly signalised by the
imposition on them of tribute and of services. The tributes or
taxes imposed indicated the guilds’ subjection to the deys’
authority ; the forced services or corvées were imposed in the
interest of the rulers of Algeria. In particular, the guilds were
compelled to feed and clothe the garrison which the Dey of
Algiers maintained in the gasbah, or citadel.

The authority of the Algerian deys never—certainly not
usually—went so far as to be able, as was the case in Tunisia,
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to impose on the guilds regulations drawn up and promulgated
by an external power to govern the internal affairs of the corpora-
tion. More than that, travelling southward towards the desert
you could find at Ghardaya, one of the seven towns of the Mzab
which by their remoteness were beyond the control of the beys,
craft guilds that were entirely independent and which had
preserved almost wholly intact the old guild autonomy. These
guilds moreover still survive.

The evolution of the craft guilds in Morocco was again
different, often strangely different, before the French occupation.
There even to-day you can find still alive, still surviving, the
ancient character of the old guild. There, the legal autonomy
of the vocational groups of early times has really contrived to
persist.

In Fez or Rabat, or better still in Marrakesh, even the
casual passer-by is struck by the archaism of the craft guilds,
which are very largely composed not of Arabs but of Berbers.
They are not confined only to towns, there are rural guilds too
of itinerant artisans who travel like the nomad artisans of France
from town to town, from tribe to tribe, plying their trade. There
are the groups of hunters of whom I have spoken ; though they
have now disappeared, there used to be groups of falconers,
breeders of falcons and hunters who formed semi-secret guilds ;
these were religious folk having a tradition that they were
descended from a patron saint, and practising a peculiar ritual.
They used to sacrifice a cock or a he-goat before they went
a-hawking. In Moroccan territories urban law is closely allied
to rural or even tribal law. But it is none the less true that in
Morocco the authorities had endeavoured, less successfully and
less effectively, to dominate the craft guilds, and these had been
obliged to indulge in asseverations of loyalty or even of sub-
mission to the authority of the Makhzen! Certainly in Fez,
and even in Marrakesh, the authorities had succeeded, before
the French came, in levying various taxes from the guilds. The
purpose of a tax, certainly in olden times in the Maghrib country,
was not to provide financial resources for the reigning Sultan.
It was primarily intended publicly to demonstrate the sub-
mission of the tax-paying community to the Sultan’s authority.
The payment of tribute was in fact a symbolic recognition of
the sultan’s power,

In conclusion, let me say a word about the dissolution of the

¥ [The Sultan’s central government. EOL)
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ancient craft guilds which was sometimes, especially in Algeria,
a consequence of the French occupation. Just as the French
felt it necessary to inlerfere with the power of the family and
of the tribe, they also laid a hand on corporative power. The
French occupation dealt a death-blow to the Algerian craft
guilds ; it brought decadence to those of Tunisia and Moroeco
also, even where it did not abolish and destroy them. We have
documentary evidence that when the French arrived there were
thirty-two craft guilds alive and flourishing in the town of Algiers
alone. The newcomers, ill-informed as they were, confused the
issues, and imagined the the guilds, being also brotherhoods,
were always hotbeds of agitation and protest, and would there-
fore be an obstacle to the establishment of French law and
order.

The dissolution of the vocational corporations came about in
two ways. Sometimes it was spontaneous, resulting of itself
from mere contact and the fact of the French having come
into the country. For French goods came in too, increasingly
flooding the local markets and thus fatally competing with the
native industries which faded away and disappeared, often beyond
recall. In Algeria, however, it was the French administration
which deliberately abolished the guilds. In 1868 all the craft
guilds without exception were suppressed in the town of Algiers,
the very institutions which the French are nowadays striving to
support in Tunisia and Morocco, and for the benefit of which
they have founded heavily-endowed services in order to protect
the native industries,

In Tunisia and Morocco they regimented the craft guilds
too, sometimes with happy, sometimes with unfortunate results,
but in either case encroaching on the guild autonomy of “ the
good old days.”



CHAPTER LVIII
NEW GROUPINGS

Simultaneously with the conflict between the French authori-
ties and the old native groupings, another phenomenon was seen
in the colonies: the rise of new groupings, whose inspiration
came to the natives as a revelation from the French. They
were ignorant of the type of association familiar to the West :
the interest group, whose primary concern is to make a profit :
secular not religious groups, modelled on the “societies” or
* companies ” of western civil and commercial law, This was
innovation, inventing something, bringing something new, no
longer abrogating or modifying something already existing,

Chief among these new creations were the frade unions (spndicats
professionels).  In North Africa and in the towns, at least of the
French Sudan, the natives began to organise themselves into
trade unions in accordance with the French laws of 1884 and
1920 more or less adapted to the colonial “climate”. The
negroes were able to pass directly, without cither preparation
or introduction, from the tribe to the trade umion. Having come
into the towns to work as artisans, they were transmogrified
into ““ workers ”, employees, wage-earners, often proletarians ;
they formed a trade union or, to be more accurate, they were
formed into a trade umion. They thus passed without transition
from a patriarchal to a trade-union group.

The mental upheaval was terrific. These trade unions—
fairly numerous now in Algeria and in Indo-China, less numer-
ous elsewhere—are from every point of view very different from
the natural groups sharing kindred interests, in particular from
the craft guilds that had existed in these countries before the
colonisation by the French,

They are novel by reason of the object aimed at and by their
spirit, inasmuch as their aim is to achieve profit through power.

Profit takes first placc: their overriding aim is to obtain
material gains for masters and workers ; but they aim at power
too. Their ultimate aim, their long-term objective, is to rule,
to impose their will on producers and purchasers alike. By
their very definition they are class societies and fighting machines
who dream of dictating workers’ Jaw to the natives of to-morrow.

636
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Profit and power are to be attained by battle. These trade-
union groups will work a profound change in the traditional
colonial world which was held together by patriarchal and religious
ties. Two mystigues are about to come into collision.

The trade unions are novel too in the way they set to work.
In their purpose they are industrial groups, in their methods
they are contractual groups. One of their methods is to come
to an agreement with their adversary on new rules and new
tariffs. Another of their characteristics is that they are societies
which a member is as free to walk out of as he is to enter. They
are voluntary associations, institutions of liberty—such at least
is the initial theory. Profit, Agreements, Liberty : these un-
heard-of catch-words stress the contrast between them and the
traditional groups based on community and authority.

Lastly, they are novel in their breadth and scope, for they
are national and international, not local, not urban as were the
craft guilds. By definition and by their activity they embrace
a whole nation, or even several nations. * National syndicate
is a common term ; even, sometimes, “international syndicate ™,
Thus links are forged in the colonies between the workers of the
country and the workers of other countries, and in particular
between them and the workers of the mother-country. The
colonial trade unionists, whether Yellow or Black, are “ feder-
ated ” with other trade unionists elsewhere. They are affiliated
—whether de jure or de facto matters little—to the General Con-
federation of Labour.! It is this national or international
relationship which was invented or rather revealed to the native
by the French occupation. This was an immense novelty, the
growth and results of which are there for all to see, and one
mark of which is relationship with the outside world. The
driving spirit, as he is called, the inspirer of the trade union
and often its dictator, is far more often a Frenchman or a European
than a Negro. The colonial trade union of “coloured labour *
is almost invariably founded and led by a foreigner from outside.

For the last ten years we have seen Algerian Workers” Con-
gresses, attended by French and Arabs, by Algerian and
Moroccan Berbers, and by Negroes from Senegal and the Sudan,
This represents the transplanting to the colonies of French
institutions : the * Workers' Congress » is always the herald of
trade unionism, it is begotten in the colonies only by imitation
and contagion.

1 Confédération Général du Travail.
8.0.0,~—2 H—2
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We must not quote this origin without remembering another
factor which probably contributed not a little to the appearance
in the colonies of the trade unions: the fact that trades and
crafts have sprung up which, as I have pointed out, did not exist
before the coming of the French. New trades have arisen, not
merely small ones, but great factories and mills. Dockers are
required in far-off ports, labour and technicians are needed in
the spinning mills, miners are needed, both above ground and
below, to extract metals and coal. It is in these new trades
particularly that the unions have made headway. The steve-
dores of Oran already have four thousand trade unionists among
their number, fighting subscribers or subscribing fighters we
might call them. In French India, but especially in English
India, many large and powerful trade unions have been formed
of recent years amongst the workers in the textile industries :
in Madras, Bombay and Calcutta their membership runs into
hundreds of thousands.

These novel vocational groups, created for profit and for
fighting, first appeared, as in France, among those connected
with the printing trade: it was the intellectually-employed
worker who everywhere, even in the colonies, founded the
earliest trade unions. It is a law, to which I do not think any
country can furnish an exception, that the first trade unions are
always formed by workers connected with typography. Their
union in Algeria was founded in 1880 and has therefore already
a history of over sixty years.

Such is the appearance, and such are the motives of the
trade unions to which the colonies have in recent times given
birth, What actions have they taken and what has been their
effect? What, in short, have they done and what are they
doing? Their actions are twofold : contract and battle.

Since one of the aims in forming a union is to reach an
agreement with the other party on a new status in their relation-
ship, and to regulate the “ work contract ™ (le contrat de travail)
let us first consider the contract, During the last three years!
the colonies have developed the collective contract now known
as the “ collective agreement ” (convention collective) : a contract
concluded between employer and the trade union. A decree
of the Governor has now given certain of these contracts the
force of law in French West Africa: the regional contract thus
becoming a general decree.

1 [Written in 1942, EOL]
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In the mind of the worker the action of his union is nothing
less than a faitle with the employer. Hence he resorts on
occasion to the strike : to active and sometimes even armed
resistance such as we have witnessed in French India as well as
in Algeria. In this latter country there were not less than a
hundred and twenty strikes in 1919. They were by no means
always trifling ones and they created a new “ atmosphere ».
The French were therefore compelled to pass laws relating to
trade unjons. Legislation began as early as 1888 in Tunisia,
by insisting on a licence before a trade union could be formed.
It was not until 1922 that trade unions were recognised in the
Regency of Tunis without need for a licence, but on a simple
declaration to the authorities—just as in France. In Morocco
a dahir of 1914 permitted the founding of a trade union, subject
to the authorisation of the Sharif Government.

In Indo-China and French West Africa the decrees of 193%
and 1938 permit trades unions te be freely formed without need
for a licence, on the sole condition that all their members can
read and write French. So far, therefore, the freedom to form
trade unions in these colonies is reserved to a select and educated
minority. The novel thing about this is, however, that these
trade unions have legal statutes, writfen statutes, and that the
workers who have come from the tribes into the towns to form
themselves into trade unions have passed from a traditional,
customary and oral law to a writlen law, drawn up according to
an agreement freely concluded, but framed in conformity with
French decrees.

Other groupings introduced by the French are novel in the
same way and with the same effect : work groups, purchase groups,
sales groups and more recently ecredit groups. All these are
voluntary associations.

Of the work groups we shall speak when we come to talk of
contract law,

The reason why we claim the purchase and sales groups as
novelties is because they were specialised groups, each having its
own peculiar réle and function : the joint purchase and the joint
sale of such and such specified articles. The French have here
divided, separate functions such as were unknown to communities
governed by customary law and controlled by tradition. Before
the coming of the French these various functions—labour, purchase,
sale and credit—were indiscriminately exercised by the traditional
communities : the family, the tribe, the village or the household.
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When the nced arose, assistance in the form of food, known
as ma'una, was supplied free by kinsmen and neighbours to
members of the community who required it. Free labour, called
tuiza, was similarly provided by kinsmen and neighbours if they
were asked for it, especially for house-building. Free credit
(ta’usa) was similarly provided by kinsmen and neighbours when
capital was nceded for some obligatory entertainment. These
ancient kinsman-neighbour communities, which used thus to
serve practical purposes on the material plane, found these
activities of theirs superfluous when specialised functional groups
were formed, subdivided on the French model, each of which
played its own particular part in arranging for labour, or credit,
or sale, or purchase, on hitherto unprecedented lines.

Purchasing groups such as are familiar in France, in particular
the  Consumers’ Co-operatives ™ (coopératives de consommation) were
founded long since in the colonies, first of all in Algeria, almost
as early as they made their appearance in thc mother-country.
The first French snciety for communal purchase was started in
Lyons about 1830, Then, only five years later, a similar society
was founded at Boufarik, not far from Algiers in the very middle
of the Mitija plain, at that time a pestilential swamp. This is
an example of immediate, or almost immediate, borrowing of a
French process which was an innovation cven in France: the
speedy transplanting of this novelty to an overseas country.
To-day there exists 2 morc than ten-year-old union of consumers’
co-operative societies in Algeria, which is directly linked with
those of the mother-country and thus has a national or imperial
character. All the joint-purchasing societies of Algeria are
already affiliated to the Paris Wholesale Centre (Magasin de Gros),
which is the headquarters of the Federation for France and for
the French Empire.

In the colonies, as in France, the war and the rises in cost
were the main reason for the creation of the numerous consumers’
co-operatives, societies for bulk purchase and the re-sale to
members at lower prices. It is a phenomenon we should note
as being a new thing in the colonies. It is novel both in regard
to its function and in regard to its constitution.

Its constitution is new, since these co-operative groups, which
spread as far afield as Oceania and Indo-China, were organised
on a basis of equality between all the members, an equality
guaranteed by their regulations. The price of the shares is very
small, usually iwenty-five francs only, so that everyone may be
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able to become a shareholder. They are managed by an Assembly,
a sort of parliament, to which the directors are responsible for
their decisions. The directors are not chiefs, they are called
“ managers ” (géranis)—and this title sufficiently indicates the
character of these institutions. In the “ General * Assembly the
members have each one vote, and one only, and “one vote
per head ” only, however many shares they may hold. This
means the dethronement of Capital and of the Capitalist,
“industrial democracy” on trade-union lines: equality of
written law, government by election, decision by votcs, counted
one by one and not weighed. This is an entirely novel phenome-
non in the colonies : in a literal sense the rule of number. The
French laws regulating these societies * with variable capital ”
date from 1867 and 1919. Decrees of the Governor-General,
the first of which was in 1918, ““ extend ” these laws to Algeria.

The equalitarian régime of these co-operatives, regulated by
decree and founded on the sofe, put them in a category to which
customary law offered not the remotest analogy. Under cus-
tomary law unanimily of decision was always sought in tribe or
village, and this unanimity was secured by the pressure of the
older, the more subtle, the more powerful o¢ the more ruthless—
as the case might be—of those who were respected and feared :
but never by the wish of the greater number. Customary law
took no heed of a statistical majority—the rcason why is clear !

The phenomenon is new also in regard to its function, since
these societies are often—just as in France—urban societies,
catering primarily for the needs of town-dwellers. They have
the double aim of communal puchase, and communal sale to
their members, or to the general public since they increasingly
supply the public. They do uot work to obtain an immediate
profit, an instantaneous retusn, by sclling cheaper than the
grocer in the sug; they sell at the cmrent “retail ” price and
save up the profit thus made, to diviibute it later amongst the
shareholders. They make a profit, known ay bonus, the distribu-
tion of which takes place only at the end of the year, in proportion
to the shareholders’ purchases not in proportion to their contribu-
tion of capital. The number of shares a man holds is of no
account. It is the buyer who at the end of the year receives
a bonus proportionate to the amount of his purchascs. Even
in France this was an innovation ; it was an innovation in the
colonies too : profit regulated by each man’s expenditure : in
strict proportion or “so much per cent”. In Algeria there
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was an attempt to introduce in the Tell agricultural groups
on the same lines, “village co-operatives” somewhat in the
style of Fourier’s phalansteries * in which life and profit should
be, in part at least, communal. From many points of view
Bugeaud’s ? villages were co-operative villages, for amongst the
soldiers there was common purchase, common work and common
profit, the redistribution being always supervised by authority.
Bugeaud had been a disciple of Fourier’s. It was he who helped
to implant this new “ co-operative * spirit in Algeria, but . . .
amongst the French. Round about 1880 Onésime Reclus also
founded co-operative willages in Algeria, short-lived and of little
benefit to anyone. In our time at least the socisties organised
in accordance with the laws of which I have spoken, are fairly
numerous and fairly prosperous in the French colonies. This
revelation which the French have brought to the natives has
been a success, especially in Africa,

The credit groups have been the most successful of all in the
overseas countries ; they are scrupulously specialised and technic-
ally organised to make loans in case of need. They replaced
firstly the action of the communities governed by customary
law which used also to make loans, and that free of charge, but
only on a small scale and with no advantage to the lender whose
free loan often cost him dear. Secondly, they replaced the
usurers and moneylenders who used to swarm in the colonics
to exploit the improvident peasant who had none of the ideas
normal in France about a fixed date of repayment : a definite
term of years, months or days after which repayment is due
and must be made. There was nothing like this in the customary
loans given by kinsfolk or neighbours where repayment was
entirely pague. With the moneylender the loan is repayable on
a certain fixed date, and if the borrower fails to pay when the
bill falls due, be risks finding his creditor exercise distraint upon
him, The borrower must be reformed in his attitude to-
wards ime . . . These moneylenders in the colonies are often
foreigners : Chinese or Chetties from French India; Jews or
Greeks ; in Senegal and the Sudan Lebanese: but . . . there
are French moneylenders too, All of these lend only at vast
rates of interest and well know how with the lawyers’ co-opera-

1 [See mote 5, p. 293. EOL]

* [Bugeaud de la Piconnerie was the distinguished French general who carried
through the conquest of Algeria, sealing it in the great victory of Isly (1884). He

was made Governor-General of Algena, Marshal of France and finally Duke of
Isly. EOL]
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tion to turn to their own advantage their right to expropriate
the defaulting debtor.

This is why for the last thirty years in the French colonies,
and earlier still in Algeria, the State has opened credit-banks,
managed and controlled by the State, as is always necessary,
to make loans at “ reduced ” rates, if not always, though often,
interest-free. These loans are of advantage both to peasants
and artisans. The loan to peasants—agricultural credit—and
the loan to artisans—commercial credit—are the two forms of
the credit offered, not directly by the State itself, but by associa-
tions organised by the French and controlled by the French,
while remaining separate from the actual public authorities.
“ Native Provident Socicties ”’  is the name they bear, and this
title indicates their novelty. In Algeria as early as 1847 the
military had established similar credit banks, though not bearing
the later name, whose function was by new methods to provide
credits for the natives.

The unprecedented thing they introduce is their system of
organisation (stazuf) which was worked out by the public
authorities : the stafule-fypes, as they have well been called, lay
on each society the dufy of organising itself. These Provident
and Credit Societies, whether commercial or agricultural, are
therefore not free, voluntary creations. They are set up by the
State, regulated and controlled by authority, and their statutes -
are imposed on the members : the chief obligation being the
payment of an annual subscription, If the contribution is not
regularly forthcoming, the defaulter loses his membership. This
is an innovation. For in olden times, among the undivided
communities, which in their way fulfilled the same function as
these new provident societies, contributions were collected only
by accident and in case of need : gfier the expenditure had been
made, or at the time of the outlay, but not in advance, as is the
case with the European insurance policy. The advance pay-
ment is essential in order to build up the funds from which credit
can be provided : this is a financial conception linking the
present effort to the future.

On all these societics throughout the French Empire their
statutes impose another novel condition : their administration
or government is placed in the hands of a Council chosen by
the French authoritics, a nominated, not an elected Council. There
is here no question of democracy or equalily, such as prevails

1 Socidtés indigénes ds prévoyance.
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in the Consumers’ Co-operatives, but of a State organisation,
founded by and controlled by the State, since these provident
and credit bodies are administered by a council nominated by
the French authorities. In North Africa the tribal chiefs, who
are known as gaids, have large powers on this Council—which
they frequently abuse. It has been discovered that they exact
as much as twenty per cent. from would-be borrowers before the
Council decides to grant a loan to these members.

Another feature of these societies, especially in Algeria, is
the compulsion to join them: the official enrolment, as the
order-in-council expresses it. There is no freedom of choice,
compulsion has been proved to be the price of success. The
individual subscription is very small, but a large membership,
enforced as it is, is essential in order to provide “ cover ” for the
loans which will be asked for. It is therefore necessary that all
the well-to-do should join as subscribers. At the present moment
in Algeria some six hundred thousand natives are members of
these societics, twelve per cent. of the population. Enrolment
continues according to French credit formulas, which are based
on actuarial caleulation and regulated by the duration of the loan
for the benefit of creditor and debtor.

Experience has long shown that in these countries only the
State could efficiently administer these institutions. Whercver
Provident and Credit Societies were founded outside the control
of the authorities they proved a failure and were compelled to
close down. It has consequently been necessary that each French
administrator should assume from day to day the direction of
the credit societies in his own district, that he should have the
final voice in deciding what loans should be granted. Some-
times loans or assistance arc given free of charge, in cases of
great need or in cases of calamity ; sometimes, and more often,
the loans arc granted at interest for one year at a low rate so
that the borrower is not overburdened. These Credit Societies
are based on an original formula, the success of which has been
evident in the mineral mines of the Belgian Congo and in
Morocco : the beneficial result of partnership between insurance
socicties and the State. This intervention of the authorities in
establishing, guaranteeing, and maintaining, in organising, con-
trolling, and managing, such institutions, is the fulfilment in
the colonies of the function, nay the mission, of the Pariner-State.
The State is here acting no longer as mercly the direct adminis-
trator with powers of command, but as the founder and guardian
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of provident insurance societies which presuppose the collabora-
tion of Native and Frenchman. These societies composed of
French “subjects ” are associated by discussion and decision
with the French agents of administration. This is a new aspect
of the “ policy of partnership ”
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BOOK X
EFFECTS OF PROGRESS

CHAPTER LIX
LAW OF POSSESSION: PROBLEMS ARISING

The second stage of our journey brings us to the conflict of
laws where law of possession or land law is involved.

T use the term “law of possession ”, carefully avoiding the
term “ property law ”, in order not to evoke the French concept,
and therefore the Roman concept, of rights to the soil, which
implies the possession of landed property to use or misuse it at
will.  The Romans spoke of usus and abusus : the right of exploit-
ing land or disposing of it : the power which the owner had, if
he had attained his majority, of using or of alienating his land.
This was an absolute and exclusive right, carrying powers which
simply did not exist in the customary law of the natives of the
French colonies.

Let us therefore speak of the law of possession, the power
which they recognised of exercising over their land rights which
were always limited, always obscure, always confused, with no
precise definition, no certain effect, no exact outline, rights which
were more especially not as a rule personal but were collective
rights. In respect of the law of possession the conflict of the
State with the pre-existing patriarchal and communal groups
was a resounding conflict. Amongst the native populations the
right of possessing and occupying land belonged in the first place
to collectivities ; communities were defined, in more than one
sense, by their relation to the soil ; what distinguished them in
addition to their common blood, their common soul, and their
common god, was their common labour and their common
property.

For convenience sake I have drawn a distinction between the
law of possession and personal rights, but the dividing-line must
not be too sharply drawn. Inasmuch as the possession of the
soil always belongs in the first place—or in the last resort, which-
ever way you prefer to phrase it—to groups of human beings,
jnasmuch as it is the assertion of their identity, inasmuch as
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they oppose each other and distinguish themselves from each
other according to their rights over the land, the right of posses-
sion is also a personal right.

The right which the communities used to exercise over the
material “ goods™ which they possessed, always manifested a
clear-cut distinction between their rights over the land itself and
their rights over its produce. We must beware of equating these
things with immovablc property or real estatc, and movable
property or chattels, categories which in French Codes of Law
bear too specialised a meaning.

The native law relating to land, and to the possession of
land, is determined and marked by the ancient bond which
binds a group of human beings to the soil ; even amongst pastoral
peoples this bond manifests the utterly sacred character given
to the soil by religious tradition. The soil is sacred amongst
the most primitive of primitive peoples. The completely savage
Australian aborigines, and many other peoples less far removed
from ourselves, have the custom of laying a new-born infant on
the earth, and thus putting it in direct contact with the soil of
its ancestors, the soil which belongs to the founders of the tribe,
which is the property of the forefathers. The child is thus con-
secrated by the memory of the dead, and by this simple rite
received into the fellowship of the tribe, a fellowship in which
the dead ancestors take foremost place. That is why we must
not talk of the “ property ”* of the living owner ; the land belongs
primarily and principally to the dead, who have rendered it fertile
by their sanctity, Even nomad pastoral tribes possessed from all
time, as in Australia, circumscribed and limited lands over which
they roamed, sacred lands to which they performed rites of
worship, conceiving these lands to be a bequest of the dead, as
well as the bond and support of the tribe. The same is true,
in cven greater measure, of settled peoples ! The right exercised
over this sacred soil is unique in kind ; hence arises the conflict
between the traditions of backward peoples regarding land
tenure, and the conceptions of their rulers.

There are threc points in particular, sometimes more and
sometimes less marked : vagueness of land-owning rights; com-
Blication thereof ; occlusion thereof,

The vagueness of land-owning rights might also be termed
their indecisiveness. In contrast to French methods, native cus-
tomary law makes no distinction between the degrees, the con-
ditions and the forms of possession bearing on land. The French
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distinguish three forms of land tenure which mount crescends in
force and value : holding (détention), possession, and ownership
(propridté). The mere holding or occupation is a precarious and
fugitive right, whereas the ownership is all-embracing, in fiction
absolute, in theory unlimited and unrestricted. Now, backward
peoples do not usually make this distinction of varying degrees
of tenure. The fact thal a man occupies or develops a parcel
of land confers on the occupicr in his neighbours’ eves rights
that are ill-defined, ill-formulated, and imprecise ; rights which
are more nearly akin to French * possession” than to mere
holding, but are far removed from implying ownership in the
French or Latin sense. We shall sce how many mistaken con-
flicts have arisen from the fact that French courts were ill-informed
about these native conceptions of land tenure, so far removed
from their own, and thus ignored or misunderstood the position
of the native occupier, wishing to believe him an absolute owner
where in fact such a thing as full ownership did not exist. An
English traveller has noted the same misunderstanding in Kenya.
Even to-day the natives conceive only of a temporary occupation
of land, and have no conception of a title to permanent perpetual
occupation. They are always ready to sell their land for a little
—a very little —money ; not until later, afler the sale is com-
plete, do they realise—not without resentment—that they have
lost their “ capital  rights of development. For, without being
aware of it, they too have their vital need of Lebensraum. They
run short of land (I have seen it in certain places in Algeria)
because they have sold it without due consideration and without
realising that they would presently require more space.!
Serious conflicts, sometimes involving fighting, have broken
out, especially on the American continent, because the European,
with his ideas of ownership, has imagined that a native chief had
the power to scll the tribe’s land outright and [or ever. The
purchaser obtained from the chicf, and imagined that he had
obtained with the chief’s full knowledge, the owncrship of certain
lands—as in Roman or French law! The tribe protested, for
in the native view the chief had no power to alienate the land
in perpetuity, certainly not without consulting his tribal brothers.

! [Many recent English books published by the Oxford and Cambiidge Unis
versity Presses for the Nuffield College Foundation, the International Institute of
African Affairs, by the Royal Institute of International Affairs, and other learncd
bodies, bear on this and other cognate subjects. ‘The student would do well to
inquire about and consult them. I mention in particular C. K. Meek, Land Law
and Custom in the Colonies (1946). EOL]
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It happened in Malaya that the English believed chiefs to possess
unlimited absoluie and permanent rights over the land, where
in actual fact they enjoyed only the use or the usufruct of it.
Their rights were distorted and exaggerated by the mistaken
assumption that they were owners,

There is secondly the complication, or perhaps we should say
the piling up, of land rights, Various rights, by various persons,
under various titles, multiple rights over the same piece of land,
coexist at one and the same time ; from the right of the sovereign
chief, king or sultan, passing through all the superposed rights
of the tribe, the family, the village, and the household, down
to the right of the single individual. A perfect pyramid of
interlocking though hierarchic rights creates a complication
which has two aspects : that of the kolders (sujeis) of these rights
and that of the siafufe of these rights.

The rights over one piece of land may be subject to various
“holders”, either collective or individual, whose powers are
traditional and may clash not only with each other but with
the powers which the newcomers may seek to acquire.

It is true that some vacant or desert lands exist, which
according to native customary law can usually be acquired by
occupation or development ; lands which are not included in
tribal territory, the common property of the tribe, which no
one conceives the possibility of “ appropriating . The simple
fact of a man’s settling in an uncultivated spot in one of these
countries, developing it and * bringing it to life "—to use the
admirable Muslim phrase—secures to him the possession of it,
but the temporary possession only, for just as long as he continues
to work the land.

Apart from this case, which is by no means common amongst
the tribes, occupied land is always overladen with superimposed
rights,

The king's, the chief’s, right, is pre-eminent and over-riding,
and often weighs explicitly on all the lands throughout the
country.

The right of the #ibe continues to extend to all the
territories recognised as lands belonging to the kinships within
the tribal group. With respect to these lands the tribe may
intervene, either by re-distributing the tribal territory as the
Germanic tribes used to do, and as do the Moi of Upper Annam,
to ensure the “rotation ” of the more fertile land amongst the
kinships, or by permitting, as in Kabylia or the Negro country,
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each kinship to remain permanently on that portion of the tribal
land which it has developed. In this latter case of permanent,
perpetual occupation, the consent of the tribe must always he
tacitly understood and the formal consent of the tribe is necessary
ifland is to be alienated, and sometimes also to decide the location
of the kinship. Even where a kinship group has in the course
of time been able to acquire a definite right to the occupation
of the soil, it does so only in virtue of its adhesion to the tribe,
which imposes taxes or exacts gifts, thus asserting the continuance
of its superior right.

The kinship or patriarchal right exists throughout Islam : the
land “ belongs ™ to the family group or rather to its head, as
it did in Roman times, but only in so far as the head is considered
to be the delegate or representative of the kinship. This was
the state of affairs which the French mistakenly defined in their
precise language as “ property ”, viz. ownership. In each one
of these kinship groups, long since settled on the same piece of
land, it is the father or the eldest of the next generation who
exercises the rights and is entitled to say “ my land *, but it is
his only because he holds it in the name of the whole kinship.
If he wants to lease it out or to alienate it, he must obtain the
consent of such of his brothers or sons as have attained their
“ majority ” ; and he must for this purpose summon a council
such as the Romans called the council of near kinsmen, concilium
propinguorum, to take part in the transaction.

Nevertheless the personal or individual right exists also, if not
a right over the land itself, a right at least over the fruits thereof.
In Kabylia the right to the yield of the land is a personal right :
cach of the sons may own the produce of a fruit-bearing tree,
or of one branch of a fruit tree.  You may often see a tree divided
up between several children each having in due season the right
to garner separately the fruit from his section. Private rights
in the French sense do therefore exist, but subject to all the
superincumbent rights of the hierarchic group. The chief of
these are the pafriarchal, the tribal and the ropal rights, Amongst
the settled peasantry of the Sudan or of Annam the communal
village rights often come in too, above the patriarchal and below
the tribal rights.

We must also observe how this pyramid of land rights, which
in Western eyes often strangely obscures the situation, is almost
always accompanied by an inviolable rule which denies the
rights of possession to a foreigner, Since the soil is sacred to the
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tribe, it cannot pass to any stranger to the tribe, Almost every-
where in the French colonies this was the first shock caused to
the natives by the French occupation : in Muslim countries in
the first place, but no doubt in other countries too. The old
customary law never recognised a stranger’s right to possess or
acquirc land. It was not until 1863 that the French were able
to overcome this obstacle in Algeria. Only recently have they
succeeded in doing so in Egypt, Tunisia and Morocco.

There is ample complication involved too in the sfalute of
the native laws of land tenure. These pyramids of superposed
rights arc not all subjcct to the same regulations, In one and
the same country we find several different systems of land law
co-existing, and that not amongst the ultra-primitive only, but
amongst the more advanced or the less backward, This applies
particularly to the Musulmans who have a long history behind
them and who have innumcrable blendings of populations.
There is the rural system and the urban system; the system
of the plains and the system of the hills; the Muslim system,
with its four strongly divergent rites, and the Berber system and
in the Negro country the “ [etishist ™ or tribal system. In the
Far East we must distinguish the Malayan system from the
Muslim system, from the Javancse system and from the Indo-
nesian system of Adairechi, all of which vary greatly in different
regions. These are all widely divergent.

More than this: even in certain countries very strictly
regulated and undivided by Muslim law, there is neither unity
nor simplicity ; for Muslim law does not even yet recognise
the status of possession. It still distinguishes, and in the past
distinguished still more clearly, between two types of real estate :
decimal lands and tributery lands. *“Decimal” lands were territories
that were Muslim lands by origin and had never been conquered
by the sword; “tributary” lands were territorics seized in con-
quered countries where the natives had resisted the Muslim
invader and had been enslaved and were permitted to remain
in possession only under restrictions, and under taxation which
weighed heavily on their activity and prosperity. Considering
only Muslim law, there is great diversity both as between one
country and another and within the same country, under the
influence of often divergent rites and of the various systems of
customary Jaw which Musulman law has been able only to over-
fay but not to abolish. In these countries there are various
social strata one above the other simultaneously existing or
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surviving : the tribe and the town ; the backward stratum and
the advanced, and between these extremes many intermediate
strata ; these involve the same number of traditional systems
piled one on top of the other with the passage of time, the newer
not completely obliterating the older. There exists every degree
of transition from #ibal to royal law.

Lastly there is the occlusion (occullation) of land rights ; let us
coin this phrase to meet our need. There are veiled and hidden
rights, undeclared and unrevealed, to which the French colonist
had often no mcans of finding the clue. These rights were never
publicly stated, for according to ancient custom they were never
registered nor written down. The French purchaser of land
might find himself helplessly exposed to interferences and claims
founded on native custom. Amongst the natives everything
rests on and is guaranteed by simple tradition, which is the
saying of the greybeard passed on to his children and by them
in turn to their grandchildren. It is the elders who are believed
to be informed of all acquired rights; surveys and registers
are . . . in their memory ; and their memory is the only title-
deed of possession. If, as may happen, they have been mistaken,
or if they have deceived others, this means or may mean un-
certainty and insecurity for the French purchaser : he has no
means of proving his rights, or of proving that the seller had
the right to dispose of the land separately without the intervention
of his co-possessors, kinsmen or neighbours.

There was one country where, before the coming of the
French, the natives had themselves organised a measure of
semi-publicity for the possession and transfer of land. In the
Empire of Annam the Emperor Gia-long—the same who had
issued advanced Codes of Law—had drawn up a Land Register
called dizho for each village. Certain notables, who formed a
sort of communal council, were entrusted with the task of enter-
ing in the register all transactions relating to land. This regis-
tration lacked, however, the guarantee of accuracy which to our
thinking is necessary to make these entries trustworthy: so
much so, that customary law did not rccognise them as proof
of the transaction. An entry in the diabo created a presumption,
but nothing more than a presumption, and not valid proof (moyen
de droit) of title in the French legal sense.

Nowhere else in the French colonies was there any method
of securing publicity for transactions relating to land. When
a French colonist proposed to purchase a piece of land, he never
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knew but that kinsmen or neighbours might lodge claims against
him in virtue of rights which had been neither revealed nor
declared, and against which he had no means of protecting
himself.

There were two great ambiguities which had to be anticipated :
non-division and dedication (affectation).

Normally and usually, family territories remained undivided
and not separated into individual shares. At best, the power
to dispose of or alienate a piece of land did not rest with the
person in posscssion, but according to custom with the pater-
Jamilias and sometimes with individuals, When a purchaser
turned up wishing to acquire a piece of land, he did not know
that it was the undivided property of several persons, that the
kinsmen, and especially the brothers of the man offering it for
sale, might claim that their agreement was violated and might
invoke that ancient right of redemption (dreit de refrait)—which
used to exist also in France—known to the Algerians as shifa’a ;
the right which kinsmen or even neighbours enjoy of preventing
a sale by repaying to the buyer the purchase price he has paid.
This right of redemption by kinsmen (reirait lignager) or by neigh-
bours (refrait vicinal) is current throughout Islam. The un-
declared non-division of land proved a great obstacle to the
French in developing their colonies.

The second difficulty was the dedication (affectation) or appro-
priation of land to special purposes, especially in Muslim coun-
tries. Many parcels of land were dedicated to, or sequestered
for, certain charitable or religious foundations and could neither
be sold nor distrained. These immobilised lands were known
as hubus in the Maghrib, and as wagf in Egypt. They were
consecrated, always in perpetuity, to some “pious purpose ”,
such as the founding or maintaining of a mosque (this was the
most usual purpose), but frequently also to some scheme of
charity or almsgiving—for the * public service ” as we should
say—such as the construction of a fountain to relieve the thirst
of the humble passer-by. Similarly a well-to-do house often
displays outside, a fountain for public use with an inscription
of some text of the Quran to invoke blessing . . .

The occlusion of land rights is aggravated by the procedure
of customary law especially in the matter of proofs. Peoples
who cannot write can obviously not rely on written title-decds !
Even amongst Musulmans, who have from ancient days possessed
the art of writing, an oral proof by witnesses was preferred to
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a written title. In secking to purchase land the French colonist
came up against the difficulty of being opposed on ocath, though
the oath might be falsely sworn—a matter in which native public
opinion was tolerant when swearing to a foreigner’s disadvantage
was in question—kinsmen and neighbours of the seller averring
that the land belonged to some third party and that the apparent
possessor could not legitimately dispose of it. The colonist was
thus estopped.

Vagueness, complication, occlusion, all these were ramparts
reared against the title of a foreign purchaser, ramparts which
had to be demolished or at least circumvented. Such was the
state of affairs in regard to land tenure, but there were other
barriers which had to be broken down concerning the disposal
of tools or products. The right over tools or implements was
usually a family right; the right over produce was a personal
right : for the produce of labour went to the labourer. Amangst
the Algerian Berbers there were even goods which belonged
privately to the women or the girls, being the products of their
personal toil. Pottery, eggs and clothes were female property,
profits to which the women were entitled, because they were
the product of women’s work, and only the woman had the
right to dispose of them.

These rights over tools or implements, and over products,
preserved among the more primitive folk some traditional features
which from the very start provoked and unleashed opposition
between the European and the indigenous native. For the
personal right over tools and products did not enable the possessor
to dispose of the fully and completely. The man who possessed
such goods in “ his” house or in “his” field was free to sell
them only for the benefit of his kinsmen or neighbours. Any
neighbour or relative had the right to scize another kinsman’s
tools or crops if he required them. There prevailed a type of
“ communism ” or, more accurately, of communal ownership
which was very marked. As a traveller in the Hottentot country
vigorously phrased it: “in this country it is the duty of the
provident to feed and support the improvident.”” When you
kill one of your sheep, you must share it. It is not seemly, it
is not lawful to keep your produce for yourself alone. As early
as 1810 an English traveller recorded that the natives having
heard from explorers the European view of private property
were beginning to hide themselves away when they slaughtered
a cow or a sheep, to avoid having to share it with others. In
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all these countries the tradition ruled that you must always
allow your “friends "—and the circle of friends was wide—to
have at will the free use of your movable property when they
needed it.

It was held to be incumbent on the possessor to give, and
in case of need legitimate for the needy to take: so ran the
customary law. That is why we rcad in travellers’ tales of
Occania and even of Africa that from the very moment of their
landing Europcans have had reason to complain of frequent
thefts, The eager and excited natives flung themselves at once
on the newcomers: they laid hands on all the objects they
had never scen before and indiscreetly carried them off to admire
them. Esxplorers’ protests against these perpetually repeated
thefts are a commonplace of travel books. Lapérouse said that
he had scarcely set foot on Easter Island before the natives had
stolen all the sailor’s hats and handkerchiefs. With their ideas
of the community of movable possessions they imagined that
they had every right to do so. Half a century later Dumont
d'Urville wrote of the “ barefaced thieving ” of which his com-
panions were the victim: the natives swarmed on board his
ship and carried off everything they could lay hands on. He
wanted to punish them ; they “ blazed with anger ” and “ be-
came more active than ever ” in their pilferings : neat-fingered
as they were, they made tools and Instruments disappear as by
a conjuring trick. What better cxample of misunderstanding
could we ask for ! In these enchanted islands no man had the
exclusive right to any movable possessions ; kinsmen and friends
were entitled to help themselves to them at will! The famous
slogan of last century ““ To each according to his need ” is—or
was—valid in these distant lands in regard to all movable goods.

Yet another conflict must be mentioned to which these mov-
able goods gave rise. Not only did almost compulsory giving
and taking of them prevail, but the destruction of these articles
was often also rendered obligatory by tradition or “ superstition ”.
When a kinsman died, his personal possessions had to be buried
with him, as in the time of the Pharaohs ; hence it comes that
the modern excavator is fortunate enough to dig up ample
treasure. Goods thus buried were withdrawn from circulation,
figuratively and symbolically destroyed. It was often the custom
to destroy them even more effectively by burning them, or, if
animals were in question, by slaughtering them in thousands, as
was the practice in the Celebes. The age-old custom of sacrificing
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animals on the death of a king was one against which the rulers
had to struggle in the interests of the natives themselves who
used blindly to kill off' all their live stock ! The Old Testament
tells us that on one occasion the Hebrews slew a quarter of a
million lambs and horses ! This phenomenon recurs in distant
countries where religion and tradition compel the native to slay
his cattle by fire and sword and thus to ruin himself by destroying
his own capital wealth.

Such are the problems raised by the law of possession, The
solution of these problems demands our attention.



CHAPTER LX
LAW OF POSSESSION: SOLUTIONS SOUGHT

The French rulers’ task of reforming the law of possession,
both 4z facto and de jure, was to fit it for a new “ climate”:
a new mental climate to meet a spiritual need ; a new practical
climate, to meet a material need.

The new spiritual need lay in the French administrator’s
passion for having everything clear, precise and certain. The
French want always to understand ; obscurity must therefore
be, as far as possible, got rid of. They want clarity. It was
this instinct of theirs which led them to alter the law of possession
in order to clarify and simplify it.

The new material or practical need was their desire that the
French colonist developing the country should be secure in the
enjoyment of whatever rights he had acquired. Customary law
was ill-adapted to this end ! The need of something clear is a
mental need ; the need of something cerfain is a practical need.
The French want both enlightenment and guarantee; they
want to know, to act, and to keep.

With these ends in view the game of law-making began,
Four methods came into play.

First, they confirmed the ancient custom and going further
restored it if it had lapsed.

Secondly, they abrogaisd the old law if they found, or thought
they had found, that it did not satisfy their two requirements
of fixity and security.

Thirdly, they reformed it wherever they thought that the old
custom could be allowed to continue if adapted to modern needs.

Fourthly, they imporied and transplanted to the colonies a
French law, which the natives had hitherto neither known nor
heard of.

Let us now examine these four procedures in detail, First,
they often thought—rightly or wrongly—that it might be of use
to confirm and maintain the traditional law of possession, and
strengthen it by what they call *improved * procedures.

This is what they did after considerable wavering and hesita-
tion, in respect of collective properties,  tribal territories® in
Algeria, Tunisia and Morocco. They thought the wisest thing
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was to preserve the tribal system and so to restore vigour to
tribal life. It would thercfore also be wise to protect tribal
possessions. In the Maghrib this was done in three ways : by
determining, delimiting and verifying.

By legal texts they determined and defined the tribe’s rights,
having first defined the tribe itself, and given the group its own
identity by conferring on it a legal personality. It was given
the right to trade, and the right to plead in courts of law, but
its power of alienating the common tribal property was limited.
This was the purpose of the three land laws passed in 1863,
1873 and 1897 in Algeria. These laws defined the collective
tribal lands, the arsh lands as they are called in Algeria and
Morocco ; these were legally “ constituted ”, as the expression
was, and it was precisely laid down—this was the new factor—
that the collective tribal property should be, more strictly than
it had been in the past, inalienable, non-distrainable and im-
prescriptible ; thatis, that it should for ever remain the perpetual
property of the tribe. In Morocco it was a dafir of 1919 which
formally granted “ personality * to the tribe. This dakir regu-
lated the assembly, the jama’a, its composition and its constitu-
tion ; in particular, in respect of land law, it reduced to writing
—not as of old leaving to oral tradition—the attributes of the
tribal estate : this was to be indivisible, non-distrainable and
inalienable, and so it remains except in cases of alienation for
the benefit of the State. There was thus confirmation and
conservation but, in this particular point, alteration. Let us
fully realise that in all this everything was mixed. In Tunisia
a decree of 1936 established the personality of the tribe and
legally reduced to writing the tribe’s right collectively to own
the tribal territories.

This law ordains that * property ” in land belongs always
to the whole tribal group ; and that as in Algeria and Morocco,
tribal territory is inalienable, indivisible, non-distrainable and
imprescriptible ; it is common tribal property. Further, the
rights over the tribal territory which are granted to kinship
groups, are rights only of enjoyment or of usufruct. There is no
longer to be the old periodic redistribution of tribal lands. Kin-
ship groups have from time immemorial been settled on their
own reserved lands. These laws, however, following the spirit
of tribal law, recognise the kindred as usufructuaries only ; they
are entitled only to the use and enjoyment of the land, sometimes
as groups, sometimes as individuals ; they are cultivators but
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not owners. The Tunisian decree of 1936, under the same
inspiration as the Moroccan dahir of 1919, nevertheless made
a change in one point, one point only, of the old tribal system.
It gave permission to the Bey to establish by decree individual
properties with exclusive title on tribal territory. Whenever this
territory is judged to be more extensive than is necessary to meet
the tribe’s requirements, the Bey is allowed to make a decree
creating individual rights in the soil. From more than one
standpoint this was a great innovation, but it remains of secondary
importance since the object of the 1936 decree was to confirm
the tribc’s rights over the tribal territory.

The procedure of delimilation was another French invention
to consolidate collective rights, Before the coming of the French
inter-tribal quarrels about boundaries had been a curse in the
land. To prevent these the French made use of accurate geo-
metrical surveys—previously unknown to the natives—in Algeria,
Tunisia and Morocco. They are not yet everywhere complete,
but they already cover the plains and towns,

Their final method of working out guaranteed, certified
rights in their colonies was to ensure these rights being verified
by entry in the land register. In these distant countrics where
“ matriculation ”’, namely, land registration, largely based on
the Torrens system,! has been introduced, the result has been
that rights thus verified and registered have been granted by
the Administration. It matters little whether such rights are,
as the case may be, collective or individual ; they are strength-
ened and confirmed for the native by the intervention of
the French authorities under these procedures, Rights over the
land are henceforth attested by the public authorities at the
same time as they are moulded by the European survey system,
which the French are introducing with increasing speed into
their overseas dominions. Let us remember that in Cochin
China it took them ten years to make a complete survey of the
country . . . by acroplane. It was thanks to aerial photography
that this enormous task was accomplished.

In many respects the French have brought not confirmation
only but restoration also. They have not only preserved what
they found still existing at the time of their arrival ; but they
have reconstituted a more distant past which by that time had
already disappeared. By making use of customary laws that
had persisted only in out-of-the-way corners and had disappeared

1 [See footnote, p. 708. EOL]
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in other places, they re-educated the natives in these long-
forgotten ways, always believing—rightly or wrongly—that this
would be to the benefit of the native as well as of the French,
They thus revived local customs as well as helping them to
survive. In Madagascar, for instance, there were communal
groups known as fokonolona in ancient villages, with territorial
rights which had disappeared in many regions and only persisted
in scattered districts. Various French decrees extended them
to the whole island, thus re-creating and bringing once more to
life a past already dead.

In the second place the French took the step of abolishing
the old traditional land tcnure system. Whenever it appeared
to them, hastily and suddenly sometimes—the military were not
over-patient folk—that the ancient system was only a nuisance,
and could in no wise be adapted to the French aims of achieving
fixity and sccurity, they just deleted the old customary law.
They did this in two ways, or rather in two degrees : sometimes
completely, sometimes only partially.

They completely abrogated the traditional land law whenever
land registration had been imposed on their subjects and made
compulsory. Such cases, however, were exceptional, for in the
French Colonial Empire the whole system of land registration
was usually opiional : the natives could avail themselves of it if
they found it convenient ; they werc not bound to use it. When
once the registration system is made compulsory, it sounds the
death-knell of the olden ways. For the primary object of the
land registers is, by the entry in an ad hoc record-book—regis-
tration was of course an entirely new idca to colonial peoples
~—to create a new right and a new title, a public, administrative
title. Once a title has been registered, no rights can thereafter
be validly transferred except by an entry in the official record
made by some quill-driver of the Administration ; without this
decisive rite there is no salvation. The registration implies and
carries with it the *“ purge ” of all older rights, that is the annul-
ment of all earlier titles without limit or exception, though in
Moroceo an indemnity is paid to earlier occupiers who may
suffer loss on the introduction of the new system. Not only has
this rigorous procedure been recently carried through in Cochin
China ; but the same result has been achieved in Algeria by
another method of which T have spoken elsewhere, a method
less radical, less absolute, but tending to produce the same effect :
namely, the frenchification of immovable property under the
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laws of 1873, 1887 and 1926. The French have not yet made
this obligatory ; it is still simply optional ; but when it is adopted
the result is to bring landed property under French law at the
demand or request of the partics interested.

In the early days of the French occupation of Algeria they
went further—we might even say too far—and after the usual
manner of conquerors they confiscated the territory of the tribes ;
this was one way of suddenly, brutally, wiping out the old land
tenure system., If the State thus took possession of tribal property,
it had its arguments, at least its pretexts, for this course. It did
not want to seize land simply for the sake of seizing it. Some-
times it was the property of conquered tribes who had resisted
and been defeated ; sometimes it was uncultivated land which
needed to be developed. This was in accordance with Musul-
man tradition which holds that you may take possession of dead
land which the occupier has not * brought to life * by clearing
and cultivating it : the right of occupying being justified only
by the process of developing. In Muslim eyes the man who ccases
to work his land ceases to possess it, if his failure to cultivate
has continued for any length of time. Stretching this Muslim
tradition unduly, the French confiscated a great quantity of
land which they were then able to sell or to give to their own
immigrants. It was only the law of 1851 which put an end to
these confiscations. After that and until the law of 1863, there
was nothing but the canfonment system, of which I have also
spoken, when the tribes by agreements and conventions accepted
by them—this was at least the fiction—were herded into a smaller
area, and the excess land, too extensive for their means or their
needs, could be absorbed into the public domain. This pro-
cedure was abused, but on paper the cantonment was carried out
by contract and the tribe was held to have resigned itself thereto.

These are cases where the total abolition of traditional land
rights was realised. Often the abolition was only partial : the
old land law was softened rather than abolished whenever it
threatened to impede the exploitation of the “ new country ™.
Certain features of it were destroyed, but not all. This inter-
vention of the authorities in the occupation and development
of landed  properties ” was a new phenomenon for the natives.
This * State Control of Land * (* éiatisme terrien ), as we might
call it, in colonial countries was a fact before which even the
most liberal of Liberals had to how. Leroy-Beaulieu recognised
that in these countries the State must at every moment intervene
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to govern and control. This is particularly true in matters
relating to real estate. The partial abrogation of customary
land tenure had as its aim and its result the intervention of the
authorities in the parcelling out and development of rural
domains. The function, the duty, the mission of ** property *
in the colonies—by which we mean the system of land tenure
prevailing in France under French Law—is the * development
of values * (mise en valens) to the enrichment of the population.
This task is accomplished under the incessant control of the
French Administration,

This partial, not total, abrogation has followed two courses
according as the traditional system has been replaced by a
special law or by French law.

Sometimes a special, ad hec law has been set up instead of
the traditional system of land tenure, which is not identical
with French law. The law of 1851, which I have already
quoted, established in Algeria a law sui gemeris—which has sur-
vived and is applied to all non-frenchified lands that are not
under French law—a special or, as it has been called, a mived
law, some of whose features derive from French law, and some
from the old customary system.

More often partial abrogation has made way for Frenck law.
Laws and decrees, dakirs and orders issued by the governors,
and even cireulars, which are in a sense also laws, have piled
up, imposing changes on the pre-cstablished land law—swhich
the French intended to maintain and preserve—changes which
increasingly nibbled it away. Restrictions on the customs pre-
vailing prior to the French occupation mounted erescendo; these
restrictions were prompted by two sets of considerations : those
of morality and those of utility. Where the old law seemed in
French eyes unjust, morelify came in; this was especially the
case as between creditor and debtor. Thus the rate of interest
on land loans was fixed in the colonies, It was more usually
practical utility which came into play, however, for the tradi-
tional system of land tenure was compromised in French cyes
chiefly because it galled the French colonist seeking to develop
the land.

To the native subjects of the French, * property” was a
matter of tradition and continuation or of memory; a man
possessed land by virtue of his dead ancestors, and maintained
it for his posterity, far more than he worked it for the living,
whether near or distant relatives. To the French, on the other
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hand, the function of property is development for the common
benefit, present and future, of rulers and ruled : this function
is guaranteed by restrictions imposed in the public interest on
a man’s freedom to use the land and also on his freedom . . .
nottouseit. For he must work it, on pain of eviction or revocation
by the authorities of his rights.

These restrictions continually increase. There are the regu-
lations of town life which forbid you to build as you like, to
repair or pull down at your own caprice. There are the regu-
lations of transport and highway codes, of irrigation and drainage.
There is, as in France, the possibility of being expropriated for
the public good, for utilitarian ends; there is the power, of
which traditional custom knew nothing, to deprive a family
group of its land for some such simple reason. Here was a
conflict ; here was need to complete the native’s education.
Then there was the prohibition of certain crops, hashish and
tobacco, for instance, the former for moral, the latter for fiscal
reasons. Then the abolition of collective tribal cultivation
which still continued in backward countries. A decree of 1936
forbade communal agriculture in French Equatorial Africa.
The tribal land is still communally owned by the tribe collec-
tively, but the cultivation of the land must no longer be carried
out collectively : each man in his own field works as he will.
Similarly in Morocco, kinship groups are free to cultivate a
portion of the tribal territory separately and distinctly by their
own labour and for their own profit. There is also the pro-
hibition against excavating (** fouiller ) the land in the search
for “ antiquities”. In Egypt and Morocco these things have
to be licensed and controlled. This is the cause of serious
conflict which is still acute between the native and the authorities ;
the solution not infrequently is: fraud. Finally, to quote a
very recent decree of April 25, 1937, certain sites and monu-
ments throughout the whole French Empire arc proclaimed
““ protected ™ (“classés™); this restricts 2 man’s right to destroy
the beauty of his property.

Thirdly, therc was also the reformation of the old system.
Whenever it appeared that the new French desire for fixity
and security could be satisfied by preserving the old traditional
unwritten and uncertain rights, and just modifying them to
meet the new requirements, the French passed laws for the
purpose. As a general rule these reforms in the colonies have
rightly been made optional. Suggestions have been made, point-



LAW OF POSSESSION : SOLUTIONS SOUGHT 665

ing out to the natives how their own best interests would be
served by giving up some features of their land tenure practice,
by blending and reconciling the old system with the new, thus
rejuvenating and refreshing it, and thus allowing it uscfully to
survive in a new order.

This reforming process followed two lines. Sometimes certain
features of French law were introduced into the old system, yield-
ing a mixture, or a cocktail if vou like, of the old law and the
French Civil Code, in proportions varying, as you might foresee,
according to places and peoples. Sometimes a new special Jaw,
sui gemeris, was inserted into the heart of the old system, an
exceptional law specially worked out for the particular country
in question. \What we might therefore call a colonial, not a
national law.

There was first an admixture of French common law, This
was used in Algeria for the arsh, the collective tribal territory,
A law of 1926, aiming at frenchifying the tribal territories, per-
mitted the alienation in ccrtain exceptional cases of the arsh
lands. This dealt a blow at the old iradition that tribal land
could never be abandoned, Thereafter, in Algeria, Tunisia and
Moroceo, it was possible on occasion to waive this principle,
thus altering tribal law by blending it with French law. In
Morocco a dahir of 1928 “ regulated ” the shifa’a in the same
spirit : the shifa’z was the right enjoyed by kinsmen and neigh-
bours to cancel a contract which alienated landed property and to
eject the purchaser by repaying the purchase price. This right
was restricled, but not wholly abolished by the new dakir : this
involved a weakening of the old system by blending it with
French law.

The French acted similarly in Madagascar, when their decree
of 1926 reformed the system under which witnesses were allowed
to prove land rights : and we all know the value of a witness’s
evidence in colonial countries! Even if there are numbers of
them, even if they all corroborate each other, they are not neces-
sarily witnesses to the truth! In Madagascar the French
insisted on the actual fact of * occupation ™ duly verified, to
support the proof by witnesses ; this was not, strictly speaking,
to abolish the proof by witnesses, but only to modify and
reform it.

Alternatively the mixture contained a special law as one
ingredient, an exceptional, ad Aoc law deriving from French
common law. This was the method used for the kubus in North
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Africa. The hubus or wagf is what is known as morimain (main
morte) property, namely land set aside, alienable and impre-
scriptible, to be devoted to some charitable or to some religious
purpose. The rights in such mortmain land were not publicly
known, but were veiled, and since the French could not dream
of abolishing these pious foundations which the natives regard
as sacred, they have confined themselves to limiting the exercise
of these rights only in so far as they were inconvenient to French
purchasers of land. In Algeria an order of 1844 and particularly
that law of 1851 of which I have spoken, decreed that hubus
rights were valid only befween natives who were adhcrents of
Islam, but were not operative in respect of French or European
persans.  The prohibition against the sale of fubus land did not
apply to the sale thereof to French colonists. There was thus
Limitation of the old traditional regulations in regard to certain
possessions and to cerfain persons. The institution itself is not
abolished ; butitisnarrowed or trimmed since it can operate only
between Musulmans and not where a European is concerned !

1 In Tunisia a decree of the Bey, dated June 4, 1940, and a Moroccan dahir
of November 2, 19&0, reinforced the control over a tribe’s enjoyment of its collective
tribal lands. By these, the tribes were placed, as we know, under the direction of
* Guardianship Councils * (conssils de tutelle),



CHAPTER LXI
LAW OF POSSESSION: NEW PROCEDURES

We come, finally, to innopation, which brings to the native
inhabitant an unknown canon, an unheard-of system, resealed to
him by French intervention. Until there are roads, there can
be no Highway Code; until railways are built, there can be
no railroad regulations ; “ no aerial law ” before the aeroplane !
These are entire bodies of regulations transplanted from France
to the colonies to meet new circumstances.

Innovation, transplantation, frenchification, have all been
used in handling matters of land tenure, and have affected
three things : the persons concerned, the methods employed and
the effects of land law.

As for the persons involved, the principal innovation, as you
can easily imagine, is the conception of landed property in the
Latin and French sense ; private property whose owner is an
individual not a group; property which is always saleable,
always transferable, taxable and distrainable according to French
law. We cannot sufficiently rcalise the fact that the French
introduction into the colonies of the conception of property
owned by one individual who is free of all ties to his own group
—whether of kinsmen or neighbours—has wrought a revolution
in land law,

This is not to deny that amongst certain overseas peoples a
movement in this direction had already begun. There is one in
all the countries of North Africa, in the Egypt of the sultans and
nowadays of the kings where progress was made spontaneously,
in isolation, without European intervention to “ personalise ” or
“ individualise ** the ownership of land. More extensive rights
had gradually been accorded to individual occupiers of land by
a first edict of 1813, a second of 1846 and by the laws of 1854
and 1858 known as the * territorial law ”.  In earlier days under
the Turks the land, for instance in Algeria and Tunisia, was
the property, the eminent domain, of the Sovereign.

In Egypt, the law, especially the law of 1854, following the
1846 ruling, granted the possessor the right of sale or disposal
without interference by the kinship group.

The law of 1858 granted the individual the right to succeed

667
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to land on his personal title and to dispose of it privately by
will. This established 2 man’s power to inherit and to alienate
his land; it was therefore abusus in the Latin sense and from
this point onwards we can speak of landed “ property .

In Algeria the French authorities tried in the law of 1863
to establish property in land by securing for the Algerians the
power to acquire land and dispose of it without family inter-
ference. The aim of the law of 1863 was expressly, as its very
name announced, to * constitute ” in Algeria individual right
to possess and to alienate land.

Twenty years earlier, in 1845, Bugeaud, the re-converted
disciple of Fourler, had tried to get the individual’s title to
landed property recognised, and to permit Algerians to acquire
landed estates in accordance with the French Civil Code. The
consequence of this would have been to give the owner freedom
to alienate and the right to demand the sale of an undivided
inheritance and the allotment to him of his due share therein,
what is known as the right of liitation. This right he could
vindicate in the French Courts and thus secure an order for a
judicial anction. This was eventually accomplished by the law
of 1863, the French believing that they were releasing the natives
from the galling burden of family rights by putting an end to
the non-division of property jointly held, a thing which always
hampers development. Now, see what happened | Less than
thirty years later, in 1891, Deputy Burdeau, making investigations
in Algeria, was obliged to observe all the evil and the harm
that had there resulted from licitation, namely, the public auction
and the sale of inherited land to “ the last and highest bidder ”
before the Courts. Amongst the heirs there would be found
one who surrendered his share to a stranger, to 2 moneylender,
a Frenchman, perhaps, or a Jew ; and the moneylender, fortificd
by French law, immediately demanded from the Courts the sale
and division of the property. This entailed the ruin and dis-
solution of the kinship group, whose strength and support had
lajn in their common and undivided possessions ; and thus the
French conceptions concerning the liberty to dispose of a joint
family inheritance, were abused. This occurred at the very
time when other countries, notably the United States, were
already considering the re-cstablishment of non-division in order
to prevent the dissipation of the family patrimony, and were
picturing the komestead as just such an inalienable, non-distrain-
able, imprescriptible possession as it was in Muslim law. This
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was the moment that the French in Algeria took on themselves
to give to the joint heirs of an indivisible property the power to
demand its disision by judicial auction before the French Courts.
There has been much talk in Algeria of this ruinous misuse of
licitation, the result of which was to encourage instcad of putting
an end to usury! The English, however, made the same
mistake : since before us they had the desire to * liberate the
soil ” in India, to individualise the land system by granting the
occupier the unrestricted xight of acquisition, alienation and
disposition which was not admitted by Indian customary law.?
In 1793 an ordinance conferred on tenant-farmers from father
to son—who were in fact cultivators but not owners of the soil
—the zaminders as they were called, the option of becoming
owners with a personal title to the land, and thus the right to
dispose of their lands by mortgaging them to their creditors.
After some time the English, who are good sportsmen, readily
admitted that they had made a mistake and had misunderstood
the customary system of land tenure. Misled by bad translations,
they had mistakenly believed thar these tenant-farmers were
owners in the English sense, and had the power to pledge or
mortgage their land as security. This, however, was not the
case ; the zamindars were settled on their plot of ground as
cultivators from father to son, but not as owners.

The same mistake has been commiited almost everywhere.
More recently in New Zealand it was thought that the Maori
who was found in occupation of a piece of land was an owner,
a freeholder in the English sense, who therefore had the right to
sell if he wished, and who could be expropriated if he thought-
lessly over-borrowed, or if he accepted money for his land, money
which he often squandered in a few days, thus losing both
his money and his land. A treaty concluded by the English
with the greatest of the Maori chiefs introduced a whole new
system of land tenure under which landed property could be
sold without hindrance of any sort and without any protection

1 [This question is not so simple. There never existed one ** Indian Customary
Law ® in India. Even Hindu Law, based on »acred Sanskrit texts, has two schools
of thought which differ on the questions of joint famuly property and * co-parcener-
ship *, inheritance, succession, etc. Mubammadan Law again is of course radically
different from Hindu Law, and is also sharply divided into the two schools of Sunni
and Shiah thought and practice. Even in the days of the East India Company,
the charters enjoined that to Hindus and Muhammadans “ their own laws both
in regard to inheritance, succession and family law should be applied and also in
matters relating to religion and caste”. This has always been British principle

and practice. See Encyclopedia Britannica. 14th Ed., s,v, Indian La and the articles
and authorities there refezred to. EOL]

5.0.c.—2 —2
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for the vendor. Whether he borrowed, or whether he sold, he
ran the risk of finding himself bereft of his heritage without
compensation. This was a very real danger amongst people so
carefree and improvident as the Maoris then were—whatever
they now may be.

In Morocco the frecdom given to the natives to dispose of
their landed property without restriction according to French
law, has done them immense harm. They have sold light-
heartedly, lured by the bait of immediate gain, without thought
for the future. Sometimes they sold in the foolish belief that
the French would be driven out and that they would automatic-
ally recover their land without moving a finger ! So they lost
their Jand and, as you might expect, within a few days or months
their money too was gone. In their pride and excessive zeal
for legislation, the French positively did harm to the Moroccans
by seeking prematurely to give each of them the power to control
and sell his land, and to release the individual from the pressure
of his kinship group, which had in fact previously been his bulwark
against folly,

In Negro country the current idea is to individualise the
ownership of the soil and thus to create what it is the fashion
to call a * peasantry ™ (paysannat). The French have success-
fully encouraged native colonisation in Madagascar, in their
West Africa, and more recently in their Equatorial Africa,
The Aofians and the Aefians—as they are now called, namely,
the natives of West and Equatorial French Africa—are already
familiar with the individual’s right to own and to alienate land.
All the Negro peasants, who have cultivated cotton and ground-
nuts, and recently with only too much success cocoa and coffee,
in Senegal, the French Sudan, and Togoland—as also in the
English Gold Coast—possess individual titles to their land, titles
governed by French Law and carrying the right to alienate and
the duty to exploit. They are henceforth closely controlled by
the French authorities, The peasantry as it grows extends also
the area of property.

The legal methods, the procedures open to the owner to
guarantee and to preserve his rights, are the major innovation :
they depend on regisiration. The entry in a register of all landed
propertics had produced the indirect effect of altering the old
system of land tenure ; in addition it is in itself an innovation
or new invention ; for its object is to establish rights in land,
and to transfer these rights in virtue of their registration in an
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appropriate record, the registration being carried out under the
supervision of the French authorities. The transfer of real
property rights became a matter for the State; it is a public
not a private transaction since it must bear the seal of the
Administration, The written word constitutes the title, as it
did amongst the Ancient Romans. In the French colonies they
always advance from oral to written law. Proof of ownership
resting on the evidence of witnesses is eliminated. The guarantee
of acquisition and preservation lics henceforward and exclusively
in the records of the Administration. This is nothing less than
a revolution in the native’s ideas of possession. Possession used
to be guaranteed by orally transmitted tradition ; henceforward
it is guaranteed by the formality of registration. This formality
is, as we know, insisted on in the colonies, not only as in France
in respect of third parties, would-be purchasers who would not
yet have registered ; but it is also insisted on—this is the radical
innovation—between the contracting parties, infer partes; the
transaction in ilself is velueless unless it is recorded in the od hoc
register. One of the two contracting parties could therefore
point to the lack of registration which makes the transaction
null and void. The real contract is the recorded contract, which
has no validity save in virtue of an entry in the register, duly
made in the office of an accredited functionary who has, as is
fitting, been duly sworn in.

As to the gffects of the innovation in land law, the implications
of land ownership have changed completely and in two different
directions. In one direction they are inecreased, in the other
diminished. Under the new system the possessor of land has
on the one hand a credit balance, and on the other a debit
balance, compared with what he enjoyed under the old system.

His rights are increased in this way: formerly he enjoyed
only the right temporarily to cultivate, the usus as it is called,
or the usufruct for life. On every hand he came up against
other rights overriding his own, family rights, communal rights,
tribal rights and often also royal rights. These superior rights
hampered his freedom of action. Even his right to cultivate
and use his land to advantage, was controlled by kinsmen and
neighbours ; the paterfamilias was not in control of his own
affairs. Neighbours and kinsmen perpetually interfered, prin-
cipally in the matter of the rotation of crops. In practice,
tradition compelled him to consult the kinship or communal
group at every turn, Under the new system the individual,
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the one particular private person—the various laws and decrees
use this very word—is free to cultivate in his own way without
consultation and without interference. In the matter of culti-
vation and development of his land his rights are increased, In
the matter of aliznation his rights are also increased. He now
has the right, which he did not before fully enjoy, to insist on
the division of undivided land and to obtain his due share,
Being now the proprietor, and not merely the occupier, he is
always entitled on the death of his progenitor to demand licitation
from the Courts ; to insist on the joint inheritance’s being put
up to auction and his share’s being given to him in money . . .
paper money. Most important of all, he now has the right to
dispose of hisland : this is technically called the abusus, the option,
of which he avails himself more and more frequently, of selling
his land for cash—which is spent all too soon in the market. The
novel joy of having a bank account and a cheque-book is already
familiar in Senegal and the French Sudan. This means mobilising
landed property, as the phrase runs, by allowing its free circula-
tion and letting it change hands without difficulty of any kind :
but by no means without harm. Now, according to the tradition
of customary law, though the right to alienate was in exceptional
circumstances recognised, it could be exercised only after securing
the approval of the family council ; the head of a kinship group
could never dispose of land on his own sole responsibility. This
procedure also permitted kinsmen and neighbours to exercise
their power of redemption and to evict the purchaser by re-
imbursing him, in order to retain the kinship or communal
patrimony unimpaired. All that is now, or will be, at an end
for ever. The individual has now the liberty to run his land, to
sell his land, to ruin his land, Exchange economy has now
entered into native life. The natives have learnt to buy, to
borrow, to speculate and to spend. They now demand foreign
products from France or other countries, they want money to
procure these things ; more than of old they are tempted to be
extravagant and reckless.

Though the landowner’s liberties are increased, and very
greatly increased, they are in another direction greatly diminished.
In many respects French law is more exacting than the old
customary law : especially in the matters of faxation and restriction.

The land tax is established everywhere on the lines * per-
fected ” in the West. The rural tax of former times went under
various names : there was the tithe or tenth levied in Islamic
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countries on produce and known as the ashur, and the zakat levied
on flocks and herds; but these were taxes ill-collected, little-
collected and often not collected at all ; they were customary
taxes which were often evaded. This is no longer the case, at
least the authorities try to prevent evasion; and the French
“ technique * of collection is coming to be all-powerful. As in
France, the land tax in the colonies is now a reality. It is
collected strictly and with exactness, as in France ; tax controllers
and tax collectors use their abilities to the utmost. The new
taxation is a very different business from the old.

In Algeria and Morocco Arab laxes are no longer collected ;
they have been abrogated and have disappeared, making way
for new taxes elaborated according to French procedure which
is said to be perfected. The chief one is the ncome iax involving
the declaration to the Administration of each individual’s gains
and profits. More recently the benefit of this tax has graciously
been extended—on paper—to the inhabitants of Tunisia, Tong-
King, and Annam,

Various regulations, which become more complicated as they
accumulate, impose resirictions on landowners who have now
become * colonists ”’, whether their skin is black or white. The
conditions under which agriculture must be carried on are
rigorously defined : the landowner is obliged—we must not
forget this—to risk capital, to possess animals and instruments ;
to clear his ground and cultivate it within a fixed time-limit.
Henceforward there is the almost perpetual intervention of the
authorities 1o make sure that the land is being advantageously
worked, The authorities have also the power to revoke the
concession if the conditions are not fulfilled, or if cultivation is
not satisfactory. Landed property is under the control of the
authorities ; in these two senses it has become an institution of
public law. Further, on every plane, restrictions are imposed
by the lawyers’ edict on the cultivation of the land. Prices for
sale and purchase are fixed ; certain crops are obligatory, or
limited, or forbidden, in percentages ; quotas are laid down for
export to the mother-country or to foreign countries. All these
things form a tangled network which limits a man’s freedom to
cultivate and to trade, and limits it more and more.

Let us note on the three planes—the persons affected, the
objects, the methods of French law—the first results of this
evolution. There are two major results : a present result and a
future result.



674 THE PROGRESS OF LAW

The immediate present result is that nowadays there are two
systems of land tenure at work, owing to the co-existence of
* native ” cugtomary land law and of French land law. In spite
of all that has been done, local law, distinct from French law,
continues to persist. Abolition, transformation, innovation have
not penetrated into every corner and recess of land law.

In Algeria it is true to say that, with rare exceptions, the new
systern is applied to all frenchified lands. But between the
Algerians themselves in their dispositions and alienations of land,
it is the ancient system which survives, somewhat modified and
attenuated perhaps. It is only between Frenchmen, or between
Frenchmen and Native in mixed contracts or transactions that
French law, or a new law, can come into play.

The ultimate fufure result, when the evolution is complete,
will be 2 unified system of land tenure in all its simplicity. This
end will be achieved by the natives’ own choice, as they learn by
degrees to prefer the clearer, better-defined French law ; it will
then be possible for the French to impose the new system on
everyone and to establish and guarantee a Land Law (siaiut
réel), one single unified system of tenure uninfluenced by the
owner’s personality, It will then be a matter of indifference
whether it is a Frenchman or a Native who is the owner of real
estate ; the identity of the owner will make no difference to the
basic legal principles. This is no idle dream, as you might
perhaps imagine. In at least one case just such a Land Law
already exists, taking no heed of persons. In Indo-China,
notably in Cochin China, a decree of 1925 has set up a Land
Code which governs all immovable property without exception,
whoever the owner may be, whether a subject or a French citizen
(a few trifling rules, however, still apply to native holdings to
ease the transition). This marks a step forward towards greater
comfort : a unified simplified system, a frreforial or colonial law
in the proper sense of the term, one law for all whicl satisfies the
French mind, and facilitates French action.

BIBLIOGRAPHY

Worms, DR. : Rech, surla . . . proprifié territor. dans les pays musulmans . . . ,
Journal Asiatigue, grd and 4th Series, 1842-44. (Theory of crown
property.)

Davw, J.: Réflexions et discours sur lo propriété chez les Arabes, 1862.

Torvauw, N. vox, Das Eigenthumsrecht nach moslem. Rechte. Zeitschrift der
dou, Morgenlind, Gesellsch., XXXVI, 1882, pp. 285-338.

Rovce, C.,, and Tromas, G, : Indian Land Cessions in the U.S. Bureau of Ethnol.,
18th Report, 18g6-7, Part II, pp. 521-997.



LAW OF POSSESSION : NEW PROGEDURES 675

PrEree, G. : Essai sur la prop. foncidre indigéne au Sénégal, Revue générale du droit,
XX, 1897, p. g7f. .

LEPELLETIER, F. : Le ségime des terres et son infl. sur Pétabl. des familles frang.
aux colonies, Réforme socicle, 1903, Nos. 16-17.

Faxno, M. : Il regime ¢ la concessione delle terve nelle colonie moderne, Archivio
Giuridico, LXXIV, 1905. (Three articles.)

TAuxiEr, L.: La propriété chez les Noirs de la Huufe-Guinde, Science Sociale,
XXIII, 1908, pp. 51-87.

POURTAUBORDE, P. : De la persisiance du statut réel musulman en Algérie, 1910.
(Law thesis, Paris).

Awmar, E.: Organisation de la propriété foncitre au Maroc, 1913

Tavior, L. A, Maoris and the Tenure of their Lands, Furidical Review, XLI,
March 1929.

LeowE, E. oE: Il “ wagf ™ nel diritto coloniale iteliano, Riv. delle colonie italiane,
1V, Aug. 1930.

Rmima P. L.: Le régime foncier au Marot, Revue des sciences polit., Dec. 1930

HEvsg, P. and Lionarp, H.: Le régime des cessions . . . de ierre
Congo belge, 1932, Cf. A. pE KaT ANcELING, Congo, Apnl 1933, p 4.90 f

Bulletin Comité scientif. A.O.F., XVIII, Oct.-Dec. 1035, p. 403. (Native land
régime in Senegal and the French Sudan.)

CaraTiNg M. : La preuve de ln propriété . . . en pays annamile, Revue indochinoise,
1939, II, p. 273 1.



CHAPTER LXII
CONTRACT LAW: OLD SYSTEM

Let us now turn our attention to Contract Law and see how a
conflict might arise in this connection between rulers and ruled.
According to the distinction drawn by Sir Henry Maine between
the two aspects of law, the stafute and the coniract, the contract is
the obligation, in the civil sense, of rights created by wish or agree-
ment, not by tradition or legislation. The stalute is the law
imposed by tradition or by regulation : the law laid down,
reccived, endured, but not wished for or desired. The contract
on the other hand is the law agreed on and accepted, the law
devised at will, deliberatcly created and voluntarily framed.

It used to be thought, as was thought by the author of Ancient
Law, that amongst “ primitive ” peoples only statute law existed,
that the idea of a contract was unknown to them, and that they
were unable to create an obligation by a freely made agreement.
Nowadays we know that primitive peoples had a glimmering of
contractual law, under which an obligation could be assumed at
the expressed wish of those who might be called—as we call them
—the interested or contracting parties. Even amongst the most
primitive of primitive peoples an agreement based on the wish
of both sides has been found to exist. These contracts, however,
for contracts they are in more than one sense, have peculiar
characteristics which greatly differentiate them from our Western
contracts, and smack more of the statute.

Three of these distinguishing traits are found here and there,
in greater or lesser degree : the primitives’ contract is compulsory,
and it is common, and it is plenary,

Such contracts are sompulsory, or quasi-compulsory, since the
parties have no option but to enter into them, for they are imposed
in varying degrees by tradition and religion. While with us a
contract is optional, with primitives inveterate belief and custom
compel them to fulfil it within a given time. In the first place,
for example, the individual is not free to avoid marriage ; he is
compelled to take a wife on reaching puberty : public opinion
constrains him, family and tribal influence come into play. If
he were to refuse, protest and resist, he would be suspect and he
would be penalised. He must marry, that is the statute ; there

646
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is a contract only in so far as he is chosen or chooses between
various possible  partis . The heads of families have a certain
range of choice, there are consultations, and decisions are arrived
at by common agreement. Similarly, in relations with kinsmen
and neighbours, you are obliged by tradition and religion to
make certain contracts. You enter into a contract even with
your gods; you make an offering, and offer a sacrifice from
pure self-interest with an eye to some benefit you hope to obtain ;
you make a kind of bargain with your god, and a recognised
formula indicates to him what you want. When an Algerian
Berber cuts an animal’s throat to offer the best to his god, he
says : “ This, my Lord, is for you; a thing for a thing, a gift
for a gift, a head for a head.” I slay this animal for my god in
order to get from him greater fertility for my flock. There is a
definite, clearly-formulated bargain ; a gift demanding a counter-
gift ; but the exchange is imposed and must be performed.

The primitive contract is common since the obligation is usually
of a collective nature, as regards the agents or contracting parties,
and is not, as with us, a personal matter. The agreement is
between groups. Even where the contract happens to appear
to be an individual matter, and is concluded, as is frequently the
case, between family or tribal chiefs, there is not the slightest
doubt that the agreement, which is apparently and formally one
between the two chiefs, embraces the two groups which they
represent,  Undoubtedly the kinsmen on both sides are included
in the arrangement and bound to fulfil it.

Just as with us, according to the old legal maxim,® “a man
pledges all he has”, among primitives he pledges also the
whole group he stands for.2 Al the kinsmen, all the neighbours
in a kinship or communal group are bound by their chief’s con-
tract once it is made. In sale or purchase, in lease or loan, the
kinsmen and neighbours of the named contracting parties are
involved and under obligation. The contract is what we might
call a plurilateral and not, as with us, a bilateral contract ; the
obligation undertaken will—far more than with us—bind the
descendants and tie the heirs ; it is characterised by these two
features, by being plurilateral and hereditary. The kinship or
communal group is, both in the present and in the future, caught

! [Professor Maunier kindly informs me that this is a maxim of old French
customary law recorded in Antoine Loysel's classic collection Institutes coutumiires
of the 17th century. EOL]

2 [It is not easily possible to reproduce in English the French play on words
“on oblige le sien . . . on oblige les sims.” EOL)
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up into the agreement reached. So it frequently happened—
much more often than in France—much to the surprise of newly-
arrived French colonists, that kinsmen and even neighbours had
to appear at the signing of the contract and that they had to
signify their consent, sometimes by explicit active approval,
sometimes tacitly, passively, by omitting to protest. I have seen
this procedure myself. The paterfamilias may not dispose of the
joint patrimony on his own sole responsibility, not even in cases
where—and this is by no means always the rule—he is free to
administer it alone. When an important transaction is to be
negotiated, his kinsmen, his brothers and his sons must be at his
side to join their consent to his ; they must make public appear-
ance with him, and indicate their approval at least by their
silence and inaction.

Last but not least the contract is plenary ; for in its effects, as
in the range of persons implicated, it is much more comprehensive
and much more effective than a French contract ever is. You
might thus express it : that the aim of one of these contracts is
not one particular and specific transaction—to sell, borrow,
cultivate or manufacture—but is general and undivided ; it
binds the parties in every way and for every purpose without
limitation ; as in marriage, they owe cach other “aid and
assistance ” in all circumstances. It is a partnership, an alliance.
The one side is bound to come to the assistance of the other as
if it were the case of a kinsman or neighbour. The agreement is
universal and goes far further than it would in the West, for it
implies relations of friendship and social intercourse : the two
contracting parties establish a sort of intimacy and familiarity
between them. The contract is of the same nature as a2 marriage
contract ; as husband and wife owe to each other not one deter-
mined, limited, specific and well-defined service, but services
and duties of every sort, at all times a fofal and global obligation.
To express it better, the agreement establishes a society, you
might say a community, a fraternity. Master and worker in
North Africa have moral duties towards each other deriving
from the earlier practice of living together : the simple contract
between them partakes somewhat both of kinship and friendship.

These are the constant features of overseas contracts. Other
features are variable according to the persons involved, for the
“actors * or the * parties  may be kinsmen or friends or foreigners.
Hence there are three categories of an agreement affecting both
its scope and its value,
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The parties may be kinsmen, brothers, and sometimes, though
less often, father and sons. There are some agreements which
were probably unknown in olden times when the mutual dutics
between members of a family were comprehensive and admitted of
no appeal ; when a kinsman always owed unlimited succour to
a kinsman without need for an agreement on the subject. But
even in these countries, those days are gone. Kinship is less
closely knit, kinsmen have separated. A deliberate formal agree-
ment may be made between them to give each other the same
succour as in ancient times. They now promise to do what in
other days they were without argument obliged to do : reciprocal
and unpaid co-operation is the purpose aimed at in contracts
between kinsmen.

Implicit matrimonial contracts have vanished with the dis-
integration of the coherent conjugal group—the household group
as we might callit. Now that there is no longer an unquestioned
duty of mutual assistance between husband and wife, a duty
based on comprehensive and common right, it is necessary for
them to recognise their obligations by a freely-made agreement.
Thus we now see amongst these people matrimonial contracts
frequently entered into to re-establish between the two parties
the total, all-embracing bond of fellowship and friendship if not
of kinship, which constrains them to render to each other all that
mutual assistance, and re-creates between them all those duties,
that were formerly axiomatic. In Tunis, Algiers and Rabat
the modern Jewish marriage is conceived by the Jews as a con-
tract of partnership on the material plane, the aim of which is
the common advantage and enrichment of the partners, the
prosperity of the newly-founded household. It is a voluntary
contract, willingly concluded, no longer an accepted unquestioned
tradition ; the new household is built on a deliberate agreement
having the same effect as the inveterate and respected tradition
of ancient days : unlimited lifelong mutual aid between hushand
and wife.

An express contract may now be drawn up between neighbours
or friends, when the unity of a village group, which in olden
times used to be spontaneous and unconscious, has been shattered
or shaken. The village feels the need of re-establishing the
common interest, and formally agrees to recognise the duty of
reciprocal and unpaid mutual succour, making this duty an
hereditary obligation on their descendants, Throughout Africa
such mutual succour takes two forms: gifis and asis. Firstly
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the agreement, voluntarily concluded by all sides, engages the
villagers to grant to each other the free and unpaid use of all
such movable objects as any may require—cattle, crops or cash—
to enable him to celebrate any festivity which custom demands.
Secondly, the deliberate public agreement engages the villagers
to work for each other, particularly to help each other in house-
building, thus bringing again to life by free or semi-frec agree-
ment a neighbourly obligation that had lapsed,

Lastly there is the contract with foreigners or strangers. For
it is with them, who were bound by no statute obligations, who
had no tradition of common duty, who owed no recognised
accustomed assistance, who in olden days had in fact been
enemies, it was with them that a contract was necessary. To
establish a common order and promote the common advantage,
obligations had to be expressly and freely undertaken. The
contract with foreigners was of two different and opposite types :
Jfeudal subjection and commercial co-operation.

The contract of feudal subjestion existed in Morocco less than
thirty years ago. A poor fellah, a penniless peasant without
resources, was obliged to seck and obtain the protection of a
great landowner. The poor man presented himself in front of
the great man’s tent or door, slew a sheep and spattered its blood
over the tent-peg or the lintel. By this somewhat informal and
casual sacrifice, the great man was compelled to accord his pro-
tection to the peasant. This Moroccan custom of ar, as it was
called, represents a type of forced contract : the client’s prayer
sufficed to compel the gaid to extend his protection to the
petitioner, who thus became a protégé, a subordinate, in a word,
a subject who surrendered himself whether of necessity or not,
by making a sacrifice-coniract which was not always voluntary.
The mystic virtue of the sacrifice of blood constrained the patron
to accept and the petitioner to offer—if we may use the term—in
accordance with a duty imposed by religion and tradition.

The commercial co-operation contract is a totally different type
of contract, possibly of more recent origin, which is however
found even among backward peoples where foreigners are in
question. Inits earliest form it appears as a parinership contract,
an agreement to pool the interests of two parties in the hope of
profit. Here too it was a plenary contract, a pledge of friendship
which imposed duties and assistance of every kind. It seems
true that this partnership contract developed out of the kinship
custom of preserving a joint patrimony undivided amongst the
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heirs. When the paterfamilias came to die, his descendants—as
we still see to-day in the Maghrib and in the Negro countries—
who have the right according to accustomed usage to share out
their inheritance, voluntarily agree to keep it undivided. They
remain of their own free will in partnership, though they would
be free to separate and share out their land, and tradition has
given them the right to set up independently by dividing the
inheritance. If they prefer not to do so, they remain as an
interest group not unlike the “companies” which strangers
form amongst themselves. Now, the partnership contracts with
foreigners—and this is one of the conflicts which demands
regulation—always retain a friendly atmosphere ; they are always
plenary contracts implying unlimited mutual assistance, the
partners at first shouldering the same duties as the heirs used to
undertake. Even to-day the natives find it hard to conceive a
“ company * in our sense of the word : freely formed, freely
maintained, having identity and personality, "and possessing
rights of litigation (étant ** sujet de droit '), thus being able to act
as might a family or tribe ; being in fact a collective entity with
powers to possess, to sell, to sue in the Courts. Even the Musul-
mans, advanced though they are, still find it difficult to admit that
a trading or commercial company can be a “ person * endowed
with powers. The orthodox commentators, remaining True
Believers, people of the Strait Gate, refuse to recognise the com-
pany as having a legal personality and as being committed by
its manager. At the very most, the innovators admit that there
may be a tacit mandate between the partners which they call
ukala ; this would indirectly prove a substitute for that unity and
identity of the company which the great commentators have not
recogmised.

On all these planes and in all its features, the native contract
as understood in the French colonial territories has down to the
present day remained a customary and at the same time a religious
contract. It is therefore a solemn, ritual affair ; regulated as it
is by inveterate tradition and by a mystical respect, It does not,
as amongst us, rest with the “ parties ” to the contract freely to
decide the clauses and details of their agreement. Not only are
they frequently compelled to enter into it, but they cannot, even
if they would, refuse to conclude it. On the other hand, its
conditions are laid down by religion and tradition, they are
“ stereotyped clauses ” (clauses de style), as we might say, imposed
by ancient usage. Not only amongst backward peoples, but
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even amongst advanced folk like the Musulmans, the contract
is in its formulas an act of worship. You must recite a verse of
the Quran, the opening verse known as the fatfha : “ In the name
of Allah, the Merciful, the Compassionate . . .” If this verse is
not recited by the parties at the moment when they reach agree-
ment, the contract is void ; and it is the duty of the religious
judge, the Muslim gadhi, to cancel it.

Inconvenient as all this is to those seeking freely to develop
the country, it does not mean that many of these contracts fail
to prove adaptable for this purpose. Thus among Muslims
there are the pastoral contract, the agricultural contract and the
commercial contract.

The pastoral contract is a lease of live stock, a partnership for
the rearing of cattle with division of their increase between the
herdsman and the owner. Strictly speaking, this type of contract
is forbidden to Muslims ; the orthodox commentators hold that
it is a breach of the Prophet’s injunction : not to speculate on
uncertain profits,

The agricultural contract is a lease, technically known as
complant, under which two partners, each supplying capital and
labour, plant crops and later share the produce. Such is the
mugharsa of North Africa which the colonists of Algeria, Tunis
and Libya were able to use, entering into partnership with the
natives according to their customary law. Thus the way for .
the European development of the land was paved by the con-
tractual practice of the original inhabitants, and a link was
forged between native and newcomer.

In this the commercial contract also played its part. The
profit-making company, especially the sleeping partnership (i
commandite}, had long existed amongst the Musulmans. It
always retained its curious character of a total, plenary commit-
ment in virtue of which each owes unlimited succour to his
partners ; there was thus an unlimited liability between the co-
partners, This type of company existed, barely tolerated and
not approved of by the commentators. It was always illicit, at
least in early times, primarily because a True Believer might by
mistake allow his interests to be involved with those of an Infidel,
a Jew or a Christian, Unknown to the Believer, the Unbeliever
might use the partnership against the True Religion : he might
sell wine or a pig; these were the examples quoted by the
commentators, A society is a danger even on the road to
Mecca® the saying ran; namely, even between pilgrims
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performing the Haj who by definition are most assuredly True
Believers all ! Yet the society or company has long been widely
spread in these countries, as also amongst backward peoples
like the Negroes : there are societies of fishermen and hunters
who share their catch on a system regulated by agreement and
tradition. All these profit-making groups smoothed the path
towards a partnership in regard to goods and profits, often a very
intimate partnership, between “ruler ” and “ subject .



CHAPTER LXIII
CONTRACT LAW: NEW SPIRIT

Such has been the past history of Contract Law in the French
colonics. What of the present? Above all, what changes have
had to be made in the old system to adapt it to the requirements
of * progress *' P—abrogating, reforming, innovating, as always.

The first essential was to change the spirit of the system, so
as to produce a law of contracts which should not be, as of old,
a solemn ritual business, but which should have three completely
new features : it must be a secular Jaw, a private law and a reql
law,

Regulations have to be devised which can apply to all, in
order to serve the needs and uses of development ; they must
therefore be disentangled from the meshes of religion and tra-
dition. There must be 2 seeular law. To avoid difficulties and
complications in controlling people’s interests, to make negotia-
tions between interested parties easier and easier, formality and
ceremonial solemnity must be banished. There must be a
private law. Lastly, the law regulating agreements must be a
law ad koe, a real law governing the specific and particular effects
of the agreement only, and not involving the personalities of the
parties to the contract with all their interests and attributes.
The real law must put an end to the plenary contract, aiming at
partnership and friendship, involving the whole person with all his
resources, and creating undefined and unlimited duties. This
is incompatible with security which is always allied to simplicity.

We shall therefore not be surprised to find that the threc
procedures which we are familiar with for adapting ancient
ways to modern needs, are once more brought into play.

The French abolished and put an end, sometimes completely,
sometimes partially, to the old contracts, and this from two
major motives which always underlay their interventions :
morality and security.

Morality entered in, when agreements concluded under the
old customary law seemed to shock their conception of the liberty
and the dignity of their  subjects ”.

Thus in French Canada the potlaich feast was forbidden, an
agreement or pseudo-agreement by which a2 man was sometimes

694
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compelled to dispose of all his possessions, dissipate his entire
wealth, in order to win or preserve the religious authority lent
by the resulting prestige. In an ecstatic outburst of pride he
had to ruin himself and his dependents. Amongst the Red
Indians of Canada and the aborigines of Australia and New
Zealand, you became a Chief by destroying or distributing every-
thing you possessed so as to display your generosity, which is
in primitive eyes the supreme virtue. To our thinking the
“ communism ” of such generosity is simply an abuse, and an
immoral abuse. In the same way, the French forbade the
pledging of the person as security and guaraniee for a loan in various
countries, in Tong-King, in Annam and throughout Negro
Africa. This pledging of the person reduced the insolvent or
recalcitrant debtor to the position of a labour slave. This was
in French eyes an affront to human liberty and dignity. This
form of slavery for debt has been abolished in the colonial empires ;
and their example has been followed by the independent states.
Amongst the more backward peoples this personal pledge was
also a collective one ; not only the debtor himself, but his kinsmen,
any persons related to him by blood, could be enslaved also.
This was so amongst the Fanti of the Gold Coast, where the
family group could be compelled to perform forced labour for
the creditor’s benefit, the whole group being held responsible
for the debts of its members, even if these were contracted without
its knowledge !

Both from security and utilitarian considerations, the French
abolished many of the pre-existing contracts which they found
in force among the natives when they occupied a country. This
was done in order to protect the colonists in their work of develop-
ment against the effects of native contractlaw. Up to the present
they have not been cancelled everywhere, but at least in those
settlement areas where the colonists were numerous and where
they were most likely to be hampered, sometimes ruined, by the
provisions of the old customary law. In Algeria, in Indo-China
and Madagascar, as well as in French West Africa, the Adminis-
tration ruled that all * mixed agreements ” between White men
and Natives, all contracts made betwcen Natives and French-
men, should be governed by French law to' the exclusion of the
ancient law. A mixed system was created ; but it is mistakenly
so called, for the mixed system is the French system. The French
law of contracts, as laid down in the French Civil Code, is
uncompromjsingly to govern all contractual relations between
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Natives and French. From the very beginning in Algeria under
military rule the orders of 1834 and 1842 had fixed on this solu-
tion. It was confirmed by two laws of 1851 and 1873 which
cancelled en bloc the old customary contract law whenever agree-
ments between French and Algerians were in question.

In all these cases abolition has been general and comprehensive.
In various other cases it is partial only, the old system being
limited in one of two ways: by compulsory limitation, or by
voluntary limitation.

A couple of centuries ago colonial legislators had introduced
compulsory limitation of contracts by a new statute. In the 18th
century it New Spain—the Mexico of to-day—all contracts and
debts of the natives were annulled if they exceeded 5 piastres or
25 francs in value. Except in cases of microscopically small
contracts—such as in Roman law were of no account to the
lender—in the case of every contract of any size or range which
could cause serious harm to the contracting parties the Mexican
law was abolished, and Spanish law came into force. In the
French colonies voluniary limitation is a consequence of the
option accorded to the natives to bring their own contracts
within the range of French law if they so wish. This * right
of option ” I have already touched on above.! It is enough
for the parties expressly to declare in the contract, privately,
without solemnity or publicity, by just mentioning the fact, that
they understand that this contract is governed by French law,
and this submission clause freely and voluntarily abolishes the
old-established custom and substitutes French law befween natives.
This right of option is not always unlimited. It is so in Algeria
and Morocco, in French West and French Equatorial Africa ;
but not so in the Empire of Annam. There the Sovereign’s
consent is necessary ; if one of his subjects wishes to exercise an
option and place his contract under the jurisdiction of French
law, he must first secure an authorisation from the Emperor.
Apart from this case, however, the French Courts have recog-
nised that a facit option, formally unexpressed, is sufficient to
frenchify a contract. By the law of 1889 it suffices in Algeria—
excluding Kabylia—that a contract be executed before a notary,
and be seen by a public official, to establish the presumption that
the parties to the contract have opted for the Civil Code !

More usually the French have acted by reforming the old
system, not wishing radically to abolish it. They have confined

1p 563L
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themselves to meeting new requirements by a skilful retouching—
where this was at all possible—which would give the colonists
the necessary security for their work. A transformation has
been effected in the colonies, especially the French colonies, in
two ways or on two planes: in the form and in the substance of
contracts.

The greatest change is in the form. An absolutely radical
change has been made, the result of which is no less than a
revolution in the original native contract system, In olden
times, even in Muslim countries, agreements had three distinctive
features : they were oral, they were ritual, they were public.

It was usually enough for certain words to be pronounced in
front of witnesses in order to seal the contract. Traditional law,
as cannot too often be repeated, was an oral law and agreements
were therefore verbally concluded ; they were sanctified by
magic, mystic words which by some secret potency bound those
who uttered them. The words had to be confirmed by witnesses ;
this was in fact the proof by witnesses which was recognised even
in Muslim law.

It follows as a direct corollary that these were also rifual
contracts. For the words used were fixed by religion ; they
were no casual words that had to be pronounced. Let us not
deceive ourselves as people, and especially French officials in
the colonies, so frequently have done. There was no question
of these mystic words confirming a harmony of wills ; these were
stereotyped formulas which evoked the presence of the gods.
In North Africa no contract amongst the traditionally-minded
Muslims, the “ Old Turbans ”, is valid, unless the fafiha, the
opening verse of the sacred Quran, is recited, to call on Allah
and make him a party to the contract,

These contracts are solemn public acts performed in facie
ecclesie or coram publico ; they could be performed only in the
presence of an assembly gathered together ad hoc, sometimes an
assembly of the entire tribe which solemnly conferred publicity
on them. The contract was a truly public one—witnessed by
the neighbours, the community or the tribe—and solemnity was
an essential feature of it.

The change which revealed to the natives the French method
of making agreements was utterly radical. They always were
quick to take a liking, often a very sudden liking, to what in the
Near East they cailed a farangi contract: the written, private,
secular contract,
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The new type of contract was a written one, for though in
French law the writing does not make the contract and is not a
constituent element of the contract, yet it is necessarily the progf
of the contract. The written record is the sure and certain
proof, and is worth far more than all the witnesses, were they as
numerous as they always are amongst the Maghribins, Often
2 hundred witnesses have to be called to testify that such and
such a contract was duly made—a hundred witnesses who—as
we well know—are not worth one tiny written document.

The new type of contract is private. Though contracts are
frequently made public to protect the contracting parties or
some third party, publicity and solemnity are no constituent
elements necessary to consummate the agreement ; the contract
is a harmony of wills which is perfected by a simple exchange of
consent prudently attested in writing.

The new type of contract is secular, since it is governed by
civil and not canon law, and since the gods have nothing to do
with its conclusion,

Is this to imply that these new contracts under civil law are
always simple and that it is always easy to complete them?
Far from it. For abuses have appeared which had not been
foreseen. The simplified contract bristles with dangers. It
has permitted the creditor, who is often a usurer, to exploit the
value with which mystic and magic tradition endowed the written
record and to fleece the improvident and thriftless debtor. It has
strengthened usury in Muslim countries. For the last twenty
years the French have been vigorously fighting this plague.
Since 1920 deeds of loan have had to be approved by the author-
ities in Senegal and the Sudan, The written document, which
is private, and which according to French law suffices to establish
the contract, must be signed in the presence of an authority who
intervenes to ensure that it is correct, and especially to ensure
that the legal rate of interest has not been exceeded in the lender’s
favour. There must be verification and regisiration by the authority.
This involves the intervention of the French Administrator, in
whose presence the contracts must be publicly signed. This
introduces a new formalism, but a formalism far removed from
the old type. It is no matter of ritual ; it is simply as a pre-
caution, a guarantee that authority steps in, to look into and
supe‘rvise the agreement in the common interest of the contracting
parties.

The French have also reformed or * regulated ” the substance



CONTRACT LAW : A NEW SPIRIT 689

or the effect of the contract law between natives. Where French
and Native are involved, it is French law which rules to-day,
But between the native inhabitants it is another law modified
hy the French. In Algeria and in Tunisia they have * regulated ”
this curious lease for joint farming—the complant as it is called
in French, the magharse as the natives term it—by means of which
olive groves have been planted in the Tunisian sudd, and they
have thus adapted it to modern requirements. Even in Libya,
where the mugharsa is frequently in use, various features of this
contract have been changed ; it has been edited, codified and
precisely defined. This type of contract, which used to be
governed by tradition, which was uncertain, indecisive and
obscure, has been rendered precise and definite, to the common
advantage of the contracting parties. This is one of the results
of French intervention : to introduce clarity and precision, to
impress on the law the spirit of Descartes which the French
carry with them everywhere, since it is their own spirit that
impels them to define in order to guaranice.

In the matter of contracts they have freely innouated since it
is a question of “ real law * (siatuf réel). On this plane 2 whole
great extension of the French Civil Code in the colonies.was
completed and a whole expansion of laws suf generis was carried
out to regulate particular points—Jaws, decrees and law-decrees.
This innovation was also a revolution and it was marked, as
might be expected by new contracts which were a revelation to the
native inhabitants of the colonies, and were unprecedented
amongst the peoples whom France was governing,

When we speak of sele we fittingly understand the word in
the European sense. Where the natives were backward they
were familiar with sales, but in their own sense of the term. The
sale of landed property was unknown or prevented. The pater-
Jfamilias had almost never the power freely and without restriction
to dispose of the jointly-owned land ; houses and fields were
traditionally “ inalienable . If stark necessity drove the group
to sell, the approval of the principal members was essential ;
this approval might be signified by their silence on the principle :
“ he who says naught, consents.” Even in such a case the sale
of land was not for ever, and it could at any time be revoked.
In old Hebrew law, sales and loans were terminated at the end
of seven years, or at the end of fifty, namely, seven times seven.
In Islamic countries and amongst the Negroes opinion held that
the sale of land was provisional or revocable. The kinsmen of
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the vendor believed themselves to have the right, whenever they
could afford it, to evict the purchaser and resume possession of
the land. In Algeria an old custom still prevails—though the
interpreters of Muslim law would fain ignore it—according to
which the sale of livestock and of products remains revocable
as long as both parties are still present in the market-place.
Throughout the whole day that the market lasts, the vendor has
the right to repent of his bargain provided the buyer is still
present. Thus a native sale is in more than one respect a pre-
carious affair, an unstable contract, on which the seller is entitled
to go back if he changes his mind within a short time. The idea
of being bound, with no possibility of retreat, by the momentary
decision of two people, is foreign to the primitive mind.

An Englishman travelling in Gambia as early as 1732 has
recorded that the Negroes would sell an object in the market in
the morning, but felt entitled to break their bargain up to the
time of sunset. There does not seem to have been in this case
any influence of Muslim law, but merely a coincidental con-
vergence based on the idea that no one ought if he could help it
to sell his goods except under pressing necessity. Out of this a
difference arose which the traveller recounts with some humour.
The English governor bought a cow and paid for it forthwith.
To mark it as his property he cut its tail. The vendor pretended
that he wanted the cow back to pay his daughter’s * dowry ”.
He claimed the cow back, but refused to accept it without its
tail. The Governor, finding “ the people against him », had to
pay a large indemnity for having cut the tail of a cow which
did not belong to him, because the original owner was entitled
to ask for its return, This was the comic side of a native sale

. . There is a tragic side too. Unfortunate colonists have
been expropriated from land which they had bought with their
hard-won money because native custom allowed the seller or his
kinsmen to redeem it There had been a misunderstanding !
Sale, as understood in the French sense, Is to the native a new
type of contract, for the goods change hands finally and instan-
taneously when once he has said yes,

Other contracts introduced by the French were entirely
novel : payment by chegue or mongy order, for instance, was often
quite unknown to customary law. The Sudanese and the
Muslims knew about it, but it was unheard of in Indo-China.
1t remained for a judgment of the Saigon Court of Appeal to
decide in 1926 that the subjects of the Emperor of Annam should
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in future have the right to offer cheques or money orders according
to French codes and laws, though this type of contract was new
to them.

The loan at inferest was another new type of contract in the
French colonies, where according to tradition interest was not
recognised. Throughout Islam interest on capital is held to be
usury, inasmuch as it implies a speculation about the future, an
estimate of the uncertain, a preview of the designs of God ; it
was therefore forbidden by the Prophet. What the Muslim
calls riba is condemned as an anticipation of what is written. The
fact that nowadays many a Musulman runs an account in a
bank at small interest, and that the Misr Bank—the National or
Patriot Bank of Egypt—founded by True Believers, lends at
interest and not gratis, proves only that the breath of the new
spirit blows strongly in defiance of Al Azhar. It was necessary
for a commentator and reformer of a “ modernist” way of
thinking to issue a faiwa, or authoritative religious judgment, to
interpret the Tradition, proving by undoubtedly subtle argu-
ments that it was legitimate to receive in re-payment of a loan
more than had been lent. It is very certain that this decision
would never have been reached if no European had passed that
way. The appearance of loans at interest in the contract law
of colonial natives is a new phenomenon deserving of fuller
treatment.

The habit of insurance is spreading amongst the Negroes and
even amongst the Arabs too. Insurance is also a thing forbidden
to Muslims by their religious Tradition, for in itself and in its
aims it is a speculation on the uncertain, and even to-day all
the True Believers are against it. This superstitious reluctance
to insure is common also in Italy and in Provence. Women
especially, who are the guardians of tradition, are peculiarly
reluctant to adopt insurance, particularly “life insurance ”,
fearing to bring down Evil on themselves. This greatly hinders
the spread of this beneficent form of contract.

The wage-sysiem is yet another type of contract that was
unknown to the overseas peoples. The status of wage-earner, a
man who “ draws ” an income, a pure income, from an employer
on whom he is dependent, the status of a working man possessing
no land of his own, is a phenomenon of yesterday in the colonies.
It originates in the very marked decline of the village group. As
long as kinsmen and neighbours were traditionally bound to
come to the rescue of anyone in need, there was no necessity for
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paid work. The French felt compelled to break up the solidarity
of these communities who made it their duty to maintain the
poor and needy; they felt this essential in order that these
unfortunates, being no longer aided, should come to “earn a
living ” in the Furopean way, by accepting a wage and
exchanging for money their power of work. First in French
India, and then in all the French colonies, * work contracts ”
made their appearance, especially in towns and plantations.
These contracts are governed by the laws and decrees of the
ruling Statessince they are unknown to the customary law of the
peoples. They fulfil—more or less successfully—the mutual-
aid system of the vanished past, now that kinsmen and neigh-
bours are no longer able to play their former part and guarantee
security to their fellows! It has therefore been necessary to
issue regulations in the colonies to ** protect  the working man,
and in these countries, as in France, increasingly to lay down the
conditions of working hours, wages, holiday-periods, holidays
with pay, etc.—all of these things being revolutionary innovations.

All this is but one aspect—how unexpected, how unhoped
for—of a profound change in native life brought about by the
French and due to the entry of the native into world commerce,
In olden days the various communities were almost entirely self-
centred and self-sufficient : each unit of the population con-
centrated on its own ever-limited interests, turned its eyes inwards,
and paid no heed to the outside world. To-day they are buyers
and sellers, ““ exchangers ” in the world markets, in relations of
sale and purchase with the entire universe. A new spirit is
inspiring and animating them ; a new medium has come to aid—
or—if we are to believe Gandhi—to pervert them. For thisnew
medium is money, which came with sale and loan: in a word
with the price of labour and of products. The lure of money has
creptin amongst the natives. Perhaps I was guilty of a crime—for
which I shall one day have to answer to my Maker—when seven
years ago the Moi tribe was for the first time making its submission
to the French Resident, laying down its arms and receiving
from him the salt of absolution, and I slipped two bank notes
into their hands, explaining to these primitive folk what the
notes were for . . . no easy task. To turn their eyes outwards,
to open up exchange relations with the whole outside world, to
start a profit and loss account with the universe ; to expose
themselves to the upheavals and revolutions which shake the
globe : such is the * message  which has been revealed to the
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simple-minded natives, for their greater prosperity-—if not always
for their greater happiness !
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CHAPTER LXIV
PENAL LAW: OLD PENALTIES

The Penal Law, the corpus of penalties, is the one where the
conflict of ideas and of taste—and of distaste—most definitely
strikes many Western minds. The native penal law of the
colonies such as it was in the Past—often the very recent Past
of yesterday—must be considered under two heads : infractions
and punishments.

As we should expect, the infractions were not specified in
precise terms in written texts. In this sphere also, we are
dealing with a customary oral law, over and above which was
the royal law elaborated by kings or chiefs, an absolute, but
also an undefined law, Travellers usually saw this only as
capricious and arbitrary, and described it only as such, but
underlying it there was a more obscure because more ancient
law, the law of kinship and neighbourhood, not formulated in
edicts, but respected none the less. These ill-defined infractions
on hoth levels might always take three forms: maferial acts,
eollective acts, religious acts.

As regards material acts. The family, tribal or communal
group is always the judge of infractions; it is enough if in
their opinion some act or deed has been committed, there is
no need to seek a motive for the deed. They pay no heed to
the question of whether the act was intended—the outcome of
a sudden impulse or of a long-premeditated, calculated design—
or whether it was simply an act of imprudence, or complete
ignorance, or pure inadvertence. To be the “author” of a
deed, though by accident or inattention, through carelessness
or thoughtlessness, is in their opinion to be guilty, and just as
guilty as if the deed were done with deliberate intent ! Amongst
the Serer of Senegal it is still the case that homicide is proved
simply by the fact that the blows delivered have caused 2 man'’s
death, What we might call “assault and battery * or * man-
slaughter ” may be an offence of hasty temper only, even if its
results exceed the normal dircct effect the offender was able to
foresee. Amongst these peoples, however, the material act and
its result, whether intended or not, constitutes murder.

Amongst backward peoples whole groups are held collectively
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guilty, as the authors of infractions punished, even though in
fact such infractions may have been the distinct and separate
work of one individual whom it Las been possible to  locate *',
The whole community—of kinsmen or neighbours as the case
may be—is held “ responsible . This is because the individual
is not yet clearly detached and dissociated from the society of
which he is a member. Our clear European conception of
personal crime scarcely exists amongst primitives : their sins
and offences are common acts both iz fact and in law.

Very frequently, much more frequently than in France, it is
the case that offences are in fact rcally communal concerted
offences committed by groups, especially family groups which
are a close body of kinsmen. Such arc the gangs which conduct
a ghazu in search of booty or in pursuit of vengeance, acting
against other gangs and committing collective crime.

These acts are considered as collective i law also, for even
though such and such an offence is recognised as the work of
so and so, public opinion is against singling out the individual
offender and prefers to exact reparations from his kinsmen or
neighbours in company with him. It is the reign of “ They ”
and “We ”; not of “He”.

We next come to religious acts—or rather anti-religious acts—
for an offence however undefined, is essentially and fundament-
ally, or is at least felt by public opinion to be, an affront to the
power and pride of the gods. It is against the gods, and it
moves the gods. A spasm of fear therefore inspires the reaction
of the group whose anger is passionately unloosed against the
offender, since feared and venerated spirits are offended by the
infraction. We cannot account for the reaction of the social
group by seeking to ascertain what injury it suffers by the infrac-
tion! It is not a question of harm done : it is emotion, and
fear, horror and terror !

Thus, when a murder is commitied : the domestic murder
within the tribe provokes an outburst of indignation. There is
something moving about any death at any time, but doubly so
if you hold the strange belief common to these peoples which
J. G. Frazer and Lévy-Bruhl have expounded. In primitive
eyes death is never * natural ”, never spontaneous ; it is always
brought about by some magic deed, the work of some malevolent
sorcerer ; murder is the mystic slaying of another, by some action
which sets in motion infernal demons, subterranean spirits, arti-
ficers of death, In backward countries murder is therefore one
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of the most frequent crimes, For every—or almost every—
death is held to be the work of some evil jinn, provoked, instigated
or set in motion so to speak by some individual who can be
sought out and found, and on whom then descends the fanatic
hate of the whole group. The man who has slain the deceased,
or has brought about his death by the aid of a demon, must
in his turn be slain. Death demands death, for the compensa-
tion and appeasement of the native gods. This belief, that when
any death occurs there must be a criminal behind it who is
answerable and who should pay the penalty, is responsible for
a vast sacrifice of human life. The progressive depopulation,
which the French noted on their arrival amongst backward peoples
in their colonies, was to a large extent accounted for by this one
factor ; the native practice of punishing by death, and death
multiplied and extended ad infinitum, supposed murderers to
whom the fex talionis was ruthlessly applied. Not only the
supposed murderer-by-magic was slain, but his kinsmen too,
who were answerable for him, and hence counted legally his
“ accomplices .

An infraction of the customary law is not only in itself an
anti-social act, it is an offence against the gods provoking the
wrath of the outraged deities. In Malaya and Melanesia,
amongst the Indonesians, murder is frequently found to culminate
in suicide. A man is seized with frenzy, he dashes abruptly
out of his house armed with a kris, he rushes through streets
and alleys savagely slaying everyone he meets; his delirium
grows wilder and in the end with a gesture of fury he slays
himself. This is the phenomenon of the man who ** runs amof ”,
murdering himself after having murdered others under the same
inspiration and excitement, The madman imagines himself led
by evil spirits : he obeys like one possessed ; he is their tool
only and their toy; slayer and slain: a plaything quickly
smashed !

Such are the infractions. What are the puniskments laid down
by traditional law? As we should expect, they are of three
types : passionate, collective and religious penalties.

When the social group believes its gods to have been assailed,
its passionate reaction is a sudden outburst of savage execration.
The penalty—so far as the word is here applicable—is the sudden
display of indignation by the whole community, the unanimous
outburst of wrath-laden hate, as soon as the offence against the
gods is realised. There is nothing rational, nothing planned,



PENAL LAW : OLD PENALTIE§ 697

in this reaction. Emotion immediately bursts forth uncontrolled,
vastly overshooting its mark ; and, being an emotional phenom-
enon, achieves the maximum pussible effect, to appeasc the gods
and to restore peace.

Things happen thus more particularly when a death occurs
within the tribe. The collective wrath leaps unhesitatingly to
accept the fact that a crime has magically been committed.
In such social conditions do not let us talk of * criminal pro-
cedure”! It is enough that the whole community is unani-
mously convinced that a sorcerer has by his magic caused the
death ; at once an explosion of fury is let loose which simul-
taneously and immediately both proves and punishes. In our own
day an English traveller saw this happen in New Guinea. Some-
one had died. A man was accused of having caused the death ;
his neighbours raised a hue and cry and he was carried off . . .
The Council of Elders, stirred up by the maddened crowd,
strove to intervene, but was almost at once stampeded. The
Elders felt they should hold a trial ; according to tradition it
was the business of the old men to pass judgment and assign the
penalty. But the Elders were rushed ; without even a breathing
space to summon the accused to appear, they sentenced him to
death. The “guilty ” man was taken aside and slain within
a few moments.

The striking point about such a story is that the punishment
was collective. Tt was a social group, in whole or in part, which
set the movement going. The family group, or the village
group, as the case may be, sceks vengeance on, or the punishment
of, its victim when one of its members has been struck down.
The solidarity of the group is active : pursuit and punishment
are usually carried out by the community as a body.

On the other hand, the punishment is collective in the passive
sense also. Even where it is obvious that the act was committed
by one individual, his kinsmen and neighbours must suffer for
it as much as he. As many of them as can be found must be
made to answer for it, for the people’s reaction is purely emo-
tional ; the whole human group must be appeased by unleashing
the anger of their gods against the other human group. Amongst
the native inhabitants of colonial territories, including even the
most advanced, we normally find—almost without exception—
that the responsibility is collective, whether within or without
the social group. If it lies within, the Council of Elders, being
first bestirred and then submerged by the hostile crowd, will



698 THE PROGRESS OF LAW

strike the kinsmen without attempting to single out the indi-
vidual author of the offending deed, even if he is very definitely
known. If it is without the group, the entire kinship of the
deceased will set out in a body, to find the relatives of the offender.
All his kinsfolk, all at least “ who eat of the same bread and from
the same pot”, will be pursued and hunted down. In the
earliest days all might be slain ; later the same evolution took
place as in Europe, they might obtain pardon by paying a
ransom or indemnity which was however, levied, from the whole
group collectively. Later still, customary law set up a tribunal,
or rather a pseudo-tribunal, a Council of Elders, a bench in
tatters such as I have seen ; but even in this case it was always
the collective act that counted. When the passion of the social
body has been appeased, when the recognised “ procedures ”
have been gone through, and the mob has ceased its clamour ;
even then the proof is not established by witnesses who have
heard and seen—not a bit of it I—but by co-jurors, the kinsmen
of the prosecutors or of the prosecuted. These co-jurors are
many in number—in Morocco and in the Atlas Mountains
the number may run up to a hundred. They are not witnesses ;
they are there simply to swear that in olden days they used to
deal as a body with a criminal offence. They are nothing more
than the escort, or the “ muster , of the kinsmen, recalling a
time when the penalty was a communal one, when the kinsmen
paid for the kinsman, and the neighbours for the neighbour.
Even to-day, amongst the peasants of Senegal and the Sudan,
the village as a whole is held responsible for minor offences.
Amongst the Toucouleurs *—as we know from a collection of
local customs made by a native in 1907 but only recently pub-
lished—it was a common thing for a whole village to answer
for the misdeeds of one in such cases as assault, theft, wilful
damage, and similar trifling offences against “ property . It
was the same in Annam and Tong-King between one communal
group and another : in similar cases penalties were collectively
exacted.

Under customary law pains and penalties are religions;
behind them looms always the appeal to the gods. For it is the
gods, authors and guardians of tribal order, who are offended.
Their worshippers believe that the gods will manifest their wrath
by some direct act and if, as often happens, they do not immedi-
ately do so, the native diviner is quick to interpret some acci-

! [A hybrid race in Senegal. EQL)
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dental misfortune as their doing. Dreading this danger, the
worshippers dare lose no time ; to appease the angry gods they
pursue and punish in their name. The criminal slain in some
places by a collective act—as amongst the Hebrews by stoning—
slain in other places by an executioner, sometimes publicly,
sometimes in secret, is sacrificed to give peace to the gods. The
Romans used to say to a man condemned to death: sacer esto,
you are a sacred offering promised to the Spirits, The death
penalty is a sacrifice offered to the gods to satisfy and to appease
ther,

It is therefore entirely mistaken to attribute private punish-
ments to backward peoples. Some have said that in the oldest
societies the punishment of criminals was purely the vengeance
taken by one individual on another. From this public punish-
ment was supposed to have been evolved—no one knows how—
as a common act of the community, and finally a penalty decreed
by the State. The development would then bhave been, as
Littré held,! from indemnity to penal system. It was not so. The
punishments which are practised amongst primitive peoples,
whether internally or externally, are a matter of public law :
they are genuine public penalties.

As regards infernal punishments : when a crime is committed
within a group, a family, a village or even a tribe, public punish-
ment will follow. The indignation of the whole body is commun-
ally displayed, either by the action of the mob or by the action
of the authority. Either way, the punishment is authoritative,
for authority may be distributed throughout the mob and
identified with the group in its entirety, or else it may be dele-
gated by the group and exercised by a separate and defined
representative, a Council or a Chief. The Chief must punish,
he has no choice but to punish, not capriciously and arbitrarily,
as has been suggested, but in accordance with the traditions.
Save in cases of tyrannical dictatorship like Dahomey, the Chief
is merely the agent of customary law; and the punishments
which he imposes are laid down by the system,

As regards external punishments dealing with offences of one
group against another, a murder between two families or two
tribes: in such cases the zendetfa or blood-feud comes into play,
But this is not the blood-feud as our old commentators used to
imagine it, a personal private act, which a person was free to

1 Origine de D'idée de justice (1871), veproduced in La science au point de oue philos.
1884, Chap. XI. (£871), rep ol 3
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carry out or not. The vendetta has two characteristics : it is
communal and it is obligatory.

It is just as much a commural matter as punishment within
the group : kinsmen and neighbours are both actively and
passively involved as pursuers and pursued. It is obligatory since
the gods have been offended and action must be taken in their
name. The spirits must be appeased; the kinsmen of the
murdered man must be cleansed of impurity : only the per-
formance of the vendetta can wipe out the stain of impurity
which their kinsman’s death has caused them. From the
Odyssey, Book X, line 130,! we learn that in Homer’s day the
kinsman of a murdered man might not lay aside his mourning
until due vengeance had been wreaked and due punishment
inflicted. Vengeance—was a duty imposed by the gods. In
Malay and Malayo-Polynesian countries there is a great, ex-
tremely murderous institution, known as Head Hunting, the
spirit of which is the same. Amongst the Dayak of Borneo the
purpose of head hunting is to avenge yourself as much as possible
on the kinsmen of an aggressor, The heads brought back are
blood-feud trophies which perpetuate the hostility between tribes,
as a result of which entire villages are sometimes depopulated.
Even after a public authority, a Council or a Chief, has been
set up to supervise the punishment of inter-tribal offences, there
will still remain the vivid memory of the duty-feud. If only
the relatives would consent to accept an indemnity or blood-
price and thus put an end to the vendetta, “ public action
would no longer be possible, Before the Italian conquest of
Abyssinia there was a remarkable transition stage between the
two systems. There was a tribunal which pronounced the
death sentence in the name of the sovereign, but this authority
delegated to the aggrieved kinsmen the duty of carrying out
the sentence and handed them the gun so that they might slay
the condemned man with their own hands !

The vendetta, 2 common duty, a public act, a compulsory
murder, executed by kinsman on kinsman may therefore be
called a penal law,

1 [There must be some printer’s etror here. I can find no such suggestion in
Book X—nor indeed anywhere in the Odyssey. EOL)



CHAPTER :LXV
PENAL LAW: PRESENT PENALTIES

From many details we can at once observe what measures
the rulers of colonial countries have been obliged to take in
regard to penal law. In view of the collective nature of the
existing penalties it frequently occurs, for instance, that kostages
are seized and punished in place of the actual offenders. The
ordeal in particular, “the judgment of God *, is at once a pun-
ishment and 2 kind of “proof”; a means of detection, a pro-
cedure for discovering the offender by an appeal addressed to
the divine beings ; a method of punishment also, since the criminal
is both discovered and smitfen at the same time. In Negro countries
the ordeal is poison ; the supposed criminal either survives, or
fails to survive, the draught of “red water™. This poison
ordeal is one of the causes of depopulation in the Black Continent.
Other ordeals are in our eyes no less shocking : the ordeal of
glowing coals in India, where the victim has either to eat or
to walk over burning coals. If he is more or less seriously
burnt that proves that he is guilty and he is instantly punished.
Then there is the alligator ordeal of the Negritos, especially
the Nigerians. The suspected person is thrown into the river
and if a crocodile seizes him the blow of the saurian’s teeth is
proof and punishment in one !

Some of the penalties too, which are punishments only,
without aspiring to be proofs, seem at first sight to call for the
interference of the authorities. The * popular ” collective act
of stoning is the work of the suddenly excited mob who pelts the
guilty person with stones. In various places this is the accepted
fateoftheadulteress. Not only amongst the Negroes, but amongst
the Muslim Arabs too and even in the Egypt of yesterday, the
unfaithful wife was cast out of the harem to be stoned by the
populace, ever ready to take an accusation as a proof of guilt !
In certain places #orfure too was still applied to the errant wife ;
in the French Slave Coast she was boiled alive ; in Bornu ! she
is flogged to death. Mutilation has not yet disappeared and is
sometimes of refined cruelty. In Thailand (Siam) there were
still some remote corners where not fifty years ago an adulterous

! [An ancient kingdom in the N.E. of Nigeria, S.W. of Lake Chad, EOL]
5.0.C.~2 701 x—2
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woman was, s0 an author tells us, “ abandoned to an accustomed
stallion—for infamous purposes ”, other less . . . far-fetched . . .
cruelties are even more widespread. For other offences amongst
backward peoples the exiraction of one or several teeth was
practised ; amongst the Australian aborigines the dislocation of
a big toe by means of a red-hot stone ; branding was frequent
also, not only as 2 punishment but also as an amusing entertain-
ment ; so it was too amongst the Abyssinians.

With our ideas of law and order, we believe that a2 modicum
of humanity should be guaranteed to the accused and to the
condemned ; we must take some action in these matters, and the
French have done so, even 1o the point of causing a revolution
in penal law. We must analyse the agencies and the methods
by which this revolution was brought about.

The agents or actors in this change were primarily two :
the individual and the authority.

At the very beginning of relations, before any power in the
western sense had been able to gain a footing in overseas countries,
the individua! European, explorer, conqueror or adventurer, some-
times stepped in, as we learn from travellers’ tales and often
from novels. The traveller Phileas Fogg nearly lost his wager
by snatching from the pyre 2 Hindu widow who was going to
be burnt. Similar acts are in reality fairly common. Some
fifty years ago in Central Africa a most impulsive Scot—how
rare the species is l—saved the life of an accused man by throwing
away the poison he was about to drink as an ordeal. The
rescued man was bitterly and justly resentful, for his European
saviour had prevented his proving his innocence according to the
respected custom ; he was a chief, his people now suspected him ;
he was a ruined man. It is not easy to make peaple happy!

French authority acts more tactfully in order to approximate
penal law to French ideas of law and order. Occasionally in
certain countries the reigning sovereign, under European influ-
ence, without waiting to be forced, spontaneously decrees the
abolition or the reformation of the penal system. This not
infrequently occurred in Islamic countrics, Thus in the Otto-
man Empire the penal shariyah was abolished or reformed as
early as 1858. In Egypt also, in 1855 and 1883, and still more
by the penal Codes of 1904 and 1909, the penal system was
overhauled with the express reservation of the “blood price
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which was consecrated as a religious duty by the Quran and by
the Sunna; this is known as the diyah, and this the new codes
were bound to respect. Tn Tunisia a decree of the Bey dated
1914 reformed the penal system fairly thoroughly, reserving still
the right and duty of the vendetta which tradition strictly up-
holds. In Morocco before the French Protectorate, the crowned
Sharifs had laid a heavy hand on certain features of the old
penal law, especially to limit the co-juror abuse, namely, the
privilege enjoyed by the accused of getting innumerable co-jurors
to crowd round him and bear witness to his “ morality ®. In
the heart of a tribe only the seven neighbours will have the right
to be summoned as co-jurors.

It was the new French Government, however, which was
able drastically to prune and cut. From the very beginning in
Algeria the Muslim gadhi lost his penal jurisdiction. For the last
hundred years only French magistrates have been “ competent
to deal with offences and punishments. This change of pro-
cedure circuitously and indirectly undermined the foundation
of the penal system, for it is the business of French judges to
dispense French law. In other places the old penal system was
openly and directly attacked by the three familiar methods of
abrogation, reformation, innovation.

By substituting for the traditional native system French law
as laid down in the French Penal Code, the old system was
formally abrogated. With a few minor modifications the French
Code of 1810 was transplanted into the colonies ¢n bloc. In the
less advanced countries where so high-handed a method is not
yet desirable—amongst the Berbers and the Negritos! for
example—a transitional procedure is being introduced : instead
of promulgating the French Penal Code as one indivisible body
of law, which implies the complete abrogation of the old system,
only such items of this as seemed shocking were individually
abrogated. The right of sancluary was, for instance, in common
use in Africa, This was a criminal’s privilege of escaping punish-
ment by taking refuge in a Mosque or Temple ; or even some-
times by placing his hand on the entrance gate of some ail-
powerful lord. This right of sanctuary was directly contrary to
the interest of the State, and nothing was in French eyes more

t This was written when a decree of February 17, 1941, had equipped the whole
of French West Africa with a Native Penal Code modelled on the French Code.
See my criticism of this in the Bibliography, No. 11, p. 733, below. The scheme of
a Native Penal Code for French Equatorial Africa was much less radical. It was .
only a re-modelling of the native customary system, and was to be applied *“ by
stages "' (par parliers).
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undesirable. It was therefore abolished on the grounds that it
impeded the work of the Courts. It was a fehoo that was an
obstacle to the function of the State as an instrument of security.
It was “ contrary to law and order ™.

Another item was mutilation. An order of the Governor of
French Equatorial Africa in 1930 forbade the practices of mutila-
tion and amputation, whatever their purpose might be, even if
the purpose was a religious one, as was the case in the initiations
to the magicians’ brotherhoods where “ bodily injuries  were
secretly inflicted. A circular of 1915 forbade the Moroccan
Berbers to practise any penal mutilations such as were customary
among these mountain people. If the French have not done
more in Aftica, it is because they have long been afraid of meeting
unconquerable resistance by the natives which would make their
laws a dead letter ; this would be good neither for their authority
nor , . . for their pride. A whole new penal code is planned
which would mean a very wide extension of the French Penal
Code to these countries with only the necessary adaptations.

In actual practice, however, the unflagging influence of
French administrators, using advice and pressure, as they know
s0 well how to do—a thing which commentators fail to notice—
has succeeded in abolishing, without invoking the law, many of
those traditions which most gravely shocked French ideals and
French thought, inveterate though these traditions were. Let
us not undervalue the quiet, persistent work of the French
official in going beyond the letter of the law. As for the ordeals,
there can be at present no question of stopping them every-
where. In many places they command immense respect as
veritable judgments of God ; more caution is needed than the
young Scotsman displayed !

While the old penal system has been more or less extensively
abrogated it has often been simply reformed. The principal
rcason for reforming it has been to make use of some of the
punishments of the old system for the French Penal Code, while
adapting them to the needs of government. This was done by
reducing them to writing and promulgating them as laws and
decrees in order to clarify and define them, thus eliminating
the element of caprice which was justly complained of, This
is why, in Negro countries especially, collective punishments and
corporal punishments have not been abolished. What are you
to do when it happens, as it often does, that a criminal cannot
be discovered because the natives, who know perfectly well who



PENAL LAW . PRESENT PENALTIES 705

it is, refuse to give him away ? If you hold by the conceptions
of French law, according to which only the actual offender can
be prosecuted, the individual authur of the offence, arc you to
abandon the attempt to punish?

When a conspiracy of friends and neighbours defies the law
by shielding the criminal, the French hold them as a body
responsible, not as of old for every offence, not even for a murder,
but, for instance, for setting fire to a forest, 2 common occurrence
in these countries. In such a case, if the real offender cannot
be traced owing to the anti-French complicity and obstinate
silence of his fellow tribesmen, the French have made use of the
traditional native law, while transforming it and adapting it to
their need of enforcing law and order, and have proclaimed
the village or the district collectively responsible for the offence.
The old penal law was thus exploited only the better to guarantee
the security and the prosperity of the natives themselves to
which such fires were fatal. When Pasquale Paoli * was seeking
to establish new order in his native island, and siriving to
prevent the damage and destruction caused by hunters and
shepherds, he resorted to the same expedient. He made terri-
torial or family groups responsible for damage caused, when
they refused to assist the authorities by informing against the
offender !

In the same spirit corporal punishments have been adapted
to the new French régime. Flogging was legally abolished in
all colonies where the French Penal Code was introduced, but
it was still sometimes used in practice, at least at the beginning
of the occupation. Certain punishments in use by the natives
had to be borrowed from them. For French penalties, fines
and imprisonment, had little deterrent value, either to intimidate
or to reform the numerous delinquents who took a pride in
playing the “recidivist ”. The Negroes are ofien scized by a
violent urge to gratify their vanity by defying authority. The
paranoiac who enjoys playing to the gallery is no uncommon
phenomenon amongst the Bantu.

In matters of penal law, innovaiion has also been employed
both as regards offences and punishments.

1 [Pasquale Paoli (1725-1807) was a Corsican general and patriot who success-
fully drove out first the Genoese and then the French overlords of Corsica, In
the intervals of fighting, Paoli proved himself a capable and far-sighted administrator,
He twice spent long periods in England, where he was a very popular figure and
made many friends, includmg Samuel Johnson (see Boswell). The British Govern-
ment granted him a pension and the last twelve years of his life were spent in
London. EOL]



706 THE PROGRESS OF LAW

New offences were a revelation : acts unpunished by custom-
ary law now became offences under the Penal Code, and the
schedule of crimes and misdemeanours was considerably enlarged.
Theft in particular is no longer tolerated, as it was when the
natives knew no distinction, or very little, between meum and
tuum where personal movable goods were concerned : such a
thing as theft did not exist, or only in very embryonic form.
Tradition gave every man a right to help himself to food supplies
or products belonging to his kinsmen or neighbours if he wanted
them. This explains why early travellers in distant lands were
surprised at being plundered of their movable possessions while
the natives, as they discovered later, had no idea that there
was any objection to this sort of stealing. The idea of theft is
entirely new to the more primitive primitives.

Where we consider kidnapping an offence, backward people
often consider it a right or even a duty. While marriage by
capture is not, as used to be thought in the early days of ethno-
graphic research, a real and effective kidnapping, it is at least
a feigned and ritual capture carried out by deeds and gestures
which may deceive the administration. It has happened that
a French magistrate, seeing a turbaned horseman gallop like the
wind carrying off his bride lashed on behind him, has wondered
whether this was not a case of cruel kidnapping! Whereas it
was in fact the procedure prescribed by tradition and carried
out with the approval of all the interested parties. To punish
the carrying of arms is another invention of the White Man. The
fact that a man has a cutlass or a dagger stuck in his belt or
hidden in his bag is an offence known as carrying forbidden
weapons. There have been cases where natives were stupidly
prosecuted for carrying these traditional objects merely as tokens
of rank, as in other places great folk carry the more pacific token
of an umbrella—whether with a metal or wooden * stick ”—
born of our rain-ridden climate !* This was an error of applica-

1 [In such a case the umbrella actually in question may have been an import
from the damp climate of France, but the use of the sunshade or umbrella in the
East is of immemorial antiquity, ‘as is testified by the sculptures of Nineveh, the
frescoes of Thebes and Memphis, and the vases of Greece. It was known in China
2,}(1300 years before Christ. The folding umbrella was known in the days of Aristo-
phanes.

The sunshade or umbrella as a symbol of royal majesty has been used in India
from time immemorial down to the present day.

It was first brought to France from Italy by Catherine de Medici, but it was
rare in France as late as the second half of the 16th century.

See an interesting monograph on * The Sunshade . . ,* by Octave Uzanne,
London, 1884. EOL] P o ,
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tion and interpretation : the catalogue of such errors would be
a long one, for it would be a catalogue of unintelligent blunders
due to lack of the wish and of the cffort to understand !

The French view of other offences was not accepted by the
natives without opposition. It required armed force to impress
on the inhabitants of the Sahara that the ghazu was an offence.
It used to be carried out by a group of raiders mounted on
swift camels who set out for some distant spot to seize and lift
other men’s cattle, sometimes aggravating matters by kidnapping
a woman too if opportunity offered ! It needed a great effort
of education and intimidation to put an end to this relic of the
past : not by any means always so completely past !

The French have introduced two new penaltics wherever
they rule : fine and imprisonment.

The fine was in some places already familiar to the natives,
but not at all in the European sense. Fines countenanced by
the Berber customs of the Maghrib, and notably by the Kabyles
of Algeria, were not imposed for the benefit of the State or of
the Chief, but, in part at least, for the private profit of the victim
of the misdemeanour. They were divided between the Council
of Elders and the injured family., The tax-fine, the collection
of a due penalty for the benefit of the Treasury, is a new pro-
cedure, often little understood by the parties concerned. If and
when they have the money available they do not look on the
fine as a punishment ; kinsmen and neighbours subscribe, as
they were wont to do in olden days on other accasions, to provide
the condemned man with the means of paying his fine; it
costs him nothing therefore beyond the implied obligation to
do as much for them another time !

Less than thirty years ago in Egypt it was a common thing
among the jellakin of Said for a whole village to raise a subscrip-
tion in order to pay the fine due by one of its inhabitants : a
practice forbidden in the colonies by the French Penal Code.

To the natives of the French colonies imprisonment is a new
idea. For one of the symbols of the State is the prison built
expressly to confine delinquents. The Negro kinglets had their
dungeons, but no prisons. Imprisonment may therefore be for
the natives in certain cases more cruel, in others less so, than their
old punishments would have been.

Sometimes more cruel, as we have seen in Abyssinia ; when
the detention was long, a life imprisonment perhaps, despair
would overcome the condemned man ; he often died of it after
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a few years; and imprisonment in Abyssinia was harsher than
under the French. It may on the other hand, be less cruel,
especially in Islamic countrics. The Egyptians and Algerians
have no objection to going to prison ; for while in gaol you are
housed and fed ; much better housed, much better fed than the
innocent fellak outside! Public opinion saw nothing in the
least shameful about being sent to gaol ; on the contrary, a2 man
felt a certain pride in thus getting—oddly—into touch with the
authorities. I have myself observed that a man’s release from
prison constituted in Egypt a festive occasion for his fellow-
villagers, who assembled in front of the building to do honour
to this fortunate comrade and carry him home in triumph !

Another new idea was banishment. The fact of being exiled
from their native country, of being cut off from all their kinsfolk
and from all their neighbours, of being absolutely uprooted and
thus losing all their rights in their own community, made banish-
ment in their cyes one of the severest possible penalties, much
more severe than it would be to a European.

Lastly, the corpus of offences and punishments, known as the
indigénat, which has been drawn up by the Administration and
not as in France, by the legislature—nulla poena sine lege—this
indigénat, softened and tempered as it is in our time, is to the
native a galling innovation, against which he is here and there
already beginning to protest. This unprecedented form of penal
law, which is as we see not always identical with French law,
is from the point of view of French law a deviation and an
aberration.

From all this it is clear that the French system of punish-
ments is not welcomed by the inhabitants without protest or
oppasition. In distant corners, in remote up-country places far
from the eye of authority, they surreptitiously and obstinately
bring their ancient penal law again to life.

Even amongst the Kabyles the text of a ganur has been found,
the record of the customary law of a Berber village which was
being circulated secreily—* under the bournous *, as we might
say. One article of this document prescribed a fine, payable as
usual to the jamda's, the Village Council, for anyone who de-
nouced a crime or misdemeanour to the French authorities, thus
preventing its being dealt with according to native customary
law.! The old resists the new, often with vigour, sometimes with
success. Desire to reform does not always mean ability to reform !

! See L. Milliot, Hespéris, 1926, No. 4.
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CHAPTER LXVI
PROGRESS OF LAW AND ITS RESULTS

In conclusion we must briefly review the dominating facts
which we have observed, or caught a glimpse of, that govern the
legal conflict of European peoples in contact with overseas
countries. It is a conflict unique in kind, and by no means a
mere “ conflict of laws ” in the ordinary sense, for the climates
and the actors are exotic. It is between groups—the dominant
group and the subordinate, the governing group and the governed
—who are in fact different, and in law unequal.

They are different in fact and, the better to express the contrast
between them, I have ventured to say that they are strangers,
foreigners, The state of advancement which they have reached
is not the same—farfrom it. The ruling people belong to a State
or a Colonial Empire ; they are of one nation, or as in the case of
the English, several nations organised and federated. The
people ruled are of a tribe or town, or a group of tribes or towns,
but they are ncither a nation nor a state, nor have they the
corresponding  attributes—unity of speech, unity of power—
formally granted, permanently maintained, They lack con-
formity and continuity.

From the legal point of view they are, almost always, unequal,
since up to to-day, at any rate—without prejudice to to-morrow—
the one of the two groups in contact is master and the other
subject ; the one ruler and the other ruled. Though it is true
that we increasingly desire, the French especially, but other
European nations too, that there should be partnership and an
integration of the two groups concerned, they remain unequal
in their relation to the law : the one is superior, the other inferior ;
the one makes the laws, the other has laws made forit. We need
feel no surprise that the actual contact and the legal conflict
between these different and unequal groups demand the constant
intervention of the ruling state to secure order and progress
amongst the ruled.

This is the cardinal fact of the collective conflict in overseas
countries : the perpetual interference of the ruling group in the
fate of the group they rule : and this notwithstanding the fiction

of non-interference, very solemnly proclaimed by our French
710
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laws. Ten times our French legislators have promulgated the
policy of Gallio, the brother of Seneca who was in Roman times
proconsul in Corinth, when the Jews haled the agitator Paul of
Tarsus before his judgment seat : * O ye Jews . . . look ye to it ;
for I will be no judge of such matters.” * French policy is
Gallio’s, at least so it would seem from the text of French decrees,
The governor who hastily takes a plane to rejoin his post, ** hurries
to keep aloof ” if we are to believe the laws,

His task will be by stern experience—often all-too-short and
which his successor will have to go through in his turn—and
by diligence to minimise the inevitable interference which always
takes place and is bound to take place. This falls under three
main heads : the object of action, the method of action, the effect
of action : the infention, the procedure and the resull,

The object of his action, his conscious or unconscious aim, may
be summed up in one word ; he seeks comfort, but the comfort
of all, of the ruled as well as of the rulers, whereas in olden times
men preached saloation or sought for kappiness, In the early days
of French expansion the aim was to impose salvation on subject
races, or at least to ensure their happiness. This was too
ambitious a design, and was abandoned by the States for the
reason, or on the pretext, that salvation and happiness are relative
not absolute values. To each his own salvation, to each his
own happiness ; it is true that for different peoples “ each his
own truth > holds good in the moral and human sense, according
to the various states of society.

Material and spiritual comfort, more ease and repose, more
profit and more hope ; these things pre-suppose three beneficent
conditions : security, prosperity, morality.

To be able to go and come, to be able to act without peril
of any kind : that is secarity ; to work and earn without fear of
being frustrated : that is practical security. Legal security is
achieved by the drafting of laws and the definition of rights, so
as to give to contracts and transactions the simplicity and the
stability which provide protection and guarantee.

To enrich ourselves while enriching them: that is prosperity.
“ Enrich us, enrich yourselves ” is the slogan. Buy morc, and
become what has long been termed “a good consumer ”; to
achieve this you must develop resources and export goods, you
must produce and make a profit : such are the mainsprings of
prosperity.

! [Sec Acts xviii, 12-17. EOL]
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Comfort and consolation in the spiritnal and human sense :
that is morality. Under every sky where they hold sway, the
French aim at creating a moral order beneficial to both popula-
tions ; reforming not only what they find inconvenient and
damaging to their interests, but also what they find skecking to
their feelings. They claim, rightly or wrongly, that they are
striving to promote and guarantee to the colonies a moral idea,
not only in the relationship of * master ” to ** subject ”, but also
in the relationship between “subjects”! Thus understood,
morality has wide implications ! We may thus express them :

First comes humanity, humanity pure and simple, a negative
not a positive ideal : not to shock, not to injure, not to bully,
not to ruin others, Next comes dignity, which the French try
to confer on their overseas peoples by respecting in them—and
making others respect—both in de facto and de jure relationships
their honour, their legitimate pride, their traditional ways of
life and thought, The “ policy of consideration ™ has this end
primarily in view. Liberty is also implied, but a limited liberty,
affecting the relations of father to son, of wife to husband,
of chief to subject. This liberty puts an end to despotism, to
arbitrary power, to all that is anarchic or degrading. It guaran-
tees certain “rights of man ” pending the day—near perhaps,
perchance far off—when they will be proclaimed. Lastly,
equality comes into play at least in the plane of law, in proportion
as the French transform their domination into a partnership
involving consultation and the native's taking a share in the
designs of the ruler. Such is already the case in those countries,
in many ways privileged, which the French call the old colonies.
It is the same too in at least one English case: the Maoris of
New Zealand have in their own country exactly the same rights
as the English ; they are Members of Parliament; they are
Ministers, such as in the French colonies every “ graduate”
dreams of being.

The comfort aimed at is the common comfort of all. In olden
days all that was thought of was the comfort of the rulers and the
European enterpriser. To-day the claim and intention is to
seek the comfort of all, bilaterally and reciprocally : to ensure
order and progress, intimately linked for the common benefit
and the common advantage.

Such being the objects of French action, what are the
methods?  What procedures are brought into play to secure
more comfort in the colonies? Legal methods, since those are
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the only ones that figure in our “ technique of progress . We
must distinguish between actions and agents.

The actions of the French are all those changes which they
impress on overseas law, after having stated that they would let
it develop and evolve in its own way, as it was doing before their
arrival ; changes which are veritable revolutions on five different
planes.

The act of passing from oral fo written law was a revolution in
the form of law. It passed from traditional to regulational law,
from customary to legislative law. It was the re-editing of the
ancient system by the very deliberate intention of the legislators.
So far was it carried that a script had to be invented and presented
to peoples who possessed no writing, so that a written law might
be set up for them |  From speech to writing, that implies records,
the registration of the judgments of the Courts, the preservation
of legal files for continuity and security.

The act of passing from secret to open lmw, from concealed to
public law, from occult to proclaimed law, was another revolu-
tion. The old traditional and customary system was preserved,
transmitted by the ears of the old men—as the phrase ran in
Madagascar—and dispensed by the initiates alone ; to-day there
is law unconcealed, known to all, being recorded in writing and
more and more open to public criticism ; a law of which no one
henceforward may * plead ignorance ” as the saying goes; a
law which consequently will offer the native, I had almost
written the commoner (usager), more stability and security.

The act of passing from parental to national law is a third and
the most fundamental revolution. Almost always, if not always,
amongst the less advanced peoples of the colonies, law is a tribal
or family affair, and therefore parental. You belong to a group
which consists of your kinsmen or those whom you believe to be
your kinsmen—whether they really are so or not—and all of you
believe yourselves to be the descendants of the same distant
ancestor—mythical or not—you believe yourselves to be all of
the same blood and of the same spirit. To be a kinsman or not
a kinsman—"* to be or not to be, that is the question ! To be
a companion or a stranger: that changes everything. The
great fact of French rule is that there now is a common, territorial,
universal law, valid for all, weighing on all, a national law in the
fullest sense, which has nothing to do with kinship, nothing to do
with religious faith, nothing to do with the complex of inter-
woven bonds which used to create groups in the colonies. There
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is one unified law or, as we might better express it : one unify-
law (droit-unité).

The act of passing from rilual fo secular lmw is an act closely
akin to the preceding, to the transformation of parental into
national Jaw. When tribes and towns were grouped together
under the banner of one great religion, when moral unity was
achieved by the success of one universal cult, notably by the
triumph of Islam, law was ritual, religious law. No one con-
ceived that one and the same law could prevail throughout a
given country for all the inhabitants unless these all professed the
same religious faith. Even the Turks, much more progressive
people than has been recognised, even they never dreamt of
imposing their laws on the Jews and Christians of the Maghrib.
That was an idea which never crossed the mind of good Musul-
mans. It was the French who recently for the first time secular-
ised, in order in the first place to anify and secondly . . . just to
secularise. There was to be the same legal system for all the
inhabitants whatever their religion ; the attempt tends towards
simplicity and security, since at every level there is greater unity.

The act of passing from communal fo private law, from collective
to personal law, is the fifth and last of these legal revolutions.
Most frequently though not always, the parties concerned were
collective. They were families, or tribes, or fractional groups
of various kinds who had rights ; they were never, or practically
never, individuals, “ particular persons > either in the active or
passive sense. Two families for instance made a contract uniting
a young couple ; families or tribes sought vengeance and sought
it in more recent times before Councils and Chiefs. To-day,
however, individual rights arc increasingly disclosed by French
laws. The party to a suit in the colonies is now, thanks to the
French, usually an individual. On the legal plane the French
may be said to have created the individual. They are the inventors,
of individual rights in their colonies.

Keeping our minds still on the methods of French action we
may sum up all these phenomena as marking progress from the
obscure to the precise. Law was obscure when it was oral, when
it was secret, when it was tribal, when it was ritual, when it was
social law, It was uncertain, indeterminate ; too often it spelt
ever-recurring conflict and fighting. In reducing law to writing,
in making it patent, public, territorial and national, above all in
making it individual, the French have made it certain, clearly
defined, less and less open to question. The aim that has been
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achieved has been to convert the doubtful into the certain by
fixing and at the same time changing it. The procedure that
has been everywhere followed and realised of dsfining rights in
their data and their consequences, is in line with French modes
of thought. Itis in this positive sense, and of course no mystic
sense, that the French were predestined not to conquer but to
establish order and progress in distant countries. The funda-
mental characteristic of the French mind is revealed in defining,
delimiting, organising, and bringing into the jungle of tradition
clarity through unity.

In doing this the French are founding the Sfate in the Roman
and French sense, which is firmly based and established in that
it means Law reigning over all and obeyed by all. The State
is thus the stafut réel, national law in operation over a given,
defined area. The State is also law and order imposed on all
without exception. Finally the State is also—to use the English
expression—the Keeper of Records, the maintainer of archives,
where documents are preserved and title-deeds transcribed to
preserve rights. The State is finally the Raiser of Taxes, since
it is an expensive business providing a written, public, universal
law to be always obeyed. Order, records, toxes : these are aspects
of the State : these are the seals the French set on their colonies.

Having dealt with the methods of French action, let us
consider the agents.

First there are the rulers (gouvernanis), who will sometimes
intervene, many militari, in a way unwelcome to the ruled, to
impose that order and that progress which they wish to sec pre-
vailing. Apart from the rulers properly so-called, the legislators
and administrators, and indeed before them in time and more
important than they, there are what we might call the itinerants
(cireulants) and the tesidents (habitants). The itineranis are the
passers-by, the explorers, the travellers; and then the *tourists »
who exercise no negligible influence on the state of mind of the
original inhabitants. Who can measure the changes which the
tourist has brought about in the customs and the laws of these
countries? The residents, all the colonists, and the people who
settle for a considerable length of time, all these have an influence,
of which they are not unaware, on their servants, their suppliers,
their clients, their partners and their enemies . . .  Adding these
things together, their total influence is very active.

Nor must we forget the contribution of the ruled, those who
on their own initiative have worked in favour of order and
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progress. Among these are some monarchs, some great ones
like the Emperor Gia-long in Annam over a century ago. There
have been little kinglets too, and simple tribal chiefs, sometimes
forming a precarious confederation of small native clans, ~Finally,
there have been individuals who have returned home after
spending some time in France and have brought new ferments
into their tribe, They have found followers and have helped—
often unawares—to encourage unprecedented novelties in laws
and manners. It is through such individuals that parinership
between rulers and ruled is freely brought about, producing
change : for better or for worse.

The effects of all these influences, their results, desired or
undesired, may be beneficial, or alternatively, harmful.

In early days, more frequently than at present one result was
the disappearance of the conquered people if they were too back-
ward to adapt themselves, or to be adapted, to a new scheme of
life. This was the tragedy of the Tahitians, the “ Immemorials
as they have been aptly called,! whose being centred wholly in
the past, slaves of their own traditions and therefore doomed to
elimination in the various ways we have described.

A second result, increasingly manifest nowadays, is the
opposition between rulers and ruled, because the latier do not
willingly lend themselves to the adaptation which the former
propose or perhaps seek to impose. This opposition may take
the form of mere repugnance or of active resistance : two degrees
of the same thing. It may show itself in active defence against
the law-giving of the rulers or in veiled and perverse refusal to
co-operate, a “passive resistance” sullenly maintained and
keeping alive a feeling of hostility which the rulers find extremely
difficult to overcome.

This does not exclude a third result : the presersation, some-
times even the revival of a recent past. The French are fortun-
ately beginning more and more to understand that an established
order which has proved lasting, however coarse and crude it
may be, ought, as far as possible, to be preserved in an adapted
and improved form. That is in fact the only way to preserve.
No one should blindly destroy, out of fatuous vanity or for the
pleasure of asserting his own power, a system of law which had
its value. The French wish to conserve, and they are fortunately
striving more and more to do so, not overlooking their neighbours’
example. At times they have done even more; they have

1 [See p. 459 EOL]
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testored and re-established a customary law already abolished,
and have brought again to life institutions that were already
obsolete when they occupied the country. This rebirth of the
past is undertaken whenever it is thought that it would benefit
the native , . . and the new occupier of the country.

The last but not the least result, and one which always occurs
—often unsought—is the reform of the customary law which often
goes so far as innovation, when some previously unheard of statute
is introduced of which there was no equivalent in the old system.
The railway code for instance leaps to mind. New objects and
new needs bring new regulations. This transformation is far-
reaching. We have shown on the plane of law, of labour, and
of craftsmanship, in what ways material progress in the colonies
is more advanced, often much more advanced, than it is in
France. The French implant and invent and apply in their
colonies many things which they could not do at home. Many
procedures and processes are “ perfected ” in the colonies, where
you can start as it were from scratch and with a clean sheet.
This is one of the meanings, amongst others, of the term * new
country ”. It has, for instance, been possible to build houses
and towns and a whole new ““ urbanism *, on empty land without
demolishing anything! Witness the Torrens Act! the Land
Registration System which extends as far as Indo-China, but
does not exist in France !

Nevertheless, this transformation displays characteristics
which demand attention. It is frogressive, advancing by degrees
and therefore by starts; it is unequal, advancing according to
surrounding circumstances and therefore according to locality.
It does not always show either the same result or the same value.
A crucial fact which people all too often overlook is that the
various counfries of overseas colonies are inhabited by peoples
whose condition and development are very varied. There is
another fact to be borne in mind : that even in the same couniry
you always meet some advanced and some backward people,
some acquiescent and some recalcitrant people; some people
who march forward, and some whose thoughts are always towards
the past. Hence we must never imagine that a moment has
come when the same system can be imposed on all the inhabitants

! [Sir Robert Torrens introduced into South Australia in 1857 a system of Regis-
tration of Titles o Land which proved so valuable that it was quickly adopted by
the other Australian States, by New Zealand, most provinces of Canada, and by

othet parts of the British Commonwealth, It was also copied by other countries,
EOL]
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of every colony. We must give separate, distinct attention to
the advanced and to the baskward.

The advanced, the frenchified, are sometimes called the
“evolved ?. 'These have had to be dissociated from their tribe,
to live in a new spirit according to their new needs.

The backward are those of arrested development, whom a
company commander would call the stragglers, who follow the
column limping and out of breath, and who must be considerately
coaxed into improved ways. There must be a diversity of solu-
tions : we get a glimpse of this as we examine the facts.

We must repeat that transformation supplemented by
innovation in the colonies, has above all revealed the individual.
This is the most profound of the changes wrought. The French
have created the individual with his own property, his own
activity, they have endowed him with dignity as well as liberty ;
they have guaranteed his individual rights : the right to possess,
the right to work, the right to travel, the right to earn independ-
ently of the old-time group. Thus in the material plane a most
important new phenomenon is seen in colonial countries :
personal work which immediately becomes rational work. It is no
longer the group, with its traditions, and its superstitions, blindly
followed and obstinately guarded, which is the driving force and
the agent of all that is done. It is now the individual who is an
owner, who is a wage-earner, who is a worker, who is a director,
who is a speculator and an exporter, who draws cheques on his
private bank account. To-day it is he who is the producer,
master of his own actions as of his own earnings. He is thus able
to indulge in rational ordered work directed by reason and
calculation. He is weighed down by nothing resembling the
collective customary burden under which he laboured in olden days.

It matters little that all these changes have been wrought by
injunction or by suggestion. Now imposed, now proposed, their
effect has been to create the French Empire in a legal sense,
from the fact that the legal traditions of the native inhabitants
have been most profoundly changed. This is the phenomenon
of the Empire : unity of law to provide for security, prosperity
and humanity. This unity, however, has been realised and
consummated, not brutally and suddenly, but by partially and
gradually approximating to each other two systems that remain
nevertheless distinct. Diversity must exist in the countries of
the French Colonial Empire : in the languages, in the manners,
in the systems, as in the minds and in the ideals,
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If we Frenchmen are always the bearers of unity, if we wish
therefore to act usefully and rule happily, we can do so only if
we are wise enough to preserve the variety of our overseas Empire,
that variety which gives pleasure and creates beauty. For every
human society is a work of art,






EPILOGUE
POSITIVE COLONIAL POLICY

Having attempted to recapitulate the facts, I must now
round off this account with a conclusion. The conclusion will be
also a forecast : for the ultimate aim of objective study should be
action : scientific, methodic action founded on reason, experi-
ment and observation, guided by calculation and tactics, not by
some visionary chimaera, still less by passionate fanaticism :
deliberate action, neither inspired nor mistaken, Let us sketch
in outline such action as should govern the relationships between
rulers and ruled. This implies sketching 2 positive * native
policy ™, or drafting an applied “colonial sociology ”. Three
elements must be recognised : the abjects of such action; the
mathods of such action and the errors of such action.

The objects of this action are the theses and ideas which ought
to direct positive policy in the colonies. This phrase is Auguste
Comite’s, the inspirer of sociology, the founder of the study and
the coiner of the word. He was the first who ventured to assert
that no action is valid and legitimate that is not founded on
knowledge ; that before you attempt to mould the future you
must penetrate the secrets of the present ; that law-givers and
administrators are not omnipotent ; that you must rise in revalt
against those lawgivers who are wooed by philosophers and
over-encouraged by the commentators—men like Helvétius and
Sieyés—who claim for themselves the magic power of remodelling,
or recreating, the whole social order without opposition or
control. Thinking of themselves as magicians, they believe that
the decisions of the rulers have unlimited power over the order
and progress of the socicties they rule. They are under the
illusion that the ever-infallible mang of the people has been
breathed into them by the votes of the electors or the will of their
protectors ; for them real Truth resides in the supernatural.

Let us therefore remember that every technically and morally
justified action must be scientific, and consequently methodical ;
that it ought to draw its inspiration from reason and not from
passion, and be the product of calculation not of impulse. To
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achieve this, it must be prepared and informed. It must be prepared
and not improvised ; worked out and not opportunist ; it must
be carried out by planned and premeditated effort. Never,
therefore, must you act suddenly and haphazard by some accident
or to meet some occasion ; you must assemble your materials
and get your instruments into position : all of which requires
Time, the lord and master of creative work. Your action must
also be authorised and informed. The whims or wishes of the law-
givers must be inspired and directed by the authorities or by
experts of ability. The artists in this case are the men who
know and therefore who car. In the current jargon of to-day,
action must be directed, but founded on the data of knowledge,
and not on the * plans ” hatched out by amateurs and writers
of romance. You must give right of way to those who possess
knowledge and wield authority in other spheres than newspapers
and meetings, and invite them not only to advise on the methods,
but to offer their opinion on the efjects of your action by suggesting
the goal and the aims. Let the competent and the well-informed
state the aims and set up the targets, let them design the action
and the methods of puiting it into effect.

To mould the future you must know the present: to know
the present you must also know the past, which in many ways
explains the present. To be well-informed as a * scholar * you
must begin by assembling and ordering your facts, describing,
defining, classifying, comparing, Above all you must penetrate
and understand the meaning of the facts, and grasp their under-
lying significance ; to sum it up, you must explain them and be
able to trace their immediate results. You must cultivate the
feeling that all these facts of community life have their nature
and their tendency, that they follow their own line, that they are
not governed by the caprice of law-givers and reconstructors,
but by their own laws. If you are to grasp the nature and the
tendency of these social facts you must have the “scholar’s ”
two instincts for necessity and diversity.

The instinct for necessity means knowing that all these pheno-
mena, governed as they are by what we call laws, are in the
present indissolubly linked to their past, as their future will be
linked to their present. This is what Auguste Comte has said :

the scientific doctrine of policy considers the social conditions under
which observers have always found the human species existing, as
the necessary consequence of its organisation. It conceives the aim
of these social conditions as determined by the rank which Man holds
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in Nature’s system as this is fixed by facts without being thought to
be capable of explanation . . . It farther conceives that for each
degree of civilisation political combinations have as their sole object
to facilitate the steps dictated by the nature of things, after these have been
precisely determined.

In other words, the idea is that social phenomena are not at
all unregulated phenomena, but that they merck along their
course. Legislators cannot, without evil result, give rein to their
fancy for reversing and destroying. The line along which these
phenomena are moving must first be ascertained, and then by
constant effort prolonged or corrected.

The instinct for diversity means paying attention to these social
conditions which are poles apart, ranging in these countries
from the primitive to the civilised and the ultra-civilised ; under-
standing and penetrating the almost-infinite complexity of the
social types which exist amongst the natives of the French colonies.
Another dictum of Auguste Gomte’s is this :

Up to the present Man has believed in the infinite power of his
political combinations to perfect the social order, and has thought
that as a necessary consequence the Absolute has always reigned and
still reigns in political theory. The common goal of political theory
is to establish the eternal type of the most perfect social order, without
having in view any determined state of society.

Fortunately this cannot usefully be put into practice. The
last thing that the French should wish for their colonies would
be to set up in them an ideal State, framed on a universal model,
equally adapted for every land and suited to reign under every
sky. On the contrary they should rather adapt their procedure
to the social conditions which they find prevailing among the
natives and should base that procedure on reason. For the
solutions must vary with the problems. According to the
various climates and the various circumstances, the possibilities
and the facilities vary in each and every case. The human
animal—the social animal—is no “raw material” to be
“ machine-finished ” in a factory. You cannot treat each one
in the same fashion or in the same spirit ; peoples are ““living
bodies ”. You cannot define in the Absolute either what car or
what ought fo be done !

Having dealt with the objects of action, we must turn to the
methods. Knowing that you have to deal with matters that
are regulated and diverse, you must beware of vast plans and
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grandiose designs, such as we attribute to those ambitious folk
who imagine they possess unlimited and irresponsible power to
recast and remould the world for their own glory and profit.
You must seek your rules of action in the lessons of experience
and observation, drawn from peoples older than your own, and
sometimes from the Ancients as well as from nearer home, and
you will find three golden rules : adapt, be tolerant and considerate,
teack.

The man who draws his inspiration from the mnecessity-
diversity principle will be anxious to adapt his action to the people
whom it affects or will affect ; he will seek to adjust it to the
living men who are its objects. In the colonies as everywhere
else this is true in two senses : the collective and the personal.

On the collective plane, you must adapt your action to existing
societies and groups ; you must not apply one and the same
procedure to the very civilised, the civilised, the less civilised, the
slightly civilised and those whom—no doubt unjustly—we stig-
matise as the uncivilised. In this matter the Dutch have perhaps
acted more wisely than the French., They have issued various
regulations to apply specially and only to backward peoples ; a
whole special system of government has been devised exclusively
for the ““ savage ” peoples in remote regions.

On the personal plane, you must adapt your action to different
individuals. The individuals within each group do not react to
your measures with the same emphasis, in the same spirit, and
at the same moment. There are resisters and adopters; pro-
testers and accepters. More than once it has been found neces-
sary to separate the two categories. The question is mainly one
of those *“ evolved " persons of whom you hear so much, for whom
the French have had belatedly—often too belatedly—to devise
a whole special system.

So you must adjust, keeping yourself always well-informed,
always on the search. At every step this guiding principle will
appear and re-appear. In order to adjust, you must experiment
as much as possible, exactly like the research worker in Biology.
In a particular area, for a particular set of circumstances apply
legally some measure decided on or desired ; check the result,
at least the immediate result, within a closed and limited circle.
If the effect is good, you can then apply that measure to entire
peoples.  Until the very most recent times the French have not
done this. They have passed laws all in one piece, all at one
blow, for the whole of their Colonial Empire or for a whole
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group of colonies, committing blunders of which I shall pre-
sently speak. They have now fortunately embarked on the
experimental policy, inspired perhaps by a forgotten book of
Léon Donnat's called Experimental Policy.* This is only one
aspect, on the concrete plane, of the positive and scientific policy
which 1 have tried to define at the beginning of this epilogue.
In Algiers they have recently changed the status of the municipal-
ities. Acting on the idea of experiment, they have for the present
applied the ncw law to some places only, so as to ascertain, as
exactly as possible, what the result of the new arrangement will
be. If it works out well, they will then extend it to other places.
This ought to become their usual practice in the colonies.

Then comes the question of tolerant consideration. You must
stress the transition from the present to the future ; you must be
prudent and cautious if you are to transform and innovate success-
fully. Even if you have tried an experiment, as has just been
suggested, and find that a change scems desirable and that it
probably ought to be made, you must still smooth the path that
is to lead from the present to the future, so that the native may
find it attractive and be insensibly and progressively introduced
to the new conditions. In aiming at progress—in the common
interest, as always, of rulers and ruled—you must not sacrifice
comfort, you must let no one suffer by too drastic a measure, nor
pay too high a price in upheaval and devastation, for your
innovation, Progress will therefore have to be conservative
transformation ; for the future must emerge from the present as a
natural “evolution”, To secure this, you must first have
investigated and understood the present so as to be sure in what
direction it ought &0 be and can be amended.

You must strive to achieve progress without discomfort : mani-
pulate the transition cautiously to avoid all those miseries that in
the past have been the price paid for improvements, the cost of
the new. You have frequently heard of the grave psychological
crisis which the convert often goes through ; let us remember
that in the colonies every change involves a conversion. Tragedy
ensues if the change is too brutally abrupt, if the best way of
bringing it about s not sought and found. Writers who have
lived for long years in the colonies and who know the native
mentality, have painted in moving terms the dramatic crisis
which often disasirously disturbs the balance of the native’s mind.
M. Bonjean who lived in Cairo and in Rabat has in his book

Y La politique expérimentale.
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Mansour expressed better than anyone—such at least is my
personal opinion—the irreparable and irremediable suffering,
caused by an abrupt change, made without preparation or con-
sideration, which was imposed without a moment’s delay out
of sheer pride !

Finally you must #eack : that is you must as far as possible hy
propaganda and discussion, persuade and educate the natives ;
you mmst convince those you rule that the interests of order and
progress demand a change in their customary law, and that this
change will redound to their benefit and ours alike. Persuade
before you insist ; try first to enlighten them by long and patient
exhortation, as French teachers do in Islamic and Negro countrics,
in their unobtrusive and too often insufficiently appreciated work.
Preach first to the young ; to the elders and old men last; do
not compel unless it is necessary where you meet with a check.
Aim at the “ happiness ” of these overseas people ; make them
happy, if necessary in spite of themselves, but this only if you are
sure that it is absolutely necessary and in the best interests of
these immature peoples.

In reforming the system of these countries you will find two
phases : acezpiance and co-operation.

Acceptance, or at least resignation, is a passive thing: you
meet it when the native accepts French laws without protest or
opposition, acquiesces in them from the first with a sort of fatalism
and then little by little, as we find everywhere, begins to like
them and accepts them deliberately. Sometimes he even goes
so far as to ask for and invite them. This has occurred in Algeria
where the people have asked the French authorities to proceed,
when they were hesitating to interfere in this matter or in that,
and have suggested changes which the authorities had not
intended to introduce so soon. You find passive acquiescence
or simple submission changing into inclination and increasingly
deliberate choice. This is what we might call a moral rallping
of the natives to French action.

Co-operation is an active thing ; you meet it when the native
is anxious to act in harmony with the French to bring changes
about, to promote that order and progress which the French
conceive to be their mission in colonial countries. The co-
operation. of the native in the work of the French though some-
times compulsory is often spontaneous, and it is the character-
istic mark of French rule. In the course of time—now a longer,
now a shorter time—Native and Frenchman have arrived at
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actively working together for the same end. The advanced, the
frenchified, that is to say the “élite, act with and for the
French to reform the old legal system. Sometimes, as we have
found in Algeria and elsewhere, they make the pace a shade too
fast for French taste ; they want to march too briskly, they get
out of step and the French have to put on the * brake * a little.
Here you meet co-operation, spontaneous collaboration of the
native, seeking with the French for the right path.

Such are the methods foreseen or at least divined by the best
French minds before Auguste Comte finally formuiated them.
It was Montesquieu and Bentham, those two great legal theorists,
who forcefully recommended that in such cases the ruler should
adapt with consideration, should teach, should suggest, rather
than impose, and should gently divert the stream of tradition
into the new bed designed for it. It was Herbert Spencer who
saw that to rule without drawing the subjects into partnership,
without winning over the natives of the colonies to co-operation,
was to violate the liberty of both sides; that slavery abroad
sooner or later begot slavery at home : that to enslave others
is to prepare to be enslaved !

] 1 . . . . .

We may detect blunders in action, both in the past and in the
present, whenever action, either in its objects or in its methods,
was at variance with the principles of the Method.? The gravest
sin is the sin of pride or arrogance, which arrogantly presumes
to rule all-mightily the world overseas, heedless alike of necessity
and diversity, respecting neither the tendency nor the nature
of human phenomena, failing to observe, methodically and
positively, the present state of affairs, and recognise it as the
product of the past, so as to be able to guide and transform in
a spirit conformable to past and present. The blunder of the
intemperate assimilator is that of Helvétius and Sieyes, who
thought that the French lawgivers had before them a tabulz rasa,
a stretch of featureless unencumbered ground in which to delve,
on which to build. These men were pursuers of the Absolute,
seckers after a Truth valid for every country and for every clime,
to which all men ought to submit ; they were intellectual pro-
selytisers of whom Gobineau said that they were living witnesses
to the * propagandist mania ™ of the French. This is to express

1 [The 6th and last volume of Gomte's Positive Philosophy was published in 1842 ;
this great work expounds the method he recommends for a * positive policy.”
EOL]
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it too strongly, for the spirit of the French is normally better
balanced and more moderate. It is true that the French have
at times—and they are not the only people to make this mistake—
flattered themselves that they could, without restriction or tran-
sition, everywhere impose their laws and their decrees by the
decision of their Courts, calling this Written Reason which they
arrogantly thought should reign in every place. The evils
caused by this error cannot be too frankly and firmly denounced.
There are three most injurious things which must never be done
or permitted, when an administration believes it is legislating
in favour of irreversible progress: devastation, dispossession and
distortion.

The brutal destruction, without remorse or consideration,
of the things of yesterday, the rules of yesterday, results in devasta-
tions, They arise when men despise a past which they think
outworn, and which sometimes the French governor or magistrate
deems negligible ; sometimes he is even unwilling to be informed
about it, lest he himself should be contaminated by the infection
of customary law—for is he not the guardian and trustee of
“ Written Reason”! Many a time he deliberately stretches
out his hand for a copy of the French Civil Code without deigning
to enquire what used to be, before his day, the ancestral custom
of the land. This you must not do. You must never destroy
something which has endured, unless accurate observation has
strictly and fully proved that this action is imperatively necessary
and unquestionably beneficial. You must not scatter ancient
tribes which used to have their own chiefs and their own laws ;
you must not dissolve the old craft guilds, only to have to restart
them later after all too long an interval ; you must not overturn
arts and cults which could at worst be adapted and refined to
pave the way for new cults and new arts.

Confiscations and dispossessions are to be reprobated, though
at first the French mistakenly thought them to be in their own
interest. You must never confiscate, unless observation proves
the absolute necessity of doing so. You must never set up
cantonments, as the French at one time did, nor pursue the policy
of driving back (refoulement) the natives, the better to be able to
develop and cultivate the land. You must rather endeavour—
as the French have recently been doing more and more—to
encourage development and cultivation, on organised *per-
fected ” lines, by the united labour of Native and French colonist.

You must prevent the distortion of French written laws by
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their being transplanted to other soils without discernment, and
without consideration for the ways and feelings of the natives.
If without reflection you import bodily into the colonies French
institutions not suited to all these countries you produce only
parody and caricature. These fantastic distortions are the most
glaring example of the obstinate determination to assimilate at
any cost ; they are clearly seen in the law courts and the elections
of the French colonies. You must not conduct elections of the
French type everywhere ; you must not set up French law courts
everywhere : it is a mere mockery of French institutions which
cannot cross the seas without modification and adjustment.
“Truth in one place, error in the other * as Pascal said.

Such should be your ideal, based on Regson : let the future
grow out of the present, as far as possible without danger and
without pain. The ideal is to pass from domination to partner-
ship, to amplify the social ties between rulers and ruled, to proceed
from power to harmony. It is to institute in unified empires—
sometimes in the immediate, sometimes in the more distant
future—society and friendship as the Greeks understood them :
society, the harmony of interests ; friendship, the harmony of
feeling. Hence you must in colonial countries bring to birth
common profit, common comfort, common pleasure ; arouse an
active common ambition ; and perhaps some day a common
dream.
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APPENDIX I
PROGRAMME FOR A COLONIAL

SOCIOLOGY
Introduction.
1. General Sociology : Human groupings ; human relation-
ships

2. Colonial Sociology : The meeting of two societies in the
colonies through domination, or
association, or liberation.

Groupings in the Colonies.

1, The Society of the “ Ruled "—The world of ** Natives .
Ages and Sexes. Tribes and Clans. Families and
Households. Crafts and Ranks. Sects and Nations.

2, The Society of the “Rulers”. The World of the
“Whites” :  recruitment, activity, transformation,
degradation, elevation.

Relationships in the Colonies.

1. The Opposition of the two Societies. Disappearance,
degradation of the earlier inhabitants. Protests and
demands.

2. The Adaptation of the two Societies. Transformation of
the Ruled, Transformation of the Rulers. Civilisa-
tion, its Paths and its Agents. Collaboration and
Aggregation.

Conclusion,

1. The Objecis of an Applied Colonial Sociology or a “ Positive
Policy ” in the Colonies.

2. The Methods of an Applied Colonial Sociology.
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APPENDIX II

PLAN OF ENQUIRY CONCERNING THE
PROGRESS OF LAW IN A MUSLIM
COUNTRY (1935)

Amongst the social changes which may occur, legal changes must
take the foremost place. During the last hundred and fifty years
there has sometimes been a change of legislation, a change of juris-
diction : new laws and new judges. This change (now evolutionary,
now revolutionary) is an important phenomenon which might well
engage the attention of an enquirer who was both a jurist and a
sociologist, Rora avis!

Here is the slight scheme for such an enquiry which I drew up
for Algeria (No. 11 of the Concise Bibliography which follows).

1. The Effects of the Change in Law.

First, the advantage of writen law over customary law: the
appearance of Codes in a Muslim country. The sunna and the urf
superseded by the ganun.

Secondly, the growth of lerritorial law at the expense of personal
law. There is a tendency—as there was formerly in France—to
adopt laws applying to all the inhabitants of a certain circumscribed
area. The resistance of Muslim law has not been able to prevent
this great change : this is “ juridical nationalism . It is the ambition
of the Wafd to see the establishment of an Egyptian legal system and
an Egyptian bench to have jurisdiction over all residents in the country
regardless of religion or nationality. The Syrian problem has arrived
more than halfway there : to nationalise the law by secularising it.
2. The Agents of Legal Change.

First, the Foreigners who come proposing or imposing—according
to the place—their codes or their laws, Often the borrowing is
compulsory : sometimes it is voluntary (this distinction would apply
also to other forms of borrowing), This is change from without.

Secondly, the Nationals themselves come to modify their traditional
law. This is “evolution”. The word is peculiarly apposite in
relation to Muslim law which is changed by the pronouncements
of discreet “ modernist” interpreters and commentators. This is
change from within.

Obviously the two types of change are closely interrelated.

9. The Methods of Legal Change.

First, the Abolition of the old law without its being replaced by
any new law : the abrogation of rules which are supposed to be
obsolete.

Secondly, the Substitution of 2 new for an old law, the replacement of
a regulation by quite a different regulation relating to the same case.
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Thirdly, the Alteration of an ancient law which is retained hut
modified to meet new requirements.

Fourthly, Innovation introducing a hitherto unknown law : the
regulation of questions which did not arise in earlier conditions (e.g.
regl)xlation of railways, highway code, registration of vital statistics,
etc.).

(Sce the examples of these four procedures in No. 11 of the appended
Bibliography.)
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New Guinea, 434, 588, 697

“New life” movement, in China,
387

Newspaper, and language diffusion,

Universal

Newspapers, 380-1

New York, Negroes in, 48, 412

New Zealand, 58, 669-70, 712

New Zealanders, motives of migra-
tions, 155

Ngounzism, 413

Nguyen-ai-Quoc, 392

Ni, 434

Nice, 13

Nicole, 214

Nietzsche, 29, 31, 34, 193, 194, 200,
209

Nieuwenhuis, Domela, 372

Nigeria, 504 ; demand for independ-
ence, 46

Nigritos, 506

“ Noble Savage”, 6g,
313-14, 434

Noria, 97

139, 171,

Novels of chivalry, 159~60
Novokievsk, 110

Nudiez de Vila, 276
Nursing period, 593

Oahu, 61

Obligation, element in guardianship,
250

Observation, of rulers, 143

Obstruction, customary law and,
5034

Occupation, 4, 64; resistance to,
471 ; community of, 577

Oceania, depopulation, 78

Officials, colonial, rule of, g2 ; native,
308 ; as educators, 380

Oglethorpe, J., 202

Ohnet, Georges, 71

Okakura, 36

Oklahoma, 462

 Old Colonial system *, 25

Omahi, 72

Omai, 266, 449

Oneidas, constitution for, 100 ; and
intermarriage, 126

Opinion, and colonial legislation, 251

Opposition, between races, 75ff.,
716 ; forms of, 82 ff.; in legisla-
tion, 85-6; of ruled to rulers,
140 ; result of race contact, 454,
469 ff.

Option, Private, 563-5

Oracles, 155

Oran, 639

Ordeal, 463, 701, 704

Order, public, in colonies, 94, 184,
189, 561-3

Orellana, 164

Oresme, 181

Organism, society as, 202

Orphism, 129

Osages, in France, 72

Osmosis, 423

Ossendowski, 79, 110

Ostentation, of colonists, 113

Ottawa, National Museum, 538

Otto, Carl, 459

Ottoman Empire, 702

Outcastes, 606-10
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Qutsiders, views on colonial rule,
140 ; as agents of reform, 280 3
Over-population, colonisation  as

remedy for, 218~19, 222 ff.
Over-production, 242
* Oxford Cycle ”, 65, 73-4

Pacificism, and anti-colonialism, 44-5

# Pact, Colonial ”, 26, 235, 302, 355

Paine, Thomas, 3tg

Palafox de Mendoza, Bp., 314

Palaver, 68, 92, 506

Palestine, 507

Pan-African Congress, 50, 414

Pan-Germanism, 35 1., 209

Pan-Islamism, 33, 199, 383 ; econ-
omic, 50, g0

Pan-Latinism, §5 n., 204, 205

Pan-Melanism, 50, 212, 415

Pan-Mongolism, 387

Pan-Negro movement, 411, 413 ff.

Pantheons, 115

Paoli, Pasquale, 100, 705

Paraguay, 23, 100, 547

Parcel post, use by headhunters, 512

Pariahs, 605-10

Paricu, 190

Payis, foreigners’ colonies in, 13;
Julian at, 21

Parmentier, Jean, 214, 518

Parties, in Indo-China, 391-3

Partnership, 26-7, 37 ff. ; conception
of, 143; with paternal power,
251 ; hierarchic, of rulers and
ruled, 297ff.; phases of, 2g7;
equalitarian, g1off.; among
ancients, g1o-11; as path to
liberation, 341-2

Pascal, 212, 729

Pasquicr, 396

Paternalism, motives and  degrees,
249 fiL

Paternity, 145 ; limitation of, 148

Patria potestas, 143, 145, 587

Patriotism, growth of colonial, 46

Paulistas, 70, 125

Pauw, De, 209

Peace, pipe of, 61

Pearson, Karl, 35, 246

Peasantry, African, 670

Pecqueur, 129, 335

INDEX

Peking, 22
Pélissier, Col., 272
Pelletan, Camille, 368
Penal Code, application to colonies,
560
Penal law, 6ig4 fl., 701 ff. ; reform,
704
Penance, 156, 16g
Penetration, 14-15, 430; peaceful,
14, 65 ; racial, 64 ff.
Penn, Wm., 4, 62, 319
Pennsylvania, 4, 62, 96; Constitu-
tion of, 365
Peons, 125
Périn, Georges, 361
Perrot, Nicolas, 53, 18
Perry, 6o ».
Persia, g9
Person, security of, 502 ; pledging of,
[ 685
Personalities, and change, 517
Personality, corporate, 681
Peru, 23, 59, 481, 547
Peter Martyr, 181, 214, 253
Pétion de Villeneuve, 292
Petrarch, 204
Petrol tins, 96-7, 528
Petty, Wm., 354, 362
Peuls, 96
Phalanx, 162, 293
Phenomena, colonial, 136-7
Philadelphia, 4
Philanthropy, 298
Philippe le Ben, 170
Philippine Islands, 501, 506
Phoenician traders, 10
Phoenician words, diffusion of, g7
Photography, native objection to,
4734
Physiocrats, 72, 231, 232; and
slavery, 290 ; and Quaker spirit,
301
Picard, 447-8
Pidgin English, 98
Pilgrim Fathers, 110
Pioneers, 9, 534, 425, 426-7
Piquet, Frangois, 299
Pirraura, 591
Pitt-Rivers, 78
Pizarro, 59, 472
Plantations, 10
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Plato, 7, 145, 148, 182

Plough, 96, 105

Plutarch, 86, 501

Poivre, Pierre, 24, 217, 231, 291, 204

Policy, positive, ideals of, y21ff.;
methods of, 723-7; errors of,
727-9

Polo, Marco, 66, 539

Polo (game), 540

Polyandry, 502-3

Polygamy, g5, 508, 550-1, 593-4

Polygyny, 578, 592~4 ; tax on, 504

Pomaré I, Cove of, 80

Ponce de Leon, 163

Ponty, 604

Popes, and slavery, 204

Population, transference of, 1971 ;
excess, transplantation of, 221 ff. ;
native, increase of, 467

Populationism, 241 .

Portuguese, cupidity of, 214

Positivism, 335-6

Post-contact, 429

Postel, Guillaume, 174

Potlatch, 684-5

Poulains, 70

Power, asright, 146 ; lust for, 193 .

Pradt, Abbé, 27 n., 356

Preachers, as agents of contact, 427

Pre-contact, 428-9

Pre-logical man, 180

Presbyterians, 318

Presents, see Gifts

Press, Arab, 401 ; Negro, 412

Pressure, and innovation, 534

Prester John, 163

Pride, 177 ; clash of, 474

Priesthood, universal, 316-17

Primacy, 194; mystic and ethnic,
196-7 ; and imperialism, 203 ff.

Primogeniture, and emigration, g~10

Produce, rights over, 655

Production,  discouragement  of
colonial, 235-6

Productivism, 242-3

Profit, paternal, 146-7; export for,
228-30

Propaganda, colonisation as, 91;
verbal and active, 191; and
innovation, 533

Property, security of, 502

761

Proselytism, 22

Prosperity, 503, 711

Prostitution, ceremonial, 61

Protectorates, 4-5, 303, 304, 307;
power in, 18, 26

Protection, 14, 18, 147 ; idea of, and
paternal power, 252; Christian,
252 ; humane, 260 ff.

Protection of the Natives, Society for,
276

Protestantism, and racial equality,
315-21; propagation of, 317;
and China, 387

Protest, race-contact and, 454

Proudhon, g8, 212, 296, 315, 326~

Proverbs, 84 n.

Providence (R.L), 318

Provident societies, 643 ;
Africa, 497

Psychoanalysis, and primitives, 180

Psychology, colonial, 137; objects
of, 138-40 ; methads, 140 ff,

Puerto Rico, 470

Pufendorf, 265

Punctuality, reproach against rulers,
4

Punishments, traditional, 696 ff. ;
collective, 697-8, 704~5 ; religious,
698-9 ; corporal, Y05

Puritanism, of Missionary codes, 80

Puritans, emigration of, 215; rdle
of capital in, 11

Purity, 194, 203, 206

Pyat, Félix, 367

Pygmies, 118, 434, 460 ; religion of,
06

in N.

Qaidats, 566

Qanun, 97

Quakers, 4; and slavery, 291-3;
and association of races, o1

Quality, 206-7

Quatrefages, 210

Quesnay, 502

Questions, asking, 486

Quietism, 315

Quinet, Edgar, 337-8

Quirinus, 380

Quiros, Pedro F. de, 164, 264

Quoc-ngu, 381

Quran, 32, 173, 199, 408
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Rabat, 615, 634

Rabelais, 190, 261, 265

Race contact, establishment of, 137

Race mixture, effects, 1245

Race relations, varieties, 75

Radama II, 516

Radicalism, 364 ff.; evolution of,
366-7 ; in Indo-China, 394

Raffles, Sir Stamford, 241

Railways, Indian, and outcastes, 607

Rais, 68

Raleigh, Sir W., 164

Ramatous, 121

Rambaud, Alfred, 234

Ram Mohun Roy, 383, 388

Ranavalona II, 588

Randau, Robert, 107, 402

Rank, and change, 517

Ranks, social, 603 f.

Raousset-Boulbon, G. de, 239 n.

Ratzel, Friedrich, 424

Raw materials, colonies as sources of,
234, 230 fi.

Raynal, Abbé, 4, 40, 120, 288, 292

Rebellions, 376

Reception, of changed customs,
509-10

Reciprocity, 149, 330 ; and partner-
ship, 38

Reclus, Onésime, 642

Reclus brothers, 162

Redemption, 312 ; land, right of, 654

Reductions, Jesuit, 547

Reform, domination and, 271 ff;
aims of, 271-4.; agents of, 24 . ;
methods of, 274; motives of,
277 ff.; of exploitation, 284 £

Reformation, and equalitarianism,
316 ; effect of race contact, 456

Reformism, 418

Registration, of family events, 597 ff. ;
of land rights, 660, 661, 671

Regnard, 108

Relations, first, between races, 57 ff,

Religion, collaboration in, 68;
respective place with white and
native, 84 ; motive of first con-
querors, 154 ; association in, gog

Religious domination, t5

Religious Orders, and colonies, com-
pared, 186

INDEX

Renan, 162, 201, 349

Renaud de Chatillon, 163

René, King, 113

“ Renegades ', 445, 446

Renel, Charles, 451

Reproduction, colonisation and, ¥

Republican Party (French) and
colonies, 3289

Repudiation, in family, 578-9

Repugnance, 470, 478 ff,

Reserves, native, 432, 481, 567; in
America, 462, 481, 567; animal, 466

Reservoirs, colonies as, 230 ff.

Resistance, native, to} culture borrow-
ings, 104-5; to religious innova-
tion, 1056 ; of ruled to rulers,
470 ; motives of, 472-3

Restif de la Bretonne, see Bretonne

Restoration, of native customs, 488

Reunion (island), 4, 10

Réveillere, Adm., 368

Rhodes, Cecil, 194, 305, 553, 567

Ribaut, Jean, 3-8

Ricardo, 232

Richelieu, 214, 218, 550

Rienzi, Domeny de, 188, 300

Right, paternal authority as, 146

Rights of Man, 38

Rights of the dominated, 26o;
Declaration of, 331-2; declara-
tions of, 532

Rimbaud, 116, 160, 239, 447 1., 537

Rites, religious, borrowed by Europ-
eans, 541

Rivers, Wm., 460

Roberval, 171, 188

Robespierre, 332, 345-6

Robinet, 236, 298, 299

Robinson, Ellen, 276

Robinson, John, g1y

Rochefoucauld, La, 193

Raches, Léon, 59, 115, 402

Rodis, 605

Rodrigues, Olinde, 333

Réles d’Qléron, 168

Rolland, Romain, 350 n.

Roman Catholicism, and racial equal-
ity, g12-15

Roman de Brui, 221

Roman empire, expansion of, 63 ;
syncretism under, 101
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Romans, and race fusion, 119 ; and.
ver sacrum, 155-6; as * chosen
people ”, 203-4 ; and transplanta-
tion, 221; and racial equality,
311 ; and punishments, 699

Rome, division of territory, 198-g

Ronsard, 262

Rosmini, Antonio, 175

Rossi, Count, 293-300

Rouen, 253

Roumestan, Numa, 343

Rousiers, Paul de, 208

Rousseau, 4, 41, 50, 52, 60, 61, 100,
139, 181, 201, 267, go1, 313,
319~20, 3835 4'4'8

*“ Rule, Britannia ”, 245

Rulers, factors of state of mind in, 143

Russiz, and Pan-Mongelism, 387

Russo-Japanese War, 377, 387

Rutebeuf, 169, 343, 344 .

Sabirs, o8

Sacrifice-contract, 680

Sacrifices, prohibition of, 503

Sadeur, 164

Sadness, sze Despair

Safety pins, 528

Sahara, 22, 707

Sahel, 472, 480

Saint-Castin, Chev. de, 447

Saint-Cyran, Abbé de, 29, 193

Saint-Germain, Treaty of, 282, 294

Saint-Just, 292

Saint-Pierre, Abbé de, 01

Saint-Pierre, Bernardin de, 129

Saint-Point, Valentine de, 350 2.

Saint-Raphael, 13

Saint-Simon, 41, 129, 237, 244, 303,
3334

Sakalaves, 456, 497

Sahich, 97

Salafi, 38

Sale, of colonies, proposed, 363 ;
contracts of, 68g-go

Salima, Niya, 123

Salvation, hope of, 157-8; as duty,
168-9 ; and racial equality, 312

Sanctuary, family and, 557-8 ; right
of, 703

Sanads, 507

San Domingo, 282, g0z, 476, 598
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Sandwich Islands, see Hawaii

Santals, 475, 607

Saracoles, 605

Sarakolle, 119

Sarasvati, Dayananda, 388

Sarasvati, Pandita Ramasbai, 388

Sarda Act, 590

Sarong, 112

Sarraut, Albert, 43, 45, 234, 304

Sati (Suttee), 94, 596-7

Saul, 463

Savagery, ancients and, 178-9

Saxonism, 2045

Say, Jean-Baptiste, 24, 27 n., 44, 181,
240, 291, 3556

Schoelcher, Victor, 210, 293

Schopenhauer, 47, 116, 411, 416

Schouten, Antony, 435

Scouting, 117

Scribe, 288

Sculpture, and primitive art, 112

Secession, right of, 341-2

Secret societies, African, 558, 615 ff.

Secrétan, 239

“ Sectors *, 572

Security, 711; quest for, 21; and
abrogation of custom, 502-3

Seeley, J. R., 25, 202, 245

Segalen, Victor, 79, 459

Segonzac, Marquis of, 59, 438

Segregation, 432, 480-1; and local
law, 547

Selection, biological, and imperial-
ism, 30, 31, 34-5

Self-determination, 4

Self-help, in British Empire, 247

Self-mastery, end of primacy, 207-8

Self-sufficiency, economic, 24; see
also Autarky

Semitic words, diffusion of, g7

Seneca, 213, 287

Senegal, 96, 480, 188, 494, 563, 590,
6o5, 619

Sensualism, of colonisers, r1a

Senussi, 400, 615

Separation, 27;
478 fF.

Separatism, 377, 521-3

Sepoy mutiny, see Indian mutinies

Sepulveda, 174, 189, 255, 553

Serer, 694

between races,
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Serpent-worship, 504

Servants, native, in Furope, 451

Settlement, intermittent and perman-
ent, 10 ; resistance to, 472

Sévigné, Mme. de, 450

Sex, effect on colonists, 111; and
change, 517

Sexual hospitality, 439

Skadyf, 97

Shaikhs, 624

Shari, R., 22

Skarif country, 490

Shifz’a, 587, 654, 665

Shikayah, 68, 92, 506

Shinto, 35-6, 200

Shipwrecked persons, 445

Shuari, 97

Siam, gg, 701

Siberians, alcoholism and, 79

Sierra Leone, 476

Siéyes, Abbé, 556, 721, 727

Silos, 497

Simon, Jules, 367

Simplicity, reproach against rulers,

Sinclair, Upton, 350 n.

Skeleton colonies, g

Slade, Madeleine, 536

Slave Coast, 701

Slave trade, 3, 204

Slavery, 94 ; and collaboration, 6g ;
and extermination of natives, 77 ;
and race fusion, 121; attack
on, 284 ff.; defence of, 2851 ;
ancients on, 287 ; and depopula-
tion, 463-4

Slavs, Southern, 576

Smith, Adam, 229-30, 241, 246

Smith, Elliot, 6o n.

Smith, Goldwin, 362

Snakes, sacred, 473

Snobbery, 457

Social intercourse, and partnership,
309 ; of conquerors and conquered,
469

Social life, invention in, 530-t

Social mixture, and interbreeding,
126

Socialism, 364, 369~73; and anti-
colonialism, 45; and brother-
hood, 333

INDEX

Societies, for colonial reform, 275-6 ;
occupational, 622 ff.; co-opera-
tive, 642

Society, colonial, peculiar features,
111

Society Islands, 59

“Society of the Black Man’s
Friends *, 40, 289, 292

Sociology, Colonial, 137-8

Soldiers, and association, 305; as
agents of contact, 427

Solidarity, and friendship, 38

Soliman Pasha, 448

Solomon Islands, 58

Somaliland, Egyptians in, 54

Songe du Vergier, 174

Songs, borrowed from natives, 540

Sonnenfels, 354

Sorel, 204

Soul-body duality, 106

Soulouque, 56

Soult, Marshal, 272

South Africa, 27, 416, 432, 481-2,
522, 547 ; Tribes in, 567

South African Institute of Race
Relations, 416

South America, U.S, and, 14

Sovereignty, subject races and, 46-7

Spain, conquest of America, §;
colonial aspirations of, 23-4 ; and
extermination of Amerindians,
223 ; reasons for imperial collapse,
2028

Sparta, 53, 127

Speech, borrowing of, 529, 539-40;
unity of, and unity of law, 556

Spencer, Herbert, 182, 727

Spengler, 51, 116, 206, 238, 358, 377

Spice Islands, 24

Spice trade, 24

Spice War, 217

Spirits, white men as, 436, 440-1

Sport, 457 ; and primacy, 207

Stagl, Baron de, 289

Stanhope, Lady Hester, 442

State, the, 715; domination as
function of, 30 ; expansion of, 201

Statehood, aspiration after, 377

Statut réel, 559

Statute law, and contract law, 676

Steinmetz, Prof., 494
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Stendhal, 161, 191, 194, 203, 204, 21;,
225, 286 7., 402, 447, 534

Stevenson, R. L., 57, 80

Stoics, and slavery, 287 ; and biother-
hood, 331

Stoning, 7ot

Stool, Golden, 474

Stowe, Mrs. H. B., 290

Strength, as basis of domination,
197 ff.

Strikes, 6309

Students, as agents of contact, 427-8 ;
coloured, in Europe, 451

Stuttgart Congress, 372

Subject races, 210

Subjection, 25, 144; limited and
unlimited, 16, 25-6 ; feudal, 680

Substitution, of laws, 500; and
innovation, 526-7

Sudan, 476, 488, 504 ; conquest of,
369 ; French, 563, 605

Suez Canal, 238

Suggestion, as means of abrogation,
506

Suicide, 77 ; slavery and, 464

Suliman Pasha, 115

Sumatra, 470, 552, 589, 597

Sumatrans, 435

Sunda Islands, 24, 102

Sunna, 407

Sun Yat-sen, 321, 387

Superstition, 115

Surinam, 417

Surveys, land, 660

Susa, 119

Se'ubiyah, 92, 199

Swaraj, 51

Swarming, 7-8

Switzerland, 281

Sympathy, need of, 485-6

Syncretism, 101, 115, 418, 424, 530

Syria, 407, 507, 592

Taboo, 436

Taboos, breach of, 473

Tagore, Rabindranath, 389

Tahiti, 5, 59, 62, 79, 80, 87, 440, 454,
588, 504, 598, 618; Mission to,
172 ; depopulation, 454, 461

Tahitians, 58, 61, 716

Taine, g0, 203, 226, 357
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Talleyrand, 161, 162, 215, 219, 225,
340, 446

Tambourine, 113

Tammany Hall, 117, 542

Tangier, 626

Taoussa, 589

Tarde, 87, 107

Tariqa, 622

Tarqui Duksem, 72

Tarry, Alfred, 551

Tashrifat, 613

Tasmanians, 453,461 ; extinctionof, 78

Ta'usa, 640

Tavemier, 66

Tax, on polygamy, 594 ;
672-3 ; income, 673

Tax wars, 77, 475

Taxation, of native races, 76-7 ; in
Algeria, 405

Tedjani, Aurélie, 123

Tell, 480

Terra Australis, 164

Tertre, Jacques du, 40, 259

Thailand, see Siam

Thalassocracies, 6

Tharaud, J. and J., 245

Theft, 706

Theophilanthropists, 332

Theosophy, 116, 541

Thieves, Isle of, 436

Thomas Aquinas, St., 175

Thomson, James, 245

Thornton, 223

“ Thrusting back ** of natives, 480

Tibet, 388

Tidor, 439

Tierra del Fuego, 438

“Tiger Club ™, 110

Tijania, 616

Time, 485

Tippoo Sahib, 592

Tithes, 541

Tlemcen, 272

Tocqueville, A. de, 362, 466, 502

Togoland, 571

Tolstoi, 51 ; Gandhi and, 389

Tonga Islands, 59, 439, 446

Tong-King, 363, 493, 588, 596, 599 ;
see also Indo-China

Tools, diffusion of, g6~7 ; misuse of,

104 ; rights over, 655

land,
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Topanimbous, 70, 548

Torrens, Robert, 241, 242, 660, 717

Torture, 701

Toucouleurs, 698

Toussenel, 286

Towns, and native life, 8o-1

Tracy, 500

Trade, with natives, element of dis-
trust in, 81 ; silent, 81; colonies
and, 220 ; and innovation, 533

Trade Unions, 603~4, 636 ff. ; native,
By ; Negroes and, 416, 431

Traders, pioneers as, 54 ; as agents
of contact, 427

Trades, new, 639

Trading companies, origing, 12

Trading expeditions, 10

Tradition, opposition of, 85; petri
faction of, 454~5

Traditions, 140-1; abolition of,
378 ; adulteration of, 378-9

Trajan, 480

Transfer of papulations, 65

Transformation, effect of race con-
tact, 456 ; of law, 509-15

Translation, 526 ; agent of imitation,
383

Travelé, Musa, 494

Tribalism, 375

Tribe, obstacle to common law, 557 ;
destruction of, 565-7 ; remaking of,
569-72 ; negation of, 567-g9 ; con-
ferment of legal status, 659

Tribes, creation of new, 572

Tribunals, Mixed, 306

Tribute, 226, 227-8

Trinity, the, 106

Trojans, Roman descent from, 204

Trosne, le, 301-2

Troy, French royal claim to descent
from, 197

Trusteeship, 18

Tuareg, and mixed marriages, 124

Tuiza, 640

Tullab, 406

Tunis, 46, 50, 363, 368, 406, 626

Tunisia, 599, 614; the Tribe in,
566, 571 ; craft guilds in, 628 fI. ;
land law in, 659 if. ; penal reform,
703

Turgot, 44, 72, 232, 301-2, 348

INDEX

i
Turkey, 99
Turks, 714 ; modernisation of, go-1
Tuskegee, University of, 49, 412
Twain, Mark, 282
Twins, killing of, 588
Tyranny, among barbarians, 184
Tyssot de Patot, 323

Uganda, 587

Ukala, 681

*Ulama, 398, 404, 406-7 ; Council of
the, 406

Ulloa, John de, 276

Umbreilas, 706

Unanimity, 330

“ Unbelievers », attitude to, 166 ff.

Unemployment, English, and colon-
isation, 242

Unification, 19

Unitarians, 247

United States, immigrants in, 1§ ;
domination of, 14; imperialism
of, 95; * decivilisation ” in, 117 ;
race-fusion in, 119 ; Negro migra-
tion in, 411

Unity, brought by conqueror, g5

Universal interest, colonies and, 238

Unreliability, reproach  against
natives, 83

Untouchables, see Outcastes

Urbain, Ismail, 42, 115, 334, 448

*Urf, 628

Ustariz, 227

Usury, 688

Utilisation, of native customs, 496

Utilitarian aspect of domination, 31,
345

Utilitarianism, 353 ff.

Utility, and separation, 150

Utopias, 1612

Vacher de Lapouge, 208
Vaillant, 373

Vairasse, 164

Valerius Maximus, 215
Vambéry, 59
Vancouver, 598
Vandervelde, E., 282
Van Kol, 372

Vannier, 448

Varro, 145
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Native, attitude to foreigner, 55

Navétanes, 588

Necessity, as plea for exploitation,
216-17; and abrogation of cus-
tom, 501-2 ; instinct for, 722-3

Necker, 292

Negritos, 701

Negro  Emancipation,
Association for, 49

Negro law, codification of, 495

Negro Workers, International Con-
gress of, 416

Negroes, emancipation movement,
47-50; in U.S.A, 48; emigra-
tion of, 48; and autonomism,
410 (L. ; in U.S.A., migration of,
411 ; influence on Whites in
U.8.A, 536 ; land tenure among,
670

Negrocracy, 47-8 .

Negrophilia, 47

Neighbour-to-neighbour relation, 519

Neolithic colonisation, 6

Neo-Wahhabism, 407

Nerval, Gérard de, 122

New Caledonia, the Tribe in, 56g

“ New country ”, colony as, 6

New Guinea, 434, 588, 697

“New life” movement, in China,
387

Newspaper, and language diffusion,
g8

Newspapers, 380-1

New York, Negroes in, 48, 412

New Zealand, 58, 66g-70, 712

New Zealanders, motives of migra-
tions, 155

Ngounzism, 413

Nguyen-ai-Quoc, 392

Ni, 434

Nice, 13

Nicole, 214

Nietzsche, 29, 31, 34, 193, 194, 200,
209

Nieuwenhuis, Domela, 372

Nigeria, 504 ; demand for independ-
ence, 46

Nigritos, 506

“Noble Savage”, 69,
313-14, 434

Noria, 97

Universal

139, 171,
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Northeliffe, Lord, 238 n.
North-West Passage, 22
Novels of chivalry, 159-60
Novokievsk, 110

Nuiiez de Vila, 276
Nursing period, 593

Qahu, 61

QObligation, element in guardianship,
250

Observation, of rulers, 143

Obstruction, customary law and,
5034

Occupation, 4, 64; resistance to,
471 ; community of, 577

Oceania, depopulation, 78

Officials, colonial, rule of, g2 ; native,
308 ; as educators, 380

Oglethorpe, J., 292

Ohnet, Georges, 71

Okakura, 36

Oklahoma, 462

* Old Colonial system *, 25

Omahi, 72

Omai, 266, 449

Oneidas, constitution for, 100 ; and
intermarriage, 126

Opinion, and colonial legislation, 251

Opposition, between races, 75ff,,
716 ; forms of, 82 ff. ; in legisla-
tion, 85-6; of ruled to rulers,
140 ; result of race contact, 454,
469 .

Option, Private, 563-5

Oracles, 155

Oran, 639

Ordeal, 463, 701, 704

Order, public, in colonies, 94, 194,
189, 561-3

Orecllana, 164

Oresme, 181

Organism, society as, 202

Orphism, 129

Osages, in France, 72

Osmosis, 423

Ossendowski, 79, 110

Ostentation, of colonists, 113

Ottawa, National Museum, 538

Otto, Carl, 459

Ottoman Empire, 702

QOutcastes, 6o6-10
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Qutsiders, views on colonial rule,
140 ; as agents of reform, 280-3
QOver-population, colonisation as

remedy for, 218-19, 222 ff.
Over-production, 242
** Oxford Cycle , 65, 73-4

Pacificism, and anti-colonialism, 44~5

“ Pact, Colonial ", 26, 235, 302, 355

Paine, Thomas, 319

Palafox de Mendoza, Bp., 314

Palaver, 68, 92, 506

Palesting, 507

Pan-African Congress, 50, 414

Pan-Germanism, 35 n., 209

Pan-Islamism, 33, 199, 383 ; econ-
omic, 50, 90

Pan.Latinism, 35 n., 204, 205

Pan-Melanism, 50, 212, 415

Pan-Mongolism, 387

Pan-Negro movement, 411, 415 ff.

Pantheons, 115

Paoli, Pasquale, 100, 705

Paraguay, 23, 100, 547

Parcel post, use by headhunters, 512

Pariahs, 605-10

Parieu, 190

Paris, foreigners’ colonies in, 13;
Julian at, 21

Parmentier, Jean, 214, 518

Parties, in Indo-China, 391-3

Partnership, 26-%, 37 . ; conception
of, 143; with paternal power,
251; hierarchic, of rulers and
ruled, 297ff.; phases of, 297;
equalitarian, groff.; among
ancients, gro-1r; as path to
liberation, g41-2

Pascal, 212, 729

Pasquier, 396

Paternalism, motives and degrees,
249 i,

Paternity, 145 ; limitation of, 148

Patria potestas, 143, 145, 567

Pairiotism, growth of colonial, 46

Paulistas, ‘0, 125

Pauw, De, 209

Peace, pipe of, 61

Pearson, Karl, 35, 246

Peasantry, African, 670

Pecqueur, 129, 335
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.i’eking, 22

Pélissier, Col., 272

Pelletan, Camille, 368

Penal Code, application to colonies,
560

Penal law, 694 ff., 701 ff.; reform,
704

Penance, 156, 169

Penetration, 14-15, 430; peaceful,
14, 65 ; racial, 64 fI.

Penn, Wm,, 4, 62, 319

Pennsylvania, 4, 62, 76; Constitu-
tion of, 365

Peons, 125

Périn, Georges, 361

Perrot, Nicolas, 53, 48

Perry, 60 z.

Persia, 9g

Person, security of, 502 ; pledging of,
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Personalities, and change, 517

Personality, corporate, 681

Peru, 23, 50, 481, 547

Peter Martyr, 181, 214, 253

Pétion de Villeneuve, 292

Petrarch, 204

Petrol tins, g6~7, 528

Petty, Wm., 354, 362

Peuls, g6

Phalanx, 162, 293

Phenomena, colonial, 136-7

Philadelphia, 4

Philanthropy, 298

Philippe le Bon, 170

Philippine Islands, 501, 506

Phoenician traders, 10

Phoenician words, diffusion of, g7

Phatography, native objection to,
473-4

Physiocrats, 72, 231, 232; and
slavery, 290; and Quaker spirit,
301

Picard, 447-8

Pidgin English, g8

Pilgrim Fatbers, 110

Pioneers, 9, 53-4, 425, 426-7

Piquet, Francois, 299

Pirrauru, 591

Pitt-Rivers, 48

Pizarro, 59, 472

Plantations, 10
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Plato, %, 145, 148, 182

Plough, g6, ro5

Plutarch, 86, 501

Poivre, Pierre, 24, 217, 231, 291, 294

Policy, positive, ideals of, 721 ff;
methods of, 723-7; errors of,
7279

Polo, Marco, 66, 539

Polo (game), 540

Polyandry, 502-3

Palygamy, g5, 508, 550-1, 592-4

Polygyny, 578, 592-4 ; tax on, 504

Pomaré II, Cove of, 80

Ponce de Leon, 163

Ponty, 6og

Popes, and slavery, 294

Population, transference of, 191 ;
excess, transplantation of, 221 ff. ;
native, increase of, 467

Papulationism, 241 .

Portuguese, cupidity of, 214

Positivism, 335-6

Post-contact, 429

Postel, Guillaume, 174

Potlatch, 6845

Poulains, 70

Power, asright, 146 ; lust for, 193 ff.

Pradt, Abbé, 27 n., 356

Preachers, as agents of contact, 427

Pre-contact, 4289

Pre-logical man, 180

Presbyterians, 318

Presents, see Gifts

Press, Arab, 401 ; Negro, 412

Pressure, and innavation, 534

Prester John, 163

Pride, 177 ; clash of, 474

Priesthood, universal, 316-17

Primacy, 194; mystic and ethnic,
196-7 ; and imperialism, 203 ff.

Primogeniture, and emigration, g-io

Produce, rights over, 655

Production,  discouragement  of
colonial, 235-6

Productivism, 242-3

Profit, paternal, 146-7; export for,
228-30

Propaganda, colonisation as, 91}
verbal and active, 191; and
innovation, 533

Property, security of, 502
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Proselytism, 22

Prosperity, 503, 711

Prostitution, cerernonial, 61

Protectorates, 4-5, 303, 304, 307;
power in, 18, 26

Protection, 14, 18, 147 ; idea of, and
paternal power, 252; Christian,
252 ; humane, 260 f.

Protection of the Natives, Society for,
276

Protestantism, and racial equality,
3i5-21; propagation of, 317;
and China, 387

Protest, race-contact and, 454

Proudhon, 38, 212, 296, 315, 326-7

Proverbs, 84 n.

Providence (R.L.), 318

Provident societies, 643 ;
Africa, 497

Psychoanalysis, and primitives, 180

Psychology, colonial, 137; objects
of, 138-40 ; methods, 140 ff.

Puerto Rico, 470

Pufendorf, 265

Punctuality, reproach against rulers,
B4

in N.

Punishments, traditional, 6g6 ff. ;
collective, 697-8, 7045 ; religious,
698-9; corporal, 705

Puritanism, of Missionary codes, 8o

Puritans, emigration of, 215; réle
of capital in, 11

Purity, 194, 203, 206

Pyat, Feélix, 367

Pygmies, 118, 434, 460 ; religion of,
106

Q aidats, 566

Qanun, 97

Quakers, 4; and slavery, 291-3;
and association of races, go1

Quality, 206-7

Quatrefages, 210

Quesnay, 502

Questions, asking, 486

Quietism, 315

Quinet, Edgar, 337-8

Quirinus, 380

Quiros, Pedro F. de, 164, 264

Quoc-ngu, 381

Quran, 32, 173, 199, 408
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Rabat, 615, 634

Rabelais, 1go, 261, 265

Race contact, establishment of, 137

Race mixture, effects, 124-5

Race relations, varieties, 75

Radama II, 516

Radicalism, 364 ff.; evolution of,
366-7 ; in Indo-China, 394

Raffles, Sir Stamford, 241

Railways, Indian, and outcastes, 607

Rais, 68

Raleigh, Sir W., 164

Ramatous, 121

Rambaud, Alfred, 234

Ram Mohun Roy, 383, 388

Ranavalona II, 588

Randau, Robert, 107, 402

Rank, and change, 517

Ranks, social, 603 .

Raousset-Boulbon, G. de, 239 n.

Ratzel, Friedrich, 424

Raw materials, colonies as sources of,

284, 230 fI.
Raynal, Abbé, 4, 40, 120, 288, 292
Rebellions, 376
Reception, of changed customs,

509-10

Reciprocity, 149, 330 ; and partner-
ship, 38

Reclus, Onésime, 642

Reclus brothers, 162

Redemption, 312 ; land, right of, 654

Reductions, Jesuit, 547

Reform, domination and, 271 fL;
aims of, 271-4 ; agents of, 274 ff. ;
methods of, 274; motives of,
277 ff.; of exploitation, 284 ff.

Reformation, and equalitarianism,
316 ; effect of race contact, 456

Reformism, 418

Registration, of family events, 597 ff. ;
of land rights, 660, 661, 671

Regnard, 108

Relations, first, between races, 57 ff.

Religion, collaboration in, 68;
respective place with white and
native, B4 ; motive of first con-
querors, 154 ; association in, 309

Religious domination, 15

Religious Orders, and colonies, com-
pared, 186
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Renan, 162, 201, 349

Renaud de Chatillon, 163

René, King, 113

“ Renegades ”, 445, 446

Renel, Charles, 451

Reproduction, colonisation and, ¥

Republican Party (French) and
colonies, 328-9

Repudiation, in family, 578-9

Repugnance, 470, 478 ff.

Reserves, native, 432, 481, 567 ; in
America, 462, 481, 567 ; animal, 466

Reservoirs, colonies as, 230 ff.

Resistance, native, to} culture borrow-
ings, 104-5; to religious innova-
tion, 105-6; of ruled to rulers,
470 ; motives of, 472-3

Restif de la Bretonne, sez Bretonne

Restoration, of native customs, 488

Reunion (island), 4, 10

Réveillere, Adm., 368

Rhodes, Gecil, 194, 305, 553, 567

Ribaut, Jean, 3-8

Ricardo, 232

Richelieu, 214, 218, 550

Rienzi, Domeny de, 188, 300

Right, paternal authority as, 146

Rights of Man, 38

Rights of the dominated, 260;
Declaration of, 331-2; declara-
tions of, 532

Rimbaud, 116, 160, 239, 447 7., 537

Rites, religious, borrowed by Europ-
eans, 541

Rivers, Wm,, 460

Roberval, 171, 188

Robespierre, 332, 345-6

Robinet, 236, 298, 299

Robinson, Ellen, 276

Robinson, John, 317

Rochefoucauld, La, 193

Roches, Léon, 59, 115, 402

Radis, 605

Rodrigues, Olinde, 333

Réles d’Oléron, 168

Rolland, Romain, 350 ».

Roman Catholicism, and racial equal-
ity, 312-15

Roman de Brut, a2t

Roman empire, expansion of, 63 ;
syncretism under, 101
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Romans, and race fusion, 119 ; and
ver saerum, 155-63; as *‘ chosen
people ”, 2034 ; and transplanta-
ton, 221r; and racial equality,
311 ; and punishments, 6g9

Rome, division of territory, 198-g

Ronsard, 262

Rosmini, Antonio, 175

Rossi, Count, 299-300

Rouen, 253

Roumestan, Numa, 343

Rousiers, Paul de, 28

Rousseau, 4, 41, 50, 52, 6o, 61, 100,
139, 181, zo1, 267, g01, 313,
319-20, 303, 448

“ Rule, Britannia ”, 245

Rulers, factors of state of mind in, 143

Russia, and Pan-Mongolism, 387

Russo-Japanese War, 377, 387

Rutebeuf, 169, 343, 344 >

Sabirs, 98

Sacrifice-contract, 680

Sacrifices, prohibition of, 503

Sadeur, 164

Sadness, see Despair

Safety pins, 528

Sahara, 22, 707

Sahel, 472, 480

Saint-Castin, Chev. de, 447

Saint-Cyran, Abbé de, 29, 193

Saint-Germain, Treaty of, 282, 204

Saint-Just, 292

Saint-Pierre, Abbé de, go1

Saint-Pierre, Bernardin de, 129

Saint-Point, Valentine de, 350 7.

Saint-Raphael, 13

Saint-Simon, 41, 129, 237, 244, 303,
3334

Sakalaves, 456, 407

Sakiak, 97

Salafi, 398

Sale, of colonies, proposed, 363 ;
contracts of, 68g-go

Salima, Niya, 123

Salvation, hope of, 157-8 ; as duty,
168-9 ; and racial equality, 312

Sanctuary, family and, 557-8 ; right
of, 703

Sanads, 507

San Domingo, 282, 302, 476, 598
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Sandwich Islands, see Hawaii

Santals, 475, 607

Saracoles, 605

Sarakolle, 119

Sarasvati, Dayananda, 388

Sarasvati, Pandita Ramasbai, 388

Sarda Act, 590

Sarong, 112

Sarraut, Albert, 43, 45, 234, 304

Sati (Suttee), 94, 506-7

Saul, 463

Savagery, ancients and, 178-g

Saxonism, 204-5

Say, Jean-Baptiste, 24, 27 n., 44, 181,
240, 291, 355-6

Schoelcher, Vietor, 210, 295

Schopenhauer, 47, 116, 411, 416

Schouten, Antony, 435

Scouting, 117

Scribe, 288

Sculpture, and primitive art, 112

Secession, right of, g41-2

Secret societies, African, 558, 617 ff.

Secrétan, 239

“ Bectors 7, 572

Security, 711; quest for, 21; and
abrogation of custom, 502-3

Seeley, J. R., 25, 202, 245

Segalen, Victor, 79, 459

Segonzac, Marquis of, 59, 438

Segregation, 432, 480-1; and local
law, 547

Selection, biological, and imperial-
ism; 30, 31, 345

Self-determination, 4

Self-help, in British Empire, 247

Self-mastery, end of primacy, 207-8

Self-sufficiency, economic, 24; ses
also Autarky

Semitic words, diffusion of, 97

Seneca, 213, 287

Senegal, 96, 480, 488, 494, 563, 590,
6oy, 619

Sensualism, of colonisers, 110

Senussi, 400, 615

Separation, 27; between races,
478 fF.
Scparatism, 377, 521-3

Sepoy mutiny, see Indian mutinies

Sepulveda, 174, 189, 255, 553
Serer, 694
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Serpent-worship, 504

Scrvants, native, in Europe, 451

Settlement, intermittent and perman-
ent, 10§ resistance to, 472

Sévigné, Mme. de, 450

Sex, effect on colonists, 111; and
change, 517

Sexual hospitality, 439

Shadyf, 97

Shaikhs, 624

Shari, R., 22

Sharif country, 490

Shifa'a, 587, 654, 665

Shikayah, 68, 92, 506

Shinta, 35-6, 200

Shipwrecked persons, 445

Shuari, 97

Siam, gg, 701

Siberians, alcoholism and, 79

Sierra Leone, 476

Siéyeés, Abbé, 556, 721, 727

Silos, 497

Simon, Jules, 367

Simplicity, reproach against rulers,
84

Sinclair, Upton, 350 7.

Skeleton colonies, g

Slade, Madeleine, 536

Slave Coast, 701

Slave trade, 3, 294

Slavery, 94 ; and collaboration, 69 ;
and extermination of natives, 77 ;
and race fusion, 121; attack
on, 284 ff.; defence of, 285 ff. ;
ancients on, 287 ; and depopula-
tion, 4634

Slavs, Southern, 576

Smith, Adam, 229-30, 241, 246

Smith, Elliot, 60 n,

Smith, Goldwin, g62

Snakes, sacred, 473

Snobbery, 457

Social intercourse, and partnership,
309 ; of conquerors and conquered,

Social life, invention in, 530-1

Social mixture, and interbreeding,
126

Socialism, 364, 369-79; and anti-
colonialism, 45; and brother-
hood, 333
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Societies, for colonial reform, 275-6 ;
accupational, 622 ff.; co-opera-
tive, 642

Society, colonial, peculiar features,
11

Society Islands, 59

“Society of the Black Man's
Friends ”, 40, 289, 292

Sociology, Colonial, 137-8

Soldiers, and association, 305; as
agents of contact, 427

Solidarity, and friendship, 38

Soliman Pasha, 448

Solomon Islands, 58

Somaliland, Egyptians in, 54

Songe du Vergier, 174

Sengs, borrowed from natives, 540

Sonnenfels, 354

Sorel, 204

Soul-body duality, 106

Soulouque, 56

Soult, Marshal, 272

South Africa, 27, 416, 432, 481-2,
522, 547 ; Tribes in, 567

South African Inmstitute of Race
Relations, 416

South America, U.S. and, 14

Sovereignty, subject races and, 46-7

Spain, conquest of America, 3;
colonial aspirations of, 23-4; and
extermination of Amerindians,
223 ; reasons for imperial collapse,
228

Sparta, 53, 127

Speech, borrowing of, 529, 539-40;
unity of, and unity of law, 556

Spencer, Herbert, 182, y27

Spengler, 51, 116, 206, 238, 358, 377

Spice Islands, 24

Spice trade, 24

Spice War, 217

Spirits, white men as, 436, 440-1

Sport, 457 ; and primacy, 207

Staél, Baron de, 28g

Stanhope, Lady Hester, 442

State, the, 715; domination as
function of, 30 ; expansion of, 201

Statehood, aspiration after, 377

Statut réel, 559

Statute law, and contract law, 676

Steinmetz, Prof., 494
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Stendhal, 161, 191, 194, 203, 204, 211,
225, 286 ., 402, 447, 53¢

Stevenson, R. L., 57, 80

Stoics, and slavery, 287 ; aud brother-
hood, 331

Stoning, 70t

Stool, Golden, 474

Stowe, Mrs. H. B., 290

Strength, as basis of domination,
197 ff.

Surikes, 635

Students, as agents of contact, 427-8 ;
coloured, in Europe, 451

Stuttgart Congress, 372

Subject races, 210

Subjection, 25, 144 ; limited and
unlimited, 16, 25-6 ; feudal, 680

Substitution, of laws, 500; and
innovation, 5267

Sudan, 476, 488, 504 ; conguest of
369 ; French, 563, 6o

Suez Canal, 238

Suggestion, as means of abrogation,
506

Suicide, 77 ; slavery and, 464

Suliman Pasha, 115

Sumatra, 470, 552, 589, 597

Sumatrans, 435

Sunda Islands, 24, 102

Sunna, 407

Sun Yat-sen, 321, 387

Superstition, 115

Surinam, 417

Surveys, land, 660

Susa, 119

Su’ubiyah, 32, 199

Swaraj, 51

Swarming, 7-8

Switzerland, 281

Sympathy, need of, 485-6

Syncretism, 101, 115, 418, 424 530

Syria, 407, 507, 592

Taboo, 436

Taboos, breach of, 473

Tagore, Rabindranath, 389

Tahiti, 5, 59, 62, 79, 80, 87, 440, 454,
588, 504, 598, 618 ; Mission to,
172 ; depopulation, 454, 461

Tahitians, 58, 61, 716

Taine, g0, 203, 226, 357
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Talleyrand, 161, 162, 215, 219, 225,
340, 446

Tambourine, 113

Tammany Hall, 117, 542

Tangier, 626

Taoussa, 589

Tarde, 87, 107

Tariqa, 622

Tarqui Duksem, 72

Tarry, Alfred, 551

Tashrifas, 613

Tasmanians, 453,461 ; extinctionof, 78

Td'usa, 640

Tavernier, 66

Tax, on polygamy, 594;
672-3 ; income, 673

Tax wars, 77, 475

Taxation, of native races, 76-7; in
Algeria, 405

Tedjani, Aurélie, 123

Tell, 480

Terra Australis, 164

Tertre, Jacques du, 40, 259

Thailand, see Siam

Thalassocracies, 6

Tharaud, J. and J., 245

Theft, 706

Theophilanthropists, 332

Theosophy, 116, 541

Thieves, Isle of, 436

Thomas Aquinas, St., 175

Thomson, James, 245

Thornton, 223

“ Thrusting back * of natives, 480

Tibet, 388

Tidor, 439

Tierra del Fuego, 438

*Tiger Club™, 110

Tijania, 616

Time, 485

Tippoo Sahib, 592

Tithes, 541

Tlemcen, 272

Tocqueville, A. de, 862, 466, 502

Togoland, 571

Tolstoi, 51 ; Gandhi and, 389

Tonga Islands, 59, 439, 446

Tong-King, 363, 493, 588, 596, 599
see also Indo-China

Tools, diffusion of, 967 ; misuse of,
104 ; rights over, 655

land,
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Topanimbous, 70, 548

"Lorrens, Robert, 241, 242, 66o, 717

Torture, 701

Toucouleurs, 698

Toussenel, 286

Towns, and native life, 8o-1

Tracy, 500

Trade, with natives, element of dis-
trust in, 81 ; silent, 81 ; colonies
and, 220 ; and innovation, 533

Trade Unions, 603~4, 636 ff. ; native,
89 ; Negroes and, 416, 431

Traders, pioncers as, 54.; as agents
of contact, 427

Trades, new, 639

Trading companies, origins, 12

Trading expeditions, 10

Tradition, opposition of, 85; petri-
faction of, 454-5

Traditions, 140-1; abolition of,
378 ; adulteration of, 378-9

Trajan, 480

Transfer of populations, 65

Transformation, effect of race con-
tact, 456 ; of law, 509-15

Translation, 526 ; agent of imitation,
383

Travelé, Musa, 494

Tribalism, 375

Tribe, obstacle to common law, 557 ;
destruction of, 565-7 ; remaking of,
569-72 ; negation of, 567-9 ; con-
ferment of legal status, 659

Tribes, creation of new, 572

Tribunals, Mixed, 306

Tribute, 226, 227-8

Trinity, the, 106

Trojans, Roman descent from, 204

Trosne, le, 301-2

Troy, French royal claim to descent
from, 197

Trusteeship, 18

Tuareg, and mixed marriages, 124

Tuiza, 640

Tullab, 406

Tunis, 46, 50, 363, 368, 406, 626

Tunisia, 599, 614; the Tribe in,
566, 571 ; craft guilds in, 628 fT. ;
land law in, 659 ff. ; penal reform,
703

Turgot, 44, 72, 232, 301-2, 348
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Turkey, 99

Turks, 714 ; modernisaiion of, go-1
Tuskegee, University of, 49, 412
Twain, Mark, 282

Twins, killing of, 588

Tyranny, among barbarians, 184
Tyssot de Patot, 323

Uganda, 587

Ukala, 681

"Ulama, 398, 404, 406-7 : Council of
the, 406

Ulloa, John de, 276

Umbrelas, 706

Unanimity, 330

¢ Unbelievers ”, atiilude to, 166 ff.

Unemployment, English, and colon-
isation, 242

Unification, 19

Unitarians, 247

United States, immigrants in, 13
domination of, 14; imperialism
of, 35; ™ decivilisation * in, 117
race-fusion in, 119 ; Negro migra-
tion in, 411

Unity, brought by conqueror, g5

Universal interest, colonies and, 238

Unreliability, reproach  against
natives, 83

Untouchables, sez Outcastes

Urbain, Ismall, 42, 115, 334, 448

*Urf, 628

Ustariz, 227

Usury, 688

Utilisation, of native customs, 496

Utilitarian aspect of domination, 31,
34-5

Utilitarianism, 353 1.

Utility, and separation. 150

Utopias, 161-2

Vacher de Lapouge, 208
Vaillant, 373

Vairasse, 164

Valerius Maximus, 215
Vambéry, 59
Vancouver, 508
Vandervelde, E., 282
Van Kol, 372

Vannier, 448

Varro, 145
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Varron, 7
Vasco da Gama, 156, 170
Vasco de Luheira, 159
Vaitel. 18
Vauban. 225, 230-1. 236-5, 264
Vega, Garcilaso de ia. see Garcilaso
Vendeua, 699-700. 503
Venczuela. 14
Veragua. 164-3
/ergennes, de, 351
Verhaeren, E., 111
Ver sacrum, 153. 136
Vespucdi. 183
Vézelay. 160
Vices, of colonisers, 133-14
Victoria ,goddess), 193
Victoria, Queen, 569
Vier-Nam. 395 : see alse Annam
Villacrose, A., 277
Village. obstacle to commeon law, 557«
Villages, co-operative, 642
Villegagnon, Nicolas de, g3, 122
Villers, cog
Viollet, Paul, 276
Viollette. 523
Viollis, Andrée. 350 a.
Virgil, 199
Virginia, Statute for, 307
Virginia Company, 110, 318
Virtue. and racial equality, 313-14
Vitoria, Francesco de. 256-8. 313
Vogue, de. 208
Volney. g. 181, 184, 332, 355, 366,
6. 466
Voltaire, 23, 166, 301. 325-6, 358-0
Voodoo, 417
Vosges, -\ndré des, 160

Wace, Robert, 221

Wagadugu. 96
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