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PREFATORY NOTE

N 1923, when the first of the articles here reprinted

was writien, comparatively little had been published
or spoken about the problem which is discussed in these
pages. Since that date, however, attention has becn
increasingly dirccted to the question, and it is now much
in the minds both of lawyers and of laymen. The man-
net in which it presented itself to onc humble observer
in 1923 may, therefore, seem to be somcthing of an
anachronism; but the author has thought it best to
reproduce the articles substantially as they were written,
rather than to refashion them into a continuous iext,
because in their original form they may serve to show
how, to his observation (for what it may be worth), the
problem has grown and shaped itself in the last few
years: He is conscious that the preservation of the
articles in their original form may involve a certain
amount of overlapping, but hopes that it is not suffi-
ciently serious to deprive him of the indulgence of the
reader.

‘The author is much indrbied to Messrs. John Murray
fn permission o repiint, as sections I, IT, and TV of
this little book, articles which have appeared in the
Quarterly Review. Other portions have appeared in
the Journal of the Society of Public Teachers of Law and
the Law Quarterly Review, and are here published with
the hind concurrence of the editors of those Jearned
periodicals. C. K. A
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I 1

QuaLrY before the law is our most valued constitu-
E tional principle. Notoriously, we are superior to
[oreigners in most respects, but in this above all. The
forcigners themselves tell us so: our constitution is the
envy ol the world. Any opinion to the contrary would
have been a blasphemy to Blackstone, and not shoit of
a serious heresy to most Englishmen to-day. No doubt
much of this admiration is justified. We will assume for
present purposes the virtues of the British Constitution—
some of them 1eal enough, some of them not quite so real
as text-wiiters would lead us to suppose. The object of
these observations is to point out that we have rcached
a juncture when we can no longer be content with self-
congratulations, but must overhaul some of the con-
stitutional principles which we have been taught to
think most fundamental.

Equality before the law has been familiarized to
lawyers and laymen alike by a great constitutionalist
not long deceased. Professor Dicey made it famous as
the principle of ‘the Rule of Law’. That principle,
reduced to its simplest terms, has two aspects. (1) Every
man is responsible for his acts whatever his position in
society. The individual servant of the Crown must
answer for any wrong he has done as an individual.
He can never plead that the wrongdoing was com-
manded by a superior, While the actual agent of
mischief is thus responsible for his acts, the department

' Quarterly Review, October, 1928,
3801 B



2 BUREAUCRACY TRIUMPHANT

to which he belongs is responsible, through its head,
only to Parliament, and so ultimately to the public.
(2) There is only one system of justice available to or
against all or any of His Majesty’s subjects. There are

o special courts and no special procedure applicable

xclusively to members of the cxecutive. The Crown
itself, and all scrvants of the Crown, are justiciable, if
at all, in the ordinary courts by the ordinary law w of the
Tand. We have no droit adminishatif. 'To this priniciple
‘the contrast is usually found in France. There, if a
government servant is accused of wrongdoing in the
discharge of his official duties, the action lies in a special
administrative court, with ultimate recourse to a special
Court of Appeal, the Conseil d’Etat. The whole of this
jurisdiction forms a separate and highly technical branch
of the law, and the activity of the administrative courts
is immense.

It is not too much to say that this constitulional
principle, so natural to a Frenchman, shocks the con-
science of the average Englishman. The present writer
can state from experience that go per cent. of students
beginning the study of constitutional law form the im-
pression that France lives under a system of bureaucratic
tyranny little short of Tsarism. OF course nothing could
be farther from the truth. The administrative code was
undoubtedly intended by Napoleon to strengthen the
central government and to protect the cxecutive officer
in some measurc from the ordinary rules of liability.
But Mapoleonism is not the spirit of modern France.
The development of French adminisirative law in the
last century has been very much more in favour of the
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subject than of the administration. The remedies of
the subject against the State in France are easier,
speedtier, and infinitely cheaper than they are in Eng-
land to-day. Ithasbccome a maxim of constitutionalists,
and a bulwark of French democracy, that the Conseil
’Ltat is the great buffer between the public and the
butcaucrat,

But what ate the remedies against the Crown—i.c.
the State—in England? There is a direct remedy in
matters of contract; but it is of a peculiar character.
Tt is known as the Petition of Right; its exact nature
became settled comparatively latc in the nineteenth
centuty, and it now lies for almost any ordinary claim
arising out of a contract with the Crown. Bul its pro-
cedure, now governed by statute, is peculiar, and gives
the Crown certain advantages in pleading; and it will
not lie at all unless the Home Sccretary pleases. He, in
conjunction with the Attorney-General, may advise the
Crown not to submit to the claim; no action lies against
him by the suppliant for his refusal, and there is no
appeal. His refusal is rare when there is any substance
in the claim; and the discretion left in his hands would
not normally be dangerous to the subject were it not, as
I shall attempt to show, that government departments
exhibit an increasing tendency to arbitrary and uncon-
scionable action. Nor does the Petition licin all cases; for
cxample, no scrvant of the Crown, including in that term
a soldier, can claim his pay by this process. For other
reasons, which would be too technical for the present
purpose, the Petition of Right is a highly unsatisfactory
remedy to the subject. Those who still remember the

<
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shameful Archer-Shee Case in 1910 will realize what
obstacles the Crown may place in the way of a just but
inconvenient Petition of Right.

Where the claim is not for contract but for tort—i.e.
for an ordinary civil wrong such as libel or trespass or
falsc imprisonment—there is no direct remedy whatever
against the Crown. Suppose the Home Office orders an
official to enter upon your land unlawfully and eject
you. As has been pointed out, the actual individual who
carries out the order is liable in an action of trespass; but
there is no action against the Home Office. If you are
negligently run over by a van belonging to X & Co,,
you have an action against the driver of the van, but
you also have an action against the corporation which
employs him; and it is the corporation which you will
naturally sue, because it has funds from which you can
recover damages, whereas the van-driver probably has
none. If you are run over by, say, a Post-Office van,
you have an action against the driver, if you are foolish
enough to bring it; but you have no action against the
department which employs this negligent servant. This
happy result proceeds from the principle that ‘the King
can do no wrong’—a maxim which came into our law
not through any jurisprudential nccessity, but by a
doctrine which was more or less an historical accident.
It is true that if you bring an action against the van-
driver, and recover damages, the Crown may, and
generally does, put him in funds to satisfy the judge-
ment; but it is under no legal obligation 1o do so.

So much by way of introduction. At the present time
the principles glanced at above are proving quite inade-
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quate to existing conditions, and we are hecoming
involved in some strange and perturbing constitutional
anomalies,

The enormous growth of local government in recent
years has necessarily meant decentralization. It is not
our present husiness to incuire whether this is an in-
cvitable phase in the social evolution of Fngland, or
whether or not its tendency is socialistic. Law becomes
increasingly statule as opposed to common law, and in
the process a great deal of legislative power is delegated
to local authorities whose Runction, constitutionally con-
sidered, should be administrative, not judicial or legis-
lative. It is no longer possible to find the law which
most intimately affects the citizen's life in statutes and
decisions. Much of it must be sought in the not very
accessible regulations of minor authorities which work
by anything but legal methods. Against their rulings
there is in many cases no appeal to the ordinary courts.

This is true of education, of the poor law, of public
health, highways, the police, licensing, rating. There
are a vast number of local by-laws in each locality
which are not as conspicuous an example of autonomy
as is often imagined. The growing tendency is that
the central department—ec.g. the Home Office or the
Ministry of Health—should ‘suggest’ to the local
authorities a set of ‘modcl by-laws’, Except in large
towns which desire to assert their independence, the
‘office pattern’ of local regulations is usually lollowed
as the line of least resistance. The courts, tilough
instinctively hostile to officialism, are powerless 1o curtail
prerogatives definitely granted by slatute to subordinate
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authorities. The most they can do is to say, in appro-
priate cases, that powers arrogated by officials are ultia
vires the statute under which they are claimed. And this
is not easy when, as oficn happens, the authorizing
statute is hastily drafied and loosc in its terms.

Devolution by way of local government may be
necessary and desirable; but the present danger is that
the local authorities are made not only legislators, but
in many cascs the judges and interpreters of their own
legisiation. Take a simple case which may happen to
any owner of house property. He receives a notification
from the Borough Council ordering him to close a
certain house as being dilapidated and unfit for human
habitation. He appeals 1o the Local Government
Board, which orders a ‘public local inquiry’ to be held.
This is done; the owncr states his case, and an inspector,
after hearing the evidence and making an examination,
submits a report to the Local Government Board. The
laiter considers the appeal in private, and dismisses it.
Nobody knows exactly how the body which came to this
decision was constituted. The inspector’s report is never
seen by the house-owner, and its production is refused.
He is not entitled to be heard before the deciding
tribunal. He cannot appeal against the decision. The
most he can do is to ask the courts to say that the Local
Government must at least hear him in his own defence.
He spends a considerable sum of money in the attempt
to attain this object, only to be told by the House of
/| Lord{ that he has no legal right 1o be heard by the
tribunal which has virtually destroyed his property.!

t Local Government Board v, Arlidge, [1915] A.C, 120,
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A local education authaority is bound by statute to
maintain cfficiently the schools within its jurisdiction. It
chooscs 1o pay the teachers in provided schools at one
rale, those in a non-provided school at a lower rate.
The managers of the non-provided school complain
that the local authority by this conduct is failing 1o
fulfil its statutory duty, The decision rests with the
Board of Education. Diflicult questions hoth of law and
of fact are likely to aiisc in such cases. ‘The Board has
no power to cxamine witnesses on oath, it need not
examine witnesses at all; it can obtain its information
and arrive at its decision in any way it chooses, and it
need not give its reasons. It may, as it did in the leading
case, deliberately evade the issue; then the worst that
can happen to it is that it can be ordered by the House
of Lords to decide the issue. Thousands of pounds may
be spent in order to make it move; and when at last it
does move, its decision, affecting a large number of
teachers in the country, is final and unappealable.?

The objectionable feature of these deparimental tri-
bunals is that they work in the dark and decide legal
issues by methods of their own manufacture. The
possibility of appeal is always a stimulus to careful
Jjudgement, and here the stimulus is absent. Moreover,
many an oflicial who would not dream of deliberate
injustice in his private relationships is quite without
conscience when it comes to scoring a point for his
department, It is evidence of a deplorable tendency
that the Coalition government, already profific in
bureaucratic excesses, passed in 1921 the extraordinary

t Board nf Education 1. Rice, {15111 AL 1700
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Tribunals of Inquiry Act, by which a merc resolutiop
of both Houses can sct up a tribunal on any matter ‘of
urgent public importance’, with practically all the
powers of a court of law, including the right 1o instityte
proceedings for contempt of court, and the power tq
exclude the public from its sessions.

There are many minor evidences of the same bureay,.
cratic irrcsponsibility. I will cite only one, which comeg
home 1o a good many householders. The telephone
subscriber signs a document which is facetiously de.
scribed as a ‘comtract’. It is onc of those contracts i
which, as the phrase goes, ‘the rcciprocity is all on one
side’. Inan ordinary contract, when a man paysmoney,
he expects to know what he is getting. The tclephone
subscriber never knows how many calls he is getting for
his money. The Department is the solc and final judge
in this matter., The subscriber may prove by unim.
peachable evidence that he has been overcharged, byt
he is merely told that Post Officc machines cannot lig;
and from this intimation, not always couched in the
most polite terms, there is no legal appeal whatever,

In all these maitiers, legislative and judicial, what ig
really happening is that Parliament is getting rid of itg
own responsibilities. It is a short and easy method of
¢ legislation to delegate wide and ill-defined powers to
subordinate bodics. Doubtless it saves the time and
simplifies the labours of the House of Commons, hyt
the practical result is that the proper jurisdiction of the
courfs is ousted. A statute is passed in full publicity,
* under a running fire of analysis, criticism, and amengd.
ment in both Houscs; the regulations of departments
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and local authorities arc created by the tortuous pro-
cesses of the official mind and curtained from the vulgar
gazc by departmental ‘discretion’. The Great War made
us only too familiar with short cuts to legislation, parti-
cularly proclamations and Orders in Council. In 1916,
in the {amoara Case,! the Privy Council had to give the
cxecutive a rude reminder that the Crown could not
alter the law of the land by Order in Council; and in the
Art Q’Bi Brien, Case,? the Court of Appcal deplored this
slipshod method of lcgislation, which sooner or later must
end in the bureaucrats being hoist with their own petard.
It may be thought that in the examples I have chasen
—and many others might be cited—there is no great
danger to the liberty of the subject, because depart-
ments and officials will on the whole exercise their
discretion fairly and reasonably. Unhappily much of]
the evidence points in the opposite direction. When
there is a definite system of administrative law, certain
principles of fairness and equity grow up as a necessary
part of it. The French have a maxim in their droi?
adminisiratif that ‘The State is an honest man’, It is
bencath the dignity of the government to stoop to
shabby tricks and push merely technical rights 4 ou~
trance. We, having no administrative law, bul merely
the emulation of a number of competing authorities,
have developed no standard of honesty for the Grown,
and unhandsome dealing is all too frequent. Repeatedlg;l
of latc the Law Officers have adopted the pleadings o
[ 4

Y The Zumora, [1916] 2 A.C. 77.

% R, v. Secratary of State for Home Affairs, Ex p. O Brien, {1923] 2 K.B, 361
tand sec [1g23] A.CL Go3).

k1124 I
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Shylock and made claims which, cven if technically
specious, have no substantial merit.

Doubtless this spirit was fostered by the war. To a
certain extent all patriotic citizens acknowledged the
principle inter arma leges silent; at all cvents, they sub-
mitted to inconveniences and dictation which would
have been intolerable in ordinary circumstances. The
liberty of every subject was imperilled by the notorious
Regulation 148 of the Defence of the Realm Regula-
tions;! but no right-minded citizen would invoke Magna
Carta in presence of the enemy. Emergency legislation,
if an evil, was a neccssary evil, Bul sometimes it
went much farther than even emcrgency demanded.
Ministries sometimes assumed powers which denied
the most elementary claims of justice. A remarkable
example is provided by Regulation 2 (A) (2) of the
Defence of the Realm Regulations, by which the
Minister of Munitions purported to forbid any landlord
to bring proceedings against any tenant who was a
munition-worker in cerlain areas. As late as July 1919
this Regulation was pleaded by a munition-worker who
impudently remained in possession after his tenancy had
expired. It was emphatically declared by the King’s
Bench to be ultra vires and unconstitutional.?

' The Regulation empowered the Secietary of State, on the
recommendation of the competent naval and military authority, to
intern any person ‘of hostile origin or associations’. It was under this
Regulation that the naturalized German, Arthur Zadig, was interned
by the Home Secretary in 1915, and the imprisonment was held lawful
by the House of Lords (R. v. Halliday, [1917] A.C. 260). The phrase
‘or associations’ of course lefl exiremely wide discretionary powers
in the hands of the authorities.

2 Chester v. Baleson, [1920] 1 K.B. 829.
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Twice the Crown has attempted to establish a right
to expropriate the subject without compensation. In
the great De Kevser’s Hotel Case? the House of Lords
held that the Crown is bound to compensaie tor dispos-
session [rom landed property acconding to the assess-
ment of a jury; and in the Newceastle Breweries Case,?
where o large quantity of rnun had been seized, Mr.
Justice Salter applied the same principle to movable
goods. Of course it was not proposed by the Crown in
these cases to seize land or goods without compensdtion
of any kind; but the Crown wished to be able to say,
*We are not obliged to compensate you at all, but of
our grace and favour we will give you what the Defence
of the Realm Losses Commission awards.” There is a
world of difference between this and the assessment of
an ordinary court in due process of law.

No less bold was the argument of the Crown in the
Pyrogallic Acid Case.3 .An Act of 1876 provides that
‘the importation of arms, ammunition, gunpowder, or
any othar goods may be prohibited by Proclamation or
Order in Council’. On this wording the Crown claimed
the right to prohibit by proclamation the importation
of any goods whatsoever. Both common-sense and tech-
nical rules of evideuce indicate that ‘any other goods’ arc
meant by the statute to be goods of thesamekind as arms,
ammunition, and gunpowder—not, as the Attorney-
General contended, any conceivable commodity, from

shoes and ships and sealing-wax to bread and meat.
L J

' De Keyser’'s Royal Hotel. Ltd. v. R., [1920] A.C. 508,
3 Newcastle Breweries, Ltd., v. R., [1920] 1 K.B, 854.
T A-G. v, Broun, {1920] 1 K.B. 773.
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Mr. Justice Sankey (as he then was) rejected the Crown’s
contention, though his decision was reversed on techni-
cal grounds owing to the passing of an Act of Indemnity.
These arc examples of burcaucracy overreaching it-
self; but there are also instances of conduct which,
though technically sanctioned, nobody would hesitate
to call dishonest in a private individual. Onc of the
worst examples is provided by a case which came before
the House of Lords in 1922. T simplily the facts, but
they roughly amount to this:—A was lessce of a house
from B, and by his lcase was bound, inter alia, to insurc,
and if the housc was destroyed by fire during his
tenancy, to rebuild with the insurance money. In 1918
the military authorities took possession of the house
undcr the powers vested in them, and used it as a place
of internment for German prisoners of war. During
their occupation it was desiroyed by fire. Now, B, the
lessor, was entitled to look to somebody for reimburse-
meni; and the rule of law applicable was that A, the
lessee, though dispossessed by the military authorities,
was still liable to the lessor on the covenants of his lease.
Naturally both he and A looked to the War Office to
make good the damage which had occurred through
their compulsory occupation. The War Office summarily
denied all liability. The Law Lords did not conceal
their disgust at this conduct, but were unable to give
the lessee relief. It may be that the War Office, having
established its legal immunity, afterwards compensated
the 1€ssee as a matter of grace; of this I am not in a
position to speak. But the legal situation is badenough.?
Y Muaithey v, Curling, [1922] 2 A.C. 180.
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In 1916 the War Ollice entered into a contract with a
certain aviation school to train pupils ‘for the duration
ol the war’. In June 1918 it desived to put an end to
the contract, It appears to have had some reasonable
grounds of complaint against the school, but none which
was sufficient in law to justify repudiation. However,
by an Act of 1918 Llis Majesty in Council was ¢m-
powered to dedare what date was to be treated as the
termination of the war, and this was to be applicable to
eontracts ‘except where the context otherwise requires’.
Purpoiting to act on this power, the War Officc in-
formed the aviation school in June 1918 that the war was
at an end and the contract “for the duration of the war’
there fore terminated. This monstrous contention was
rejected by Mr. Justice McCardie, and damages
awarded to the suppliants.t

X had obtained judgement for a large amount against
a corporation styling itself the Russian Volunteer Fleet.
The judgement debt being unsatisfied, he obtained a
writ cmpowering the Sheriff of Lincoln to seize itwo ships
which belonged to the corporation. The Board of Trade
gave notice to the Sheriff that the two ships in question
were the property of His Majesty and requested him to
withdraw. The paosition of the Sheriff, a disinterested
third person, now is that two persons are claiming the
property of which he is seised under a judicial order.
[ such circumstances, his usual procedure would be to
hring what is called an interpleader summons to deter-
mine wha is the true owner in law. But this camifot be
done, because the court is rightly of opinion that ‘the

T Ruffy~drnell v. R., [1922] 1 K.B, 509.
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Crown cannot be made a party to an interpleader issue’.
"The result is that a judicial decision empowering X 1o
have his debt satisfied is rendered nugatory by the mere
veto of the Board of Trade. Moreover, the Board of
Trade is acting with cynical disingenuousness. There
is no sufficient evidence thai the ships really belong to
the Crown at all. Under a practicc which grew up
during the war, the Crown has mecrely been registered
as owner, and the cvidence would seem to indicate that
in fact the Crown is only a hirer from the Russian
Volunteer Fleet. Nevertheless, it has sufficient title to
deprive the creditor of his manifest rights and impede
the due course of law.!

But none of these cases equals in brutal cynicism
the litigation by the Duff Development Company
against the Government of Kelantan, in Malaya.? It

U The Mogileff (No. 2), |1922] P. 122. Lord Justice Bankes said (a1
p. 133): ‘I very much regret that it is not possible in my opinion to take
any other view of the matter than the one taken by the learned judge.’
Lord Justice Scrutton said (at p. 146): ‘I agree that in the matter which
is now before the Court we cannot do anything else than dismiss the
appeal. I desire, however, to say thal it seems to show the extreme
advisability of action by the Committee [the Crown Proceedings Com-
mittee, as to which see p. 49, n, 2] which it is stated has been appointed
under the presidency of the Attorney-General to consider in what respects
the rights of the Crown should or should not be alteted by legislation;
for I cannot help fecling that the objection which has been taken by
the Crown in this case, which I think is a good objection in law, has the
effect of preventing an order of the Court being enforced, and of delaying
justice to one of His Majesty’s subjects.” Lord Justice Atkin said (at
p. 138): “That is sufficient to dispose of this case, but I think it is very
unfortunate that it should be so, because not only is the subject delayed
in abtaining the amount of money for which the Court has decided he
is entiffed o have judgement, but alo the sheriff, a very important
public officer of the Crown, is harassed by reasons of the difficulties he
is put into as to the course that he should take.’

* Duff Development Co. v, Kelanian Government, [1924] A.C.. 797.
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may well be doubted whether in any other case a Crown
department has, at every tuin, so frankly avowed its
intention to obstruct justice by any dishonourable means
in its power. The facts lie within a small compass. At a
time when Kelantan was o dependency of Siam, Mr,
Duff obtained certain concessions of land from ity
government.  In 190, by the Anglo-Siamese treaty,
Kelantan passed under British suzerainty, 1t continued
to be nominally ruled by its own Sultan, but ‘with the
advice of the British Government. Everybody knows
that in such cases the real government is carried on by
the Colonial Office, and it was hardly disputed that
this was the actual state of facts in Kelantan. In 1912
the Duff Development Company surrendered its exist-
ing concessions and entered into a new agreement with
the Crown agents for the Colonies, acting on bchalf of
the Government of Kelantan. The material part of this
agreement, so far as the litigation is concerned, was that
the Governmentundertook to constructarailwaythrough
part of the plaintiff’s concession. Thiswas not done, and
the Company claimed as [or a breach of contract. There
was an arbitration clause in the agreement, and the
partics proceeded to nominate arbitrators. The Govern-
ment nominated several ex-colonial officials, to whom
the Company not unnaturally objected; the Company
nominated several distinguished lawyers, including two
ex-Lord Chancellors, to whom the Government objected
for reasons best known to itself. In this dispute the
Secretary of State intervened, as provided by th¢ con-
tract, and nominated an ex~-Chief Justice of Nigeria as
arbitrator. The award was given in favour of the
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Company. The Government refused to abide by it,
and moved Mr. Justice Russell in the Chancery Division
to set it aside. He emphatically declined; so, on appeal,
did the Court of Appeal and the House of Lords.

It need hardly be said that by this time costs amount-
ing to some thousands of pounds had been incurred, and
these were, as usual, awarded in the successive Courts
against the losers. “After the decision in the Court of
Appeal, the Colonial Officc informed the Company in
writing that it did not intend to submit to exccution of
the judgement. The Company, one may suppose, hardly
took this intimation seriously; but it turned out to be
very serious indeed. The Government refused 1o pay
costs. The Company accordingly instituted garnishee
proceedings to attach certain funds in the disposition of
the defendants. It sounds incredible, but it is the fact
that the Government produced a certificate from the
Secretary of State to the effect that Kelantan was an
independent sovereign state, and therefore not amenable
to the jurisdiction of English Courts. In view of this
declaration the Courts were, by an unmistakable rule of
law, bound to dismiss the action. “It is perfectly clear
that the Government had abused the process of the
jCourt by allowing long and cxpensive litigation to
proceed from stage 1o stage, without the slightest inten-
tion of abiding by the judgement. It is equally clear
that all the Courts concerned regarded the Government
defence as entirely without merits, and were undis-
guisédly chagrined at sceing justice burked by the ipsa
dixit of the Colonjal Office. The Lord Chancellor gave
the broadest of hints, amounting to a direct appeal, 10
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the Government not to persist in a policy which every
judge concerned considered scandalous. No notice was
taken of his observations, and in further litigation as to
the costs of the garnishee proceedings, the Crown gave
anothier exhibition of it sleight of hand.

A writer in Truth, who calls attention to this case, very
properly observes: “Throughout this case things have
been done in the name of that Government [ Kelantan]
which arc a disgrace to its masters in the Colonial
Office.” The same journal, in its issue of July 4, 1923,
reports another case in Malaya, concerning the State
of Negri Sembilan. The plaintiff had been injured in
a motor accident caused by the defective condition of a
bridge, for the upkeep of which he claimed that the
State of Negri Sembilan was liable. It was urged against
him that he ought to have sued the Government of the
Federated Malay States. The plaintiff was indeed be-
tween the devil and the deep bluesea, for ontheone hand
the judge doubted whether there was any such person in
Iaw as the Government of the Federated Malay States,
and on the other Negri Sembilan claimed to be a
sovercign independent state, and therefore unsuable!

One final illustration, taken from a decision of
the Court of Appeal, will show the difficulties of pro-
cedure which are opposed to a claimant against the
Crown.! In 1919, the Marshall Shipping Company ob-
tained~—as it was legally bound to obtain—the permis-
sion of the Shipping Controller o sell one of its ships;
but the Shipping Clontroller stipulated, for reasons
which do not appear, that the Company should pay a

¥ Mershall Shipping Co. v. Board of Trade, {1923} 2 K.B. g48.
38ar »
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toll of 420,000 1o the Exchequer on the salc. The
Company did so, presumably under protest. This
extraordinary habit of extorting money for the granting
of a statutory licence had been growing up in different
departments, and in 1922 the Courts dcclared it to be
illegal.? On the strength of this decision, the Company
was clearly entitled to get back, as ‘moncy had and
received’, the ,£20,000 which it had paid 1o the Ship-
ping Coniroller in 1919. But, in the meantime, the
Shipping Controller had ceased to exist, all his liabilities
passing, by an Act of 1921, to the Board of Trade. The
Board of Trade refused to give back the money, and the
plaintiffs proposed to sue for it. But the question was,
whom and how were they to sue? Let us follow the
course of the litigation. A writ is issued and served upon
the solicitor to the Board of Trade. He refuses to accept
service. The writ is then served on Sir Sydney Chap-
man, Permanent Secretary of the Board of Trade. He
enters a conditional appcarance on behalf of the Board,
and then takes out a summons before a Master of the
Supreme Court to set aside the writ on the ground ‘that
the Board of Trade as such, and as a Government
department, cannot be sued’. The Master sets aside the
writ. Appeal to a High Court Judge, who restores the
writ and service. Appeal to the Court of Appeal, which
holds that the service is bad, and that the only way in
which the plaintiff can cure the technical defect is, in
the words of Lord Justice Scrutton, ‘by going to the
several distinguished persons who constitute the com-
mittee and astonishing them by serving them with a
* A-G, v, Wills. United Dairies Lid. (1922), 38 T.L.R. 781.
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writ which will probably bring it to their attention fo
the first time that they are members of a committee
called the “Board of Trade”.” So the plaintiff must
begin all over again; and the pitfalls that lic hehind
Lim are as nothing to those which lic before. Thice
highly controversial questions of law still remain to be
solved: (1) Can the Board of Trade be sued at all, as
suehi? Hlas it any legal personality, or is it merely an
unincorporated Commitiee? (2) Should the action be
laid in tort or in contract? Ifin tort (i.c. the wrong of
‘extorling money colore officit’), should it lic against the
Shipping Controller (who no longer exists) or against
an individual. one Sir Joseph Maclay (who is no longer
Shipping Conuoller)? (3) If in contiact, should it lie
against the Board of Tiade as such, or against the
Ciown? On any one of these technmical points, the
claimant may well lose his whole case, notwithstanding
that he has a clear right of law and justice to have his
money back. No wonder Lord Justice Scrutton
obsered:

‘I personally feel that the whole subject of proceedings
against Governinent departments is in a very unsatisfactory
state. I feel that it is of great public importance that there
should be prompt and efficient means of calling in question
the legality of the action of Government departments which,
owing to the gicat national emergencies arising out of the
war, have heen inclined to take action that they considered
necessaty in the interests of the State without any nice con-
sideration of the question whether it was legal or not, and
I hope that the committee which is now considering the
guestion of proceedings against the Crown will be able to

give the subject more effective remedies against Government
departments than he has at present.’
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These sentiments of a learned and fearless judge—it
is not the first time that Lord Justice Scrutton has so
expressed himself—are those of the public. There is at
the present time profound and widespread dissatisfac-
tion with the rclations between State and subject. This
is not mercly part of the heritage of the war; the
burcaucratic tendency was developing long before 1914,
but five years of emergency government brought it to a
pitch which soon became intolerable. It is idle 10 boast
of the glories of our constitution when the fountain of
justice is polluted by the owner of thesoil. The ecxamples
I have cited above are but a drop in the ocean of the
cases which never come to judgement. Men are well
aware by this time that if they have the hardihood or
misfortune to engage in litigation with the Crown, they
must be prepared for all the technical obstruction in
which the depariments make it their business to excel.
Obstructive and temporizing methods are often success-
ful, like those of the shady solicitor: claimanis are
‘bluffed’ out of court. Money and patience are ex-
hausted by ‘the law’s delays, the proud man’s con-
tumely’, and men prefer to submit to injustice and cut
their losses rather than face the interminable prospect
of damages and costs and perpetual postponements.

From no point of view can this pay, not even finan-
cially. Itis false economy to refuse satisfaction of just
claims; the Exchequer may be a [ew pounds in pocket
at the expense of an individual, but all that is saved in
this way is pourcd out again for the litigation in which
the Crown recognizes no limit, as it recognises no mercy.
The Law Officers and their staff do not work for
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nothing. Money and time are spent like water in
resisting just demands, and the whole system is as
uneconomic as it is unscrupulous.  Inferest reipublicae ut
sl finis Litium.

From the moral and social point of view, it pays still
less. "The law-abiding spirit and the respect for justice
are amoug the highest assets of the English people, ITow
can the public respeet the law when its very guardians
are constantly appearing in support of unjust claims,
and when the judges are daily compelled to dispense
what they know, and openly declare, is not justice?
Nobody supposes that the Law Officers, as individuals,
desire to cheat any particular litigant, They are the
slaves of an evil tradition, a tradition extraordinarily at
variance with our pious professions of legal virtue. The
State is not an honest man. Its dishonesty is the worse
because it combines the methods of the bully, who has
all the odds in his favour, with those of the casuist, who
can make the worse appear the better reason. But
injustice will not go unavenged. Tit for tat. The
plundered will in their turn plunder the government
whenever opportunity offers, and will glory in doing it.
What kind of social equilibrium will result from this
discord between governor and governed, il is easy 1o see.
*Void of Justice,’ cries Meredith, ‘what a sunlcss place ig
any rcalm! . . . The void of Justice is a godless region.’

This evil tradition in Crown law has been greatly
fostered and made the cat’s-paw of two prime causes
which are at the bottom of the present state of things.
First, there is the bureaucratic mind. It has its con-
spicuous merits in its own proper sphere, but it has gone
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far beyond that sphere. It has been unduly exalied by
legislation: it was given practically carte blanche during
the war: and it has ever since accumulated more and
morc power. Power is excecdingly bad for it, because
it is of its very nature inhuman. Being inhuman, it will,
in the assertion of its supposcd duty, have no mercy
upon the insignificant individual citizen. To any but
those who desire to sec a Sidney Webbian England, it
is essential that the bureaucratic mind be confined to
its praper function, which is that of the lieutenant, not
the captain.

Secondly, constitutionally speaking, we are living in
an unreal world. We are clinging to old shibboleths
about equality before the law when that principle is
rapidly evaporating. We are in fact developing a
system of administrative law, and we will not admit it in
theory; consequently the courts are engaged in the vain
and humiliating endeavour to fit the square peg into the
round hole. There are some who think that we shall
muddle through, that the law will adapt itself em-
pirically to new conditions, as it has always done, and
work out a rational system. But the changed situation
must be acknowledged and the conditions made favour-
able for adaptation. What seems to be needed is that
administrative law, if it must exist, should be taken in
hand courageously and that the public should know
how it stands. No reform is more urgent. Lord Justice
Scrutton expresses the representative opinion of the legal
profession when he demands revision of the whole system
of remedies against the Crown, The committce to
which he refers was appointed a long time ago under
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the presidency of the then Attorney-General, now the
Lord Chicf Justice. Presumably it is still pursuing
its labours, but nothing is heard of them. Its con-
clusions arc awaited with anxiety by the public who
suffer from the methods of bureaucrats, and by lawyers
who are apprehensive for constitutional principles.!

tEgreported i 1927, Sere fiosd, plogn, 0w,
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Sm JjoBN MARRIOTT's study of ‘English Political
Institutions’ has long been a valuable guide to
historians, publicists, and lawyers. We wish we could
add that it has also becn the instructor of our politi-
cians. The first edition appeared in 1910. Since that
date very important constitutional changes have been
going on, sometimes in the full glare of political con-
troversy, more ofien by gradual proccsses scarcely per-
ceived by the majority of the public. A number of these
changes were indicaled by the late Professor Dicey in
the more recent cditions of his widely known Law of the
Constitution. Sir John Marriott now finds the time ripe
to summarize them in a new introduction to his work,
published separately as a pamphlet. Its forty pages are
packed with matter highly instructive to all—and they
should be many—who arc interested in the present
transformations of the English constitutional system.
Our only criticism of this succinct thesis, apart from
some considerations which we venture to offer below,
is not of its quality, but of its quantity. We trust it may
be regarded as prolegomena to a fuller study which in
due time will be incorporated in the parent work.?
Transitionary processes are still palpably going on. It
cannot, however, be long before a clear necessity arises
for some publicist, as familiar as Sir John Marriott with
the actual conditions of political life, to rewrite the law

t Quarterly Review, January, 1925, A 1eview of Sir J. A. R, Marriott's

The English Constitution in Transition, 1910-1924.
2 See now the same authot’s Mechanism of the Modern Siate, QOxford, 1927,
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of our Constitution. When that time comes, it will be
surprising if we do not find that a great many of our
traditional principles have become so attenuated that
it will be mere pedantic affectation fo retain them in
theory when they arc so remote from practice.

We are concerned here with one only of the many
questions with which Sir John Marriott deals, He
writes as follows concerning the tendencies of legislation
and burcarracy:

“Menaced by the muliiplication of external o1ganizations,
Parliament has itself not merely connived at, but contributed
to the infiingement of its legislative monopoly. In former
days Englishmen wete said to be distinguished from their
Coontinental neighbows by their “instinctive scepticism about
bureaucratic wisdom”, Consequently Parliamentattempted,
in making laws, lo provide beforehand, by precise statutory
enactment, for every contingency which might reasonably he
expected to arise. This naturally rendered the form of Eng-
lish statutes exceptionally elaborate and detailed. Parlia-
ment has recently shown a marked tendency to abandon this
tradition. In our legislative forms we have moved towards
Continental methods. Partly owing to the increasing corn-\
plexity of industirial and social conditions, partly under the
subtle influence of Fabian Socialism, partly from the general
ahandonment of the principle of laisser faire and the growing
demand for governmental guidance and control in all the
affairs of lifc, parily from sheer despair of coping with the
insistent cry for legislation, Parliament has manifested a
disposition to leave more and more to the administrative
department. Many modern statutes are mere cadres, giving
no adequate indication of their ultimate scope. They lay
down general mles and leave it to the Departments con-
cerned to give substance to the legislative skelcton hy the
issue of Administrative Ordets. . . | It is truc that Provisiongl

3801 T
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Orders require statutory confirmation, but Statutory Orders
become operative after “lying on the table” for a given
number of days, In both cases, therefore, Parliament retains
formal conirol;in the latter case, itislitile more than a form.’
One of the consequences is, inevitably, a formidable
increase in the expenditure of public money. The
recommendations of the Select Committee on National
Expenditure in 1918 have been duly pigeon-holed and
ignored. Those who have been taught to cherish the
principle ‘No taxation without representation’ will be
shocked to learn that, according to this Commitiee,
they have been ‘suckled in a creed outworn’: ‘so far as
the direct effective (Parliamentary) control of proposals
for expenditure is concerned, it would be true to say
that if the estimates were never presented, and the
Committee of Supply never set up, there would be no
noticeable difference.’ Sir John Marriott goes on to
discuss the various solutions, all of them somewhat
startling to a mere old-fashioned constitutionalist—
Referendum, Syndicalism, and Direct Action—which
are offered by different ‘young’ schaols of thought. Of
any less revolutionary effort to solve a pressing problem
Sir John is unfortunately unable to inform wuws. The
millions of Englishmen who find no bright promise in
any of the three desperate cxpedients mentioned above
are apparently content with the principle solvitur ambu-
lando—always a somewhat thin and comfortless creed.
On the whole, Sir John Marriott is not alarmed. On
the Rule of Law and the growth of Administrative Law
he makes the following observations:

“The multiplication of statutes almost inevitably tends to
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the curtailment of individual liberty, but liberty has been
curtailed even more perthaps by the character than by the
volume of legislation. . . . Bacon observed that there is “no
worse torture than the torture of laws”. If he was right the
modern citizen is evidently obnoxious to that form of torture
10 & degree undreamed of by the victins of medieval tyranny.
Apart fiom this, however, there has been in recent years
an equally maked tendency to confer by statute judicial
or quasi-judicial authority upon permanent officials. . . . To
confer judicial authority upon the officials of administuative
Departiments, and at the same time to invest them with the
power to make Orders which have the force of law, is plainly
to confound the Legislative power with the Executive and
the Judicial power with both, Moreover, it tends to blur
the important distinction between what is and what ought
to be. If thnse who are responsible for laying down the law
are charged also with the duty of applying it, the menace ta
personal liberty must become acute, and the English citizen
is likely again to incur risks from which the great contest of
the seventeenth century was thought finally to have relieved
him. The Judges may still be lions, but they are likely to
become, as Bacon would have gladly made them, lions under
the throne, though the throne is no longer occupied by a
single monarch who can, at worst, be removed, but by the
many-headed bureaucracy which can be dislodged, if at all,
only by a sustained and gigantic effort.’

Notwithstanding these grave animadversions, we
have, in Sir John's opinion, ‘passed through the ordcal
of a great war with the minimum infringement of those
safeguards for personal liberty of which Englishmen
have been justly tenacious’. In support of this view,
the Art O'Brien case! is cited, with its energetic vindica-~
tion of the principle of Habeas Corpus. This optimism,
coming as it does from one who has a first-hand know-

Y R. v, Secrelary of State for Home Affairs, Ex p. ' Brien, [1923] 2 K.B. 361,
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ledge of the political machine, will be gratifying to the
many citizens who have begun 1o feel serious alarm at
recent developments. A lawyer, contemplating the
decay of age-long first principles of justice, cannot feel
the same measure of confidence.

We have already called attention to a number of
examples [rom the Courts which seem to show, first,
that the principle of the Rule of Law needs candid
and careful revision, and second, that the temper of the
Ppresent bureaucracy is to press unmeritorious claims to
the profit of the Crown and the unjust detriment of the
subject. It has been recognized that this was partly the
result of necessary emergency legislation. But we are
getting farther and farther away from the war, and the
mischievous tendency should be diminishing. It shows
no signs of doing so. The Art O’Bricn case, in which the
judges fortunately had a free hand, has been more than
counterbalanced by a number of cases which further
illustratc the helplessness of the individual amid the
gleights and subtleties of administrative litigation.

Nobody has a betier opportunity of enjoying depart-
mental ingenuity than the house-owner; indeed, it is
matter for wonder that anybody with money to invest
will choose this form of property, which immediately
involves him in a complex net of obligations to local
authorities and to the Ministry of Health. In particular,
the provisions applying to working-class dwellings are
a masterpiece of muddledom. The relevant enactments
are the Housing of the Working Classes Act, 18go, and
the Housing, Town-Planning, &c., Acts, 19og~19.%

v See now the Housing Act, 1925, and the Town Planning Act, 1925.
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"These statutes are an amorphous mass of 1elerences and
crows-references casually ithiown together, and their
general cffect has been well described as a ‘mosaic of
legislation’. More than one judge has confessed his
despair of finding any consistent intelligible meaning
in them. The housc-owner himself cannot hope to
understand their eflect: he is between the upper and the
nether millstones of the Courts and the Departments,
who have to grind out between them the trucorsupposed
meaning of the cnactments. We may take one impaortant
provision as illustrating the difficulties of the landlord
and the highly Protean peiformances of the Crown and
the local authorities. Itis provided by the Act of 1919
that in the case of dwellings suitable for housing the
working classes, the local authority may serve upon the
owner a notice requiring him to carry out certain repairs
in order to render the dwellings fit for habitation. A
reasonable time for carrying out the work must be speci-
fied in the notice, and this must not in any case be less
than twenty-one days. If the work is not done within
the specified time, the local authority is empowered to
catry out the repairs itsclf and 1o charge the owner
with the expenses incurred. If they are not paid on
demand, action may be brought 1o recover them hefore
2 magistrate. In the first case with which we are con-
cerned (Ryall v. Cubitt Heath, {1922} 1 K.B. 276) owners
ol extensive property in Bermondsey werc served with a
notice by the Borough Council calling on them to carry
out repairs on a number of houses within twenty-one
days. They failed 1o do so; the Council did the work
itself and sued the owners for cxpenses amounting to
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moreytﬁn £600, It is obvious that in the then condi-
tipfis of labour, twenty-one days was in many cases a
Awholly inadequate time in which to get building work
executed; and the magistrate held that by no possible
effort or diligence could the owners have done the work
within that period. He therefore held that the Council’s
claim failed, inasmuch as the notices did not specify a
reasonable time, as requircd by thc Act. But the
Council contended that so long as the minimum period
of twenty-one days was specified, the magistrate bad no
jurisdiction to inquire into the general question of
reasonableness; and on this ground appealed. A
Divisional Court of the King's Bench dismissed the
appeal, holding that the twenty-one days was merely a
minimum and that the Court of Summary Jurisdiction
had power to examine the whole question of reasonable-
ness, with due regard to all the circumstances of the case.
The next phase (R. v. The Minister of Health, Ex p. Rush,
[1922] 2 K.B. 28) is that an owner in similar circum-
stances carries out (as he contends) repairs which he
has been required to do, under the same Act, by the
Paddington Borough Council. Six months after the
work has been completed, the Council suddenly dis-
covers that the repairs are not satisfactory; and the
owner is thereupon informed that he has ‘failed to
comply’ with the notice issued to him, and that an
order has that day been given to the Council’s own
contractor to carry out the work. The owner protesis
and claims that he has done all that he was required to
do. The only answer he receives comes nine months
later in the form of a bill for £f134. Relying on a pro-

-
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vision in the Act of 19ng, he appeals to the Ministry of
Health. But the Ministry of Health is not disposed to
tolerate any nonsense of thatkind. The landlord cannot
appeal. He has quite mistaken his rights. There used
to be a right of appeal to the Minister about these
teilling matters of expense, but it has now been ‘im-
pliedly repealed’ by the Act of 1919, which gives a
right of appeal only when the house cannot withou!
reconstruction be rendered fit for habitation. The owner,
therefore, who claims that this £134 need never have
heen spent, cannot get a hearing cither before the local
authority or the Minister. He has to go to the King’s
Bench for a mandamus compelling the Minister to hear
his appeal. This he has no difficulty in getting; but
having got it, he has only succeeded in ‘cranking up’
the administrative machine. Whether it will eventually
move in the direction he desires, no man, the house-
owner least of all, can tell.

In this case, then, the Crown’s contention, which
ncver had any merit but ingenuity, failed. But that
does not discourage your true bureaucrat. We next
find the very contention in which the Crown failed
being employed by a local autharity to checkmate a
claimant (Ryall v. Hart, [1g23] 2 K.B. 464). This time
the landlord is sued before a magistrate for expenses
incurred by the Bermondsey Council in making his
house fit for habitation: his defence is that he did not
have reasonable notice of the repairs, Again  the
magistrate finds in his favour, holding that the work
could not possibly have been done within the tweniy-
one days specified in the notice.
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Bll.f,f"says the bureaucrat, you cannot raise that
nce now; the King’s Bench has said in the previous
_Bermondsey case that you have an appeal to the Minister,
and you ought to have availed yourself of it; it is incon-
ceivable that you can have two rights of appeal in a
matter so unimportant as alteration of or expenditure
on your house property. Again the King’s Bench must
be invoked, and asked to hold, as it does hold, that it is
neither unreasonable nor illegal that 2 man should have
two rights of appeal in a matter touching his pocket to
an indefinite cxtent.

In another case with similar circumstances (Adams
v. Tuer, [1923] W.N. 278) a Rural District Council,
having served the usual notice and then done the work
itself, sued for £342 expenses incurred. The justices
found that the amount charged for labour was excessive,
that all the work charged for was not done, and that
part of the work was not necessary; and they fixed £250
as a proper sum to cover the expenscs. Again the
Council contended that the justices had no power to
inquire into the reasonableness of the amount, and that
their duty apparently was 10 award either the whole
amount or nothing at all; and again the house-owner,
already admittedly overcharged £100, is haled before
the King’s Bench to have it settled whether the over-
charge is or is not in the best interests of justice. The
King’s Bench had no difficulty in answering the ques-
tion. Such are the problems of logic and casuistry
which the disjecta membra of hasty administrative legisla-
tion constantly force on our Courts.

Gompensation for-war losses was a much-agitated
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question after the war, and it is impossible to sympathize
with all those who made claims against the public for
pecuniary loss incurred through Government inter-
ference at a time when all the well-affected werc losing
something cither in person or estate. But some of the
distinctions which were drawn between admissible and
inadmissable claims are not easy to follow, and appear
to have worked serious injustice in not a few cases. The
subject was for the most part governed by the Indemnity
Act, 1920, which, as is well known, indemnified servants
of the Crown for acts done to the detriment of indivi-
duals in the cmergency of war conditions. In such
cases, the person aggrieved could not pursue his
ordinary remedy at law, but was bound to apply for
compensation to a special tribunal set up by the Act.
Further, there were many cases in which, owing to the
peculiarities of our Crown law, the person damnified
had no legal recourse against the Government; in such
circurnstances the Indemnity Act provided that the
claim should be considered according to certain prin-
ciples laid down in Part IT of the Schedule of the
Statute. One of these principles was that a claim could
be entertained only ‘for direct loss . . . suffered by the
claimant by reason of dircct and particular interference
with his business’. The object was to prevent claims for
all kinds of remote and speculative damage which might
be alleged to flow from Departmental interference; and
it is clear that some limitation of this kind was necessary
to restrain frivolous, vexatious, and avaricious claims.
But what was ‘direct’ damage? It seemed to be

restricted to such narrow limits that quite honest and
380t ¥
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reasonable claims failed on purely technical grounds,
A company, during the war, has chartered a ship for
Mediterranean trade. The ship is about to sail for
Egypt with a full outward and return cargo, when it
is ordered by the Shipping Conlroller to proceed 1o
Cuba and bring a cargo of sugar to England. The loss
to the company as a result of this order is estimated at
£20,000. Is this direct damage? The House of Lords
says not (Moss S.S. Go. v. Board of Trade, [1923] A.C.
193); and probably, in the special circumstances of the
case, the result was not unjust, though the dissent of two
members of the House and the exiraordinarily different
reasons given by the other three were fairly certain to
prove a source of embarrassment when the point arose
again. In a later case (Black v. Admiralty Commissioners,
[1924] 1 K.B. 661) a meritorious claim seems to have
failed through the vagueness of the Indemnity Act. In
May 1916, B, a steam-trawler owner, ordered from a
firm of ship-builders eight trawlers which were intended
to be used by him in his business. They were to be
delivered on specified dates in 1917 and 1918; but in
October 1916, before the building had begun, the
Admiralty exercised its powers under D.O.R.A. and
ordered the builders to abandon any work for private
owners and to build for the Admiralty instead. B there-
fore—doubtless for excellent public reasons—had to go
without his ships. But he was bound to have new ships
sooner or later if his business was not to perish. Ifhegot
them in 1917 or 1918, they would cost him £3g,000
more than in 1916, when he originally ordered them.
Actually, he could not have bought them at all or got
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them built till 1919, when they would have cost him
L66,000 more thatin 1916. Had henotsuffered a “direct’
loss through the interference of the Admiralty, which
was quite well aware when it issued its order to the
builders that they were under contract to build trawlers
for B? The Court of Appeal decided that B could not
maintiin his claim, and that he must get his ships buill
at whatever fancy price the conditions of the market
might demand. He had 1o content himself with the re-
flexion that the loss of 66,000 was merely ‘indirect’, and
it is to he hoped that he had sufficient philosophy to
persuade himself that it was not really a loss at all.

A considerable amount of inconvenience and un-
necessary litigation wus caused by the reshuffling of
Departments and Ministries after the war. Thus the
Shipping Controller's rights and liabilities passed to the
Board of Trade, the Board of Trade in some important
matters was supplanted by the Ministry 4f Transport,
and undcr the very complicated provisions of ihe
enactments relating 1o the Irish Frec State a number
of Departmental functions were transferred to the
Government of that Dominion. Each Department was
anxious, it need hardly be said, to shift its responsibility
elsewhere; and the result often was that a litigant had to
spend a great deal of money in determining which
particular Department (if any) he could sue for an
admittedly substantial claim. Each Department was
ready if necessary to appeal as far as the House of Lords
in order to disclaim its responsibility, and thus the
unhappy litigant might be involved in months or perhaps
years of preliminary law-suits before he could even
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begin to prosecute his claim. Thus in 1917 and 1918
an Irish railway company enters into an agreement
with the Board of Trade by which the company pro-
mises {o take up ceriain rails and sleepers and transfer
them to the Board; the Board promises in return to
pay for the cost of replacing the rails and sleepers, of
constructing a double instead of a single line, and of
making consequential alterations to certain stations.
The company carrics out its part of the bargain; six
years later it is still attempting to find out which part of
the mystical body of the Crown is prepared 1o keep faith
with it. The Board of Trade says its liabilitics have
passed to the Ministry of Transport: the Ministry of
Transport refers the plaintiff to the Government of the
Irish Free State. Mr. Justice Rowlatt holds that the
Ministry of Transport is liable: the Court of Appeal re-
verses his decision; and the Housc of Lords, after the
usual interval of time, reverses the Court of Appeal.
After the final tribunal has delivered itself, the company
(if it is not by this time in liquidation) has the satisfac-
tion of knowing that it can at last proceed to sue some-
body.!

It may be remembered that various Ministries set
up during the war were empowered to grant licences
for numerous purposes, such as export, import, and
distribution of goods, and transactions concerning ships.
Both in morality and in law the duty of a person
entrusted with the power of granting licences was
solefy to exercise his judicial discrction on the merits

Y A-G. v. Greal Southern & Western Railway Co. of Ireland, [1925}
A.C. 154.
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of cach application, Butit occurred to the Food Ministry,
which was invested with large powers in this respect,
that this was an admirable opporiunity {or turning a
dishonest penny for the public revenue. It proceeded
to charge considerable sums for granting its licences,
If this were done by an official for his private gain, it
would, of course, amount to the grossest corruption; and
the iivegularity of the procedure was not altered by the
fact that it was not an individual, but the public, which
took the ill-gotten profit. Nor was the imposition
improved in essence, though given a hypocritical
exterior, by being disguised under the semblance of a
voluntary agreement. Thus, in the test case (Aiforney-
General v. 1Vilts, United Dairies, Ltd., [1922] 38 T.L.R.
781), a company was refused a licence by the Food
Controller to import milk and to deal in milk products
unless and until it had ‘agreed’ to pay the Food Con-
troller a toll of 2d. per gallon on the milk imported. The
money was paid, but, in the words of Lord Justice
Bankes in another case, paid ‘grudgingly and of neces-
sity, but without open protest, because protest was felt
to be useless’. It was, in fact, according to any plain use
oflanguage, paid under compulsion; and money so paid
can be recovered at law. The Dairy Company’s claim
to recover these sums was contested as far as the
House of Lords. The House was not moved by appeals
from the Attorney-General that officials should not
be ‘interfered with’ in the bencficent discharge of
their duties. Tt was held that the imposition was illegal
and conirary to so fundamental a constitutional
document as the Bill of Rights, inasmuch as it amounted
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to laxation imposed on the subject without the authority
of Parliament. This case was decided in 1922. Now,
the Shipping Controller had followed the example of
his colleague, and had cxacted very large sums for the
issue of licences to scll British ships to foreign pur-
chasers. In 1923, the Court of Appeal had clearly
indicated that the exaction of such sums was cqually
illegal in regard to ships as in regard to milk (Marshall
Shipping Co. v. Board of Trade, [1923] 2 K.B. 343); but
this was only an opinion, not a decision, since the case
in which it was given, like so many others, was mercly
part of the prcliminary skirmish to discover which
Department the claimant could sue. In the next case
(Brocklebank v. R. [1924] 1 K.B. 647 and 40 T.L.R. 869),
the Crown boldly takes advantage of its own wrong-
doing and tcaches us for the first time that the Sovereign
is the only person exempted from the familiar principle,
nemo suam turpitudinem allegans est audiendus. The ship-
owners here obtained from the Shipping Controller in
November and December 1919 (and therefore no longer
during actual war conditions) a licence to sell one of
their obsolete ships to an Italian firm; but only on
condition of paying £35,000, being 15 per cent. of the
sale price, to the Ministry of Shipping. They now sue
for the recovery of this money, on the authority of the
principle laid down by the House of Lords in the Wilts.
Dairy Case, It must be noted that an action to recover
money exacted under compulsion is a form of action in
contract; and it is specially provided by the Indemnity
Act, 1920, that actions in conirast, arising out of acts
done during the war, continue to be maintainable
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against the Crown, by way of Petition of Right, if
brought within a certain time, But the Crown is ready
for all cmergencies. It says: “You must not sue us in
contracl, because we have commitied a civil wrong; the
exaction of money hy compulsion, sometimes vulgarly
known as blackmail, is as much a forf as libel or assault
or trespass: we have sinned, and we glory in our shame,
because the Indemnity Act says that no action shall lie
for a twrong done by an official during the war in good
taith in the exercise of his duties: in short, just because the
exaction was illegal at Common Law and contrary 1o
the Bill of Rights, we defy you to get back a penny.’ The
Court of Appeal has no option but to admit the legal
validity of this attractive argument; but not without
protest. Lord Justice Scrutton ‘expressed regret that
the suppliants, who, in his view, had suffered a wrong
at law, should be deprived of their remedy by a mis-
understanding of the Indemnity Act, 1920, and he
might be permitted to regret that the Government in
those circumstances should keep money illegally
obtained, but he could do’ no more than regret it’.
The epilogue is that while this litigation was going on,
the claimants lost even the right to apply to the War
Compensation Court, being barred by the expiry of
the time specificd by the Indemnity Act for bringing
such claijms.

Should any reader suppose that too unfavourable a
light has been thrown on these cases, we hope that
one final illustration will show that our highest Court of
Justice is becoming a litdle tived of the fantastic lengths
to which the Crown will sometimes push its claims, The
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case of Posimaster-General v. Liverpool Corporation, [1923]
A.C. 587, supplies a kind of legal argument and a
degree of cynicism for which it would be hard to find a
parallel in our law reports. The facts were simple. The
Corporation were the undertakers for the supply of
clectricity to the City of Liverpool, and owned the
electric main which was here in cuestion. The Post-
master-General owned a telephone-pipe which he had
taken over, under statutory powers, from thc National
Telephone Clo. An explosion occurred through the
escape of electricity from the Corporation’s main to
the telephone-pipe, and the latter was damaged. It was
found as a fact, and was not disputcd', that the escape
was caused not through any defect in the Corporation’s
main, but through the negligent and incompetent laying
of the telephone-pipe. Itis provided by an Act of 1878
that any person who injures or destroys a line belonging
to the Postmaster-General must make good the damage
to that official. As we have said, the injury was caused
entirely through a defect in the Postmaster-General’s
own telephone-pipe. He proceeded to sue the Corporation for
the damage.

The House of Lords had difficulty in maintaining
judicial restraint of language. Those Lords who did not
speak in anger spoke in sorrow; for indecd they could
not but feel that such litigation brings the whole system
of justice into contempt. Lord Carson accurately sum-
matized the Postmaster-General’s contention when he
said:

‘My Lords, it seems to me that the appellant desires to lay
down that not only is the Postmaster-General, by which I
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mean of course his department, incapable of doing wrong,
but that if he does commit a wrong, whereby damage occurs,
he ought to ask somebody else to pay for it.’

Lord Shaw said that ‘in the ordinary relations ol men,
the proposal would be monstrous, and if carried into
practice would of course plainly he a tyrannical and
unjustifiable act.” The Earl of Birkenhead described the
whole proccedings as ‘an absolutely hopeless appeal
without merit in fact or foundation in law’. The total
amount of damage done by the escape of electricity was
£40. The proceedings were taken through the whole
hierarchy of the Courts, from County Court to House of
Lords. Before the final tribunal three King’s Counsel
and two Juniors appeared. The case, from first to last,
cannot have cost less than several thousand pounds. It
need hardly be said that ultimately the public pays for
the Crown’s share of these totally unnecessary costs.
The Attorney-General solemnly suggested that if the
decision went agai*st the Postmaster-General, it would
be necessary to introduce legislation. Undaunted by
the veiled threat, the Earl of Birkenhead waxed satirical:

‘It is indicated that legislation may become necessary il
the view of the Postmaster-General fails of acceptance in
this House. I have amused myself by speculating as to its
probable ambit. The first section of such a Bill will, I
suppese, provide that when the Postmaster-General by his
own negligence occasions damage to a telegraphic line other
persons (including perhaps the owners) non-contributory to
that damage and negligence shall pay for it; and the second,
no doubt, will provide that when the Postmasier-General
inherits {rom a company a laid pipe which neither they nor
he could have laid down without the consent of X, the

ot a
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Postmaster-General shall nevertheless be absolved from the
condition without which his predecessors in title would never
have been allowed by X 10 lay the pipe at all. My Lords, I
shall watch with interest the Parliamentary progress of such
a proposal.’

All the Lords were unanimous that the case, assuming
that it should ever have been brought at all, should
never have been carricd beyond the County Court. For
example, Lord Shaw observed:

*I have read with much care the decision of the Court of
Appeal; it is one of great analytical accuracy. It emphati-
cally negatived the suggestion that s. 8 of the Telegraph
Act of 1868 gave any cover or warrant for conduct of the
kind described, or for the claim put forward. I think the
Postmaster-General’s depariment might have been well con-
tent to stop there and to consider itself relieved from what
must have been the odious duty of endeavouring to support
by statute what would otherwise be, as I have stated,
tyrannical and unjustifiable conduct. They have not chosen
that course, my Lords, and they come here because it is a
test case. My answer, in full agreement with the County
Court judge and the Court of Appeal, is that the claim and
all other claims of which this is a test or sample have no
support whatever under s. 8 properly construed.’

Lord Wrenbury. ‘My Lords, I agree, and I desire to add
that I entirely concur in that which has been said by the
noble and learned Lord on the Woolsack as to the action of
the Postmaster-General in bringing this appeal before your
Lordships’ House.’

Lord Carson. ‘My Lords, I also concur, and I should like
1o add that, in my opinion, when once the County Court
Jjudge bad found the facts, which are not challenged, in these

proceedings, I thipk it is regrettable that the Postmaster-
General proceeded with the litigation,’
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Is it credible, in view of these pronouncements, that
the Crown ever believed that it had any real chance of
success in its monstrous claim? We venture to think
that any lawyer who knew his busincss would, as soon
as the County Court judge’s fir dings were known, have
answered the legal question as the House of Lords
answered it. Why, then, is the case litigated with such
pertinacity? There can be only one reply. The method
is one of terrorization. The 'Corporation is heing
punished for its obduracy in not yielding at once to
the Postmaster-General’s piratical demand. The choice
is as simple as ‘your money or your life’—pay us £40
now, or pay your counsel some thousands of pounds
after, say, two years of litigation.| Invariably these cases,
after their first stages, resolve themselves into a fight for
costs. Fortunately, the mtendedl victim in this case was
a powerful corporation with money as well as spirit; but
in the long run, the tax-paying inhabitants both of
Liverpool and of England will pay for the production of
this tragi-comedy. A privaile individual, who did not
wish to enjoy the luxury of martyrdom, would pay his
440 at once with what fortitude he could muster; and
nobody could blame him if he falsified his next income-
tax return for a like amount, .

On a previous occasion, we have attempted to point
the moral of rases like these, and will refrain from doing
so again—even if it were neccssary to do so; for the
facts themselves are eloquent engugh without comment.
Thosc who wish to study in detail the curious methods
and cffects of departmental-judicial jurisdiction will find
a typical and, many will think, a startling example in
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the powers exerciserd §§fthe Minister of Health under
the National Insurance Mt 1911, in regard to removing
the names of medicad } practitioners from ‘panels’.?
We beg leave to rematy tespecifully sceptical of the

by it be, with which some of

enthusiasm, qualified f#
our publicists’ such a9 !' John Marriott, appear {o
of our Constitution.,

regard the present glosgey

t See Ministty of Iealth, B4
IL.M. Stationcry Office, 3n24] S4v3g
(2nd ed.), pp. 312 ff

of Enquiries ond Appeals, S'e,, vol. in,
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¢ A DMINISTRATIVE Law,’ we are often told, is a term

forcign 1o our jurisprudence—at all events in the
sense in which it is commonly cmployed in other
countrics. Some of our jurists, notably Austin and
ITolland, have so far recognized it as to attempt to
delimit the spheres of Constitutional and Administrative
Law; but, as Maitland has shown,? their attempts have
not been conspicuously successful. Maitland’s own con-
clusion is negative. ‘The demarcation of the province
of constitutional law,’ he insists,3 ‘is with us a matter of
comvenicnce.’ 4 forlini, Administrative can be separated
from Constitutional Law only as a matter of convenience
—conveniencc, that is, for purposes of selection, arrange-
ment, and exposition.

The same uncertainty exists among writers more
familiar than ourselves with this topic. M. Hauriou, in
his classic Prdets de Dioit Administratif,* assembles a num-
ber of standard definitions, all of which it is easy to
criticize from one point of view or another. His own
definition centres in the aim rather than the content of
Administrative Law—it ‘has as its object the regulation
of the employment and cxercise of the means of action
dey adninistrations publiques considered in principle as
rights in respect of their execution and as powers in
respect of their authority’. This leaves us in doubt as to

¥ A paper rend before the Society of Public Teachers of Law at its
annual meeting at Trinity College, Cambridge, on July 6, 1928, and

reprinted_frqm the Journal of the Sociely of Public Teachers of Law, 1928.
2 Constitutional History, 526 fF, 3 Ibid,, 536. 4 6th ed,, gg0

«
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the meaning of adminisirations publiques, and leads to a
discussion of the general doctrine of administrative
personality—a conception full of difficulties, and far
beyond the scope of the present inquiry. M. Berthé-
lemy! is more concrete and direct. Like Maitland, he
deprecates any attempt at an artificial separation of
Constitutional (rom Administrative Law.,

“The one is a necessary preface to the other. Constitu-
tional Law acquaints us with the political organization of
the State, the distinction between public powers, the rules

, by which certain persons are invested with that double

function which constitutes the essence of government—that
of making law, that of effecting its execution. Administra-
tive Law analyses the mechanism of the Governmental
machine. Constitutional Law tells us how the apparatus
is constiucted: Administiative Law tells us how it works,
how each of its component parts functions.’
This line of distinction corresponds, to use Maitland’s
phrase, with the difference between struciure and funciion:
a difference which, as he has shown, cannot be rigidly
maintained in English law. The same is true of French
law. Any English student who opens a standard treatise
on droit adminisiratif will at once observe that many
subjects are included which he has been accustomed to
regard as belonging to Constitutional Law: and if he
then turns to a treatise, like that of Duguit, on drod
constitutionnel, he will find that both his text-books to a
considerable cxtent cover the same ground. They would,
indeed, hoth he manifestly incomplete if they did not.

Itis a cruel sport, and one to which lawyers are some-
what prone, to try to make the supple body of the law

* Traitd Elémeniaive de Droi Administratif, 7th edn., p. 1.
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lic easy on a Procrustcan bed of definition. At the risk
of seeming to shirk my duty, I am not going to attempt
a cast-iron definition of Administrative Law, though I
think that the distinction betwcen ‘structure and
function’ is, eaceplis excipiendis, sound and intelligible.
My objective is limited to certain marked tendencics in
our present governmental system which arc commonly
referred to as manifestations ol ‘Administrative Law’;
and when people use that term, I think they have
particularly in mind one or all of four different things.

(1) A special body of law, distinct from the general
law, applicable to legal relationships hetween the State
(Crown) or its representatives and the private indivi-
dual, and conferring or tending to confer on the former
special privileges in those relationships.

If that is what is meant by Administrative Law, then
we may say that, in broad principle at least, no such
thing exists in England. But is this the true meaning of
Administrative Law in any enlightened country to-day?
To take the most familiar cxample, is French drost
administratif nowadays a special code of official privilege
and immunity? That is certainly a view commonly
held in this country, Through the brilliant and popular
exposition of Dicey, much attention has been directed
to droit administratif as it existed under Napoleon, and,
indecd, until about 1872; but insufficient attention has
been directed to the remarkable jurisprudence of the
Conseil d'Etat since that date, “Continental Adminis-v
trative Law is often thought of as a system in which
bureaucratic influence impedes or ousts justice, in which
the executive seeks lo place itself above legal redress, and
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in which the Courts adjudicating between sovereign and
subject are not Courts properly so called and are not
actuated by an unfettered spirit of justice. All this is
contrasted unfavourably with our own Rule of Law.
Some little time ago, writing on this subject, the
present wiiter hazarded the following opinion:! ‘The
development of French Administrative Law in the last
century has been very much more in favour of the
subject than of the administiation. The 1emedies of
the subject against the State in France are easier,
speedier, and infinitely cheaper than they are in Eng-
land to-day. It has become a maxim of Constitutiona-
lists, and a bulwaik of French democracy, that the
Conseil d’Etat is the great buffer between the public and
thebureaucrat.” Thisstatement causes pain and surprise,
though very courteous pain and surprise, to Sir John
Marriott in his admirable work on The Mechanism of the
Modein State.2 The writer observes: ‘Perhaps reconcilia-
tion betwecn opposite views is to be found in the words
of the quotation which T have italicized’ (i.e. remedies
against the State). ‘It is notoriously difficult for an
English citizen to enforce rights against the Stafe, or, as
wc should say, the Crown, while it is exceptionally easy
for him to obtain redress for injuries against the agents
of the Crown.” With that statement I respectfully
concur: but what then? Why do some of our constitu-
tionalists attach such peculiar sanctity to the personal
ility of the Crown servant? We entertain no such
when we approach the ordinary law of respon-
jor. Dicey himself points out that the rule has

pp. 2 3 2 1, 336.
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often worked very inconveniently.! Recourse against
the great and really responsible principal is far more
important than rccourse against the insignificant
individual agent. And cven if our doctrine be the
true gospel, we are strangely inconsistent about it. In
contiact, we say that the action must liec direct against
the Crown, not against its representative; in tort, we say
the 1everse. And even in tott, although it is the indi-
vidual who must submit 1o judgement, in many cascs it
is the Ciown which pays the damages, though circuit-
owly. But the point need not be labourcd. Most
lawyers would agree that the principle that the King
can do no wrong is exceedingly difficult to justify in
present conditions. The Crown Proceedings Committee
in 192y recommended its abolition,? but apparently
there is no immediate prospect, if any at all, of the
recommendation being adopted.

In France, four principal classes of cases come before
the Conseil d’Etat. Tvwo of these—contentieuzx de répression
and d'inferprétation—are not relevant to the present
purpose. The jurisdiction of annulafion bears a strong
resemblance to our doctrine of ultra vires, though the
analogy is far from complete. It is a powerful control
over the legality of administrative decisions and
assumed exccutive powers; but it goes much farther

Y Tau of the Constrlution, 8th edn., p. 592.

2 Croun Proceedings Commuitee, Report, 8. 11, ILM.S.Q., Cmd, 2842,
1927. The Bill drafted, after some four years of deliberation, by this
Comrmittes proposes to make the Crown Hable in tort and puts forward
radical changes in the whole sphere of Crown procedure. It has not been
advaneed, despite strong demands from the tegal profession, which have
been twice sowced in The Times, in 1928, by the Presidents of the Bar

Council and the Law Soucty,
3801 111
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than any similar control exercised by our Courts,
inasmuch as it restrains not only acts which are
definitely in excess of power, but acts which, though
technically within the assigned legal limits of authority,
are prompted by what we should call ‘malicious’
motives. Examples, which I have not space o quole,
of this (to us) curious but very cffectual doctrine of
détournement de pourvoir may be found in Duguit’s Les
Transformations du Dioit Public, translated by Prof. Laski
as Law in the Modern State. The contentieux de pleine
Juridiction are cases which do not concern the powers de
Jure of the executive, but in which the 7ight of an
individual has de facto been violated through the working
of administrative machinery, Much emphasis is laid
by French writers on the fact that there must be a
definite private right, and it must be definitely violated.”
Both contract and tort fall within this jurisdiction. In
tort, if the damage has been done through the fault of a
State agent, the question then is whether the fault is de
service or personnelle. 1f the former, then the public
authority—i.e, the State itself, or a local authority, such
as a département or commune—is liable in the administra-
tive court. If the latter, the wrongdocr is liable person-
ally before the tribunaux judiciaires. French authorities
are by no means agreed in their definitions of these two
different classes of acts. To quote the most recently
published work known to me on droit adminisiratif, that
of Prof. Rolland of Paris,? by faute de service we must
understand ‘a plainly irrcgular and defective function-

* See, v.9., Bexthélemy, op. cil., p. 957
* Pricis de Droit Administeatif, 1928, p. 251.
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ing of public service, falling short of the average which
may be normally demanded. This fault may consist in
the carrying out of a decision—{or example, the wrong-
ful dismissal of a State servant—or of an act of com-
miwion or omission. ‘Thus it has been held that there
wds & faule du serzice public when a German hand-grenade
was left in charge of an adjutant and, through negligent
handling, exploded and killed one of the residents in the
house where the officer was billeted.” What distinguishes

faute personnelle from this kind of vicarious wrongdoing
is, to quote Laleriiére,! ‘the fact that it reveals the man
with his frailties, his passions, his imprudences, and not
the admnistrator more or less liable to error’. We have
reason to know from our own law of respondeat superior
that the distinction between an act done ‘in the course
and within the scope’ of a servant’s cmployment, and a
‘“frolic of his own’, is often extremely difficult to draw.
In France, no less than in England, much case law sur-
roundsthematter. Butthegeneral principle ofdistinction
between the two kinds of liability is firmly established,
and it accords with reason, justice, and common sensc,
The doctrine of State liability in France goes even
farther than this. For some years past there have been
the beginnings, likely to develop, of what may be called
a doctrine of the ‘absolute liability’ of the State—i.e.
liability not only for fault, but for extraordinary risk, and
resulting damage, incurred through the maintenance,
though without negligence, of dangerous things by a
service public: ¢.g. a powder magazine,? And further, au

' Clited Rolland, op. o, p. 2062,
% Uonseil d’Etat, March 8, tgio; cited Rolland, op, oit., p. 293
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important decision of the Conseil d’Etat in 1918, in the
case of Lemonnier,® established a principle which had
been growing since 19og, viz. that where the act com-
plained of involves both faute personnelle and a defect of
administrative machinery, the liability of individual
agent and of the State is cumulative.

But it is said that French officials arc protected by the
doctrine of acte de gouvernement,> whercas we, at least since
Entick v, Carrington in 1765 (19 St. T. 1067), have
recognized no doctrine of ‘State necessity’. Actually,
however, for the last forty years at least the doctrine of
acte de gouvernement has been so severely restricted that it
cannot be said to confer any extraordinary privilege on
the executive. According to the best opinion,3 it com-~
prises only (1) acts affecting the relation of the Govern-
ment to the two Chambers (e.g. dissolution or adjourn-
ment), (2) diplomatic acts affecting foreign affairs,
and (3) acts made imperative by a state of war, These
are all of a quite exceptional nature, and in England
no less than in France they are subject to special rules
of law.

While, then, it is misleading to represent the adminis-
tration in France as unduly privileged, is it not also
misleading to represent the Crown in this country as
entirely unprivileged, ecven in those matters in which
we allow any action at all against it? The prerogative,
no doubt, is subject to the Common Law and to statute;
but the large body of special rules which go to make up

¥ Conseil d'Btat, July 26, 1918; Recusil, 1918, 772,

* Dicey, of. dit., pp. 366, 306,
* Haurlou, of, cit.. p. 433



BURLAUCRACY TRIUMPIIANT 53

Crown Practice are not mere trifling formalities, and
they cannot be said to lean in favour of the plaintiff
against the Crown. The special advantages which the
Crown cnjoys in Petition of Right—fiat, discovery,
counter-claim, pleading, amendment—are not without
practical importance. Nor is it possible to ignore the
operation of the Public Authorities Protection Act, 1893.
Dicey has said! that to regard this Act ‘as an example of
the existence of administrative law in England seems to
me little else than playing with words’. Had this acute
observer lived to see some of the more recent examples
of the operation of the Act, such as Freeborn v. Leeming,
[r926] 1 K.B. 160,2 he might have bcen led to modify
this judgement.

¥ Op. cit., p. 384.

2 In this case, the plaintiff had been knocked down by a motor-car on
September 5, 1923. His hip was dislocated, and on the following day
he was taken to a workhouse infirmary and placed under the care of
the defendant, a qualified medical man. The defendant failed to discover
the dislocation and therefore did nothing to reduce it: it was admitted
that this amounted to negligence. On leaving the infirmary, the plaintiff
was treated by other doctors at his home. The real nature of the injuty
was discavered, and an operation was performed: but it was too late to
repair the results of the defendant’s incompetence, and the plaintiff was
permanently disabled. On April 25, 1924~—six months and ten days
after he had left the infirmary—the plaintiff began an action in the
High Court for damages. The defendant admittedly came within the
provisions of the Public Authoritics Protection Act, 1843, s 1, which
provides that an action against public authorities {(as defined in the
Act) must be begun ‘within six months next afier the act, neglect or
default complained of*. Clearly the plaintiff could not know until sume
time after he left the infirnary, and had had other medical attention,
whether ot not the defendant had been guilty of any ‘act, negleee or
default'- -in other words, he could not tell whether or not he had a
cause of action; but the Court of Appeal, being hound by a previous
decision, held that the perind of six months must be dated strictly from
the *act, negligence or default” itwelf, not from the arizing of the cause of
action. The plaintiff’ consequently went without any remedy whatever,
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(2) A special jurisdiction to deal with the special body
of Administrative Law.

While we have a number of administrative tribunals
in England—io these I will revert—we have no dicho-
tomy of the judicature into ‘ordinary’ and ‘administra-
tive’. Here I would only observe that some misconcep-
tion seems Lo exisi as to the judicial functions of the
Conscil d’Etat. It is true that that body possesses a
curious mixture of attributions, some adminisirative,
some consultative, some judicial; it is true also that
French writers warn us emphatically against regarding
it as a mere branch of the ordinary judicature.! But in
its judicial capacity—the sections du contentieux—it is,if the
tautology may be pardoned, essentially judicial. Itisnot
to be regarded as a body of civil servants performing an
office which is foreign to their true function. Itis totally
different in characier from our Whitehall tribunals,
There is really nothing in the French division of jurisdic-
tion more repugnant to English notions than in the
division of our own jurisdiction into Common Law and
Equity. Both, in course of time, have become merely
matter of machinery.

(3} Legislative power entrusted to the executive.

The present scope of delegated legislation—Orders in
Council, Statutory Rules and Orders, local by-laws and
regulations—is so familiar to lawyers that it is unneces-

Great possibilities of hardship reside in 8, 1 of the Public Authoritis
Protection Act, as thus interpreted; for it is clear that in many circum-
stances o plaintifi may be uncertain for some time after the injury of
which he complaing whether or not he has & cause of action against a
public authority; and it need handly be said that the public authority con-
cernedd Is not usually solicitous to diminish this uncertainty.

* Soe Barthélemy, of. ¢it., p. g1g.
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sary to give examples of it or to comment on the rapidity
of its growth.! Frequent caustic observations leave no
doubt as to the manner in which it is regarded by the
Bench. There is a large body of opinion that it ‘has
increased, is increasing, and ought to be diminished’;
and some recent statutes have furnished memorable
examples of the unbounded confidence which Parlia-
ment reposes in the administration, I need only refer
to the observations of Lord Hewart C.J. in R. v.
Minister of Health, Ex paile Wortley R.C., [1927] 2 K.B,,
at p. 236, concerning s. 67 (1) of thc Rating and
Valuation Act, 1g25—a provision which adopted the
remarkable method of empowering the Minister, ‘if
any difficulty arises in connection with the application
of this .\ct’ to certain circumstances, simply to ‘remove
the difficulty’. Just that: with one annihilating gesture
to ‘remove the difficulty’, as *twere some presumptuous
inscct on the august ministerial countenance.?
{4) Judicial powers entrusted to the executive.

! See, for further detail, the present writer’s Low in the Making, chap. vii.

# A similar clause (120) in the Local Government Bill was the subject
of debate in the House of Commons in 1929 (see The Times, February 15,
1929;. An amendment for its rejection was defeated by 207 votes to 114,
It was then carried with an amendment which makes little diference to
its substanee (vec leading arucle in The Tunes, February 18, 192g), The
dehate is granfying evidence of the fact that Members of Parliament are
beeuming incicaungly alive to the dangers of this kind of Ministerfal
power. ‘Lhe official argument in ity defence is that it is merely temporary
and is intended only to solve overlooked diflicultirs which may become
apparent in the early stages of the Act™ operation. It is difficult to see
why the same argument should nnt apply to any Act of a complex
nature, or, indeed, (o any Act at all. This apology does aot touch the
real objection, which is the uncontrolled usurpation by the executive of
legislative and judicial fund tions. A Ministerial power is not saved from
being urbitrary merely because it i« ‘temporary . Nor does 2 provision of
thiy kind stimulate careful drafting.
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Again I need make no more than a very brief reference
to the increasing number of administrative tribunals
which exercise powers of appeal from a variety of
subordinateauthorities. Evenif I hadspaceto cnumerate
them, it would be superfluous to do so in view of the full
and lucid account which Dr. W. A. Robson has given of
them in his Fustice and Administiative Law. Dr. Robson
justly sums up the present tendency when he says:!
‘What we now find . . . is that large judicial duties of an
important character have been given, not 1o persons holding
judicial office, not even to known and ascertainable indivi-
duals, but to vast departments of the State, huge administra-
tive organizations employing thousands of anonymous civil
servants. In some cases the responsible ministry does not
itself perform the judicial function in question, but is
empowered to set up and regulate the tribunal, which is to
do thework. This does not affect the principle involved, how-
ever, because the vital feature of the whole arrangement is
the fact that there is no appeal to the regular courts of law.’

Among these administrative-judicial powers, perhaps
the most remarkable are those exercised by the Ministry
of Healthin regard to National Health Insuranceand by
the Ministry of Labour in regard to Unemployment In-
surance. It is worth noting, by way of comparison, that
French law jealously preserves the right of appeal to the
Conseil d’Etat in all but the most trifling administrative
cascs, and that at least since 1881 the jurisdiction of this
Court has for all practical purposes made the exercise of
judicial power by Ministersillegal and unconstitutional.?
Y Q. ait, po gt

* Reour du Droit Public, July-September 1924, p. 3543 Berthélemy,
afi. ail., P G4
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These, then, are the existing and growing elements of
Administrative Law in this country. Why do so many
critics,lawyers and laymen alike, fecl uneasy about them?

Do they, for cxample, work badly? On the whole, the
answer must be that they do not. Departmental legis-
lation is sometimes sharply criticized; for example, an
ex-Solicitor-General, Sir Henry Slesser (now Lord
Justice Slesser), has referred to it as being ‘ofien the
whim of a Government clerk’.! But (doubtful though
the compliment may seem) there is no ground for
thinking that it is any worse than much Parliamentary
legislation. It is not neccssarily arbitrary or ill-con-
sidered, since it is usually the result of careful consulta-
tion with competent representatives of the interests
which it chiefly affects. Nor is it necessarily amateurish,
since most Government Departments now have trained
lawyers as members of their permanent staffs to advise
on legal questions and to draft regulations.

As to the judicial functions of the executive, it is
difficult to generalize in the absence of any adequate
records; but it is probably true that in the large majority
of cases substantial, if summary, justice is done.

But this pragmatic test is hardly sufficient. It might
have been said, and it often has been said, of the Star
Chamber that it was a very efficient Clourt and did a
great deal of useful work; but that did not prevent it
from becoming a constitutional danger which the public
opinion of this country would not iolerate.

Are we, then, in the presence of a constitutional
danger? Is any fundamental principle of our system

! Law Fournal, November 19, 1927,
a80 1
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of government threatened—for example, the separation
of powers? It does not lie in the mouth of English
lawyers to insist fanatically on that docirine. All our
authoritative writers have warned us against attempting
1o read it into the peculiar growth of our constitution,
Indeed, no country secms 1o have succceded in applying
it without large reservations. France has not done so,
and it is significant that the United States, one of its
most ardent adherents, is at the present time developing
a body of Administrative Law which no ingenuity can
reconcile with the gospel according to Montesquieu.
But it goes to the other extreme to deny any validity
whatever to the doctrine of the separation of powers,
From the point of view of mere convenience, it rests
upon a sound and useful principle, for, provided that
room is left for necessary exceptions, it represents a good
working basis, and probably the only basis, for the
normal distribution of public power. Without some such
principle of apportionment, government is certain to
become unwieldy, Our constitution takes no harm
because Parliament is at oncc a legislative assembly and
a Court; it can, without disaster, take to its bosom so
versatile an anomaly as the Lord Chancellor, who, as
legislator, judge, and administrator, seems to embody
in his own person three Athanasian Incomprehensibles.
But if every public officer posscssed this singularly
Protean character the business of government would
become a nightmare. And while it may be conceded
that there is no fundamental objection to a cerlain
degree of overlapping between the legislative and
judicial powers, different considerations arise where the
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executive is concerned. Let us not think of the bureau-
crat as an octopus ever stretching his tentacles for more
and more absolute powers. He is both efficient and
disinterested; we arc proud of our Judges in England,
and we have as good reason to be proud of our Civil
Service, Bul it is exactly from the exccutive officer’s
efficiency and zeal that we must save ourselves—and
him. His business is to get things done. He knows best
what is to be done and the most convenient mcans of
doing it: he is the expert, with special means of know-
ledge at his command: and when principles of law are
put in his way, he is apt to be impatient of them as mere
pedantic obstructions. We had a striking example of
this characteristic attitude in s. 4 of the Rating and
Valuation Bill of 1928.* That section proposed to make
His Majesty’s Judges a consultative body to assist the
executive by giving proleptic responsa on hypothetical
questions of law arising out of the Act. There is no
reason to doubt that the motive which prompted this
proposal was of the most honest; it sincerely aimed at
preventing litigation and saving expense. Doubtless the
unanimous protest—would it be disrespectful to call it
an anticipatory strike?—which came from the judges
must have scemed to Whitehall the most pettifogging
obstructionism; indeed, the protestants were chidden
by a distinguished ex-Lord Chancellor for their reaction-
ary frowardness. Lawyers of less original temperament
~and may we not say the great bulk of the public as
well?—were convinced that the Judges on this occasion
were asserting a principle the profound importance of

T See App. I, poss, p. 106,
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which Whitehall, with all its wisdom, was quite unable
to grasp. Many a time the zealous and conscientious
administrative official must murmur to himself bitterly:
‘Who will rid me of this turbulent judge? Say what
you will of the administrator’s merits—and they are
cminent—he is not the best person to be cither legislator
or judge, except under the close control of those who
are trained to look beyond the practical mecans of
atlaining an immediate object 1o the principles which
may be involved in its attainment. Under that control
he may be a valuable, indeed an indispensable, part of
the general administration of law.

The pressing question therefore is: What sort of
control should be maintained over him? There are
those—whom I will call the “Root-and-Branch School’
—who would banish uiterly from our system the
elements of Administrative Law to which I have,
adverted. In my belief that is neither practicable nor
necessary. Administrative Law need not be a scourge
if it be openly avowed and properly regulated. It is
quite illusory, as things have shaped themselves, 10 ask
Parliament to attend o every detail of modern legisla-
tion, or to ask the Courts to judge, at firsi instance,
every minor matter of dispute arising out of our greatly
extended and reticulated administration. You may, of
course, challenge the whole system of gavernment, but
that is another issue altogether: lawyers have 1o deal
with things as they are, The real difficulty in which we
find ourselves at present is that Administrative Law, in
the senses which I have indicated, has come into our
house swrreptitiously, by a back door. But it has cer-



BURLAUCRACY TRIUMPHANT 61

tainly come, and it is not likely to go; and instead of
repeating monotonously that drout administratif does not
exist in England, and that the Rule of Law is, was, and
ever shall be, we must put this uninvited guest in his
proper place—and keep him there. As Lord Sankey
ohserves in his Principles and Practice of the Law To-day:*
‘If, then, we have taken steps towards the system of
droit administratif, it is surcly pertinent to enquire
whether we ought not to adopt the real thing, with all
the special protection it confers on the subject in France
and Germany, and not a perversion of it.’

What steps should be taken towards this most desirable
end? A great number might be suggested: I will only
indicate those which seem to be most pressing—ang
need hardly say that within these limits I can
more than refer to them in the barest outlipe®
of them involves many matters of detail wi#fth require
careful elaboration,

(a) One could wish for some pggr 10 demand of
Parliament a greater reluctance g greater caution, in
delegating legislative power tog#hy and every adminis-
trative authority. Delegationfannot be wholly avoided,
but at least it can be kept wifhin reasonable limits,. The
matter is prosaic—there #re ‘no votes in it'—but it is
important; and unless freater interest can be aroused
in it, the public m:?{ome day wake up to find that it
is very much morefmportant than it imagined.

{b) The Master;'of the Rolls has pleaded? for another
highly nccessaryf safeguard—a more effective Parlia-
mentary conty6l over Statutory Rules and Orders. As

Tpoay / 3 Law Fournal, November 5, 1927,
”
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is well known, Rules and Orders made under statutory
authonty require Parliamentary confirmation, though
there is an extraordinary lack of uniformity in the
method of confirmation. The most usual cxpedient 15
that the draft Rules or Orders lic on the table of the
House for a stated number of days. This appeais to be,
in the majority of cases, the emptiest formality, and
there is no proper machinery of supervision, The
burden is then cast on the Courts—at least, when they
arc given the opportunity—of testing thc Rules and
Orders by the doctrine of ultra vires; and it goes without
saying that the expense of this process falls on the private
litigant. A methodical and sincere scrutiny is gieatly to
be desired. There is already precedent for it in the
Joitt Committee of both Houses which, in conjunction
with the Legislative Committee, examines and reports
upon propesed Measures of the National Assembly of
the Church of England under the ‘Enabling Act’ of
1919.1 Tt is subntitted that some supervision of this kind
should be provided N all cases. The work would no
doubt be tedious and robably arduous, but no more
so than a great many of tfae duties which Parliamentary
Committees already perf&rm, and, on the whole,
perform assiduously.

(¢) The very salutary control §xercised over delegated
legislation by the doctrine ofNglira vires should be
jealously preserved. There is a terhdency to exclude it
by the use of the formula that ‘rules &c.] made under
this Act shall have the same effect as 1 enacied in this
Act. Recent examples—the device, however, is not of

' g & 1o Gro V, ¢ 76
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very 1ccent origin—may be found in the Restoration of
Order in Ireland Act, 1920, s 1 (4),! the Fertilizers and
Feeding Stuffs Act, 1926, s 23 (1), and the Sale of
Food (Weights and Mecasuies) Act, 1926, 5. 9 (1). It
has been settled by the House of Lords? that the eflect
of this provision is absolutely to preclude the Courts
ftomscrutinizingthe O1der o1 Regulation thusprivileged.
It may be argued that, since the subordinate enactment
has received the sanction of Pailiament, there is nothing
here more disquicting than in the immunity of ordinary
statutes fiom judicial censorship. But this is uncon-
vincing in view of the perfunctory character of the
Parliamentay sanction; and 1t is of the utmost moment
that the 1eal safeguard of judicial scrutiny should not
be gradually whittled away. The weighty observations
of Lord Shaw on this point in Sadig’s Case? should be

¥ Sce R v Cannon Row Polue Stahwon Inspeclor, Ex p Brady (1921),
37 TLR 975

2 Institule of Patent Agents v Lockuood, [1894]1 A C 347

3 R v Hallday, (19171 AC 260. Lord Shaw said (at p. 287). ‘The
form, m modern times, of uwing the Privy Council as the executne
chennel fur statutory poweis 13 measured, and must be measured
stricely, by the ambit of the legislatne pronouncement And that
channel aself, seecing that under the Constitution His Majesty acts
theough hss Minwters, 1s simply the Government of the day. The author
of the power1s Parhament the wielder of 1t 1s the Government  Whether
the Government has esceeded ats statutory mandate 1 2 question of wlirs
ocntra ares, . Tnso far as the mandate has been exceeded, there lurk
the (fements of & (1ansition to arbitrary govetnment and therem of grave
publhe and tonstitutional danger. The mecreanng crush of leguslative
eflorts and the romvemence to the Executne of a refuge to the device
of Orders m Council would mcrease that danger tenfold weie the
judicaary to approach any such action of the Government m a spirit of
comphance rather than of mdependent sorutiny. That way also would
lie pubhic unrest and public peul  On all thus there i no disputing,

This reduces to comparative unimportance those apparent safeguards
dersved not from the Act of Parbamunt, but inserted wnto the “regulas
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graven on the tablets of every Member of Parliament’s
heart.

(d) There is at present no uniformity in the constitu-
tion and procedure of administrative tribunals. Such
‘procedure’ as there is doubtless has the advantages that
it is reasonably cheap and fairly expeditious; but its
defects are many and salient: the tribunal is not neces-
sarily public; there is often no oral hearing of the
parties; there are frequently no recorded precedents—
at all events, none availakle to the public—and there-
fore no certainty; no rcasons are necessarily given for
the decision of the Minister or other authority; and the
constituent personnel is of the most bewildering variety.
On all these matters I find myself so completely in agree-
ment with Dr. Robson! that I should be merely plagiariz-
ing him if I dwelt on them. I do not think that we can
reasonably ask that every administrative tribunal should
observe exactly the same technique of pro edure and
evidence as ordinary courts of law; in any case, if we
do ask that, we must go on to ask for statutory reversal
of the law as laid down in Arlidge’s Case?® of evil memory
—and even of other cases which preceded it. But we

tions” themselves. The language of the regulation, for instance, “where
it appears to the Secretary of State™ and “on the recommendation of a
competent military or naval authority” is simply equivalent to a declara.
tion that the delegate, to judge and issue, is one department of Govern-
ment, and that that will, of courte, act in accord with, and on the
recommendation of, thote other depariments which are presumably
vexrsed in the situation. The Gavernment remains master, . . . Onee
let the overmastering generality of the principle of regulation he affirmed,
as has been done, all is lost; the law itself s overmastered, The only law
remaining is that which the Bench must accept from the mouth of the
Government: “Hac volo, sic jubeo; =it pro ratione voluntas.” *

v Fustice and Admiityative Late.  * [1916] A.C. 120: see ante, p- 6.
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may at least ask that thesc tribunals observe certain
clementary rules without which any judicial or quasi-
judicial body belies its name: for example, that they be
subject, as frequently they are mot at present, to the
‘fundamental rule of law that no person can be deprived
of his liberty or property without heing heard, or heing
given the opportunity to be heard, before the properly
constituted tribunal’~the words arc those of Sankey J.
(as he then was) in R. v. Housing Appeal Tribunal, [1920]
3 K.B., al p. 344, a high'y instructive casc in the
singular Yjudicial’ methods adopted by the Ministry of
Health in housing and in many other matters.! If the

¥ “This case arose under <. 5 (now repealed by the Housing Act, 1925)
of the Housing {Additional Powers) Act, 1919. By that section, local
authorities were empowered to prohibit building operations which
interfered with the provision of dwelling-houses. Any person thus pro-
hibited from building was given the right of appeal to a specially
constituted local Appeal Tribunal, and the Minister of Health had
power to mal > rules of procedure for these tribunals.

In ,iga company proposed to convert certain premises in Hudders-
field into a picture ‘palace’. The Corporation of Huddersfield prohibited
the bulding on the grounds, witer alig, that it was of a luxury character,
and that there was a local shortage of Jabour and materials for the pur-
poses of building dwelling-houses, The company appealed in writing to
the Appeal Tribunal, traversmg all the grounds of objection stated by
the Corporation, The Tribunal, having no evidence before it except the
two written staternents of the parties, and without giving either side an
opportunity of expanding o1 substannating these statements either orally
or in writing, dismissed the appeal.

The Rule of Procedure (R. 7) under which it was argued for the
Minister that the proceedings of the Tribunal were ‘strictly regular’ is
very characteriatic: ‘If, after considering the notice of appeal and the
statement of the local authority in reply and any further particulars
which may have been furnished by cither party, the Appeal Trdunal
are of opinion that the case is of such a nature that it can properly he
determained without n hearing, they may dispense with a hearing, and
may determine the appeal summarily,’

‘The Court of King's Bench, by a majority, held that the consteuetion.
sought to be placed on this rule of *procedure’ was to abolish procedure

<044 b4
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administration is o assume a double capacity, cxecittive
and judicial, the methods of the one capacity must
not be applicd to the other. The matler is confiplex
and needs close attention in detail; but it cannét be
beyond the wit of man to devise a general sti‘atute
governing the procedure of all administrative f'ribu-
nals, with a very careful definition of that term, Mind a
‘drag-net’ clause which would bring within its Jambit
any tribunals created thereafter. ™

(¢) The whole question of appeal fiom administrblive
tribunals urgently calls for consideration. Not only¢ is
the right of appeal vital to the litigant, but thc merda
cxistence of it is a powerful stimulus to efficiency and
care in the tribunal of first instance—a fact which, in
my submission, far outweighs the argument that the
existence of an appellate court makes the first trial a
mere formal preliminary to a fuller hearing. In many
cases, of course, there is already appeal to the High
Court, but by no means in all.

What would be the best method of establishing a
general system of appeal from administrative decisions?
Dr. Robson is of opinion that the administrative tri-
bunals shounld be subject to no fuller control by the
ordinary courts than at present exists, and that ‘where
the subject-matter of the dispute is important, a right
of appeal should normally lie to a superior Administra-
tive Appeal Tribunal, whose decisions should be final’,!
It is not quite clear whether this means a single Admini-
gtrative Appeal Tribunal for all cases, or a number of

altogether: and that the appellants had not had anything which could
properly and ressonably be called adhearing’. ' Qp, cil,, P 321,
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separate Appeal Tribunals in different Depariments. If
the latter, the result would be a needless multiplicity
of Courts of questionable efficacy.! The argument in
favour of special Administrative Appeal Tribunals, as
distinet from the ordinary Courts, is that they may
be made to contain an expert element specially fitted
o deal with technical administrative matters, or at all
events Lo contain a mixture of the purely legal and of
the expert, such as exists, for example, in the Railway
Rates Tribunal. The advantages of this kind of Court
are highly problematical. Where any considerable issue
is at stake, it is far more important to bring to bear
a trained judicial faculty than a particular kind of
specialized virtuosity: for, while the judicial faculty
does not necessarily accompany expert proficiency, it is
inherent in the trained Judge’s function that he should
be able to address his mind to problems of all kinds,
whatever technical elements they may contain. This
is, in fact, what our Judges do every day, and there is
no reason to think that they are less qualified to deal
with administrative details than with the innumerable
technical questions which now come before them. It
might very well be that in some matters they would
profit by the help of assessors, and there could be no
objection to this, provided that the assessors were
restrained to a purcly advisory capacity, as they are,
for example, in the Ndmiralty Court. And again, it
does not follow that appeal should lie from ecvery
conceivable matter which comes before administrative
tribunals; some of them are trifling, and, as I have

' See post, pp. 103 .
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suggested, subsiantial justice is done and cxpense is
saved by leaving the final decision in such matters to
the tribunal—for example, claims for unemployment
benefits, of which, Dr. Robson tells us, the Courts of
Referees hears sume 15,000 cases every month. But in
any but the most insignificant matters appeal should
be possible, cither directly, or by way of case stated, or
subject to preliminary lcave to appeal fiom the superior
Court; and as things stand at present my submission is
that the ordinary Courts are by far the most appropriate
forum for this jurisdiction. If in course of time it
appeared that the burden thus cast on the Courts was
too heavy, it would then be early enough to consider
the appointment of more Judges, or possibly the creation
of a special Court to deal exclusively with administra-
tive business. It would not matter greatly whether this
were called an ordinary or an ‘administrative’ Court,
provided that it consisted of judicially qualified persons
and that its functions were essentially judicial—not, so
to say, a mere by-product of administrative activities.
The time for any such expedient hardly seems to have
arrived, though it may not be far distant; in the mean-
time, the attempt to create anything in this country
analogous 1o the Conseil d’Etat would probably con-
flict with tradition and enter upon its carcer under a
handicap of prejudice.

(/) Bound up with the question of appeal is that of
costs, and this is in some ways the most difficult problem
of all, The Common Law rule is that costs are given
neither to nor against the Crown, for the reason

* 0p. cit., p. 128,
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whimsically stated by Blacksione! that, as the Crown
has a prerogative not to give them, so it would be
bencath its dignity to accept them; unlike Pooh-Bah,
it cannot ‘pocket the insult’. The rule is not so harsh
as it seems at first sight, for two rcasons. First, it has
been materially 1estricted by statute; thus by the Crown
Suits Act, 1855, it is excluded from the majority of the
forms of action on the Revenue side of the King’s
Bench; by the Petition of Right Act, 1860 (ss. 11 and
12), fiom proceedings under that Act—a very important
exception; by the Income Tax Act, 1918 (s. 149 (2) (a) ),
from income-tax appeals; and so forth. Futher, it has
been made possible by a few statutes to sue Ministers
and Departments as such, e.g. the Admiralty, in some
cases, under the Admiralty Lands and Works Act, 1864,
and the Minister of Transport under the Ministry of
Transport Act, 1919; though it is to be observed that in
these cases the Common Law rule as to costs holds good
unless the Act otherwise provides. Secondly, it is not
to be supposed that the rule always operates to the
advantage of the Crown. There are many circumstances
in which the unsuccessful and unmeritorious claimant
against the Crown profits by the rule, at the expense
of the taxpayer—see the pointed observations of the
Master of the Rolls in In re Garbonit Aktiengesellschaft,
[1924] 2 Ch. 53, 68. All this conceded, there are still a
considerable number of cases o which the Common
Law rule applies, with hardship 1o the subject. The
Crown Proceedings Committee? proposes to substitute
the ordinary rule of costs as between party and party,
¥ g Comm, 400, 2 See anis, p. 49, 1, 2.
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But would this really solve the difficulty? Is it, indfiecd,
solved in those cases to which the ordinary rule§ now
applies? The Crown is a particularly formidablgz ad-
versary in three respects: it is cver ready and
to avail itsclf of any dilatory technicalitics—it
adeptat the ancient game of ‘essoins’—and interlo
costs may therefore accumulate alarmingly; it is

when interesied in a ‘principle’, to push appeafl to its
" furthest extent; and it has unlimited resources \at its
disposal both in money and in legal talent (the\two
terms being for certain purposes synonymous). We hyve
recently had the spectacle of Somerset House ¢arryi
an income-tax appeal to the House of Lords for 2
matter of £11. Not long ago I was told, by a solicitor
interested in the matter, of a similar case which was
only stopped by a question in the House of Commons
and by the personal intervention of the Chancellor of
the Exchequer, the sum involved being £15." Faced
with the prospect of this war to the knife, the subject
finds cold comfort in the assurance that if he loses he
will be ruined, and if he wins he will get his taxed
costs. True, in the latter event, if he has been modest in
his selection of counsel, his taxed costs need not differ
greatly from his solicitor and client costs; but what
solicitor would advise a client 1o rely upon the services
of on¢ junior counsel, however competent, when he
is to be faced with one of the Law Officers of the
Crown, or some other prominent King’s Counsel, and
a Treasury junior or two, all specialists in the question
before the Court?

t Bee App. I, post, p. 132,
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True it is that it is not in the interest of the republic
that litisation, whether against the Crown or another,
should be too cheap. But at present, as against the
Crown, it is manilestly too dear. The problem is the
more difficult because it involves the wider question of
the whole cost of litigation in England. It would be
folly to advocate any infallible panacea; hut, as a
beginning, one expedient at least suggests itself. Appeals
might in many cases be abbieviated without hardship
to either side. An unneccssarily extended hierarchy of
courts means a warfare of attrition: it gives the Crown
an adhantage, for a public authority feels bound, rightly
or wrongly, to carry its point to the ultimate test. And
the private litigant, too, when any important principle
or property is involved, will often feel that he must take
every chance which is open to him. If the matter
stopped earlier, both parties would fcel equally satisfied
—or dissatisfied. Why, to take one example, should
income-tax cascs be taken as far as the House of Lords?
The differences of judicial opinion in this branch-af
the law, obfuscated as it & by unintelligible Statutes,
ool s TEAChEd the point of comedy; and if the
results of the cases are examined, it will be found
that the law would have been very much the same as it
is at present if the appeals had gone no further than
a single Judge of the King’s Bench. In this matter
our system compares very unfavourably with the rapid
and incxpensive appeals in France in cases of contri-
bulions directes.
Doubtless it would not be desirable in all cases 1o
deprive the parties of access to the ultimate appellate
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Court; but when the principle at stake was important,
and the money small, the expedient which has worked
very well in criminal appcals might be applied with
advantage—i.c. the appeal might be allowed to go a
further stage only on a certificate from the Attorney-
General. It is hardly necessary to say thatl different
considerations would apply 1o different cases, and that
the whole matter requires very carcful adjustment in
detail; but as a general principle my submission is, on
the one hand, thatappeal to the Courts should ordinarily
be available, and, on the other hand, that the appeal
should be limited to as few Courts as possible. For a
great many of these matters final appeal, say, to a
Divisional Court of the King’s Bench would be entirely
appropriate.

(g) My final point is, I well know, merely a pious wish,
and probably a vain one. A long and lugubrious succes-
sion of cases since the war has made us aware of a
peculiar ferocity in the Crown as litigant. Let us, in
fairness, remember that the matter is not cntirely one-
sided. o ule speculedive—or_mercenary litigant any
corporation is fair game, and the grc'ﬁtewmai@nr
of all is the fairest game of all. The Crown has to repe
many disingenuous demands; but that is a poor reason
for retaliating upon the innocent with the unmeri-
torious claims and defences which have become all
too Familiar in rccent ycars, The Crown should be
the fountain of mercy no less than of justice, and its
representatives discredit the whole administration of
law in the eyes of the public by pressing summum jus
againgt the subject. Is it too much to hope that the
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attitude of the Law Officers in this respect—and it is
chiefly a matter for them—should be the discretio boni
vni exercised benevolently against the extreme demands
of the zealous bureaucrat? It is only the lawyer who
knows how to temper the fierce legalism of the layman.

abor
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THLRE has been m the last few years an unmistakable
growth of public opinion concerning the increase of
departmental poweis—not, as yet, a sufficiently wide-
spread opmion, but one which has certainly begun to
assert itself. Tt is gradually bemg rcalized that we arc
faced with nothing more nor less than a constitutional
ctisis, The Lord Chancellor (Lord Sankey), who has
long had this matter at heart—as is shown not only by
many of hus judicial obseivations, bul by his suggestive
pamphlet, The Punciples and Practice of the Laww To-day,
and by his foreword to Dr Port’s volume—has lost no
tume in placing the whole question under the considera-
tion of an impartial Committee. Simultaneously, Lord
Hewart’s book makes 1t certain that public opinion can
no longer remain uninformed. Here in plain, spirited,
and untechnical language the ordinary citizen is told
what is contributing, and has been contributing for
years past, to create essential differences between the
theory and the practice of the system which governs him.
Lord Hewart puts the issuc m the plainest possible
terms. “The whole scheme of self-government is being
undermined, and that, too, in a way which no self-
respecting people, if they were awaic of the facts, would
for a moment tolerate.” The facts are now before a self-
respecting people. It remains to be seen whether they
vill be tolerated.

lIn Hllustration of his main theme Lord Hewart begins

vy Quarterly Reoww, April, 1940, A review of Lhe New Despaism, by
L«nztﬂcwm G J. amt Admnmstranve Law, by ¥ J. Port.

-
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with a reference to a case which he himself, expresing
the opimion of a Diisional Court, described as ‘the
high-water maik of legislative provisions of this cha-
racter'— that is, provisions authorizng a Minister to
‘remove difficulties’ m the working of a statute which
has alicady mvested him with a vaiiety of extensive
powers.! We may respectfully follow Loxd Hewait’s
example by giving at the outset another and an even
more conspicuous example of the tendencics which
Loid Hewart deprecates. Shortly after the appearance
of The New Despotism there came before the King’s
Bench the case of R v Mumster of Health, Ex parle Yaffé,
[r930] 2 K.B. 98 The shoit pomt in this case arose out
of the Housing Act, 1925, under which the Minister of
Health had made an order confirming (and materially
altering)? an improvement scheme, so called, framed by
the Liverpool Corporation. Mr Yaffé, whose property
was affected by the scheme,? contended that the con-
fiming order of the Minister was ultra wues, on the
ground that the ‘impiovement scheme’ was not in
reality an improvement scheme at all, but merely one
which gave the Corporation powers to scll, lease, or
otherwise dispose of, as the council might think fit, the
tleared area. There was no programme, such as was
plainly contemplated by the Act, for the development

! e, p 55

3 lhw » unportant, because the scheme, ay thus altered, was one
whuh would have bun vahd under the Act 1he haidship to the
mndnidual, therefore, was not great m this case, smce the scheme as 1t
finally stoed was one to which he could not have objected 1if 1t had
ongmally been made in that form  But thus, of course, does not affect

the very seriows principle contamned m the Crown’s contention
* He was to be paid the value of hus land, and nathing for hus houses,
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and improvement of a particular area. A recent
decision! supporied him in this contention, and it
followed irresistibly, in his submission, that an order
made in reference to a scheme which, on this and certain
other grounds, was a nullity under the Act, was iiself a
nullity. But the Housing Act contains a provision that
an order made under this part of the statute ‘shall have
effect as il enacted in this Act’; and a leading casc in
the House of Lords? has laid it down once for all that
the effect of this provision is to place the departmental
order entirely beyond the scrutiny of the Courts.3 The

Y R. v. Minister of Henlth, Ex p, Davis, [192g] 1 K.B. 649.

3 Institute of Patent Agents v. Lockwood, [1894] A.C. 347.

3 With regard to this objectionable form of legislation, which becomes
increasingly frequent, Lotd Justice Scruiton, in the case under con-
sideration, in the Court of Appeal, observes {[rg30] 2 K.B. at p. 144}:
‘So far as I have examined the legislation, there are many variations in
the form in which a provision that the Order of the Minister shall have
effect as if enacted in the Act, may be made, Sometimes the Order is
only provisional, until confirmed by Parliament. Sometimes it is to be
laid on the 1able of both Houses for a given period, during which it may
be annulled by resolution of ane or both Houses. Sometimes, if not
objected to within a certain time, it cannot be questioned afterwards,
Sometimes it is followzd by the very wide words contained in Schedule
II1, 5. 2, of the Act now under consideration. Again, as to subject-
matter, sometimes the Order is merely to provide rules of procedure for
carrying out a process which Parliament has ordained, but for which
it has provided no machinery, leaving this 1o be provided by a Minister.
Sometimes the Order i to affect rights of property in individuals. Each
Act containing such a clause is to be considered on its own object and
language. . . . (p. 148) As a maiter of constitutional importance, I hope
that Members of Parlisment and Ministers and Parliamentary drafismen
will consider whether this form of legivlation i3 veally satisfactory. It
may be convenient te Ministers not to have to consider carefully whether
the powers they are purporting to exercise are within their statutory
authority and the powers delegated to them by statute. Parliamentary
drafsmen may have got into the habit of inserting this kind of Star
Chamber clause either on the jnsteactions of the Minister or as 2 matter
of habit without hiv instructions. Members of Parliament may not
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Atutorney-General's argument (which prevailed) was
that if an order merely purporied to be made under the
Act, that was sufficient to give it binding force. This he
stated quite unreservedly, as the following interchange
will show:

‘Lhe Lad Chicf Fustice. Is your argument this; That any
order of the Minister, however far it may depart from the
Act, has effeet as though enacted in the Act if it purports to
be made under the Act?

The cAttorney-General.— That is so, my Lord. Of course,
it doesn’t sound very pretty in thal form—(laughter)—and
I would prefer to say that the Courl will not inquire whether
it is within the Act. . . .

The Lord Chigf Fustice—Do you say that if, under the
name of an improvement scheme under this Act, the Minis-
ter sanctioned anything whatever, it would have statutory
effect?

The Attorney-General.—I think that is so. . . .

Mr. Fustice Talbot—Suppose Parliament had intended to
say what the Attorney-General says that they have said, how
could they have expressed it better than they have done?

The Lord Chief Justice —They might have said, ‘After the
passing of this Act, the Mipister may do what he likes.’

Mr. Justice Swift—That is what they have said! '

The constitutional issue raised by this case was thus
stated by Mr. Justice Swift (who dissented):
‘When Parliament dclegates its powers of legislation to

trouble ta comsider what the sections to which they are giving legislative
authority really mean, hut simply follow the authority of the Minister
and the Guvernment Whip, But T cannot think it desirable that when
Parliament delegates authority to affect property and persons only if
certain statutory conditions are observed, it should then pass clauses
which, it may be contended, allow their delegates to cantravene thess
conditions, and make ultra zires orders which cannot be controlied by
the Courts which have to administer the laws of the land.’
* The Times, November G, 1920,
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a Minister of the Crown, and enacts that in certain circum-
stances he may make ‘‘an Order™ and that his Order “when
made’ shall have effect as if enacted in the Act, is it open to
the Judiciary, if that alleged Order be challenged, to con-
sider whether in fact “an Order” has been made? *

The majority of the Court felt themsclves bound by
authority to hold that they had no power to review the
Minister’s order. The Court of Appeal unanimously
reversed this decision, holding that the alleged Order
was, in a phrase adopted [rom Comyns by Lord Justice
Slesser, ‘legi, fidei, rationi non consona’. The answer
to the startling contention of the Crown is given by
Lord Justice Scrutton (at p. 145):

*The Attorney-Gencral went so far as to argue that though
the Order violated all the statutory conditions and was made
without a scheme, or advertisement, or public inquiry, once
the Order was made, it had the cffect of a statute, I cannot
agree. In my view an Order which goes beyond the statu-
tory conditions under which alone it can be made, an Order
which for that reason the Minister could be prohibited from
making, if he announced his intention of making it, isnotan
Order which when made can by reason of s. 40, sub-s, 5,
have statutory effect.

Several points of significance emerge from the case
besides the actual decision. A study of the narrative
of facts (too lengthy to be reproduced here} in the
judgements of Lord Justice Scrutton and Lord Justice
Greer will show the reader how arbitrary and inquisi-
torial was the administrative procedure throughout.
Amnd similarly the discussion of the relevant legislation
will show that this case was only the logical and

¥ [rg30} 2 K.B. 110,
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inevitable climax of a long process of legislation, begin-
ning in 1903. Lord Justice Scrutton said (at p. 144):

*This history shows a gradual increase in the powers of the
Ministy, and greater freedom from the control of Parlia-
ment. The strongest clause is that repeated in Schedule T1T,
s. 2, of the Housing Act, 1925, from Schedule 1, 5. 2, of the
Howsing Act, 1g9og. That clause runs: “Shall, save as other-
wise expressly provided by this schedule, becone final and
have eftect as if enacted in this Act; and the confirmation
by the Minister shall be conclusive evidence that the require-
ments of this Act have been complied with, and that the
Order has been duly made and is within the poweis of this
Act.” 'This apparently is inlended to prevent any question
of ultra 1ures heing 1aised however flagrantly the Order in
question may exceed the powers given by the Act.’

And similarly Lord Justice Slesser observes (at p. 1479):

‘The history of the legislation does, however, 1eveal this
fact, that the Housing of the Working Classes Act, 1903, as
amended by the Act of 1gog, and continued in the Act of
1925, does take away all Parliamentary control subsequent
to the making of the Order, and that after their promulga-~
tion the Orders of the Minister are completely unchallenge-
able unless it be by process in a Court of law.’

To such fantastic results, in logic and in fact, does the
reckless dclegation of legislative powers inevitably lead.
Let us now consider briefly the chief dangers of which
Lord Hewart bids us beware.

A great parl of the law-making function has passed
from the legislature to the executive, principally by the
method of ‘skeleton’ legislation, or ‘legislation by
reference”. If mere bulk be a guide, much the greater
part of the law of the land now consists of departmental
Rules and Orders. To no less anauthority than a former
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Prime Minister—Mr. Baldwin, speaking in the House
of Commons on July 4, 192g—we are indebied for the
information that in the three years, 1925-8, the average
number of Acts was 50-6, the average number of pages
occupied by them was 539; while the average number
of Statutory Rules and Orders was 1,408-6, the average
number or pages 1,844. The means by which Parlia~
ment controls its delegates become the more unreal as
delegation becomes the more common, and therc is
consequently a marked tendency for this great mass
of demi-legislation to grow increasingly complex and
absolute. This process is accentuated by the express
exclusion of the proper constitutional check upon all
subordinate legislation—namely, judicial review. By
such devices (already mentioned) as enduing dcpart-
mental orders with statutory force per se, the Courls are
rendered as powerless to control the ordinances of
Whitehall as they are to control those of Westminster.
This policy is contrary to one of the most important
constitutional functions of the King’s Bench, which in
its high prerogative writs (mandamus, prohibition, and
certiorari) has an ancient and beneficent instrument for
keeping delegated functions within their assigned limits.
Not only legislative, but many judicial, powers are
being accumulated by the executive.

‘It is not, but it ought to be, common knowledge that
there is in this country, a considerable number of statutes,
most of them passed during the last twenty years, which
have vested in public officials, to the exclusion of the juris-
diction of the Courts of Law, the power of deciding questions
of a judicial nature. Usually the power is given nominally
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¢ 2 the Minister or other head of a Government department,
sometimes to the department itself, and it is commonly
provided that his orits decisions shall be final and conclusive.’

We cannot enier upon a full description of them here,
but the principal kinds of executive-judicial powers now
exercised in England are mentioned in Chapter V of
Dr. Port’s volume.

'The objections to the methods of these tribunals are
that they are, in many cases, secret: they are imper-
sonal: they need not, and often do not, give the parties
an opportunity of being heard: there is no means of
knowing, as of right, on what evidence the decision has
been based: there is no record, accessible to the public,
of the proceedings: there is not necessarily any regard
for that principle of uniformity and continuity which is
the foundation of our Common Law system, Further,
the fact that the administrative decision is often final
not only deprives the subject of an important means of
redress, but removes that stimulus to accuracy and
circumspection which always resides in the possibility of
appeal. It is not claimed, of course, that injustice is
deliberately committed: it #s claimed, however, and
cannot, we believe, be denied, that the opportunities for
injustice arelatentand, therefore, sufficiently perturbing.
Noless unfortunateis the manifest possibility, under such
a system, of corruption—a danger which isnot dismissed
by saying, what neither the Lord Chief Justice nor any-
body acquainted with the Civil Service for a moment
disputes, that corruption does not exist at present.

Maost of the irregularities castigated by Lord Hewart
arc remarked upon by Dr. Port in variovs connexions,

380t o
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In comparing our so-called administrative law with:
that of France and the United States, he appears 1o take
the same fundamental objection to our present system,
or lack of system, as does Lord Hewari—namely, that
it is unscientific and irresponsible. Dr, Port’s chief plea,
if we understand him aright, is for a regularized admini-
strative law which shall be law, legally defined and
legally administered. Under that régime, ‘the silent
and almost unnoticed growth of extraordinary powers
in the hands of administrative authorities, such as has
recently taken place in England, is impossible’, We
venture, however, to doubt whether some of the means
which Dr. Port suggests and the principles which he
favours will best achieve the desired result.

Before we consider that question, it is pertinent to
inquire into the causes from which the present situation
has arisen, or is supposed to have arisen. Dr. Port
suggests the following principal reasons for the increas-
ing delegation of Parliamentary powers:

(1) Urgengy.—Doubtless there may be national emer-
gencies in which it is necessary to have recourse to some
law-making authority less deliberate in its methods than
Parliament. We have had recent, and not very endear-
ing, cxperience of that necessity, and it has proved far
from easy to shake off its effects. It is impossible to
contend that the kind of ‘urgency’ which gave birth to
D.O.R.A, is any reason for the wholesale surrender of
legislative power in normal conditions. We hear this
argument of *urgency’ in another connexion, to which
Lord Hewart makes pointed reference. It is the pretext
on which rule-making authorities, under section 2 of the
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*Rules Publication Act, 1893, give immediate binding
effect, without Parliament scrutiny, to ‘provisional
rules’, which ‘shall only continue in force until rules
have been made in accordance with the foregoing pro-
visions of this Act’. By an ingenious perversion of the
legislator’s intention, these ostensibly temporary rules
acyuire permancnce by the simple device of never
making any genuinely permanent rules ‘in accordance
with the foregoing provisious of this Act’, i.c. in accor-
dance with section 1 of the Act, which provides certain
safeguards of publicity and Parliamentary conirol. The
public, it is to be hoped, will regard with caution,
amounting to scepticism, this facile appeal to urgency.

(2) Lack of time—The pressurc upon the time of the
House of Commons, its inability to undertake even a
fraction of the tasks propaosed for it, the abortiveness
of innumerable Bills, the insignificance of the private
member’s opportunities—these matters are notorious
and are generally accepted as inevitable, May it be
that we bow to them with a little oo much resignation?
The Lord Chief Justice raises a large issuc when he
remarks: ‘The reasonable citizen may well be tempted
sometimes to ask the question: For whose benefit and at
whose request is this mountain of statutes, and this still
greater mountain of rules, orders, and regulations, built
up from year to year? Most people would agree that
a return to unqualified laisser fuire is nowadays quite
impracticable, even if it were desirable; but it is by no
means inconceivable that before long there will be, in
this country and others, a powerful reaction against the
exaggerated extension of governmental functions, We
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regretfully believe this to be improbable, however, for
more reasons than can now be discussed. But whatever
the verdict of the future may be, one thing is certain in
the present. Some delegation of Parliamentary powers
may be, as Lord Hewart concedes, necessary in matters
of detail; but Parliament’s deputy is at present showing
far moreactivity than used to be considercd either neces-
sary or beneficial.” And this is not surprising. The de-
partmental functionary does not suffer from the same
resirictions as Parliament. Give him a free hand with
codes of rules and rcgulations, and the only limit to
the codes is the limit of his invention. Thus our sub-
legislation yearly increases to such prodigious bulk, and
thus il comes to pass that we are now being enjoined by
Whitehall to wash our hands before milking a cow.
(38) Technicality—1It is said that many of the matters
which now claim the attention of Parliament are beyond
thecompetenceof anybodybuthighly trainedspecialists.
The argumentruns counter to the practice and the theory
of centuries. Parliamenthas always concerned itselfwith
technical matiers of the greatest diversity, and in the
greatest detail. Any legislative body in any large modern
community must face this task. It is the business of
Parliament to get (as it always can) the best expert
advice in the country and then to bring to bear an
impartial legislative faculty upon the wider issues of
principle which may arise from the material thus placed
before it. Further, the expert with the greatest fund of
technical information is not necessarily the best legis-
lator, It is often the ‘mere outsider’—of course, intelli-

T See App. TV, post, p. 1485,
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‘gent and trained in general political methods—who,
making the fullest use of information supplied by the
specialist, can exercise upon any given problem an
independent judgement which it is difficult for the
‘insider’ to possess. Intensive specialization is ofien a
hindrance rather than a help to constructive policy
within its own peculiar sphere.
(1) Eaperimentation.—

“Yet another reason suggests itself, and it is that subordi-
nate legislation enables eaperiments to be carried out in a way
which would be impossibleif the slow parliamentary methods
had to be used on each occasion. Itis often provided that the
same hody which makes a Rule or Order may also revoke or
amend it, so that if the fiist proves unsuitable in some respect,
no great trouble need be gone to, in order to vary the experi-
ment.’

This is indeed true; and the singularly complacent con-
clusion which it suggests to Dr. Port is that ‘these and
similar provisions enable legislation to be much more
flexible than was possible under former conditions'.
There is a wealth of euphemism in this term ‘lexible’.
We should have supposed, in the first place, that of all
things in the world legislation was the least suitable for
mere experiment. The average mind will share none of
Dr. Port’s satisfaction at the picture of resourceful civil
servants cxperimenting with the liberty and property
of their fellow citizens in such a way that ‘a0 great
trouble need be gone to, in order lo vary the experimen?’, Even
less trouble need be gone to in making the experiment,
when it can be so easily varied.

If all these arguments were conceded, even then, s
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Lord Hewart insists, they would afford no ground what-
ever for ousting the jurisdiction of Parliament and of the
Courts. Lord Hewart finds a deeper and more insidious
reason for the present iendencies than any of those
advanced by Dr. Port. ‘There is now, and for some
years past has been, a persistent influence at work which,
whatever the motives or the intentions that support it
may be thought 1o be, undoubtedly has the effect of
placing a large and increasing ficld of departmental
authority and activity beyond the reach of the ordinary
law.” There is ‘a deep-seated official conviction . . .
that this, when all is said and done, is the best and most
scientific way of ruling the country’. All this ‘is mani-
festly the offspring of a well-thought-out plan, the
object and the effect of which are to clothe the depart-
ment with despotic powers’.

The ‘deep-seated official conviction’ was pithily
expressed by the Sentry in Jolanthe:

‘But then the prospect of a lot
Of dull M.P.s in close proximity
A-thinking for themselves, is what
No man can face with equanimity.’

And this temper, though far from consciously flagitious,
may lead to results which are scarccly distinguishable
from unscrupulousness. If, for example, as Lord Hewart
is convinced, it leads servants of the public deliberately
to draft subordinate legislation in unintelligible terms,
on the principle that ‘to be intelligible is to be found
out’, it is impossible to go on paying compliments to an
ahstract purity of purpose. Purposely to obscure private
right seems to us as mischievous as the less subtle offence
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of positively violating privatc right. We cling to a hope,
however, that this now serious evil of cryptic legislation
is the result of Dr. Port’s admired ‘flexibility’ rather than
of malicc prepensc.

Audi alteram pariem. It is to be wished, for the sake of
full and fair discussion, that the civil servant were not
restrained by the rules of his employment from publicly
stating his point of view. One can gather it only from
private and semi-official discussions, and it scems to
resolve itselfinlo some such propositions as the following:

(i) T4 neither desire nor demand these powers; they are thrust
upon us increasingly by a Parliament which will not do its own
work, and we can only do our best lo use them as efficiently as
possible—~The argument is plausible; but it really
amounts to this, that the departments, once they are
possessed of delegated powers (whether they sought them
or not), are determined to use them in their own way
with the minimum of interference from higher authority.
To say this is not to impute to the Civil Service any
cxtraordinary Machiavellianism. It is very natural in-
deed that the administrator, with convenient machinery
at hand and long experience of the most effectual ways
and means, should be impatient of, perhaps cynical
about, the formal dilatory methods of an unwieldy body
of persons whose vocation is words, not deeds. This
scepticism of authority is the natural accompaniment
of vicarious assiduity; the obvious check upon it is
for the ultimate controlling power—i.e. the public, if
Parliament will not assert iis own authority—to prevent
trop de zéle from reversing the roles, as between legisla-
ture and executive, of principal and agent.
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(ii) We get things done. We are bidden to execute, and we
execute; what more, or what less, can you ask?—This is the
burden of a rcply, given in the Daily Telegraph of
Ociober 10, 1929, to Lord Hewart’s animadversions,
It comes from Sir Stanley Leathes, who, enjoying
retirement aller long and distinguished departmental
service, is dispensed from the Civil Service ordinance of
silence. Sir Stanley Lcathes begins by admitting all the
abuses pointed out by the Lord Chiefl Justice. Then
what is the ray of comfort? (We 1ake the liberty in the
following quotations of inserting italics which are not
in the original.) The whole system, as it now stands, ‘is
anomalous and amorphous, but it cannot be denied
that it does ils work; it is in its way efficient’. ‘It is a
cardinal requisite in the Ministry of Health (for instance)
that it should do its work. How can the work of the
Minister be done without rules and regulations and
orders that can be changed when they are proved to be
faulty? Who can make those rules and regulations and orders
except the Minister? No ome, for no one has the necessary
knowledge and experience’ After this sweeping petitio
principii, we are assured that ‘nine-tenths of all the
decisions affecting individuals that are made in the
secret tribunals of these despotic departments are as
honestly made as those of the Civil Service Commission,
and those that do not involve honesty® (this dark phrase,
we may confidently assume, is not meant to be as sinister
as it sounds) ‘are made according to the law of necessity—
because something has fo be decided’. 1L is truly gratifying
to think of the righis of Englishmen being decided by
sccret tribunals according to the ‘law of necessity’, We
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trust we shall not be suspected of too literal and too
opprobrious an analogy if we recall certain famous
lines:
‘S0 spake the fiend, and with necessity,
The tyrant’s plea, excused his devilish deeds.’

Then we are given to understand that the guiding
principle—doubtless under the supreme ‘law of neces-
sity--for secret tribunals is a mysterious inspiration
called “Standard’. ‘What is the standard of treatment
that can justly be demanded of a pancl doctor? What
is the standard of sanitation that can from time to iime
be required of a sanitary authority? What standard of
houses is so bad that they ought to be condemned and
pulled down? What standard of education is proper in
a non-provided school?” These are questions ‘of
standard, of judgement, of discretion, which cannot be
decided by a code, nor by a Court of law’. No reason is
given for this assumption that ‘standard, judgement,
and discretion’ are the monopoly of Whitchall. The
whole system of Common Law under which Sir Stanley
Leathes has lived all his life is built up on ‘standard,
judgement, and discretion’—which differ, however,
from the departmental species in the important parti-
cular that they are based on uniformity, consistency,
and public policy and not upon esoteric, closely guarded
principles which, though they may justify themselves
pragmatically in many cases, lack any general guarantee
against arbitrarincss. There is the fyriher difference
that ‘in a department, legislation and jurisdiction melt
into one another’. They do indecd; and the result is

not, as might have been supposed, a horrid mess, but
38ox N
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apparently some magically vitalizing amalgam. The
powers of government, thus melted in the burcaucratic
crucible, ‘make up administration, and administration
must be alive; whereas law, il Lord Hewart will pardon
me, is always three-parts dead’. The live dog, however
hybrid, however uncertain of iemper, is better than the
three-paris-dead lion. We are given examples of the
practical success of thesc remarkable departmental
principles; thus we are told that the Civil Service
cxaminations are extremely well conducted, and we
are asked, apparently in all solemnity: “Would they be
as good if the code of each were made by Parliament
and its execution subject to control by the High Court
of Justice?” When, against the extremely serious matters
which Lord Hewart propounds, he or any other reason-
able person is credited with the suggestion that purely
scholastic examinations would be a fitting subject for
the jurisdiction of the High Court, irrelevance seems to
have reached the point of levity.

(iii) ‘Trust us.—The powers delegated are perhaps, in
theory a little wide, possibly, in appearance, almost tyran-
nical; but the public may rely upon the administra-
tion in practice 10 exercise them reasonably and justly and
even benevolently. This is perhaps the most frequent
argument of all. Because the individual administrator
does not personally desire to deprive any man of his
rights, he cannol see anylhing wrong in the system.
The utter unsoundness of the argument in principle is
self-cvident, We pride ourselves on the ability and fair-
ness of our judiciary; we do not on that account give
our judges power of life and death over all criminals
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and all crimes, in full trust and confidence that they
will not hang any man unless he deserves it. The
second answer is matter of fact. Itisnot the case that
these cxecutive powers are always used reasonably or
justly or benevolently. They arc sometimes exercised
in an extremely harsh and high-handed manner, and
the Courts, when Patliament has not silenced ihem,
have no hesitation in saying so. This fact we have
previowsly attempted to illustrate in these pages, and
therefore we refrain from doing so again; but if the
reader requires further evidence, possibly the not
untypical case of Rex v. Minister of Healith, Ex parte Yajfé,
already mentioned, will supply it.

The remedial measures advocated by Lord Hewart
are, in sum, ‘to reassert, in grim earnest, the Sovereignty
of Parliament and the Rule of Law’; while, in detail,
he suggests a number of immediate steps for correcting
the most glaring of the present abuses.

‘Is it too much 1o hope, in the first place, that the worst
of the offending sections in Acts of Parliament may be
repealed or amended? And, in the second place, is it not
comparatively easy to prevent similar sections from being
enacted in future? To this end what is necessary is simply
a particular state of public opinion, and in order that that
state of public opinion may be brought into existence, what
is necessary is simply a knowledge of the facts. At present,
it is tolerably safe to suppose, only a small part of the
electorate knows what has been done and is being done,
while it is a still smaller part that has any real appreciation
of the meaning and effect of the statutory provisions which
offeratoncetheoccasionand theinstrumentof despoticpower.”

As we have said, there is reason to think that this
‘particular state of public opinion’ is gradually coming

o



92 BURFAUCRACY TRIUMPHANT

into existence. Many will wonder, however, whether
it is likely to thrive under a socialist régime; and this
doubt is not entirely dispelled by the gratifying circum-
stance that Labour’s first two Lords Chancellor have
both been fullyalive to the danger. ATLord Chancellor,
after all, isamere lawyer, and it may wellscem to power-
ful influences in Whatchall that his training, his intelli-
gence, and his knowledge of affairs have not sufficienily
imbued him with ‘standard, judgement, and discretion’.
He may even be onc of those mercenary lawyers whose
chief preoccupation is to advance the intercsts of his
own profession by fostering the maximum of expensive
litigation. In this light, it would seem, did the Marquess
of Salishury, in April 1928, regard the leading judicial
authorities of England when, with one voice, they
protested (happily with success) against the proposal
of the Rating and Valuation Bill, 1928, to make them
‘departmental solicitors’ (in Lord Hewart’s phrase).
They were to be charged with the function of giving
anticipatory opinions on hypothetical cases which
might arise out of the lack of prevision and the defective
draftsmanship of the Ministry of Health.! In their
protest the Lord Privy Seal, oblivious of the history of
‘auricular taking of opinions’ in the seventeenth century
and of thc obscurities and hardships which must
inevitably result for hypothetical judicial decisions,
could sec no assertion of principle, but only a cynical
indifference to the pockets of ‘unfortunate ratepaycrs’
(see The New Despotism, p. 140).

Lord Hewart next calls for a real, instead of a merely

' See App. I, post, p. 106,
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patunctory, Paliamentary supervision of delegated
legislation. This, he suggests, could be cxercised by
Committees of each House; or—we may add—by a
Joint Committee of both Houses, such as now examines
the Measuics of the National Asscmbly of the Church
of England. (A somewhat similar control is exercised
over certain Orders in Council made by the Ministry
of Tianspoit: see Admmisthralwe Law, p. 356.)! A pro-

¥ That these Commuttees may sometimes exercise a very salutary
contral 1 ithiswated by the following example, for which I am indebted
to*W I J, wiung in the Law Quarlerly Remew (xlvi. 10) ‘Attention
should he drawn to the recent action of a Select Commuttee of the House
of Lords 1n refusing approval to the Leeds Provisional Order contained
mn the Minstry of Health Provisional Ordets (No 3) Bil. Full reports
are gven w1 the Fustice of the Peace and Local Government Review for July 20,
1929 and 1n the Yorkshire newspapers for July 11, 1929 The Order was
made by the Minister of Health under section gog of the Public Health
Aet, 1875, which enables him to repeal, alter, or amend any local Act
applying to the area of a local authority, and dealing with the same
subject-matters as the Fublic Health Act, 1875, on the application of
that local authonty, subject to certain restuctions, This prowvision has
been much used by local authorities for the extension of their powers
without the expense of a puvate Act. It s sufficent for them to obtain
lucal Acts on pubhc health matters, and then gradually to extend them
by provisional orders. The Leeds Order, for instance, purported to be
merely an alteration of the Leeds Act of 1927, Under that Act, the
Corporation had power to use surplus land, acquired under the Act of
1925, and not wanted for the purposes of that Act, for any other purpose,
so that the Corporation could build on such land, and let it or sell it to
other persons for any purpose which 1t thought fit. The Order now
sought gase authority to exercise these powers over any land acquired or
ta be acquircd m the future, under any power whatsoever. It was, in
short, an Order enabling the Corporation 1o become owners of all the
property in the City of Leeds. The exercise of the power was subject in
gach case to the approval of the Minister of Health, and lus approval
was in any case necessary because the Corporation had not the barrowing
powens which would be required. But the effect of the Order, as was
pointed out by the Commuttee, was to substuute the consent &f the
Mianter for the consent, of Parliament, .

There may be two opinions as to the desirability of granting sush
extensive powers to local authorities. In fact some of s, even) vitepagesy

a



9 BUREAUCRACY TRIUMPHAN I

posal for this method of control was put to the last
Government in July 1929, bui the Prime Minister
regretfully found it ‘impracticable’, for the following
significant reason—‘owing to the large number of
Statutory Rules and Orders made in every year, and
10 the variety and complexity of the subjects with which
they deal, and to the fact that many of them are issued
during the parliamentary rccess’. As Sir John Martiott,
who asked the question of the Government, obsteved
in a letier to The Times, this answer with onc hreath
admitted the whole case for supervision, and with the
next dismissed it. It amounted simply to a confession
of Parliament’s despair of exercising any cffectual
surveillance; and yet the Prime Minister went on to
say that sufficient control already existed in the con-
stitutional checks of Pailiamentary scruting and the
jurisdiction of the Couris (which, as we have seen, i
constantly burked). Ifit be really irue that Parliament
is nowadays unable to cope with its proper tasks and
must depute them to others, then is it not time io avow
candidly that the system of so-called representative
government is no longer representative?

of Leeds, may well ask whether it is not purely a matter for the local
authority, But undoubtedly, if it is considered devirable for the local
authorities to be kept in leading-sirings, the end should be held by
Parliament and not by the executive government. And if Parhament
decides othexwise, then it is a matter to be dealt with either by public
Act, or in each individual case by local Art. Evidently, the Howe of
Lords took a serious view of the matter, for the unusual procedure was
adopted of appointing a Lord of Appeal—Tord Atkin—as Charman of
the Committee. The Committce discussed the question whether the
Order wag not in any case ulira 2ares, but did not deride that pownt, and
the Order was disapproved on the ground that such extensive powets
ought not Lo be given exeept by statute,’
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Clertain other measures of reform

‘are tolerably obvious. Why should not the Rules Publica-
tion Act, in fact as well as in name, be “simplified and
ani nded”™ so as 1o exclude exceplion or evasion, and o ag
to secnre o real and effective Parliamentary supetvision over
all rules and orders? And it goes without saying that there
should be an end of all schemes o enable Government
depariments to tewrite o statute, or to mvite premature
opiniats on hypothetical cases from His Majesty’s judges,
at to shelter depattinent decisions or orders against review
by the Clomis. On the positive side, future legistatinn would
be conducted in such a way as not to 1epeat these per-
formances. On the negative side, all reasonable steps would
be taken to 1etrace and correct any such eriors in the
past.’

There is ground for hope that these things, or some of
them, will be done in the not very distant future. But
beyond the immediate measures of reparation and pre-
cantion which the Lord Chiefl Justice urges, there lie
further problems; and one of the most pressing, as it
seems to us, is the future status and the function of
Administrative Law in our constitutional system. What
is the best system for adjusting the mutual claims of
State and citizen in such a way that their reciprocal
rights and duties shall be most effectively secured?

The branch of law which preserves this balance
is usually called Administrative Law. The term is
extremely unpopular in England, because in the past
it has been associated, and justly associated, with a
system of official privilege and irresponsibility, which,
though it has been attempted, has never heen lolerated
for long by the English nation. The clement of privilege
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and protection, of placing the representatives of the
State above the law, has died within the last fifty years
in France; but its phantom still haunts this country, and
it is only now beginning to be laid. Tt is evidently
difficult for a generation brought up on the early
editions of Dicey’s Law of the Constitution o rclinquish
the belief that dioit adminisiranf is ithe sinister embodi-
ment of all the distcmpers of the commonwealth which
the Rule of Lawhasso proudlyrepulsed. Butitisquitcat
variancewith the facts to imagine at this time of day that
the Administrative Law of France, or ofthe United States,
or, we believe, of any great modern State, is a contri-
vance designed to load the dice against the subject in
a throw with the administration. In the means of
redressing a grievance against the State, the French
citizen is to-day far better off than the English citizen.
If this be regarded as an overstatement, we should
recommend the reader 1o study Dr, Port’s account of
administrative law in France, or even in the United
States, where it has had to contend against an atmo-
sphere even more unsympathetic than that of England.
These are, we venture 10 think, the most valuable parts
of Dr. Port’s treatise, and they will help to dispel many
inveterate misconceptions.

‘Rightly understood’ (says Lord Hewart), ‘ “droit ad-
ministratif”’ is a definite system of law, the rules and prin-
ciples of which, it is true, differ essentially fiom the rules and
principles of the ordinary law governing the relations of
private citizens infer se. Nevertheless, it is a system of true
administrative law, administered by a tribunal which

applies judicial methods of pracedure. The Council of
State, when it is exercising judicial as distinguished from



BUREAUCRACY TRIUMPHANT 97

administrative functions, acts by a Committee which is in
many respects analogous to the Judicial Committec of the
Privy Council, in the exercise of its jurisdiction to hear
appeals from the Dominions and in Prize Cases. The
tribunal considers the arguments of advocates and delivers
reasoned judgements. These judgements are reported, and
form precedents from which a fixed sysiem of legal rules has
been evolved. In short, the system may aptly be deseribed
as a special branch of the law for the determination of
tquestions of a particular kind, and the tribunal as a quasi-
judicial tiibunal for administering this special branch oflaw.’

It is truc that the Lord Chief Justice at one place
refers to the droit administratif as being ‘profoundly
repugnant to English ideas’; but we understand him to
be there referring to the original Napoleonic adminis-
trative law, which is no more.

The term ‘administrative law’, to Englishmen, is
certainly not free from ambiguity. As Dr. Port shows
in his first chapter, all our writers have had great
difficulty in drawing any clear line between ‘con-
stitutional’ and ‘administrative’ law. But the substance
of the matter, whatever the label, is—those legal
relationships between the citizen and the State which
proceed from the putting in motion of governmental
powers by the executive arm of the constitutional
sovereign. It is that great and growing body of law
which needs to be taken in hand in England. Upon
this desideratum all seem to be agreed, whether they
regard the technical term ‘administrative law’ with
approval, abhorrence, or neutrality.

What we actually have is a travesty of law. On the

one hand, there is an antiquated and costly system of
8ot 3
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procedure against the Crown; on the other, a sprawling
mass of departmental powers, partly executive, partly
legisiative, partly judicial, somc controlled by Parlia-
ment and the judiciary, many of them uncontrolled.
This haphazard, unscientific growth Lord Hewart
describes as ‘administrative lawlessness’. “To employ
the terms administrative “law” and administrative
“Justice”,’” he tells us, ‘to such a system, or negation of
system, is really grotesque.’ And so it is, if by ‘adminis-
trative law’ is meant a coherent and efficient hody of
legal rules. But, needless to say, we are not meant to
understand by ‘adminisirative lawlessness’ that the
hypertrophic powers of the executive are actually
illegal. They are authorized, though too lightly, by the
sovereign authority, and their danger lies in their very
legality. A law of exemption and exception is none the
less a law; and, while the spirit of modern droit adminis-
tratif is to impose strict responsibility on administrative
action, the present tendency of English administrative
‘lawlessness’ is to bestow upon executive action that very
exemption from responsibility which was justly objected
against the older droit administratif.

To advocate a system of true governmental responsi-
bility—in other words, a real and sound administrative
law—is in no sense to attack the Rule of Law: for the
essence of the Rulc of Law, properly understood, is the
uniformity of legal responsibility and the denial of
special privilege. Nor is there any necessity slavishly
to imitate foreign models and to attempt 1o set up 2
Conseil d*Etat or a2 Court of Claims in this country.
There is no reason why the administrative law of the
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future should not be regularized and developed as pait
of the ordinary legal system of the land. That is what
it 15, for all common purposes, in France—none the less
%0 because, for historical reasonms, it falls within a
particular form of jurisdiction. Indeed, paradoxically
enough, it is more¢ truly and more widely a Rule of
Law than, we believe, Dicey could claim for England
were he alive to-day.

But it is said that the Courts could not cope with the
volume of administrative business. We confess ourselves
unconvinced of this until it has been proved in practice.
Indubitably, thexe are certain minor matters with which
it is unnecessary to trouble the Courts—for instance,
claims for insurance benefits; though, cven here, we
think that the American principle is valuable, viz. that
while the findings of fact of a quasi-judicial tribunal
might be considered final (an example in England is the
findings of fact of Income Tax Commissioners), on
matters of law there should, even in these apparenily
insignificant cases, be recourse to the Courts, If, in the
fullness of time, it proved true that the Couris were
overburdened, one would have supposed that the
obvious remedy was to strengthen them. It is indeed
remarkable that Parliament, though cver ready to
swell the ranks of officialdom, often shows the greatest
reluctance to add a single member to the Bench, what-
ever the state of litigation. .Apparently the existence of
a single puisne judge inspires more forehoding in the
breast of the average Member of Parliament than a
whole new Ministry or a whole regiment of officials;
and this although the judges are among the few servants
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of the public whosc remuncration has not been adjusted
to the post-war cost of living.

But then it is urged that access to the Courts is a
dubious boon when it cosis as much as it does at present,
This is certainly a scrious difficulty. The comparative
cheapness of litigation in France makes the working of
administrative law far casier than it is likely to be in
England in the immediate future. It would be difficult,
even with much fuller discussion than is here possible, to
suggest any general remedy for the high cost oflitigation;
but in respect of Crown suits, we beheve that much
might be accomplished by limiting the hierarchy of
appeals. Many of thesc administrative cases arc now
carried much farther than is necessary for a satisfactory
legal solution. Itisintolerable, {for example,ina country
where a grievously heavy burden of taxation is borne
with remarkable honesty, that the taxpayer cannot go
to the Courts with one of the numerous doubtful points
which arise out of revenuc law, without being faced with
a vista of appeals leading up to the House of Lords.
‘Whichever party be responsible for the protracted
warfare, the ultimate cost to the public is heavy; and if
the Crown or a public authority be the aggressor, the
merc possibility of its pertinacity is enough to deter
most persons of limited resources from prosecuting
reasonable claims,

Although Dr. Port in his last chapter makes certain
valuable suggestions for reform, many of them on the
same lines a3 those which are recommended by the
Lord Chief Justice and which we need not reiierate, we
cannot resist the impression that the kind of adminis-
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trative law 1o which he looks forward in England is
ill-suited to the spirit of our legal institutions. Through-
out his book Dr. Port shows a disposition towards the
principle of the separation of powers which would lead,
in our submission, to the utmost constitutional con-
fusion. Because, as he rightly points out, we have never
carried this principle to doctrinaire cxtremes: because
our constitution exhibits some siriking exceptions from
it (such as the Lord Chancellor): because, in short, in
this as in so many maiters we have found reasonable
compromise better than fanatical intransigence: D=
Port seems to draw the inference that the separation
of powers has no reality or value for us at all. He hand-
somely concedes that ‘some sort of separation of the
organs which exercise the different functions is desir-
able’. But a rigid separation, he holds, would defeat its
avowed object.

‘It stiikes a keynotie of distrust instead of co-operation;
and it prevents a natural adjustment of the various parts of
the machine. For Government, in order to be effective, must
be co-operative—the co-operation of the different functions
towards a single high purpose. A private business is qui#
rightly often divided into several departments, each with i
particular function; but no experienced person would for a
moment urge that thereshould not be the closest co-operation. .
between them, with connecting links of personnel.’

Assuredly there must be co-operation; nothing is
worse than rivalrics and antagonisms between diffexen
branches of government, or, what is more common,
between different executive departments. But K
must also be a system of constitutional checks dsdht
balances, which are not the same thing a# ‘W "

1
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And there is no real analogy between a private business,
which is conducted for profit, and the governmental
organization, which is conducted, in this country at all
events, for things (even loss!) other than profit. It is
fair to Dr. Port to say that he thinks (p. 107) that far
too much indiscriminate overlapping has taken place
in recent years; but he is exceedingly vague about what
he terms ‘a discreet overlap’, which, if the ‘danger limits
are duly observed’, is likely to produce ‘good rather than
il’. From the notorious fact that Parliament has tended
more and more to make the burcaucracy judge in its
own cause, the singular conclusion is drawn: ‘Here
again, then, is clear evidence (as there was with the
legislative powers granted to the administrative organ)
that . . . a rigid separation of the powers exercised by
the various organs of Government’ is ‘incompatible with
the efficient warking of State business in its modern develop-
menis’. Surely the only way to make certain that the
‘danger limits are duly observed’ is to insist that the
separation of powers is 2 proper and normal principle
', to be observed: to regard its reckless abandonment as
evidence of the very reverse of the ‘efficient working
$r State business’; and, while recognizing that some
Joverlapping may be necessary in exceptional cases,
~ to inquire very carefully indeed before accepting it
as ‘discreet’,
There is something almost touching in Dr. Port’s
resignation concerning the inevitability of officialdom.
e regards with a calm amounting to satisfaction ‘the
wide and legitimate sphere of natural influcnce of the
permanent staffs’ over the wholc initiative and policy of
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legislation. “The position of predominance which ad-
ministration naturally assumed in a simple society of
carly times, must perforce to a large extent be granted
to it in the complex one of our own day’—which scems
an admirable argument for re-cstablishing the Star
Chamber. ‘Circumstances have compelled the legislature to
authorize the adminisirative function to trespass
heyond its formal boundarics and to invade not only the
legislative, but also the judicial field in a novel manner.’

All this reasoning leads, we suggest, to a false con-
clusion. True it is that administration has increased
prodigiously: true it is that, while the total population
of Great Britain has, within a century, approximately
quadrupled itself, the class of officials has multiplicd
itself by more than twelve: true it is that the day may not
be far distant when half the population will be in
government employ, salaried out of the taxes supplied by
the other half. But because the executive now adminis-
ters hugely, why should it also adjudicate and legislate
hugely? Would it not seem to follow much more
reasonably that since the executive now has so many
shoes to make and repair, it had better stick to its last?

But Dr. Port is powerfully impressed by the pro-
ficiency of the specialist; and it is doubtless for that
reason Lhat he proposes, as one of the measures necessary
for putting administrative law on its fcet, a system of
expert tribunals for the decision of administrative
matters. They are to be recruited from the following
attractive sources:

‘Not only is there a valuable reservoir of experience gained
by members of the various administrative tribunals, . . . but
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therc are the trained lawyers who act as legal advisers to
Government departments, the important officials of various
Trade Unions, Insurance Companies, etc., and the highly
responsible and experienced Government servants who
control the particular sections of work which fall within the
sphere of administrative jurisdiction.’

This demand for specialist tribunals is invariably based
on the assumption that modern administrative law
raiscs questions of such extreme technicality that they
are quitc beyond the competence of ordinary judges.
But this assumption has little foundationin fact. Already
a greal many cases of what may properly be called an
administrative character come before the High Court.
There is no extraordinary technicality about them. The
main substantive point for decision is usually straight-
forward, and of far less technicality than problems
which are constantly arising in other branches of the
law. What complexities do manifest themselves are
usually the result of obscure or conflicting enactments,
which judges, trained in interpretation, are infinitely
better qualified to handle than officials whose own
efforts at drafting do not inspire enthusiastic confidence
in their appreciation of the niceties of the language.
The insistence on these supposed mystical elements
results from the official’s absorption—very proper in
other respects—in his own technique. The expert
always tends to surround his subject with mystery,
much of which proves to be factitious in the light of
unprejudiced ‘lay’ criticism. And cven if there were
any extraordinary technicality in these matters, judges,
- who spend their time in unravelling technicalities of
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unlimited diversity, are the very persons to deal with
them. A Somerset House official might think, not with-
out some show of rcason, that the only person who could
possibly penetrate to the inmost mysteries of the Income
"Tax was one who had spent his life in the Department
of Inland Revenue. Do our judges find these cnigmas
heyond their capacity? The only thing which baffles
them is the language in which Somerset House has
thought fit to express the so-called intentions of the
legislature.

We remain unconvinced, then, of the necessity for
specialist tribunals and a specialist administrative law,
Unless we are prepared to admit that the whole constitu-
tional centre of gravity has moved from the legislature
to the executive: unless we are willing to be governed
not by ourselves through our representatives but by
officials who are responsible to no electorate: unless, in
short, we arc disposed to revise the whole theory and
practice of the constitution which has so long been our
boast: unless we are prepared to go thus far, then what
is most urgently needed, and what is in no sense beyond
practical possibility, is to make administrative power as
responsible de jure as it is cfficient de facto. And this we
believe will be donc only by means of a wholesome
body of administrative law developed in harmony with
the traditional principles of the general legal system,

or r



APPENDIX I

ADMINISTRATIVE CONSULTATION OF THE
JUDICIARY *

HE passagc ante, p. 59 is criticized in a learned and

suggestive article, entitled ‘Consultation of the
Judiciary by the Executive’, by Mr. E, C. 8. Wade in
the Law Quarterly Review, xlvi. 16g.

Mr. Wade’s comment on the passage is: ‘“According
10 this criticism the administrator sins equally whether
he acts judicially himsclf or consults the judicial organs
of the State, save in the capacity of plaintiff or defendant
in ordinary litigation.” This is the familiar dialectical
device of creating a false dilemma. Whether or not the
administrator ‘sins’ in consulting the judicial organs of
the State clearly depends on the manner, the spirit, and
the cffect of the “consultation’.

It is a curious and significant circumstance that the
highest judicial opinion in the country was, almost
unanimously, vehemently opposed to this project. What
ingpired the opposition? Was it merc professional
prejudice? Was it, as the Marquess of Salisbury seems
to have thought, the total inability of lawyers to under-
stand or to consider the interests of litigants? In the
debate in the House of Lords, many objections were
advanced which deserve careful consideration. The
proposed clanse read as follows:

‘@) If on the representation of the Central Valuation
Committes made after consultation with such associations

t Law Quorierly Roviaw, January rgz1.
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or bodies as appear o them to be concerned, it is made to
appear to the Minister of Health that a substantial question
of law has arisen in relation to the valuation of heredita-
ments or of any class of hereditaments for the purpose of
rating and that, unless that question is authoritatively
determined, want of uniformily or inequality in valuation
may result, the Minister may submit the question to the
High Court for its opinion thereon and the High Court after
hearing such partics as it thinks proper shall give its opinion
on this question.

‘(ii) The Central Valuation Commitlec may appear as
parties on the hearing of any such case for the purpose of
supporting any contention with respect to the question at
issue, and may, if they think fit so to do, contribute such
amount as they think proper towards the costs of any persons
appearing on the hearing for the purpose of supporting the
contrary contention.’

+

The best commentary on the manifold weaknesses
and ambiguities of the clause is 10 be found in the
observations of Lord Carson:

‘In the old days, as I understood, and I had some ex-
perience as a Law Officer, if in framing your Bill you had
any doubt aboul it, you sent it 10 the Law Officers, and the
Government had the care and responsibility for their own
legislation. But now what you are to do is this; you are,
without having any concrete case or parties before you, to
go to the Courts and ask for their opinion. When that
opinion is given, I am not sure what is to happen. It does
not say in the clause. All it says is that: “the High Court
after hearing such partics as it thinks proper shall give its
opinion on the question.” Is that opinion to affect people
who have not been heard? Is it to affect a number of
people who may come within a certain class, but who may
think they have entirely different rights? If not, of what
value is it? Ifit is a mere departmental matter to help the .
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department, then probably there is not very much harm in
it; but does it mean that when John Jones. . . has a case to
be considered, and goes up before the Court, he is to be
told that there is already a decision which has becn given?
He will say: “When was it made? Why was I not given
notice of it?** Of course, they cannot give everybody notice
of what is going 1o affect people upon these decisions heing
taken by the High Court.
‘Who is lo state the case? I suppose the Central Valuation
" Committee. Who is to agree the facts? and the deductions
from the facts? It is all to be stated behind the backs of the
ratepayers. It may be a very convenient thing for a Govern-
ment to be able to come forward when a ratepayer objects
and to say: *“Oh, you cannot do anything more, this is all
closed; on such and such a morning we went before the
Lord Chief Justice and one of his colleagues in the King's
Bench Division, and it is all completely settled.”” “But,” he
says, “l did not know anything about it.” “Well,” is the
reply, ‘“‘you ought to have known, because everybody is
presumed to know the law, and the law has been settled by
this Court.”” Who is to settle the case? And then, if the
Central Valuation Committee do not like the decision of
the Court, are they to be able to go to the Court of Appeal?
Are they to be able to go to the House of Lords? There is
nothing about that in the Bill. *“The Minister may submit
the question to the High Court for its opinion thereon,” but
how much further the matter goes I do not know.’

There arc even graver objections. Nothing is said as
to whether the ‘opinion’ of the Court is to be binding
upon the Minister once it has been given. The word
‘authoritatively’ suggests binding force, but it is highly
ambiguous, and if it was intended that the opinion
should be final and binding on all parties, it is difficult
1o see why this was not stated in terms. The proposal;

« therefore, as it stood, was that the Courts were to be
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compelled—for the statute was imperative in form—to
give an anticipatory opinion upon an abstract question,
and the Department which demanded the opinion was
apparently under no obligation whatever to accept it.
If it ignored it or appcaled from it, the individual whose
rights were affected would be still under the necessity
of resorting to, or becoming defendant in, decisive
litigation. In that not improbable event, nobody would
be a whit the better offj the litigant would certainly
have gained no advantage, nor would other prospective
litigants, and the public would have suffered the actual
disadvantage of duplicating Crown costs. That the
Department would meekly and loyally accept an
cmbarrassing opinion may or may not be probable;
the important matter is that apparently it was to be
under no obligation to do so. It might even consider
itsclf under a duty not to accept it, but, as so frequently
happens already, to test the issue to the utmost resort.

But on the other hand, if the Department found the
opinion convenient, it would have a most potent
instrument for the suppression of future disputes, how-
ever bona fide, The point was forcefully put by Lord
Hanworth and Lord Merrivale, both of whom spoke
from abundant experience of Departmental methods.
Lord Hanworth said:

“The effect of this clause is 10 enable a Minister to submit
4 question to the High Court and to obtain an opinion.
When that opinion is obtained the Minister will be armed
with an authoritative declaration which, it might be said,
he could apply in all cases, A judgement of the Court is

binding upon the parties, and it is of authority where the
facts are similar and in analogous cases, but it is quite a .



ito0 ADMINISTRATIVE CONSULTATION

new thing for the Minister to be able to securc an opinion
which can aflerwards be held in terrorem over others who
may have cases somewhat similar. For my part—and I
think all lawyers will agiee upon this—it is quite irregular
and unwise that this power should be given to the Ministry,
because it might be used (and there is a danger of its being
used) in cases where it does not apply, thus preventing
those who desire to have their matters decided on their own
proper facts from bringing those matters to the atiention of
the Gourt in the ordinary way.’

Lord Merrivale said:

‘When this clause is examined, what will be seen 15 that
the department in question, where it is anticipated that
grave difficulties may arise, will be able to select a general
question of law, a question of general application, to get the
sanction of the Minister of Health for proceeding under this
clause, and then 1o take care that, upon a question and with
a process of argument which will be regulated by itself, it
will anticipate a conflict of authority with the individual by
securing, upon aiguments which it controls, a decision of a
judge which is intended to be authoritative and secure in
advance. There is nothing like it in the whole character of
our law. I do not know that there is anything like it in the
character of the law of any Westein State. I have not
enough experience of the latest developments of autocratic
government to know if elsewhere there is some process by
which, when the citizen comes to be in conflict with the
Executive, he must go to the department with which he is
in conflict and elicit from some pigeon-hole in which it is
placed for reference a decision which they say governs the
situation. This is totally contrary to anything we have
known of in the whole history of administration in this
country, and for my part I confess that I regard it with
great apprehension,’

. The fears expressed in these opinions are not matters
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of imagination. Many taxpayers must have had ex-
perience of at least one precedent which gives ample
ground for the apprehensions expressed by Lords Han-
worth and Merrivale. Sevecral of the speakers in the
debate in the House of Lords remarked that it would
be monstrous to apply the system of anticipatory
opinions to the Finance Acts. As it happens, something
not dissimilar alrcady exists in this respect. In 1920 a
Royal Commission sat to consider the working of the
Income Tax. Its voluminous report, though in theory
possessing no more than a persuasive authority, is a
document of oracular prestige in Inland Revenue
offices. Income Tax law bristles with unsettled and
highly debatable points, and in many instances where
case-law is silent, opinions have been expresscd in the
Report. Should the taxpayer be concerned with one of
these doubtful questions, he will often be told: ‘“The
Clourts have never decided this, but the Commissioners
are of such-and-such an opinion.” (The opinion not
infrequently takes the form that ‘the practice of the
Department has been thus-and-thus, and we see no
reason for changing it’.) Certainly this does not mean,
‘You have no further rights in the matter’: but every
sensible taxpayer, with, to say the least, as much dis-
cretion as valour, knows exactly what it does mean, It
amounts to a clear intimation that the Department,
having the warrant of the official advisory pronounce-
ment, is determined to carry the matter to the last
possible test if it is disputed. And indeed it is easy 1o
understand that this may be conceived as a duty, for
the sake of uniformity and certainty. The effect, how-
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ever, is merely to add another, and a formidable,
difficulty to those which already make Crown litigation
s0 hazardous an undertaking. It may well be that the
opinion—being, after all, only an opinion—is ill
founded. It may well be that Departmental inter-
pretation secks, in all good faith, to extend its ambit, in
the abstract, to a case which, with a variation of the
material facts, docs not truly fall within it in the con-
crete. But in itsell it is a powerful deterrent, and it
needs neither ungenerous suspicion nor morbid imagina-
tion to picture the dangerous uses to which it might be
put.

It is to be observed further that in the clause as
drafted it was left entirely in the discretion of the
Central Valuation Committee whether or to what
extent interested parties were to be relieved of the
costs of being adequately represented when the opinion
of the Court was sought. Nothing could be more
unsatisfactory than the uncertainty and insecurity which
the vagueness of this discretion would inevitably entail.

The whole notion of “consultation’ of the judiciary is,
by hypothesis, a contradiction which requires excep-
tional justification. The judge does not sit in the seat
of justice in order to be consulted, but in order to decide
an issue. If, then, he is to be ‘consulted’, his advice
must be one of two things. Either it is merc opinion,
subject to the same limitation as any other opinion—
namely, that the person advised may or may not, at
his option, follow the advice: in this case, it is not easy
to see the advantage of imposing this additional duty on

- Judges, who already, in the discharge of their proper
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function, have more than enough to do. Or, in the
alternative, it is (like the fictitious ‘advice’ of the
Judicial Committce) opinion of such a peculiarly
authoriiative nature that it is not, and is not intended
Lo be, really opinion al all, but judgement disguised as
opinion. There secems to be no cogent motive for
extracting opinions from the Bench except 1o give them
an authority which cannot belong Lo any lcsser opinion.
If, then, this opinion is really judgement, it is open to
the extremely serious objection that it is anticipatory of
actual facts, which are of infinite complexity, and upon
which all judgement, in the sense of the application of
principle to cireumstances, must depend. Mr. Wade is
too good a lawyer to make light of the objcctions 1o
hypothetical judgements—indecd, he appears to admit
them, for, as will appear, he proposes to get rid of the
hypothetical element in his projected form of ‘consulta-
tion’. No abstract principle of interpretation laid down
in advance by the Courts could be, or at all events ought
to be, more than a guide for the decision of subsequent
cases, It is therefore cither superfluous, or else it is a
signpost with a pointing finger in which we may read
a gesture not of direction but of command or threat.

The objections urged against the clause have been
amply substantiated by the actual working of the
Rating and Valuation Act, 1928, during thce short time
that it has been in operation. It is provided by the Act
that ccrtain ‘industrial hereditaments’ shall be placed
upon a special list for purposes of derating. One of the
principal kinds of these hereditaments is the factory or

warkshop: but it is provided that the relief shall not be _
a8ox o
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cxtended to a factory or workshop if it is ‘primarily
occupied and used’ for certain defined ‘non-factory’
purposes—if, for example, it is primarily occupied and
used as a retail shop, or as a distributive wholesale
business. A host of cases have arisen throughout the
country concerning ihe interpretation of these sections
of the Act. Many problems, quite incalculable in
advance, have arisen, What is the exact line of demay-
calion between a factory and a rctail shop? What
precisely is meant by ‘industrial’—for instance, docs a
newspaper office ‘manufacture’ an ‘article’® When
goods or materials are scparated and sorted and
reissued in new form, is this an ‘industrial process’, does
it amount 1o ‘adapting an article for sale’, or does it
constitute a ‘distributive wholesale businesy’? If
premises consist partly of a manufactory and partly of
a retail shop—for example, a bakehouse together with a
baker’s shop—do the two together amount to an indus-
trial hereditament? And so on. There has been the
greatest possible degree of difference of judicial opinion.
The Divisional Court of the King’s Bench has differed
from the Scottish Court which has had to decide
similar matters, the Court of Appeal has differed from
the Divisional Court in a large number of cases, and in
all the Courts concerned there has been an embarrassing
amount of dissent. Twice at least the English Courts
have endeavoured to lay down wide, general principles
for the interpretation of thesc troublesome sections; the
most recent attempt (at the datc of writing) is that of
the Court of Appeal in the group of consolidated cases
. of which the first is Bailey v. Sioke-on-Trent Assessment
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Committee (1930), 46 T.L.R. 601!, But it is quite clear
to anybody who tries to find a path through this jungle
of case-law that the variations of fact are so great and
so vital that any experiment in anticipatory gencraliza-
tion would be simply in the void. It would not advance
anybody a single step beyond the words of the Act,
which, like all statutory provisions, are themselves an
anticipatory generalization. We may take as an illustra-
tion one point which has arisenn in a number of these
cases. A good many businesses consist of the sorting
and classification of articles of v-arious kinds. Clearly,
sorting and classifying articles may amount in some
circumstances to what is usually understood by an
industrial process, such as ‘adapting an article for sale’,
and in that case the premises on which it is conducted
arc cntitled to relicf; in other circumstances it may
be merely an intermediate stage in the distribution of
a completely manufactured article. How can such a
question possibly be determined except upon the
particular facts and circumstances of a specific industry?
It has been held by the Divisional Court that separating
and sorting the natural fleeces of wool is not ‘adapting
an article for sale’ (Bradford Revenne Officer v. Bradford
Avssessment Committee and Laycock (1930), 46 T.L.R. 506);
that sorting and breaking up scrap metal for remanu-
facture by metal-workers is an industrial process, and
not a ‘distributive wholesale business® (Langbamnwgh
Revenue Officer v. Langbawgh Assessment Committee and
Cheyne (1930), 46 T.L.R. 508); that cleaning seed and

! bee also the punciples laid down by the Divisional Court in Dudley
Revenue Officer v. Lloyd's Bratish Teshing Co. (1930}, 46 T.LR, 428.
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removing foreign matter from it is not ‘adapting for
sale’, but is a ‘distributive wholesale business® (Jpswich
Revenue Officer v. Eastern Gounties Farmers' Co-operative
Association (1930), 46 T.L.R. 512); that coffec-roasting
by a large firm of coffee-merchants is a ‘distributive
wholesale business’ (Stepney Revenue Officer v. Twining
(1930), 46 T.L.R. 530). A number of these cascs have
been reversed by the Court of Appeal, and the only safe
conclusion on the whole matter scems 1o be that which
is stated by Lord Justice Scrutton in Bailey v. Stoke-on-
Tient Assessment Commitlee, ubi sup. at p. 6o1: ‘In my
view the question whether sorling or separation of an
article to be sold from a bulk is adapting for sale depends
on the facts of each particular case and cannot be
defined simply by saying “No sorting is adapting for
sale”.’? Imagination quails before the confusion which
would have been wrought if it had been attempted—
and these seem to be exactly the kind of circumstances
in which the attempt might have been made—to settle
these and analogous questions by proleptic opinions in
abstracto. If the proposed expedient, or any other, could
have saved all this teeming litigation, it would indeed
have conferred a benefit on the community; but instead
of preventing it, it would merely have added another
stage to it; and by far the simpler and more efficacious

¥ The Divisional Court scems to have come to much the same con-
clusion in Dewsbury Revenua Qfficer v. Dewsbury Assessment Commtler and
Burrows {1950}, 46 T.L.R, 519. 'This was a rag-sorting case: it had been
found by Quarter Sessions that the premiscs were not ‘primarily occupied
and used’ for the purposes of a factary or workshop, and the Divisional
Court held that it could not interfere, ‘the question being largely one of
fact in. each case’. The result, however, is difficult to reconcile with the

 Lunghaurgh Case, ubi sup.
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expedient, it is submitted, would be that to which Lord
Justice Scrutton calls attention in the leading case above
cited—namely, that all these matters could be settled by
two appeals at the most, as they are in Scotland, instead
of by four, as they are in England. At the moment of
writing, it still remains to bc seen whether all the
searchings of heart which culminate in Bailey v. Stoke-on-
Trent Assessment Commitiee may not turn out to have been
in vain as the result of long and costly appeals to the
House of Lords.! A more unnecessary waste of public
and private money it is difficult to imagine.

In support of his thesis, Mr. Wade cites certain
examples which do not greatly assist his case. The
reference to the High Court by the Minister under
s. 10 of the Unemployment Insurance Act, 1920, is,
on Mr. Wade’s own showing, of a totally different
nature from that which was proposed by the Rating
Act. The guestion under this section is whether a
certain kind of employment brings a certain person, or
certain persons, within the terms of the Act. There are
two possible forms of procedure. (2) The Minister may
decide the question himself, and the person concerned
may then bring an appeal to the High Court. Clearly
there is no question of ‘consultation’ here. Mr. Wade
cites Roche J. as observing in one case (Re Unemployment
Insurance det, 1920, [1922] 1 K.B. 188): ‘I am doing what
I was invited to do by the Minister of Labour, namely,
to lay down a general working rule, so far as I can, for
the administration of the Act of Parliament.’ But this
case was an ordinary appeal from a decision of the

! See now ( January, 1931) Moon v, L.C.C., [1p31] W.N. 17.
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Minister: and whatever private request may have been
made 1o the learned Judge by the Ministry of Labour,
the effect of the judgement, as matter of law, is to ‘lay
down a general working rule’ only in the same sense as
any other decision on appeal. (4) The Minister may,
instead of deciding the matier himsclf, refer it to the
High Court for decision (not for opinion). Here again
there is nothing in the nature of ‘consultation’. The
High Court is no more ‘consulted’ than when Justices
state a casc, as they may do on many matters, for the
decision of the High Court. The decision affects a
specific, concrete case, and is in no scnse in the abstract:
for example, in another case cited by Mr. Wade (In 7e
Unemployment Inswance Act, 1920, [1922] 1 K.B. 466), the
cases of eighteen differcnt persons, following cighteen
different occupations, were considered together, on
reference from the Minister, and each case was, of
course, decided on its own facts. Nothing could be
farther removed from the consultation proposed by the
Rating Act, and the second alternative in the section
really amounts to nothing more than a matter of pro-
cedure. Naturally, these decisions of the High Court
upon reference from the Department are precedents,
but neither more nor less so than any other decisions of
the High Court upon the interpretation of statutes.

It is unsafe to base any general conclusions on the
curious procedure of ‘special reference’ 1o the Privy
Council under s. 4 of the Judicial Commitiee Act, 1833.
The Judicial Committee is a Court with very peculiar
and diverse jurisdiction, and in an Empire comprising

. %o many different social, legal, and religious elements,
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it may well be that questions arise which are better
decided by a kind of residuary and advisory jurisdiction
than by the ordinary processes of litigation. So much
may be said in support of some of the examples which
Mr. Wade cites—e.g., ‘the administration of the estate
of an Indian Rajah; the validity of Orders in Council
regarding the administration of justice in the Channel
Islands, involving private rights, i.e., loss of office;
questions arising on the severance of a colony having
responsible government, no other tribunal being avail-
able’; and the Labrador boundary dispute. For such
‘innominate’ questions a peculiar form of jurisdiction
may be uscful: but it is not to be supposed that the
system of special reference to the Judicial Committee
has always or even often worked well. The most
frequent and the most important use to which it has
been put is the special reference of questions of inter-
pretation as to the constitution of Canada. Mr. Wade
cites Lord Loreburn as having given his blessing to this
practice in the leading case of Att.-Gen. jfor Ontario v.
Att.~Gen. for Canada, [1912] A.C. 571. All that that case
decides is that it is not, under the British North America
Act, actually wltra vires for the Dominion Parliamentand
the provincial legislatures 10 impose upon the Courts

' Mr. Wade, no doubt per mncuriam, reverses the whole cffect of the case
in the fullowing sentence (L. Q R. xlvi. 185): “To answer questions such
as the Dominion Act requued the Supreme Court to answer was slira
zires, unless at could be shown that the practice was (1) incompatible
with the maintenance of the Court’s judicial character or of public
confidence in it, or (2) with the frec access of an unbiased tibunal of
appeal to which Yitugants in the provincial Courts were cntitled as of
right.’ Presumab'y either a ‘not’ has fallen out before “wltra ures, or ultra
is miswritten for ntra,
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the duty of answering abstract constitutional questions.
The case says nothing, and could say nothing, as to the
desirability of so doing. In actual fact, if we are to
believe Lord Haldane, Lord Loreburn (who, after all,
in the decision cited was delivering not his own opinion,
but that of the Court) was strongly opposed to the
practice which had grown up in Canada. Lord Hal-
dane’s words (cited in Lord Hewarl’s The New Des-
potism, p. 126) are a significant commentary on the form
of ‘consultation’ which Mr. Wade commends:

‘T referred on the last occasion to the liking which had
grown up in Canada for submitting abstract constitutional
questions to the Courts there and ultimately to the Privy
Council. In my opinion experience of that course had led
to enormous inconvenience, and successive Lord Chancellors
have objected to and denounced it. The late Lord Herschell
said somne strong things about it, and at times refused to give
anopinion. The late Lord Loreburn was even stronger, and
other Lord Chancellors and other judges in the Judicial
Committee have expressed themselves without restraint
upon a systemn which they deemed to be very mischievous.
It was mischievous because it invited the Court to go beyond
the particular case which it had to decide, and to say things
beyond the facts to which the particular decision would be
applied, which might prejudice future suitors.’

Some of Mr. Wade’s other cxamples are scarcely more
convincing. Consultation of the Judges by the House of
Lords in a case actually in litigation is no analogy to
that proposed by clause 4, and indeed is not pressed as
such by Mr. Wade: its relevance therefore is not ap-
parent. At a time when the members of the highest
tribunal were not necessaxily lawyers by training, this
form of consultation had possibilities of usefulness which
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it no longer possesses. But it was always a somewhat
dubious usefulness. The practice of ‘summoning® added
a heavy burden to the dutics of the Judges, and was
sometimes resented by them. There was also a certain
element of futility about it when, as happened in a
famous case like Egerton v. Brownlow (1853), 4 HL.L.C. 1,
three Lords out of four could wholly ignore the opinion
of cight Judges. In any case, it has been in disuse since
Allenv. Flood, [ 1898] A.C. 1, and isnotlikely to be revived.

As to matters of law not actually in litigation, it is
true that the House of Lords theorctically has the right
to consult the Judges. It has seldom used this power,
but there is at lcast one famous example of its having
done so. As is well known, the questions and answers
in M- Naughten’s Case (1843), 10 CL. & F. 200, as to
what amounts to insanity in law, were in the abstract.
The results have been unfortunate, and have fully
justified the apprehensions (which Mr. Wade cites) ex-~
pressed by Chief Justice Tindal and Mr. Justice Maule,
Nobody knows whether the rules in AM‘Naughien’s
Case are really authoritative or not; they are vague
and equivocal in their terms, so that there is scarcely a
word in them which has not been the subject of doubt,
dissent, and anxiety; and, in short, there are few pro-
positions in the whole of our jurisprudence which have
been so unsatisfactory in their interpretation and
application as these celebrated ‘rules’. It is matter for
congratulation that the House of Lords has not repeated
the experiment in other branches of the law.

But it is difficult 10 know whether Mr. Wade is really

defending ‘consultation’, for what he himself proposes .
Jbo1 R
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is not ‘consultation’ at all, but something entirely
different. His method of argument is a little puzzling,
Unless I do him an injustice, it seems to run on these
lines: The Rating and Valuation Act proposes a certain
form of consultation; you object to it: I admit your
objections to the actual form suggested; I propose to
remove them and to substitute a totally different form;
now, how can you cver have been so unreasonable as
to object?

What Mr. Wade proposes is, in its briefest terms, that
in case of doubt as to the interpretation of an adminis-
trative statute (in this case a Rating Act), the Minister
shall apply to the Court for directions, by a form of
procedure analogous to the originating summons; that
all interested parties shall be represented; that the
case shall be in concrete form; that the decision of the
Court shall be binding and not merely advisory; and
that the costs shall ‘come out of the estate’™—i.e.,
shall be paid out of the public revenue.

‘It is suggested that questions of construction under such
measures 25 Rating Acts might be determined with the
facility with which the construction of the Property Statutes
can be determined by adopting the originating summons.
The Minister, had clause 4 been enacted with the modifi-
cations to be suggested hereafter, might be putin the position
of trustees of a settlement applying to the Court for direc-
tions in the administration of their trust on the construction
of Settled Land or Trustee Acts. The respondents, or
defendants, to the summeons would be the Central Valuation
Commitiee, together with a selected ratepayer occupying
the class of hereditament concerning which the substantial
question of law had arisen, and, if necessary, the local

- rating authority concerned. Each party o the summons
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would be separately 1epresented. Costs would, to complete
the analogy, come out of the estate—in this case the State
for which the Minister has appeared as trustec of the public
interest—unless the Court regarded the conduct of any party
as frivolous or otherwise deserving of the burden of costs. . . .
The necessary modifications in drafting such a clause as
clause 4 arve not formidable and the actual procedure should
be governed by rules of cowt which could exclude the
possibility of reference on purely hypothetical questions,’

Whether or not this suggestion be practicable, it
plainly is no answer to the objections made to clause 4
of the Rating and Valuation Bill and to similar statutory
provisions, What it contemplates is not ‘consultation’,
but judgement—judgement which differs from that in
an ordinary action only in the method of originating it
and in the important fact that the costs of all parties are
paid by the State. It may be due to the present writer’s
obtuseness that he fails to understand why Mr. Wade,
having recognized and carefully circumvented all the
objections made 1o ‘consultation’, is at such pains to
defend forms of ‘consultation’ to which all those
objections apply.

Mr. Wade, however, contributes what is much
needed—a constructive proposal for reducing the cost
and vexation of administrative actions. One would bhe
very reluctant to seem unsympathetic to any such
suggestion. But one cannot resist certain doubts, not,
it is hoped, merely pedantic, concerning the analogy of
the originating summons. The kind of originating
surnmons which Mr. Wade evidenily has in mind—
there are, of course, other kinds infer partes—is that in
which a person (trusiee, administrator, or othen fidei-,
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commissarius), being under a duty 1o administer property
for the benefit of others and himself claiming no interest
in it, applics to the Court, in a case of doubt, for
instructions as to the manncr in which he is to discharge
that duty. There are some difficulties in the way of
conceiving the administrator as a ‘trustee of the public
interest’, cxcept by way of metaphor, for his primary
function is to keep in motion a part of the governmental
machine, and he might urge, not without plausibility,
that if there is any trusteeship, it is in the legislature,
not in the executive. But it may not be quite fair to
Mzr. Wade to take him in too literal and too technical a
sense. Let us by all means agrec that it would prevent
much waste of time, temper, and moncy if there were
some procedure, designed for concrele cases (the originating
summons of actual practice is, par excellence, concrete and
ad hoc), by which a speedy and inexpensive judgement
could be obtained on certain doubtful points of adminis-
trative law. It still eludes me how this proposal invali-
dates in any degree the objections to the device which
hag in fact been attempted by the Executive, and which,
as Mr, Wade himself assures us, the Executive is deter-
mined to atlempt again. But Mr. Wade’s very different
device will, let us hopc, receive the consideration which
it merits,

But while this is to be hoped, it must be confessed that
hope exceeds expectation, The costs are to ‘come out
of the estate’; and it seems only too probable that the
short answer to Mr. Wade’s proposal, considered as
a practical expedient rather than as a desideratum, is

.that ro Government Depariment would for a moment



OF THE JUDICIARY 125
eniertain it. It may besaid that it is not for Government
Depariments, but for Parliament, to entertain such
matters, and that the Exccutive will do what it is told.
That is the theory of the constitution, but in practice
we have learned how difficult it is for our democratic
Parliament to carry a measure against the passive
resistance of the undemocratic Executive, Such, at all
cvenis, seems 1o be the history of the Crown Proceedings
Bill. Departmental objections to Mr. Wade’s ‘originat-
ing summons’ suggest themselves only too readily.
There is little likelihood that the Executive would
consent to placing upon the public, instead of upon the
individual, the responsibility and the cost of settling the
innumerable obscure points of administrative law. And,
in fairness, it is not aliogether reasonable to expect it to
do so. There areloud and justified demands for economy
everywhere, and it is not difficult to foresee that a
Department which frequently had recourse to ‘con-
sultation’, bearing the costs of all parties interesied or
claiming to be interested, would soon incur the dis-
pleasure of the Treasury: and the reproach would be
the more pointed because the Department would be
cxposing the weaknesses and ambiguities of legislation
which, though nominally emanating from Parliament,
is notoriously of its own prompting. Nor must it be
forgotten that there are always persons who will resent
and dispute any claim by the Government, and if therc
were a procedure in which costs fell solely on the Crown,
there would be unceasing demands for it. They need
not all be granted, of course, for presumably recourse
to ‘consultation’ would be in the discretion of the
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Minister, and not available to the individual as of 1ight
(like the right to an originating summons, under
Order LIV q, of a person who claims to be interested
m a dced, will, or other instrument inier alios factum).!
But in practice it is to be fearcd that in the majority of
cases even of bena fide points of doubt raised by indivi-
duals, the natural tendency of a Department would be
(if present experience is any guide) to say: ‘Go to the
Courts and fight it out at your own risk’; and that when
‘consultation’, in Mr. Wade’s wide sense, was resorted to
by the Minister, its purpose and effect would be to spike
the guns of a threatening host of litigants. If, however,
Mr. Wade can bring about a Departmental change of
heart in such matiers, hc will have donc a notable
service: and in the meantime, his is at least the credit
of making a constructive proposal for the amelioration
of an unhappy state of things.

In the Law Quarterly Review for January 1931, M.
Wade published the following reply, which is reprinted here
with his kind permission :

By his searching criticism of the proposal to amend
the procedure suggested by clause 4 of the Rating and
Valuation Bill, 1925 (or, as he would prefer it, to sub-
stitute a different procedure to attain the same end),
Professor Allen has focussed attention on an important
question of constitutional law. It would be interesting

! Mr. Wade, however, saysthat ‘some safeguard would be neeessary . ..
to secure that references should be avajlable at the instance of any peison

affected’. Tt would be interesting to know what the form and extent of
» this safeguard would be.
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to have the opinion of a senior member of the Civil Ser-
vice both on the proposal and Professor Allen’s article. . . .
He chides me with confusion of argument. His
‘obtusencss’, i.c. my obscurity, is due to two causes. I=m
the first place the choice of title, or the omission of a
sub-title, was somewhat unfortunate. For ‘Consulta-
tion of the Judiciary by the Executive’ there should
read, ‘A proposal for utilizing the Judiciary to
determine doubtful points of law between the Execu-
tive and the Subject, avoiding on the one hand the
defects of opinions on hypothetical cases, and on the
other the expensive, dilatory, and cumbcrous procedure
of ordinary litigation and the appeals consequent therc-
on.’ Secondly, according to Professor Allen, I failed
to indicate sufficiently clearly that I did not myself
advocate consultation. My proposal, however, was put
into one chapter; the precedents of consultation and
references into others. I had hoped this would have
sufficed to show that the relevance of the citation of
precedents was to indicate that the device of consulta-
tion, whatever its defects—which I freely admit in the
case of hypothetical questions—had always played its
part in our judicial system. The relevance of section 10
of the Unemployment Insurance Act, 1920, is that it is
of the essence of my proposal for a procedure by originat-
ing summons. Professor Allen has given me a welcomed
opporlunity of removing any obscurities which may
have confused an appreciation of my object, namely, to
advocate references to decide concrete cases ad koc.
The larger part of Professor Allen’s article is devoted
to ‘flogging a dead horse’—consultation on hypothgtical _
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cases, which I condemn equally with him in the form
proposcd by clause 4. My omission of discussion of the
debate in the House of Lords when the clause was before
the House wasintentional, I wasnot proposing todisagrec
with the weight of opposition to that particular form of
consultation. But I am unmoved by Professor Allen’s
criticism of the impracticability of my proposal which
was different and attempted to overcome the objections
to that form of procedure. The need for a new method
has been emphasized by the flood of litigation in rating
matters cited so fully in his article. He apparently agrees
that it is indefensible that the unfortunate ratepayer
should have to face the prospect of four stages of appeals
to the Courts before he can obtain a certain decision on
a point of interpretation of rating law. In this respect
the taxpayer is at an equal disadvantage,

The objections raised to my proposal are:

(1) The Executive are not likely to assent to the
reference of concrete cases for determination by way of
originating summons, because they will never regard
themselves as trustees of the public interest. Professor
Allen is guite right in not taking this trusteeship too
literally. It means that the Executive’s task is to ensure
the smooth working of that sphere of administration
which is for the public good enirusted to a particular
department. In practice the Ministry of Labour submits
toasimilar procedure undersection 10 of the Unemploy-
ment Insurance Act, 1920, and the system works well. If
the category of a person for insurance purposes can be
determined in this simple and inexpensive way, why

. should not the interpretation of a rating Act be so



OF THL JUDIGIARY 129

determined? It is difficult to justify the separation of
judicial and executive functions 1o the extent of pre-
venting the Executive consulling the Judiciary on
concrete points of law ad hoc, save by a procedure which
may drag the subject, or alternatively the authority,
through four appeal Courts. In this respect at least
Professor Allen is disposed to agree.

(2) The second objection relates to costs, which I
proposed should be paid by the State, subject to the
discretion of the Cowt if the proceedings had been
instituted without proper cause. We are told that the
Executive will not consent to placing upon the public
the cost of settling obscurc points of administrative law.
In practice they arc at present willing {o take suitable
cases up io the House of Lords, provided an important
question of principle is involved, and to indemnify the
subjecl as to his costs at their discretion. This practice
is adopted by the Board of Inland Revenue. The
proposal is that the discretion should pass from the
Treasury or Department concerned to the Court, as in
the case of Petitions of Right. It is interesting to note
that the recent practice in Prohibition proceedings has
been for the Crown to pay cosis when unsuccessful,
though there appears to exist no statutory relaxation in
this connexion of the rule that the Crown neither pays
nor receives costs.! In Patent and Trade Mark cases the
casts of the Comptroller-General are in the discretion
of the Court to award them against an unsuccessful

* For an example of thy, see R, v. Minisier of Health, Ex p. YafFé,
[1930] = K.B. 96 (C.AL); of R, v. F7. of County of London and LGG
[r894] 1 Q.B. 453.
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applicant, but costs cannot be given against the
Comptroller, The Executive, while properly the
guardian of the public purse, is not always the encmy
of the subject, provided the subject is a reasonable being,
(3) Finally, Professor Allen inquires what safeguards
I propose 10 ensure that references should be available
at the instance of any persons alfected. My proposal ag
10 costs removes the objection that groundless procced-
ings will be instituted by persons with no interest save
to attack a Government Department. Moreover, if
necessary, parties, other than the public authority con-
cerned, could be required to give security for costs, if
the Court were satisfied that reasons existed for requir-
ing this precaution. Otherwise I see no reason why the
simple procedure by way of originating summons for the
final determination by a single judge should not be
available to any person (in addition to the Minister and
the public authority) whose proprietary interests are
threatened, e.g. by an actual assessment to rates on the
construction of a doubtful provision in an Act of Parlia-
ment, to the same extent as appeals lie to the Courts
to-day in rating matters. Professor Allen does not suggest
that any of the appeals cited by him are frivolous or
vexatious. Why should references on the same questions
be regarded as opening up the way to groundless
proceedings?
E. C. S, Wane,
Postseript,
Mr. Wade has been good enough to show me his reply,
and, if he will allow me to say so, I think that nothing
- could be fairer and more temperate. I cannot agree

-



OF THE JUDICIARY 131
that my obtuseness is synonymous with his obscurity,
for if I have misundersiood his argument, I am sure
that the fault is mine and not his. If the horse which I
have been flogging is dead, it remains to be secn whethtr
it will not come to lifc again. I have only to add that il
Mr. Wade’s proposal should prove practicable, nobody
will be more pleased than myself, and, as I have ex-
plained, the fact that I forcsee certain obstacles which
I fear may not be overcome does not diminish my
sympathy for the proposal itself in principle,

C. K. A.



APPENDIX II
REVENUE APPEALS

THE subject broached ante, p. 70, has been the occasion
of some strong observations by Viscount Dunedin in
the House of Lords. In Fry v, Burma Corporation, [1930]
A.C. at p. 326 Lord Dunedin said:

‘My Lords, I am bound to say that I do not think T have
ever been called on to decide a more useless appeal than this
appeal. I can quite understand that the Crown should
bring lo this House anything that raises a general question
that is likely to allect the taxpayer one way or the other. It
does not matter one whit which way this case is decided,
because there is no general principle involved in it. The
case is a very peculiar one, and not particularly liable to
happen again, but, if it does happen again, nobody can tell
whether it is for the interest of the Crown or for the interest
of the taxpayer that the decision should be one way or the
other. It all depends upon the particular figures. . . . My
remarks do not apply to the Attorney-General and Solicitor-
General; they have far too much work to be able absolutely
to advise as to all cases, but it really is high time—and I say
this insistently—that those who advise the Crown in these
matters should make up their minds that the Crown can be
wrong, and not think it absolutely necessary to bring every
case to this Fousc, however trivial, simply because the
Crown has been found wrong in that particular one.’

In these obeservations Lord Warrington of Clyffe and
Lord Atkin associated themselves. After judgement had
been delivered, the following colloquy took place:

Sir William Jowitt, A.-G—~My Lord, in view of certain
observations which fell from your Lordship which were not

- put © me in the course of the argument, I think it fair,
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particulaily as your Lordship was good enough to indicate
that I petsonally was not implicated and that others were,
to say that the amount involved in this case is very large
indeed and this case governs other cases, and the appeal js
being taken for thai purpose. Your Lordships were not
awaie of these [acts.

Viscount Dunedin.—I still stick to my opinion. The Court
of Appeal is the Court of Appeal, and this case raises no
general question in this sense, that you yourselfvery candidly
said you cannot tell whether it is for the interest of ihe
taxpayers as a whole whether the case shall be decided in
the one way or the other. I keep to my observations, I
might have to rcpeat them, but I do not say so necessarily,
because I quite sec that, if there is a question of general
importance, then, no matter how the decision is, it is for
the Crown to go on, but I do notice that there are seven
cases in the paper and in five of them the Crown is appellant.
I shall watch with interest what these cases are.

Sir William Fowiit, A.-G—My Lord, I thought I ought to
point that matter out to your Lordship, particularly in view
of the fact that the learned trial judge decided in our favour.

Viscount Dunedin—You have not disturbed my obser-
vations.

In a case which was decided shorily afterwards—
Jones v. Leeming, [1930] A.C. 415—Lord Dunedin
returned to the charge. At p. 421 he observed:

‘My Lords, this case is a striking example of the class of
appeal in income-tax cases, which on a recent occasion I
felt bound 1o deprecate. There is no new question of law
involved in it, mercly the application of old principles to the
particular facis. There has been a unanimous judgement
of the judge of first instance and of the three judges of the
Court of Appeal against the Crown, and the sum at stake
is 130l 125, The case itself is one of the simplest.’

The noble and learned Viscount felt the matter~io be.
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of such public importance that he raised it for debate in
the Housc of Lords on April g, 1930. The following are
extracts from the debate, as reporied in the Law Fournal
for April 12, 1930:

*Viscount Dunedin rose to call attention to the practice of
appeals to the House of Lotds in Income Tax cases. In the
course of his speech he sajd: My Lords, it may possibly be
within the knowledge of some of your Lordships that on a
recent occasion I indicated, in the judicial business of the
House, that I thought it necessary to call attention to what
I comsidered a praclice which was being abused, of the
Crown coming to your Lordships’ House on every occasion
on which they had lost, iirespective of whether the case was
really worth being brought to the Supreme Tribunal. I am
not going into that matter again. I am content to let by-
gones be bygones, and that all the morc because I have been
informed that in the last case in which I made these remarks
the Crown has, I think very properly, told the litigant, who
had won the case before every judge before whom it came,
that they are prepared to pay his costs as between solicitor
and client; but I should not have put down the Notice on
the Paper merely to say what I have said. I put it down
because 1 do not wish to appear as a mere critic when, as I
believe, there is a perfectly easy remedy 1o meet what I think
was an abuse, and what I think, from the notice taken of
my remarks in the Press, is evidently considered an abuse
by a widespread feeling throughout the country.

“The proposition which I have to make is not original.
It is not my own and I do not claim any credit for it, but it
is much the best that I have seen put forward. There has
been a certain amount of correspondence, and various
people have proposed that in every case belween taxpayer
and Crown the costs should be met by the CGrown, I do not
think that ithat would ever do. I think that would simply

» lead<o an abuse at the instance of the taxpayer—oprecisely
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the same abuse as the abuse at the instance of the Crown.
But what I do propose is this. When the Crown wins in the
Court of Appeal then let matters be just as they are. If the
taxpayer chooses to go to the House of Lords, then let hip
go at his own risk. But when the Crown loses in the Court
of Appeal, then I would propose that the Crown should not
e allowed to come to your Lordships’ House except with
the leave of the Courl of Appeal, and ihat it should be
possible, although not at all necessary, that the Court of
Appeal should clog that permission to appeal with such
conditions as to costs as it should think fit. I confess I think
that that would meet the situation.

‘1 think the Court of Appeal could perfectly be trusted to
give leave in all proper cases. And I do believe that if that
was donc the two objects which are sought would both be
obtained. The two objccts are: first, that the Crown should
have the chance of having really general questions decided
by the highest Tiibunal, and, secondly, that some unfor-
tunate mortal should not be made the whipping boy 1o stand
the expense of having the general question determined. I
am not, of course, expecting for one moment that the
Government should say “Yes” to what I am saying, but 1
ask them, if they will, to give an undertaking that they will
consider this proposal, so that if it commends itself to them
it may be put in the next Finance Bill.

*The Paymaster-General (Lord Arnold).—My Lords, I need
scarcely tell you that any suggestions or remarks of the noble
and learned Viscount will receive full consideration by the
Government. He has not expected anything in the nature
of a definite reply on this occasion, and I am quite sure that
he will not look for anything of the sort at such short notice;
but I can assure him that his suggestion will be considered.
T do not think it necessary to trouble your Lordships at any
length on the general question, but, as the noble and learned
Viscount spoke, I think, of the abuse which had taken place
in regard to these matters of appeals, I think it is only fight
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for me to say that the Board of Inland Revenue do not enter
appeals from decisions given against them by the Court of
Appeal or the Court of Session unless there is a very large
spm of money at stake, or an important point of principle is
in issue, which would involve large sums of money in other
cascs. But in all cases where the Board are themsclves
seeking to cstablish some new point of principle in Income
Tax administration they pay the taxpayer’s costs, whether
they are successful or not . . .

‘Vascount Hailsham.—. . . T am bound to say that, speaking
from my experience, I do not think the suggestion which my
noble and learned friend has put forward for consideration
is one which commends itself to me, at any rate on such
consideration as I have been able to give to it, and, as he
knows very well, it is a suggestion which is not now made
for the first time.

‘The suggestion is that the Ciown in Revenue cases shall
have imposed upon it a limitation to which no other litigant
is submitted. The suggestion is made on the ground, which
no doubt is a perfectly true ground, that the Crown has
behind it resources which the ordinary litigant cannot com-
mand and that, therefore, there is a risk of those resources
being abused to the oppression of the poorer litigant. That,
of course, is true. It is true in every case in which one
litigant has large resources behind him and the otherisin a
comparatively poor position. Itis not limited to the cases in
which the Crown is one of the parties. In every case inwhich
the Crown is a party it cannot fail to happen that there must
be a certain, I do not want to be misunderstood if T use the
word bias, but a certain feeling of sympathy against the
Crown. In every case in which there is a wealthy corpora-
tion on the one side and an individual on the other thereis a
natural feeling in favour of the individual and against the
corporation.

‘It seems to me that by limiting the right of appeal to those
cases in which the Court of Appeal chooses to give leave, you
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are preventing the Crown from appealing, and, therefore,
preventing, your Lordships will remember, the general body
of taxpayers (because those are the people whom the Crown
1epresents) from appealing in precisely those cases in whick
it may be most necessary to give the Crown the right to
appcal--namely, those cases in which, unhappily, the Judges
in the Court of Appcal have allowed themselves to be a litule
misled by the sympathy to which I have already referred.
Trom my own experience I am quite sure that some of the
cases in which I have been most successful in obtaining in
this House a reversal of decisions of the Court of Appeal have
been precisely those cases in which the Court of Appeal were
most certain that the Crown was wrong and would have
been absolutely unanimous in refusing leave to appeal had
I asked them.

“The real remedy for the abuse, if there be an abuse, of the
Crown’s power, lies in the proper discharge of their duties
by the Law Officers of the Crown. Again I speak of my own
experience only because this is a matter in which I can speak
with some litile knowledge.

‘It was my practice, and the practice of the Solicitor-
Gencral, my learned friend Sir Thomas Inskip, and I doubt
not it is the normal practice of a Law Officer (I expect my
noble and learned friend Lord Hanworth would be able to
confirm me) before signing notice of appeal in a Revenue
case to give some consideration to the case, which, after ali,
he has argued, with the merits of which he is well acquainted
and the importance of which he will be able to judge, Unless
he thinks it is a proper case to bring before your Lordships’
House it would be the duty of the Law Officer (a duty which
I have discharged hefore now) to ask the solicitor for the
Board of Inland Revenue to come to see him, and to explain
either that theve ought to be no appeal at all or, if there were
an appeal, that an undertaking should be given to pay the
costs, whichever way the appeal went. As the noble Lavd,
Lord Arnold, has pointed out, the Inland Revenuenoripally |

80 P ! ,
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do that in cases in which they are seeking to decide some
great point of principle on a matter in which the actual
sum at stake in the individual case is unreasonably small,
Ft is in that direction that a proper check ought to be
imposed, and is imposed, upon any risk of abuse of the
resources of the Crown in such litigation as the noble and
learned Viscount has brought to your Lordships’ attention. . .

*The Lord Chancellor— . . . Far be it from me to give a
judgement before I hear all that can be said, but as at
present advised I am not quite sure that my mind will go
in the same way as that of the noble Viscount. I think every
case should depend upon its own facts, and I rather agree
with what has been said by the noble and learned Viscount,
my predecessor, Lord Hailsham, that this is rather a matter
for the exercise of their functions by the Law Officers of the
Crown. At the same time, the noble and learned Viscount’s
remarks shall be most carefully considered.

*Viscount Dunedin—My Lords, I have no right to speak
again except with leave of the House. I do regret the
remarks that have fallen from the noble and learned Vis-
count in front of me (Viscount Hailsham). . . . But rcally
the result of his speech is that things ought to remain just
as they are. I am perfectly certain that the general feeling
in the country is that they ought not to remain just as they
are,

‘I had said that I would not go back into matiers, but it
has really become necessary to say something. I will take an
instance. There were various comments in the newspapers
as to what I had said. I happened to go into a shop and they
said: ““Oh, we have seen what you have been saying. You
know that was just our case. We had a case and we thought
we were right, and our solicitor asked about it, and the
answer he got was, ‘Well, you may try the case if you like,
but we will take you to the House of Lords’.” That is the
general feeling in the country, and I believe if the solicitors
of London were asked every one would say that when a
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client comes to them upon an Income-Tax case they say:
“Well, remember, you won't win short of the House of
Lords.” There are statistics I would like to get and they
arc these. Within the last two years how many cases haye
heen decided against the Crown in the Court of Appeal,
and of those cascs how many have been taken on appeal to
this House? I should not he a bit surprised to hear it was
every one, . . . As far as the general question is concerned,
1 readily acknowledge the courtesy of the Uovernment in
the statement that they will consider the matter, but I am
afraid they will nol consider it very favourably after what
my noble friend has said. I must say that it seems to me
that the idea that is dominant in the speech of my noble
friend is a thorough distrust of the Court of Appeal. Why
the Court of Appeal cannot be trusted to give leave in a
proper case I cannot imagine. As to the conduct of Crown
cases, while he held office as a2 Law Officer I do not doubt
it was all right, but after all one may have many benefits
but we cannot have him as a sempiternal Attorney-Generat.’

The following editorial observations in the Law
Journal for March 1, 1930, are also pertinent:

Income-Tax Methods.

“The ways of the income-tax authorities have been
criticized during this week in two very different tribunals
—in a Court of summary jurisdiction, the Guildhall Justice
Room, and in the highest tribunal of the country, the Ifouse
of Lords, In the first case, a man whose claims 1o allowances
were apparently disputed, was summoned in respeet of
unpaid tax. When the matter first came before the Alder-
man, the collector asked for an order for payment only of
the costs of the summons, saying that the authurities had
decided to give the defendant ““the henefit of the doubt”,
though he maintained that the claim was maintainable,
Not unnaturally, the Alderman felt disinclined to allow the
matter ta be dealt with in this way, and adjourned the .
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summons, At the second hearing on Monday, the Court
was asked io make an order for payment of the tax claimed
as well as the costs on the ground that an agreement for
paiyment of the costs had not been complied with, But the
Alderman held that the Crown’s claim that the tax was
payable had not been proved, and he dismissed the sum-
mons. The facts reported on are not sufficient 1o enable an
opinion to be expressed as to whether, assuming they were
proved, the defendant was liable to pay the tax claimed;
but they do show a very unsatisfactory position of affaiis.
If the defendant was liable for the tax, the proceedings for
compelling him to pay it should have been persisted in; if
he was not liable to pay, he should not have been summoned
at all. For the income-tax authorities to issue a summons in
a doubtful case and then offer to abandon it on payment of
costs is a form of procedure which, to put the matter mildly,
is not to be commended.’

Lord Dunedin’s words in Fry v. Burma Corporation,
ubi sup., are then cited, with the following comment:

‘Strong words; but not a whil too strong, as those who
have experience of the attitude of the authorities on ques-
tions of revenue law will agree. It is really intolerable that
individuals should be forced—as they too frequently are—to
go from the Commissioners to the Court, from the Court of
first instance to the Court of Appeal, and from the Court
of Appeal to the House of Lords, not as appellants, bul as
respondents, because the contention of the Income-Tax
authorities is held to be wrong. In some cases, it is irue,
the Crown undertakes to pay the respondents’ costs of
appeals to the Lords, but, when this matter was raised in
Parliament, a. few years ago, the reply of the then Chancellor
of the Exchequer, Mr. Winston Churchill, indicated that
this would only be done exceptionally. In our view, the
Judge who hears these cases on appeal from the Commis-

, sioneys should be empowered to refuse leave to the Grown
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to appeal fiom his decision, except on the teims that the
Crown indemnifies the taxpayer as to costs in any event;
and the Cout of Appeal should, of course, have the same
power. This would not apply to appeals by the taxpayer,
so that it would in no way cncourage fiivolous appeals by
persons desirous of escaping the payment of taxes for which
they had been held liable.’
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BIBLIOGRAPHY OF ADMINISTRATIVE LAW

THE classic works on French Administrative Law arc
the treatises of M. Hawiou and H. Berthélemy, and
a more recent text-book of high standing is Les Principes
Géndraux du Dhroit Adminishatif Francais, by G. Jéze,
end ed., 1914. An abridged version, by the author
himself, of Hauriou’s treatise is published under the
title of Précis Elémentaire de Dioit Administratif (2nd ed.,
by A. Hauriou, 1930). There arc numerous small
handbooks of modern dioit adminisiratifi a particularly
lucid volume of this kind is L. Rolland’s Précis de Droit
Adminishatif, in the excellent series called Pelils Précis
Dalloz. Thecompact Notions Elémentaires de Droit Adminis-
tratif of F., Bernard (Sirey, 1907) is also useful for
English readers as an introduction to the subject: and
an illuminating outline of the general administrative
system of France will be found in H. Barthélemy’s Le
Gouvernement de la France (3rd ed., 1925). The late
Dr, F. J. Port’s Adminisirative Law also contains a
chapter which gives a sketch of the main principles
of droit administratif. The very interesting history of the
matter is to be sought in Hauriou and Berthélemy, and
Dicey's historical sketch, in his Law of the Constitution,
is the most valuable part of his treatment of this topic.
The remainder is vigorous, but is coloured by an insular
view which is no longer appropriate to the facts: and
.in sgme respects, alrcady referred to, it is highly mis-
leading.
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There have been few works on Administrative Law in
English, for the excellent reason that English lawyers
have not recognized this as being a separate branch of
law at all. Until recently, therefore, the only systematic
account of English Administrative Law was in German,
and was somewhat behind the times: it is Verwaltungs-
recht und Verwaltungsrechisprechung im modernen England, by
Otto Koellreutter (Mohr, 1912), Dr. Port’s treatisc on
Administrative Law, which has already been sufficiently
considered, is a discussion of the problem of Administra-
tive Law in England rather than a systematic exposition
of the substantive law. Recently there has been a good
deal of discussion of the subject, and it is beginning 10
take shapc as a definite department of English legal
study. The following works may be consulted:

Public Authorities and Legal Liability, by G. E. Robinson, with
an Introduction by J. H. Morgan, K.G. (University of
London Press, 1925).

Fustice and Administrative Law, by W, A. Robson (Macmillan,
1928).

ThegM)echanism of the Modern State, by Sir John Marriott

(Clarendon Press, 1927).

The New Despatism, by Lord Hewart of Bury (see anfe,
pp. 76 1.).

“The Conseil & Etat in France,’ by Prof. H. Berthélemy, in
Journal of the Society of Comparative Legislation, vol. xii, part i,
P 23

Stephen’s Commentaries on the Laws of England (Butterworth,
1gth ed., 1928), vol. iv, book ii.

Cases in Constitutional Law, by D. L. Keir and F. H,
Lawson (Clarendon Press, 1928), especially Parts v
and vi.

Law in the Making, by C, K. Allen (Clarendon Press, 2nd ed.,
1930), chap, vii, ?



144 BIBLIOGRAPHY OF ADMINISTRATIVE LAW

A compendious comparison of the chicl developments
of Administrative Law in England, France, and Ger-
many will be found in Goodnow, Comparative Adminisira-
tive Law. The growth of Administrative Law in England
can hardly be understood without some knowledge of
the history of local government. On this complex
subject reference may be made to Redlich and Hirst,
Local Government in England (now, however, obsolcte or
obsolescent), especially vol. i, book 1; Webb, English
Local Government, especially vol. iv, chaps. v and vi; and,
for an elementary sketch, Slephen’s Commeniaries on the
Laws of England, 19th cd., vol. iv, book ii, part iii.
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LEGISLATIVE OUTPUT

NE of the reasons commonly assigned [or the sub-
Oordinatc legislative activity of the Exccutive at the
present time is that there are nowadays so many claims
upon the attention of Parliament that it has not time
io attend to all the details of administralive legislation.
The notion seems to be current that Parliament now
produces a far greater bulk of statute than it ever did
before. This, however, is not the fact. If we go back
to the middle of the nineteenth century, we find that
more than twice as many statutes were enacted upon an
average every year than in the period following the
Great War: and a reference to the text of these nine-
teenth-century Acts will show that although many of
them were quite as technical and comprehensive as
present-day statutes, they depended far less frequently
than nowadays upon Rules and Orders for their detailed
provisions. The following comparison of the decades
1866—y5 and 1920-9 may be of interest. The figures
are based on the volumcs of statutes published in the
Law Reports scries.

Public General Public General
Year.  Acts Passed. Year, Acts Passed.
1866 122 1872 98
1867 146 1873 9I
1868 130 1874 96
1869 117 1875 g6
1870 13 ¢-3 e

TOTAL 1,125

1871 11
7 7 AVERAGE PER YEAR II%
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From 1846 to 1885 there is a considerable diminution.

From 1886 to 1895 the same applies.

From 18g6 to 1905 the output is very small. In 1904
there are only g6 Acts, in 1gog only 20.

From 1906 to 1915 there is little change from the average
of years after 1875. In 1912 there are only 31 Acts,

In the post-war period:

Year. Public General Acls Passed.

1920 82
1921 67
1922 65
1923 42
1924 41
1925 91
1926 63
1927 43
1928 45
1929 39

TOTAL 578

AVERAGE PER YEAR 58

How, we cannot help wondering, did Parliament con-
trive, between the years 1866 and 1875, to perform its
legislative functions without the masses of Statutory
Rules and Orders which now accumulate every year?
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